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 SEQ CHAPTER \h \r 1
THURSDAY, FEBRUARY 19, 2009

--- Upon commencing at 9:32 a.m. 

     MS. NOWINA:  Please be seated.  

     MS. SPOEL:  Good morning.  We are sitting today to -- in the matter of EB-2008-0227, an application by Enwin Utilities Limited for 2009 electricity distribution rates.

     My name is Cathy Spoel.  I'm the presiding member today.  And sitting with me is Pamela Nowina, Vice-Chair of the Board.  We are sitting today to consider the proposed settlement agreement filed by the parties on February 13th.


Could I have appearances, please?

     APPEARANCES: 
     MS. SEBALJ:  Kristi Sebalj, Board Counsel, and with me is Harold Thiessen.

     MS. SPOEL:  Thank you.  

     MR. KEIZER:  Charles Keizer, counsel for the applicant, and with me is Andrew Sasso, director of regulatory affairs for Enwin.  

     MS. SPOEL:  Mr. Keizer.  

     MR. SHEPHERD:  Jay Shepherd, School Energy Coalition.


MS. SPOEL:  Mr. Shepherd.

     MR. CROCKER:  David Crocker for AMPCO, and Andrew Lord and Shelley Grice are with me.  

     MR. BUONAGURO:  Michael Buonaguro, counsel for VECC.  

     MS. SPOEL:  Anyone else?  Thank you.  

     We would like to do -- we have reviewed the settlement agreement, and we would like to congratulate all of the parties on achieving a settlement on so many areas and for preparing such a well-prepared and thought-out agreement.  

     What we would like to do is have, starting with you, Mr. Keizer, have you perhaps go over the highlights of the agreement.  We have read it in detail and considered it, but specifically, we would like you to comment on Enwin's ability to maintain its current operations and the long-term integrity of its system with the proposed reduction in the revenue requirement.

     We would also like to hear, I guess, your confirmation that your client -- and this applies to other parties as well -- your client's willingness to accept the Board's calculation of the cost of capital in the event that it differs from the assumptions that are in the agreement.  

     So those are the main areas.  We may have some questions later on some specific issues, but if you want to start with that, Mr. Keizer, that would be helpful.  


SUBMISSIONS BY MR. KEIZER:
     MR. KEIZER:  The light is on.


Thank you very much.  I will give, as you indicated, a highlight.  I won't go through things in, you know, issue-by-issue detail in any way.  But hopefully, we will give you an overview, and if you think I am going too far in detail, then I will cut it short.  

     But it is our pleasure as well to present to you the settlement agreement for Enwin Utilities' 2009 distribution rates, arising from the application filed on September 17th of 2008.  And as noted, according to the Procedural Order No. 2, we met on February 2nd, 2008 and had three full days of meetings, and somewhat long days, but we had a very productive session and were able to resolve issues and reach a settlement by February 4th, 2009, and then, of course, the following week resolve wording, and filed it on February 13th, which hopefully being Friday the 13th doesn't create any kind of omen or issue related to the settlement.


But the agreement is an agreement on all issues but one, and the one issue that is outstanding is Issue 7.2, which relates to the appropriate revenue-to-cost issues.


And while the parties have not settled the issue in substance, they did come to a conclusion with respect to how to proceed further or forward in getting a resolution to the issue, and that is by proceeding by way of written hearing.  

     Nevertheless, none of the completely settled provisions of the agreement are severable.  It is a package with respect to those that are completely settled, and 7.2, as indicated, will be preferred to be dealt with by way of written hearing.  

     As the norm, each issue is set out in the settlement agreement, and the evidence underlying those issues are identified in that issue.  

     With respect to, I think -- and one of the points you asked us to deal with on the operational issue -- Enwin believes, and certainly is in accordance with the other parties, that this agreement will provide Enwin with the necessary means to invest, to serve its customers, to provide for the integrity of its distribution system, and to maintain and improve the quality of service, as well as meet all of its compliance requirements, and that as a whole the agreement provides for just and reasonable rates for the test period.

     I think as well the view is, of the parties and Enwin in particular, is that this agreement provides and protects for customer and consumers' interest with respect to pricing, and I think the actual rate impacts are set out in one of the appendices, Appendix F of the settlement agreement, and also enables the adequacy and reliability of the electricity service, and it promotes economic efficiency and cost-effectiveness.


There are things within this agreement which go towards Enwin moving forward and striving to become -- increasing and enhancing its productivity.

     As well, the agreement overall leaves Enwin in the position to make management decisions necessary to work within the revenue requirement agreed on to achieve those objectives and those ends.  And I think that is important with respect to the issue of being able to fulfil its operational requirements within the context of the agreement and the fact that its discretion to exercise and make decisions on a business basis is inherent within the agreement and intact.  

     The essence of the agreement and central to the agreement is the resolution of Issue 3.1, which is the calculation -- is the calculation of the proposed revenue requirement for 2009 appropriate.  

     And the parties have agreed to a base revenue requirement of 47,300,000, and Enwin believes that it's sufficient to operate its distribution system in a safe and reliable manner.  It can invest in capital projects and productivity initiatives in doing so, as well as to earn a fair rate of return.  

     The agreed revenue deficiency that arises is 3,308,919, which is the difference between the distribution revenue at current rates of 43,991,082 and Enwin's base revenue requirement agreed upon of 47,300,000.  

     For your convenience, Appendix B to this settlement agreement sets out a table which provides a comparison between the application and the evidence and the agreed-upon amounts.  

     And as noted in your opening remarks, Madam Chair, one of the changes that is within this to achieve the agreed-upon revenue requirement is a change in the forecasted O&M expense from roughly over 51 million to in the area of -- sorry, that's my mistake.  It is a change in the O&M expense from in an area of 25 million 282, to in the area of a range of 22,186,000.  

     So turning to that, let me talk about the aspects that actually gave rise to the agreed-upon revenue requirement.  And there are really four that fell out of the agreement discussions and negotiations.  

     On the OM&A expense -- and the parties agreed, as I indicated, to a new forecasted amount of roughly over $22 million, down from the original forecasted amount of 25 million.  Notwithstanding the decrease, the amount that's agreed upon still reflects a 4.1 percent increase in O&M expense over the 2007 amount.  

     So it is not that we're -- it is still an increase in O&M that is occurring, which will enable Enwin to continue to undertake OM&A that supports the safe and reliable and well-serviced system and pursue its objectives.  

     And for your convenience, a further elaboration on the O&M provisions were set out at Appendix C to the settlement agreement, which related to service area considerations and how O&M fit within that.  

     I think one of the things that overhangs everybody today, and to some extent Enwin in particular, given its service territory, is the economic circumstances that we find ourselves today.  Surely at the time that Enwin filed this in September of 2008, there was already the harbingers of economic change arising, and Enwin took that into account, thinking that it had filed an exhibit which took into account economic downturns and had bill increases, let's say, for an average residential customer of 1,000 kilowatt-hours in the range of 3.4 percent.  

     But since that time, obviously economic things have become worse or changed within the service territory for Enwin, and so as a result, through the course of the discussions with intervenors and with the utility, the effort was made to strike a balance, and a balance between the overall current economic circumstances and impacts on customers, while at the same time ensuring that the utility was able to maintain its system in an appropriate manner.  

     I think, as a result of the agreement, we are now able to see only increases of the monthly bill for a thousand kilowatt-hour residential customer of 1.7 percent.  At the same time, Enwin is obtaining an increase in O&M over the last two years of -- relative to the last two years -- of roughly over 4 percent.  

     So, in light of some extraordinary circumstances that parties, people within the Enwin service territory are facing, the tough decisions with respect to, and I think it was difficult decisions, with respect to changes to O&M were made.  

     Enwin has completed a preliminary but a comprehensive assessment of its forecasted O&M and has begun to take steps to put in place deferrals and changes which will enable it to accomplish its goals of operating its utility with some degree, a high degree of confidence that will be able to work within the new forecasted numbers.  Some of the examples of things that it is moving forward on were set out in Exhibit C, those which include deferral for employees or freezes for employee hiring, deferring some hiring to enable to provide for a reduction in some expenses within the test year.  

     As well, that work will continue to go on, as well as capital initiatives that they will be embarking upon, which will be reflected on the capital side but not on the expense side, where they will try to enhance productivity.  

     Those elements we have tried to address within Appendix C, and obviously if there are further questions, we can take that further.  

     The other aspect that had changed as well giving rise to the agreed revenue requirement is with respect to the PILs forecast.  In light of the recent budgets, some discussion was taking place that the tax rate would change.  As a result, a different deemed tax rate of 29.5 percent was used instead of 33 percent.  

     That brought about a reduction in grossed up PILs from 2 million 5 to about 1.7, 1.8 million if you rounded it off.

     The other aspect is the regulated rate-of-return, which you alluded to within the context of your opening remarks, in which the assumed ROE was 8.01 percent instead of 8.57 percent.  That, I believe, was calculated in accordance with the formulaic approach undertaken by the Board, but to your question about if the Board decides on a different number, that was dealt with within the context of the settlement agreement.  

     It actually is referenced in Issue 3.1 in the second paragraph, in which it indicates that the parties agree -- it is in the context of dealing with cost of capital, and also PILs and the tax rate -- where it says in the agreement that:

"The parties agree that in preparing the draft rate order, EWU shall use the officially announced rates in place of these assumptions and that the revenue requirement shall be adjusted accordingly, specifically and exclusively to reflect those officially announced rates."  

     So there is an adjustment mechanism built into the settlement agreement, in the event that those do change between now, or if they're different than when we do a draft rate order.  

     The other aspect, I think, that is relevant particularly to that of the deficiency, not so much to the revenue requirement, is that the load forecast has been revised.  The load forecast originally filed contemplated data as of June 2008.  That has now been updated to reflect more recent information to September 30th of 2008.  Compared to the original filed information, the updated information projected 189 fewer customers, 2.7 percent less consumption and 4.2 percent less demand.

     So, the details of the load forecast, they're set out at Appendix G and H to the settlement agreement.  

     Dealing, I think, with just some specific issues and not in those -- in any great detail, but one in particular of note which I think also may be of interest to you is dealing with regulatory assets, which is under Issue 5.1.  

     In that issue, the issue was:  Is the proposal for the amounts, disposition and continuance of existing deferral and variance accounts regulatory assets, appropriate?  

     And as indicated in 5.1, and I won't read all of the list, there are various deferral accounts that the parties agree that they will be disposed of through rate riders.  And the parties propose the disposal of these accounts and that Enwin presently has a net credit balance in those accounts. And in light of current economic conditions for Enwin's service area, the parties have agreed to refund these amounts to Enwin's customers through this proceeding, rather than waiting for the more general proceeding that is currently undertaken by the Board.  

     The effect of disposition is a credit to all customer classes, except for sentinel lighting and for street lighting, and it is proposed to be dealt with over a two-year period starting May 1, 2009 and concluding on April 30th, 2011.  

     The other aspect that is alluded to within Issue 5.1 is a new concept, I guess to some extent, but not necessarily new in other ways.  I will touch on it, but to the extent that my friends have any comment on it or any questions you may have, we can address those as well.  Effectively what the parties have agreed to is recognizing Enwin's commitment to further productivity, and also parties to work together in furthering that element of productivity, they have agreed to see if we can establish a deferral account, whether we consider it to be new or not, a deferral account called productivity initiatives to deferral account, and it really is designed to retain external experts and facilitate stakeholder involvement to further productivity initiatives.  

     It could be, as proposed in this, a sub-account of 1508, other regulatory assets, and the proposal is that the account would include expenditures up to 100,000 per year paid to external persons or projects or initiatives related to productivity.  The disposition of the account would arise at Enwin's next rebasing.  

     The other aspect that is outstanding is still the one issue, 7.2, which I touched on earlier, which is the proposed revenue-to-cost ratios and are they appropriate.  As I indicated, they would be dealt with by way of -- prefer to be dealt with by way of written hearing and the -- in essence, does it change anything?  


It changes, I guess to some extent, rate, levels, depending upon how that is resolved, and I think it also -- there is an interrelationship, potentially, with cost allocation, but I don't think it goes to the financial aspects of revenue requirement or other aspects of efficiency which effectively have been settled.  

     So, that's my high level approach, I guess, in reviewing the settlement agreement.  

     I think that the parties here have worked earnestly and seriously to accomplish this settlement, and as you know, settlements are -- no one ever really approaches settlements with the same reasons or objectives, but everybody has to give and take and compromise, and I think through that discussion process -- which I think was detailed and I think was a real effort was made to understand each other's positions -- that the settlement I think falls within a very reasonable range and I think provides for just and reasonable rates for Enwin's customers.  

     I think that the parties have, as well, been able to settle all of the financial matters and a balance has been struck in doing so, and that no one element of those financial matters can change without changing the other.  They are a package and they are together.  

     I think that the parties have taken all factors into account before deciding if they can agree, and this has happened through the course of the discussions, and as I indicated, provides for just and reasonable rates.  It is for this reason that we ask you to accept the settlement agreement as filed.  

     MS. SPOEL:  Thank you.

Mr. Shepherd?  Do you have anything to add?

SUBMISSIONS BY MR. SHEPHERD:
     MR. SHEPHERD:  Thank you, Madam Chair.  I just want to make two comments, which I have been asked to make on behalf of the intervenor groups.


The first relates to the overall nature of the settlement.  I think that it is fair to say that the intervenor groups compliment the company on understanding quickly the necessity to do belt-tightening in a period of economic downturn, and particularly in an area like Windsor.  And the company has responded very actively in that, and we appreciate it.  

     The second comment I would make is with respect to the proposed productivity initiatives deferral account.  This is a proposal that actually came from the intervenors.  It is unusual for the intervenors to be saying:  Please spend some more money.  But we were concerned that it is one thing to tighten your belt and be as efficient as possible right now, but it is very important for utilities to build longer-term, sustainable productivity, and it is difficult for utilities to do that, to have it become top of mind, because they have a utility to run every day and there are important things to deal with all the time.

     And so by setting aside a small account that is -- it is earmarked money -- if they want to spend the money, it has to be on certain things -- that, to our mind -- and the utility has responded very favourably to this -- to our mind, that raises the productivity goal a little higher in management mind-share and focuses attention more on the issue.  

     And so this is perhaps in the nature of a pilot project or an innovative new idea, as it were, but we're hoping that Enwin can lead the way with this and show that this sort of approach can be effective, and other utilities can follow in their footsteps.  

     I have no other comments.  

     MS. SPOEL:  Mr. Crocker, do you have anything to add?


SUBMISSIONS BY MR. CROCKER:
     MR. CROCKER:  Just very briefly, Madam Chair.


AMPCO hasn't traditionally intervened at these LDC rate hearings, but proposes, going forward, to, on a limited basis, where there are -- where AMPCO has members serviced by the LDC, and where there are issues, such as in Windsor, that AMPCO feels they have -- to which AMPCO feels it can make a contribution.  

     AMPCO's principle is that the revenue-to-cost ratio for all of the classes should be one-to-one, but we recognize the Board's ranges in this area, and hope, through these interventions, to move AMPCO's members, at least, as close as we can, bearing in mind history and the Board's ranges to a one-to-one ratio.  That is AMPCO's objectives with respect to all of this, as well as contributing to the kind of settlement that is reflected in this agreement.  

     MS. SPOEL:  And I assume we will get your submissions on the revenue -- your submissions will come on the revenue-to-cost ratio aspect of this, which is not settled.

     MR. CROCKER:  Yes, they will.  They will.

     MS. SPOEL:  Thank you.


Mr. Buonaguro, do you have anything else?  

     MR. BUONAGURO:  No, thank you.  I think that is fine. 

     MS. SPOEL:  Ms. Sebalj?  


QUESTIONS FROM BOARD COUNSEL:
     MS. SEBALJ:  I did want to just ask one clarifying question, and that is with respect to -- ultimately, it is about the Issue 8.2: are Enwin's proposed rates appropriate.  And it relates back to 7.2, which is the proposed revenue-to-cost ratios, which is, of course, the issue that is not settled.  And it is really just a clarifying question.  

     Issue 8.2, 8.3, 8.4 all read the same way, which is:  

Subject to the resolution of Issue 7.2, the parties agree that the cost drivers and amounts affecting the proposed rates are appropriate.

     Board Staff just wanted to understand what exactly that means, because it is a settled issue.  It is a complete settlement.  But it is subject to the resolution of an issue that is not settled.  So if you could just help us understand how that hangs together.  I think I understand how it hangs together.  I just wanted it to be on the record so that it is clear.  

     MR. KEIZER:  I don't think it means that the issue is contingent.  I think it just simply means that as 7.2 gets resolved, then that flows through to the rates accordingly.  It's not that these issues have been settled, you know, contingent upon people being happy with 7.2 and the Board's determination.  It is that 7.2 gets determined and that flows through to rates.  

     MS. SPOEL:  So as would the cost-of-capital issue --


MR. KEIZER:  Yes.


MS. SPOEL:  -- whatever we end up deciding is an appropriate revenue-to-cost ratio, we'll make the appropriate adjustments if necessary to those rate schedules, and all parties are content with that outcome?  

     MR. KEIZER:  Yes, that's right.

     MS. SPOEL:  Thank you.  

     MS. SEBALJ:  Thank you.  

     MS. SPOEL:  Do you have any questions?  

     QUESTIONS FROM THE BOARD: 
     MS. NOWINA:  Yes, I have questions, and probably, Mr. Keizer or Mr. Shepherd, you will want to respond to this.  And it is around the deferral account, the productivity initiatives, deferral account.

     You are probably aware that the Board doesn't want to lightly increase the number of deferral accounts we have.  And it is my understanding that, at least theoretically, one of the purposes of entering into an IRM regime is to incent the utility to look for productivity improvements, to capture those productivity improvements.

     So I am interested in your opinion on why you think an extra incentive is necessary.  

     MR. SHEPHERD:  I think, Ms. Nowina, the genesis of this was, we are pushing a utility to do more on productivity.  As ratepayers, we want them to increase their efficiencies.


And it is legitimate for a utility to say -- and they didn't in this case, but implicitly they did:  And are you willing to kick in some money for that?


And so our answer is, yes, it is important enough that we're saying we would like to earmark funds for this purpose.  Normally, if something is just in the budget, it's just in the budget.  They can spend it any way they like.


And yes, you are right that IRM is intended to incent productivity, but this allows them to do more blue-sky things, to think about things that will have a ten-year impact or a 20-year impact, not a three-year impact.  

     And it is not a large amount of money, so we think it is a good experiment to try.  

     MS. NOWINA:  Mr. Keizer?  

     MR. KEIZER:  I think that, along with what Mr. Shepherd has indicated, I think that it is not -- it's recognized that IRM does try to -- and its objective to incent productivity.  It is a global aspect to IRM.


I think, as Mr. Shepherd has indicated, this is an effort to try to focus it, focus an element of it, to be able to actually make some structural productivity choices or changes that are beyond just.  Can we figure out how to deal with it over the next three-year period?  So I think it provides that opportunity to have that look.

     And I think, you know, it's innovative, and the company has decided to endorse it and move forward on it primarily for that reason, because it will enable them to do further study, enable them to be able to, in a period of time when they have to do belt-tightening, to be able to find those experts and find those initiatives.  

     So I think the purpose of why we're doing it, I think, is a good and valid purpose.  The mechanical aspect of recording and creating a new account, I mean, I think the real issue is:  Is there a way we can record it somewhere?  I mean, we don't necessarily have to have a new account to do it, if we can find an account that exists, to be able to do that recording.  

     And so the real issue, I think, is the purpose a good and true purpose, and I think it is, and I think it will help further initiatives and maybe set an example as well for other utilities down the road.  

     I would hope that we don't get hooked up on the mechanics of trying to do it, recognizing the Board doesn't want to create new deferral accounts, whether there is -- Board staff can assist, in terms of finding an ability to record this under an existing account or sub-account.  

     MS. NOWINA:  I think, as Mr. Shepherd said, it is not a lot of money.  It's not a terribly material amount.  Is there some reason why Enwin couldn't reach a settlement with parties that they were going to spend these monies without the assurance of them being in a deferral account and being dealt with later in a rate proceeding?  Shareholders can spend the money.

     MR. SHEPHERD:  I can comment on that.

This settlement process had as one of its bases the fact that while we're concerned about the rates, we don't want to manage the utility.  The management manages the utility and they need to take ownership and they -- that's the best way to resolve this.  

     So for us to say, and by the way, this little piece of your budget, we want to control how you do that, to us, is not a productive approach to dealing with the utility.  

     What we were looking for is a way to earmark funds so that they will focus their attention on longer-term productivity.  

     There doesn't appear to be another good mechanism to do that, and while 100,000 isn't that much, the practical reality is, if there's 100,000 budget there, management will assign somebody -- which is their cost as part of their O&M -- and we will engage internal resources on it as well.  So, it won't be just 100,000 a year; it will probably be 2- or 300,000 a year that is spent on this, as a result of this earmarked funds.  

     So we feel while it is unusual, it is worth trying.  

     MS. NOWINA:  Tell me why I shouldn't be worried about setting a precedent here.  

     MR. SHEPHERD:  I guess our answer is if you are setting a precedent, it is probably a good one.  If the precedent is anybody can ask for any deferral account anytime, I think the Board has been very clear on that.  

     I am not sure the Board needs to worry that suddenly the floodgates will open.  If the precedent is innovative, new ideas to drive efficiencies in the industry will be looked on favourably by the Board, particularly if they're mutually agreed between the parties, it seems to me that is a good precedent.  

     MS. NOWINA:  Mr. Keizer. 

     MR. KEIZER:  I think the other issue on your concern about setting a precedent is that the establishment of account, or finding an account to record this money in, doesn't necessarily guarantee disposition or recovery of that money.  

     So, really, the precedent, if there is a concern for the precedent, would be at the time that it gets disposed of.  So disposition is not going to occur in this proceeding.  It's not guaranteed that if the company goes and spends 100,000, that they're going to get recovery of it, because disposition is, you know, reviewed at a later date.  The establishment of an account doesn't guarantee recovery.  

     So, I think that element of concern about a precedent is, I think, is lessened some extent because of that.  The other aspect is this is arising as a result of an agreement between the parties. 

     So the only issue of precedent is that you are establishing or permitting an account to be used.  The actual substantive aspect here has not yet even been before the Board.  

     So the parties then do have an incentive, serious incentive to actually use this money well or use their resources well in recording the amount that is going to be recorded in this account, and be able to establish in the next rate case that this was not just a pie in the sky kind of initiative, that it was actually something that was taken seriously.  

     MS. NOWINA:  Mr. Buonaguro, Mr. Crocker, do you want to weigh in?  Mr. Buonaguro.


SUBMISSIONS BY MR. BUONAGURO:

     MR. BUONAGURO:  Just to pick up on something that Mr. Keizer just said.  In clearing the account, we have something new here, in that the company will be coming forward on rebasing to clear the account, and will then have to show their work product and have it evaluated and determined whether or not they fulfilled the spirit of the deferral account in going out and seeking efficiency improvements in a way that they can recover their money.  

     That adds sort of a level of accountability between the company and between ratepayers on this particular fund of money saying:  Well, what have you been doing in the last three years, in terms of meeting efficiency goals, in a way that isn't necessarily explicit under the IRM scheme, when they're implicitly looking for efficiencies for presumably for the -- at the first instance for the company.  

     So, in three years from now or four years from now when they come back on rebasing, and they say:  Well, we want the 3- or 400,000 that we spent in this account, the ratepayers will say:  Okay, what did you do?  Assuming they didn't engage stakeholders directly.  

     Presumably there will be work product that we can look at and say:  Well, this is what we're doing to do efficiencies, not just for the purposes of a three-year term, but in the long-term, and justify that spending in a way that I don't think there is going to necessarily -- or there isn't an explicit requirement they justify efficiency improvements over three years under rebasing a third-generation IRM.  That is how I viewed it, as adding a level of interaction and accountability between the utility and the ratepayer at the end of the IRM period.  

     MS. NOWINA:  Mr. Crocker, do you have anything to add?  

     MR. CROCKER:  I don't think I can add anything to the comments of my socially conscious colleagues.  

     MS. NOWINA:  Ms. Sebalj, do you have anything to add?  

     MS. SEBALJ:  Board Staff does have some comments, with the caveat, of course, that Board Staff at the outset doesn't oppose the concept.  If we had opposed the concept, we would have had to let the parties know ahead of time we were going to oppose it.  What we would like to do is offer some help to the Panel and potentially an alternative with respect to this.  


I think the tension has been highlighted quite adequately by both the intervenors and the applicant that occurs here.  


The Board obviously wants to encourage innovation and productivity, and arguably has done so in the creation of the IRM formula.  

     But the concerns are two-fold, really.  One is redundancy, and that is, is this effectively a different way of addressing what the productivity factor is intended to address in the second- and third-generation IRM model?

And the other is materiality, and materiality actually cuts both ways, really.  This amount is not material when you look at it on the full $47 million revenue requirement.  And so that sort of cuts both ways.  On the one hand, we can say it is not material; therefore, there is no real harm in allowing this, you know, potentially very innovative move by the parties who are all in agreement.  The other is it is not material; therefore, why create it?  

     You highlighted the issue of the Board's reluctance to create new deferral accounts, and in spite of the fact this is characterized as a sub-account, it is effectively a new account, whether it be characterized as a sub-account or not.  


I am not sure that it helps if Board Staff, for instance, says:  Well, maybe we could categorize this as miscellaneous and put in an account that already exists, because it is effectively a new use of a different account and we are just sort of playing a bit of a shell game at that point.

     So, Board Staff is sort of in a difficult position, because on the one hand we are generally obviously in support of utilities being as innovative and as productive as possible.  

     The view is that IRM is intended to do exactly that, and the productivity factor is set in such a way that the more efficient a utility is, at the point where they exceed the productivity factor, they're able to keep those gains.  The shareholder keeps those gains.  And so that is the entire point behind it.  

     We understand what we have heard here today and that, -- and the rationale behind this being a very specific, a very specific objective of having funds that are earmarked, as Mr. Shepherd says, for a very specific cause.  

     But having said that, it is difficult for us to reconcile how that interacts with IRM.  

     One alternative that my colleague, Mr. Thiessen, has 

suggested that the Panel might consider -- and I haven't vetted this through the parties and so would solicit their comment -- is something that we have done in other settlement -- we certainly have seen in other settlement agreements.  For instance, I know that I have been involved in ones with the OPA where the OPA agrees to do something very specific, hire a consultant to look at X and then report back to the Board, and that is done in the context of the settlement.  


So, in the same way, the settlement agreement would say basically the exact same thing but without the creation of a deferral account.  

     So, the utility will go out, spend up to X dollars, will look into the following things, and report back to the Panel at the next rebasing -- or report back to the Board, sorry, at the next rebasing 

     So, that gives explicit permission to the utility to do that activity and to spend those moneys without the creation of a deferral account.  

     As has been said her, the deferral account doesn't afford the utility any certainty, because the disposition of that deferral account will be considered at a different time.  

     So I don't think that that solution compromises much, because they get no greater certainty -- or in fact, they get more certainty about recovery of that amount than they do in a deferral account.  So that may be an idea, just to avoid what Board Staff knows is going to be an issue for the Board generally on both the IRM front, the redundancy, potential redundancy issue there and the creation of a new deferral account, neither of which are things, I don't think, that the Board would be particularly interested in doing.  

     So, I would invite comment from parties.  I know it is sort of throwing a new idea in the mix, but -- 

     MS. NOWINA:  Just to clarify the idea, and that $100,000 would then be added to the revenue requirement for the period.

     MS. SEBALJ:  Yes. 

     MS. NOWINA:  That's a certainty -- 

     MS. SEBALJ:  And that's the issue.  

     MS. NOWINA:  Comments?  

     MR. SHEPHERD:  I am happy to respond.  

     My first comment is, it is not really appropriate for Board Staff to propose a new solution after we have talked about this for two weeks at the hearing.  We should have known about this in advance.  I shouldn't be reacting to it.

Secondly -- 

     MS. NOWINA:  Mr. Shepherd, let me just -- just so you know, this hasn't been discussed with Board Staff.  The first they heard about it is when you heard about it this morning.  So they're thinking off-the-cuff.


MR. SHEPHERD:  Yes.


MS. NOWINA:  Or, I'm sorry, 15 minutes before you heard about it, so...

     MR. SHEPHERD:  The second thing is, it seems to me that we are getting all tied up in process, and we are letting process stifle innovation.  You have a utility that has proactively reached out to its ratepayers.  You have ratepayers who have sat down with the utility and said: How can we work together to make things better in the future?  How can we do more than the Board is already doing?

     And we found a small way to do that.  And this whole discussion is about whether process should stomp that into the ground.  That is not appropriate.


It is even less appropriate when the alternative is let's mess with another principle which is, once we set a revenue requirement, the utility runs the utility the way they want.  We want to change that now.  We don't want to follow that principle.  We want to say:  Well, now we're going to tell you how to spend the money.


That's not -- that's a much more fundamental principle, and yet Board Staff's proposal is, no, let's play with that one.  

     I actually didn't expect so much push-back on this idea this morning.  I am a little bit taken aback.  It would seem to me that the Board should welcome parties coming to the Board with innovative solutions.  

     And unless the solution has some unexpected negative impact, we think the Board should be saying:  Yes, go do it.  Good idea.

     MS. NOWINA:  Mr. Keizer?  

     MR. KEIZER:  I don't think that productivity is a zero-sum game.  I don't think that one initiative should cancel out another initiative, that actually productivity and striving for productivity within an organization really is probably a multi-faceted thing.


And there is various aspects that come to bear.  I mean, one of them is the IRM.  And there is a productivity factor that's been there.


I don't think that necessarily doing what is being proposed here gives any utility an advantage over anybody else or that it creates a redundancy.  It is complementary.  It is striving for the same objective which the Board has put forward as an objective, which is that you, utilities, must become more productive.

     And so I think that -- I don't know if it is really correct to characterize it as a redundancy.  I think it is complementary.  And I think it is another element of helping utilities move forward, and I think it is another element of utilities moving forward not necessarily through: We're going to affect you, you know, fundamentally and financially, by a productivity factor.

It is another aspect, which is, I think, positive, which is that parties are going to work together to strive for productivity.  

     And I think that in itself is a laudable goal.  I think it is an element where oftentimes, in the adversarial aspects of a hearing room, sometimes gets lost.


And I think there is an opportunity here, if there is any precedent to be setting here, is the fact that parties are saying:  Let's work together and figure out ways to become more productive, rather than chipping away at each other in interrogatories.  So I think that that element is the complementary element.


On the other issue of, well, let's not have an account, is that, I think, as well -- and it is part of an overall settlement, and as part of this settlement there has been a balance struck between economic concerns, between, you know, rate impacts in a service territory that is under stress, as well as, you know, an effort by the company to step up and to try to figure out ways to actually ameliorate issues now.  And so to simply lay it into another cost, if you don't change revenue requirement, if the agreed amount stays the same, then it simply just means it is another stress to try to get to the point where we need to, to make sure that O&M is appropriate.  

     And I think that -- so I think overall I agree that if the concern is the creation of an account -- and I think we have to balance that with, I think, the positive end that we are trying to accomplish here, by virtue of this process.  

     MS. NOWINA:  Thank you.

     [Board Members confer.]

     MS. SPOEL:  I guess we will sort of cut to the chase here and ask -- and to be fair, Mr. Shepherd, it is the Panel that has raised this concern about the deferral account rather than Board staff.  So it is not -- we, of course, didn't review the settlement agreement until the last couple of days.  

     If we were to, instead of creating a new deferral account, if we were to add it to the -- the same $100,000 to the OM&A budget, with the caveat that it is to be spent in the way described in the agreement, would that be -- would that mean there is no deal?  You might want to take a minute or two to talk about that, but that's where we're coming from.  

     MR. SHEPHERD:  I will obviously have to get instructions. 

     MS. SPOEL:  We think it is a good way to spend the money.  We have serious -- we have, as a Board, we do have a concern about the proliferation of deferral accounts and the -- we don't like creating new ones.  So we'll be as blunt as that.  

     And if we were to do that, does this mean -- I understand it is a package, but does this mean that the package would fall apart and we would be in hearing for the next whatever number of days?  

     MR. SHEPHERD:  I can tell you, Madam Chair -- 

     MS. SPOEL:  You may want a couple of minutes to think about that or get instructions.  We'll certainly grant you that.

     MR. SHEPHERD:  I have contemplated the possibility.  And I do not have instructions, but I know what my recommendation would be, and I expect it will be followed, which is that we would then prefer if this component of the settlement was simply taken off the table, the deferral account is not created, and the money is not made available.

MS. SPOEL:  Anyone else?  Mr. Buonaguro?

     MR. BUONAGURO:  I tend to agree with that assessment of what would happen.  Just to clarify, the suggestion that the Panel is making is that, as an alternative, we would tack $100,000 on to the revenue requirement and require the utility to do a report?  

     MS. SPOEL:  Well, yes, because I think that when you come to rebasing, if the utility hasn't spent the money that was in the budget for a specific purpose, that would be an item that would be taken into account the next time you come in for cost-of-service -- they come in for cost-of-service rebasing, which would be the time that you would -- they would presumably apply to clear the deferral account if the work had been done. 

     So I think the Board would look at the same sorts of considerations, and certainly the intervenors would be able to raise the same concerns that they didn't spend the money or -- well, I guess if they didn't spend the money at all, it wouldn't be in the deferral account, so that issue would go away.


But if they didn't spend the money and it was in the budget, you could say:  Well, you should take that into account on the next application, because they didn't actually spend the money they said they were going to spend, and if they did spend it, but spent it unwisely, you could make representations to that effect, just as you could if it were in a deferral account.  

     I don't see a big difference in your ability to comment on the way it's been spent in the longer-term.  

     MR. BUONAGURO:  My reaction to that, if I may, is that it places -- it places a burden on the company that we're trying to avoid.  If you put the money into the account and say:  Produce a report, then they're going to spend the next three years worrying whether or not they're meeting that requirement on them, and then when we come back to the next rebasing there will be an issue on the list:  Did the company adhere with the directive in accordance with the last proceeding to spend $100,000 per year on it?

     And I think that the reason -- one of the reasons we wanted to do a deferral account, at least from my mind, was that this is optional.  They don't -- there is nothing requiring this utility or any other utility to engage outside consultants or engage stakeholders in direct relationships, in terms of determining what efficiency improvements they should be doing in the next three years.  That is consistent with third-generation IRM.


We were trying to give them the option to do that, and in giving them the option also give them a method of paying for it by giving a deferral account to record those costs.  And at the back end, we would get to comment whether it was done appropriately, if they did an external consultant.  


Doing it this other way, it places a burden on them, which is a $100,000 burden.  Could they find a consultant to spend $100,000?  They probably could, and technically meet the burden, but we didn't want that to be just an exercise.  That is what I would be concerned about.  

     This was supposed to be an option.  If they don't feel they can do it in a particular year, they don't have to.  They could spend their internal time doing whatever it is they're doing during third-generation IRM.  If they want to seriously engage stakeholders or an external consultant to do it, then they have that option.  It is not a requirement that they're trying to meet four years from now.  


MS. SPOEL:  That's very helpful, thank you.  

     MR. SHEPHERD:  I wonder --

     MS. SPOEL:  Maybe Mr. Keizer has some comments as well, or Mr. Crocker?  

     MR. KEIZER:  The company obviously has endorsed the proposal as made in the settlement agreement, and it obviously doesn't want to embark on further burdens in the midst of what it is already considering or contemplating.  It also doesn't want to risk this settlement agreement overall on this particular issue.  

     So, fundamentally, it wants to obtain a settlement here, where if it does have options to be able to consider and contemplate this, that is the benefit of what we would like to be able to do.  

     We also are mindful of the overall settlement as a whole.  

     MS. SPOEL:  Thank you.  Mr. Shepherd. 

     MR. SHEPHERD:  I wonder if I could note a legal issue involved in what you are discussing.  

     If we went in the direction that you are talking about, the result is the company does not have to spend the money, because the Board is really not entitled to take it back; that would be retroactive ratemaking.  Once you set the rates, you can't do anything about it.  The period is over.  

     So all you can do, really, is slap them for not doing it, figuratively speaking.  And in the realm of carrot and stick, that is the stick, which you already have in the productivity component of the IRM.  

     This was supposed to be a carrot.  

     MS. SPOEL:  Right.  Thank you.  Does anyone have anything further?


Ms. Sebalj, do you have anything to add?  I guess the question was what would it do to the settlement.  

     MS. SEBALJ:  I would leave it to the parties at this point.  It wasn't Board staff's intention to, in any way, forward possibility of settlement.  It was simply to provide the Panel with options and highlight issues, both the deferral account issue and the IRM issue. 

     IRM is intended to reward utilities who engage in productivity.  I wouldn't necessarily characterize it as a carrot -- or, sorry, as a stick.  I think it is a carrot in the sense that if you exceed the productivity factor, then the shareholder keeps the additional gains associated with that.  

     I don't think that I will comment any further on this issue.  

     MS. SPOEL:  All right.  We are going to take 10 minutes, unless anybody has anything further on the settlement agreement.  We thought we would take 10, or 15 minutes to confer and come back.  We will come back at quarter to eleven.  

--- Recess taken at 10:27 a.m.

--- Upon resuming at 10:46 a.m. 


DECISION BY THE BOARD:
     MS. SPOEL:  Please be seated.  Thank you.


We will accept the settlement agreement as filed by the parties.  In doing so, however, we would like to emphasize that the Board sees no requirement for additional incentives for Enwin to aggressively seek productivity improvements.  These are expected as a result of IRM.  

     However, given that the productivity initiatives deferral account referred to in Section 5.1 of the settlement agreement is an integral part of the agreement, we are prepared to allow it in this case.  The Board reminds parties that elements of a settlement agreement do not have precedential value.

     We would like to commend all the parties on achieving settlement of almost all the issues in a way that minimizes the impact on ratepayers in these difficult economic times.  We would also like to comment that we found the quality of the agreement filed to be exceptional.  

     Regarding the remaining issue, 7.2, we understand that the parties would prefer to file written submissions, rather than making them orally, and that's acceptable to the Board.


What we suggest is that, following this, you confer with Board staff about a schedule that suits everybody's needs, a reasonably short schedule that suits everybody's needs.


Are there any other matters?  In that case, we are adjourned.  Thank you.  

     --- Whereupon the hearing adjourned at 10:48 a.m.
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