
TO: 

IN TIIE MATTER OF the Ontario Energy Board Act, 
1998, S.O. 1998, c. 15, (Schedule B); 

AND IN TIIE MATTER OF applications by Canadian 
Niagara Power Inc. - Eastern Ontario Power, Canadian 
Niagara Power Inc. - Fort Erie and Canadian Niagara 
Power Inc. - Port Colborne for an order approving just 
and reasonable rates and other charges for electricity 
distribution to be effective May 1,2009. 

MOTION RECORD OF 
CANADIAN NIAGARA POWER INC. 

Ogilvy Renault LLP 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 3800 
Toronto, ON M5J 2Z4 

Andrew Taylor 
Tel: (416) 216-4771 
Fax: (416) 216-3930 
Email: ataylor@ogilvyrenault.com 

Lawyers for the Applicants, 
Canadian Niagara Power Inc. 

Ontario Energy Board 
P.O. Box 23 19 
2300 Yonge Street 
26th Floor 
P.O. Box 23 19 
Toronto, ON M4P 1 E4 

Tel.: (4.16) 481-1967 
Fax: (41 6) 440-7656 

DOCSTOR: 1652852D 



AND TO: SHIBLEY RIGHTON LLP 
250 University Avenue, Suite 700 
Toronto, ON M5H 3E5 

John De Vellis 
Rosa Kang, Student-at-Law 

Tel.: (416) 214-5232 
Fax: (416) 214-5432 
john.devellis@shibleyrighton.com 

Lawyers for the Intervenor, 
School Energy Coalition 

AND TO: ALL INTERVENORS 

DOCSTOR: 1652852U 



TABLE OF CONTENTS 

Tab - 
1. 

Document 

Correspondence from Ogilvy Renault, lawyers for the Applicant, to the Ontario 
Energy Board (the "Board") and all Intervenors dated March 10,2009 

Canadian Niagara Power Inc.'s ("CNPI") Responses to the Motion Identified 
Interrogatories of the Intervenor, School Energy Coalition ("SEC") 

Comprehensive Response Regarding the Lease 

Decision and Order of the Board dated April 12, 2002, RP-2001-0041 

Response to SEC Interrogatory #16 

Manager's Summary of the 2006 EDR Application 

Decision and Order dated April 28,2006, RP-2005-0020 

Advance Tax Ruling by Ministry of Finance, July 24,2001 

CICA Accounting Standards Handbook, April 2005, pages 3065(5)-(7) 

Re Ontario Equipment (1976) Ltd. (1982), 141 D.L.R. (3d) 766 (Ont. C.A.) 

Electricity Act, 1998 and 0. Reg. 1 24/99 

Danyluk v. Ainsworth Technologies Inc., [2001] 2 S.C.R. 460 

Rasanen v. Rosemount Instruments Limited, [I9941 17 O.R. (3d) 267 (Ont. C.A.) 

O'Brien v. Canada (Attorney General), [I9931 F.C.J. No. 333 (F.C.A.) 

Angle v. MNR, [I9751 2 S.C.R. 248 

Robert W. Macaulay & James L. H. Sprague, Practice and Procedure Before 
Administrative Tribunals, looseleaf (Toronto: Thomson Canada Limited, 2005-3) 
excerpts from vol. 6 

DOCSTOR: 1652852\1B 



Tab 1 



Direct Dial: (416) 2 16-4771 
Direct Fax: (416) 216-3930 
ataylor@ogilvyrenault.co~n 

Toronto, March 10, 2009 

Ms. Kirsten Walli 
Board Secretary 
Ontario Energy Board 
2300 Yonge Street 
Suite 2700, PO Box 23 19 
Toronto, ON, M4P 1 E4 

Dear Ms. Walli: 

RE: Canadian Niagara Power Inc. ("CNPI") 
EB-2008-0222, EB-2008-0223, EB-2008-0224 

In accordance with the Board's Rules of Practice and Procedure, we hereby file CNPI's materials 
in response to the February 25,2009 Notice of Motion filed by the School Energy Coalition. 

Yours very truly, 

Ogilvy Renault LLP 

Andrew Taylor 
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Canadian Niagara Power Inc. 
("CNPI", or the "Applicant") 

EB-2008-0222 
EB-2008-0223 
EB-2008-0224 

CNPl's Responses to the SEC Motion Identified Interrogatories 

1. The lease arrangement among Port Colborne Hydro Inc. (the Lessor), 
the Corporation of the City of Port Colborne (the City), Canadian Niagara 
Power Inc. (the lessee) and Canadian Niagara Power Company Limited 
(the Lessee Guarantor) 

Initial SEC Interrogatory #24 

Ref: (Ex. I /Tab 1 ISched. 1IApp.A) 

Please file copies of the Master lmplementation Agreement and Lease 
Agreement dated July 19, 2001, and ally ameddments thereto. Please confirm 
that the documents filed constitute all of the agreements between Port Colborne 
Hydro Inc. and Canadian Niagara Power Inc. If that is not the case, please file all 
other agreements between the parties including, without limiting the generality of 
the foregoing, any documents granting or amending any option to Canadian 
Niagara Power Inc. to p~.~rchase or acquire any asset or asset from Port Colborne 
Hydro Inc. 

Response: 

In response to this interrogatory, on December 12, 2008 CNPI provided the 
Master lmplementation Agreement dated July 19, 2001 (the "MIA"). Exhibits to 
the Master lmplementation Agreement that were also provided were: a 
Confidentiality Agreement (Exhibit 1 to the MIA); the City Guarantee (Exhibit 2 to 
the MIA), the Lease Agreement (Exhibit 3 to the MIA) and the Lessee Guarantee 
(Exhibit 4 to the MIA). With the exception of the Ancillary Agreements addressed 
in the response to SEC's Interrogatory # I 2  below, these are all of the 
agreements between Port Colborne Hydro Inc. and CNPI. 
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Supplementary SEC Interrogatory #I2  

1. (SEC #24, Attach A) With respect to the Master Implementation Agreement: 
a. p. 2 Please provide copies of the Ancillary Agreements. Please identify 

which costs associated with performance under those agreements are 
included in the costs of CNPI, how much those costs are, and where 
they are reflected in the Application. 

b. p. 3 Please provide copies of the appraisal reports referred to. 

c. p. 12 Please provide a copy of the Advance Tax Ruling, including the 
letter requesting that ruling, and any additional facts provided to the tax 
department in the course of obtaining the ruling. 

d. p. 13 Please provide a copy of the notification to the Minister of Finance. 

e. p. 22 Please provide a copy of the Closing Agenda for the transaction. 

f. App. A, p. 4 Please advise how, if at all, .the lease payments are 
apportioned between the corr~ponents of the Business, as defined, that 
are regulated activities and those that are not. If there is no allocation 
or apportionment, please explain. 

g. Exh. 1 Please provide a copy of the RFP referred to in the 
Confidentiality Agreement, and all proposals made by the Applicant or 
its affiliates in response to the RFP. 

h. Exh. 3 Please provide all documents in the possession of the Applicant 
setting out the calculation of the proposed rent amounts, including any 
net present value, cash on cash, equivalent purchase price, and similar 
calculations. In particular, and without limiting the generality of the 
foregoing, 

i. please provide details of the basis of the 6.99% discount rate 
referred to on page 3 of the Lease, and advise where and how 
that discount rate, or any similar rate, was used in the calculation of 
the appropriate rental amount, and 

ii. please provide details of any calculation that identified the 
relationship between the amount of the lease payments and the 
amount of the Option Price. 

i. Exh. 3, p. 10 Please identify any Modifications as set forth in section 
9.2 that have vested in the Lessor. 

j. Exh. 3, p. 12 Please explain why insurance policies do not include the 
Lessor as a loss payee consistent with normal commercial practice. 
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k. Exh. 3, p. 17 Please provide a description of the mecharrism that is 
expected to work if the Purchase Option is not exercised. Please 
include details of the obligations of the Lessor, the assets that must be 
purchased by the Lessor, and the pricing and terms of that transaction. 

I. At page 15 of the Fortis Inc. 2002 Annual Report, the parent company 
of the Applicant says: 

"FortisOntario is seeking to further expand its distribution business in 
Ontario by acquiring municipal electric utilities. The lease between 
Canadian Niagara Power and the City of Port Colborne, the first of its 
kind in Ontario, is an innovative approach to meeting that objective." 
(emphasis added) 

Please explain how the Lease furthers the stated acquisition strategy. 

Responses: 

(a) The Ancillary Agreements referred to at page 2 of the MIA are: a 
Streetlight Installation and Maintenance Agreement; a Municipal Access 
Agreement; and a Pole Access and Attachment Agreement. There are no 
costs associated with these agreements included in the rate Application, so 
these contracts are not relevant for the purpose of this proceeding. 

(b), (c), (d), (e) Please refer to the Comprehensive Response at Tab 3. 

(f) The Lease payments pertain to the operation of Port Colborne Hydro Inc.'s 
distribution facilities. As such, the Lease payments are orlly allocated to 
CNPI-Port Colborne. 

(g), (h) Please refer to the Comprehensive Response at Tab 3. 

( i )  CNPI-Port Colborne's rate base amounts reflect the modifications/additions 
to Port Colborne Hydro Inc.'s facilities. 

(j) CNPl has an obligation to maintain and protect the Leased Assets and to 
keep them in good operating order and repair (section 8.l(a) of the Lease). 
Further, CNPl at its sole cost and expense, will promptly replace all parts and 
equipment incorporated or installed in or attached to any Lease Asset which 
become worn out, stolen, destroyed, seized, confiscated, damaged beyond 
repair or permanently rendered unfit for use by damage or obsolescence 
(section 8.4 of the Lease). Also, any proceeds from the sale or disposal in 
the ordinary course of business of any equipment that is surplus, obsolete or 
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damaged, shall be held by CNPl for the benefit of PCHI and shall be applied 
by CNPl for the purchase of equipment for use in the business. Title to any 
equipment purchased by CNPl with such proceeds shall vest in PCHI. 

In addition to CNPlgs obligations noted above, the Lease requires CNPl at all 
times and at its expense to maintain and carry insurance in respect of the 
Leased Assets and additional assets (section 11 .I of the Lease). Given 
these obligations to maintain the assets and insure them at its expense, it is 
commercially reasonable for CNPl to be paid the insurance proceeds with 
respect to any loss (section 11.3). 

(k) Please refer to section 16.2 of the Lease. 

(I) In 2002, it was FortisOntariogs objective to acquire municipal electric 
utilities, subject to favourable tax treatment. At the time, further transfer tax 
holidays were unknown. In the absence of favourable tax treatment, 
FortisOntario obtained a leasehold interest in Port Colborne Hydro Inc.'s 
distribution facilities in accordance with section 3(14) of Ontario Regulation 
124199. 
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Initial SEC Interrogatory #25 

Ref: (1 11 I1 A) 

Please provide the following financial information with respect to Port Colborne 
Hydro Inc. for the Historical Years 2004 through 2007, the Bridge Year 2008 and 
the Test Year 2009: 

(a) Audited (or unaudited, if the statements were not audited) financial 
statements for historical years; 

(b) Budget andlor forecast income statements and year end balance sheet for 
the Bridge Year and the Test Year. 

(c) Rate Base continuity chart (in the form set out in Exhibit 2, Tab 2, 
Schedule I ,  page 1-4, but commencing with 2008 and continuing until 
2009. 

(d) Calculation of cost of capital (in the form set out in Exhibit 7, Tab 1, 
Schedule 1, page 2). 

(e) Calculation of deficiency or sufficiency (in the form set out in Exhibit 7, Tab 
1, Schedule 1, page 2). 

Response: 

Port Colborne Hydro Inc. has not applied for distribution rates. Therefore, its 
financial statements have no relevance to the Applications, as only the costs of 
CNPl are included in the Applications. Please refer to the Comprehensive 
Response at Tab 3. 
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Supplementary SEC Interrogatory # I 3  

(SEC #25) Please provide the requested information with respect to the Applicant 
Port Colborne Hydro Inc. It is irrelevant whether the Board has included the 
lease payments in past, non-cost of service proceedings. The Board has 
determined that Port Colborne Hydro Inc. is an applicant in this proceeding, and 
therefore as an applicant Port Colborne Hydro Inc. must provide normal 
regulatory financial information. 

Response: 

Please refer to the Comprehensive Response at Tab 3. 
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Initial SEC Interrogatory #26 

Ref: (1 / I  / I  /A) 

Please confirm that the attached document entitled "Financial Report, City of Port 
Colborne" is the most recent audited financial statements of the City of Port 
Colborne, and that the City of Port Colborne is the sole owner of Port Colborne 
Hydro Inc. 

Response: 

Please refer to the Comprehensive Response at Tab 3. 
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Supplementary SEC Interrogatory # I4  

(SEC #26) Please confirm that the attached document is the latest audited 
financial information of the City of Port Colborne. If the City of Port Colborne 
currently holds its interest in Port Colborne Hydro Inc. through Port Colborne 
Energy Inc., please provide the latest audited financial statements of Port 
Colborne Energy Inc. 

Response: 

Please refer to the Comprehensive Response at Tab 3. 
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Initial SEC Interrogatory #27 

Ref: (1 11 11 /A) 

Please provide any valuation reports or other documents setting out the value (at 
any time from 2001 to date) of all or any of the assets of Port Colborne Hydro 
Inc. currently being used directly or indirectly in the distribu.tion of electricity in 
Port Colborne. 

Response: 

Please refer to the Comprehensive Response at Tab 3. 
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Supplementary SEC Interrogatory #I 5 

(SEC #27) Please provide the valuation reports requested. 

Response: 

Please refer to the Comprehensive Response at Tab 3. 
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Initial SEC Interrogatory #34 

Ref: (2 / l / l  /page 1 and 7/1/1/ page 2) 

Please recalculate rate base on the assumption that the assets leased from Port 
Colborne Hydro Inc. and used in the distribution business are included in rate 
base. Please recalculate the deficiency/sufficiency with that new rate base, 
adjusting the, depreciation, cost of capital and PlLs accordingly, and removing 
from operating expenses the lease payments to Port Colborne Hydro Inc. 

Response: 

Please refer to the Comprehensive Response at Tab 3. 
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Supplementary SEC Interrogatory # I 7  

(SEC #34) Please provide the recalculation requested. 

Response: 

Please refer to the Comprehensive Response at Tab 3. 
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Supplementary SEC Interrogatory #I 6 

(SEC #33) Please provide the amount, due date, and payment date of each 
lease payments to Port Colborne in 2008. Please advise if any change in the 
payment pattern is anticipated in 2009 and, if so, what that change is expected to 
be. 

Response: 

Please refer to CNPl's interrogatory response to SEC Supplemental Interrogatory 
# I  6 dated February 13, 2009. 
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2. 'The allocation of expenditures and affiliate income 

Initial SEC Interrogatory #5 

Ref: (FE-Ex.2/1/1/AppD/page 2) 

Please provide a copy of the most recent CNPl five year plan, including forecast, 
budgets, and strategic update, as described in the evidence. 

Response: 

CNPl was asked to provide the most recent five-year plan, including forecast, 
budgets and strategic updates. Corporate performance, operating expenditures, 
and capital expenditures for CNPl's distribution business units for the 2009 to 
2013 period were provided. These schedules highlight the forecast trends in 
future capital and operating expenditures, and demonstrates the company's 
longer term planning. In addition, the performance targets show the areas of 
focus by management. 

Furthermore, a narrative and rationale in respect of capital projects and operating 
expenses for the 2009 Test Year were provided in detail in the pre-filed evidence. 

As indicated in the response, CNPl's five-year business plan is prepared as an 
integrated part of FortisOntario's strategic plan which primarily includes 
information that is not relevant to the application. Since the FortisOntario 
strategic plan is unrelated to the operation of CNPI-Eastern Ontario Power, Fort 
Erie or Port Colborne, much of the information is confidential and falls outside the 
scope of the Proceedings. CNPl submits that the information provided is the 
core operational forecast related to a five-year plan for the service areas in 
question and is the most detailed CNPl has available in this regard. 
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Supplementary SEC lnterrogatory #I 

(SEC #5) Please file all of the requested CNP multi-year business plan, including 
all parts of the FortisOntario multi-year strategic planning that refer to CNP. If 
material in this document is confidential or commercially sensitive, please file in 
confidence under the Board's rules therefor. 

Response: 

Please refer to the response to Initial SEC Interrogatory #5 above. 
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Initial SEC lnterrogatory #I 5 

Ref: (FE-ExA13/2/page 1 ) 

Please provide the detailed calculation of the Test Year forecast of Utility Income 
before Taxes of $1,802,000 for CNP-Transmission, including a calculation of rate 
base and return on equity. 

Response: 
In SEC interrogatory #15, the intervenor asked for a calculation of the test year 
utility income before income taxes, the calculation of rate base and return on 
equity. 

The Applicant provided its transmission business unit 2009 income before 
income taxes in the interrogatory response. This information is relevant to the 
Application for the determination of the Company's 2009 income taxes payable 
and the allocation between the distribution and transmission business units. The 
Application also includes in Note 16 to CNPl's 2007 audited financial statements 
(Exhibit 1, Tab 3, Schedule 1, Appendix A) the 2007 and 2006 segmented 
earnings and capital assets for the transmission business unit. 

In response to SEC Supplemental lnterrogatory #19, the Applicant provided the 
forecast 2009 transmission rate base. This information is relevant to the 
Application as it relates to the allocation of the 2009 income taxes between the 
distribution and transmission business units. 

The Applicant has not provided the calculation of return on equity of its 
transmission business unit because it believes it is not relevant to the 
determination of just and reasonable rates for the distribution business units. 
The shared service costs evidence includes a report prepared by an independent 
consultant which both describes the methodology used to allocate the shared 
services and gives an opinion of the reasonableness of that methodology (Exhibit 
4, Tab 2, Schedule 4, Appendix B). The Applicant's shared service costs for the 
period 2006 EDR to 2009 Test Year including descriptions and variance analysis 
has been provided in evidence (Exhibit 4, Tab 2, Schedule 4). The detailed 
calculations of the 2009 forecast shared service charges for each business ur~it is 
provided in response to SEC interrogatory #9. 

Therefore, an analysis of whether the return on CNPl's transmission business is 
"unusually high" as stated by SEC is an enquiry that clearly falls outside the 
scope of this proceeding. 
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Supplementary SEC Interrogatory #7 

(SEC #15) Please provide the requested information with respect to CNP 
Transmission. The Board's practice on this issue is clear. Where material 
amounts are being allocated between affiliates, or between business units, the 
Board needs to be able to see financial information with respect to those affiliates 
or business units to determine whether the allocations are reasonable. 

Response: 

Please refer to the response to Initial SEC Interrogatory #15 above. 
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Initial SEC Interrogatory #I 6 

Ref: (FE-Ex. I l3lIIAppAlpage 1 1 ) 

Please provide details of the services provided by the Applicant to Cornwall 
Electric for which it was paid $1,549,000 in 2007, and the services provided by 
Cornwall Electric to the Applicant for which the Applicant paid $329,000 in 2007. 
Please provide an income statement, in regulatory format, for Cornwall Electric, 
for the Historical Year, the Bridge Year, and ,the Test Year. 

Response: 

In SEC interrogatory #16, the intervenor asked for details of services provided by 
the Cornwall Electric to the Applicant and services provided by the Applicant to 
Cornwall Electric. In addition, the intervenor requested an income statement, in 
regulatory format, for Cornwall Electric, for the Historical Test, Bridge Year, and 
Test Year. 

In its December 12, 2008 response, the Applicant provided the requested 
information with respect to the services provided between the Applicant and 
Cornwall Electric. 

With respect to ,the intervenor's request for an income statement in regulatory 
format, Cornwall Electric's electricity rates are determined using a price cap 
formula. As such, Cornwall Electric does not prepare income statements in the 
regulatory format as requested by the intervenor. Cornwall Electric is regulated 
by the Ontario Energy Board and has a distribution license ED-2004-0405. The 
Company is not connected to the IESO - controlled grid and purchases electricity 
from Hydro Quebec under long-term supply contracts. Cornwall Electric does 
however file ar~nually with the OEB audited financial statements in accordance 
with the Board's Electricity Reporting and Record Keeping Requirement 
("RRRs"). 

The Applicant does not believe that Cornwall Electric's historical and future 
income statements are relevant to the determination of just and reasonable rates 
for the Applicant's distribution business units. Furthermore, financial statements 
do not provide guidance on the appropriateness of cost allocation. 

The shared service costs evidence includes a report prepared by an independent 
consultant which both describes the methodology used to allocate the shared 
services between the business units and gives an opinion of the reasonableness 
of that methodology (Exhibit 4, Tab 2, Schedule 4, Appendix B). The Applicant's 
shared service costs for the period 2006 EDR to 2009 Test Year including 
descriptions and variance analysis has been provided in evidence (Exhibit 4, Tab 
2, Schedule 4). The detail calculations of the 2009 forecast shared service 
charges for each business unit is provided in response to SEC interrogatory #9. 
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The Applicant has responded to all interrogatories with respect to shared 
services costs. 

Furthermore, in regard to the reasonableness of the cost for the services 
provided by Cornwall Electric to CNPI, CNPI has reviewed a proposal from a 
third-party service provider performing similar services and has determined that 
the fully loaded costs incurred by CNPI is less than the third-party service 
provider's price. Therefore, CNPI believes the fully loaded costs paid to Cornwall 
Electric are approximate to or are less than fair market value. 

The intervenor makes reference to a 2006 Enbridge decision as example of the 
Board's past practice of requiring the disclosure of financial information with 
respect to affiliates. The relevant section of the 2006 Enbridge decision 
referenced by the intervenor pertained to customer care costs that Enbridge paid 
to an unregulated affiliate. The Board subpoenaed the unregulated afl'iliate's 
financial information for the purpose of determining whether Enbridge's cost for 
the services were no more than its affiliate's fully allocated costs plus a 
reasonable return on invested capital. The basis for this unusual inquiry was that 
in 2003, the Board disallowed customer care costs in Enbridge's rate application 
after finding Enbridge paid the costs to an affiliated company in excess of what 
the Board found to be fair market value for the services provided. These 
circumstances are unique, and certainly do not reflect the circ~~mstances of 
CNPI. Therefore, CNPl submits that the Enbridge example referenced by SEC is 
not applicable to CNPl's application. 
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Supplementary SEC lnterrogatory #8 

(SEC #I 6) Please provide the requested information with respect to Cornwall, for 
the reasons set forth above. 

Response: 

Please refer to the response to Initial SEC Interrogatory #I 6 above. 

DOCSTOR: 1650791\1 



3. Executive employee compensation. 

Supplementary SEC Interrogatory #21 

(EPRF #12) Please advise how many actual employees are included in the three 
FTEs, including persons who are allocated in part to that category. If the number 
is more than three, please report the employee compensation in that category as 
requested. 

Response: 

CNPl's position with respect to executive compensation disclosure is that it has 
complied with the requirements of the Board and should not be required to 
disclose any further information. Specifically, CNPl has complied with the 
requirement set out in section 6.2.5 of the 2006 Electricity Distribution Handbook 
(the "Handbook) which provides: 

"Where there are three, or fewer, full-time equivalents (FTEs) in any 
category, the applicant may aggregate this category with the 
category to which it is most closely related. This higher level of 
aggregation may be continued, if required, to ensure that no category 
contains three, or fewer, FTEs. " 

CNPl's compliance with this requirement has been set out in evidence (Exhibit 4, 
Tab 2, Schedule 5, Appendix A) and in its responses to lnterrogatories 
(Response to SEC Supplemental lnterrogatories #21, and Responses to EPRF 
FE #13, EPRF PC #7, and EPRF EOP #12). 

Further, there is no basis in fact for SEC's argument, as it has incorrectly referred 
to the number of F-TE's in the Applications. The Affidavit is not factually correct. 
In paragraph 21 of William Jay Shepherd's Affidavit sworn on February 25, 2009 
(EB-2008-0222/3/4), he states: 

"SEC has also requested CNP to advise of the number of actual 
employees included in the three FTEJs (including persons allocated in 
part to the category) and if the number is more than three, to provide 
SEC with the gross amount of employee compensation in the 
executive category. " 

The Applications do not have "three FTE's". Each Application has one, or less 
than one FTE (Exhibit 4, Tab 2, Schedule 5, Appendix A). The Application for 
CNPl FE has only one FTE in the Executive category. The Application for CNPl 
PC has only 0.60 of an FTE. 'The Application for CNPl EOP has only 0.30 of an 
FTE. Accordingly, none of the Applications has "three FTE1s". Even on an 
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aggregate basis, which CNPl argues is not the basis as set out in the Handbook, 
there are only 1.9 FTE's. 

CNPl has included Executive compensation and benefits in its revenue 
requirement, and the costs have been included in Exhibit 4, Tab 2, Schedule 5, 
Appendix A in the category of Management. The Management category is the 
category to which Executive is most closely related. The Executive category is 
not as closely related to the categories of Non-union or Union. 

SEC has also inferred incorrectly that the Executive employees are CNPl 
employees. To be clear, the Executive employees that have allocated their time 
spent towards the FTE's in the Executive category of the CNPl Applications are 
employees of FortisOntario, an affiliate of CNPI. 

CNPl submits that the number of employees that make up an FTE in any 
category is irrelevant to the Applications and do not trigger any disclosure 
requirements on an individual category basis. In fact, there could be numerous 
employees that comprise one "full-time equivalent", and this would not require 
any disclosure on an individual category basis as long as there are "three or 
fewer full-time equivalents (FTE's) in any category" (Handbook, Schedule 6-4: 
Employee Compensation, pg 48). In response to a question during the technical 
conference, CNPl did disclose that there are four executives who provide 
executive services to CNPl (TC Transcript, p. 38, Line 8). These executives 
have estimated time spent on each of the business units represented by each 
Application. As noted above, for each Application there is one or fewer FTE's, 
which clearly falls within the threshold of "three or fewer FTE1s". In addition, 
these allocations have been reviewed by an independent third party consultant 
(BDR North America Inc.), which has determined that CNPl's executive allocation 
approach is reasonable and consistent with acceptable methods of distribution 
cost allocation (Exhibit 4, Tab 2, Schedule 4, Appendix b). For these reasons, 
CNPl has correctly aggregated the Executive corr~pensation information with the 
category of Management, and CNPl is not required to disclose the compensation 
of the eniployees of FortisOntario that comprise the FTE (or portion of an FTE) in 
each Application. 

Finally, CNPl disagrees with the observation that by disclosing the gross amount 
of the four executives' compensation that comprise the one FTE (or portion of an 
FTE), the protection of individual disclosure will not be defeated. Since CNPl 
has provided the number of FortisOntario employees that have allocated their 
time to the Executive category of each Application, the individual average salary 
could be calculated by dividing the gross amount by four. Accordingly, a 
requirement to disclose gross compensation of the Executive category would 
defeat any purpose to protect individual disclosure. 
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TAB 3 

COMPREHENSIVE RESPONSE REGARDING THE 
LEASE 

Background 

1, On April 12, 2002, the Ontario Energy Board (the "Board") granted leave to Port 

Colborne Hydro Inc. ("PCHI") to lease its electricity distribution assets located within the 

municipal boundaries of the City of Port Colborne to CNPI on the terms and conditions 

of the Master Implementation Agreement and the Lease Agreement between PCHI and 

CNPI (collectively the "Lease"). 

Decision and Order dated April 12,2002, RP-2001-0041, Tab 4. 

2. Notice of Application was published on October 10,2001. There were no interventions. 

Decision and Order dated April 12, 2002, RP-2001-0041, Tab 4. 

3. As lessee, CNPI operates PCHI's distribution assets in exchange for a gross monthly 

payment of $127,350. In 2008, CNPI paid PCHI $121,902.87 per month after 

adjustments. CNPI's monthly Lease payment amount is expected to remain consistent 

with this figure for 2009. 

Response to SEC Interrogatory #16, Tab 5 .  

4. CNPI has the option to purchase PCHI's distribution assets at the expiration of the term 

of the Lease for their fair market value at that time, which the parties agreed to be 

$6,900,000. 

Decision and Order dated April 12,2002, RP-2001-0041, Tab 4. 

5 .  On September 6,2005, CNPI applied to the Board for an order fixing just and reasonable 

rates for the distribution of electricity in Port Colborne to take effect on May 1, 2006 

(Application RP-2005-0020lEB-2005-0345; the "2006 EDR Application"). 

6. In the 2006 EDR Application CNPI specifically sought Board approval to include the 

Lease payments in its 2006 revenue requirement. 

DOCSTOR: 1649649\4 



Manager's Summary of the 2006 EDR Application, Tab 6. 

7. SEC was a registered intervenor and participated actively in the 2006 EDR Application. 

8. In the Board's Decision and Order dated April 28, 2006 (the "Decision"), the Board 

approved rates for CNPI (Port Colborne) that allowed for recovery of the Lease payments 

as part of CNPI's revenue requirement. That Decision was not challenged. 

Decision and Order dated April 28, 2006, RP-2005-0020, Tab 7. 

SEC's Information Requests Regarding the Lease 

9. SEC now requests information in relation to PCHI's finances, assets and rate base for the 

purpose of determining whether the Lease is "in substance a sales agreement". 

SEC Notice of Motion at para. 4. 

10. The information requested by SEC is unnecessary for the purpose of determining whether 

the Lease is a true lease or in substance a sales agreement. As set out below: (i) section 

3(14) Ontario Regulation 124199 codifies the criteria established by the accounting 

profession and the jurisprudence for distinguishing a true lease from a sale (the 

"Criteria"); and (ii) the Lease satisfies the Criteria, as found in the advance tax ruling 

from the Ministry of Finance (Ontario) dated July 24,2001 (the "Advance Tax Ruling"). 

Advance Tax Ruling, Tab 8. 

11. Because the Lease is conclusively a true lease and is not in substance a sale, SEC's 

information requests are unnecessary and should be denied. 

(i) The Test for Establishing a True Lease 

12. Tests to distinguish a true lease from a sale (or capital lease) have been developed by the 

Canadian Institute of Chartered Accountants (the "CICA") and by Canadian courts. 

13. The CICA Handbook treats a capital lease, under which the lessor transfers substantially 

all of the benefits and risks of ownership related to the leased property to the lessee, as a 

sales agreement under which the lessee is treated as the owner of the property. 
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14.. The CICA Handbook distinguishes true leases from capital leases, since under a true 

lease, the lessor retains a significant economic interest in the leased property. According 

to the CICA Handbook (article 3065.06), a lease should be treated as a capital lease or 

sale if one or more of the following conditions are present at the inception of the lease: 

(a) There is reasonable assurance that the lessee will obtain 
ownership of the leased property by the end of the lease term. 
Reasonable assurance that the lessee will obtain ownership of 
the leased property would be present when the terms of the 
lease would result in ownership being transferred to the lessee 
by the end of the lease term or when the lease provides for a 
bargain purchase option. ("Part a") 

(b) The lease term is of such a duration that the lessee will receive 
substantially all of the economic benefits expected to be 
derived from the use of the leased property over its life span. 
Although the lease term may not be equal to the economic life 
of the leased property in terms of years, the lessee would 
normally be expected to receive substantially all of the 
economic benefits to be derived from the leased property when 
the lease term is equal to a major portion (usually 75 percent or 
more) of the economic life of the leased property. ("Part b") 

(c) The lessor would be assured or recovering the investment in the 
lease property and of earning a return on the investment as a 
result of the lease agreement. This condition would exist if the 
present value, at the beginning of the lease term, of the 
minimum lease payments, excluding any portion thereof 
relating to executor- costs, is equal to substantially all (usually 
90 percent or more) of the fair value of the leased property, at 
the inception of the lease. ("Part c") 

CICA Accounting Standards Handbook, April 2005, pages 3065(5)- 
(7), Tab 9. 

15. At common law, the courts have traditionally emphasized one threshold issue when asked 

to determine whether a lease is in substance a sale. In a decision that has been affirmed 

and applied in numerous subsequent cases, the Ontario Court of Appeal articulated the 

key factor to be whether the purchase price of the leased property under the lessee's 

option to purchase represents fair market value:: 

What I consider to be a practical definition of the distinction between 
a true lease and a lease by way of security was adopted in Re Crown 
Cartridge Corp., Debtor (1962), 220 F. Supp. 914, by Croake D.J. 
from the decision of Referee Asa S. Herzog: 
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The test in determining whether an agreement is a true lease or 
a conditional sale is whether the option to purchase at the end 
of the lease term is for a substantial sum or a nominal amount. 
... If the purchase price bears a resemblance to the fair market 
price of the property, then the rental payments were in fact 
designated to be in compensation for the use of the property 
and the option is recognized as a real one. On the other hand, 
where the price of the option to purchase is substantially less 
than the fair market value of the leased equipment, the lease 
will be construed as a mere cover for an agreement of 
conditional sale. 

Re Ontario Equipment (1976) Ltd. (1982), 141 D.L.R. (3d) 766 
(Ontario Court of Appeal), Tab 10. 

16. Both the CICA Handbook test and the common law test have been incorporated into the 

Criteria in section 3(14) of Ontario Regulation 124199. 

17. Section 3(14) of Ontario Regulation 124199 excludes certain leasing transactions from the 

transfer tax imposed under subsection 94(1) of the Electricity Act, 1998, S.O. 1998, c. 15, 

Schedule A ("Electricity Act"). 

18. A lease will not qualify for the exception from transfer tax in section 3(14) of Ontario 

Regulation 124199, and the transfer tax will be payable on the leased property, if any of 

the following Criteria are present: 

(a) the lessee automatically acquires title to the leased property at 
less than its fair market value before or upon the termination of 
the lease; 

(b) the lessee has a conditional or unconditional right to acquire the 
title to the leased property at less than its fair market value 
before or upon the termination of the lease; 

(c) the term of the lease, including any renewal or extension 
provided for in the lease or in another agreement entered into 
as part of the arrangement relating to the lease, is greater than 
or equal to at least 75 per cent of the anticipated economic life 
of the leased property; or 

(d) the net present value when the lease begins of the lease 
payments that are required by the lease agreement at that time, 
including any guarantee of the residual value of the leased 
property and any penalty payable for a failure to renew the 
lease or to extend its term, is greater than or equal to 90 per 
cent of the value of the leased property when the lease begins. 
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Electricity Act, section 94; 0. Reg. 124199, section 3(14), Tab 1 1. 

19. The Criteria incorporate the tests for distinguishing true leases fiom capital leases found 

in the CICA Handbook and the common law. 

20. Part "a" of the CICA Handbook corresponds with Criteria (a) and (b), as these provisions 

identify an automatic transfer of title or a low purchase option as indicative of a sale. 

21. Part "b" of the CICA Handbook corresponds with Criterion (c). Both provisions provide 

that a lease term greater than or equal to at least 75 per cent of the anticipated economic 

life of the leased property is indicative of a sale. 

22. Part "c" of the CICA Handbook corresponds with Criterion (d), in that both provisions 

provide that a net present value of the lease payments that is greater than or equal to 90 

per cent of the value of the leased property is indicative of a sale. 

23. Furthermore, the common law test described above is also reflected in the Criteria. 

Specifically, the common law test corresponds with Criteria (a) and (b). 

24. The inclusion of both the CICA Handbook and common law tests in the Criteria is not a 

coincidence. Clearly, the purpose of the Criteria is the same as the purpose of the CICA 

Handbook test and the common law test - to distinguish a true lease fiom a sale. 

Therefore, if a lease satisfies the Criteria, there can be no question that it is a true lease 

and not in substance a sale. 

(ii) The Lease Satisfies the Criteria 

25. On July 24,2001, the Ontario Ministry of Finance issued the Advance Tax Ruling. 

26. The Ministry of Finance reviewed the terms and underlying economics of the Lease and 

determined that the Lease: 

(a) satisfied Criteria (a) and (b), since CNPI did not have a right to acquire the leased 
property during or at the end of the Lease term for less than its fair market value. 
In particular, the Ministry of Finance accepted that the $6,900,000 option price 
was not less than the leased property's fair market value at the end of the lease 
term and represented a substantial premium over its estimated book value; 
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(b) satisfied Criterion (c), since the 10 year lease term was less than 75 per cent of the 
estimated economic life of the property; and 

(c) satisfied Criterion (d), since the net present value of the Lease payments at the 
commencement of the Lease was less than 90 per cent of the fair market value of 
the property. 

Advance Tax Ruling, Tab 8. 

27. As a result, the Ministry of Finance ruled as follows: 

Pursuant to subsection 3(14) of Ontario Regulation 124199 of the EA, 
the Lease is a transfer of a leasehold interest in property described in 
subsection 94(1) of the EA, to which subsection 94(1) of the 
Electricity Act does not apply. 

Advance Tax Ruling, Tab 8. 

28. Because the Lease satisfies the Criteria, and the Criteria serve as the test for 

distinguishing a true lease from a sale, there can be no doubt that the Lease is a true lease 

and not in substance a sale. 

The Affidavit of Jay Shepherd 

29. The Affidavit of Jay Shepherd suggests that the Lease could be a tax planning technique 

to disguise a sale. 

30. For the reasons set out above, disguising a sale as a lease is an ineffective method for 

avoiding transfer tax. The Criteria prevent the avoidance of transfer tax by ensuring that a 

lease is truly a lease and not a sale. Had the Lease been a sale in disguise, it would have 

attracted transfer tax. The Lease was not subject to transfer tax. 

Conclusion 

3 1. The purpose of the SEC's information requests regarding the Lease is to determine 

whether the Lease is in substance a sale. Because the economic substance of the Lease 

has already been determined by the Advance Tax Ruling, the SEC's information requests 

are unnecessary and should therefore be denied. 
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ISSUE ESTOPPEL 

32. Even if SEC is granted access to the information requested, CNPI submits that it cannot 

use that information to challenge the inclusion of the Lease payments in CNPI's 

operating costs for the purpose of setting revenue requirement, as that issue has already 

been determined by the Board on a final basis. 

33. Issue estoppel precludes the re-litigation of an issue that has already been decided in 

another proceeding. Issue estoppel operates not only in respect to issues, but also to 

material facts embraced in prior proceedings. 

Danyluk v. Ainsworth Technologies Inc., [2001] 2 S.C.R. 460 at para. 
20 ["'Danyluk"], Tab 12. 

34. Issue estoppel applies to judicial decisions made by administrative tribunals. The 

decisions of the Board fall into this category. 

Rasanen v. Rosemount Instruments Limited, [I9941 17 O.R. (3d) 267 
(Ont. C.A.) at para. 37 ["Rasanen"], Tab 13. 

O'Brien v. Canada (Attorney General), [I9931 F.C.J. No. 333, Tab 
15. 

Danyluk at para. 21, Tab 12. 

35.  Before issue estoppel will be applied in a given case, the following three-part test must be 

satisfied: 

(1) that the same question has been decided; (2) that the judicial 
decision which is said to create the estoppel was final; and, (3) that 
the parties to the judicial decision or their privies were the same 
persons as the parties to the proceedings in which the estoppel is 
raised or their privies.. . 

Angle v. MNR, [I9751 2 S.C.R. 248 at 254 ["Angle"], Tab 15. 

36. As described in the following paragraphs, the three-part test is satisfied in CNPIYs case. 
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(i) The Same Issue was Decided 

37. At issue before the Board in the 2006 EDR Application was whether the Lease payments 

should be included in the 2006 revenue requirement. 

38. In the Manager's Summary of the 2006 EDR Application, CNPI wrote: 

... CNPI Port Colborne proposes the following treatment of this 
transaction.. . the operating lease payments are included in the 2006 
revenue requirement. . . 

Manager's Summary of the 2006 EDR Application, Tab 6. 

39. The rates ordered by the Board in the 2006 EDR Application included the Lease 

payments. Furthermore, the Board wrote in the Decision that it considered the entire 

record in the proceeding: 

While the Board has considered the entire record in this proceeding, it 
has made reference in this Decision only to such evidence and 
argument as is necessary to provide context to its findings. 

Decision and Order dated April 28, 2006, RP-2005-0020, page 3, Tab 
7. 

40. As such, the issue that SEC is raising in this proceeding, whether the Lease payments 

should be included in revenue requirement as an operating cost, has already been 

determined by the Board. 

(ii) The Decision was Final 

41. The Board's Decision in the 2006 EDR Application was final. SEC did not appeal the 

Board's Decision, although it had the right to do so. 

(iii) The Parties are the Same 

42. SEC was a registered intervenor in the 2006 EDR Application. Therefore, the parties are 

the same. 

43. SEC had the opportunity to challenge the Lease's inclusion as an operating expense in the 

2006 EDR Application. As an intervenor, SEC had the opportunity to test the evidence 

presented and to file written argument. 
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Decision and Order dated April 28,2006, RP-2005-0020, Tab 7. 

Rasanen at para. 47, Tab 13. 

44. Because the three-part test for issue estoppel is satisfied in this case, CNPI submits that 

any attempt by SEC to challenge the inclusion of the Lease payments as an operating 

expense in revenue requirement is estopped. Since the information requested regarding 

the Lease will ultimately be used by SEC to make such a challenge, the Board should 

deny the SEC's information requests. 

45. SEC has submitted that even if the Board finds that the three-part test is met, it has a 

broad discretion to refuse to apply issue estoppel in the interests of justice, in accordance 

with the Danyluk case. 

46. Danyluk stands for the principle that a decision-maker should exercise its discretion to 

refrain from applying the doctrine of issue estoppel where its application would result in 

an injustice. 

Danyluk at para. 63, Tab 12. 

47. In that case, Danyluk claimed $300,000 in unpaid wages and commissions from her 

former employer; first by way of a complaint under the Employment Standards Act, 

R.S.O. 1990, c. E. 14 ("ESA"), and subsequently in the context of a wrongful dismissal 

action. In the ESA proceeding, Danyluk did not have an opportunity to see, test, or 

respond to the evidence tendered by her former employer in response to her complaint, 

and her ESA claim was rejected. As a result of the ESA decision, Danyluk was estopped 

fiom claiming the unpaid wages in her wrongful dismissal action, notwithstanding her 

inability to participate in the ESA proceeding. The Supreme Court of Canada overturned 

the lower court's decision. Because Danyluk was not treated fairly in the ESA 

proceeding, the application of issue estoppel based on that proceeding would not further 

the interests of justice. 

Danyluk at paras. 6-7, Tab 12. 

48. CNPI submits that no injustice will result fiom the application of issue estoppel to SEC's 

motion. Indeed, CNPI submits that an injustice would result if issue estoppel were not 
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applied in this case. To deny a cost that was previously approved would cast uncertainty 

and preclude utilities such as CNPI from relying on Board decisions when creating 

business plans and making operational decisions. 

49. Issue estoppel must be applied in this case to bind all parties to the Board's Decision. As 

found in Rasanen, "the policy objectives underlying issue estoppel, such as avoiding 

duplicative litigation, inconsistent results, undue costs, and inconclusive proceedings are 

enhanced in appropriate circumstances by acknowledging as binding the integrity of 

tribunal decisions." The Board must affirm the binding nature of its decisions by refusing 

to revisit them in subsequent proceedings. 

Rasanen at para. 37, Tab 13. 

50. If this issue is permitted to be re-litigated, utilities will have no comfort that they can rely 

on previously-approved revenue requirements when making rate applications to the 

Board. In this case, there has been no change to the relevant operating expense at issue, 

and the Decision has not been appealed. To reopen the issue now would result in not only 

uncertainty for utilities, but also for customers. Administrative tribunals such as the 

Board "should strive for continuity, consistency and a degree of predictability. Justice 

demands that equality of treatment and impartiality prevail when the merits of a case are 

considered". 

Robert W. Macaulay & James L. H. Sprague, Practice and Procedure 
Before Administrative Tribunals, looseleaf (Toronto: Thomson 
Canada Limited, 2005-3) vol. 6 at 6-6, Tab 16. 

51. CNPI requires business certainty on which costs it can recover through rates and which it 

cannot. It would be unfair for the Board, having allowed recovery of the costs of the 

Lease, to now deny or investigate a possible denial of that recovery. To do so would be 

inconsistent with the prior Decision, which dealt squarely with the matter in issue on this 

motion. Such inconsistency would work an injustice on utilities such as CNPI: 

Inconsistency creates its own form of injustice, because it 
theoretically obviates the need to treat like cases alike. Furthermore, 
it means that a party may tailor its activities according to a give [sic] 
line of agency decisions, only to one day have the same agency 
'repent and recant', thereby throwing its affairs into disarray. 
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Robert W. Macaulay & James L. H. Sprague, Practice and Procedure 
Before Administrative Tribunals, looseleaf (Toronto: Thomson 
Canada Limited, 2005-3) vol. 6 at 6-10, Tab 16. 

52. This is a proper case for the application of issue estoppel. The legal test for issue estoppel 

is met. Further, if SEC is permitted to re-open the Lease issue by way of these 

proceedings, there will be an injustice to CNPI and other utilities which rely on 

consistency and predictability from the Board in the context of rate-making applications. 

53. Therefore, SEC should not be permitted to reopen the issue of whether the Lease is 

properly included in CNPI's operating expenses, which is exactly what SEC is attempting 

to do by way of its information requests regarding the Lease. 
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Ontario Energy 
Board 

Commission de ~ ' ~ n e r ~ i e  
de I'Ontario 

Ontario 

IN THE MATTER OF the Ontario Energy Board 
Act, 1998, S.O. 1998, c.15 (Sched. B); 

AND IN THE MATTER OF an application by Port 
Colborne Hydro Inc., pursuant to subsection 86(1) 
of the Ontario Energy Board Act, 1998, for leave 
to lease to Canadian Niagara Power Inc. the 
electricity distribution assets located within the 
municipal boundaries of the City of Port Colborne; 

AND IN THE MATTER OF a notice of proposal by 
Canadian Niagara Power Inc. pursuant to section 
81 of the Ontario Energy Board Act, 1998. 

BEFORE: Sheila K. Halladay 
Presiding Member 

George A. Dominy 
Member and Vice Chair 

Fred Peters 
Member 

DECISION AND ORDER 

On August 20, 2001, the Corporation of the City of Port Colborne (the "City"), 

Port Colborne Hydro Inc. ("Port Colborne Hydro"), Canadian Niagara Power Inc. 



("CNPI") and Canadian Niagara Power Company Limited. ("CNP") (Port 

Colborne, Port Colborne Hydro, CNPI and CNP are collectively the "Applicants") 

filed an application (the "Application") with the Ontario Energy Board (the 

"Board"). 

In the Application, Port Colborne was seeking an order of the Board granting 

leave, pursuant to subsection 86(1) of the Ontario Energy Board Act, 1998 (the 

"Act"), for Port Colborne Hydro to lease to CNPI, for ten years, all of the 

electricity distribution assets owned by Port Colborne Hydro and located within 

the City of Port Colborne ("Port Colborne"), under the terms and conditions of the 

Master Implementation Agreement and Lease Agreement (collectively the 

"Lease") between the Applicants, both dated July 19, 2001. 

In the Application, CNPI requested orders of the Board: 

1. amending the Distribution Licence ED-1 999-01 60 of CNPI, effective on the date 

of the approval of the Lease, to include the current service area of Port Colborne 

Hydro in CNPI's licensed service area; and 

2. approving the acquisition by CNPI, as an affiliate of a licensed generator (CNP), 

of a leasehold interest in a distribution system in Ontario, pursuant to section 81 

of the Act. 

Notice of Application was published on October 10,200 1. There were no interventions. 

The Board issued a Notice of Review pursuant to section 8 1 of the Act on October 18, 

2001. The Board issued a Notice of Written Hearing on November 30,2001, indicating 

that a Written Hearing would commence on January 8,2002 or such later date as the 

Board determined. 

On November 27,2001, Board staff requested additional information from the Applicants 

to clarify certain evidence and to complete the record. The Applicants filed the requested 

information on December 1 1,200 1. 
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Copies of the Application, including the evidence filed in this proceeding, are available 

for review at the Board's offices. While the Board has considered all of the evidence 

filed in this proceeding, the Board has only referenced the evidence to the extent 

necessary to provide background to this Decision and Order. 

In the Application, the Applicants have proposed that CNPI would assume the current 

Board-approved rates of Port Colborne Hydro applicable in Port Colborne. The Board 

notes that any change to the rates will require the approval of the Board. 

The Applicants also stated that CNPI would assume operational control of and would 

receive all revenues relating to electricity distribution in Port Colborne. CNPI would pay 

to Port Colborne Hydro $127,350 per month for the term of the Lease, subject to certain 

adjustments as detailed in Clause 3.3 of the Lease Agreement. 

The Applicants noted that, at the expiration of the Lease, CNPI has an option to purchase 

the then existing electricity distribution assets from Port Colborne Hydro for $6,900,000. 

If CNPI does not exercise its option, Port Colborne Hydro would acquire from CNPI all 

of the capital assets added to the electricity distribution system in Port Colborne over the 

term of the Lease. The Board notes that either alternative would require the regulatory 

approvals necessary at the time of transfer, including the leave of the Board. 

The Board notes that, since the ultimate ownership of the electricity distribution 

assets in Port Colborne is not certain at this time, during the term of the Lease 

the Board will require that the electricity distribution system for Port Colborne be 

operated separately from the other electricity distribution systems owned or 

operated by CNPI. 

The Board determines that, based on the evidence, the impact of the proposal 

would not adversely a f fe~ t  the development and maintenance of a ~ompetitive 
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electricity market. 

The Board finds that, based on the evidence, approval of the lease of the 

electricity distribution assets of Port Colborne Hydro to CNPl is in the public 

interest. 

THE BOARD ORDERS THAT: 

1. Port Colborne Hydro Inc. is granted leave to lease to Canadian Niagara Power Inc. 

the electricity distribution assets which are located within the municipal 

boundaries of the City of Port Colborne on the terms and conditions of the Master 

Implementation Agreement and the Lease Agreement between Port Colborne 

Hydro Inc. and Canadian Niagara Power Inc. (the "Lease Agreement"). For 

greater certainty, this order does not include approval of the final disposition of 

the electricity distribution assets under Section 16 of the Lease Agreement. 

2. The Distribution Licence ED-1999-0069 of Port Colborne Hydro Inc. is amended 

in the manner set out in Appendix "A" to this Decision and Order. 

3. The Distribution Licence ED- 1999-0 160 of Canadian Niagara Power Inc. is 

amended in the manner set out in Appendix "B" to this Decision and Order. 

4. The acquisition by Canadian Niagara Power Inc. of an interest in an electricity 

distribution system in Ontario is approved pursuant to subsection 82(3) of the 

Ontario Energy Board Act, 1998. 

5 .  Canadian Niagara Power Inc. shall forthwith advise the Ontario Energy Board 

confirming the date that the Lease Agreement comes into effect. 

6. Canadian Niagara Power Inc. shall forthwith advise the Ontario Energy Board of 
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the adjusted monthly lease payment calculated in accordance with the terms of the 

Lease Agreement. 

7. Canadian Niagara Power Inc. shall charge rates in the service area within the 

municipal boundaries of the City of Port Colborne in accordance with the rate 

schedules attached as Appendix "C" to this Decision and Order effective upon the 

date that the Lease Agreement comes into effect. 

8. The costs of and incidental to this proceeding are fixed at $600.00 and shall be 

paid by Port Colborne Hydro Inc. immediately upon receipt of the Ontario Energy 

Board's invoice. 

DATED at Toronto, April 12,2002. 

ONTARIO ENERGY BOARD 

Peter H. O'Dell 
Assistant Board Secretary 



APPENDIX 'A' TO 

BOARD DECISION AND ORDER NO. RP-2001-0041 

April 12,2002 

Peter H. O'Dell 
Assistant Board Secretary 



Section 1 (Definitions) is amended by adding the following definition: 

"Lease" means the Master Implementation Agreement and the Lease 

Agreement, both dated as of July 19, 2001, between Port Colborne Hydro Inc. as 

Lessor, and the Corporation of the City of Port Colborne as Shareholder of the 

Lessor, and Canadian Niagara Power Inc. as Lessee, and Canadian Niagara 

Power Company Limited as the Lessee Guarantor. 

Section 10 (Provision of Information to the Board) is amended by adding the following 

clauses: 

10.3 Port Colborne Hydro Inc. shall forthwith provide the Board with a copy of 

any written notice issued under Section 12 of the Lease and any 

Termination Notice given under Section 13 of the Lease. 

10.4 Port Colborne Hydro Inc. shall promptly notify the Board of a termination 

of the Lease for any reason. 

Section 21 (Disposal of Assets) is amended by adding the following paragraphs: 

Port Colborne Hydro Inc. shall not assign its interest in the Lease without 

obtaining the prior approval of the Board, except for a mortgage or charge to 

secure any loan or indebtedness or to secure any bond, debenture or other 

evidence of indebtedness. 

Port Colborne Hydro Inc. shall not make any material change to the terms and 

conditions of the Lease without obtaining the prior approval of the Board. 



APPENDIX '8' TO 

BOARD DECISION AND ORDER NO. RP-2001-0041 

April 12, 2002 

Peter H. O'Dell 
Assistant Board Secretary 



Section 1 (Definitions) is amended by adding the following definition: 

"Lease" means the Master Implementation Agreement and the Lease 

Agreement, both dated as of July 19, 2001, between Port Colborne Hydro Inc. as 

Lessor, and the Corporation of the City of Port Colborne as Shareholder of the 

Lessor, and Canadian Niagara Power Inc. as Lessee, and Canadian Niagara 

Power Company Limited as the Lessee Guarantor. 

The first sentence of Section 3 (Authorization) is deleted and replaced with the 

following: 

Canadian Niagara Power Inc. is authorized, subject to the conditions set out in 

this licence, to own and operate distribution systems in the service areas 

described in Schedule 1 of the licence. Canadian Niagara Power Inc. shall 

operate the distribution system located within the municipal boundaries of the 

City of Port Colborne in accordance with the Lease, subject to any other licence 

conditions. M e r e  there is a conflict between the Lease and a licence condition, 

the licence condition shall prevail. 

Section 10 (Provision of Information to the Board) is amended by adding the following 

clause: 

10.3 Canadian Niagara Power Inc. shall promptly notify the Board of a 

termination of the Lease for any reason. 

Section 21 (Disposal of Assets) is amended by adding the following paragraphs: 

Canadian Niagara Power Inc. shall not assign its interest in the Lease without 

obtaining the prior approval of the Board, except for a mortgage or charge to 

secure any loan or indebtedness or to secure any bond, debenture or other 

evidence of indebtedness. 



Canadian Niagara Power Inc. shall not make any material change to the terms 

and conditions of the Lease without obtaining the prior approval of the Board. 

Section 18 (Separation of Business Activities) is amended by adding the following 

clause: 

18.6 The Licensee shall maintain separate accounting and financial records, 

including records of capital investments, and shall file separate rates 

applications with respect to the electricity distribution business operated 

within the municipal boundaries of the City of Port Colborne. 

The first sentence of the fourth paragraph of Schedule 1 (Definition of Distribution 

Service Area) is deleted and replaced with the following sentence. 

The distribution service areas are: 

(a) within the municipal boundaries of the Town of Fort Erie; and 

(b) within the municipal boundaries of the City of Port Colborne. 



APPENDIX 'C' TO 

BOARD DECISION AND ORDER NO. RP-200 1-004 1 

April 12,2002 

Peter H. O'Dell 
Assistant Board Secretary 



Canadian Niagara Power Inc. within the City of Port Colborne RP-2001-0041 
Schedule of Rates and Charges EB-2001-0492 

Effective March 1, 2002 

Time Periods for Time of Use (Eastern Standard Time) 
Winter: All Hours, October 1 through March 31 
Summer: All Hours, April 1 through September 30 
Peak: 0700 to 2300 hours (local time) Monday to Friday inclusive, except for public holidays 

including New Year's Day, Good Friday, Victoria Day, Canada Day, Civic Holiday (Toronto) 
Labour Day, Thanksgiving Day, Christmas Day and Boxing Day. 

Off Peak: All Other Hours. 

Cost of Power rates valid only until subsection 26(1) of the Electricity Act, 1998 comes into effect. 

RESIDENTIAL 

Monthly Service Charge 
Distribution Volumetric Rate 
Cost of Power Rate 

GENERAL SERVICE C 50 KW 

Monthly Service Charge 
Distribution Volumetric Rate 
Cost of Power Rate 

GENERAL SERVICE > 50 KW (Non Time of Use) 

Monthly Service Charge 
Distribution Volumetric Rate 
Cost of Power Demand Rate 
Cost of Power Energy Rate 

GENERAL SERVICE > 50 KW (Time of Use) 

Monthly Service Charge 
Distribution Volumetric Rate 

Cost of Power - Winter Peak 
Cost of Power - Summer Peak 

Cost of Power - Winter Peak 
Cost of Power - Winter Off Peak 
Cost of Power - Summer Peak 
Cost of Power - Summer Off Pei 

(per month) 
(per kwh) 
(per kwh) 

(per month) 
(per kwh) 
(per kwh) 

(per month) 
(per kW) 
(per kW) 
(per kwh) 

(per month) 

(per kW) 

(per kwh) 

(per k'Jvh) 
(per kwh) 

(per kwh) 



Canadian Niagara Power Inc. within the City of Port Coiborne RP-2001-0041 
Schedule of Rates and Charges EB-2001-0492 

Effective March 1, 2002 

STANDBY SERVICE 

Monthly Standby Charge 
Distribution Volumetric Rate 

Cost of Power - W~nter Peak 
Cost of Power - Summer Peak 

Cost of Power - Winter Peak 
Cost of Power - Winter Off Peak 
Cost of Power - Summer Peak 
Cost of Power - Summer Off Pei 

SENTINEL LIGHTS (Non Time of Use) 

(per kwh) 
(per kwh) 
(per kwh) 
(per kwh) 

Monthly Service Charge (per connection) 
Distribution Volumetric Rate (per kW) 
Cost of Power Demand Rate (per kW) 

STREET LIGHTING (Non Time of Use) 

Monthly Service Charge (per connection) 
Distribution Volumetric Rate (per kW) 
Cost of Power Demand Rate (per kW) 

UN-METERED SCATTERED LOADS 
Un-metered scattered loads include traffic lights, telephone booths, cable amplifiers and radio 
antennae. Energy usage is based on connected load estimates. Charges per account are 
as follows: 

Monthly Service Charge (per month) $25.08 
Distribution Volumetric Rate (per kwh) $0.0055 
Cost of Power Rate (per kwh) $0.0747 

SPECIFIC SERVICE CHARGES 

Transformer 
Losses: adjustment shall be made in accordance with 
Section IV, clause 7 of the Standard Application of Rates until replaced 
by the Transformer Loss provisions in the Rate Handbook. 

Allowance for Ownership: (per kW of billing demand) 
service at less than I 1  5 kv (per kW) 



Canadian Niagara Power Inc. within the City of Port Colborne RP-2001-0041 
Schedule of Rates and Charges EB-2001-0492 

Effective March 1, 2002 

SPECIFIC SERVICE CHARGES (continued) 
Customer Administration 

Occupancy ChargeIAccount set up Charge 
Arrears Certificate 
Temporary Boat Hook-up Charge (per kilowatt of service capacity) 

Supply and Installation of Time of Use Meter Actual Cost of meter and installation 

Non-Payment of Account 
Late Payment Charge (per month) 

(per annum) 
Returned Cheque Charge -Actual Bank Charges plus 
Collection Charge 
Reconnection - during regular hours 



Tab 5 





Tab 6 



Filed: September 6, 2005 
Exhibit C 

Tab 3 
Chapter 1 

Page 1 of 3 

Introduction 

This document is the Summary of Application which forms part of the application by 

CNPl for 2006 Electricity Distribution Rates. CNPl is a licensed distributor with three 

distribution service areas as more particularly described in Schedule 2-1. This rate 

application is in respect of the Port Colborne service area. Separate rate applications for 

the Fort Erie and Gananoque service areas are being filed simultaneously with this rate 

application. In addition, CNPl has filed an application for final recovery of regulatory 

assets. In this regard, a comprehensive review has been requested. 

On April 15, 2002 CNPl commenced an operating lease agreement with Port Colborne 

Hydro Inc. ("PCHI") and the City of Port Colborne to lease the electricity distribution 

business of PCHI. The OEB issued its Decision and Order (RP-2001-0041) on April 12, 

2001 approving the transaction. The term of the lease is ten years. CNPl maintains and 

operates the leased assets, and pays for all operating and capital expenditures during 

the term of the lease. CNPl also receives revenues associated with operating the 

leased assets. The lease is considered an operating lease according to Canadian 

general accepted accounting principles. Accordingly, the lease payments are expensed 

by CNPl and the capital assets at the commencement of the lease remain on the books 

of PCHI. 

Given the uncommon nature of this transaction and the size of the operating lease 

payments (i.e., minimum annual lease payments amount to $1.5 million), the principle for 

rate making purposes is to ensure that rates are based on the total costs of service 

among the customers of Port Colborne.' Therefore, the 2006 EDR rate application for 

CNPl Port Colborne proposes the following treatment of this transaction: 

the capital assets leased, net of depreciation since the lease date, belonging to 
Port Colborne Hydro Inc. are excluded from the rate base of CNPl Port Colborne; 

1 Bonbright, in his study on public utility rates, lists the recovery of cost of service as a primary 
criterion of a sound rate structure. James C. Bonbright, Principles of Public Utility Rates 
(Arlington, Virginia: Public Utilities Reports, Inc., Second Edition 1988), 385. 
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the depreciation expense associated with the capital assets leased is excluded 
from the revenue requirement; 

the operating lease payments are included in the 2006 revenue requirement; and 

the capital expenditures since the lease commencement date are also included 
in the rate base. 

Since commencement of the lease, CNPl has made a significant capital investment in its 

distribution system. This has benefited ratepayers through increased reliability and 

efficiencies. Whiled facing the uncertainties of a deregulated market, CNPl has 

demonstrated its long term commitment to ratepayers and the industry through its 

continued investment and participation in the electricity industry consolidation process. 

CNPl is filing this rate application to update its revenue requirement, rate base and 

electricity distribution rates. CNPl is also applying for a reduction in retail transmission 

rates using a methodology in accordance with the guidelines provided by the OEB.' 

An essential component of this application is the allocation methodology that was 

reviewed and updated for the allocation of shared costs within business units of CNPl 

and FortisOntario. As a result of the acquisitions of electricity distribution companies 

since 2002, CNPl and FortisOntario have undergone significant growth. The number of 

business units within the organization has increased and it was considered necessary to 

undertake a review of the cost allocation methodology. In 2005, FortisOntario and CNPl 

undertook this review and, with the assistance of Barker, Dunn & Rossi, developed a 

revised cost allocation methodology. The results of the review as well as the revised 

cost allocation methodology are outlined in a report attached as Appendix 1 to this 

Summary of Application. This revised allocation methodology has been used in the 2006 

EDR Model. 

CNPl is filing this rate application utilizing Option 2 of the 2006 Electricity Rate 

Handbook. The application is based on a 2004 historical test year with Tier 1 

2 Letter from the OEB to All Electricity Distribution Utilities dated July 2, 2005 Re: Retail 
Transmission Service Rate Adjustments 
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adjustments. 2004 costs reflect the synergies that have been achieved through 

efficiencies in the consolidation of distribution acquisitions. 

CNPl acknowledges that Option 2 of the historic test year EDR model does not explicitly 

permit the additional adjustments from the revised allocation methodology undertaken by 

CNPl in 2005. The OEB has stated that "an applicant wishing to make additional 

adjustments would be required to file on a full 2006 forward test year."3 CNPl had 

originally submitted an application with full supporting documentation for the forward test 

year however, upon further consideration of the matter that application was withdrawn 

on October 12, 2005 in favour of this historical test year application. In order to 

accurately portray the test year, it was necessary to reallocate the historical data using 

the revised cost allocation methodology described in this Summary of Application. The 

2003 and 2004 allocated costs that appear in this 2006 EDR Application differ from the 

RRR submissions. Where applicable, these differences have been noted in the 

application. 

CNPl's strategic objective is to continue to grow its distribution business through 

acquisitions. This has been demonstrated by CNPl's acquisition of the Port Colborne 

and Gananoque service territories since 2002. FortisOntario has also acquired Cornwall 

Electric. Further savings may be achieved and passed onto ratepayers through the 

continued acquisition and consolidation process. 

RP-2004-0188 2006 Electricity Distribution Rate Handbook - Report of the Board page 12. 

CANADIAN NIAGXRA POWER INC. - 2006 DISTRBU~ON RATE APPLICA m (PORT COLBORNE) 
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Ontario Energy 
Board 

Commission de llfnergie 
de IsOntario 

Ontario 

IN THE MATTER OF the Ontario Energy Board Act, 
1998, S.O. 1998, c.15 (Schedule B); 

AND IN THE MATTER OF an Application by Canadian 
Niagara Power Inc. Port Colborne for an order or orders 
approving or fixing just and reasonable distribution rates 
and other charges, effective May 1, 2006. 

BEFORE: Paul Vlahos 
Presiding Member 

Bob Betts 
Member 

DECISION AND ORDER 

Canadian Niagara Power Inc. Port Colborne ("Port Colbornen) is a licensed distributor 
providing electrical service to consumers within its defined service area. Port Colborne 
filed an application (the "Application*) with the Ontario Energy Board (the "Board") for an 
order or orders approving or fixing just and reasonable rates for the distribution of 
electricity and other matters, to be effective May 1, 2006. 

Port Colborne is one of over 90 electricity distributors in Ontario that are regulated by . 
the Board. To streamline the process for the approval of distribution rates and charges 
for these distributors, the Board developed and issued the 2006 Electricity Distribution 
Rate Handbook (the "Handbook") and complementary spreadsheet-based models. 
These materials were developed after extensive public consultation with distributors, 
customer groups, public and environmental interest groups, and other interested 

The Handbook contains requirements and guidelines for filing an application. 



Ontario Energy Board 

The models determine the amounts to be included for the payments in lieu of taxes 
("PILs") and calculate rates based on historical financial and other information entered 
by the distributor. 

Also included in this process was a methodology and model for the final recovery of 
regulatory assets flowing from the Board's decision dated December 9, 2004 on the 
Review and Recovery of Regulatory Assets - Phase 2 for Toronto Hydro, London 
Hydro, Enersource Hydro Mississauga and Hydro One Networks Inc. ("Hydro Onen). In 
Chapter 10 of the decision, the Board outlined a Phase 2 process for the remaining 
distributors. By letter of July 12, 2005, the Board provided guidance and a spreadsheet- 
based model to the distributors for the inclusion of this recovery as part of their 2006 
distribution rate applications. 

As a distributor that is embedded in Hydro One Network's low voltage system, the 
Applicant has included the recovery of certain Regulatory Assets that have been 
allocated by Hydro One Networks. The amount claimed by the Applicant was provided 
by Hydro One Networks as a reasonable approximation of the actual amount that Hydro 
One Networks will assess the Applicant. To the degree that the amount differs from the 
actual amount approved for Hydro One Networks in another proceeding (RP-2005- 
0020/EB-2005-0378), this difference will be reconciled at the end of the Regulatory 
Asset recovery period, as set out in the Phase II regulatory assets decision issued on 
December 9, 2004 (RP-2004-0064/RP-2004-0069/RP-2004-01001RP-2004-0117/RP- 

2004-01 18). 

In its preliminary review of the 2006 rate applications received from the distributors, the 
Board identified several issues that appeared to be common to many or all of the 
distributors. As a result, the Board held a hearing (EB-2005-0529) to consider these 
issues (the "Generic Issues Proceedingn) and released its decision (the "Generic 
Decision") on March 21, 2006. The rulings flowing from that Generic Decision apply to 
this Application, except to the extent noted in this Decision. The Board notes that 
pursuant to ss. 21 (6.1) of the Ontario Energy Board Act, 1998, and to the extent that it 
is pertinent to this Application, the evidentiary record of the Generic Issues Proceeding 
is part of the evidentiary record upon which the Board is basing this Decision. 

In December 2001, the Board authorized the establishment of deferral accounts by the 
distributors related to the payments that the distributors make to the Ministry of Finance 
in lieu of taxes. The Board is required, under its enabling legislation, to make an order 
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with respect to non-commodity deferral accounts once every twelve months. The Board 
has considered the information available with respect to these accounts and orders that 
the amounts recorded in the accounts will not be reflected in rates as part of the Rate 
Order that will result from this Decision. The Board will continue to monitor the 
accounts with a view to clearing them when appropriate. 

Public notice of the rate Application made by Port Colborne was given through 
newspaper publication in its service area. The evidence filed was made available to the 
public. ~nterested~arties intervened in the proceeding. The evidence in the Application 
was tested through written interrogatories from Board staff and intervenors, and 
intervenors and Port Colborne had the opportunity to file written argument. While the 
Board has considered the entire record in this proceeding, it has made reference in this 
Decision only to such evidence and argument as is necessary to provide context to its 
findings. 

Port Colborne has requested an amount of $4,642,119 as revenue to be recovered 
through distribution rates and charges. Included in this amount is a credit of $282,828 
for the recovery of regulatory assets. Except where noted in this Decision, the Board 
finds that Port Colborne has filed its Application in accordance with the Handbook and 
the guidelines for the recovery of regulatory assets. 

Notwithstanding Port Colborne's general compliance with the Handbook and associated 
models, in considering this Application the Board reviewed the following matters in 
detail: 

Low Voltage Rates; 
Corporate and Shared Costs Allocation Study; 
Comprehensive Regulatory Assets Decision (EB-2006-0011); and 

Consequences of the Generic Decision (EB-2005-0529). 

Low Voltage Rates 

Port Colborne included in its Application recovery of ongoing Low Voltage ("LV") 
charges that Hydro One Networks will be levying on Port Colborne for Low Voltage 
wheeling distribution services provided to Port Colborne 
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The Board notes that this estimate reflects Hydro One Networks' current approved LV 
rate of $0.56/kW. The Board further notes that Hydro One Networks applied for an LV 
rate of $0.63/kW in its 2006 rate application RP-2005-0020lEB-2005-0378, and the 
Board has approved this rate. 

The Board is of the view that the LV adjustment that Port Colborne has included in its 
Application is insufficient to recover its expected LV charges in 2006, as this amount 
does not reflect the updated Hydro One Networks rate. Although the Generic Decision 
provides that embedded distributors are to track differences between LV costs charged 
by the host distributor(s) and corresponding revenues recovered from ratepayers, the 
Board seeks to minimize systemic sources of variance. The Board is of the view that 
Port Colborne 's rates should reflect the LV rates authorized by the Board for the host 
distributor. Accordingly, the Board has revised the amount for LV charge recovery in 
Port Colborne 's revenue requirement. 

Corporate and Shared Costs Allocation Study 

Port Colborne has applied to adjust its cost of service to reflect the outcome of a study 
that allocates corporate and shared costs. These are costs associated with the services 
provided to Port Colborne that reside in other business units. 

Port Colborne is affiliated with FortisOntario and shares that corporate relationship with 
several other business units or corporate entities. FortisOntario owns and operates a 
transmission business unit, unregulated generation assets, and Canadian Niagara 
Power Inc. ("CNPI"). In turn, CNPl owns Port Colborne and three other Ontario local 
electricity distribution companies. Certain general plant and administrative and general 
functions are shared by these affiliated business units. In order to determine the 
revenue requirements for 2006 electricity distribution rates for Port Colborne, 
FortisOntario conducted a study to allocate the corporate and shared costs among its 
regulated and unregulated business units. 

Port Colborne has applied the results from the study in the EDR model. The Board has 
reviewed the results of the study and accepts the resulting cost consequences for the 
determination of 2006 rates. 

In its argument, the School Energy Coalition ("SEC") requested that the Board order an 
independent review of the levels and allocation of costs from FortisOntario and CNPl to 
its LDC operations. SEC was concerned about the levels of shared services and the 
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corporate relationships among the LDC's and their parent organizations. The Board 
notes that SEC itself did not find obvious problems with the study. 

In the report's documented scope, it is clear that the role of the consultant was to 
provide an independent review of the allocation study. The Board sees no reason to 
order a krrther independent review. 

There are several specific examples of these cost allocations resulting in a reduction of 
the revenue requirement by shifting some of the costs to affiliated entities. 

While the Board is generally satisfied with the results of the cost allocation study, and 
therefore accepts its use in determining 2006 revenue requirements, the study has not 
been sufficiently tested in this hearing for the Board to endorse its methodology beyond 
accepting the cost consequences for setting 2006 rates. 

Comprehensive Regulatory Assets Decision (EB-2006-0011) 

In November 2005, Port Colborne submitted an application for final recovery of its 
regulatory asset balances under the comprehensive review option. Pursuant to 
Procedural Order #2, RP-2005-0020lEB-2006-001 I, parties conducted a settlement 
conference on March 27 and 28, 2006. As stated in its decision in that proceeding, the 
Board accepted the settlement agreement and the cost of service consequences that 
flowed from the agreement. The Board now finds that the Applicant has appropriately 
adjusted its 2006 EDR application to reflect the regulatory assets settlement in 2006 
distribution rates. 

Consequences of the Generic Decision on this Application 

The Generic Decision contains findings relevant to funding for smart meters for 
electricity distributors. The Applicant did not file a specific smart meter investment plan 
or request approval of any associated amount in revenue requirement. Absent a specific 
plan or discrete revenue requirement, the Generic Decision provides that $0.30 per 
residential customer per month be reflected in the Applicant's revenue requirement. 
The Board finds that this increase in the revenue requirement amount will be allocated 
equally to all metered customers and recovered through their monthly service charge. 
This increment is reflected in the approved monthly service charges contained in the 
Tariff of Rates and Charges appended to this Decision. Pursuant to the Generic 
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Decision, a variance account will be established, the details of which will be 
communicated in due course. 

N t h  respect to standby rates, the Generic Decision provided that existing and proposed 
standby rates should be declared interim upon the effective date of the rates approved 
in this decision. Given that Port Colborne proposed to continue its legacy standby, 
those rates are declared interim at the proposed level as of the effective date of the 
Tariff of Rates and Charges accompanying this Decision. 

Resulting Revenue Requirement 

As a result of the Board's determinations on these issues, the Board has adjusted the 
revenue requirement to be recovered through distribution rates and charges to 
$4,673,735 including a credit amount of $282,828 for the recovery of Regulatory Assets. 

In its letter of December 20, 2004 to electricity distributors, the Board indicated that 
it would consider the disposition of the 2005 OEB dues recorded in Account 1508 in this 
proceeding. However, given that the final 2005 OEB dues are not available because of 
the difference in fiscal years for the Board and the distributors, and given that the model 
used to develop the Application does not incorporate this provision, the Board will 
review and dispose of the 2005 OEB dues at a later time. 

Cost Awards 

This Application is one of a number of applications before the Board dealing with 2006 
rates chargeable by distributors. Intervenors may be parties to multiple applications 
and, if eligible, their costs associated with a specific distributor may not be separable. 
Therefore, for these applications, the matter of intervenor cost awards will be addressed 
by the Board at a later date, upon the conclusion of the current rate applications. If an 
intervenor that is eligible to recover its costs is able to uniquely identify its costs 
associated with this Application, it must file its cost claim within 10 days from the receipt 
of this Decision. 
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THE BOARD ORDERS THAT: 

1. The Tariff of Rates and Charges set out in Appendix "A" of this Order is 
approved, effective May 1, 2006, for electricity consumed or estimated to have 
been consumed on and after May I, 2006. The application of the revised 
distribution rates shall be prorated to May 1, 2006. If Canadian Niagara Power 
Inc. Port Colborne's billing system is not capable of prorating changed loss 
factors jointly with distribution rates, the revised loss factors shall be 
implemented upon the first subsequent billing for each billing cycle. 

2. The Tariff of Rates and Charges set out in Appendix "A" of this Order supersedes 
all previous distribution rate schedules approved by the Ontario Energy Board for 
Canadian Niagara Power Inc. Port Colborne, and is final in all respects, except 
for the standby rates, which are approved as interim. 

3. Canadian Niagara Power Inc. Port Colborne shall notify its customers of the rate 
changes no later than with the first bill reflecting the new rates. 

DATED at Toronto, April 28, 2006. 

ONTARIO ENERGY BOARD 

Peter H. O'Dell 
Assistant Board Secretary 
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April 28, 2006 

ONTARIO ENERGY BOARD 



Tab 8 



I 

Ministry of Finance Ministere des Finances 

33 King Street West 33 rue King ouest 
Oshawa ON L l H  8H5 Oshawa ON L l H  8H5 

Corporations Tax Direction de I'imposition 
Branch des compagnies 

@ Ontario 
Oshawa (905) 433-5422 

Toronto (41 6 )  920-9048,  Ext 5422 
Ontario and Quebec 1-800-262-0784 

Refer tolRBf: Ann Townsend 
Tel.lTel: 905-433-6 148 
Fax: 905-433-6747 

July 24, 2001 

Mr. Patrick Monahan 
Davies Ward Phillips & Vineberg LLP 
44'h Floor 
1 First Canadian Place 
Toronto, ON M 5 X  1 B1 

Dear Mr. Monahan: 

Re: Canadian Niagara Power Company LirnitedlPort Colborne Hydro Inc. Lease 
Request for Advance Tax Ruling 
Electricity Act, 1998 

t 
This is in reply to your letter dated April 23, 2001, in which you requested an 

advance tax ruling under the Electricity Act, 1998  on behalf of  Canadian Niagara 

Power Company Limited, Canadian Niagara Power Inc., the Corporation of the City 

of Port Colborne and Port Colborne Hydro Inc. (collectively the "Parties"). We also 

acknowledge your fax of June 21, 2001, the revised and restated application of 

July 9, 2001 and our telephone conversations in connection Rerewith. 

We understand that, t o  the best of your knowledge and that of the Parties involved, 

none of the issues involved in this ruling request is in an earlier return; is being 

considered by the Corporations Tax Branch in connection w i th  a previously-filed tax 

return; is under objection; is before the courts; or is the subject of a previously- 

issued ruling. 
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Defined Terms 

In this letter, unless otherwise expressly stated: 

(a)  "CNP" means Canadian Niagara Power Company Limited: 

(b) "CNPi" means Canadian FJiagara Power Inc. 

(c) "City" means the Corporation of  the City of Port Colborne: 

(d) "Hydro" means Port Colborne Hydro Inc. 

(e) "Leased Business" means the electricity distribution business of Hydro and 

includes, but is not limited to, the Leased Assets; 

(f) "Leased Assets" has the meaning assigned in paragraph 11 below; 

(g) "Lease" means the lease agreement providing for the lease of  the Leased 

Assets; - 

(h) "EA" means the Electricity Act, 7998, S.O. 1998,  C. 15, Sch. A, as 

amended to  the date hereof; 

(i) "Effective Date" means the date the Lease becomes effective; 

( j) "ONIERS" means the Ontario Municipal Employees Retirement System; 
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(k) "Lease Events of Default" means events, which are t o  be specifically defined 

under the Lease, t o  which, Hydro can terminate the Lease; 

(I) "LOI" means Letter of Intent; 

(m) "RFP" means Request for Proposal. 

Our understanding of the facts and of the proposed transaction is as follows: 

Facts and Proposed Transaction 

1. On January 16, 2001, CNP and the City signed a LO1 in which it was 

proposed that CNPI lease and operate the fixed assets of  Hydro for a ten 

year period. 'The Parties are currently negotiating a definitive lease 

agreement setting out the terms upon which the assets are t o  be leased and 

operated by CNPI. 

2. The City is a municipality as defined under the Municipal A c t  (Ontario). 

Hydro was incorporated by  the City on  June 4, 1999, under the Ontario 

Business Corporations Act, pursuant t o  section 1 4 2  of the EA . Hydro 

serves approximately 9,000 customers wi th in the C i t e  Substantially all of 

the assets of the Port Colborne Hydro-Electric Ccmrn iss i~n  were Transferred 

t o  Hydro effective March 1, 2 0 0 0  pursuant t o  the terms of By-Law 

386711 2/00 enacted 'by the Ci ty on January 31, 2000. 

3. The City is the sole shareholder of Hydro. Therefore, pursuant t o  the terms 

of the EA, the transfer effected b y  Transfer By-Law 3876711 2 /00  was 

exempt from tax under subsection 94(1 )  of the EA. 

4. In July of 2000, the City issued a confidential RFP. On August 1, 2000, the 

City received various bids which included bids to  purchase the shares of 
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Hydro as well as various alternative transactions such as a lease of the 

assets of Hydro. 

5. The City undertook an extensive evaluation process with the assistance of 

Borden Ladner Gervais LLP.and Henley International Inc., financial advisor to 

the City. Their evaluation involved a consideration of a wide range of 

quantitative and qualitative issues, including price, reputation of bidder, 

treatment of Hydro employees, commitment to maintain a local presence and 

commitment to maintaining service levels to the residents of the City. The 

City selected CNP as a preferred bidder. 

6. CNP is a corporation incorporated and resident in Ontario that, through its 

wholly-owned subsidiary CNPI, currently distributes electricity to 14,000 

customers in Fort Erie and operates approximately 32 kilometres of 

transmission lines, six transformer stations and 900 kilometres of distribution 

lines. CNP has been generating electricity in Ontario since 1905, making it 

one of Ontario's oldest utilities. CNP is one of the few electricity companies 

in Ontario that is privately owned and, through its energy marketing division, 

is one of the few utilities engaged in wholesale energy transactions. 

7. CNPl was incorporated by CNP under the Ontario Business Corporations Act 

on March 3 1 ,  i 999. CNPI holds a distribution licence from the Ontario 

Energy Board. CNP is the sole shareholder of CIVPI. 

8. 'The parties to the Lease will be Hydro arid CNPI, along with CNP as 

shareholder of CNPl and guarantor of CNP18s obligations and the City as 

shareholder of Hydro and guarantor of certain of Hydro's obligations. 
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9. The lease term will be ten years from the Effective Date. The Lease will be 

effective upon, inter alia, receipt of all required regulatory approvals. An 

application for approval of the Lease will be made to the Ontario Energy 

Board in the near future. 

10. The monthly lease payment under the Lease will be $1 27,350.00 per month 

of the lease term subject to adjustment in accordance with paragraph 22 

below. Payment of these amounts will fully satisfy CNPl's obligations to 

pay rent under the Lease. 

11. The Leased Assets will include all of Hydro's assets used for the purpose of 

distributing electricity in the City, including: real property, easements, all of 

the improvements and facilities constructed or installed on the real property, 

machinery and equipment, inventory, buildings, poles and vehicles. The total 

12. Throughout the lease term, CNPl will operate the Leased Business and 

maintain and repair the Leased Assets. CNPl will also have the right, at its 

own expense, to make modifications or improvementsxo the electricity 

distribution system in the City. CNPl will acquire and hold title to all assets 

which it purchases or contributes (including assets purchased to replace 

Leased Assets) during the lease term. 

13. CNPl will offer to employ all persons employed by Hydro as at the closing on 

terms that are substantially similar, in the aggregate, to their existing terms 

and conditions of employment. CNPl will be responsible for all employee 

liabilities during the Lease term and, in general, the employees will participate 



tylr. Patrick Monahan 
Davies Ward Phillips & Vineberg LLP 
July 24, 2001 
Page 6 

.-\ in employee benefit plans established or maintained by  CNPl or its affiliates. 

The employees are currently members of ONIERS and it is contemplated that 

such participation wil l continue, w i th  CNPl making the required contributions 

to  OMERS. However, in the event that continued participation in  OMERS is 

not possible, the employees will participate in  a pension plan sponsored by 

CNPI. 

14. Based on the depreciation rates used by  Hydro, the remaining economic life 

of the Leased Assets is approximately 17 years. The depreciation rates used 

by  Hydro are those that were prescribed for all hydro-electric commissions in  
' 

Ontario by  Ontario Hydro in accordance w i th  the manual t it led Accounting 

for M u n i c i ~ a l  Electric Utilities in Ontario. These depreciation rates reflect the 

estimated service life of the property. The Lease term of 1 0  years is 

approximately 6 0  per cent of the anticipated economic l ife of the Leased 

Assets. 

15 .  During the lease term, Hydr,o can terminate the Lease only in  the event of 

certain Lease Events of Default (which are to  be specifically defined under 

the Lease). A Lease Event of Default wi l l  generally be found t o  exist only in 

circumstances where there has been an event or circumstance that gives rise 

t o  : (i) a material risk of sale, forfeiture or loss of all or-a substantial portion 

of the Leased Assets; or (ii) an interfzrence in  any material manner wi th  the 

distribution of electricity in  the City. Hydro may  also terminate the Lease if 

CNPl fails t o  pay the rent when due and such default continues unremedied 

for a period of  1 5  business days. In the event that Hydro wishes t o  

terminate the Lease prior t o  the expiry of the term, Hydro mus t  purchase 

from CNPl the assets that CNPl has purchased or contr ibuted w i t h  i ts own  

funds pursuant t o  paragraph 12 above. 
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''I 
16. Neither CNP nor CNPl has any right to terminate the Lease prior to the expiry 

of the lease term. 

17. None of the Parties has any option or right (either under the Lease or 

otherwise) to  extend the lease term beyond ten years from the Effective 

Date. 

18. At the end of the lease term, CNPl will have an option, at its discretion, to 

acquire the Leased Assets for their fair market value at that time, which the 

Parties agree t o  be $6.9 million. There is no penalty payable for failure t o  

exercise this option. The book value of the Leased Assets at  the end of the 

lease term is estimated t o  be - CNPl does not have either an 

automatic unconditional right or a conditional right t o  acquire the Leased 

Assets for less than their fair market value prior t o  or on the expiry of the 

lease term. 

19. Subject to paragraph 20 below, if CNPl elects not to  exercise its option to 

purchase the Leased Assets at the end of the term, the City sha1'1'~urchase 

from CNPl any assets that have been purchased by CNPl for the business 

during the lease term for their net book value minus $ 1  60,000. 

- 

20. If, at the expiry of the t e r n  of the Lease, and based upon a report from an 

independent engineer or environmental consultant, the Leased Assets or a 

substantial portion thereof have been destroyed, damaged beyond economic 

repair, or confiscated or seized by a governmental authority, then Hydro can 

require CNPl to  purchase the Leased Assets for a purchase price of $6.9 

million. 



hjr. Patrick Monahan 
Davies Ward Phillips & Vineberg LLP 
July 24, 2001 
Page 8 

CNPl will not lease or acquire Hydro's accounts receivable or, subject to 

paragraph 23 below, assume liability for Hydro's accounts payable or other 

accrued liabilities as at the Effective Date of the lease. These current assets 

and liabilities will remain with Hydro. However, since it is contemplated that 

CNPl wil l  operate the Leased Assets as a going concern throughout the term 

of the Lease, CNPl will assume responsibility for collecting accounts 

receivable and paying accounts payable and other accrued liabilities on 

Hydro's behalf. In the event that, pursuant to this arrangement, amounts 

received by CNPl on Hydro's behalf exceed the amounts i t  pays, the excess 

will be returned to Hydro; conversely, in the event that CNPl pays Hydro 

liabilities that exceed amounts actually collected by CNPl on Hydro's behalf, 

Hydro will reimburse CNPl for the shortfall. 

The Leased Assets includes inventory of Hydro as at the Effective Date. The 

inventory as at December 31, 2000, as reflected in the Hydro balance sheet 

of that date, had a net book value of approximately $550,000, and that 

amount has been utilized in the calculation of the lease payments due under 

the Lease. However, since inventory in the business fluctuates slightly from 

time to time, the rent must be adjusted to take account of the fact that the 

net book value of the inventory actually on hand at the Effective Date will 

vary slightly from $550,000. In particular, the lease payment will be 

adjusted downward in the event that the inventory at the Effective Date has 

a net book value that is less than $550,000, or upward in the event that the 

net book value of the inventory at the Effective Date exceeds $550,000. 

Further, if during the lease term CNPl makes use of prepaid expenses of the 

business as of the closing, the amount of the prepaid expenses so utilized 

will be added to the CNPl lease payment for the following month. 



Mr. Patrick Monahan 
Davies Ward Phillips & Vineberg LLP 
July 24, 2001 
Page 9 

'1 23. In addition to  paying cash, CNP will satisfy its obligation t o  pay rent by the 

assumption of the following Hydro liabilities as at the Effective Date: (i) 

liability for customer deposits that have been paid to Hydro; (ii) liability for 

post-retirement benefits (other than pension entitlements) for employees and 

former employees of the business; and (iii) liability for vested sick leave of 

employees earned as of the closing date. 

24. CNP will apply to the Ontario Energy Board t o  amend its licence to  include 

the Port Colborne area. 

25. The Parties have authorized Davies Ward Phillips & Vineberg LLP t o  make a 

request for an advance ruling on their behalf. 

Ruling Given 

9 

Provided that the above description of the facts and proposed transactions is 

accurate and constitutes a complete disclosure of all of the relevant facts and 

proposed transactions and that the proposed transactions are carried out in the 

manner described in your submission, the following ruling is given: 

Pursuant t o  subsection 3(14) of Ontario Regulation 124/99 of the EA, the 

Lease is a transfer of a leesehold interest in property described in subsection 

94(1) of the EA, t o  which subsection 94(1) of the Electricity Act  does not 

apply. 

Nothing in this ruling should be construed as confirming that the values of the 

assets submitted is correct. 

The ruling is based on the EA and the regulations to  the EA as they currently read. 



. ,Mr.  Patrick Monahan 
Davies Ward Phillips & Vineberg LLP 
July 24, 2001 
Page 10 

The ruling does not take into account any future amendments to  the EA or the 

regulations. 

The ruling is given subject to the limitations of, and with the qualifications set forth 

in, Corporations Tax Branch Information Bulletin 2-77R, "Advance Corporations Tax 

Rulings", dated September 14, 1981, as amended by Information Bulletin 2741, 

Ontario Budget 1988", dated July 1988 and are binding. The bulletin applies with 

the necessary modifications for purposes of the €A. 

We trust the above satisfies your request. If you require further information, please 

contact Ann Townsend at 905-433-61 48. 

Yours truly, 

Roger Filion 

Senior Manager, Tax Advisory 
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- minimum lease payments for the lessee as described 
above; and 

- any residual value or rental payments beyond the lease 
term guaranteed by a third party unrelated to either the 
lessee or lessor, provided that the guarantor is financially 
capable of discharging the obligations under the guaran- 
tee. 

(r) RRsidual value of the leased property is the estimated fair 
value of the leased property at  the end of the lease term. 

(s) Sale-leaseback transaction is the sale of property with the pur- 
chaser l F i n g  the property back to the seller. 

(t) Unguarpteed residual value is that portion of the residual 
value of'leased property that is not guaranteed or is guaranteed 
solely by a party related to the lessor. 

,.,/--.-- 

CLASSIFICATION 
This Section classifies leases as follows: 
(a) from the point of view of the lessee - capital and operating leases; 

and 
03) frOm the point of view of the lessor - sales-type, direct financing 

and operating leases. 

This Section adopts the view'that property has benefits and risks asso- .05 
ciated with its ownership. Benefits may be represented by the expecta- 
tion of profitable operation over the property's economic Life and of gain 
from appreciation in value or realization of a residual value. Risks 
include possibilities of losses from idle capacity or technological obsoles- 
cence and of variations in return due to changing economic conditions. 
This Section adopts the view that a lease that transfers substantially 
all of the benefits and risks of ownership to the lessee is in substance an 
acquisition of an asset and an incurrence of an obligation by the lessee 
and a sale or financing by the lessor. 

From the point of view of a lessee, a lease would normally transfer .06 
substantially all of the benefits and risks of ownership to the lessee 
when, at  the inception of the lease, one or more of the following condi- 
tions are present: 
(a) There is reasonable assurance that the lessee will obtain ownership 

of the leased property by the end of the lease term. Reasonable 
assurance that the lessee will obtain ownership of the leased prop- 
erty would be present when the terms of the lease would result in 
ownership being transferred to the lessee by the end of the lease 
term or when the lease provides for a bargain purchase option. 

(b) The lease term is of such a duration that the lessee will receive sub- 
stantially all of the economic benefits expected to be derived from 
the use of the leased property over its life span. Although the lease 
term may not be equal to the economic life of the leased property in 
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terms of years, the lessee would normally be expected to receive 
substantially all of the economic benefits to be derived from the 
leased property when the lease term is equal to a major portion 
(usually 75 percent or more) of the economic life of the leased prop- 
erty. This is due to the fact that new equipment, reflecting later 
technology and in prime condition, may be assumed to be more effi- 
cient than old equipment that has been subject to obsolescence and 
wear. 

(c) The lessor would be assured of recovering the investment in the 
leased property and of earning a return on the investment as a 
result of the lease agreement. This condition would exist if the 
present value,' at the beginning of the lease term, of the minimum 
lease payments, excluding any portion thereof relating to executory 
costs, is equal to substantially all (usually 90 percent or more) of 
the fair value of the leased property, at the inception of the lease. 

In view of the fact that land normally has an indefinite useful life, it is 
not possible for the lessee to receive substantially all the benefits and 
risks associated with its ownership, unless there is reasonable assur- 
ance that ownership will pass to the lessee by the end of the lease term. 

.07 From the point of view of a lessor, a lease would normally transfer 
substantially all of the benefits and risks of ownership t o  the lessee 
when, at  the inception of the lease, all the following conditions are 
present: 
(a) any one of the conditions in paragraph 306E~06;~ 
(b) the credit risk associated with the lease is normal when compared 

to the risk of collection of similar receivables; and 
(c) the amounts of any unreimbursable costs that are likely to be 

incurred by the lessor under the lease can be reasonably estimated. 
If such costs are not reasonably estimable, the lessor may retain 
substantial risks in connection with the leased property. This may 
occur, for example, when the lessor has a commitment to guarantee 
the performance of, or to effectively protect the lessee from obsoles- 
cence of, the leased property. 

.08 Other conditions have been advanced as evidence that substantially 
all the benefits and risks of ownership have been transferred to the 
lessee. The existence of any of the following conditions by themselves 
is not sufficient evidence that substantially all the benefits and risks 
of ownership have been transferred to the lessee: 
(a) Lessee pays cost incident to ownership. This condition is consid- 

ered inappropriate because in virtually all leasing agreements the 
lessee will either directly or indirectly pay such costs. 

The discount rate used by the lessee would be the lower of the lessee's rate for incre- 
mental borrowing and the interest rate implicit in the lease, if known. 
When assessing whether the condition set out in paragraph 3065.06(c) exists, the dis- 
count rate used by the lessor would be the interest rate implicit in the lease. 
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(b) Lessee has the option to purchase the asset for the lessor's unrecov- 
ered investment. This condition is considered inappropriate 
because there is no assurance that the lessee will exercise the 
option. 

(c) Leased property is special purpose to the lessee. This condition is 
considered insufficient because the concept of "special purpose" is 
relative and difficult to define. In addition, the fact that the leased 
property is special purpose does not, in itself, evidence a transfer of 
substantially all of the benefits and risks of asset ownership. 
Although it is expected that most lessors would lease special pur- 
pose property only under terms that transfer substantially all of 
those benefits and risks to the lessee, nothing in the nature of spe- 
cial purpose property necessarily entails such terms. 

F A lease that transfers substantially all of the benefits and risks of .09 
ownership related to the leased property from the lessor to the lessee 
should be accounted for as a capital lease bjr the lessee and as a 
sales-type or direct financing lease by the lessor. [JAN. 19791 

F A  lease where the benefits and risks of ownership related to the .10 
leased property are substantially retained by the lessor should be 
accounted for as an operating lease by the lessee and lessor. [JAN. 19791 

A renewal, an extension or a change in the provisions of an existing .ll 
lease would be considered as a new lease and classified in accordance 
with paragraphs 3065.09-.10 (for a renewal or extension of an existing 
sales-type lease, see paragraph 3065.50). 

When the classification of a lease, arising fi-om a renewal, an extension .12 
or a change in the provisions of an existing lease, results in a capital 
lease being replaced by an opera- lease, the asset and related obliga- 
tion would be removed from the accounts of the lessee. The net adjust- 
ment would be included in income of the period. When the classification 
of the new lease is the same as the original lease, the asset and obliga- 
tion related to the original lease would be adjusted to conform to the 
recalculated balances. 

When the classification of a lease, arising from a renewal, an extension .13 
or change in the provisions of an existing lease, results in a sales-type or 
direct financing lease being replaced by an operating lease, the remain- 
ing net investment would be removed &om the accounts of the lessor 
and the leased asset recorded as an asset at  the lower of its original 
cost, present fair value or present carrying amount. The net adjustment 
would be included in income of the period. 
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Electricity Act, 1998 

S.O. 1998, CHAPTER 15 
SCHEDULE A 

Municipal electricity property: transfer tax 
94. (1) A municipal corporation or municipal electricity utility shall not transfer to 

any person any interest in real or personal property that has been used in connection with 
generating, transmitting, distributing or retailing electricity unless, before the transfer 
takes effect, it pays to the Financial Corporation the amount determined by multiplying 
the fair market value of the interest by the prescribed percentage or furnishes security in 
that amount to the Financial Corporation that meets such requirements as may be 
prescribed and that is satisfactory to the Financial Corporation. 2000, c. 42, s. 36 (1). 

Forms of property 
(1.1) For the purposes of subsection (I), real or personal property that has been 

used in connection with generating, transmitting, distributing or retailing electricity 
includes cash, amounts receivable, investments, customer lists, licences, goodwill and 
other intangible property used in connection with those activities. 2000, c. 42, s. 36 (1). 

Same 
(2) For the purpose of subsection (I), an interest in real or personal property that 

has been used in connection with generating, transmitting, distributing or retailing 
electricity shall be deemed to include any interest in a corporation, partnership or other 
entity that derives its value in whole or in part fiom real or personal property that has 
been used in connection with generating, transmitting, distributing or retailing electricity. 
1998, c. 15, Sched. A, s. 94 (2). 

Deductions from amount payable 
(3) Subject to subsection (3, the amount payable under subsection (1) in a taxation 

year by a municipal electricity utility may be reduced by the following amounts: 

1. Any amount payable and paid by the municipal electricity utility under section 
93 in respect of the part of the taxation year up to and including the date of the 
transfer or in respect of a previous taxation year. 

2. Any amount payable and paid by the municipal electricity utility under Part 11, 
11.1 or I11 of the Corporations Tax Act or Part I11 of the Taxation Act, 2007 in 
respect of the part of the taxation year up to and including the date of the 
transfer or in respect of a previous taxation year. 

3. Any amount that the municipal electricity utility would be liable to pay as tax 
under Part I of the Income Tax Act (Canada) in respect of the taxation year if 
that tax were computed on the basis that the municipal electricity utility had no 
income during the taxation year other than the capital gain realized on the 
transfer of its interest in the property. 



4. Any amount that the municipal electricity utility would be liable to pay as tax 
under Part I of the Income Tax Act (Canada) in respect of the taxation year if 
that tax were computed on the basis that the municipal electricity utility had no 
income during the taxation year other than an amount included in income 
under paragraph 14 (1) (b) of the Income Tax Act (Canada) in respect of the 
transfer of its interest in the property. 1998, c. 15, Sched. A, s. 94 (3); 2000, 
c. 42, s. 36 (2); 2002, c. 22, s. 63 (1,2); 2004, c. 16, Sched. D, Table; 2004, 
c. 3 1, Sched. 11, s. 4 (1); 2007, c. 7, Sched. 12, s. 3 (5). 

Same 
(4) Subject to subsections (5) and (6. l), the amount payable under subsection (1) in 

a taxation year by a municipal corporation may be reduced by the following amounts: 

1. Any amount payable and paid by a municipal electricity utility under section 93 
in respect of the part of the taxation year up to and including the date of the 
transfer or in respect of a previous taxation year, but only if the municipal 
electricity utility is related to the municipal corporation immediately before the 
transfer. 

2. Any amount payable and paid by a municipal electricity utility under Part 11, 
11.1 or I11 of the Corporations Tax Act or Part I11 of the Taxation Act, 2007 in 
respect of the part of the taxation year up to and including the date of the 
transfer or in respect of a previous taxation year, but only if the municipal 
electricity utility is related to the municipal corporation immediately before the 
transfer. 2000, c. 42, s. 36 (3); 2002, c. 22, s. 63 (3,4); 2004, c. 16, Sched. D, 
Table; 2007, c. 7, Sched. 12, s. 3 (5). 

Same 
(5) An amount referred to in paragraph 1 ,2 ,3  or 4 of subsection (3) or paragraph 1 

or 2 of subsection (4) may be applied under those subsections to reduce the amount 
payable by a municipal corporation or municipal electricity utility under subsection (1) 
only to the extent that it has not previously been applied to reduce an amount payable by 
a municipal corporation or municipal electricity utility under subsection (1). 1998, c. 15, 
Sched. A, s. 94 ( 5 ) ;  2005, c. 31, Sched. 6, s. 2 (1). 

Same 
(6) A municipal electricity utility shall be deemed to be related to a municipal 

corporation for the purpose of subsection (4) if they are related persons within the 
meaning of section 25 1 of the Income Tax Act (Canada). 1 998, c. 1 5, Sched. A, s. 94 (6). 

Exception 
(6.1) Despite subsection (6), if two or more municipal corporations hold an interest 

in a municipal electricity utility at the time of the transfer, the amount determined under 
paragraphs 1 and 2 of subsection (4) in respect of the transfer is the amount calculated in 
respect of each corporation using the formula, 

A x BIC 
in which, 



"A" is the total of the amounts, 

(a) that are payable and paid by the municipal electricity utility under section 
93 in respect of the part of the taxation year up to and including the date 
of the transfer or in respect of a previous taxation year, and 

(b) that are payable and paid by the municipal electricity utility under Part 11, 
11.1 or I11 of the Corporations T m  Act or Part I11 of the Taxation Act, 
2007 in respect of the part of the taxation year up to and including the 
date of the transfer or in respect of a previous taxation year, 

"B" is the fair market value of the municipal corporation's interest in shares of the 
municipal electricity utility at the time of the transfer, and 

"C" is the aggregate fair market value of all issued and outstanding shares of the 
municipal electricity utility at the time of the transfer. 

2000, c. 42, s. 36 (4); 2002, c. 22, s. 63 (5); 2004, c. 16, Sched. D, Table; 2007, c. 7, 
Sched. 12, s. 3 (5). 

Refund 
(7) Amounts paid under this section in respect of a transfer may be refunded in 

accordance with the regulations if the proceeds of the transfer are reinvested in the 
prescribed manner. 2004, c. 31, Sched. 11, s. 4 (2). 

Same 
(7.1) In such circumstances as may be prescribed, a municipal corporation or 

municipal electricity utility shall repay an amount refunded to it under subsection (7). 
2004, c. 31, Sched. 11, s. 4 (2). 

Same 
(8) Subsection (1) does not apply to transfers prescribed by the regulations. 1998, 

c. 15, Sched. A, s. 94 (8). 

(9) Repealed: 2005, c. 3 1, Sched. 6, s. 2 (2). 

(9.1) Repealed: 2005, c. 31, Sched. 6, s. 2 (3). 

Payments to Minister of Finance 
(10) After Part V is repealed under section 84.1, payments referred to in subsection 

(1) must be paid to the Minister of Finance, instead of to the Financial Corporation. 1998, 
c. 15, Sched. A, s. 94 (10); 2000, c. 42, s. 36 (5). 

Status of police village 
(10.1) A police village shall be deemed to be a municipal corporation for the 

purposes of this section. 2000, c. 42, s. 36 (6). 

(11) Spent: 1998, c. 15, Sched. A, s. 94 (1 1). 



Electricity Act, 1998 

ONTARIO REGULATION 124199 

TRANSFER TAX ON MUNICIPAL ELECTRICITY PROPERTY 

3. (1) Each of the transfers described in this section is prescribed as a transfer to which 
subsection 94 (1) of the Act does not apply. 

(14) Subsection 94 (1) of the Act does not apply to the transfer of a leasehold 
interest in property described in subsection 94 (1) of the Act unless, at the time of the 
transfer, 

(a) the lessee automatically acquires title to the leased property at less than its fair 
market value before or upon the termination of the lease; 

(b) the lessee has a conditional or unconditional right to acquire the title to the 
leased property at less than its fair market value before or upon the termination 
of the lease; 

(c) the term of the lease, including any renewal or extension provided for in the 
lease or in another agreement entered into as part of the arrangement relating 
to the lease, is greater than or equal to at least 75 per cent of the anticipated 
economic life of the leased property; or 

(d) the net present value when the lease begins of the lease payments that are 
required by the lease agreement at that time, including any guarantee of the 
residual value of the leased property and any penalty payable for a failure to 
renew the lease or to extend its term, is greater than or equal to 90 per cent of 
the value of the leased property when the lease begins. 0. Reg. 124199, s. 3 
(14); 0. Reg. 454/00, s. 1 (1). 
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6.2 ADMINISTRATIVE TRIBUNALS 

in Canada are called by their creators, "tribunals" in their mandating legislation 
and I believe for obvious reasons - they first and foremost are an agency of 
Parliament or the Legislatures, which courts (basically) are not. 

Before proceeding further, however, it may be useful to identify what I 
believe is the major factor in administrative law which has given rise to the major 
role played by policy-making in agency decision-making and the resulting con- 
fusion respecting rule-making. This is the legal restraint upon agencies to use 
their decisions as precedents, or, in other words, the inapplicabilty of stare decisis 
in administrative decision-making. 

6.2 THE ROLE OF PRECEDENT IN AGENCY DECISION- 
MAKING (STARE DECISIS) 

Unlike administrative bodies, the traditional courts are generally bound to 
follow their own rulings. In so doing, parties in court proceedings rely heavily on 
the doctrine of precedent or stare decisis to substantiate their claims. Judicial 
decisions are usually categorized as either authoritative or persuasive. If author- 
itative, they must be strictly followed; if persuasive, they may follow them. The 
authoritative or persuasive status of decisons depends upon the level of the court 
which issued them. Within a jurisdiction (e.g. a province, and one may treat the 
federal court as a separate province simply for the purposes of this discussion), 
the decisions of a higher court are authoritative (or binding) upon all lower courts. 
Decisions of the same level of court are persuasive (although courts generally say 
that they should be reluctant to depart from their own earlierdecisions). Decisions 
of courts of other jurisdictions (e.g. courts of provinces, other than the province 
of the court hearing the case) of whatever level are persuasive. Decisions of the 
Supreme Court are authoritative everywhere in Canada. Decisions of the Privy 
Council prior to 1949 are also authoritative across Canada. In determining which 
judicial decisions are authoritative for administrative agencies one can use as a 
general rule of thumb that decisions of the courts of the same jurisdiction as the 
agency will be authoritative if the judges of that court are appointed by the federal 
government (i.e. courts known as s. 96 courts - referring to the appointnlent 
power set out in s. 96 of the Constitution) while decisions of courts whose judges 
are appointed by the provincial government will be merely persuasive. Decisions 
of courts of other juridictions, of whatever level are merely persuasive to an 
agency. Decisions of the Supreme Court of Canada are authoriative for all Ca- 
nadian agencies. 

In performing their mandates agencies should strive for continuity, consis- 
tency and a degree of predictabilty. Justice demands that equality of treatment 
and impartiality prevail when the merits of a case are considered. On the other 
hand, in the face of legal uncertainties and novel situations, it is not desirable to 
accord precedent and stare decisis a pivotal role. Facts are often not comparable. 
Old precedents are expanded, twisted and contorted so many times that they often 



ADMINISTRATIVE TRIBUNALS 

application, the agency can take into account as a factor the value of consistency 
in the matter.lA1 

The purpose of not encumbering agencies with the dead weight of precedent 
is to guarantee a flexibility and responsiveness in their decision-making which is 
not always forthcoming in the courts. Hence all the need to consider each case 
on its own merit. The danger is, however, that in releasing agencies from the 
moorings of stare decisis, they are being furnished, in effect, with a licence to be 
inconsistent. Inconsistency creates its own form of injustice, because i t  theoreti- 
cally obviates the need to treat like cases alike. Furthermore, it means that a party 
may tailor its activites according to a give line of agency decisions, only to one 
day have the same agency "repent and recant", thereby throwing its affairs into 
disarray. 

I believe that that i t  is this inability of agencies to resort to precedent which, 
in an effort to avoid purely ad hoc decision-making and to attain consistency in 
decision-making where appropriate which has led to the great role played by 
guidelines (and rule-making) in agency life.14.' 

14.1 See, in illustration, Alberta (Minister of M~micipal Affairs) v. Alberta (Municipal Covern~nent 
Board), 2005 CarswellAlta 1737,2005 ABQB 866,45 Adrnin. L.R. (4th) 9 (Alta. Q.B.), affirmed 
2007 CarswellAlta 839,2007 ABCA 217,62 Admin. L.R. (4th) 243 (Alta. C.A.). In that case, 
the Alberta Court of Appeal affirmed the decision of the province's Court of Queen's Bench in 
which the Queen's Bench judge stated, among other things: 

I cannot conclude that an administrative tribunal errs by following its own decisions. While 
such tribunals are precluded from fettering their discretion or avoiding their decision-making 
responsibilities, that does not mean that they cannot refer to past decisions and attempt to 
maintain a reasonable degree of consistency in appropriate cases. 

See also 011tario (Minister of Murlicipal Affairs & Housing) v. Tra~lscarlnda Pipelines 
Ltcl. (2000), 186 D.L.R. (4th) 403,2000 CarswellOnt 1072 (Ont. C.A.), leave to appeal refused 
(2000), 2000 CarswellOnt 4249,2000 CarswellOnt 4248 (S.C.C.). ("A tribunal is not bound to 
follow its own decisionson similar issues although it may consider an earlierdecision persuasive 
and find that it is of assistance in deciding the issue before it.") 

The Alberta Court of Appeal in Johnsron v. Albertrr (Director of Viral Smrisrics), 2008 
CarswellAlta 644, 2008 ABCA 188 (Alta. C.A.) recognized that consistency was a desirable 
end in agency decision-making and noted that it could be achieved through the development of 
a body of decisions as well as through the creation of policies: 

Although consistency is a desired objective, the means of achieving that objective may vary, 
and are not restricted to the formulation of a policy. Indeed, one method of achieving consis- 
tency is by way of a body of decisions, as is inlplenlented by courts in their dissemination of 
jurisprudence. 

14.2 At the same time, neither past decisions or guidelines issued by an agency are "nothings" which 
can simply be ignored. See the discussion later in this text under heading 6.20 "Practice Hints 
in Dealing With Agency Guidelines for Agencies and Practitioners" under the heading "Cannot 
Simply Ignore Guidelines". 
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