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IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O. 1998, c.O.15, Sch. B;

AND IN THE MATTER OF an Application by Enbridge Gas Distribution Inc. for an Order or Orders approving or fixing rates for the sale, distribution, transmission and storage of gas commencing January 1, 2008.

AND IN THE MATTER OF an Application by Union Gas Ltd. ("Union Gas") for an Order or Orders approving or fixing rates for the sale, distribution, transmission and storage of gas commencing January 1, 2008.

AND IN THE MATTER OF a combined proceeding of the Board pursuant to section 21(1) of the Ontario Energy Board Act, 1998.

NOTICE OF MOTION

by School Energy Coalition

Motion returnable August 10, 2007 

or such other date as may be determined by the Board

TAKE NOTICE THAT the School Energy Coalition will make a motion at 9:30 AM on August 10, 2007, or such other date as the Ontario Energy Board shall determine, in the North Hearing Room of the Ontario Energy Board, 25th Floor, 2300 Yonge Street, Toronto, Ontario.

THE MOTION IS FOR:

1. An order that Enbridge Gas Distribution be required to file, on or before August 17, 2007, all forecasts, budgets, projections, estimates, plans, strategic planning documents, research and other documents in its possession or the possession of any of its affiliated companies, containing information relating to the revenues, expenditures (operating, capital, depreciation, taxes, cost of capital or otherwise) or other business conditions or input or output prospects affecting or expected to effect Enbridge Gas Distribution during the period 2008 through 2012 or any part thereof.

2. Without limiting the generality of the foregoing, an order that Enbridge Gas Distribution be required to obtain from its ultimate parent company, Enbridge Inc., and Enbridge Inc., and file with the Board on or before August 17, 2007, all forecasts, budgets, projections, estimates, plans, strategic planning documents, research and other documents in the possession of Enbridge Inc. that contain information relating directly or indirectly to the expected revenues, expenditures (operating, capital, depreciation, taxes, cost of capital or otherwise) or other business conditions or input or output prospects affecting or expected to affect Enbridge Gas Distribution during the period 2008 through 2012 or any part thereof.

3. In the event that any of the information referred to in paragraph 1 or 2 above (the “Information”) is alleged to be confidential, an order that the Information be filed in the manner provided in the Board’s Practice Direction on Confidential Filings, and unredacted copies thereof be provided to the School Energy Coalition forthwith upon signing by counsel thereof of the Board’s approved form of Confidentiality Undertaking.

4. An order that the timetable set forth in Procedural Order #3 of this proceeding be amended to provide that all parties will have ten business days after provision of the Information to the parties to this proceeding to ask interrogatories thereon of the applicant Enbridge Gas Distribution.

5. Such ancillary or collateral relief as may be necessary to effect the foregoing.

THE GROUNDS FOR THE MOTION ARE:

1. On May 11, 2007 Enbridge Gas Distribution (“EGD”) filed an application (the “Application”) to the Board to set just and reasonable rates for the sale, distribution, transmission and storage of gas effective January 1, 2008.  The evidence in support of the Application (the “Evidence”) was, by order of the Board, filed August 2, 2007.  

2. Pursuant to Procedural Order #3, the intervenors in this proceeding will have until August 20, 2007 to submit interrogatories to EGD asking written questions with respect to the Evidence. The Procedural Order does not provide the intervenors with any other opportunity to ask questions with respect to any evidence filed by EGD, including the Evidence and the Information, until the oral hearing, commencing October 25, 2007.

3. In the Evidence, EGD seeks to have its rates set for the period 2008 through 2012 (the “IR Period”) using a method it calls a “revenue cap per customer”, adjusted for numerous Y Factors and Z Factors.  The estimated annual rate increase sought by EGD is more than 2% per year above inflation.  The impact of the EGD proposal is that the difference between what a customer would pay over the IR Period under the rate proposal of Pacific Economics Group (largely accepted by Union Gas) for that period, and the EGD proposal set forth in the Evidence, is about 40% of the customer’s 2007 annual distribution bill.  By way of example, a customer with a distribution bill of $10,000 in 2007 (such as many schools) could be expected to pay $4,000 more over the IR Period under the EGD proposal than the same customer would under the PEG proposal.

4. While the Evidence contains a number of reasons for such a high level of rate increases, EGD itself summarizes the rationale behind the high increases as follows (Exhibit B, Tab 3, Schedule 1, page 37):

“The Company’s RCI estimate may exceed the long-term growth rate; however, this is justified in terms of the extremely tight business conditions that will prevail over the incentive regulation term.” [emphasis added]

5. This is but one of numerous places in the Evidence that EGD alleges that, during the IR Period, it will face significant cost and revenue pressures.  The following are additional examples (and there are many more):

a. (B/1/1/5) EGD refers to “the cost escalation and growth pressures it faces”.

b. (B/1/1/5) If the Board proceeds with a price cap as proposed by Pacific Economics Group, an “unintended consequence” will be that “tens of thousands of fewer customers” will be attached as compared to cost of service.

c. (B/1/1/8) EGD projects that “residential average use during the next five years will decline more than the historical trend.”

d. (B/3/1/31) “All indicators suggest that these challenges will only intensify”.

e. (B/3/1/31)  Under the heading “Prospects for Outputs”, EGD provides an extensive list of factors that it says will affect outputs during the IR Period in a manner different from that projected by econometric models.

f. (B/3/1/33)  Under the hearing “Prospects for Inputs”, EGD provides a similar list of factors that it says will affect inputs during the IR Period in a manner different from that projected by econometric models.  These include costs arising from new technologies, capital cost pressures, labour costs, benefit costs, etc.

g. (B/4/1/12) EGD will face, it says, “increasing pipeline construction costs, both labour and capital.

6. EGD describes how its proposal differs from normal incentive regulation mechanisms in the following way (Exhibit B, Tab 1, Schedule 1, Page 15):

“This proposal includes annual adjustments to key rate determinants rather than relying on econometric estimation for five years.” 

7. The effect of the evidence is to propose a type of hybrid rate-setting mechanism in which some aspects of the utility’s rates are set using a formula based on inflation, and other aspects are pass-throughs, ie. cost of service, but on an actual (historical year) basis rather than on a forward test year basis, as is the Board’s normal practice.

8. The Evidence does not include any empirical evidence, analysis, forecasts, budgets, projections, or other such data supporting the assertions set forth in the above paragraphs.  Further, the Evidence does not supply any of the normal information and data that would be required in a cost of service application.  

9. EGD, like most large companies, has a formal budgetting and forecasting process, and has a separate, Enbridge-wide strategic planning process.  Many of the issues raised by the Evidence are likely to be dealt with in those budgets, forecasts, and strategic plans, and thus they would be of material assistance to the Board.  In addition, the Evidence makes many references to EGD’s expectations for what will happen during the IR Period, which raises the presumption that EGD has done some research and has forecasts with respect to those expectations and allegations.

10. Under the terms of Procedural Order #3, intervenors including School Energy Coalition have the opportunity to ask written interrogatories with respect to the Evidence, and the issues on the Issues List.  It would be open to intervenors to seek the Information during that process, but then intervenors would have no opportunity to ask interrogatories with respect to the Information.  The first opportunity to ask such questions would be at the oral hearing.

11. If the Board delays questions on the Information until the oral hearing, at least three impacts will arise:

a. Parties will have to ask many more interrogatories, because they will have to anticipate the types of information, documents, and data that might be referred to in the Information, and in effect go on a “fishing expedition” to find it.

b. Prospects for a successful ADR will be reduced, because the main bulk of EGD’s forecast data and projections will remain untested.  Without the opportunity to look critically at the Information, parties will face greater uncertainty and therefore greater risk in determining ADR positions.  It would be like an ADR in a cost of service hearing in which no interrogatories had been allowed.

c. The oral hearing will be extended substantially.  If, as may be the case, the effect of the Evidence is to seek a type of modified, five year cost of service, the oral hearing will amount to a five year cost of service hearing, but (as with the ADR) with most of the evidence having missed the interrogatories process.  

12. In the event that the Board orders the filing of the Information, the other parties would need a period of time to ask interrogatories on that Information.  Assuming that the Information comprises a substantial amount of material, ten business days is a reasonable period of time for intervenors to review that material and file written interrogatories thereon.

THE FOLLOWING DOCUMENTARY EVIDENCE will be relied on in the hearing of this Motion:

1. The Application.

2. The Evidence.

3. Such further material as counsel may advise and this Board may permit.
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