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	Monday, July 6th, 2009
[bookmark: _Toc234655637]	--- On commencing at 9:28 a.m.
	MR. KAISER:  Please be seated.
	The Board is sitting today in connection with two notices of motion, both of which are returnable today.  The first is a notice of motion dated April 24th filed by the Vulnerable Energy Consumers Coalition.  This is an application to review and vary the Board's decision with reasons dated April 6th, 2009, with respect to an application by Innisfil Hydro, for reasonable rates for distribution services effective May 1st, 2009.
	The second is a notice of motion dated April 28th.  This relates to an application to review and vary the Board's decision with reasons dated April 17th.  That decision relates to the application by COLLUS Power Corporation for an order setting just and reasonable rates effective May 1st, 2009.
	The applicant, VECC, requested that these two motions be heard together due to the similarity of the issues raised on the two appeals.  Both relate to the use of the Board's deemed long-term debt rate of 7.62 percent as the rate for forecast third-party debt to be issued in 2009 as opposed to the 5.08 percent rate contained in the application.
	On June 19th the Board issued the second of two procedural orders in this matter setting down these motions for today.
	As I indicated, and indicated as well, that the Board would today first hear submissions on the threshold question - that is to say whether these matters should be reviewed by the Board according to the principles we usually apply - and in the event that that threshold test is passed, we would proceed on to hear the merits of the application.  
	May we have the appearances, please?
[bookmark: _Toc234655638]Appearances:
	MR. BUONAGURO:  In three years, I think this is the first time I get to go first.
	Michael Buonaguro, counsel for Vulnerable Energy Consumers Coalition.
	MR. KAISER:  Thank you.
	MR. MACINTOSH:  David MacIntosh, appearing for Energy Probe.
	MR. KAISER:  Mr. MacIntosh.
	MR. DeVELLIS:  Good morning, Mr. Chairman.  John DeVellis for the School Energy Coalition.
	MR. KAISER:  Thank you.  Can I ask you, Mr. MacIntosh, Mr. DeVellis, are you supporting the applicant in this motion?
	MR. MACINTOSH:  I am, sir.
	MR. KAISER:  Mr. DeVellis?
	MR. DeVELLIS:  We are, sir.
	MR. KAISER:  Thank you.  Any preliminary matters?
	MS. SEBALJ:  Just appearances.  Kristi Sebalj, Board counsel.  With me is Martin Davies.
	MR. VELLONE:  And John Mr. Vellone, Borden Ladner Gervais, counsel to Innisfil and COLLUS.
	MR. KAISER:  You are acting for both of the utilities?
	MR. VELLONE:  Yes.  
	MR. KAISER:  Thank you.
	MR. KAISER:  All right.  You are up to bat.
[bookmark: _Toc234655639]Submissions by Mr. Buonaguro:
	MR. BUONAGURO:  Thank you.  I was going to say from the outset although it is a VECC motion, it was constructed and brought on behalf of all three intervenors in both of the applications.  So I have had input from School Energy Coalition and from Energy Probe on the matters.  
	As a matter of efficiency, we brought one motion for all three.
	Good morning, and thank you for the opportunity to make oral submissions on these two motions concerning the 2009 revenue requirement applications by Innisfil Distribution Systems Inc. and COLLUS Power Corporation, who I will from now on refer to simply as Innisfil and COLLUS.
	I think the Board has already clearly identified the very discrete issue that is up for today, and that is the use of the deemed long-term rate for forecast third-party debt that's to be issued or forecast to be issued within the test year.
	Perhaps I can start by going to the two decisions that we're reviewing and go to the particular excerpts that we're concerned about.
	I will start with the COLLUS decision, EB-2008-0226.  The decision on this particular point starts at page 21 of that decision.  That is at tab 2 of our motion material for COLLUS.
	On this particular issue, right under the heading "Board Findings", there is really one paragraph that summarizes the Board's decision on this issue, where the Board says:
"As of the completion of the record in this proceeding, the proposed new five-year loan from Infrastructure Ontario was not in place and therefore the rate on this instrument is unknown.  The Board therefore finds that COLLUS should use the Board's current deemed long-term debt rate of 7.62 percent as the imputed rate on its new demand loan in determining the costs for regulatory purposes."
	So that is it.  That is the Board's decision on this particular issue.
	On our reading of that, the sole reason for refusing the evidence on this that was put before the Board on the actual loan and the actual forecast evidence was that the instrument was not in place at the time of the decision, and, therefore, the actual rate that was going to be on the instrument is not unknown.
	MR. KAISER:  Is that correct?
	MR. BUONAGURO:  Sorry?
	MR. KAISER:  Is that a correct statement, in your view?
	MR. BUONAGURO:  Yes, yes.  At the time of the decision, there was no evidence that the instrument had actually been entered into.  It was a forecast third-party debt instrument.
	Now, and before I move on, I will just quickly go to the Innisfil decision, which is a very similar framing of the decision on the issue.  This is at tab 2 of the -- of our motion record for Innisfil.
	Again, it is right under the "Board Findings" section of the decision, where it says, "The Board finds" --
	MR. KAISER:  What page is it?
	MR. BUONAGURO:  Sorry, it's page 24.
	MR. KAISER:  Thank you.
	MR. BUONAGURO:  The Board states:
"The Board finds that Innisfil should use the Board's current deemed long-term debt rate of 7.62 percent as the imputed rate on its new bank loan in determining its cost of debt for regulatory purposes rather than its proposed rate of 5.08 percent since, as of the completion of the record for this proceeding, Innisfil has not issued its new bank loan and, as such, the rate on this instrument is unknown."
	So, again, the sole reason give in the decision for refusing the evidence was that the actual instrument hadn't been entered into, and the Board defaulted, it appears, to the 7.62 percent, which is the deemed long-term debt rate.
	MR. KAISER:  When you say "refusing the evidence", what evidence are you referring to?
	MR. BUONAGURO:  Well, in the application -- and I can refer you to the motion record.  Well, we will start with Innisfil, because we have that motion record open.  At tab 3.
	MR. KAISER:  I thought you agreed the rate was unknown?
	MR. BUONAGURO:  Well, the rate on the actual instrument is unknown, but only because it was a forecast.  So in 2008, both companies said, In the test year, 2009, we're going to need a third-party loan.  And we haven't entered into it obviously yet, so we are going to have to forecast what kind of bank rate or interest rate that we're going to be able to get on that loan.
	To do so -- and I can refer you to the filing requirements.  The filing requirements require companies who are going to be issuing debt in a test year to forecast that and provide reasonable assumptions on what that rate is going to be.
	So in the case of Innisfil, for example, in tab 3 -- and, generally, I have actually reproduced in both motion records all of the evidence, interrogatory responses and submissions on this particular issue for both companies.
	So -- and I did so in an attempt to put this Panel, on a review, in precisely the same position as the deciding panel was, in terms of what the evidence and admissions were, and to highlight the fact that the decision goes to the deemed long-term rate, which was never discussed in either the evidence or the submissions as being an appropriate rate for the forecast third-party bank loans.
	MR. SOMMERVILLE:  Not just the long-term rate, but the Infrastructure Ontario.  I mean, wasn't the point at issue, at one point at least, in the case, the question as to whether it was the five-year rate -- whether it was the 5.08 percent which had been advertised by Infrastructure Ontario, whether that was the appropriate rate, or whether a rate that was a 25-year rate, also from Infrastructure Ontario, was the appropriate rate?  
	When you say the long-term rate, we may be talking about two different things.
	MR. BUONAGURO:  Well, there was -- if I can -- perhaps we can...
	You are quite correct, in terms of, there was some discussion in terms of the evidentiary phase.  I think it is simpler to start with COLLUS, because in COLLUS' application -- and I am going to use the reply submissions from the utilities as a convenient place because they have summarized the evidence in a different way.  I have summarized the evidence by actually putting in the evidence that was before the Board on the decisions, and they have referred to that evidence and then summarized it.  
	This is the reply record, page 17 of 20 from, I think, tab 1.  
	You will see on paragraph 1 they're talking about what the proposal was, and at the last sentence it talks about the wording on schedule 1, page 2 of 2, indicates that it was COLLUS' intention to replace an existing CIBC loan with this new debt of $1.1 million since it was expected at that time that this would need to be renewed in a five-year period, Infrastructure Ontario 25-year rate, 5.08 percent was used.  
	So it was clear from the outset, certainly in COLLUS' case they were going to do Infrastructure Ontario and their evidence from the outset was that it would be a five-year period, 25-year rate loan at 5.08 percent.  
	Now, Board Staff, if you look at paragraph 2, Board Staff asked about further detail, about the rate, and COLLUS indicated and I am sort of paraphrasing from this summary, COLLUS indicated the forecast is based on the advertised Infrastructure Ontario lending rates based on the current 25-year serial rate.   
	MR. KAISER:  Right. 
	MR. BUONAGURO:  They also noted the institutions, bank institutions were expected to charge a 50-basis-point premium, and therefore were not as competitive as the rate offered by Infrastructure Ontario. 
	MR. SOMMERVILLE:  There were two rates associated with the Infrastructure Ontario environment.  One was a short-term rate, the five-year rate which was 5.08 percent had been suggested.  Then there was the 25-year rate which was 5.99 percent.  Isn't that right?  
	MR. BUONAGURO:  At the time of the interrogatories, I believe that is correct.  So there was -- yes.  
	But then in reply submissions, COLLUS indicated that it could enter into the lower-term rate, the five-year term rate which I believe at the time was even lower than 5.8 percent.  So there was no evidence of any impediment in accessing that Infrastructure Ontario rate at the lowest possible rate, at the five-year rate.  
	And the evidence, certainly it was agreed in submissions, that that rate was something, it was either 5.08 percent or lower at the time.  
	Now, I should say that in -- in the case of COLLUS there was, the submissions generally weren't necessarily that COLLUS should be held to 5.8 percent.  There was a recognition that:  A, if they entered into the Infrastructure Ontario loan before the decision was made, then the Infrastructure Ontario loan rate would apply, whatever that rate was.  
	There was also the submission on behalf of all of the parties that if the Infrastructure Ontario loan wasn't entered into by the time of the decision, that the prevailing five-year term rate at the time of the decision would be appropriate.  Generally an acceptance by all of the parties that as long as it is -- as long as we're continuing along the Infrastructure Ontario path as part of the, in accordance with the evidence, then whatever the rate was at the time of the decision would be fine.  
	But the 5.08 percent rate comes from the fact that that was the forecast at the beginning of the application.  None of the parties seeing that there was anything particularly wrong with the forecast, and ultimately COLLUS accepted that as 5.8 percent or something lower and a five-year term as being appropriate, which is all to say we were all very surprised, at least on the intervenor side, when all of that was rejected in favour of the long-term deemed debt rate particularly because -- and this sort of gets to the meat of why we're here today.  It is not -- we don't view the long-term deemed debt rate as being just another alternative for an imputed rate for forecast third-party debt.  
	We view the long-term debt rate as a very specific tool that comes out of the cost of capital policy of the Board to be used for very specific, under very specific circumstances, namely the circumstances set out in the policy, one of which being affiliate debt that is called long demand, for example.  
	MR. KAISER:  Can I just ask one clarification. 
	MR. BUONAGURO:  Sure. 
	MR. KAISER:  You said that the COLLUS evidence was that they expected to be able to get this five-year note from Infrastructure Ontario at 5.08 percent.  But did you also say that they said that in the alternative, if for some reason that wasn't available, they expected to be able to get a comparable loan from the private market and similar rate, did I hear you say that?  
	MR. BUONAGURO:  No, no.  
	I can refer you -- I actually put the reply submissions from COLLUS in the record.  That would be at tab 12.   
	At page 38 to 50 and I have highlighted along the side, line 736, COLLUS says: 
"COLLUS will utilize the current Infrastructure Ontario five-year serial term rate that is in place when the Board's decision is made and the FS is made for 2009 DSR rates..."
	And then they rely on the fact that Energy Probe, School Energy Coalition and VECC submitted agreement on this. 
	Above that:
"Board Staff correctly notes COLLUS identified the intent to use the most 25-year rate available from Infrastructure Ontario for the demand loan.  Since the intention is to pay down the loan over a five-year period, COLLUS agrees the five-year rate would be more appropriate.  Currently, COLLUS is not reissuing the borrowing after it was temporarily settled on the determination date of January 7th, the intention is to re-establish the loan in the near future."
	That is what we were left with. 
	MR. KAISER:  Yes.  
	MR. BUONAGURO:  Over and over again, COLLUS is saying, don't worry, Infrastructure Ontario rate is good, we can do the five-year rate.  We will take whatever rate is available at the decision.  Everybody seemed happy with that. 
	Then the Board obviously went on to say, Well, you haven't entered into the instrument yet so we are going to give you the deemed rate.  That is similar for both utilities with some variation, but generally I think you understand what I am saying, or I hope you understand what I am saying, generally in both cases we were assured repeatedly that the Infrastructure Ontario rate was a good one.  It was available to them.  They could do it on a five-year term which is the most favourable rate and then the Board says you haven't entered into the instrument yet, therefore we're going with the deemed rate. 
	So there are two real problems that we see with that.  First, the simple fact that the instrument hadn't been entered into should not be determinative of what you are going to do.  For the simple reason that we're talking by its very nature a forecast rate.  We are talking about a forecast test year.  
	If the requirement was that the only third-party debt rates that were going to be approved were ones that were actually entered into, there would be very few decisions on forecast third-party debt rate simply because the applications come in in August of the previous year and they're required to be done on a forecast basis without actually having entered into the instrument. 
	To that end, I have -- 
	MR. KAISER:  Before you go on. 
	MR. BUONAGURO:  Sure. 
	MR. KAISER:  Is the position -- was the position -- I will ask COLLUS in a moment, was the position of Innisfil essentially the same as COLLUS?  Did they indicate that they would utilize for the purpose of their application, the five-year Infrastructure Ontario rate?  
	MR. BUONAGURO:  I can take you to tab 12 of our Motion Record for Innisfil.  
	As you can see, I am big on going to the horse's mouth, I guess is the term, and having you -- providing you with the actual words that they used in their application.  
	On this issue on long-term debt, this is at the page 36 of 44 of their reply submission in the actual case, starting at page -- line 16 they say: 
"Energy Probe submits it agrees with the use of the most recent Infrastructure Ontario debt rate available at the time the OEB sets the deemed long-term rate.  Innisfil submits it agrees with Energy Probe's observation regarding the five-, 10-, 15- and 20-year loan rates and will enter into a shorter term loan and the associated rate."
	So again, from our perspective, it is all very clear and all very reasonable, they haven't said they can't access the Infrastructure Ontario rates.  
	They agree that they can go to shorter term rates in order to maintain an appropriate rate.  I think a slight distinction in Innisfil.  In Innisfil, the suggestion was get 5.08 percent as you originally forecast, and concerns about changing circumstances from the time of the application to the time of the decision can be addressed by you, because you have available to you shorter term from Infrastructure Ontario in order to make sure you get 5.08 percent or lower.
	So in Innisfil, the submissions by all of the parties, I believe, were that 5.08 percent for the decision is fine.  It is reasonable, because you have this flexibility to make sure you get that or something lower.
	In COLLUS, it was slightly different.  In COLLUS the submissions were, whatever the rate you get, if you get it before the decision, is fine, from Infrastructure Ontario, because, generally speaking, the Infrastructure Ontario rate was determined to be reasonable.  
	And if you haven't received it at the time of the decision, then whatever the prevailing rate that you can get quoted from Infrastructure Ontario would be fine, too.  Just slightly different, although COLLUS's original forecast was for 5.08 percent, which is why on the review we are simply saying 5.8 percent was a reasonable assumption, based on the evidence that was before the Board.
	So I talked about the first problem that we have, and that is that on both cases, the decision to -- and I put it very starkly in some places.  The decision to ignore the evidence and simply use the deemed debt rate was on the basis of the instruments not having been entered into, and I would suggest that, by itself, is certainly not an impediment when 99 percent of what the Board does is forecast what is going to happen in the future, especially when you're talking about a test year relitigation.
	MR. KAISER:  Did I hear you say there was no discussion by any of the parties about using the rate that the Board ultimately adopted?
	MR. BUONAGURO:  Yes.  On the issue of this third-party debt -- and I reproduced Board Staff's submissions, VECC's submissions, Energy Probe's submissions, School Energy Coalition submissions, and highlighted all of the parts relating to the long-term debt.
	None of those submissions, including the reply submissions from both utilities, discussed or talked about, instead of Infrastructure Ontario rates that were quoted by both companies, using -- simply using the deemed long-term debt rate.  That was never an issue, which goes -- I should tie it into the threshold question.  
	One of the things the NGEIR decision talks about in terms of a threshold issue is that there shouldn't be -- reviews shouldn't be used as an opportunity to simply reargue the case.
	I think it is very clear on this particular point in these particular reviews, I can't possibly be rearguing a point that was never raised and, therefore, never confronted by any of the parties, including the utilities.
	I would say that on the submissions from all three intervenors and from both utilities in both applications, we all agreed what should happen going into the decision, and that's why it was such a surprise to us when the Board essentially rejected what I would almost characterize as a settled issue in favour of the deemed long-term debt rate, particularly when nobody raised that possibility, and therefore nobody had been able to make submissions as to why the long-term deemed debt rate would be suitable or not.
	To that end, last week I distributed some cases, some other proceedings or other decisions in similar cases from this year, where the same issue about third-party forecast debt was raised or wasn't at issue, to show the Board what other panels have been doing in very similar circumstances.
	I have created excerpts --
	MR. KAISER:  Do we have those cases?
	MS. SEBALJ:  Someone from --
	MR. BUONAGURO:  I have the excerpts here.
	MS. SEBALJ:  Somebody from the Board Secretary's office just delivered these.  I believe they were for the Panel, although there is only one copy.  I will give you my copy, because Martin indicates...
	MR. BUONAGURO:  Are those the full decisions?
	MS. SEBALJ:  They are.
	MR. BUONAGURO:  I have the excerpts, because it is very similar to the Innisfil and COLLUS decisions, where you are only concerned about a paragraph of the material.
	MR. SOMMERVILLE:  Mr. Vellone, do you have any problem with filing of the excerpts?
	MR. VELLONE:  No, I don't think so.  I will raise it if I do.  
	MR. BUONAGURO:  Sorry, I distributed by PDF the entire decisions to the mailing list on Tuesday, and, again, if there is any problem, I don't mind putting in the whole thing, but it seems like a waste of paper to me.
	MR. SOMMERVILLE:  I think I am familiar with one or two of the decisions.
	--- Mr. Buonaguro passes out document excerpts.
	MR. BUONAGURO:  Do we want to give this an exhibit number?
	MR. KAISER:  Yes, thank you.
	MS. SEBALJ:  We will mark it as Exhibit K1.1.
[bookmark: _Toc234647685]EXHIBIT NO. K1.1:  Excerpts of decisions.
	MR. BUONAGURO:  It is a short little package.  I will just go through quickly.  You will see that I have highlighted the relevant passages along the bottom.
	So the first one is Thunder Bay, EB-2008-0245, and you will see a discussion of Energy Probe submissions on the first page.  I have numbered it page number 2.
	There was a discussion as to whether the forecasted new debt should be 6 percent, as proposed by Thunder Bay, or the Board updated deemed long-term debt rate of 7.62 percent.
	Energy Probe submitted a rate of 5.67 percent should apply, corresponding to a 25-year term loan offered to municipal distribution companies through Infrastructure Ontario.
	So you can see in this particular case Energy Probe brought up the possibility of an Infrastructure Ontario loan in the submission phase, which -- it is unlike what happened in these cases, where the Infrastructure Ontario loans were discussed throughout the application and evidence.
	In reply, Thunder Bay clarified that while it believes it may be able to obtain the new debt at around 6 percent, it also believes that the new debt should be afforded the updated deemed long-term debt rate of 7.62 percent.
	So in this particular case, ironically, at least in the reply stage, the company asked the Board - and I am paraphrasing here based on my understanding - yes, it is forecast third-party debt.  Yes, we have given you evidence that it is 6 percent.  That's what we think we can obtain it at, but we should get the deemed long-term debt rate.
	Now, if you turn the page, it has the Board's decision on this point.  The Board says at the second sentence, "However" -- well, I should read the whole thing:
"Energy Probe has argued the new long-term debt should attract a cost of 5.76 percent on the basis of rates available from Infrastructure Ontario.  However, this information was introduced for the first time through argument, and the Board has not accepted it as evidence in this proceeding."
	Which I think is fair.  There was no evidence on the record prior to the submissions about Infrastructure Ontario, at all.
	Thunder Bay in its reply requested the Board's deemed rate of 7.62 percent, but its original evidence was for a forecast of 6 percent.  The Board accepts the original forecast as a reasonable estimate of the cost of debt in the market, and, thus, it will be applied to Thunder Bay's new long-term debt."
	So in this case there was a simple forecast of 6 percent.  The Board was specifically asked to simply use the long-term deemed debt rate.  The Board refused, relied on the evidence that was put forward by the company, and that was the end of the story.
	The second case is the Westario Power, EB-2008-0250.  This one is a little more cryptic from the decision, so I have had to include an excerpt from the evidence, as well, to show what the Board is referring to in the decision.
	At page 5 of the brief I have distributed, you will see I have highlighted "long-term debt 5.82 percent as a weighted average of several affiliated and third-party debt instruments".
	And then over the page on "Board Findings":
"The Board will allow Westario's embedded cost of debt at 5.82 percent as documented in the application."
	If you go over to page 7, I have shown in the original application what the Board is talking about.  At line 8:
"It is anticipated that the applicant will need to secure approximately $2 million of additional financing in the 2009 test year.  For the purposes of this application, the applicant has used an interest rate of 5.23 percent.  The rate of 5.23 percent was as quoted by CIBC on June 23rd, 2008 for a 15-year interest rate swap arrangement.  The applicant reserves the opportunity to update this rate prior to the Board issuing its rate orders should it have a material effect on this application."
	And then you will see in the table calculation of return on equity and debt that, including that assumption of 5.23 percent on the new instrument, that gives you the effective rate of 5.82 which the Board approved. 
	So I thought that was necessary to show that the Board has implicitly approved the forecast third-party debt at 5.23 percent, and in this particular case, based on a forecast which was essentially a quote by one bank, approximately -- almost a year prior to the decision.  
	Then lastly, we have the Peterborough Distribution Inc. case, or decision, EB-2008-0241, and at page 9 of the brief I have highlighted the part where the Board summarizes:  
"Board Staff observed that PDI has included a new forecasted debt of $4 million with a third party and at a rate of 5 percent.  Board Staff stated it is unable to find any explanation for this on the record.  Board Staff submitted that PDI should clarify its proposed long-term debt to be recovered in 2009 distribution rates in its reply submission." 
	Then down below, on the actual – well, this summarizes PDI's response: 
"With respect to Board Staff's request for clarification, for debt of $4 million with a third-party debt of 5 percent, PDI has budgeted for an additional $4 million of debt for the purposes of achieving adequate working capital levels and a capital structure that is more reflective of the OEB's deemed debt rate equity ratio for rate-making purposes." 
	Then at the end, they summarize: 
"Therefore the debt issuance is necessary to maintain a positive cash flow."
And the Board's findings on this issue are at further on down the page: 
"The Board is satisfied that the $4 million budgeted debt is needed by PDI to more properly balance its financial requirements.  Whether or not that debt will be third party is not a decision point for the Board.  The Board notes that no party took issue with the proposed cost for the debt, which is the critical point of this proceeding.  The Board accepts the proposed rate at 5 percent as reasonable."  
	So from an intervenor perspective and from an intervenor which routinely participates in these kinds of proceedings, this is what we expect, to be blunt, in terms of how the process goes on these issues.  
	The filing guidelines require the company to put forward evidence of their assumptions for the forecast third-party debt if they want forecast third-party debt to be included in their average weighted cost of capital.  
	That evidence is tested through the application process or to some degree or another accepted by the parties.  Absent any strange issues, the Board has been accepting these forecasts, even though these are forecasts of debt which haven't been issued, which seemed to be the only impediment in the Innisfil and COLLUS cases. 
	In at least one case the long-term deemed debt rate was specifically requested by a company and rejected by the Board saying that they prefer the evidence of what the rate is going to be over the long-term deemed debt rate.  
	Beyond that, we also think that as a matter of, well, as I guess perhaps as a legal matter, the long-term deemed debt rate is designed for very specific purposes.  I think the three parts where it actually comes into play are, it becomes one of the options when somebody is trying to approve new affiliate debt.  So it is either the lower of the negotiated debt or the deemed debt rate.  It comes into play for variable debt, and it comes into play for affiliate debt that is called on demand.	
	That is what the deemed debt rate is for.  
	Where, as in this case, we're not talking about those scenarios where the Board has created a policy to allow basically what I would consider a shortcut to the evidence, so in those three situations you have a shortcut.  If you are applying for affiliate debt that is called on demand, you don't have to put in evidence as long as it qualifies as affiliate debt that’s called on demand, you are going to get the deemed debt rate.  It's a shortcut.  You don't have to argue about it. 
	If you are talking about variable rate debt, you get the shortcut.  If you are talking about new affiliate debt that is not called on demand and it is being approved for the first time, you get the lower of the negotiated rate or the deemed debt rate at the time.  
	If you are not talking about those three situations, the policy simply doesn't apply.  The question is what do you do when the policy doesn't apply?  You have to rely on the evidence.  
	And that is where you get to what the Board normally does on almost every aspect of the ratemaking process, absent Board specific policies on how the evidence is -- or how the evidence is going to be replaced.  
	The company puts forward evidence of what they're going to do and what their costs are going to be.  That evidence is tested and the Board makes a judgment based on that evidence.  
	In these two cases, that is not what happened.  The company put in evidence, both companies put in evidence on what the rates were going to be.  That evidence was tested.  That evidence was, to a large degree if not completely agreed to or relied upon by the utilities and all three intervenors, and then the Board attempted to use the shortcut.  A shortcut which, I would say, doesn't get you where they're supposed to be going.  That shortcut gets you to affiliate debt that is called demand.  That shortcut gets you to variable rate debt.  That shortcut gets you to the choice between affiliate debt when you are talking about the negotiated rate or the deemed debt rate.  It doesn't get you to third-party debt, whether it is forecast or not.  
	Third-party debt on a forecast basis is based on the evidence that the company has put forward.  We can question it.  If the intervenors disagree with it, we have the opportunity to put in evidence other things.  You can see that in one of the decisions I gave you, one of the intervenors, Energy Probe, tried to put in evidence at the submission stage and was unsuccessful with respect to Infrastructure Ontario and I suspect rightly so, that was rejected by the Board. 
	But the decision was still connected to the evidence that was before the Board.  I think that is ultimately our basic complaint, is that by misusing, if I can use that word, the deemed debt rate in this particular circumstances, the connection between the evidence that was before the Board and the decision has been lost.  
	That is why we are here today.  
	I know I think I'm supposed to talk mostly about the threshold issue. 
	MR. KAISER:  Well, sometimes these things get mixed up understandably, but perhaps you could turn to that before we hear from the others.  Let's deal with the threshold question.  
	MR. BUONAGURO:  I think it may be clearer on my reply, if there are any specific points, but I can certainly summarize why we think we have met the threshold issue.  
	I guess we can turn to the NGEIR decision which ironically is the, in the three plus years that I have been representing VECC at the Board, the NGEIR decision is the one other motion for review that VECC has been involved in directly.  
	I am looking at tab 3 of the reply submissions from the companies which is an excerpt from the NGEIR decision, the NGEIR review decision dated May 22nd, 2007.	
	Just reading from that it says: 
"Therefore, the grounds must raise a question as to the correctness of the order or decision."
	I think clearly we have done that.  What we are saying here is that the Board has made a very specific incorrect move when it took the deemed debt rate -- which is designed for very specific purposes under the Board’s cost of capital parameters -- and applied it to something which it wasn't intended to apply.  
	I think in support of this -- my friend may disagree, but looking at the reply submissions of the companies and particularly at page, at paragraphs 21, 22, 23, there is a discussion, an acknowledgement of this very fact, that the cost of capital policy or cost of capital report doesn't talk about applying the deemed debt rate to forecast third-party debt.  
	They go further and say, the cost of capital report doesn't talk about forecast third-party debt at all which I think strengthens the point that that is precisely why we are here today, is because in taking the report and the deemed debt rate which is part of the report and applying it to something that the report is silent on, you have inappropriately extended -- the Board has inappropriately extended the policy to places where it wasn't intended to go.  
	On the issue -- moving down the NGEIR decision, I am just trying to cover all of the little points that are made in the NGEIR decision, which I believe --
	MR. KAISER:  Before you go on.
	MR. BUONAGURO:  Sure.
	MR. KAISER:  One of the points in the NGEIR decision, which just follows the section that you read, which is at page 18 of the decision, is that the panel must also decide whether there is enough substance to the issue raised.
	What's the difference, in terms of money, that would result if your interpretation was the correct one as opposed to the one that the Board used?
	MR. BUONAGURO:  Thank you very much for reminding me about that.  I actually have a calculation here.
	Basically, what we are talking about is the difference between -- on the new third-party debt, the difference between a rate of 7.62 percent and 5.08 percent, and then the effect that that difference has on the weighted average cost of capital.  So we have done the calculation.  
	What we have done is we have taken the Board's decision and -- which gives you an average -- well, I will start with Innisfil. 
	For Innisfil, the decision's average interest cost is 7.81 percent.  If were you to change just that one aspect, the interest rate on the third-party debt, if you were to change it to 5.08 percent, then the average interest cost goes from 7.1 to 7.28 based on our calculation.
	Then applying that to the 2009 deemed long-term debt, you have a revenue reduction of $63,526.
	Then when you compare that to the 2009 distribution rate revenue requirement of 7,650,594, you have a rate revenue impact of this review decision, if we are successful, in Innisfil of 0.83 percent, which, we would suggest, is significant when you are looking at -- you are comparing it to the scale of what happens under IRM.  A 0.83 percent reduction rates tied specifically to one slight change in the revenue requirement is quite large.
	MR. KAISER:  A revenue reduction of 63,000 leads to a 0.83 percent revenue reduction?
	MR. BUONAGURO:  Yes.  Basically, the revenue requirement is 7,650,594, so about 7.6 million.  63,000 is about 0.8 percent of that.
	Now, I don't pretend to say that we have -- we can confirm this number to the last decimal point.  It is based on the decision.  It is based on assumptions about how the decision arrives at average interest cost of 7.81 percent, but that certainly gives you the scale, I think, of the impact.
	On COLLUS -- in COLLUS, the decision average interest cost was 7.62 percent.  And if you take -- again, if you take the interest rate on the third-party debt from 7.62 percent down to 5.08 percent, you get an average interest cost of 6.63 percent. That has a revenue requirement impact of $85,350.
	On a 2009 distribution rate revenue requirement of $5,759,881, that is a percentage impact of 1.48 percent, so close to 1.5 percent.
	So we would suggest those are material impacts.  If we are successful in the motion to review, that is a material impact in both cases on the revenue requirement.
	Obviously if the Board were to agree there should be relief granted, we would expect that what would happen is that if there were specifically a change in the rate from 7.62 percent to 5.08, percent that number would be given to the company, and the Board Staff would work out the specific impacts.  
	That takes care of one of the parts of the threshold issue.
	I talked a little bit about this already, but in terms of a review not being an opportunity to reargue the case, this is one of those situations where, as I have said, what the Board ultimately did was make a decision based on something that wasn't before the parties.  There was no evidence on it.  There were no submissions on it.
	I agree with some of what my friends have put into their motion record.  That doesn't necessarily mean that the Board is wrong, and I wouldn't want you to think that is what we're trying to say.  The Board does have a discretion to make decisions that haven't been specifically put forward to the Board as options.  But that certainly, I think, raises a fair question as to whether the parties have had an opportunity to put in their two cents' worth, and that is the case here.
	Had the issue of the use of the deemed debt rate been suggested by the company or by the Board, through Board Staff or what have you, we would have made submissions.  Those submissions would be very similar to what we had now, but there was no reason and, therefore, no opportunity to do so in the application.
	Just to close off, I guess the third paragraph of this test, the Board decision, NGEIR decision, talks about:
"The applicant must be able to show that the findings are contrary to the evidence that was before the Panel, the Panel failed to address a material issue, the Panel made inconsistent findings or something of a similar nature.  It is not enough to argue the conflicting evidence should be interpreted differently."
	On that, we would simply say we are not talking about a situation where there was conflicting evidence.  The parties generally agreed on the evidence, and there was no evidence on the deemed debt rate.
	Quite apart from the point of our submission that the deemed debt rate has no place in this particular area of the application, even if it did, there was no evidence of it being an appropriate substitute in this case.  And, therefore, I don't think we are asking the Board to relitigate conflicting evidence.  That is simply not what happened here.
	The panel has already asked me about the materiality of the reviews.
	And I think that generally covers off the points that are made in the threshold test from the NGEIR decision.
	I was going to hold it to reply, but it may be useful to talk about it now, because I think it is an important point.  That's the issue that is raised in the reply submissions about the generic application of this type of issue to other utilities.
	We raised in our motion material the point that this reasoning has -- could have application in other applications.  Certainly we are looking at another tranche of rebasing applications in the next year.  There may be forecast debt issues, and we would like to know what the rules are going into next year on how that is going to be handled.
	The reply submissions of the companies make the point that using the long-term -- I am paraphrasing, obviously, but they suggest that this is a generic policy issue that they shouldn't have to bear the costs of and that it should be done generically, i.e., in the upcoming cost of capital proceeding that we certainly are involved in.
	To that, I would ask the Board to be very careful in understanding what is happening here.  The Board decisions that we are talking about today take the cost of -- existing cost of capital report and, in our view, extend it generically to areas that it wasn't intended to be extended to.
	Our position is that is inappropriate.  Our position is that if you don't do that and you go back to, I guess, first principles, you are left with the evidence.
	We are encouraging the Board to not take this generic policy issue of extending the cost of capital report to third-party forecasted debt and using the deemed debt rate in that way.  We are saying that is not an appropriate thing to do in one or two cases.  That is the issue that should be put over to another forum.
	If the Board is of a mind to consider whether or not there should be a mechanical methodology for forecasting third-party debt, whether the existing long-term debt rate as it is determined on a year-by-year basis should be applied mechanically to forecasted third-party debt, that would be a generic policy change that should be discussed in a generic policy proceeding.
	It should not be done on one of the last couple of rate proceedings that happen in a particular year, in this case Innisfil and COLLUS, where the status quo, in terms of what should happen on third-party forecast debt, is that the Board should look at the evidence and make a determination based on the evidence, not rely on the deemed debt rate.
	So I think, with all due respect, in terms of whether this is a generic issue that should be put off to another proceeding or not, I think that the reply submissions have it backwards.  We are saying, yes, it should be put off and what should be put off is this extension of the application of the deemed debt rate generically to forecast third-party debt, when it clearly wasn't intended to be done that way in the report.  
	It is not the case that we are asking the Board to set up some sort of generic policy on forecasting third-party debt.  All we are asking is the Board do what it does every day, in most aspects of the application, which is look at the evidence that is put forwards on the forecast third-party debt and make a determination based on that evidence.  That is all we are asking.  
	If the Board wants to entertain some sort of mechanical forecasting of third-party forecast debt, that would be properly before the Board in a generic proceeding, and we support that issue in that proceeding.  We are saying, Don't do it now by approving the extension of the deemed debt rate to something that it was never intended to apply to.  
	I thought that is something I shouldn't wait for reply to.  
	Subject to your questions, those are my submissions-in-chief.  
	MR. KAISER:  Thank you.  Mr. MacIntosh, Mr. DeVellis, anything to add before we hear from COLLUS and Innisfil?
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	MR. DeVELLIS:  Thank you, Mr. Chairman.  I will be brief.  
	Mr. Buonaguro has done the bulk of the work on this, and we are here mainly in support but we would like to make a brief submission. 
	In our view, there are two errors in fact that have been identified in the motion.  The first, and I think Mr. Buonaguro already talked about this one so I will be brief, but is that the Board made its decision on the basis of no evidence.  
	That would clearly be an error in fact, and also raised issues of procedural fairness, because the parties never had an opportunity to make submissions on the issue.  
	As Mr. Buonaguro said, there was no evidence that the deemed debt rate was the best rate that utilities would -- that these utilities would be able to attract in the market for their third-party debt.  
	It seems from the utility's reply submission that they're now arguing after the fact that the deemed debt rate is the best rate, but this issue was never canvassed during the hearing, therefore never tested by the parties and in our view, it would be an error in fact for the Board to rely on that -- on the deemed debt rate and also, as I said, raises issue of procedural fairness. 
	The second error in fact, and I think Mr. Buonaguro refers to this implicitly although I don't think he said it explicitly, is that the Board relied on irrelevant considerations in making its decision.  By that I mean the Board's statement that because the debt had not yet been issued, that was the reason that the Board was applying the, the Board's deemed debt rate to the cost. 
	I say -- we say that is an irrelevant consideration because in virtually all cost of service applications, the various costs or revenues of the company are not known at the time.  The issue is what is the appropriate forecast.  
	In virtually all cost of service applications, the debt that the company will be issuing in the test year has not yet been issued.  So the issue is what is the appropriate forecast?  And what is the best market rate, in the case of third-party debt, that the company can obtain?  There is usually evidence on that and that is tested.  That didn't happen in this case with respect to the deemed debt rate.  
	So the fact that the debt had not yet been issued is not a relevant consideration in determining what the forecast should be and certainly no reason to do so when there was no evidence that that was the – that the deemed debt rate was the appropriate rate.  
	Lastly, Mr. Chairman, you asked in terms of materiality of this motion and Mr. Buonaguro had given you some numbers, and I have no quarrel with the numbers.  But I would like the Board to keep in mind that a decision like this would have an impact on subsequent decisions.  So it is not, in our view, just a matter of the specific monetary amounts at issue in the proceeding -- although I agree with Mr. Buonaguro the amounts are material in this case in relation to the revenue requirements of the particular utilities -- right.  
	Oh, right.  Thanks.  
	In addition to which, of course, it is not just for this year.  Whatever rate is decided on would be baked into the utility's revenue requirements for the IRM period, as well.  
	So those are my submissions, thank you, subject to any questions, thank you.  
	MR. KAISER:  Ms. Sebalj, do you have anything?  
	MS. SEBALJ:  I do, but I had expected that the utilities would respond first but I am happy to go ahead.  
	MR. KAISER:  I think we should hear from you.  
	MS. SEBALJ:  Sure.
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	MS. SEBALJ:  I had planned to take the Panel through the threshold test to provide guidance.  I think Mr. Buonaguro has done a good job of that and I expect that Mr. Vellone will also, but suffice it to say that the appropriate language is at page 18 of the NGEIR decision.  
	If I can summarize for you what Board staff sees as the questions that the panel should ask itself with respect to the threshold questions.  
	Essentially there are two main questions.  The first is:  Do the grounds raise a question as to the correctness of the decision?  And the second is:  Is the alleged error material and relevant to the outcome of the decision?  
	The first question is then broken down, as you know, in the NGEIR decision into what I will characterize as sub questions.  Is there an identifiable error in the decision?  And has the applicant shown that the findings are contrary to the evidence that was before the panel?  That the panel failed to address a material issue?  That the panel made inconsistent findings, or something of a similar nature.  
	In both the COLLUS and Innisfil motions, VECC is arguing that the original rates panels made -- that in the original rates cases, pardon me, the panels made a reviewable error in fact.  
	I think those are broken down into two categories.  The first one, it failed to apply a long-term debt rate based on the evidence of the forecasted long-term debt rates of the applicants, those being Innisfil and COLLUS.  
	And second, by using the deemed long-term debt rate calculated in or could dance with the report of the Board dated December 20th, 2006 in the context of the forecasted third-party non-variable new debt to be issued in a relevant rate year.  
	Board Staff's position on these points is that VECC has failed to meet the threshold test.  In the alternative, if this Panel finds that the threshold test has been met, then ultimately the original panel did not make an error in fact in its decisions for the COLLUS and Innisfil rates cases. 
	I would like to provide a little bit of reasoning behind that.  
	First, I suppose the best way to do this is to distinguish for you Board Staff's view from VECC's view.  The reason that we have a different view -- we agree with 90 percent of what Mr. Buonaguro has said, which are the facts based in the evidence in the case.  
	There was quite a bit of discussion in these cases around the Infrastructure Ontario rates of 5.08 percent.  There were interrogatories from Board Staff and others with respect to those rates.  
	There was what I will characterize as some confusion with respect to the ultimate instruments that the utilities were planning to take, whether it would be a 25-year note, a five-year note or some combination thereof.  
	Ultimately where Board Staff disagrees, if you will, with VECC's characterization of the case relates to the availability to the panel at the time it made its decision, these are the rates panels, in the Innisfil and COLLUS rates cases of interest rates at the time it made its decision.  
	While both the COLLUS and Innisfil applications contained in them rates of 5.08 percent, and while both of those rates were discussed in the cases, what I am going to suggest is that at the time the panel was making its deliberations or at the time the case closed, there was no rate before the panel that was in evidence, that 5.08, though in evidence at the beginning of the case, by the end of the case essentially the facts had eroded to the point where -- and I think this is evidenced in the decisions that the panel made -- that the panel was not comfortable with issuing those or putting a 5.08 into the decision. 
	I will take you to specifics.  In the Innisfil motion, VECC notes that in its reply submissions, the applicant agreed that it could and would enter into an Infrastructure Ontario loan at a shorter term than 25 years, allowing it to take advantage of lower interest rates.  Board Staff is in agreement with VECC, that this is what the applicant said.  
	However, we note that the applicant did not state that it was forecasting that it would enter into such a loan at a rate of 5.08 percent.  Further, that since the applicant had not completed its financing as of the close of the record of the proceeding, no rate was available to the Panel in its deliberations.
	In the COLLUS motion VECC notes that in their submissions, Board Staff questioned whether the 25-year rate was appropriate, given the reality that the applicant was going to enter into a five-year loan and that all intervenors accepted the applicant's forecasted issuance of new third-party non-variable debt at either the actual five-year rate, if that was obtained prior to the Board's decision or at the available five-year rate at the time of the Board's decision.  
	Board Staff is again in agreement with VECC on this point.  However, we note that neither of the rates that intervenors accepted were known as of the close of the record.  As such, they weren't available to the panel at the time of the close of the record.
	MR. KAISER:  Can I ask you a question on that?
	MS. SEBALJ:  Yes.
	MR. KAISER:  Mr. Buonaguro has referred you to some of the other decisions, and there is one of them - I don't remember which and maybe Mr. Sommerville will know, because he sat on the case - where the Board relied on a CIBC quote.  There was no firm rate, but they accepted that quote for the purpose of setting the rate.
	Is it your view that unless the rate is fixed and in place, the Board should go to this deemed debt rate?
	MS. SEBALJ:  No, that is not my view.
	Board Staff's view is that the panel hearing the case should determine whether or not the rate is reliable based on the evidence before it.
	I don't think we make any quarrel with -- I think it is the Thunder Bay decision that quoted the CIBC rate, but you can correct me if I am wrong.
	In that case, the panel was clearly comfortable -- sorry, it was Westario, Mr. Davies corrects me.  The panel was clearly comfortable with this long-term CIBC rate.
	In this case, I think the decision speaks for itself that the Panel wasn't comfortable with the 5.08 percent; otherwise, it would have clearly gone with that rate.  I think that would have been, if you will, the simpler route, because that was -- the 5.08 was in evidence.
	I thought about the question you are asking, and obviously it is -- it is obvious to you that panels are not bound by a previous panel's decisions.  Having said that, the Board always strives to have consistency among decisions.
	All that I can do, sitting looking at the decision from a Board Staff perspective, is think that in these cases the panel clearly was not comfortable with the 5.08 and had to look elsewhere for something that it felt more comfortable with.
	MR. KAISER:  All the Panel said was the rate was unknown, and that was true.  But it is often the case the rate may be unknown; it is under negotiation.
	But in this case, particularly with respect to COLLUS -- Mr. Buonaguro has referred it to us.  This is at the COLLUS submissions, page 38 of 50, line 736:
"COLLUS will utilize the current Infrastructure Ontario five-year serial term rate that is in place when the Board's decision is made..."
	And refers to Energy Probe and VECC and SEC agreeing to this.
	As Mr. Buonaguro says, it sounded, as between the parties, the matter was settled.  They were all proceeding on that basis.  It was unknown exactly what it was, but directionally they knew what it was going to be, and there was no discussion that the fact that it was unknown meant that you were driven to the deemed debt rate.
	I am trying to understand what is behind your proposition that if it is unknown, the Panel can say, Well, we are uncomfortable if it isn't nailed down to the last degree and in those circumstances it is acceptable for the Panel to go to the deemed debt rate?
	MS. SEBALJ:  Again, Board Staff is sitting here and we are certainly not the Panel and we were obviously not privy to the deliberations, but our view is that 5.08 is a posted rate and, if you will, I will take you to what might be an absurd example.
	MR. KAISER:  I guess my question is:  If something appears to be settled between the parties and if the Board is not going to accept that settlement, isn't there an obligation to say why?  And is it sufficient simply to say that when it is unknown and it is not fixed down to the last degree, we are not prepared to accept the settlement?  That seems to be the bottom line here.
	MR. SOMMERVILLE:  Just before you answer.  Certainly the corollary to that question is:  What is the reasoning in the panel -- that the panel has provided us with that makes the resort to the 7.62 deemed rate the right resort?  
	I mean, we have numbers on the file.  We have numbers in evidence.  It is 5.08 percent for five years and 5.99 percent for 25 years.
	COLLUS is saying we are going to go to the five-year  -- we are going to go to the five-year number.  I think we have Innisfil saying, We are going to go to something lower than the 25-year rate.
	So, I mean, we have numbers on file.  I guess what I am looking for is some reasoning here as to why what appears to be a rate that is completely unassociated with third-party debt, why that ought to be used as a proxy for this long-term rate.  It seems to me there has to be some reasoning supporting it and I don't see it.  Am I missing something?
	MS. SEBALJ:  Obviously I can't speak to anything but what is in the decision.  The panel's decision is what it is, but what I was going to suggest is I think, through the discussions in the case, it became clear this was a posted rate.  There had been no discussions between the utilities and Infrastructure Ontario.  They literally pulled these numbers up on a website.
	So there was no comfort given that those would actually be the rates, once Infrastructure Ontario took into account the individual circumstances of those utilities, whatever it may be, credit rating, term, whatever other -- as we are all familiar, I am sure, taking out loans and mortgages, whatever other details with respect to those individual borrowers might significantly impact those rates.
	Also, these decisions are all coming out at a time where there is significant uncertainty with respect to lending.
	So, you know, those two factors I am sure played into a decision.
	MR. SOMMERVILLE:  Those aren't in evidence, though.
	MS. SEBALJ:  I think the fact it is a posted rate is in evidence.  The fact that there were no negotiations between the parties, you're right.  The market is just what it is.
	All I am suggesting is that this panel made a decision based on the evidence that was before it.  I think it is clear that the evidence was -- you know, that the panel took the evidence into account.  Both rates were supposed to be updated -- both for COLLUS and Innisfil were going to be updated at the end of the case, such that 5.08 was never necessarily the appropriate rate.
	Essentially, the way Board Staff sees it is that the panel did not have a rate, 5.08 or otherwise.  Whether or not it was appropriate to use 7.62, I again agree with VECC that the long-term third-party unaffiliated debt rate in the cost of capital policy is not -- that is not the original intention, and that the cost of capital policy is silent on what you do when you do not have a contracted rate for third-party non-affiliated debt.
	I can only imagine that this panel, being uncomfortable with the evidence before it, chose something that was a proxy, the best proxy.
	So, essentially, there was no prudently negotiated contract rate.  There was no -- nothing in evidence to suggest that there had been the beginnings of, or any negotiations had occurred between the utility and Infrastructure Ontario, or, for that matter, any other lender, to suggest that these rates that were in evidence were real rates that may be achievable at the end of the day.
	Sorry, I am just....
	So Board Staff notes that the guidelines, the cost of capital guidelines, say the Board has determined that the rate for new debt that is held by a third party will be the prudently negotiated contract rate.  There was clearly no prudently negotiated contract rate available to the Board as of the close of the record in either of these cases since neither Innisfil nor COLLUS had issued the relevant date by that point in time.  Given the absence of such a rate, we would submit that the Board had two choices under the circumstances, either to accept the rate, the 5.08, or find an alternate rate.  And it is clear in this case the panel found an alternate rate.  
	Let me see if I missed anything here.  
	I should also note that Board Staff is unclear why VECC believes that a mid-2008, 25-year Infrastructure Ontario rate, which both applicants proposed should be updated, would constitute an acceptable proxy for a five-year debt to be issued in the second quarter of 2009.  
	It is the view of Staff that given the term differential, the age of this estimate and that neither of the applicants were actually proposing this rate, it was not appropriate to use for rate-setting purposes.  
	Essentially this brings us to our conclusion, which is that Staff is in agreement with the last grounds, essentially, that VECC makes in its motions, of both the COLLUS and Innisfil motions, which is that the Board's failure to incorporate a long-term debt rate based on the evidence of the forecast long-term debt rate is a reviewable error in fact with respect to the applicability of the Board's cost of capital policies and, in particular, the role of the Board's deemed long-term debt rate.   
	MR. SOMMERVILLE:  So you are accepting VECC's position with respect to the threshold question?  Do I understand that correctly?  With respect to the threshold question, you think the threshold has been met, but that the motion should fail?  Is that what you are saying?  
	MR. KAISER:  I thought I heard you at the outset say your position was the threshold had not been met. 
	MS. SEBALJ:  I did say the threshold had not been met.  
	I don't think that -- or Board Staff, sorry, does not think that the, that we have raised a question as to the correctness of the order or decision.  Again, I am melding essentially the threshold question and the merits question here, because the reasoning is the same, and that is that the panel did depart from the record that was before it, but I think that it did so because at the end of the day when the case closed, the evidence before it was that they didn't have rates to look at, that the 5.08 was not a reliable rate and that they didn't have numbers before them that they could use to determine what was appropriate in these two cases.  
	MR. KAISER:  But would you agree that there is an issue of correctness where the panel chooses not to adopt a rate that all of the parties have agreed to, and instead adopts a rate that none of the parties have even discussed?  Do you think that at least raises a question of correctness?  
	MS. SEBALJ:  I don't accept the argument, VECC's argument that this was essentially a settled issue.  Nothing is a settled issue when it is part of the hearing, and the panel always has the ability, in the public interest, to make a decision that departs from the evidentiary record before it.  
	I think that in this case that is what the panel did, in the public interest.  
	MR. KAISER:  All right.  Mr. Vellone.
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	MR. VELLONE:  Can you hear me?  
	The respondents essentially agree with pretty much everything that Board Staff –- 
	MR. KAISER:  Is your mike on, sir?  
	MR. VELLONE:  Can you hear me?  The respondents agree with essentially everything Board Staff has to say with respect to the threshold issue.  Board Staff, as well as the applicants in this case, as well as the Board has the benefit of our written submissions on both the threshold issue and the merits of the motion.  
	So I am going to walk quickly through that, but much of what was, what I would talk about in oral argument has already been discussed by either VECC or by Board Staff so I will try to make my way through it very quickly.  
	Before I start, I just want to update the Board on the status of this unissued third-party debt, and the point I would like to make is simply that there has been no change in the status of these loans since the Board heard the case, that is to say that neither COLLUS nor Innisfil has issued any new third-party debt.  We are not introducing any evidence on this point because it is not relevant to the merits of the motion.  
	It is the respondent’s principal submission that VECC has failed to meet the Board's threshold test pursuant to rule 45.01.  The basis of that submission is that VECC has failed to meet the threshold as elaborated in the NGEIR decision, which VECC has already walked through as has Board Staff.
	 Our point is that VECC is trying to use the Board's review process as an opportunity to reargue the case of the proper rate treatment of unissued third-party debt.  Specifically, VECC is seeking to have the Board reconsider and interpret differently the same body of evidence that was before the Board at the time it made its original decision.  
	As already noted by Board Staff, at the time of the two decisions, the Board had before it an array of evidence in respect to the appropriate treatment of unissued long-term debt.  These facts included the fact that the debt had not yet been put in place for either COLLUS or Innisfil and, therefore, neither the term nor the rate was actually known.  
	As well, the Board had before it the applicant's original proposals in respect to the treatment of unissued long-term debt, various interrogatories and responses to those in respect to the treatment, and submissions by the applicants, Board Staff and various intervenors with respect to the proper treatment of unissued long-term debt.  
	VECC has made no suggestion that the grounds of its motion or that there is any incompleteness in this evidence, that there is any change in circumstance or that any new facts has arisen that would change the evidence that was before the original review panel.  
	Instead, it is VECC's submission and I quote: 
"That while the Board had all the relevant facts in front of it, the Board did not consider any of those facts in making its decision." 
	The respondent, it is the respondent's submission this is not the case.  
	If you look at the COLLUS decision, at pages 19 to 21, you will see that the Board accurately summarizes the evidence and the submissions of COLLUS, Board Staff, School Energy Coalition, VECC, and Energy Probe on the proposed rate treatment for unissued long-term debt.  
	Similarly, at pages 23 and 24 of the Innisfil decision, the Board accurately summarizes the evidence and submissions of Innisfil and Energy Probe on the proposed rate treatment for unissued long-term debt.  
	That is to say, that the Board had all of this evidence in their mind when they came to their conclusion.  They thought long and hard about this.  And they made a decision that they thought was appropriate.  
	On the basis of this evidence, the Board assessed and evaluated the assumptions that were put forth that underpinned the proposed forecast for long-term debt.  
	VECC essentially disagrees with the Board's decisions and is attempting to use these motions as an opportunity to reargue the case.  
	Counsel for VECC makes much ado about the fact that the respondent's proposed debt rate treatment for unissued third-party debt, that is different than what was ultimately adopted by the Board in its decisions.  It should be remembered that for both COLLUS and Innisfil, these applications were their first attempt at a detailed, forward test year, cost of service-based application.  
	Second.  It should be kept in mind that the proper rate treatment of this unissued third-party debt is not explicitly addressed in the cost of capital report.  That is to say, when you are trying to figure out what the prudently negotiated contract rate is on third party debt that has not been issued, it is not clear how one would forecast that prudently negotiated contract rate.  
	One approach taken by the applicants is to formulate a forecasting methodology that is to apply in respect of unissued third-party debt.  However, as is evidenced by the range of submissions the Board saw in both of these cases, these methodologies are based on various contentious assumptions.  Because the loan hasn't been issued, the actual contract rate is not truly known.  That rate will actually vary depending on when and if a prudently negotiated third-party arm's-length contract is agreed to, and it will depend on when the loan is actually issued and the specifics of the loan arrangement, including the counter-party, the value of the loan, the term of the loan, any premiums or discounts that might apply, early repayment rights, termination, et cetera.
	When the loan has not been issued these -- the answers to these questions are necessarily evidenced based on assumptions.  The Board has a wide power and broad discretion to assess and reject, if necessary, the assumptions made by the parties in arriving at a forecasted forward test year values.  
	The Board's discretion is not limited to simply choosing among the alternatives put forward by the parties during a hearing.
	It is our submission that the Board had a complete basis of evidence before it on considering these proposals, and, in consideration of the uncertainty inherent in each of the assumptions, the Board rejected the array of proposed rate treatments and, instead, apply the Board's deemed long-term debt rate.  
	This approach has a number of benefits, as the Board's deemed long-term debt rate is the Board's economic, rigorous and formulaic averaging of -- an estimate of what the market rates might be.  Contrary to VECC's submission that this rate should only apply in specific deemed circumstances, the Board developed this long-term debt rate during a public hearing process, and it was the intent of this rate to be a reflection of what market rates would be, an averaging of 30-year and 10-year bond yields that are available in the market.
	It was perfectly reasonable for the Board to go to this rate to apply, in lieu of evidence on the actual market rate.
	VECC essentially disagrees with the Board's decision and is attempting to use the motions to try to reargue the case.  VECC has introduced no new evidence and is, instead, asking the Board to reconsider the decision at the time it made its original decision.
	For these reasons, we submit that VECC has failed to meet the Board's threshold pursuant to 45.01.
	MR. KAISER:  Thank you.  We will take the -- do you have anything further?
	MS. SEBALJ:  I just want to mention, assuming the Panel is going to break briefly, that there are some outstanding issues also that need to be addressed.
	The applicant has requested -- or, sorry, not the applicant.  The utilities have requested deferral accounts associated with -- associated with the cost of capital, and depending on what the Panel intends to do with the rest of the day, those should be discussed, in terms of the -- I believe Innisfil and COLLUS were looking for guidance as to how to book into the deferral accounts.  
	There are a couple of other things, as well.  There are some cost issues.  At one point, I believe the utilities were asking that VECC be denied costs, and they were also asking for a variance account to book the costs associated with this motion, as well as an increase in regulatory costs.
	So perhaps -- I don't know if you want that guidance now or later, but I would ask the utilities to provide some clarification.
	MR. KAISER:  Let's see if we can deal with the threshold, and, if the threshold passes, the merits, and then depending on that result we will hear the submissions.
	Mr. Vellone?
	MR. VELLONE:  To be clear, I have only made my submission on the threshold question, not on the merits.
	MR. SOMMERVILLE:  Okay.  But Mr. Buonaguro has made his submissions on the threshold question and the merits of the case, as has Board Staff.  So are you prepared, when we resume after the break, to complete your submissions on the merits of the application?
	MR. VELLONE:  Yes, we are.
	MR. KAISER:  All right.  We will come back and hear you on the merits.  Half an hour.
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	MR. KAISER:  Please be seated.  
	Mr. Vellone.  
	MR. VELLONE:  Is it the Board's intent to decide on the threshold issue and then hear submissions?
	MR. KAISER:  I think we are going to deal with it together.  We have heard the submissions together from the other parties, so we will let you complete your submissions and then we will deal with the whole matter. 
	MR. VELLONE:  Sure.  So to avoid being over-repetitive on the written submissions we put before the Board, I will try to make my way through this as quickly as possible and focus on some of the areas in the evidence where there are ambiguities that the Board took into consideration when making its decision to apply the deemed long-term debt rate.  
	On the merits, as is evidenced by our written submissions, COLLUS and Innisfil are making two principal submissions.  First, the Board's decisions are reasonable and VECC has put forth no good reason to vary the Board's decisions.  Second, and in the alternative, the proper rate treatment of unissued third-party debt is a generic policy issue that would best be addressed in a combined proceeding and not within the scope of these motions.  
	On the first submission, I would just like to note -- and this was noted earlier -- that the proper treatment of unissued third-party debt is not explicitly addressed in the Board's cost of capital report.  In that report, the Board determined that the rate for existing new long-term debt is that held by a third party shall be the prudently negotiated contract rate, including the recognition of premiums and discounts.  For unissued third-party debt this prudently negotiated contract rate is unknown.  There is no debt, there is no contract, there is no third party, and the actual rate on evidence and any potential discount or fees are unknown.  At best, a party must make a series of assumptions to arrive at this forecast.  
	As is evidenced by the range of submissions made during the applications, such forecasts can be based on a dizzying array of contentious assumptions.  
	First, I would like to note that the assumption about the value of the loan, specifically the principal value of the loan is unknown in these forecasts.  During the rate hearing for Innisfil Hydro, the principal value of its loan was reduced by almost half from 3.9 million to 1.869 million, due to reduced capital requirements.  
	This is only showing evidence that the prudently negotiated contract rate which will vary depending on the principal value of the loan, and this is not known at the time of the decision.  
	Second.  The counterparty for the loan is unknown.  Specifically I will note that Innisfil requested a new bank loan.  That is a loan with a third-party commercial bank and not directly with Infrastructure Ontario.  
	Despite the fact the Infrastructure Ontario forecasts are being used, Innisfil intended to get a rate from a third-party lending institution and any premiums, fees, or discounts over and above the Infrastructure Ontario rates were not before the Board in evidence on the IO rates.  One might argue that a bank may charge a premium over the IO rates because it can't borrow at the same right as the government of Ontario, and it needs to earn a profit on its loans.  Indeed, COLLUS provided evidence that such a premium might be as high as 50 basis points.  The bottom line, though, is that these amounts are unknown and their impact on the prudently negotiated contract rate is also unknown.  
	Third.  And as is evidenced by the range of submissions, the term of the loan is unknown.  
	Innisfil originally applied for a 25-year loan, but in an effort to be cooperative with intervenors, it agreed in its final submissions to enter into a shorter term loan in response to Energy Probe's submissions. 
	In both applications, Energy Probe argued about a dizzying array of possible rates that might apply for various Infrastructure Ontario loans ranging in terms from 5 years to 25 years.  
	Our point is only that the prudently negotiated contract rate will vary depending on the term of the loan, and in the Innisfil case, that term was not clearly specified.  
	MR. SOMMERVILLE:  I just have to stop you there, Mr. Vellone, because I am looking at the evidence you filed in August that your -- that COLLUS filed in August.  
	MR. VELLONE:  So to be clear, COLLUS agreed to a five-year term in its final submissions.  
	MR. SOMMERVILLE:  I am not talking about the final submissions, I am talking about the initial application material which refers to the OSIFA debt, as the debt holder, a principal at $1.1 million, a term of five years, and a rate of 5.08 percent.  That's what the application said.  I am reading from Exhibit 6, tab 1, schedule 3, page 1 of 1, filed August 15th, 2008.  
	MR. VELLONE:  Correct.  
	MR. SOMMERVILLE:  That is where you ended up, too.  Right?  
	MR. VELLONE:  At the end of the day?  
	MR. SOMMERVILLE:  Yes. 
	MR. VELLONE:  Yes.  I mean I was speaking directly to the Innisfil application.  So maybe it would be helpful to move to the Innisfil Hydro evidence.  
	If you look to -- I'm sorry, I don't have the tabs in front of me here -- tab 3 of the VECC motion materials.  
	MR. SOMMERVILLE:  Hmm-hmm.  
	MR. VELLONE:  You will see under cost of debt, this is page 2 of 3, the description of a bank loan to be issued May 1, 2009 in the amount of $3.95 million.  The amount was subsequently changed in response to interrogatories, but Innisfil's intention to secure a bank loan was not.   
	MR. SOMMERVILLE:  Except it says the debt holder is Infrastructure, right, Infrastructure Ontario, that is stipulated as the debt holder on the document you have indicated.  
	MR. VELLONE:  That's correct.  
	MR. SOMMERVILLE:  And the rate there is 5.08 percent.  
	MR. VELLONE:  Correct.  
	MR. SOMMERVILLE:  And at a 25-year rate in that case?  We can agree that at the end of the day Innisfil said we will take a lower, we will take a lower term in order to accommodate a lower debt rate.  I think that was in the final submission of Innisfil.  Isn't that what the evidence is?  
	MR. VELLONE:  Absolutely.  We are not disagreeing with either Board Staff or with VECC on the evidence that was before the Board.  
	All we are trying to say is that the Board, in consideration of this evidence -- 
	MR. SOMMERVILLE:  It was a moving target, it was a moving target?  
	MR. VELLONE:  Exactly, exactly.  That is our principal submission here.  And among other things, the terms were suggested to change around.  COLLUS agreed to change the term.  Innisfil said something shorter, but didn’t really say what the term was going to be.  
	So that is the only point we are trying to make.  We are not disagreeing on the evidentiary record before the Board. 
	MR. SOMMERVILLE:  What is your response to the idea that in the forecast year methodology which is what the Board uses for cost of service applications, it is inherent in that methodology that there will be forecasts of debt rates that are not finalized, that are not nailed down at the time the cost of service application is considered?  That is typically the case.  
	MR. VELLONE:  Absolutely.  I mean, it is our position that the Board can consider the assumptions that underpin those forecasts, and, if necessary, reject those assumptions. 
	MR. SOMMERVILLE:  Okay. 
	MR. VELLONE:  And adopt the deemed rate.  I mean if you look at the Board's new filing requirements for cost of service reviews, and this is found at tab 9 of our book of authorities, you will see explicit language in there around the filing requirements that the Board can consider these assumptions, can think about them.  If they don't like them, they can reject them and if necessary adopt the deemed rate.  
	MR. SOMMERVILLE:  Fair enough.  
	MR. VELLONE:  So despite all of this ambiguity, in their applications both Innisfil and COLLUS, figuratively speaking, took a kick at this can to try to forecast this.  And the results as is evidenced by the range of submissions the Board saw, is that it essentially opened up a whole can of worms. 
	Intervenors started asking about the term of the debt, about what day it should apply, maybe January 1st, maybe the date of the Board's decision.  
	All of this kind of underpinned the Board's decision, in our view, that there was uncertainty inherent in these assumptions and that for the purposes of certainty, it applied its deemed long-term rate in these applications.  
	I would like to say, briefly, that in both the COLLUS and Innisfil decisions, can be distinguished from Westario, Thunder Bay, and Peterborough, the three decisions forwarded by VECC on exactly this basis.  
	In each of these decisions, the assumptions underpinning the forecasts were deemed to be reasonable by the Board and accepted by the Board.  Specifically, we note in the Westario decision -- or, sorry, in the Peterborough decision that the Board noted that no party took issue with the proposed rate for the debt; that is, there wasn't necessarily the range of submissions that was before the Panel in Innisfil and COLLUS's case that led to the Board questioning the assumptions underpinning that debt.
	In the COLLUS and Innisfil hearing, in contrast, the Board was faced with an array of conflicting evidence that the Board had to assess.  The Board has wide power and broad discretion to evaluate those assumptions and, if necessary, reject them.  
	The Board had a complete basis of evidence before it, and in consideration of the uncertainty inherent on each of the assumptions, the Board rejected the respondents' and intervenors' proposed assumptions and respective rate treatment and, instead, applied the Board's long-term rate.
	In the absence of a clear policy in the Board's cost of capital report, the Board has its discretion to use the deemed long-term rate on a situation-by-situation basis as the imputed rate for unissued third-party debt for regulatory purposes.  
	In contrast to what is being proposed by VECC, the Board's discretion is not limited to simply choosing among the submissions and the alternatives made by the parties during a hearing.
	We submit that the Board wisely decided that in recognition of the ambiguity inherent in the various forecasts, it chose a simple and practical alternative, to apply the Board's current deemed long-term debt rate for the unissued third-party loans.
	This approach had certain benefits.  The Board's deemed long-term debt rate is based on a rigorous, formulaic, econometric averaging of market-based bond yields.  It is the Board's best estimate of the market rate for long-term debt applicable to distributors.
	It is preferable because, unlike the assumption-based forecast methodology, the deemed long-term debt rate formula is itself the result of a generic public hearing process that considered the submissions from a broad array of public interest groups.
	On this basis, the respondents submit that the Board's decisions are reasonable and VECC has put forth no good reason to vary the Board's decisions.
	On our second submission, in respect to -- in the alternative, we propose that the proper rate treatment of unissued third-party debt is a generic policy issue that would best be addressed in a combined proceeding and not within the scope of these motions.
	To the extent the Board's decisions are persuasive but not binding in subsequent hearings, the principle that may be decided by the Board today in this hearing will have a broad application for future cost of service rate hearings.
	We have seen some of those decisions that have been subsequently issued today in Exhibit K1.1.
	On the one hand, if the Board upholds its decisions, the Board will be deciding this principle based on a deemed long-term debt rate which, itself, is the result of a public hearing process.  On the other hand, if the Board varies the decisions, the respondents will be faced with carrying the costs associated with determining this generic issue; that is, the proper methodology for forecasting third-party debt.
	And other distributors that will be affected by this decision are effectively excluded from participating in the Board's process.  It is a fundamental principle of natural justice that parties that may be affected by a decision should be given an opportunity to respond to the issues in that decision.
	While COLLUS and Innisfil both received notice of these motions, more than 70 other licensed distributor have not been given notice of these proceedings, and the fact is the outcome may affect them.
	On June 18th, the Board issued its determination on the cost of capital parameters for 2009 rates and advised stakeholders that it is reviewing -- proceeding with a review of its policy regarding cost of capital.
	Given that the Board's policy on unissued debt is ambiguous, we propose and the respondents submit that the Board should not vary its decisions, because the proper rate treatment of unissued third-party debt is a generic policy issue that would best be addressed in this combined proceeding and not within the scope of these motions.
	That is the extent of our submissions.
	MR. KAISER:  Thank you.  Any reply?
	MR. BUONAGURO:  Yes, please.  Thank you.
	MR. SOMMERVILLE:  Oh, Mr. Vellone, your client has suggested that there is a cost issue, that these proceedings were not contemplated when the regulatory cost category was approved by the panel in the decision at issue here.
	MR. VELLONE:  Correct.
	MR. SOMMERVILLE:  Can you give us some idea as to the magnitude or the materiality of that issue as we consider all of the factors in this case?
	MR. VELLONE:  Can you let me confer with my clients for a moment?
	MR. SOMMERVILLE:  Yes, please.
	MR. VELLONE:  Maybe we can address that issue after Mr. Buonaguro does reply.
	MR. SOMMERVILLE:  I think that would be acceptable.  Yes, I think that would be acceptable.  I will defer to the Chair.
	MR. KAISER:  Let's deal with these cost and procedural issues after we deal with the standard matters.
	MR. SOMMERVILLE:  Fair enough.
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	MR. BUONAGURO:  Thank you.
	Aside from pointing out the irony that I am faced with two utilities who seem outraged that I would have the gall to support their evidence in their original applications on a motion to review, I do have some specific reply submissions to make.
	Both Board Staff and the utilities speak about the cost of capital report being silent on the issue of forecasted third-party debt, and that is true and we agree with that, and that is precisely why we think that extending the cost of capital report with respect to the deemed rate to forecast third-party debt is inappropriate outside a generic proceeding.  
	But the filing requirements aren't silent on how to deal with forecast debts.  We have included the filing requirements that are applicable to both of these applications.
	If you look at the COLLUS Power motion record, for example, at tab 3, page 2, we have included the filing requirements for debt for cost of capital rate of return, and it's clear that the companies are supposed to put in their test year long-term debt amounts, and, under component costs, they're supposed to put in calculation of costs for each item from the test year and justification of forecast costs by item, including key economic assumptions.
	That is what they're supposed to do.  The burden is on the utilities to establish a forecast, and ultimately the forecast risk is supposed to rest with the utilities.  That is the status quo.
	And the suggestion that we just heard that what VECC, through this motion, is pointing out is some sort of generic policy review is incorrect.  As I said in my opening, I think he has it backwards.  
	The generic policy question is whether the long-term deemed debt rate should be extended to encompass forecast third-party debt, which is what these two decisions attempt to do.  That is the question that, if the Board is going to consider it, is a generic policy decision, which should be considered in a generic forum presumably, for example, in the upcoming cost of capital review.
	Board Staff mentioned the deemed debt rate becoming a proxy in the face of inadequate or -- I guess a view that the evidence before the Board was inadequate.
	First, I would point out -- and I think this Panel caught this, as well, at least had the same interpretation.  I have read you the precise decisions on this precise point, and the only thing that those decisions talk about is the fact that the rate was unknown at the time of the decision, because -- by the very nature they're forecast rates. 
	There was no suggestion that the evidence itself as a forecast was lacking.
	What the Board did was then move on to the deemed debt rate, and I think the problem here is that that panel, and I think it was the same panel in both decisions, operated under the assumption that the deemed debt rate was there as an alternative, in any case.  And I think that is where we differ from the Board panel.  
	The deemed debt rate, we say, is a very specific instrument for very specific purposes.  It is not there as a catch-all to save companies who the Board may think have failed in their burden to properly forecast their rates.
	If you take away that assumption that the deemed debt rate is available, you are left with the evidence.  And I think everybody seems to agree on what the evidence was.  I think by -- both Board Staff and the companies say they agree with their assessment of the evidence.
	The evidence leads to a rate that is somewhere around 5.08 percent.  The highest rate that has been quoted, I think, pulled out of the evidence was just over 6 percent at one point in October.  The deemed debt rate is a full 150 basis points outside of that rate, being at 7.62 percent.  
	So what we have here is a situation where maybe the deciding panel felt the evidence was insufficient.  The burden to provide sufficient evidence is on the company, and as a solution to that failure of the burden, apparently, the Board went and gave them a deemed debt rate which is 150 basis points higher than the highest they put into the evidence.  That doesn't sit well, I have to tell you, in terms of being a fair result.  
	Both Board Staff and the companies talked about the fact that because it is a forecast debt there can be no prudently negotiated rate because it hasn't been negotiated yet.  
	All I can eely say to that is, so what?  It is a forecast test year.  You're supposed to forecast the rates.  It's sometimes one of the decisions talked about a forecast based on a quote that is almost a full year older than the decision.  It was acceptable.  
	In this case, both companies talked about the Infrastructure Ontario rates.  It is a definite lender giving definite rates.  I think Ms. Sebalj talked about Infrastructure Ontario rates being not real and I think the Infrastructure Ontario might be surprised to hear their rates are considered that way.  
	I think it was Mr. Vellone talked about Innisfil talking about a bank rate.  But I should point out that, as opposed to an Infrastructure Ontario rate, but if you look at the evidence -- I am looking at tab 6 of the Innisfil motion record -- in response to Board Staff interrogatories, page 358, Innisfil says to the Board through its evidence: 
"Innisfil Hydro had registered in the preapplication process with Infrastructure Ontario.  Infrastructure Ontario is a Crown corporation dedicated to building and renewing public infrastructure.  Infrastructure Ontario provides the following benefits:  Affordable borrowing rates, all capital expenditures are eligible for financing, long terms up to 40 years, no extra fees or need to refinance, hassle-free access to capital market financing, if necessary."
	I struggle to find, if they weren't intending the Board to believe they were entering into an Infrastructure Ontario loan, what it is they were trying to convince the Board they were doing as part of this interrogatory response.  
	Mr. Vellone talks about -- several times he used the word “contentious” with respect to the evidence in these two applications, and I -- I don't see it that way.  I actually didn’t see any contention with respect to the evidence.  
	Nobody disagreed that they could get these loans from Infrastructure Ontario.  Nobody disagreed that they had available to a range of loan terms from 5 years to I believe 40 years.  
	Nobody disagreed in the COLLUS application that it would be appropriate to get the rate that they actually received through the Infrastructure Ontario process, if they issued the loan before the time of the decision, or that they should get the Infrastructure Ontario loan that was prevalent at the time of the decision.  Nobody disagreed. 
	In Innisfil, and this is a slight mischaracterization, I think it was by Ms. Sebalj, it was unintentional.  If the Innisfil case, the submissions of the parties including Innisfil, by implication, were that the 5.08 percent rate that was in their application initially was adequate, given that the availability of the Infrastructure Ontario loan at varying levels of rates from 25 years to 10 years and so on, and the fact that those rates were, at least some of those rates were lower than 5.08 percent, gave Innisfil the flexibility to obtain a rate on or around 5.08 percent, such that the 5.08 was a reasonable assumption for the purpose of the forecast.  That is what actually happened in the Innisfil case. 
	Mr. Vellone talked about the fact that the Board has broad discretion, and we obviously don't disagree.  
	But in exercising that discretion, I think it almost goes without saying that the discretion has to be linked to the evidence, and the evidence in this case all centred around the Infrastructure Ontario evidence and the Infrastructure Ontario rates, and all of that evidence was agreed to.  
	So while we agree there is a broad discretion, we don't necessarily agree that that discretion could be exercised outside the evidence that is before the Board. 
	Now, Mr. Vellone seems to have taken our objection to the result on the basis that the Board used the deemed long-term rate even though nobody provided it as an alternative, as a suggestion that VECC believes the Board doesn't have the discretion to pick alternatives that weren't before it.  I think I said from the outset that is not correct.  That is not our view.  We do think however when the Board does that:  A, that picking an alternative that wasn't before them still has to be linked to the evidence; and B, that when the Board does that, there's certainly, if not a presumption, certainly very close to a presumption that where the parties have not had an opportunity to explore that alternative and link it to the evidence and ask interrogatories on the evidence that would support that particular position, that there should be, that the threshold issue of correctness would have been met on that basis.  
	I think the panel asked Ms. Sebalj about the correctness threshold.  I think that there have to be, you have to be very careful the threshold question of whether an issue is raised about correctness versus whether you ultimately believe that the decision was correct or not.  On the threshold issue of whether there is an issue of correctness I would suggest that when a Board panel makes a decision that is not in the evidence, first off, and second, wasn't even hinted at through the submissions of the parties, that there would be a presumption that there is at least an issue of correctness, even if ultimately the Board decides that the result was correct.  
	I believe subject to any questions, that those are my submissions in reply.  Thank you.  
	MR. KAISER:  Thank you.  Anything else?  
	MS. SEBALJ:  No.  
	MR. KAISER:  We will take a short break and then we will come back and deal with this matters and we will hear the ...
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	MR. VELLONE:  I just have one quick response to Mr. Buonaguro's reply.  I will limit my comments.  
	It is only in respect to the suggestion that if the Board were to uphold its decision, it would somehow be a generic issue that would apply to future rate hearings.  
	Mr. Buonaguro seems to change around our argument to get to that conclusion but has already put before the Board a number of decisions that are made subsequent to the original decision that contradict that assumption. 
	The point here is that the Board made a decision on a case-by-case basis, and that it is not necessarily going to bind the Board in future decisions.  
	MR. KAISER:  Thank you.  Yes, sir?  
	MR. BUONAGURO:  I was contemplating whether I should ask permission to briefly reply to that reply, to my reply.  
	MR. KAISER:  There is no need to reply, sometimes. 
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	MR. BUONAGURO:  We anticipate obviously 20 or 30 applications in the coming year for rebasing.  And the question for us is:  On what basis are those applications going to be made?  
	These two decisions out of all of the decisions that we have dealt with this year and in previous years, based on the introduction of the use of the long-term deemed debt rate for third-party forecasted debt, suggests to us that we may be faced with a situation if these decisions are determined to be correct, that companies can be relieved of the obligation to forecast their third-party debt and go out into the market and determine, with some reasonable assumptions, what they can actually get for third-party debt in order to pass on the savings, if there are any savings to be had, to their ratepayers who are going to bear the full cost of that debt.  
	With these two decisions standing, then we could have a number of applications that say yes, we are doing third-party debt, but just give us the deemed debt rate regardless of what is available to them through Infrastructure Ontario, for example, or for bank rates specific to quotes give to specific utilities. 
	If these two decisions are not found to be correct, then the companies in the upcoming rate applications will be in the same position they are now, which is that they will go out and when they're thinking about third-party debt, they will say, well, What can we do for ratepayers in order to get them the best deal and prove to the Board that we're forecasting on a reasonable basis?  That is the status quo that we are trying to preserve. 
	That is why we think that the issue has been turned around by the utilities.
	Extending the use of the forecasts -- sorry, extending the use of the deemed debt rate is a new policy which will change the way the forecasting is done at third parties, because there will be a sense that if I fail in my forecasting, I will be saved by the deemed debt rate.  
	In this case, it certainly had a very specific effect on the rates that were put into place by increasing the rate by at least 150 basis points, and, above the 5.08 that was applied for, increasing the rate by over 250 basis points.
	We just want to make sure that, in the future, companies are still cognizant of the fact that they have an obligation and a burden to forecast appropriately and that those forecasts are what is going to be driving the ultimate decisions in terms of whether their rates are just and reasonable.
	Thank you for that.
	MR. KAISER:  I think we should recognize that this Panel doesn't have any authority to require a generic hearing or to cause a generic hearing to happen, and also the two matters are not mutually exclusive.  We can still decide on this case, whatever that result might be.  And the Board, through the Chairman, can still decide to have a generic hearing.
	They're not mutually exclusive.
	MR. BUONAGURO:  That's true.  But once there is one decision that says, Yes, this is one way you can use the deemed long-term debt rate, it becomes very hard to go back until the Board makes a specific generic pronouncement to the contrary.
	And I think that our way of solving it, by showing that these particularly two decisions are incorrect in applying the deemed long-term rate that way, best preserve the fullness of the forecasting that is supposed to go on, in terms of third-party debt.  It is their burden to bear.  They're supposed to prove that there is appropriate debt.
	To be rewarded by putting in a deemed rate, which is 250 to 150 basis points higher than what they forecast, is scary, and going forward, we are worried that other companies may feel that the need to go out into the market and actually forecast the third-party debt may be lessened because of the availability of the deemed debt rate.  That's all.  Thank you.
	MR. KAISER:  Okay, thank you.  Fifteen minutes.
[bookmark: _Toc234655648]	--- Recess taken at 12:02 p.m.
[bookmark: _Toc234655649]	--- On resuming at 12:16 p.m. 
[bookmark: _Toc234655650]DECISION:
	MR. KAISER:  Please be seated.  
	The Board has heard argument today with respect to two motions brought by VECC.  The first is a motion dated April 28th, in which VECC seeks to vary a Board decision dated April 17th, 2009, regarding an application by COLLUS Power for just and reasonable rates effective May 1st, 2009.  
	The specific motion was to vary the Board's decision to use of the deemed long-term rate of 7.62 percent for the long-term debt rate instead of the 5.08 percent rate the applicant had forecasted for new third-party debt.
	A similar motion was filed on April 24th by VECC, relating to the Board's decision of April 6th regarding the application by Innisfil Hydro, for orders setting just and reasonable rates commencing May 1st, 2008.  The same relief was requested, namely that a long-term debt rate of 5.08 percent be substituted for the rate that the Board found to be appropriate in the decision, namely 7.62 percent.  
	For the reasons which follow, the Board grants the relief requested by VECC.  In the process of these reasons, I will also address the threshold question.  We are, as is common in these matters, deciding them at the same time.  It is often necessary to hear the evidence on the merits to determine whether, in fact, the threshold has been met.  
	I should say at the outset that the VECC motion is supported by Energy Probe and the School Energy Coalition.  It is opposed by counsel for the two utilities and counsel for Board Staff.  
	With respect to the threshold question, the parties have referred to this Board's NGEIR decision of May 22nd, 2007.  There the Board stated at page 18 as follows:  
"Every notice of motion shall set out the grounds for the motion that raise a question as to the correctness of the order of decision.  Therefore the grounds must raise a question as to the correctness of the order or decision.  In the panel's view, the purpose of the threshold test is to determine whether the grounds raise such a question.  The panel must also decide whether there is enough substance to the issues raised such as a review based on those issues could result in the Board deciding the order should be varied, cancelled or suspended."
	The Board is of the view that there is an issue of correctness here.  In particular, the Board, in these decisions, has ignored the evidence that supported the forecasted rate and was agreed to by all of the parties.  Instead the Panel found that because the forecasted rate had not been fixed and determined with finality, it was “unknown” and the Board should instead rely on the deemed long-term rate for third party debt.  
	This Panel is of the view that that this deemed rate was not intended to deal with situations such as this.  It relates to the Board's procedures for affiliate debt, which is not the case here.  Moreover, there is, as Mr. Buonaguro has pointed out, evidence that the parties agreed on the rate to be used in this case.  In fact, the concept of using the deemed rate was never discussed in the hearing by any of the parties and therefore no comment was made by any of the parties regarding its applicability.  
	There is also the issue of the substance.  Mr. Buonaguro has addressed that.  He has pointed out that if the adjustment he seeks is made, there will in the case of Innisfil be a reduction in the revenue requirement of some $63,000 which translates into a rate reduction for 2009 of 0.83 percent.  In the case of COLLUS the revenue requirement reduction is $85,000, which translates into a rate reduction of 1.48 percent for 2009 rates.  This is a material change.  Accordingly, the Board is of the view that the threshold test has been met.  
	The salient point for this Decision is the apparent consensus or agreement between the parties on the rate to be used for the purpose of the application.  
	Mr. Buonaguro referred us to page 38 of the final submissions of COLLUS Power.  At line 736, COLLUS argues in their final submissions: 
"COLLUS will utilize the current Infrastructure Ontario five-year serial term rate that is in place when the Board's decision is made and the FS is made for the 2009 DSR rates."
	There is then a reference to Energy Probe, SEC and VECC agreeing on this.  
	It appears, to us, that the parties accepted the rate at the time, which was 5.08 percent.  It was acknowledged that if in fact the loan was finalized before the final decision, the actual rate would replace the estimated rate.  
	As we pointed out in our questions, it is the nature of these proceedings which involve forward test years, that these rates are estimates, or forecasts.  It is common practice for the Board to use forecasts and to require the utilities, as Mr. Buonaguro points out, to bear the burden of supporting those forecasts.  
	Mr. Buonaguro referred to the Westario case, a decision of the Board on June 1st, 2009.  It was just one example of a utility attempting to forecast the long-term debt.  There, the Board relied upon a quote which the utility obtained from CIBC of 5.23 percent and factored that into other information to arrive at what the Board accepted in that decision as the effective rate, namely 5.82 percent.  
	In summary, it is a common and long-standing practice to require estimates of long-term debt based on different evidence.  There was evidence before the Board in this case.  The Board, for reasons unclear to us, chose to ignore it.  The only reason that we can find is that the rate was unknown.  We do not believe that to be a sufficient reason for ignoring the evidence, particularly where, as here, the rate was apparently agreed to by all of the parties.  
	I won't bother going through the Innisfil case in detail.  It is slightly more complicated because they didn't land on the five-year rate.  There was a reference to rates for different terms, five, 10, 15 and 20 years for loans, all from Infrastructure Ontario.  But it was acknowledged that in all likelihood, the longer term rates would even be less than the 5.08 percent five year rate.  So the 5.08 percent there was, in fact, a benchmark estimate, which, again, on the evidence all parties accepted.  
	That reference to the acceptance by the parties is in the reply submissions of Innisfil Hydro, at page 36 of 44, line 16:  
"Energy Probe submits it agrees with the use of the most recent Infrastructure Ontario debt rate available at the time the OEB sets the deemed long-term rate.  Innisfil submits it agrees with Energy Probe's observation regarding the five-, 10-, 15- and 20-year loan rates and will enter into a shorter-term loan rate loan and the associated rate."
	That really leaves just one issue, which is the argument advanced by the utilities that this review panel should not review this decision because it's a generic issue.
	This Panel does not accept that proposition.  A Motion for review has been filed.  We believe it is our obligation to decide the case on the facts before us.  And we have done that.
	It is always open to any of the parties to seek a generic proceeding.  In fact, the departure here is the departure that results from the initial decision.  That, in our view, is the decision that creates a new principle.  We are, in fact, by this decision going back to the long-standing practice. 
	But, as indicated, it is always open for parties to seek a generic review, if the parties believe that is in their interest.  It may be helpful to such a generic review that there are differing decisions.
	That concludes the Board's ruling on this matter, subject to a discussion regarding certain cost matters, which we will come to.
	Before I go there, any questions with respect to the decision?  Thank you, gentlemen.
	MS. SEBALJ:  I have a question with respect to the implementation of the decision, whether the Panel's intention is to have the -- what I am assuming is the 5.08 rate come into effect such that a new rate order is required or whether you would prefer the utilities track the variance and do that at the time, because we are nearing a point, actually, where the first year of IRM will start and we could clear that account then and deal with it in that manner.  
	So we really have what I see as two alternate ways of dealing with it.  I am not taking a position on either of them, but just being clear as to how the decision should be implemented.
	MR. KAISER:  Well, I would think it is clear -- maybe this wasn't your question -- the 5.08 percent would be substituted in the decision for the number that is there and would take effect when that decision becomes operative.
	MS. SEBALJ:  5.08?
	MR. KAISER:  Yes.  As to how you track it and as how you put the adjustment into rates, I would suggest you could talk to the parties and work out something that was agreeable.
	MR. SOMMERVILLE:  Typically, what we would be looking at is creation of a new draft rate order that would incorporate the new rate, the 5.08 as opposed to the 7.62, and use that as the foundation going forward, subject to any other adjustments that may arise with respect to our discussion about costs.
	MR. KAISER:  Mr. Buonaguro.
	MR. BUONAGURO:  Thank you.  I guess the only question, then, is the rates will -- the underlying rates will actually change in the next month or two as a result of the new draft order, or whether it is more convenient to track the reduction in deferral account and true it up when the IRM period next comes?  
	I guess it might be...
	MR. SOMMERVILLE:  I guess the disposition of a deferral account of this nature, I guess we could make  it -- we could tie it to, as a one-off, as it were, the IRM adjustment for presumably May 1st, 2010.  You could track it between now and then, and, on its terms, the deferral account would be disposable at May 1st, 2010.  That would work.  That would work equally well.
	Does Board Staff have any concerns about that?
	MS. SEBALJ:  No.  In fact, in discussions with Mr. Davies, who is more well-versed than I am in how these work practically, I think that was his mild preference, was to track it.
	MR. SOMMERVILLE:  That -- I see assent on the other side.
	MR. VELLONE:  It is our preference to do the variance account, only because COLLUS specifically is in the middle of a major IT system overhaul, and so implementing a new rate decision at this point would be difficult.
	MR. SOMMERVILLE:  I think so long as the -- probably the terms of the deferral account need to be circulated among the parties so that there is a clear statement in the body of the deferral account description that talks to that disposition at May 1st, 2010 and the terms of whatever is being captured.
	As long as that is clear, I don't think that should create any difficulties.
	MR. KAISER:  Mr. Vellone, you could draft up an order and circulate it to Mr. Buonaguro and the other parties.
	MR. VELLONE:  We can undertake to do that.
	MR. SOMMERVILLE:  Work with Mr. Davies, who is an acknowledged expert on this subject, as well.
	MR. KAISER:  Probably on consent.
	MR. BUONAGURO:  The only thing, I think it is implicit, but the second part -- there is two parts.  There is capturing the amounts that are, quote/unquote, "overpaid" in this year, but also that when they come to rebase, they would be the appropriate base year.  That also would be captured.  I just wanted to get that on the record.
	MR. SOMMERVILLE:  Right.  Going forward from May 1st, 2010 the fundamental rate will change?
	MR. BUONAGURO:  Yes, yes.  
	MR. SOMMERVILLE:  By 0.83 percent.
	MR. KAISER:  Mr. Vellone, you also had some submissions, I believe, with respect to costs?
[bookmark: _Toc234655651]Submissions by Mr. Vellone:
	MR. VELLONE:  Yes.  We had two submissions with respect to costs, but one of them was really predicated on whether or not VECC met the threshold test of the Board.  The intervenors have met the threshold test, according to the Board's judgment.  So we are going to withdraw those submissions in respect of the ability of the intervenors to recover costs and limit our submissions specifically for the creation of a new variance account to allow the utilities to recover their costs in respect of these motions, including intervenor costs.
	We were asked earlier whether or not those costs are material.  It is our belief, given the fact that these motions are dealing with amounts of $63,000 for COLLUS and $85,000 for Innisfil, that the legal costs associated with responding to these motions are indeed material.  
	Both applicants went before the Board in a written hearing process and had limited involvement of legal counsel throughout that process.  As a result, they were able to keep their costs relatively low.
	In responding to these oral hearing -- this request for this oral hearing and these motions, the respondents have worked together to combine their costs, but we still believe that they are material and that they should be able to recover them.
	MR. KAISER:  We don't know these costs at this point.  I would ask you this:  Can we leave it on the basis that we would agree that there should be such a variance account to cover/recover reasonably incurred costs by both the applicants, the moving parties, and the respondents, but we will ask you to actually file those costs, as we usually do, to have a look at the amounts?
	MR. VELLONE:  Yes.
	MR. KAISER:  Is that acceptable?
	MR. VELLONE:  Yes.
	MR. KAISER:  Mr. Buonaguro?
	MR. BUONAGURO:  That is fine.  Thank you.  So there will be a prudence review of the -- 
	MR. KAISER:  As there always is.
	MR. BUONAGURO:  Right.  Thank you.
	MR. KAISER:  We don't know the amount.  We accept what Mr. Vellone says, they're material, and there is no reason to doubt that they might not be material.  But it is not a blank cheque.
	MR. SOMMERVILLE:  Just so we are clear, it is the Board's intention to -- quite apart from the regulatory costs category of the OM&A decision that was made by the Board in the original decision, the Board is prepared to, subject to the prudence review, accept that the costs associated with this motion should also be recoverable by the utility in its -- and probably on the same basis as the deferral account associated with the change in the debt rate.  
	So that the utility will effectively be -- subject to a prudence review, effectively be held harmless with respect to its activity in this proceeding.
	That is really a reflection of the idea that the outcome of the proceeding was not one that you specifically sought.
	MR. VELLONE:  Okay.
	MR. KAISER:  You can put that in your draft order, as well, Mr. Vellone.
	MR. VELLONE:  Yes.  We can put both perhaps into the same variance account and track both at the same time.  We will circulate the terms of that.  Is that acceptable?
	MR. BUONAGURO:  Again, I think we can work it out.
	MR. KAISER:  You can work out the language.  You ought to be able to fix these amounts, but we will leave it to you.  You will circulate the draft order to Board counsel, of course, and we will deal with it in that manner.
	MS. SEBALJ:  I just wanted to be clear that the prudence review will only be for the utilities' costs.  Presumably the intervenors will submit cost claims as they normally would, and those will be approved and, therefore, that will be a conclusion -- a concluded decision.
	MR. KAISER:  We are hoping to deal with them all at the same time but...
	Okay, thank you.
[bookmark: _Toc234655652]	--- Whereupon the hearing adjourned at 12:37 p.m.
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