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SUMMARY OF FRPO POSITION
1. The Federation of Rental-Housing Providers of Ontario (FRPO)  presents the following argument in support of the Ontario Energy Board’s initiative to consider the Leave to Sell of the St. Clair Line and matters of jurisdiction, ratepayer impact and other conditions.  At the outset, FRPO states that it is in support of increasing the utilization of the St. Clair Line in moving volumes from Michigan to Dawn.  From a public interest perspective, we support the fundamental premise that the increased utilization of under-utilized assets is almost always preferred over the addition of new assets between common areas of receipt and delivery.  However, given the complex nature of this case, we cannot support the Leave to Sell as propositioned by the Applicant, Union Gas Ltd. (‘Union”) and its parent company, Spectra Energy Corporation (“Spectra”) in this proceeding.  In our submission, the public interest would be better served by a more equitable approach to enhancing the effectiveness of the Belle River to Dawn pipeline system.  

2. In our view, the simple way of understanding the complex inter-dependencies of issues is as follows:  Union Gas on behalf of the project proponents has documented a history of under-utilization of the line that has left ratepayers with a financial burden for many years
. In their view, this under-utilization is attributed to an inability to flow volumes from Bickford to Dawn because of the primary use of that line for storage operations
.  However, eliminating the bottleneck, in its submission, would require investment in a parallel loop of the Bickford to Dawn Line
.  Union had applied to the Board for a similar loop in the past as recently as 1999 providing a PI of 1.5 but had not completed the project as a regulated utility
.

3. In proposing the Spectra/DTE Joint Venture (JV) approach, Union stated that they believed that they could bring the project to fruition as integrated, point-to-point service
.  While the project was previously proposed at profitable economics
, Union witnesses expressed the need to move forward with the JV concept because they attributed the lack of utilization to “principally the lack of coordination and inability to coordinate the marketing of the various components and pipelines and services on that path”
.  For the security necessary to invest in the parallel path, they needed to have long-term fixed contracts.  To be able to provide a fixed transportation toll
  in their submission necessitated a partnership with DTE resulting in a pipeline that would come under NEB-regulated Group 2 regulation allowing for a long-term fixed rate toll
.
4. While this all appears to be a logical flow, there appears to be a glaring omission in Union’s representations in this matter.  Union already has the ability to provide long-term fixed contracts under its C1 transportation rate schedule.  Paragraph C) Rates reads, “The identified rates (excluding gas supply charges, if applicable) represent maximum prices for service.  These rates may change periodically.  Multi-year prices may also be negotiated, which may be higher than the identified rates
 (emphasis added).  This rate table clearly provides rates for transportation between St. Clair and Dawn.  
5. Given that Union already has authority to establish long-term fixed transportation rates, FRPO submits there must be other reasons for the creation of the JV and the move to NEB regulation.  We submit that this “marriage of convenience” in the creation of the JV allows the under-performing asset to be moved outside of utility rate base pre-empting a requirement to share the benefits with ratepayers.  We further submit that the move to NEB Group 2 regulation would reduce the amount of disclosure that would be available if the pipe remained under OEB regulation and its pending Storage and Transportation Access Rule (STAR).  FRPO would respectfully submit that the Board consider if the Leave to Sell would be in the public interest more than ensuring better asset utilization through appropriate incentives to the utility.  If the parties had the wherewithal to create this marriage of convenience called their joint venture, surely with the flexibility of negotiating flexible rates embedded in the C1 schedule, the parties should be able to coordinate long-term contracting for their individual benefit while ensuring that ratepayers’ interests are protected.
6. In the following pages, we will present our argument outlined by the Issues list as determined by the Panel in this proceeding.  FRPO has reviewed the Board Staff Submission and has been privy to the draft submissions of the Canadian Manufacturers and Exporters (“CME”) and therefore will, on some issues, communicate our support for their respective, well-articulated positions and not elaborate unless we believe it would be helpful to the Board.
1.0 JURISDICTION
1.1 If the proposed sale is approved, should the St. Clair Line be under the jurisdiction of the Ontario Energy Board (“OEB”) or the National Energy Board (“NEB”)?
1.2 If the proposed Dawn Gateway Line is ultimately completed, should it be under the jurisdiction of the OEB or the NEB?

7. As presented above, FRPO believes that the sale to the JV is not necessary to increase the utilization of the pipeline.  However, if the Board decides that the Sale of St. Clair Line to the JV is in the public interest, FRPO believes that the St. Clair Line should remain regulated by the OEB.  FRPO is persuaded by the arguments of Board Staff and CME that the resulting pipeline is not “functionally integrated and subject to common management, control and direction”
.
8. Further, in its Argument in Chief, Union states that “Dawn Gateway LP’s obligation to purchase the St. Clair Line is conditional on the Dawn Gateway LP obtaining approval from the NEB to charge tolls and tariffs under a Group 2 classification because the ability to offer fixed, long-term rates (which is not available under cost of service regulation) is a key feature of the Dawn Gateway project
 (emphasis added).  FRPO would urge the Board not to be so convinced by the benefits of security of supply into Ontario that it does not consider other options open to the Applicant.  As stated above, Union has the ability to offer fixed long-term rates in the C1 rate schedule and should be required to consider this option for increasing utilization that would benefit both ratepayers and shareholders.

9. In addition, Union is proposing that concerns regarding non-discriminatory access could be met with additional undertakings by the parties to supplement the non-discriminatory access conditions of the National Energy Board Act (the NEB Act)
.  However, in the instant proceeding, the OEB is trying to meet its objectives as laid out in the proposed STAR
.  If the Board does decide that the Leave to Sell is in the public interest, FRPO is concerned about how the Board would enforce the undertakings on DTE who is the proposed marketer and contractor for Dawn Gateway LP.  
10. Union has stated “With respect to price transparency, shippers have real-time daily access to the information that they need in order to decide whether the price being offered on the Dawn Gateway Pipeline is reasonable”
.  The price indices that Union is referring to are predominantly short term cash prices, while Dawn Gateway is already stating on the record that it has secured long-term contracts with multiple parties contingent on the Dawn Gateway pipeline proceeding
.  From what Union has been willing to put on the record in this proceeding, it is evident that Dawn Gateway LP does not intend to meet the level of disclosure contemplated in the proposed Rule. Without the transportation disclosure proposed by the STAR, it would be difficult for parties to claim discrimination and almost impossible to prove.  Once again, this makes the regulatory efficacy of additional undertakings seem weak or potentially powerless.    
2.0 IMPACT ON UNION’S TRANSMISSION AND DISTRIBUTION SYSTEMS AND UNION’S CUSTOMERS 
2.1 What impact would the proposed change in the ownership and operating control of the St. Clair Line have on the integrity, reliability, and operational flexibility of Union’s transmission and distribution systems?

11. As submitted above, FRPO believes that the increased utilization of the St. Clair Line will be beneficial and in the public interest.  Coupled with a looping of the Bickford to Dawn line, the increased gas landing in southwestern Ontario and the removal of operational constraint on the storage line will, in FRPO’s submission, improve the integrity, reliability and operational flexibility of Union’s transmission and distribution systems.
12. FRPO would respectfully differ from Board Staff’s position and suggest that the difference may be Board Staff’s reading of the referenced paragraph 23 in Union’s Argument in Chief
.  FRPO’s reading of this paragraph would be that the Sarnia Industrial Line “would be able to receive gas from the new Dawn Gateway Pipeline at the St. Clair Line station, as it does today” to mean that if there is a need, from managing an operational interruption to a force majeure situation, the link to the pipe would still be present and utilized thus not affecting the current security of supply.  In this way, the level of contracting that concerned Board staff
 would not have a direct bearing.
13. At the risk of being repetitive, FRPO would submit that an increased utilization of the St. Clair Line coupled with a looping of the Bickford Line would have the same effect without the change in ownership of the pipe.
2.2 How would the proposed sale of the St. Clair Line impact Union’s ability to connect future customers that are in proximity to the St. Clair Line?

14. While Union has not connected any customer to this point
, it does not mean that one may not come looking.  FRPO concurs with Board Staff in their submission describing concern for the ability of a large potential natural gas customer to obtain service
.  
2.3 How would the proposed sale impact Union’s ability to provide services to its existing customers, and what would be the impact on its rates? How should the proceeds of the proposed sale be treated for future rate making purposes?

15. FRPO accepts that if the Board were to decide in favour of Union’s Leave to Sell the St. Clair pipeline that there would a small positive benefit to ratepayers in being able to be relieved of an under-performing asset from ratebase.  FRPO would further accept that the value of this benefit would not be material as quantified by Union
.  From the description provided of existing and future operations, FRPO does not see any significant impact on Union’s ability to provide services.
16. In trying to promote, in its view, a more equitable allocation of benefits of the potential sale, FRPO was trying advance its proposition of compensation to ratepayers that would reflect the value of the pipeline moving forward and not the Net Book Value (NBV) as proposed by the Applicant
.  Absent the rates in the negotiated contingent contracts, it is difficult to propose a different value for the potential sale of the asset.  However, FRPO strongly supports the well-articulated submissions of CME in its Final Argument as a more equitable method of determining transfer price.
3.0 LAND MATTERS
3.1 How would a change in ownership and regulatory oversight impact the landowners’ interests including any land use restrictions, rights under existing agreements, abandonment obligations, and availability of costs awards related to regulatory proceedings?
17. FRPO defers to the GAPLO and CAEPLA group and will be making no submissions on this issue.
4.0 FIRST NATION CONSULTATIONS
4.1 Have all Aboriginal Peoples whose existing or asserted Aboriginal or treaty rights may be affected by the proposed sale been identified, have appropriate consultations been conducted with these groups, and if necessary, have appropriate accommodations been made with these groups?
18. FRPO will be making no submissions on this issue.
5.0 APPROPRIATE TEST
5.1 Will the proposed transaction have an adverse effect on balance relative to the status quo in relation to the Board’s statutory objectives?
19. The Board is well acquainted with the objectives for gas regulation.  For the purpose of description, the objectives are
:
The Board, in carrying out its responsibilities under this or any other Act in relation to gas, shall be guided by the following objectives:

1. To facilitate competition in the sale of gas to users.

2. To protect the interests of consumers with respect to prices and the reliability and quality of gas service.

3. To facilitate rational expansion of transmission and distribution systems.

4. To facilitate rational development and safe operation of gas storage.

5. To promote energy conservation and energy efficiency in a manner consistent with the policies of the Government of Ontario.

5.1 To facilitate the maintenance of a financially viable gas industry for the transmission, distribution and storage of gas.

6. To promote communication within the gas industry and the education of consumers. 1998, c. 15, Sched. B, s. 2; 2002, c. 23, s. 4 (2); 2003, c. 3, s. 3; 2004, c. 23, Sched. B, s. 2.

20. Board staff has prepared a comprehensive assessment of its views on objectives that would be impacted by the proposed Sale.  FRPO supports Board staff’s analysis and will add the following:
21. FRPO submits that on balance, the proposed Sale will have an adverse effect on balance relative to the status quo in relation to the Board’s statutory objectives.  The primary reason is that the proposed transaction takes a historically under-utilized utility asset and provides it to a JV, owned in great part by the utility’s parent company at a time when the asset could become very profitable.

22. It is well understood in the Natural Gas Industry in North America that domestic supply is shifting from the traditional basins of the Gulf of Mexico and the Western Canadian Sedimentary Basin to more mid-continent production
.  The result of this shift is an increased interest in shipping mid-west gas through Chicago and Michigan to Dawn to meet market demand in northeast North America.  This demand for the transportation path is evident in the proposals for pipeline capacity outlined in Union’s response to FRPO interrogatory No. 8
.  While other corporations are looking to invest in new facilities to meet the growing demand, Union is proposing to simply turn over its pipe to its parent company at NBV without determining its value in the open market.  In our view, this type of approach does not “facilitate the rational expansion of transmission systems” nor does it “facilitate the maintenance of a financially viable gas industry for the transmission…of natural gas”.  As submitted previously, we surely do not believe that the transfer price of NBV would serve to “protect the interests of consumers with respect to prices”.
5.2 What is the appropriate test to be applied by the Board in this application?
23. FRPO supports the argument of CME in recommending that the prevention of harm and fairness are the appropriate tests.  In addition to the submissions of CME, FRPO would add the following:
24. Union seemed to go to great lengths to get independent appraisal on the value of the pipeline
.  Union stated that it was taking a forward-looking approach: “We did take a prospective approach in terms of what we felt that line could continue to generate going forward, as it exists today”
.  However, that analysis was bounded by the phrase, “as it exists today”.  We respectfully submit that this analysis was only done to create the perception of ratepayer value in the proposed NBV transaction.  
25. At the time of completion of the study, the results from the Open Season were already known and yet there appears to be no attempt to calculate the value of the pipe coupled with a looping of the Bickford to Dawn Line.  As we have stated previously, Union has the ability to enter into long-term fixed contracts as allowed for by the C1 rate schedule.  Yet, this alternative has neither been advanced by Union in this proceeding nor was it considered for the purposes of valuation.  
26. As submitted by CME, in the interest of fairness, among the range of alternatives considered by the Board, FRPO would suggest that there are more effective ways to determine a fair transfer price if the Board decides that the Leave to Sell could be considered in the public interest.  However, FRPO would recommend to the Board that Union be ordered to present a feasibility study on a utility invested solution for looping the Bickford to Dawn Line, using C1 long term fixed rates, consistent with the regulatory compact that it has in maximizing the value of the assets it has been previously been given approval to build.
COSTS
27. FRPO respectfully submits that it be awarded 100% of its reasonably incurred costs of participating in this proceeding.  FRPO has been judicious and responsible in its involvement in certain aspects of this proceeding while choosing to defer to more expert counsel on certain matters (e.g., Land Matters, Notice to AG’s, etc.) constraining its hours of involvement.
ALL OF WHICH IS RESPECTFULLY SUBMITTED

This 21st day of August, 2009

            ________________________________________________
Dwayne Quinn, P. Eng, MBA

On behalf of FRPO
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