
FRASER MILNER CASGRAIN LLP 

Michael D. Schafles 
Direct Line: (4 16) 863-4457 
michaeI.schafler@fmc-law-corn 

VIA E-MAIL 

September 19,2007 

Ms. Kirsten WaIIi 
Board Secretary 
Ontario Energy Board 
2300 Yonge Street 
27th Floor, Box 23 19 
Toronto, Ontario 
M4P 1 E4 

Dear Ms Walli: 

Re: EB-2007-0606106 15 
Motion bv Consumers Council of Canada PCCC") Re. Interim Cost Award 

Pursuant to paragraph 2 of Procedural Order No. 7, Enbridge Gas Distribution Inc. ("EGD") 
offers the following comments in relation to the Amended Motion Record of CCC dated August 
23,2007. 

As EGD submitted on August 3, 2007 in connection with the Board's consultation regarding the 
Practice Direction on Cost Awards in ER-2007-0683, the company is not opposed to eligible 
parties receiving interim cost awards at significant junctures in proceedings of extended duration. 
EGD does not, however, support the concept of advanced funding (see attached submission of 
August 3,2007). 

As EGI) indicated in paragraph 10 of its August 3rd submission, a request for an interim cost 
award should be supported by some evidence as to the time and expenses incurred to a specified 
date. Moreover, the applicants (here, EGD and Union) would be required to pay 90% of the 
approved interim costs, leaving a 10% "hold back". This mechanism would permit the Board to 



decide, at the conclusion of the proceeding, whether the interim request was overstated having 
regard to the requestor's canhibution to the! entire proceeding. 

Findly, EGB nates that CCC is propamding an hourly rate of $300 for senior counsel, 
consultants and experts. EGR has no fkther submissions to make en this issue lhan those 
contained in its August 31d submission (paragraph 8). 

We trust these camments are helpful; shouId the Board require anything further we would be 
pleased to assist. 

Encl. 

ec: Robert Warren ( WeirFoulds LLP - CCC) 
Michael Penny (Torys LLP - Union Gas Limited) 
Jerry F m l  VHelen N ewland (Fraser Milner Casgrain LLP - EGD) 
Patrick Hoey (EGD) 
A1 l Intervenors 



ONTARIO ENERGY BOARD 

IN THE MATTER OF t he  01~ta11a Etltirtgy Board Acl. 1998, S 0 
1996. o I 5  (Sched B) 

A N D  IN THE MATTER OF the  Ontario Energy Board's 
Curisultation on the Practfce Direction on Cost Awards 

SUBMlSSlONS OF 
ENBRIDGE GAS DISTRIBUTION INC. 

1 Enbridge Gas D~strtbution Inc. ("EGD') IS pleased to provrde rts comments i r i  response to 

the consultation rnifiated hy the Ontaria Energy Board (the "OEB" or Ihe "Board") in respect of 

whether changes are needed lo I t ~ e  Practrce D~rectlon on Cost Awards (the Pract~ce 

Direction") 

2 In general, EGD has found that Ihe OEB's Pract~ce Direct~on is effeclrve and apptoprrate 

1n the nianner In which rt enables a w ~ d e  vafrety of stakeholders to actlveiy partrcrpale In 

regulatory actlvrlles before the  Board As explained In lhese suhm~ssrans though. EGD does 

b e t w e  that there are some changes that could be made to the Practice D~rectron lhat vdo~~ld 

pos~trvely impact on the Board's regirlalory processes by fosterrng and encouragrng ~ffrc~ency 

wtl~le at the satme tlnte ma~nfalning the ab~lrty of stakeholder groups to acttvely and effect~vely 

participate and represent their rnter ests and constrtuencres 

3 lr-t ~ t s  July 11. 2057 ietter, Ihe OEB ~r~vrted parties to comment on the tv,lo lssues that 

have been rdentrfred as being of greatesl concern to stakeholders In relat~on to cost awards 

etrytbilrty dnd t he  level/adequacy of the tarrff EGD has focused its comment on these toprcs 

Eligibility 

4 EGD sees no reason lo change  the elrgib~lrty crrter-ra sel out at sectron 3 03 of t h ~  

Pra~trce O~rect~on, but does s~tggest  acld~ng sotme gct~dance rn sect~on 3 04, which pruvides that 

In determ~nrng vvkethei- a party IS eligible for costs the Board can consider any factor t t  cons~ders 

relevant In the public ~nterest 



5 In particular, EGD belleves that section 3 04 of the Pract~ce Direction s h ~ ~ r l d  make clear 

that the Board may find ~t appropriate to deternilne whether a party seeking C6sts represc~ts 

substant~ally the same rnterests or canstltuency as another party seeklng costs This would 

rnake ~t clear to exkstrng and proposed lntervenors that duplicative ic~nded representailon of the 

sarne consumer groups and ~nterests  w ~ l l  b e  qlt~stloned and that the Board may, where 

approprmte, Itm~l the cost eligtbilrty (at least on an  overall basis) of substant~ally srrn~lar part~es 

It would also be consist~nt wlth section 4 03 of the Practice Qirect~on which provides that Ihe 

Board may provide dlrectlon to partles as to any matter which relates to the determ~natlr,~n of the 

amount of a cost award, ~ncludlng cornbinrng intervent~ons and avotdlng duplication of 

evidence". Such a clarification wo~lld address EGD's concern that, from lime to tlme ~t seems 

that there is more than one funded group repiesentlng essent~ally the same interest In a 

lwoceed~ng In those circurnstar~ces, the proceedlr~g 1s prolonged and ratepayers as a wholc 

are put to greater costs. w~thoclt any correspond~ng ben~fl t  In terms of add~tional perspectlvps 

berng presented to t h e  Board 

6 Sectlon 3 05 contams a list of parlies presumptively not el~gtble for a cost award It 

provrdes that certarn partres such as appl~cants and electricity and gas market participants arc 

not etigrble for cost awards. except rn specral clrcumstances EGD submlts that this l ~ s t  should 

be expanded to make clear that all partres who are pursurng their own prlvate commerclal 

Interests beyond their interests as ratepayers, wltether rnd~vidt~ally or as a group, ought 170t to 

be elig~tlle for cw ts  While there 1s certainly no reason wiry scrch parties cannot fully partrcrpate 

a s  lntervenors tn OEB regulatory activ~tles, 11 is not appropriate for ratepayers as a whole to fund 

th~s pattrc!pat~an which typrcally 15 intended to protect non-ratepayer interests 

7 .  As can be seen from the conlrnents above. EGD believes that ~t rS very rrnportant for 

groclps or assaciatrons ~ e ~ k j n g  cost ehgrbrlity to ctearly set out, in the![ ellglblltty request t h~ t  

ratepayer or other groups that they represent along w ~ t h  Ihe substantial Issues In a glven 

proceeding that are ~rnpartar-rt lo the~r const~tuency In particular. lnfornlatlon about such 

matters as ( I F  the constltuer~cy and mandate of t h e  group or association. (11) t he  s~lbstantial 

Issues of rrlterest to the ~ I . O L I ~  CT assnc~atbon; (lit) the crtteria used to determine the issues In 

w t ~ ~ c h  the group or assoc~atron will be ~nvolved; (iv) t he  manner rn which ~nstructlor?~ are 

obtafned by the group or associat~on's representatlve; (v) the manner in which the group or 

assoclatlon funds its particfpat~on rn regulatory activities before the OEB, and (v!) the experience 

of the yroup or asscrciatlon and its representatlve before the OEB and sinlrlar regulators would 



be helpflrl ta enable t he  O E 6  and the applicar~t to assess the appropriateness af cost e l l g ~ t > ~ l ~ l ~  

requests 

The Tariff 

8 EGD apprec~ates the contr~br~t!ons. assfstance and leadership provided by expe~~enccd 

counsel and other smnt  ~nterve~lor repi esentatives during t h e  cairrse of OEB proceedlrgs 

EGD is aware that some parties have observed that the tar~f f  amounts in the Practice Directiorr 

are lower than they o t ~ y  hi to be, particularly for senlor counsel, EGD does not disagree with this 

abservat~on EGD would support an approprrate increase in the Practice Direction tariff that 

would recognize the contrtbution of senlor counsel and consultants In this regard, EGD notes 

that the tarrff amounts for senlor counsel allowed by the Alberta Energy and Utilities Board 

(5250 per I~oiir) and the Brrtrsh Coli~n~bia Ut~lltlm Commission (5225 per hour) are somewhat 

higher than the OEB lariff for the most seneor counsel ~n Ontario (521 0 per hour) 

9 Another concern that has been raised by ~ntervenors r e l a t ~ s  to havlng l o  wall unlrl the 

end of long p~oceed~ngs before receiving cast awards In the context @f rates and other 

p~oceedrngs tlial last fcr nlany n~onths EGD understands this concern espec~ally srncc cost 

awards are often the prrrnary source of fund~ng for intervenor representatives EGO IS not 

O ~ F O S P ~  to add~ng a provision to the Bradtce Drrect~on that wo~i ld pwmrt partles who have been 

fnund to be ciigible lor c ~ s t  av~a fds  to apply for and receive inteilm cost awards at slgn~llcant 

junctures durtng the course of p~oceedings of extended duratrun Ir\lhlle EGD IS not opposed to 

the  provlsrnn of appropriate interirn cost awa~ds. ~t does not support any concept of advance 

funding, 

10 If the OER believes that allowhng for interim cost awards is appropriate. EGD has a 

proposal as to tiow this could work Under EGD's  suggested approach, ~nterirn cost award 

requests would be dealt w ~ l h  i1-1 an exped~ted fashion wlth a more deta~led review to occur at the 

end of the proceeding At specrf~ed ilri?e(s) during the course of a proceed~ng el~gtble partres 

would suhrnit h ~ g h  level (or short form) ieauests for an interim cost award relating tn time a n d  

expenses incurred to a specified date. Each party would retarn copes of the back-up 

docc~mentat~on to suppad its inter~m cost a w a ~ d  request. but this would nut be produced at that 

tlme unless specif~cally requested by the Board The applicant (the party paylng the cost 

awards) wocrld not review or commenl on fhe rnterim cost award requesrs Based on its review 

of the h~gh level interim cost award requests the Board would issite Interim cost awards and the 



applicant would be reqir~red to pay 90% of the lnterlm cost award. The f~nal  10% of the ~nterrn~ 

cosl award would be "held back", in order to allow for the poss~blllty that the Board ultimately 

dccrdes that the rnletrm request was overstated in the context of the party's contr~but~on to the 

proceeding as a wi7nIe At the end of the proceedrng, a party that had recerved an ~nterim cost 

award wauld set oc~t ~ t s  total cost c l a m  Including back-up documenfat~on. for the ert!rrc: 

proceed~ng At that trme the applicant wocrld be permrtted to comment On the party's cost 

request The Board wautd then consider the party's cost clairn for the praceedrng In its ent~rcty 

and determine a proper cost award for that party in the context of its part~c~pat~on rn and 

contribution to the proceedrng as a whole The Board's final cost awa~d would sef out a party s 

total entltlcrnent to costs over the full proceeding, and would require the applicant to pay that 

arnount less whatever amount had already been pard through the rnterrni cost award 

11 Whlle EGD supports appropriate changes to the tarlff for seninr ~ntervenor counsel and 

repwsentattves, and does not oppose the avatlabii~ty of ~ntenm costs. both of which v~ot1J11 

benefit ~ritervenors. EGD belteves that there is also an opporfclnity to rmplernent other changes 

that ivould benefit everyone by lmprovlng the efficiency of regulatory processes before the OEt! 

1 2  In recent proceed~ngs. EGD has been pleased to observe Intervenor groups wurkrng 

together to consolidate pas~l~ons and dude  responsibility for many of the lsscles that have 

proceeded to hear ~ n g  This contr~hutes to a faster more eff~cient and less expensrve pre- 

hearlng, negotiatron, settlement and hear~ng process. 

13. EGD belleves that encouraging the cooperation and efficiency of ~ntervenors benefils all 

padres. It should be noted though that the steps taken by ~ntervenors In t h ~ s  regard are not 

always obvrous to the Board To that end, EGD subnllts !hat ~t wotlld be appropriate !or 

~ntervenors to highlight, as part of therr cost award reqtlest, the steps that have been taken to 

work togetller w~t l i  other ~ntervenors to cansoirdate pos~tions, d~vlde respons~bilrties and (ake 

positive deps to reduce duplicat!on and increase effrclency in the proceed~ng 

14. EGD recognizes that the1 e can be a dlslncentive to any part~cular rntervenar cornbfning 

~ t s  efforts wlih others, thereby red~tcrng 11s own role. On the othe~ hand, such act~ons def~nltely 

benehl the process and ratepayers as a whole In order Zo encourage and reward ~ntervennrs 

ivho succeed rn improving the  effrcrency of the OEB's regulatory actlvrties. EGD subm~ls that it IS 

approprtale to provrde the Board wrth drscretron to award costs at a rate up to 33% above the 

tarlff to Ztrose parlrcular ~ntervenors who clearly demonstrate that they haue substantially 



contr~birted to the Increased efflclency of a partic~tlar praceed~ng. White others may argue t t ~ a l  

there are a var~ety of clrcurnstances where rt would be appropriate for the DEB tb'award cffsls rn 

excyss of the tar~ff I at=. EGD subm~ts that ~t IS appropriate to stt'lctly reserve this dlscret~ari 

solely to slt~lat~ons where a particular ~ntervenor has strbslantially contrrbuted to Improving the 

efflc~ency of a praceeding In those clrcurnstances. the existence and cosi of the ~ncentivc will 

be jllst~fled by the fact that everyone involved with the regulatory process benefits from 

increased effic~ency 

15 EGD rs grateful for Ihe opportunrty to make these comments, EGU looks forward to 

review~ng the subrn~ss!ons of other stakeholders and reserves Ihe right to comment on such 

subrn~ss~ons In the conteld of any proposed changes to the Practrce Di~ect~on. 

Date: Airgust 3.  2007 


