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IN THE MATTER OF the Ontario Energy Board Act, 1998 S.O. 1998, c. 15 (Schedule B) (the 
"OEB Act"); 

AND IN THE MATTER OF a Notice of Intention to Make an Order for Compliance against 
Toronto Hydro-Elechic System Limited 

NOTICE OF MOTION 

The Moving Party, Toronto Hydro Electric System Limited ("THESL") will bring a motion to 

the Board at a time and place to be determined by the Board Panel for orders respecting the 

disclosure and production of documents in accordance with the Board's Amended Decision and 

Order, dated October 23,2009 (the "Disclosure Decision"). 

Specifically, THESL requests the following orders: 

) That compliance counsel produce the complaint or complaints filed against THESL by the 
Smart Metering Work Group (the "Working Group Complaints") that were apparently filed 
with the Board and/or with the Market Surveillance Panel in December, 2008 and which 
culminated in the Board issuing a Notice of Intention to Make an Order for against THESL 
as well as all other materials related to this complaint that were prepared, sent, received, or 
reviewed by or exchanged with any employee of the Board who was involved in the review 
andlor investigation of THESL in relation to THESL's smart metering of condominium units 
(the "Working Group Information."); 

(2) That the Board Panel review the documents for which production is resisted on the basis of 
solicitor client privilege to determine whether the claim for privilege is appropriate and to 
order production of all documents that the Board Panel determines are not properly subject 
to solicitor-client privilege; and 

(3) Setting dates for Compliance Counsel to file pre-filed evidence and respond to 
Interrogatories. 

The Grounds for this order are as follows: 



I. Generally 

(1) On October 26,2009, Compliance Counsel provided THESL with a bound copy of 

documents that it was prepared to disclosure (the "Disclosed Documents") and a list of 

documents for which solicitor-client privilege was claimed (the "Privilege Claim"). 

Letter from Compliance Counsel to Counsel for THESL dated October 26, 2009, 
including enclosures. 

(2) On October 30,2009, counsel for THESL requested Compliance Counsel to produce 

additional relevant materials, including materials related to the Working Group Complaints. 

Letter from Counsel for THESL Compliance Counsel to dated October 30, 2009 

(3) On November 3,2009, this request was refused. 

Letter from Compliance Counsel to Counsel for THESL dated November 3, 2009 

11. With respect to the production of the Working Group Information: 

(1) The Disclosure Decision directed the Compliance Team to: 

"produce all information that may relate to suite metering or smart metering 
practices of Toronto in relation to Metrogate or Avonshire, prepared, sent, 
received or reviewed by or exchanged with any employee of the Board who was 
involved in the review and/or investigation of Toronto in relation to Toronto's 
smart metering of condominium units." 

OEB Disclosure Decision, October 23, 2009, p.12. 

(2) The dictionary definition of the term "in relation to" has been interpreted by a number of 

courts as having "some material association with, connection with, or linkage with." 

Majestic Contractors Ltd. v. N.C.L. Contracting Ltd, [I9941 S.J. No. 278 (Sask. 
Q.B.), paragraph 21. 

Zkeng v. Canada (Minister of Citizenship and immigration) (Fed. Ct. T.D.) ,  
paragraphs 26-29. 



(3) From a purposive perspective, in the context of production of information for use in both 

judicial and administrative proceedings, the definition of the term "in relation to" is aimed at 

a broad disclosure requirement. As the B.C. Supreme Court observed: 

What is the meaning of that definition? What are the documents which are 
documents relating to any mater in question in the action? In Jones v. Monte 
Video Gas Co. (1) the Court stated its desire to make the rule as to the affidavit of 
documents as elastic as was possible. And I think that that is the view of the Court 
both as to the sources from which the information can be derived, and as to the 
nature of the documents. We desire to make the rule as large as we can with due 
regard to propriety; and therefore I desire to give as large an interpretation as I 
can to the words of the rule, "a document relating to any matter in question in the 
action." I think it obvious from the use o f  these terms that the documents to be 
produced are not conJned to those, which would be evidence either to prove or to 
disprove any matter in question in the action; and the practice with regard to 
insurance cases shows that the Court never thought that the person making the 
affidavit would satisfy the duty imposed upon him by merely setting out such 
documents, as would be evidence to support or defeat any issue in the cause. The 
doctrine seems to me to go farther than that and to go as far as the principle which 
I am about to lay down. It seems to me that every document relates to the matters 
in question in the action, which not only would be evidence upon any issue, but 
also which, it is reasonable to suppose, contains information which may -- not 
which must -- either directly or indirectly enable the party requiring the afldavil 
either to advance his own case or to damage the case ofhis adversary . 
(Emphasis added by B.C.S.C.) 

Lougheedv. Filgate (1995), 5 B.C.L.R. (3d) 101 at paragraphs 32-33 (B.C.S.C.) 

See also: Kotonopoulos v. Becker Milk Company, [I9741 O.L.R.B. Rep. 732 at 
pp. 737-739. 

(4) As a result, the disclosure obligation on the Compliance Team here is not just to disclose 

materials that specifically identify alleged activities of THESL at Avonshire or Metrogate, 

but all materials that are linked to, or logically connected with the allegations made against 

THESL at Avonshire and Metrogate. To apply the language quoted in the previous 

paragraph, the Compliance team must disclose "every document [that] relates to the matters 

in question in the action [i.e., the allegations against THESL respecting Avonshire and 

Metrogate], which not only would be evidence upon any issue, but also which, it is 



reasonable to suppose, contains information which may -- not which must -- either directly 

or indirectly enable the party requiring the affidavit [i.e., THESL] either to advance his own 

case or to damage the case of his adversary [i.e., the Compliance Team]." 

(5) From the material that Compliance Counsel has disclosed, it is clear that the Working Group 

Materials are related to the allegations made against THESL respecting Metrogate and 

Avonshire. Specifically: 

The Correspondence produced from Avonshire and Metrogate indicate that 
THESL provided Avonshire and Metrogate the offer to connect that they 
requested. The allegations that THESL refused to connect Avonshire and 
Metrogate, and the impact of that refusal, came from the Working Group. These 
allegations are not supported by - and in fact contradict - the Correspondence 
produced from Avonshire and Metrogate. 

Compliance Counsel Documents, Tabs 1 and 9. 

The Compliance Team May 1,2009 and July 15 Briefing Notes which 
recommended an enforcement proceeding against THESL, specifically identified 
the Working Group Complaint as supporting the allegations made against THESL 
in this proceeding. Again, these allegations were made by the Working Group in 
its complaint, not by Avonshire and Metrogate. These allegations are repeated as 
fact by Compliance Staff in its Briefing Notes in support of issuing the Notice of 
Compliance herein against THESL's activities at Avonshire and Metrogate. 

Compliance Counsel Documents, Tabs 1 1  and 18. 

The materials respecting Avonshire and Metrogate that are relied upon by 
Compliance Team in these proceedings and in its briefing notes are taken from a 
Brief of Materials provided by counsel for the Working Group to the Compliance 
Team entitled. "In the Matter of a Comvlaint and Request to undertake an 
investigation made by members of the Smart Sub-metering Working Group to the 
Market Surveillance Panel, under Subsection 4.3.1 of the Ontario Energy Board 
Act..."; 

Compliance Counsel Documents, Tab 9. 

In the cover letter providing these materials, counsel for the Working Group made 
specific allegations tying the allegations of THESL's conduct relating to both 
Metrogate and Avonshire to the Working Group complaint. 



Compliance Counsel Documerzls, Tab 9, 1 1 and 18. 

(6) In light of the foregoing, there is clearly a relationship between the Working Group 

Information and the allegations made against THESL respecting Avonshire and Metrogate. 

In fact, it appears that this prosecution was based on the allegations in the Working Group 

Complaint, and not by Avonshire and Metrogate. Access to the Working Group Information 

may be relevant in allowing THESL to at least determine whether it may challenge the 

credibility of the allegations made against it, as well as the Compliance Team's investigation 

and recommendations based on those allegations. 

11. With respect to the Request that the Panel review Documents for which Privilege is 
Claimed. 

The grounds for this request are as follows: 

(1) the Board's Disclosure Decision stated that "any claim for privilege must reference specific 

documents. We are not prepared to accept blanket claims of privilege." 

Disclosuve Decision, at paragraph 27. 

(2) THESL acknowledges that the OEB Compliance Team is entitled to claim privilege for the 

legal advice that is provided to it. However, as the Supreme Court of Canada stated in R. v. 

Campbell, "It is, of course, not everything done by a government (or other lawyer) that 

attracts solicitor-client privilege: 

"While some of what government lawyers do is indistinguishable from the work 
of private practitioners, they may and frequently do have multiple responsibilities 
including, for example, participation in various operating committees of their 
respective departments. Government lawyers who have spent years with a 
particular client department may be called upon to offer policy advice that has 
nothing to do with their legal training or expertise, but draws on departmental 
know-how. Advice given by lawyers on matters outside the solicitor-client 
relationship is not protected." 

R. v. Campbell, [I9991 1 S.C.R. 565, at para. 50 



(3) It is obviously not possible for THESL to make informed submissions on the specific 

documents for which privilege is claimed here. However, even a cursory review of the list of 

documents for which privilege is claimed suggests that the claim is being made very broadly. 

(4) First, the list of documents includes materials that were apparently prepared by Board staff 

employees who are not lawyers. 

The "Privilege Claim" in letter from Compliance Counsel to Counsel for THESL 
datedoctober 26, 2009. Nos. 8.01, 9.03, 15.01, 16.02, 16.06, 17.02, 18.01, 20.2, 
and 23.01). 

(5) Second, the sheer quantity of documents for which privilege is claimed is startling. There 

are 71 documents in the Privilege Claim. Seventy of these documents are dated between 

April 21,2009 and July 29,2005. There are also 70 working days in that period. This 

suggests that, on average, written legal advice was communicated on every single working 

day in that period, 

(6) Also, the Compliance Team has only produced 19 documents. If all of these allegedly 

privileged documents contained legal advice, then that would mean that close to four 

documents of legal advice are prepared for every one document of non-privileged 

communications (including casual emails and working notes). 

(7) Finally, from a review of the materials that have been provided, it is clear that Board 

Counsel acted as a member of the Compliance Team, involved in attempting to secure a 

prosecution, not as a disinterested provider of legal services; 

(8) It is particularly noteworthy in this regard that the list of allegedly privileged documents 

contains attachments to Briefing Notes dated May 1 and July 15,2009. It is clear that the 



role of compliance counsel in those meetings was not to provide objective legal advice to 

decision makers, but to advocate for a specific outcome. As a result, legal positions put 

forward by Staff in respect of these documents (and any other documents surrounding the 

Briefing Notes) are more in the form of legal submissions than legal advice. As a result, 

solicitor client privilege does not apply. 

Compliance Counsel Documents, Tab 9, 11 and 18. 

(9) THESL suggests that the only appropriate solution to address whether all the documents for 

which solicitor client privilege is claimed is entitled to that privilege is for the panel to 

review the documents in the absence of counsel to determine whether they provide legal 

advice (in which case the privilege attaches), or whether the provide policy or other non- 

legal advice, in which case the privilege does not attach. 

111. Date for Compliance Team's Pre-Filed Evidence. 

(1) Since the commencement of this proceeding in August, 2009, THESL has requested the 

Compliance Team to commit to dates by which it will file pre-filed evidence and respond to 

written interrogatories. The Compliance Team has continually failed or refused to commit to 

these dates. THESL therefore requests that the Board impose such dates through a 

Procedural Order. 

Letter from counselfor THESL to Compliance Counsel, August 28, 2009 

OEB Rules o f  Practice and Procedure, Rules 13, 28 and 29. 

All of Which is Respectfully Submitted 

Date: November 5,2009 



George Vegh 

McCarthy Tetrault LLP 
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Email: gvegh@mccarthy.ca 

Counsel for Toronto Hydro-Electric System Limited 
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Attention: Board Secretary 
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Maureen Helt 

Compliance Counsel 

Ontario Energy Board 

P.O. Box 2319 
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M4P 1E4 

AND TO: 



Compliance Counsel 

Mr. Glenn Zacher 
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Ontario Energy 
Board 

Commission de I'Bnergie 
de I'Ontario 

IN THE MATTER OF the Ontario Energy Board Act, 1998, 
S.O. 1998, c.15, (Schedule B); 

AND IN THE MATTER OF a Notice of Intention to Make an 
Order for Compliance against Toronto Hydro-Electric System 
Limited. 

BEFORE: Gordon Kaiser 
Vice-Chair and Presiding Member 

Cynthia Chaplin 
Member 

AMENDED DECISION AND ORDER 

[I] This Decision addresses a motion brought by Toronto Hydro-Electric System 
Limited ("Toronto") for the production and disclosure of certain documents from: the 
Board; certain complainants, Metrogate Inc. ("Metrogate"), Residences of Avonshire Inc. 
("Avonshire"), Deltera Inc. ("Deltera") and Enbridge Electric Connections Inc. 
("Enbridge"); and the members of the Smart Sub-Metering Working Group (the "Working 
Group") '. 

[Z]  This is a compliance proceeding in which Compliance Counsel is seeking an 
Order under section 112.3 of the OEB Act. That section states: 

' The Smart Sub-metering Working Group is made up of the following members: 

Carma Industries lnc. 
Enbridge Electric Connections Inc. 
Hydro Connection Inc. 
lntellimeter Canada Inc. 
Provident Energy Management Inc. 
Stratacon lnc. 
Wyse Meter Solutions 
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112.3 (1) If the Board is satisfied that a person has contravened or is likely to 
contravene an enforceable provision, the Board may make an order requiring the 
person to comply with the enforceable provision and to take such action as the 
Board may specify to, 

(a) remedy a contravention that has occurred; or 

(b) prevent a contravention or further contravention of the enforceable 
provision. 

[3] In the Notice of Intention to Make an Order For Compliance dated August 4, 
2009, the Board identified the enforceable provisions as: section 28 of the Electricity 
Act, 1998 (the "Electricity Act"); section 53.17 of the Electricity Act; section 2.4.6 of the 
Distribution System Code (the "DSC); section 3.1.1 of the DSC; and section 5.1.9 of 
the DSC. 

[4] The foregoing provisions create a scheme under which condominium developers 
or corporations may opt to: (i) have a distributor smart-meter individual condominium 
units, in which case each unit owner becomes a customer of the distributor; or (ii) have 

a Board-licensed smart sub-meter provider smart sub-meter individual units, in which 
case the condominium corporation (through a bulk meter) continues to be the customer 
of the distributor and the smart sub-metering provider allocates the bulk bill to the 
individual unit owners. 

[5] At issue in this proceeding is Toronto's practice of refusing to connect new 
condominium projects within its service area unless all units in the condominium are 
individually smart-metered by Toronto. This practice, it is alleged, effectively precludes 
condominium corporations or developers from the option of using services of licensed 

smart sub-meter providers. 

[6] In this proceeding, the Board alleges that Toronto's practice violates the above- 
noted provisions of the Electricity Act and the DSC. The particulars of non-compliance 
are set out in the Compliance Notice: 

1. Toronto's Conditions of Service, specifically section 2.3.7.1 . I ,  states that 
Toronto "will provide electronic or conventional smart suite metering for each 

unit of a new Multi-unit site, or a condominium." By way of letters dated April 
22, 2009, Toronto informed Metrogate Inc. ("Metrogate") and Avonshire Inc. 
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("Avonshire") that despite Metrogate and Avonshire's request that Toronto 
prepare a revised Offer to Connect for condominiums based on a bulk meter I 
sub-metering configuration, Toronto would not offer that connection for new 
conaaminiums and would not prepare a revised Offer to Connect on that 
basis. 

2. Toronto's refusal to connect on that basis is contrary to the requirement of a 
distributor to connect to a building, to its distribution system as per section 28 
of the Electricity Act and is contrary to section 3.1 .I of the DSC. 

3. Toronto's practice is also contrary to section 5.1.9 of the DSC which states 
that distributors must install smart meters when requested to do so by the 
board of directors of a condominium corporation or by the developer of a 
building, in any stage of construction, on land for which a declaration and 
description is proposed or intended to be registered pursuant to section 2 of 
the Condominium Act, 1998. 

4. Toronto's practice is also contrary to section 53.1 7 of the Electricity Act (and 
Ontario Regulation 442107 - Installation of Smart Meters and Smart Sub- 
Metering Systems in Condominiums (made under the Electricity Act)) which 
contemplates a choice between smart metering and smart sub-metering. 

5. Toronto's Conditions of Service are therefore contrary to section 2.4.6 of the 
DSC which states that Conditions of Service must be consistent with the 
provisions of the DSC and all other applicable codes and legislation. 

[7] On August 21, 2009 Toronto wrote to Compliance Counsel requesting 
"disclosure and production of all information that may relate to suite metering or smart 
metering practices of THESL or third parties". 

[8] On September 1,2009 Compliance Counsel responded and provided counsel for 
Toronto with a package of documents2 containing: 

(a) Stakeholder complaints made to the Board; 
(b) Compliance ofice communications with Toronto; and 
(c) Extracts from Toronto's Conditions of Service, the Distribution System 

Code, and the Smart sub-~etering Code. 

'Affidavit of Patrick G. Duffy sworn September 22, 2009. Exhibit KM1.l 
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[9] On August 28, 2009 Toronto wrote to the Working Group and requested 

disclosure of "all contracts made with, condominium developers with respect to the 
installation and operation of sub-meters for condominiums in the City of Toronto" from 
each member of the Working Group. 

[ lo ]  On August 31, 2009, the Working Group informed Toronto by letter that it would 
not be providing the materials requested. 

[I I] In this motion, Toronto is seeking the production of: 

(a) all information that may relate to suite metering or smart metering practices of 
Toronto or third parties, prepared, sent, received, or reviewed by or exchanged 
with any employee of the Board who was involved in the review and/or 
investigation of Toronto in relation to Toronto's smart-metering of condominium 
units (referred to by Toronto as "Compliance Information"); 

(b) all communications among the "Complainants" (Metrogate, Avonshire, Deltera, 
and Enbridge) and sub-meterers or condominiums developers addressing the 
terms on which sub-meters offer to provide sub-metering to condominium 
developers in the City of Toronto (referred to by Toronto as "Complainant 
Information"); and 

(c) materials from the members of the Working Group, specifically all proposals 
made to, and all contracts made with, condominium developers with respect to 
the installation and operation of sub-meters for condominiums in the City of 
Toronto (the "Working Group Materials"). 

Disclosure By Compliance Counsel 

1121 Toronto is seeking extensive disclosure and production of documents based 
upon the Supreme Court decision in ~ t inchcombe~.  The Stinchcombe standard was 
summarized by Supreme Court of Canada in ~a i l l e fe r~ .  

"The Crown must disclose all relevant information to the accused, whether 
inculpatory or exculpatory, subject to the exercise of the Crown's 
discretion to refuse to disclose information that is privileged or plainly 

R. V. Stinchcombe, [I9911 3 S.C.R. 326. 

R. v. Tailleter, [2003] 3 S.C.R. 307. 
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irrelevant. Relevance must be assessed in relation both to the charge 
itself and to the reasonably possible defences. The relevant information 
must be disclosed whether or not the Crown intends to introduce it in 
evidence, before election or plea (p. 343). Moreover, all statements 
obtained from person who have provided relevant information to the 
authorities should be produced notwithstanding that they are not proposed 
as Crown witnesses ... 

As the courts have defined it, the concept of relevance favours the 
disclosure of evidence. Little information will exempt from the duty that is 
imposed on the prosecution to disclose evidence. 

The Crown's duty to disclose is therefore triggered whenever there is a 
reasonable possibility of the information being useful to the accused in 
making full answer and defence." 

[I 31 The Stinchcombe standard was established in the context of an indictable 
criminal offense and the disclosure requirements of a prosecutor. Mr. Justice Sopinka, 
the author of that opinion questioned at the time whether it would even extend to 
summary conviction offenses. Stinchcombe has however been applied to civil 
proceedings by administrative tribunals but that extension has largely been restricted to 
cases where an individual's livelihood is at stake. 

[I41 In Re Ber$ the Ontario Securities Commission (the "Commission") decided that 
Stinchcornbe required that documents reflecting settlement agreements between other 
parties should be produced. In Re Biovai16 the Commission also recognized that the 
staff must provide disclosure similar to this Stinchcornbe standard following the 
Supreme Court of Canada in Deloitte and Touche L L P ~ .  Toronto also relies on the 
~arkandey'decision, a disciplinary proceeding against an ophthalmologist. At 
paragraph 43 the Court stated 

(2008),31' O.S.C.B. 5441. 

(2008), 31 O.S.C.B. 7161. 

' Deloiffe & Touche LLP v. Ontario (Secu~ities Commission), [2003] 2 S.C.R. 713 

Markandey v. Ontario (Board of Ophthalmic Dispensers) [I9941 O.J. No. 484. See also Re Suman 32 
O.S.C.B. 592 at para 38. 
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"The importance of full disclosure to the fairness of the disciplinary 
proceedings before the Board cannot be overstated. Although the 
standards of pre-trial disclosure in criminal matters would generally be 
higher than in administrative matters (See Biscotti et al. v. Ontario 
Securities Commission, supra), tribunals should disclose all information 
relevant to the conduct of the case, whether it be damaging to or 
supportive of a respondent's position, in a timely manner unless it is 
privileged as a matter of law. Minimally, this should include copies of all 

witness statements and notes of the investigators. The disclosure should 
be made by counsel to the Board after a diligent review of the course of 

the investigation. Where information is withheld on the basis of its 
irrelevance or a claim of legal privilege, counsel should facilitate of review 
of these decisions, if necessary." 

[I51 Compliance Counsel responds that the Sfinchcornbe level of disclosure is limited 
to criminal or disciplinary proceedings where the accused faces a severe sanction. He 
relies on the recent Supreme Court of Canada decision in May v. s ern dale' at 
paragraph 91: 

"It is important to bear in mind that the Stinchcornbe principles were 
enunciated in the particular context of criminal proceedings where the 
innocence of the accused was at stake. Given the severity of the potential 

consequences the appropriate level of disclosure was quite high. In these 
cases, the impugned decisions are purely administrative. These cases do 
not involve a criminal trial and innocence is not at stake. The 
Sfinchcornbe principles do not apply in the administrative context." 

[I61 Compliance Counsel also relies on the Federal Court decision in C I B A - G ~ ~ ~ ~ "  
which concerned the disclosure standards to be used by the Patented Medicine Prices 
Review Board. CIBA-Geigy was accused of excessive pricing and the company faced 
substantial fines relating to any excess profits. CIBA-Geigy requested all documents 
relating to all matters at issue that were or had been in the possession or control of the 

Board. The request was for all relevant documents whether favorable or prejudicial to 
the Respondent's position whether or not Board staff plan to rely upon those documents 

May v. Ferndale Institution, [2005] 3 S.C.R. 809. 

lo CIBA-Geigy Canada Ltd., (1994) 83 F.T.R. 2. 
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as part of its case. In that sense the claim by CIBA-Geigy for disclosure was similar to 
the claim by Toronto before this Board. 

[I71 In the trial decision Mr. Justice McKeown refused the requested disclosure 
stating at paragraph 32: 

"In summary, when the statutory scheme of this Board is looked at, the 
Board is a regulatory Board or tribunal. There is no point in the legislature 
creating a regulatory tribunal if the tribunal is treated as a criminal court. 
The obligations concerning disclosure imposed by the doctrine of fairness 
and natural justice are met if the subject of the inquiry is advised of the 
case it has to meet and is provided with all the documents that will be 
relied on." 

[I81 The Federal Court of Appeal upheld the trial decision1' stating at paragraph 8: 

"This is where any criminal analogy to the proceedings in the case at bar 
breaks down. There are admittedly extremely serious economic 
consequences for an unsuccessful patentee at a s. 83 hearing, and a 
possible effect on a corporation's reputation in the market place. But as 
McKeown J. found, the administrative tribunal here has economic 
regulatory functions and has no power to affect human rights in a way akin 
to criminal proceedings." 

[I91 To require a Board to disclose all possibly relevant information gathered in the 
course of its regulatory activities could easily impede its work from an administrative 
standpoint. As Macaulay and Sprague note "there must be a reason the functions have 
been mandated to an administrative agency and not to a court "I2. There is also a 
significant difference between disciplinary proceedings where an individual may lose his 
livelihood and a situation where a corporation faces a sanction by way of fine or 
administrative penalty. An economic regulator, such as this Board, has little ability to 
affect human rights in the manner of a criminal or disciplinary proceeding. No individual 
is at risk in this case. Counsel for Toronto suggested that there may be an analogy in 
that Toronto could lose its license and ability to operate. Compliance Counsel 
responded that he is not seeking such a remedy. 

" CIBA-Geigy Canada Ltd., (1994) 3 F.C. 425 (CA). 

l 2  Macaulay and Sprague, Hearings Before Administrative Tribunals (Carswell 2009) at 9-1 to 9-2. 
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[20] Toronto argued that the Board often requires extensive disclosure from utilities it 

regulates and it would be wrong if the Board were to impose a broad disclosure 
requirement on a utility as an Applicant and not provide similar rights when the utility is 
a Respondent facing charges that it failed to comply with the Act or its licence. In West 
Coast ~ n e r g y ' ~  the Board set out the standard of disclosure required of a utility and 

sanctioned the utility with a cost penalty for failure to comply: 

"A public utility in Ontario with a monopoly franchise is not a garden 
variety corporation. It has special responsibilities which form part of what 
the courts have described as the "regulatory compact". One aspect of that 
regulatory compact is an obligation to disclose material facts on a timely 

basis ... 

Failure to disclose has at least two unfortunate consequences. First, it 
can only result in less than optimum Board decisions. Second, it adds to 

the time and cost of proceedings. Neither of these are in the public 
interest. 

A publicly regulated corporation is under a general duty to disclose all 
relevant information relating to Board proceedings it is engaged in unless 
the information is privileged or not under its control. In doing so, a utility 
should err on the side of inclusion. Furthermore, the utility bears the 
burden of establishing that there is no reasonable possibility that 
withholding the information would impair a fair outcome in the proceeding 
This onus would not apply where the non-disclosure is justified by the law 
of privilege but no privilege is claimed here." 

[21] There is no question that the Board takes a broad view of disclosure for 
regulated utilities but that obligation flows from the unique status of a public utility with a 
monopoly franchise. As indicated in West Coast Energy that responsibility flows from 
the "regulatory compact" long recognized by the courts. That is not the situation here. 
The law respecting disclosure is well developed. The question before us is whether 
Stinchcombe extends to this type of regulatory proceeding where no individual rights 
are at issue. We take the view that it does not. 

[22] Compliance Counsel responds that he is only required to produce documents he 
intends to rely on. Toronto claims that it should have access to all documents 

'3 Re West Coast Energy Inc. and Union Gas Limited EB-2008-0304, November 19, 2008 at p.11 
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necessary to meet those charges and frame its defence. In this regard Toronto sets out 
a very specific defence. Toronto intends to argue that it has a statutory defence which 
allows them to refuse to connect if there is a violation of law. Toronto argues that it is 
illegal for unlicensed distributors to profit from distribution activities. 

1231 Accordingly, Toronto seeks information on the financial arrangements between 
condominium developers and sub-meterers to determine whether either or both of these 
are seeking to profit from distribution activities. Toronto argues that this information is 
relevant to its defense under section 3.1 .I of the Distribution System code14. That 
section authorizes a refusal to connect where the customer contravenes the laws of 

Ontario. 

[24] Fairness is always a matter of balancing different interests. As indicated, we do 
not accept that Stinchcombe applies to the disclosure requirements in this case. On the 
other hand, we believe Toronto is entitled to frame its defence as it sees fit and to obtain 
documents necessary to argue that defence. Whether they will be successful in that 
legal argument remains to be seen. But as a matter of fairness they are entitled to have 
documents required to advance a defence particularly where, as here, they have 
identified a specific arguable defence. Accordingly, we will order Compliance Counsel 
to produce all documents relating to smart metering activities at Metrogate and 
Avonshire. 

[25] This is narrower disclosure than Toronto seeks. Toronto is seeking "all 
information that may relate to suite metering or smart metering practices of Toronto or 
third parties, prepared, sent, received, or reviewed by or exchanged with any employee 
of the Board who was involved in the review andlor investigation of Toronto in relation to 
Toronto's smart-metering of condominium units". 

'4 DSC section 3.1.1 states that: In establishing its connection policy as specified in its Conditions of 
Service, and determining how to comply with its obligations under section 28 of the Elecfricify Acf, a 
distributor may consider the following reasons to refuse to connect, or continue to connect, a customer: 

(a) contravention of the laws of Canada or the Province of Ontario including the Ontario Electrical 
Safety Code; 

(b) violation of conditions in a distributor's licence; 
(c) materially adverse effect on the reliability or safety of the distribution system; 
(d) imposition of an unsafe worker situation beyond normal risks inherent in the operation of the 

distribution system; 
(e) a material decrease in the efficiency of the distributor's distribution system; 
(0 a materially adverse effect on the quality of distribution services received by an existing 

connection; and 
(g) if the person requesting the connection owes the distributor money for distribution services, or for 

non-payment of a security deposit. The distributor shall give the person a reasonable opportunity 
to provide the security deposit consistent with section 2.4.20. 
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[26] The Notice of Intention to Make an Order issued by the Board on August 4 limits 
the questionable conduct to actions of Toronto with respect to Metrogate and Avonshire. 

No allegations are made with respect to other condominiums. Accordingly, any 
production of documents should be limited to documents in the possession of 
Compliance Counsel that relate to Metrogate and Avonshire. 

[27] These documents should be produced within ten days unless there is a claim of 
privilege. There is no question that this Board is required to recognize claims of privilege 
where appropriate'5, but any claim of privilege must reference specific documents. We 
are not prepared to accept blanket claims of privilege. 

Disclosure of Third-Party Documents 

[28] Toronto is also seeking broad disclosure from third parties. Specifically they 
request "all communications among the "Complianants" (Metrogate, Avonshire, Deltera, 
and Enbridge) and sub-meterers or condominium developers addressing the terms on 
which sub-meters offer to provide sub-metering to condominium developers in the City 
of Toronto". They also request that all members of the Working Group produce all 
proposals and all contracts made with condominium developers relating to the 
installation and operation of sub-meters for condominiums in the City of Toronto. Seven 
companies form the Working Group. 

[29] There is no question that the Board has jurisdiction to order third parties to 
produce doc~men ts '~  but this is an unusual step to be taken only when the documents 
identified are clearly relevant and no prejudice or undue burden on the third parties 
results from the disclosure. We do not believe that Toronto has met the burden in this 

case. 

[30] As the Ontario Municipal Board cautioned in Hammersmifh ~ a n a d a "  the Board 
"must be mindful of the possible abuse of the discovery process. We should be vigilant 
against any attempt to transform the right to discovery into a license to procure 
information from the world at large". Toronto has not identified specific documents. 
Rather, they request allseven members of the Working Group and each of the 

'' Blood Tribe Deparfment of Health v. Canada (Privacy Commission), [2008] 2 S.C.R. 574. 

16 See s. 21(1) of the Ontario Energy Board Act, 1998, and ss. 5.4 and 12 of the Statutory Powers 
Procedure Act. 

" Hammerson Canada Inc. v. Guelph (City), [I9991 O.M.B.D. No. 1174 at para. 7. 
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"complainants" to produce all proposals and all contracts with all condominium 
developers in the City of Toronto. 

[31] Concern with a fishing expedition is particularly relevant here where the 
members of the Working Group all compete with Toronto in the supply of smart meters 
to condominium units. Moreover, this is not a Stinchcombe case and Toronto's conduct 
is being questioned regarding only two condominium units, Metrogate and Avonshire, 
not all condominium units in Toronto. 

[32] We also noted that the Board has appointed an independent lawyer to act as 
Compliance Counsel in this case largely in response to Toronto's concerns that the 
Board should not be acting as both an investigator and prosecutor. Toronto originally 
sought an order from the board concerning the separation of those activities. That 
matter has been resolved by the Board appointing independent counsel and the 
agreement by counsel to certain joint undertakings set out in Appendix A to this 
decision. 

[33] It is important in considering this aspect of the motion to note that paragraph 37 
of the factum filed by Compliance Counsel states that "the complainant information and 
Working Group materials [requested by Toronto directly from the third parties] have not 
been shared with Board compliance staff and will not be relied upon by compliance 
counsel in this proceeding". We would also note that of the production ordered with 
respect to Metrogate and Avonshire goes beyond the bare minimum that Compliance 
Counsel offered, namely that he produce only those documents that he intended to rely 
upon. 

[34] In the circumstances we believe that the production ordered with respect to 
Metrogate and Avonshire materials held by Compliance Counsel meets any fairness 
concerns. Accordingly, no production will be ordered against third parties. 

Role of Prosecution Staff 

[35] In addition to orders for the production of various documents, Toronto also 
sought certain orders from the Board relating to procedural matters. The purpose of 
these requests was to ensure that sufficient separation was maintained between the 
members of Board staff (along with their external counsel) that were and had been 
working on the file from a compliance perspective to bring the case against Toronto 
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("Compliance Staff') and the members of Board staff that were and had been assisting 
the Board panel in this matter ("Board Staff'). 

[36] Prior to the commencement of the oral hearing on the motion, the parties 
reached an agreement on an appropriate procedural protocol, which was approved by 
the Board. A copy of this protocol, which has been signed by the counsel which are 
bound by it, is attached as Appendix A to this decision. 

IT IS THEREFORE ORDERED THAT: 

1. Compliance Counsel will within ten days produce all information that may relate 
to suite metering or smart metering practices of Toronto in relation to Metrogate 
or Avonshire, or Metrogate or Avonshire, prepared, sent, received, or reviewed 
by or exchanged with any employee of the Board who was involved in the review 
and/or investigation of Toronto in relation to Toronto's smart-metering of 
condominium units. 

DATED at Toronto, October 23, 2009 

ONTARIO ENERGY BOARD 

Original signed by 

Kirsten Walli 
Board Secretary 



Appendix A 

Procedural Protocol 

By Notice of Motion dated September 4, 2009, the Defendant Toronto Hydro Electric 
System Limited ("THESL") requested an order from the Board establishing a process for 
this proceeding, and in particular, governing how the Board will ensure that the Board 
Staff Team (consisting of individuals listed below) and the Panel hearing this proceeding 
(the "Panel") will govern their interactions with the Compliance Team (consisting of 
individuals listed below). 

The Board Staff Team consists of persons who are assisting the Panel in this matter, 
specifically Michael Millar, Lenore Dougan and Adrian Pye. 

The Compliance Team consists of persons who have been engaged in the 
investigation, compliance or prosecution of this application, specifically: Maureen Helt, 
MaryAnne Aldred, Joanna Rosset, Martine Band, Mark Garner, Brian Hewson, Jill 
Bada, (no longer an employee of the OEB) Fiona O'Connell, Lee Harmer, and Paul 
Gasparatto. 

The Board Staff Team agrees to support the following protocol for the Panel's 
endorsement: 

1. Members from each Team will have no contact with each other about matters 
relevant to this proceeding, except through the public hearing process or through 
correspondence copied to all other parties. Members of the Compliance team 
will have no contact with Board members on matters relevant to this proceeding, 
except through the public hearing process. 

2. No member of either Team will place any files relevant to this proceeding that are 
not on the public record (computer or otherwise) in a place that can be accessed 
by the other team or anyone not on their Team. 

3. The Team lists will be circulated to everyone at the Board, with instructions that 
no person at the Board that is not on one of the Teams may communicate with 
any member of either Team about this case except as specifically authorized in 
writing from the Board. If it is discovered that a person at the Board has either 
assisted the panel in this matter or engaged in the investigation and prosecution 
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of this matter throughout the course of this proceeding, or if, during the course of 
this proceeding, any additional persons either assist the panel in this matter or 
engage in the investigation and prosecution of this matter, then the Board Staff 
Team will immediately inform THESL and such person will be added to the 
appropriate list of persons. 

4. The Board Staff Team will only provide advice to the Panel on questions of facts, 
law, policy or some combination thereof on the public record so that all other 
parties can respond. This restriction applies to substantive procedural matters. 
However, it does not apply to administrative procedural issues, such as advice 
on where items are addressed in the Board's Rules of Practice and Procedure or 
other matters that are similarly not contestable. 

5. Point 4 (above) applies to advice on questions of facts, law policy or some 
combination thereof in communications between the Board Staff Team and the 
Panel after the hearing has concluded (including in discussing or reviewing a 
draft decision) so that the Board Staff Team will not provide any such advice 

unless the hearing is re-opened and all parties have an opportunity to hear staffs 
submissions and make their own submissions. 

I undertake to abide by the protocol described above, to the extent that it applies: 

Original signed by 

Michael Millar 

Original signed by 

Maureen Helt 

Original signed by 

Glenn Zacher 

Original signed by 

Patrick Duffy 



STIKEMAN ELLIOTT 

Stikeman Elliott LLP Barristers & Solicitors 

5300 Commerce Coun Wesr, 199 Bay Srrcer, Toronro. Canada M5L 1B9 
Tcl: (4161 869-5500 Fax: (416) 947-0666 ww.st 'neman.com 

Direct: (416) 869-5688 
E-mail: gzacher@stikeman.com 

BY COURIER October 26,2009 
File No. 100519.1011 

Mr. George Vegh 
McCarthy Mtrault LLP 
Barristers and Solicitors 
Suite 5300, TD Bank Tower 
Toronto Dominion Centre 
Toronto ON M5K 1E6 

Dear Mr. Vegh: 

Re: Notice of Intention to Make an Order for Compliance under 
Section 112.3 of the OEB Act, 1998 
Board File No: EB 2009-0308 

We enclose documents in the possession of Compliance Counsel which 
are we are producing under the terms of the Board's Order dated October 14, 
2009. We are also attaching a list of documents over which privilege is 
asserted. 

Yours truly, 

/mas 
enclosures 
cc: Patrick Duffy 

Maureen Helt 

Glenn Zacher 
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From: Dermis O'Leary [doleary@airdberlis.com] 
Sent: April 24,2009 3:36 PM 
To: Maureen Helt 
Subject: RE: SSMWG Complaint, Torollto Hydro Letters 

Attachments: Reply to Avotishire Apr 2009.pdf; Reply to Metrogate Aps 2009.pdf 
Maureen, 

I am forwarding two letters which were sent to two projects which are being built by the Trideil Group of 
Companies. I will try and forward to your attention on Monday copies of the offers to connect and the requests 
by both Metrogate and the Avonshire specifically requesting that an offer fo connect that contemplates a bulk 
meter and the sub-metering of the buildings by a competitive smart sub-meterer. The requests were made 
because the only offer io cocnect that Toronto Hydro provided contemplated it individ~ally suite meter:ng the 
buildings. The attacned letter clearly states Toronto Hydro's pos:r.on whicn is tnat it will nor provide a b ~ l d  meter 
and that "it has no obligation to do otherwise". 

Suffice to say that it is the view of the SSMWG that Toronto Hydro is clearly wrong. If this position continues and 
is sustained, it wiil eliminate the competitive Smart sub-metering industry in Ontario. 

Aside from the broader implications of this position, these two projects are at the point where the developers wish 
to get their shovels in the ground and they immediately need sufficient power for construction purposes. These 
developers remain desirous of engaging a smart sub-metering company but are faced with the situation where 
they need power and it appears that Toronto Hydro will not make the necessary connections until they capitulate 
to its demand that Toronto Hydro be allowed to meter the buildings. 

Can we please discuss the immediate steps that can be taken to insure that these projects are provided with 
sufficient power to allow construction to proceed. To my understanding, the needs of these projects and the jobs 
that they wiil provide cannot await the conclusion of an enforcement proceeding. I welcome your thoughts on 
this. 

Regards 

Dennis M. O'Leary 
Aird & Berlis LLP 
Barristers and Solicitors 
Brookfield Place, Suite 1800 
Box 754,181 Bay Street 
Toronto, ON M5J 2T9 

Tei. 416-865-471 1 
Fax 416-863-1515 
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Colin J. McLorg 

14 Carlton St. 
T o m b ,  Ontario 

M58 1K5 

Telephone: 416-542-2513 

Facsimile: 416-542-2776 

cmciarg@lorontohydro.com 

2009 April 22 

Mr. Giuseppi Bello 
Project Manager 

Residences of Avonshire Inc 
4800 Dufferin Street 

Toronto, ON M3H 5S9 
via email 

Dear Mr. Bello: 

RE: Metering and Offers to Connect for 'Avonshire' Projects 

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery. Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiurns: particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiums based on a bulk meter I sub-metering 
configuration. As explained below, Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontario Energy Board ('OEB') regulates Toronto Hydro rates and service offerings. 
The OEB has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering'' to describe the situation in which a licensed distributor individually meters 
every condominium unit (and the condominium's common areas) with a smart meter. In 
this scenario, each unit will become a residential customer of the licensed distributor and 
each unit and the common areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Hydro's Conditions of Servce. for condominium projects commecced 
with Toronto Hydro on and after February 28, 2008 (pew condorninjums'), Toronto Hydro 
will provide smart metering as defined by the OEB ( i e .  ~ndividual unit or suite metering 
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compliant with smart metering regulations) for all separate units and for common areas 
('individually metered units') at no charge to the developer. Upon registration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as part of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings related to smart metering 
activities of certain distributors that smart metering is a part of the distribution activity 
that is already covered by distributors' distribution licences. As there is no distinction 
between smart metering condominiums and other residences, the Board has 
determined that only licensed distributors can smart meter condominiums. In the 
Board's view, this is in keeping with the current reguiatory framework in the electricity 
secfor. 

The Board is also of the view that Regulation 442 allows all licensed distributors to 
smart meter in condomini~rns."~ 

"As set out in the January Notice, the Board remains of the view that smart metering 
is a distribution activity, and that the Electricity Act and Regulation 442 taken together 
allow all licensed distributors to undertake smart metering in condominiums. The 
distributor would do so as a distribution activity within its licensed service area? 

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherwise. 

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter. 
Specifically, you state your understanding that Toronto Hydro advised you that 'Toronto 
Hydro was the only entity that had the right to own and supply meters for any of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and 
will attach the individually metered units as direct customers, Toronto Hydro's Conditions 

. of Service provide for alternative bids for the installation of meters and do not preclude the 
installation of an additional sub-metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming buik metering is based on an 
incorrect interpretation of Section 53.17 of the Electricity Act: which you state contradicts 
Toronto Hydro's advice referred to above. In fact, that Section provides as follows: 

"Despite the Condominium Act, 1998 and any other Act, a distributor and any other 
person licensed by the Board to do so shall, in the circuinstances prescribed by 
regulation, install a smart meter, metering equipment, systems and technology and 
associated equipment, systems and technologies or smart sub-metering systems. 
equipment and technology and any associated equipment, systems and technologies 
of a type prescribed by regulation." 

Section 53.17 of the ElectricifyAcf does not contradict Toronto Hydro's position and is 
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a 

- - 
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distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the part of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condominiums already 
fitted with bulk meters. 

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expressly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors, 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set out in your letter 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly. 

(Original signed by) 

Colin McLorg 

Manager, Regulatory Policy and Relations 

41 6-542-251 3 

cmclorg@torontohydro.com 



Colin J. McLorg 

14 Carlton St. 
Toronto, Ontario 

M5B 1 K5 

Telephone: 416-542-2513 

Facsimile: 416-542-2776 

cmclorg@torontohydro.com 

2009 April 22 

Mr. Lou Tersigni 
Project Manager 
Metrogate Inc 
4800 Dufferin Street 
Toronto, ON M3H 5S9 
via email 

Dear Mr. Tersigni: 

RE: Metering and Offers to Connect for 'Metrogate' Projects 

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery. Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiums, particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiums based on a bulk meter I sub-metering 
configuration. As explained below, Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontario Energy Board ('OEB') regulates Toronto Hydro rates and service offerings. 
The OEB has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering" to describe the situation in which a licensed distributor individually meters 
every condominium unit (and the condominium's common areas) with a smart meter. In 
this scenario, each unit will become a residential customer of the licensed distributor and 
each unit and the common areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Iiydro's Conditions of Service, for condominium projects commenced 
with Toronto Hydro on and after February 28. 2008 ('new condominiums'), Toronto Hydro 
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering 
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compliant with smart inetering regulations) for all separate units and for common areas 
('individually metered units') at no charge to the developer. Upon registration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as part of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings related to smart meterlng 
activities of certain distributors that smart metering is a part of the distribution activity 
that is already covered by distributors' distribution licences. As there is no distinction 
between smart metering condominiums and other residences, the Board has 
determined that only licensed distributors can smart meter condominiums. In the 
Board's view, this is in keeping with tlie current regulatory framework in the electricity 
sector. 

The Board is also of the view that Regulation 442 allows all licensed distributors to 
smart meter in condomin~ums."~ 
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allow ail iicensed distibutors to undertake &art metering ;n condominiums, i h e  
distributor wouid do so as a distribution activity within its licensed service area? 

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherwise. 

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter. 
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto 
Hydro was the only entity that had the right to own and supply meters for any of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and 
will attach the individ~~ally metered units as direct customers, Toronto Hydro's Conditions 
of Service provide for alternative bids for the installation of meters and do not preclude the 
Installation of an additional sub-metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming bulk metering is based on an 
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts 
Toronto Hydro's advice referred to above. In fact, that Section provides as follows: 

"Despite the Condominium Act, 1998 and any other Act, a distributor and any other 
person iicensed by the Board to do so shall. in the circumstances prescribed by 
regulation. install a smart meter, metering equiiment, systems and technology and 
associated equipment, systems and technologies or smart sub-metering systems. 
equipment and technology and any associated equipment, systems and technologies 
of a lype prescribed by regulation.'' 

Section 53.17 of the Electricity Act does not contradict Toronto Hydro's position and is 
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a 
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distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the pari of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condominiums already 
fitted with bulk meters. 

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expressly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors, 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set out in your letter. 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly, 

(Original signed by) 

Colin McLorg 

Manager, Regulatory Policy and Relations 

41 6-542-2513 

cmclorg@torontohydro.com 



From: Maureen Hel t  
Sent: April 24,2009 3:49 PM 
Tq: Mark Garner; Jill Bada 
Subject: FW: SSMWG Cotnplairit, Toronto Hydro Lctters 

Attachments: Reply to Avonshire Apr 2009.pdc Reply to Metrogate Apr 2009.pdf 
Please see message below and attachments. Perhaps we can discuss early next week ? 

From: Dennis O'Leary [mailto:doieaty@airdberlis.com] 
Sent: April 24, 2009 3:36 PM 
To: Maureen Helt 
SubjeQ: RE: SSMWG Complaint, Toronto Hydro Letters 

Maureen, 

I am forwarding two letters which were sent to two projects which are being built by the Tridell Group of 
Companies. i will try and forward to your attention on Monday copies of the offers to connect and the requests 
by both Metrogateand the Avonsh're specifically requesting lhat an offer to connect that contemplates a bu~d 
meter and the suo-metering of tile buildngs bv a compeitive smart sub-meterer. Tne rewests were (made 
because lhe only offer to conriect that ~ o & n t d  Hydro provided conlempiated :t inoiv 'd~ai l~ sdite metering !he 
bui dinas. The attached iet~er clearlv states Toronto Hvdro's uosition which is tnat it wi.i not orovide a bu k meter 
and that "it has no obligation to do dtherwise". 

Suffice to say that it is the view of the SSMWG that Toronto Hydro is clearly wrong. If this position continues and 
is sustained, it will eliminate the competitive Smart sub-metering industry in Ontario. 

Aside from the broader implicationsof this position, these two projects are at the point where the developers wish 
to get their shovels in the ground and they immediately need sufficient power for constr~ct:on purposes. These 
developers remain desirous of engaging a smart sub-meterinn company but are faced with the situation where - -  - 
they need power and it appears that Toronto Hydro will not make the necessary connections until they capitulate 
to its demand that Toronto Hydro be allowed to meter the buildings. 

Can we please discuss the imnlediate steps lhat can be taken to insure that these projects are provided with 
suMicent oower to allow constrJction to oroceed. To mv understanding, the needs of these projects and the iobs 
that they kill provide cannot await the conciusion of an enforcement proceeding. I welcomeyour thoughts on 
this. 

Regards 

Dennis M. O'Leary 
Aird & Beriis LLP 
Barristers and Solicitors 
Brookfield Place, Suite 1800 
Box 754, 181 Bay Street 
Toronto, ON M5J 2T9 

Tel. 41 6-865-471 1 
Fax 416-863-1 51 5 
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Colin J. McLorg 

14 Carlton St. 

Toronto, Ontario 

M5B 1K5 

Telephone: 416-542-2513 

Facsimile: 416-542-2776 

cmcioig@torontohydro.com 

Mr. G~usepp~ Bello 
Project Manager 

Residences of AvonsRire Inc 
4800 Duffer~n Street 

Toronto, ON M3H 559 

via email 

Dear Mr. Bello: 

RE: Metering and Offers to Connect for 'Avonshire' Projects 

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery. Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiums, particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiums based on a bulk meter 1 sub-metering 
configuration. As explained below, Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontario Energy Board ('OEB') regulates Toronto Hydro rates and service offerings. 
The OEB has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering" to describe the situation in which a iicensed distributor individually meters 
every condominium urit (and the condominium's common areas) with a smart meter. In 
this scenario, each unit will become a residential customer of the licensed distributor and 
each unit and the common areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Hydro's Conditions of Service: for condominium projects commenced 
with Toronto Hydro on and after February 28, 2608 ('new condominiums'), Toronto Hydro 
will provide smari metering as defined by the OEiB (1.e.. individual unit or suite metering 
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compliant with smart metering regulations) for all separate units and for common areas 
('individually metered units') at no charge to the developer. Upon registration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as part of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings related to smart metering 
activities of certain distributors that smart metering is a part of the distribution activity 
that is already covered by distributors' distribution licences. As there is no distinction 
between smart metering condominiums and other residences, the Board has 
determined that only licensed distributors can smart meter condominiums. In the 
Board's view, this is in keeping with the current regulatory framework in the electricity 
sector. 

The Board is also of the view that Regulation 442 allows all licensed distributors to 
smart meter in condomini~ms."~ 

"As set out in the January Notice, the Board remains of the view that smart metering 
is a distribution activity, and that the Electricity Act and Regulation 442 taken together 
allow all licensed distributors to undertake smart metering in condominiums. The 
distributor would do so as a distribution activity within its licensed service area.'I3 

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherwise. 

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter 
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto 
Hydro was the only entity that had the right to own and supply meters for any of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and 
will attach the individually metered units as direct customers, Toronto Hydro's Conditions 
of Service provide for alternative bids for the installation of meters and do not preclude the 
installation of an additional sub-metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming bulk metering is based on an 
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts 
Toronto Hydro's advice referred to above. In fact, that Section provides as follows: : 

"Despite the Condominium Act, 1998 and any other Act, a distributor and any other 
person licensed by the Board to do so shall, in the circumstances prescribed by 
regulation, install a smart meter, metering equipment, systems and technology and 
associated equipment, systems and technologies or smart sub-metering systems. 
equipment and technology and any associated equipment, systems and technologies 
of a type prescribed by regulation." 

Section 53.17 of the ElectricityAct does not contradict Toronto Hydro's position and is 
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a 
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distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the part of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condominiums already 
fitted with bulk meters. 

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expres:;ly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors, 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set out in your letter. 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly, 

(Original signed by) 

Colin McLorg 

Manager, Regulatory Policy and Relations 

416-542-251 3 

cmclorg@torontohydro.com 



Colin J. McLorg 

14 Carlton St. Telephone: 416-542-2513 

Toronto, Ontario Facsimile: 416-542-2776 

M5S 1 K5 cmciorg@torontohydro.com toronto hvdra 
electric sisterri 

2009 April 22 

Mr. Lou Tersigni 
Project Manager 
Metrogate Inc 
4800 Dufferin Street 
Toronto, ON M3H 559 
via email 

Dear Mr. Tersigni: 

RE: Metering and Offers to Connect for 'Metrogate' Projects 

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery. Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiums, particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiums based on a bulk meter I sub-metering 
configuration. As explained below, Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontario Energy Board ('OEB') regulates Toi-onto Hydro rates and service offerings. 
The OEB has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering" to describe the situation in which a licensed distributor individually meters 
every condominium unit (and the condominium's common areas) with a smart meter. In 
this scenario, each unit will become a residential customer of the licensed distributor and 
each unit and the common areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Iiydro's Conditions of Service, for condominium projects commenced 
with Toronto Hydro on and after February 28, 2008 ('new condominiums'), Toronto Hydro 
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering 
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compliant with smart metering regulations) for all separate units and for common areas 
('individually metered units') at no charge to the developer. Upon registration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as part of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings reiated to smart metering 
activities of certain distributors that smart metering is a part of the distribution activity 
that is already covered by distributors' distribulion licences. As there is no distinction 
between smart metering condominiums and other residences, the Board has 
determined that only licensed distributors can smart meter condominiums. In the 
Board's view, this is in keeping with the current regulatory framework in the electricity 
sector. 

The Board is aiso of the view that Regulation 442 aiiows ali iicensed distributors to 
smait meter in c~ndominiums."~ 

"As set out in the January Notice, the Board remains of the view that smart metering 
is a distribution activitv, and that the Electricitv Act and Reaulation 442 taken toqether - 
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Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherwise. 

The statement of Toronto ~ ~ d r o ' s  position in this matter is not entirely correct in your letter. 
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto 
Hydro was the only entity that had the right to own and supply meters for any of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and 
will attach the individually metered units as direct customers, Toronto Hydro's Conditions 
of Service provide for alternative bids for the installation of meters and do not preclude the 
installation of an additional sub-metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming bulk metering is based on an 
incorrect interpretation of Section 53.17 of the Nectricity Act, which you state contradicts 
Toronto Hydro's advice referred to above. In fact, that Section provides as follows: 

"Despite the Condominium Act, 1998 and any other Act, a distributor and any other 
person licensed by the Board to do so shali. in the circumstances prescribed by 
reguiation, install a smari meter, metering equipment, systems and technology and 
associated equipment, systems and technologies or smari sub-metering systems, 
equipment and technology and any associated equipment, systems and technoiogles 
of a type prescribed by regulation." 

Section 53.17 of the Electricity Act does not contradict Toronto Hydro's position and is 
irrelevant to this issue, since-with respect to new condominiums, it does not prohibit a 
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distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the part of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condominiums already 
fitted with bulk meters. 

In summary, nothing with respect to new condo~niniums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expressly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors, 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set out in your letter. 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly, 

(Original signed by) 

Colin McLorg 

Manager, Regulatory Policy and Relations 

41 6-542-251 3 

cmclorg@torontohydro.com 
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.- ooqg  
Paul Gasparatto 

. . . . . . . . . . . . . . . . .  . . . . . . . . .  . . . . . .  

From: Jill Bada 

Sent: April 27,2009 9:29 AM 

To: Paul Gasparatto 

Subject: Fw: SSMWG Complaint, Toronto Hydro Letters 

Attachments: Reply to Avonshire Apr 2009.pdf; Reply to Metrogate Apr 2009.pdf 

Fyi 

. . . . . . . . . . . . .  -~ ............................................ -. 

From: Maureen Helt 
To: Mark Garner; Jill Bada 
Sent: Fri Apr 24 15:49:08 2009 
Subject: FW: SSMWG Complaint, Toronto Hydro Letters 

Please see message below and attachments. Perhaps we can discuss early next week ? 

From: Dennis O'Leary [mailto:doleary@airdberlis.com] 
Sent: April 24, 2009 3:36 PM 
To: Maureen Helt 
Subject: RE: SSMWG Complaint, Toronto Hydro Letters 

Maureen, 

I am forwarding two letters which were sent to two projects which are being built by the Tridell Group of 
Companies. I will try and forward to your attention on Monday copies of the offers to connect and the requests 
by both Metrogate and the Avonshire specifically requesting that an offer to connect that contemplates a bulk 
meter and the sub-metering of the buildings by a competitive smart sub-meterer. The requests were made 
because the only offer to connect that Toronto Hydro provided contemplated it individually suite metering the 
buildings. The attached letter clearly states Toronto Hydro's position which is that it will not provide a bulk meter 
and that "it has no obligation to do otherwise". 

Suffice to say that it is the view of the SSMWG that Toronto Hydro is clearly wrong. If this position continues and 
is sustained, it will eliminate the competitive Smart sub-metering industry in Ontario. 

Aside from the broader implications of this position, these two projects are at the point where the developers wish 
to get their shovels in the ground and they immediately need sufficient power for construction purposes. These 
developers remain desirous of engaging a smart sub-metering company but are faced with the situation where 
they need power and it appears that Toronto Hydro will not make the necessary connections until they capitulate 
to its demand that Toronto Hydro be allowed to meter the buildings. 

Can we please discuss the immediate steps that can be taken to insure that these projects are provided with 
sufficient power to allow construction to proceed. To my understanding, the needs of these projects and the jobs 
that they will provide cannot await the conclusion of an enforcement proceeding. I welcome your thoughts on 
this. 

Regards 

Dennis M. O'Leary 
Aird & Berlis LLP 
Barristers and Solicitors 
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Colin J. McLorg 

14 Carlton St. 
Toronto. Ontario 

M5S 1 K5 

Telephone: 416-542-2513 

Facsimile: 416-542-2776 

cmclorg@torontohydro.com 

electric system 

2009 April 22 

Mr. Giuseppi Bello 
Project Manager 
Residences of Avonshire Inc 
4800 Dufferin Street 
Toronto, ON M3H 5S9 
.,. h.:, ;.:.:. ,. 
: ~ l . a i : ~ l /  

Dear Mr. Bello: 

RE: Metering and Offers to Connect for 'Avonshire' Projects 

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery. Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiums, particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiums based on a bulk meter 1 sub-metering 
configuration. As explained below, Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontario Energy Board ('OEB') regulates Toronto Hydro rates and service offerings. 
The OEB has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering" to describe the situation in which a licensed distributor individually meters 
every condominium unit (and the condominium's common areas) with a smart meter. In 
this scenario, each unit will become a residential customer of the licensed distributor and 
each unit and the common areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Hydro's Conditions of Service; for condominium projects commenced 
with Toronto Hydro on and after February 28, 2008 ('new condominiums'), Toronto Hydro 
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering 

1 [EB-2007-0772 Notice of Proposal etc. issued January 8. 20081 



compliant with smart metering regulations) for ali separate units and for common areas 
('individually metered units') at no charge to the developer. Upon registration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as part of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings related to smart metering 
activities of certain distributors that smart metering is a part of the distribution activity 
that is aiready covered by distributors' distribution licences. As there is no distinction 
between smart metering condominiums and other residences, the Board has 
determined that only licensed distributors can smart meter condominiums. In the 
Board's view. this is in keeping with the current regulatory framework in the electricity 
sector. 

The Board is also of the view that Regulation 442 allows all licensed distributors to 
smart meter in  condominium^."^ 

"As set out in the January Notice, the Board remains of the view that smart metering 
is a distribution activity, and that the Electricity Act and Regulation 442 taken together 
allow all licensed distributors to undertake smart metering in condominiums. The 
distributor would do so as a distribution activity within its iicensed service area.ls3 

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherwise. 

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter. 
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto 
Hydro was the only entity that had the right to own and supply meters for any of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydm will own the metering infrastructure and 
will attach the individually metered units as direct customers, Toronto Hydro's Conditions 
of Service provide for alternative bids for the installation of meters and do not preclude the 
installation of an additional sub-metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming bulk metering is based on an 
incorrect interpretation of Section 53.17 of the E/ectricitj/Act which you state contradicts 
Toronto Hydro's advice referred to above. In fact, that Section provides as follows: 

"Despite the Condominium Act, 1998 and any other Act, a distributor and any other 
person licensed b11 the Board to do so shail. in the circumstances orescribed bv 
,.egulation, install a smart meter, metering equipment, systems and technologiand 
associated equipment, systems and technologies or smart sub-metering systems, 
equipment and technology and any associated equipment, systems and technoloqies 
o i a  type prescribed by regulation." 

Section 53.17 of the Electrfcity Act does not contrad~ct Toronto Hydro's position and is 
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a 

2[EB-2007-0772 Notice of Proposal etc, January 8.  2008 pages 2-31 
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distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the part of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condominiums already 
fitted with bulk meters. 

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expressly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors, 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set out in your letter 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly, 

(Original signed by) 

Colin McLorg 

Manager, Regulatory Policy and Relations 

41 6-542-251 3 

cmclorg@torontohydro.com 



Colin J. McLorg 

14 Carlton St. Telephone: 416-542-2513 

Toronto, Oniario Facsimile: 416-542-2776 

M5B ZK5 cmdorg@torontohydro.mm 

2009 Aoril 22 

Mr. Lou Tersignl 
Project Manager 
Metrogate Inc 
4800 Dufferin Street 
Toronto, ON M3H 5S9 
via emall 

Dear Mr. Tersigni: 

electric syslerts 

RE: Metering and Offers to Connect for 'Metrogate' Projects 

Thank you for your ietter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery. Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiums, particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiunls based on a bulk meter I sub-metering 
configuration. As explained below, Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontario Energy Board ('OEB') regulates Toronto Hydro rates and service offerings. 
The OEE has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering" to describe the situation in which a licensed distributor individually meters 
every condominium unit (and the condominiunl's common areas) with a smart meter. In 
this scenario, each unit will become a residentiai customer of the licensed distributor and 
each unit and the corrtmon areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Hydro's Conditions of Serv~ce, for condominium projects commenced 
with Toronto Hydro on and after February 28, 2ClG8 ('new condominiums'), Toronto Hydro 
will provide smari metering as defined by the OEZE (i.e., individual unit or suite metering 
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compliant with smart metering regulations) for all separate units and for common areas 
('individually metered units') at no charge to the developer. Upon registration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as part of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings related to smart metering 
activities of certain distributors that smart metering is a part of the distribution activity 
that is already covered by distributors' distribution licences. As there is no distinction 
between smart meterina condominiums and other residences. the Board has 
determined that only licensed distributors can smart meter condominiums. In the 
Board's view, this is in keeping with the current regulatory framework in the electricity 
sector. 

The Board is also of the view that Regulation 442 allows all licensed distributors to 
smart meter in cond~miniums."~ 

"As set out in the ~anua ry~o t i ce ,  the Board remains of the view that smart metering 
is a distribution activity, and that the Electricity Act and Regulation 442 taken togethe! 
allow all licensed distributors to undertake smart metering in condominiums. The 
distributor would do so as a distribution activity within its licensed service area."3 

Toronto Hydro therefore asserts that it is authol-ized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherwise. 

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter. 
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto 
Hydro was the only entity that had the right to own and supply meters for any.of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and 
will attach the individually metered units as direct customers, Toronto Hydro's Conditions 
of Service provide for alternative bids for the installation of meters and do not preclude the 
installation of an additional sub-metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming bulk metering is based on an 
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts 
Toronto Hydro's advice referred to above. In fact, that Section provides as follows: 

.'Despite the condominium Act, 1998 and any other Act, a distributor and any other 
person licensed by the Board to do so shall, in the circumstances prescribed by 
regulation, install a smart meter, metering equipment, systems and technology and 
associated equipment, systems and technologies or smart sub-metering systems. 
equipment and technology and any associated equipment, systems and technologies 
of a type prescribed by regulation." 

Section 53.17 of the Electricity Act does not contradict Toronto Hydro's position and is 
irrelevant to this issue, sincewith respect to new condominiums, it does not prohibit a 
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distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the part of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condominiums already 
fitted with bulk meters. 

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expressly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors, 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set oui in your letter 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly, 

(Original signed by) 

Colin McLorg 

Manager, Regulatory Policy and Relations 

41 6-542-251 3 

cmclorg@torontohydro.com 



Paul Gasparatto 
.......... .- ....... - . . . . . . . .  

From: Jill Bada 

Sent: April 28, 2009 12:22 PM 

To: Paul ~ a s ~ a r a t t o  

Cc: Maureen Helt 

Subject: FW: SSMWG Complaint 

Here is Maureen's letter to Dennis. She is awaiting contact information for the complainants in the SSMWG 
complaint. Then you can proceed to contact them. 
Thanks 
Jill 

Manager, Compliance 
ONTARIO ENERGY BOARD 
2300 Yonge Street, Suite 2700 
Toronto, Ontario 
M4P 1 E4 

Tel: 416-440-7641 
Fax: 416-440-8100 
Email: jiflib&@oeb.aov.on.ca 

For general enquiries please contact the Market participant Hotline at: Market.Operations@oeb.qov.on.ca 

From: Maureen Helt 
Sent: April 28, 2009 1 1 : l O  AM 
To: 'doleary@airdberlis.com' 
Cc: l i l l  Bada 
Subject: SSMWG Complaint 

Dennis 

Thank you for your letter dated April 23,2009 authorizing Board staff to contact the witnesses 
referred to in SSWMG complaint which was filed with the Board on a confidential basis. I also 
confirm that, with respect to Monarch, all inquiries will be made to counsel, Mr William Liske 
(Email:williaml@monarchgroup.net; Tel:416 495-3590). 1 have forwarded a copy of your letter 
to the Compliance Office. 

With respect to the information you provided to me by email on Friday April 24, 2009 
concerning Tridell, as it is a new complaint please direct all inquiries and correspondence to Jill 
Bada, Manager of Compliance. This does not mean that if you have any questions you can't 
contact me but as it is a compliance matter Ms. Bada and the compliance staff are the best 
people to assist you. Ms. Bada's contact information is as follows: 

Manager. Compliance 
ONTARIO ENERGY BOARD 
2300 Yonge Street, Suite 2700 
Toronto, Ontario 



Tel: 41 6-440-7641 
Fax: 416-440-81 00 
Ernail: jill.bada@oeb..gov.on.ca 

Maureen A. Helt 
Legal Counsel 
Ontario Energy Board 
P.O. Box 2319 
2300 Yonge St., 27th Floor 
Toronto, Ont 
M4P 1 E4 
Tel: 416440 7672 
Email: maureen.helt@oeb.qov.on.ca 

Reduce Your Carbon Footprint, Please Think Before You Print. 



From: Maureen Helt 
Sent: April 28,2009 11:10 A M  
To: 'dolea~yy@airdberlilis.com' 
Cc: Jill Bada 
Subject: SSMWG Complaint 
Dennis 

Thank you for your letter dated April 23,2009 authorizing Board staff to contact the witnesses 
referred to in SSWMG complaint which was filed with the Board on a confidential basis. I also 
confirm that, with respect to Monarch, all inquiries will be made to counsel, Mr William Liske 
(Email:williaml@monarchgroup.net; TeI:416 495-3590). I have forwarded a copy of your letter 
to the Compliance Office. 

With respect to the information you provided to me by email on Friday April 24, 2009 
concernina Tridell, as it is a new complaint please direct all inquiries and correspondence to Jill 
Bada, ~ a h a ~ e r  of compliance. This does not mean that if you have any questions you can't 
contact me but as it is a compliance matter Ms. Bada and the compliance staff are the best 
people to assist you. Ms. Bada's contact information is as follows: 

Manager, Compliance 
ONTARIO ENERGY BOARD 
2300 Yonge Street, Suite 2700 
Toronto, Cjntario 
M4P 1 E4 

Tel: 416-440-7641 
Fax: 41 6-440-81 00 
Ernail: ju!&ad~@@gov.on.ca 

Maureen A. Heit 
Legal Counsel 
Ontario Energy Board 
P.O. Box 2319 
2300 Yonge St., 27th Floor 
Toronto, Ont 
M4P 1 E4 
Tel: 4164407672 
Email: maure-enih-e!t@~-eh2aov.on.ca 



Barristers and Solicitors 

Dennis M. O'Leary 
Direct: 416.865.471 1 

E-mail: doleary@airdberlis.com 

April 29, 2009 

Via email and Courier 

Ms. Maureen Helt 
Legal Counsel 
Ontario Energy Board 
2300 Yonge Street 
27Ih Floor 
Toronto, ON M4P 1 E4 

Jill Bada 
Manager of Compliance 
Ontario Energy Board 
2300 Yonge Street 
27Ih   lo or 
Toronto, ON M4P 1 E4 

Dear Ms. Helt and Ms. Bada: 

Re: 1 

We are counsel to the SSMWG. Further to the Complaint filed by the SSMWG late last 
year, and in response to your request for contact numbers, I provide a list of the contact 
numbers received to date. 

In addition we attach both electronically and three hard copies of the documentation 
related to the recent letters from Toronto Hydro to Metrogate and Avonshire refusing to 
permit the planned projects to be metered by a licensed smart sub-metering company. 
The attached booklet contains the original offers to connect from Toronto Hydro, the 
response of Metrogate and Avonshire specifically noting their desire to utilize a licensed 
smart sub-metering provider and requesting a compatible offer to connect. Toronto 
Hydro's response is set out in their letters dated April 22, 2009. 

Should you have any questions, please do not hesitate to call 

Yours very truly, 

AlRD & BERLIS LLP 

Original Signed by, 

Dennis M. O'Leary 
DMO/ct 
Enclosures 
5198446.1 

Brookfield Plac?, 181 E-) $ ! + e l .  5,1.le 1600. Eox 754 . Torooia. ON +?15! 2:9 C+nada 
.l'f8h3.1500 : 4!6.863.1515 ,. . . 



- O@G3 
Paul Gasparatto 
,~ .. ...... .. ., . . . . . . ..., ..... . .. . . .. .. . . . . . .  " . . 

From: Jill Bada 

Sent: April 29,2009 12:28 PM 

To: Ken Quesnelle; Paul Sommerville; Pamela Nowina; David Balsillie; Lee Harmer 

Cc: Paul Gasparatto; Maureen Helt; Mark Garner 

Subject: Dx committee meeting material - May 1/09 

Attachments: BN-THESL Sub Metering-Dx Note-20090428-rev 3 (2).doc 

Please find the attached briefing note related to a compliance case that is scheduled for discussion at the Dx 
committee this week. Given that this case may result in an enforcement proceeding we would ask that it be 
treated as confidential. 
Many thanks, 
Jill 

Manager, Compliance 
ONTARIO ENERGY BOARD 
2300 Yonge Street, Suite 2700 
Toronto, Ontario 
M4P 1 E4 

Tel: 41 6-440-7641 
Fax: 41 6-440-81 00 
Email: jill.bada@oeb.g~vPon.ca 

For general enquiries please contact the Market participant Hotline at: Market.Operations@_o_e.Rov.on.ca 

Reduce Your Carbon Footprint, Please Think Before You Print. 



BRIEFING NOTE 

ELECTRICITY DISTRIBUTION COMMITTEE 
REQUEST FOR GUIDANCE 

Toronto Hydro Metering Policies & 
Restricting Smart Sub-metering 

May 1, 2009 

REQUEST FOR GUIDANCE 

Staff request the Electricity Distribution Committee's views on the following two 
questions and subsequently, which of the outlined options would be the recommended 
course of action. 

QUESTIONS 

1. Does a new condominium owner have the right to install, either themselves or 
through a smart sub-meter provider, a smart sub-metering system for each unit, 
(serviced by a distributor bulk meter), rather than be required to have distributor 
smart metering be installed for each unit? 

2. If so, are the legal and regulatory requirements set out in legislation or 
regulations andlor Code sufficiently clear? 

BRIEF BACKGROUND 

In July 2008, the Compliance Office received complaints from sub-meter providers 
about Toronto Hydro's ("THESL") policy regarding the metering of new condominiums. 
The Compliance Office began an investigation which resulted in a series of 
correspondence between THESL and Compliance staff. Details of this communication 
are outlined later in this note under the section "Detailed Background." 



This correspondence determined that THESL has implemented a policy that requires 
individual units in all new condominiums to be directly metered by THESL. A developer 
or Condominium Board may install its own additional sub-metering system provided that 
there is no interference with THESL's smart metering system. However, it is THESL's 
policy that ultimately each residential and commercial unit in a new condominium must 
be a direct customer of THESL. THESL has based this policy on its belief that there are 
no regulatory provisions which prohibit its policy andlor require that a distributor install 
smart metering only at the request of the condominium. 

The OEB Compliance Office expressed its that view that to the extent that THESL's 
policies require smart metering of new condominiums and that each unit must be a 
direct customer of THESL, such policies are inconsistent with the Board's smart sub- 
metering licensing regime. 

It is also the concern of the Compliance Office, that if a customer were to refuse to 
accept individual unit metering by Toronto Hydro, it appears that THESL would refuse to 
connect the customer. This concern has become real with the filing of a new compliant 
with the Board. On April 25, 2009, the Compliance Office was provided with two letters 
from THESL to developers informing the developers that THESL will not prepare an 
Offer to Connect that provides for the installation of a bulk meterlsub-metering 
configuration. It is the view of the Compliance Office that such actions are non- 
compliant with a distributor's obligation to connect as set out in section 28 of the 
Electricity Act, 1998 and the obligation to install an interval meter when requested to do 
so as set out in section 5.1.5 of the Distribution System Code. 

The question of whether a distributor can require that customers be directly metered by 
the distributor will have an impact on more than just THESL's policies. The Compliance 
Office has received complaints from the smart sub-metering industry regarding the 
metering activities of other distributors. Compliance staff is also aware that other 
distributors are closely following the discussions between THESL and Compliance staff, 
including one distributor who has stated its refusal to discuss their metering activities 
with staff until the Board has taken a position on THESL's policies. 

The most recent activity in this dispute was a meeting between Board and THESL staff. 
In this meeting THESL reaffirmed its commitment to its policy and requested a Board 
hearing on the matter. OEB staff stated that we would request guidance from the Board 
as to its intention in regards to sub-metering activities and then determine next steps. 

RELEVANT REGULATORY & LEGAL REFERENCES 

Distribution System Code 

5.1.5 A distributor shall provide an infen/al meter within a 
reasonable period of time to any customer who submits to it a 
written request for such meter installation, either directly, or 
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through an authorized party, in accordance with the Retail 
Settlement Code . . . 

5.1.9 When requested by either: 

(a) the board of directors of a condominium corporation; or 
(b) the developer of a building, in any stage of construction, 

on land for which a declaratic~n and description is 
proposed or intended to be registered pursuant to 
section 2 of the Condominium Act, 1998, 

a distributor shall install smart metering that meets the functional 
specification of Ontario Regulation 425/06 - Criferia and 
Requirements for Meters and Metering Equipment, Systems and 
Technology (made under the Electricity Act). 

Electricity Act, 1998 

28. A distributor shall connect a building to its distribution system if; 

(a) the building lies along any of the lines of the distributor's 
distribution system; and 
(b) the owner, occupant or other person in charge of the building requests the 
connection in writing. 

53.17 ( I )  Despite the Condominium Act, 1998 and any other Act, 
a distributor and any other person licensed by the Board to do so 
shall, in the circumstances prescribed by regulation, install a smart 
meter, mefering equipment, systems and technology and 
associated equipment, systems and technologies or smart sub- 
metering systems, equipment and technology and any associated 
equipment, systems and technologies of a type prescribed by 
regulation, in a property or class of properties prescribed by 
regulation at a location prescribed by regulation and for consumers 
or classes of consumers prescribed by regulation at or within the 
time prescribed by regulation. 

Ontario Regulation 442107 

2. For the purposes of subsection 53.17 ( I )  of the Act, the 
following are prescribed classes of property: 

I .  A building on land for which s declaration and 
description have been registered pursuant to section 2 
of the Condominium Act, 1998. 
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2. A building on land for which a declaration and 
description have been registered creating a 
condominium corporation that was continued pursuant 
to section 178 of the Condominium Act, 1998. 

3. A building, in any stage of construction, on land for 
which a declaration and description is proposed or 
intended to be registered pursuant to section 2 of the 
Condominium Act. 1998. 

3. For the purposes of subsection 53.17 (1) of the Act, the 
following are prescribed circumstances: 

I .  The approval by the board of directors to install smart 
meters or smart sub-metering systems, in the case of a 
building that falls into a prescribed class of property 
described in paragraph I or 2 of section 2. 

2. The installation of smart meters or smart sub-metering 
systems, in the case of a building that falls into a 
prescribed class of property described in paragraph 3 of 
section 2. 

4. ( I )  For a class of property prescribed under section 2 and 
in the circumstances prescribed under section 3, a 
licensed distributor, or any other person licensed by the 
Board to do so, shall install smart meters or smart sub- 
metering systems of a type, class or kind, 

(a) that are authorized by an order of the Board or by a 
code issued by the Board; or 

(b) that meet any criteria or requirements that may be set 
by an order of the Board or by a code issued by the 

Smart Sub-Metering Code 

2.2.1 A smart sub-metering provider shall ensure that either: 

(c) the board of directors of a condominium corporation; or 
(d) the developer of a building, in any stage of construction, 

on land for which a declaration and description is 
proposed or intended to be registered pursuant to 
section 2 of the Condominium Act, 1998, 

has requested, and a distributor has installed, a master meter that 
is an interval meter before beginning to provide smart sub-metering 
services. 

For Compliance Office Use only 



Notice of Proposal t o  Amend a Code and Notice of Proposal t o  issue a New Code, 
dated January 8,2008, page #2. 

The Board uses the term "smart metering" to describe the situation 
in which a licensed distributor individually meters every 
condominium unit (and the condominium's common areas) with a 
smart meter. In this scenario, each unit will become a residential 
customer of the licensed distributor and each unit and the common 
areas must have a separate account with the licensed distributor. 

The Board uses the term "smart sub-metering" to describe the 
situation in which a licensed distributor provides sewice to the 
condominium's bulk (master) meter and then a separate person 
(the smart sub-meter provider on behalf of the condominium 
corporation) allocates that bill to the individual units and the 
common areas through the smart sub-metering system. In this 
scenario, the condominium continues to be the customer of the 
licensed distributor and will receive a single bill based on the 
measurement of the bulk (master) meter. 

OPTIONS 

The following options are based on the answer to Question #I being that new 
condominiums do have the right to install, either themselves or with a smart sub-meter 
provider, a smart sub-metering system rather than be required to have distributor smart 
metering be installed for each unit 

If the answer to Question #I is that distributors have the right to impose smart metering 
on customers, then staff suggests that the only action necessary is to inform the smart 
sub-metering industry of that position. 

Option A - The legal and regulatory requirements are sufficiently clear, no further 
clarification by the Board is necessary. 

Option B - The legal and regulatory requirements could benefit from further 
clarification from the Board. This clarification should take the form of a 
letter to distributors explaining the Board's expectations. 

Option C - The legal and regulatory requirements are not clear and a code 
amendment to clarify the position is necessary. 
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DETAILED BACKGROUND 

CUSTOMER CONTACT 

In July 2008, Carma Industries and lntellimeter have complained to the Compliance 
Office regarding what they see as unfair business practices by Toronto Hydro. 

In December 2008, a group of private sub-meter providers known as the Smart Sub- 
Metering Work Group also submitted a compliant that electricity distributors are abusing 
their market power and as a result hindering the growth of the smart sub-metering 
industry in the province. The complaint specifically identifies the following utilities: 

Toronto Hydro, Enersource, Oakville Hydro, Powerstream 

The alleged activity includes the following: 

Building ownersldevelopers are told that only the LDC may install meters and 
provide individual suite metering. 

Where a building ownerldeveloper has expressed an interest in smart sub- 
metering, the LDC refuses to provide an Offer to Connect, refuses to install a 
bulk meter or advises that such a choice would result ih other causes of delay. 
The LDC's inform the developers that none of these events would occur if the 
LDC is permitted to do the metering. 

Certain Offers to Connect are being provided without the LDC undertaking an 
economic evaluation and as a result either inadequate or no financial 
contributions are being requested. 

REVIEW OF COMPLIANCE OFFICE ACTIVITY 

On July 16, 2008 and July 25, 2008, the Compliance Office received complaints from 
Carma Industries and lntellimeter. 

On July 24, 2008, Compliance staff requested Toronto Hydro provide a response to 
questions relating to the distributor's policies regarding metering of multi-unit properties. 

On July 29, 2008, Toronto Hydro responded to staff questions and provided the 
following positions. 

THESL requires distributor smart meters be installed in new facilities. However, it 
does allow customers to install these meters through alternative bid and then be 
transferred to the distributor. 
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THESL's position is that unit holders and common areas (either residential or 
commercial) in new condominiums are individual residential or general service 
customers of THESL, the same as new c:ustomers in single detached homes. 

THESL believes that the Board supports this view since it has stated in its June 
lo th  Notice for the Sub-Metering initiative that Smart Metering is a distribution 
activity and that only licensed distributors are allowed to undertake smart 
metering in condominiums. 

On October 22, 2008, the Chief Compliance Officer issued a determination to Toronto 
Hydro stating that its policy is inconsistent with its regulatory obligations. The CCO 
stated the following views: 

THESL's policies are inappropriate in light of the legal and regulatory framework 
applicable to the metering of new condominiums as set out in section 53.17 (1) of 
the Electricity Act, 1998 which states 

"a distributor and any other person licensed by the Board to do so 
-1, . . . , install a smart meter, metering equipment, systems and 
technology and associated equipment, systems and technologies 
or smart sub-metering systems, equipment and fechnology and 
any associated equipment, systems and technologies of a type 
prescribed by regulation." (emphasis added) 

The availability of the smart sub-metering option is clear from the materials 
issued by the Board when it amended the Distribution System Code (the "DSC") 
and created the Smart Sub-Metering Code. Section 5.1.9 of the DSC itself also 
clarifies that a distributor must install smart metering only when requested to do 
so by the condominium corporation or the developer. 

Under section 28 of the Electricity Act, 1998, a distributor must connect a building 
on request. The DSC sets out a list of the reasons that may justify a refusal to 
connect. However, the desire of a customer to install smart sub-metering is not 
one of those reasons. 

On November 12, 2008, Toronto Hydro responded to the CCO's letter. THESL stated 
that it does not accept the opinions that were set out in the letter and would not change 
its metering policies. THESL presented the views that: 

It is incorrect to conclude that their policies preclude the installation of a sub- 
metering system; should a customer wish to install an additional sub-metering 
system, they are at liberty to do so provided there is no interference with 
THESL's smart metering system. In any case, each distinct residential or 
commercial unit (including common area:;) would remain as a direct customer of 
THESL. 
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Section 53.17 of the Electricity Act is irrelevant to this issue, since it does not 
require a non-distributor to provide sub-metering, nor prohibit a distributor from 
installing smart metering, but goes to the requirement that equipment be of a 
type required by regulation. Furthermore, it clearly does not establish a right on 
the part of any person to install sub-metering equipment. 

The thrust of Section 5.1.9 is clearly to require that the metering installed meet 
the functional specification of Ontario Regulation 425106. 

On January 29, 2009, the CCO sent a follow up letter to Toronto Hydro stating that after 
considering THESL's arguments, he remains of the view that their policies are 
inappropriate. The CCO stated the following views: 

Cannot agree with THESL's characterization of section 53.17 of the Electricity 
Act, 1998 as being either irrelevant to this issue, or as speaking only to the 
nature of the equipment to be installed. 

Cannot agree with THESL's characterization of section 5.1.9 of the Distribution 
System Code as having, as its thrust, to require that the metering installed meet 
the specifications in regulation. Section 5.1.9 also makes it clear that the person 
responsible for a new condominium has the ability to choose between having a 
licensed distributor install smart meters or having a licensed smart sub-metering 
provider install smart sub-meters. 

THESL's position that each individual unit must be become a direct customer of 
THESL is incompatible with the Board's approach to smart sub-metering. As 
described by the Board, smart sub-metering clearly involves (a) a licensed 
distributor that bills its customer - the condominium corporation - based on the 
measurement of a bulk meter; and (b) a separate person - the licensed smart 
sub-metering provider - that bills the individual units and common areas based 
on the measurement of a smart sub-metering system. 

The provisions of the Board's Smart Sub-Metering Code make it clear that smart 
sub-metering as a competitive licensed activity goes beyond merely the 
installation of the meters. 

There are no regulatory provisions that provide licensed distributors with the 
authority to implement a requirement that each unit and common area in a new 
condominium must become a direct customer of the distributor. 

On February 9, 2009, Toronto Hydro responded to the CCO's letter and restated its 
view that the CCO's interpretations are incorrect. THESL presented the views that: 

Section 5.1.9 of the DSC does not mention smart sub-metering, nor contain any 
statement that expressly 'makes it clear' .that a distributor may only install smart 
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metering upon the request of a person in charge of a condominium. The unstated 
premise of your argument appears to be that the Section begins with the word 
'Only', which it does not. 

In THESL's view that there are no regulatory provisions which prohibit its smart 
metering policy. 

Furthermore, the DSC states at Section 5.1.6: 

'%I distributor shall identify in its Conditions of Senice the type 
of  meters that are available to a customer, the process by 
which a customer may obtain such meters and the types of 
charges that would be levied on a customer for each meter 
type. " 

This statement is not conditioned by any further obligation on the part of 
distributors concerning smart sub-metering in new condominiums. 

On February 27, 2009, Compliance staff sent information request letters to Enersource, 
Powerstream and Oakville Hydro enquiring about their policies in regards to metering 
individual units in condominiums. Response to these enquiries has indicated that in the 
case of Enersource and Powersteam, they do not implement policies that require all 
customers in new condominiums be directly metered by the distributor. Oakville Hydro 
has stated that it will no longer communicate with staff on this issue until the Board 
settles the dispute with Toronto Hydro. 

On April 17, 2009 OEB staff and THESL staff meet to discuss the dispute. THESL 
reaffirmed its previous position that individual customers in new condominiums should 
be customers of the distributor. They also acknowledged their policy is to not install a 
bulk meter even when requested by the customer and submitted that they have no 
regulatory obligation to do so. THESL expressed its willingness to participate in an 
enforcement proceeding in order for this matter to have a hearing before the Board. 
OEB staff informed THESL that they would request guidance from the Board regarding 
interpretation of the legal requirements. Among the results of this guidance could be a 
Board statement on the interpretation, an enforcement proceeding and/or a code 
amendment. 

On April 24, 2009, the Sub-metering Working Group provided copies of letters from 
THESL to two property managers in which THESL states that they do not offer a 
connection configuration based on a bulk meterlsub-metering configuration. As a result 
THESL would not prepare an Offer to Connect on that basis. 
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STAFF ASSESMENT 

Through the issuance of Smart Sub-Meter Provider licenses and the Smart Sub- 
Metering code, it is staff's view that the Board anticipated that all customers would have 
the option of hiring private contractors to install and operate smart sub-metering 
systems. 

To accept Toronto Hydro's view and policies on this matter would, in staff's view, be a 
reversal of the intention of the Board when it established its smart sub-metering 
licensing regime. Despite Toronto Hydro's suggestion that a Condominium could chose 
to install both smart metering and smart sub-metering, THESL's policy will almost 
certainly eliminate the practical business opportunities of licensed smart sub-meter 
providers. 

In addition to Toronto Hydro's specific actions, there is also the concern that many 
distributors around the province may be implementing similar policies that restrict the 
ability of licensed smart sub-meter providers to operate. 

RELEVANT COMPLIANCE LEGAL REFERENCES 

Section 112.3(1) of the OEB Act, 1998 states: 

If the Board is  satisfied that a person has contravened or is likely to 
contravene an enforceable provision, fhe Board may make an order 
requiring the person to comply with the enforceable provision and to 
take such action as the Board may specify to, 

(a) remedy a contravention that has occurred; or 

(b) prevent a contravention or further contravention of the 
enforceable provision. 

Section 112.4 of the OEB Act, 1998 states: 

( I )  I f  the Board is satisfied that a person who holds a licence under 
Part IV  or V has contravened an enforceable provision, the Board 
may make an order suspending or revoking the licence. 
(2) This section applies to contraventions that occur before or after 
this section comes into force. 

Section 1 12.5 of the OEB Act, 1998 states: 
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(I) If the Board is satisfied that a person has contravened an 
enforceable provision, the Board may, subject to the regulations 
under subsection (5), make an order requiring a person to pay an 
administrative penalty in the amount set out in the order for each 
day orpart of a day on which the contravention occurred or 
continues. 

Prepared by: Paul Gasparatto 
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Maureen Helt 

From: Carol Thomas [cthomas@airdberlis.com] on behalf of Dennis O'Leary 
[doleary@airdberiis.corn] 

Sent: April 30,2009 11 :22 AM 

To: Maureen Helt 

Cc: Jill Bada 

Subject: SSMWG Complaint 

Attachments: Cover letter to M Helt and J Bada-electronic verson.PDF; Contact #s re SSMWG-sent to M 
Helt and J Bada-0EB.PD.F; Booklet sent to OEB re Toronto Hydro OTCs re Metrogate and 
Avonshire.PDF 

<<Cover letter to M Helt and J Bada-electronicverson.PDF>> <<Contact #s re SSMWG-sent to M Helt and J 
Bada-OEB.PDF>> ccBooklet sent to OEB re Toronto Hydro OTCs re Metrogate and Avonshire.PDF>> 

Dear Ms. Helt and Ms. Bada, 

Please see the above letter and enclosures. Hard copies of same are being delivered to the Board Office this 
afternoon. 

Regards, 

Carol Thomas 
Assislanl to Dennis M. O'Leary and Scot1 Sloti 

Aird B Beriis LLP 
Barristers and Solicitors 
Brook~eid Place, Suile la00 
Box 754. 181 Bav Street 

Tei, 416-863-1500, Exi. 4503 
Fax 416-663-f515 

This emaiimay contain confidenliai snd/orprivrlegedin$rmation for lhe sole use of lhe intended recipient. Any review or dislribution by olhers is slrictiy 
prohibiled. lr you have received this email in error, piease contact the sender and delete ail copies. Opinions, conclusions or ofher information 
expressedor anrained in (his ernail are not given or endorsed by the sender unless otllenvise affirmed independentiy by the sender. 



SSMWG Complaint 

Paul Gasparatto 

From: Jill Bada 

Sent: April 30,2009 11 :32 AM 

To: Paul Gasparatto 

Subject: FW: SSMWG Complaint 

Attachments: Cover letter to M Helt and J Bada-electronic verson.PDF; Contact #s re SSMWG-sent to M 
Helt and J Bada-0EB.PDF; Booklet sent to OEB re Toronto Hydro OTCs re Metrogate and 
Avonshire.PDF 

The info we have been waiting for. Please review and let's discuss it. 
Thanks 
Jill 

Manager, Compliance 
ONTARIO ENERGY BOARD 
2300 Yonge Street, Suite 2700 
Toronto, Ontario 
M4P 1E4 

Tel: 41 6-440-7641 
Fax: 416-440-8100 
Email: jili.bada@&qov.on.ca 

For general enquiries please contact the Market participant Hotline at: Market.Operations@oeb.qov.on..ca 

.," "..." . . . . .  "" ,.. . 

From: Carol Thomas [mailto:cthomas@airdberlis.com] On Behalf Of Dennis O'Leaty 
Sent: April 30, 2009 11:22 AM 
To: Maureen Helt 
Cc: Jill Bada 
Subject: SSMWG Complaint 

<<Cover letter to M Helt and J Bada-electronic verson.PDF>> <<Contact #s re SSMWG-sent to M Helt and J 
Bada-OEB.PDF>> <<Booklet sent to OEB re Toronto Hydro OTCs re Metrogate and Avonshire.PDF>> 

Dear Ms. Helt and Ms. Bada, 

Please see the above letter and enclosures. Hard copies of same are being delivered to the Board Office this 
afternoon. 

Regards, 

Carol Thomas 
Assistanf lo Dennis M. O'Leary and Scoff Sfoll 

Abd 8 Berlis LLP 
Barristers and Sdicifors 
BraokfieldPlace. Suite 1800 

Tel. 4 16-863-1500. Exl. 4503 
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Barristers and Solicitors 

Dennis M. o'leary 
Direct: 416.865.471 1 

E-mail: doleary@airdberlis.com 

April 29, 2009 

Via ernail and Courier 

Ms. Maureen Helt 
Legal Counsel 
Ontario Energy Board 
2300 Yonge Street 
27Ih Floor 
Toronto, ON M4P 1 E4 

Jill Bada 
Manager of Compliance 
Ontario Energy Board 
2300 Yonge Street 
27Ih Floor 
Toronto, ON M4P 1 E4 

Dear Ms. Helt and Ms. Bada: 

Re: Complaint by the Smart Sub-rnetering Working Group ("SSMWG") 

We are counsel to the SSMWG. Further to the Complaint filed by the SSMWG late last 
year, and in response to your request for contact numbers, I provide a list of the contact 
numbers received to date. 

In addition we attach both electronically and three hard copies of the documentation 
related to the recent letters from Toronto Hydro to Metrogate and Avonshire refusing to 
permit the planned projects to be metered by a licensed smart sub-metering company. 
The attached booklet contains the original offers to connect from Toronto Hydro, the 
response of Metrogate and Avonshire specifically noting their desire to utilize a licensed 
smart sub-metering provider and requesting a compatible offer to connect. Toronto 
Hydro's response is set out in their letters dated April 22, 2009. 

Should you have any questions, please do not hesitate to call. 

Yours very truly, 

AIRD & BERLIS LLP 

Original Signed by, 

Dennis M. O'Leary 
DMOIct 
Enclosures 
5198446.1 

i Biookfirld Place, is1 F:.i ;.::,--i. i o l l e  1800, @ox 754 . Toicnro, Oh :.: :. . ! Ctszda ! 1'6861.1500 FOlG.S6j,l515 . ,, ~. 



CONTACT NAMES AND NUMBERS FOR 
SSMWG MEMBERS 



ONTARIO ENERGIY BOARD 

IN THE MATTER OF a Complaint and Request to undertake 
an Investigation made by the members of the Smart Sub- 
metering Working Group to the Market Surveillance Panel. 
under Subsection 4.3.1 of the Ontario Energy Board Act, 
1998, S.O. 1998, c. 15 (Schedule 13) 

I N D E X  

TAB ITEM 

1 Toronto Hydro Offer to Connect re Residences of Avonshire Inc., January 
29,2009 

2 Letter from Avonshire to Toronto Hydro, dated March 6, 2009 

3 Response from Toronto Hydro, dated April 22, 2009 

4 Toronto Hydro Offer to Connect re Metrogate inc., dated February 2, 2009 

5 Letter from Metrogate to Toronto Hydro, dated March 10. 2009 

6 Response from Toronto Hydro, dated April 22, 2009 



January 29,2009 

Residences of Avonshire Inc. and 
K & G Oakburn Apartments I Ltd. 
299 Roehampton Avenue 
Toronto, Ontario M4P I S2 

@7== toronto hydro 

electric system 

Attention: Mark Gallow 

Dear Sir: 

Re: Residences of Avonshire hc. development of 1O0, & 115 Harrison Garden Boulevard 
and 5.7 & 9 Oakbum Crescent 
as legally described in PIN Nos. 10104-1613 (LT),10104-1614 (LT), 10104-1622 (LT) and 
101041624 (LT)(Tmperty") 
K & G Oakburn A-ents I Ltd. development of 105 Harrison Garden Boulevard 
as legally described in PIN Nos. 10104-1623 (LT) and 10104-1625 (LT) ("Property") 
748 high-rise residential unib (748 Toronto Hydro suite meters) 
41 townhouses 
792 connections 
Toronto Hydm Customer Class 4 
Toronto Hydro Project No. PO016652 Work Order No. 1 SEA22 ("Projecl") 

Toronto Hydro-Elecbic System Limited ("Toronto Hydro") acknowledges receipt of Residences of Avonshire 
Inc.'s and K & G Oakbum Aparbnents I Ltd. ("CustomeF) written request for connection of the Project to the 
Toronto Hydro main didbution system. 

The Customer has represented to Toronto Hydro that 789 residential units will be constructed and connected to 
the Toronto Hydro main distniution system and the esrimat& increased demand load athibutable to the Project 
will be 1,900 kW ("Estimated Incremental Demand"). 

In order to connect the Pmjecf, an expansion to the Toronto Hydro main di&bution system will be needed 

Based on the plans dated J a n u q  22,2008 ("Plans") this document, including all Schedules attached, is Tomnto 
Hydro's firm Offer to Coanect ("Offer to Conned") as rquired by the Distribution System Code (Wishibntim 
System Coden) established by the Ontario Energy Board ("OEB"). 

ln addition to the obligations set forth in this Offer to Connect, the Customer shall be bound by and required to 
comply with all provisions of the Conditions of Service filed by Toronto Hydro with the OEB. A copy of the 
Conditions of Service can be obtained at w. torontohvdro.co~.  

Terms used in this Offer to Connect shall have the meaning ascribed thereto in the Didbution System Code and 
the Cqnditions of Service unless othenvise defined herein. 

The following Schedules attached hereto form a part of this Offer to Connect 

Schedule A -Connection Worlc and Fees; 
Schedule B - Expansion Work and Fees; 
Schedule C - Capital Conhibution Requirements and Economic Evaluation; 
Schedule D - Expansion Deposit 
Schedule E -Alternative Bid Process and Contestable Work; 
Schedule F -General Terms and Conditions. 

A Capital Conhibution, as described in Schedule C, wiU be mlukcd 6um the Customer 

toronto hydro-electric system limited 



An Expansion Deposit. as described in Schedule D, will be required from the Customer. 

This Offer to Connect includes Contestable Work for which the Customer may obtain an alternative bid as 
described in Schedule E. 

Based on the Plans and information provided to Toronto Hydm. as of the date of this Offer to Connect. an 
eascment will be required to connect the Project. General easement requkments are set out under the heading 
"Easements" in ScheduleF. General T e r n  and Conditions. 

If the tenns and conditions of this Offer to Connwt are acceptable to the Customer, a duly authorized officer of 
the Customer shall sign the duplicate copy and return it to Tomto Hydro within 60 days of the date set fath 
above. If a signed copy is not returned to Toronto Hydro within that time period, Toronto Hydro resaves the 
right to revoke this Offa to Connect without W e r  notice to the Customer. The Custom is advised that 
Toronto Hydro requires a minimum of 24 weeks, if not more ("lead time") to complete the Projea. aher 
receiving the signed Offer to Connect from the Customer, and, if necessary the Customer should make 
arrangements to rehlrn the signed Offer to Connect earlier. to accommodate the required lead time. 

If the expansion work for this Project has not commenced within one (1) year h m t h e  date set fonh above. 
Toronto Hydro has the right to terminale this Offer to Connect in accordance with its rights of termination as set 
out herein. 

Any notice. 
To: 

communication, inquiry and payment regarding this Offer to Connect shall be directed as follows: 
Toronto HydnElecbic System Limited 
Asset Management - 3d Floor. 500 Commissioners Sweet 
Toronto, Ontario M4M 3N7 
Attention: Jim Trgachef. Supervisor 
Standards and Policy Planning 
Telephone (416) 542-2514. Facsimile: (416) 542-273 1 

To: The Customer at the address set forth below: 
Residences of Avonshire Inc. and 
K & G Oakburn Apamnems I Ltd. 
299 Roehampton Avenue 
Toronto, Ontario M4P 1S2 
Attention: Mark Gallow 
Telephone: (416) 487-2844. Facsimile: (416) 487-7550 

All payments and security as may be required hereunder shgl be due a d  payable, or deliverable, upon 
acceptance of this Offer to Connect by the Customer. 

Each of Residences of Avwshie Inc. and K & G Oakburn Apattments ILtd. shall be jointly and severally liable 
for all the obligations in this Offer to Connect. 

in the appropriate place below and return one signed copy, and all payments and security as may be 
the address indicated above. 

Title: President 
I have authority to bind the Corporation. 



Residenm of Avonshire Inc. and K & G Oakbum Apamnts  I Ltd. each acknowledges its understanding of, 
accepts, agrees jointly and severally to comply with, and be bound by, all of the terms and conditions of this 
Mfcr to Connect. which include the provisions set forth above and all of the Schedules atfached. Each 
acknowledges that by accepting this Offer to Connect a binding agreement is created and, upon signing. this 
Offer to Connect constitutes a legally valid a d  binding obligation, enforceable in accordance with its terms. 

Residences of Avonshire Inc. and K & G Oakburn Aparunents I Ltd. each confirms that it will not be obtaining 
alternative bids for the Contestable Work described in Schedule E. 

Residences of Avonshire Inc. 

Per: Date: 
Name: 
Title: 
I have authority to bind the Corporation. 

Per: Date: 
Name: 
Title: 
I have authority to bind the corporation 

Residences of Avonshire Inc. and K & G Oakbum Apartments I Ltd each confirms it is not accepting Toronto 
Hydro's Offer to Connect and it will be p i~ceedig  by way of an alternative bid process for the Contestable 
Work, as described in Schedule E. 

Residences of Avonshire Inc. 

Per: Date: 
Name: 
Title: 
I have authority to bind the Corporation. 

K & G Oakburn Apartments I Ltd. 

Per: Date: 
Name: 
Title: 
I have authority to bind the Corporation. 

OfIu to Caootd Rrsidcocs or Avonrhlrc Inc nnd K & C Oakbum Apartments 1 Ltd., 1W. 105. & 115 EkrLmn Garden 
Boulevard and 5.7 & 9 Oakburn Crscenb January 2 9 , W  



SCHEDULE A 
CONNECTION WORK and FEES 

1. Connection Assets arc the assets between the point of connection tothc Toronto Hydro main distribution 
system and the ownership demarcation p in t  as defined in Table 1.3 of Toronto Hydro's Conditions of 
Service. 

2. The Connection Work and Connection Ftes to supply and instal1 the Connection Assets for the Pruject 
are described below. 

3. Toronto Hydro shall recover costs associated with the installation of Connection Assets through: 
(a) Basic Connection Fees which are part of the Economic Evaluation; and 
6) Variable Connection Fees collect& directly fmm the Customer. The variable Connection Fees 

arise from the Variable Connection Work and are in addition to the Basic Connection Fees. 

4. The Variable Connection Fees are payable by tbe Customer to Toronto Hydro pursuant to this Offer to 
Connect upon acceptance of tbis Offer to Connect by the Customtr, or, if the Customer pursues an 
alternative bid process described in Schedule E, to the Custom's qualified contractor. 

Connection Work shall mean the foUowing: 
All necessary engineering design and inspections; 
Supply & Install: 

UIG road crossing and primary cable. 
Supply: 

The necessary switching and isolations required to connect the Customer to the Toronto Hydro 
distribution system; 
Primary connections and terminsions in bansformer vault and to the Toronto Hydro disbibution 
syscem; 
All eansformation, switchgear and termination as required. 

NOTE: 
Customer is responsible for: . Trenching, supplying and installing a 2Wx2H concrete encased duct shUcture on private property' 

from street tine to transformr building vaults. 

Connectfon Fees: 
a) Basic Connection Fees of $1.310.00 per mter  connection and $850.00 per meter connection have been 

included in Toronto Hydro's Economic Evaluation. 
b) Variable Connection Fees $193930.60 

GST 5% $ 9,696.53 
TOTAL CONNECTION FEES, GST $UM,627.13 
Less Deposit and GST remived -- 
BALANCE OUTSTANDING $203,627.13 

The Comedon P m  are bmed on Ur Connection Work king done during non-wintcr conditions. If rhc Curwmcr rrquinr the 
Connection Work w be done durlnp winfa conditions th@ would w i t  in dditinul cmb. Tomnlo Hydro will advise the Customer 
of the crtimatcd addirional wsts and if rhc C u s w w  provides a writrul mpcsl to Toronlo Hydm to procml a Projm hvoict will 
be inucd ud payment mud be W v e d  by Toronlo Hydro prior to tlu wmnccmcnt  of any of the applicable uork. 



SCHEDULE B 
EXPANSION WORK AND FEES 

1. The Uncontestable Expansion Work and Contestable Expansion Work that must be performed to 
connect the Pmject to the Toronto Hydro main distribution system and corresponding Fees and Total 
Expansion Fees ('Total Expansion Fees") are described below. 

2. The Customer will also be responsible for thc payment of the operating, maintenance and adminimtion 
costs ('QMBcA Costs") of the Project, including applicable taxes. The OM&A Costs are included in lhe 
Economic Evaluation. 

3. The Expansion Fees and OM& Costs are recovered by Toronto Hydro by way of Capital Contribution 
if applicable. as described in Schedule C and the increased distribution revenues attributable to the 
Project which are received by Toronto Hydro ("Incremental Revenues"). 

Uneonteslnble E x p d o n  Work shall mean the following: 
All necessary engineering design and inspections; 
Supply & install: 

Primary terminations and connections to the existing Toronto Hydro distriburion system; 
The necessary swilching and outage arrangements to allow connections to existing distribution 
system 

Uncontestable Expansion Fees: 
Enhancement Costs (1,900 x $260 per kW) $ 494.CNl.00 
Materials $ 24,500.00 
Labour (engineering design, inspections) $ 32.500.00 
Equipment $ 1,500.00 
Basic Connection Charge (3 x $1.310.00 and 41 x $850.00. per meter connection) $ 38.780.00 
Overhead (including adminisb-ation) % 63.326.08 
TOTAL UNCONTESTABLE EXPANSION FEES $ 654,606.08 

Contestable Expansion Work shall mean the following: 
Supply & install: 

All necessary duct smcturu, cable chambers, tap boxes, splice vaults, submersible transformer 
vaults, switchgear foundations on Harrison Garden extension and Oakbum Crescent to Avondale 
Avenue cable riser poles. 

Contestable Expansion Fees: 
Materials 
Labow (consmction) $ 198.380.43 
Equipment $ 26.793.96 
Overhead (including administration) $ 62539.28 
TOTAL CONTESTABLE EXPANSION FEES $ 646,472.76 
TOTAL UNCONTESCABLE EXPANSION FEES $ 654,606.08 
TOTAL EXPANSION FEES (CONTFSTABLE AND UNCONTESTABLE) $1,301,W8.84 

GST (5%) $ 65,05394 
TOTAL EXPANSION FEES, GST S1.366J32.78 

Thc Expansion Fees m bavd on he Exp~riaa Wwk k i n g  don. during non-winkc wnditioru. If rhc Cbtomr q u i r e  the 
Expansion Work to bc done during winlcr oondilioar h a t  w w M  rcrult in additional msu. Tomnto Hydro will advised (he Custom 
of ihc cstimattd additional c& and i f  Lhc Cusbmcr ~roridcs a wim m u e l  LC T o m b  Hydro to p m z 4  a h i m  Invoict will 
bc irsucd ud payment murl bcrcaivcd by T o m l o  Hydm prior lo the w ~ c e m c ~  ofaninpplicablc work 



SCHEDULE C 
CAPITAL CONTRIBUTION REQUIREMENTS and ECONOMIC EVALUATION 

1. The Customer acknowledges that it has represented to Toronto Hydro that the estimated increased 
demand load attributable to the Project will be 1.9M) kW ("Estimated Incremental Demand') and that 
789 residential units will be connected to the Twonto Hydro main distribution system 

2. To determine the amount of Capital Contribution that is required &om the Customer for this Roject. 
Toronto Hydro has performed, as described in Appendix B of the Distribution System Code, an 
economic evaluation ("Initial EEonomic Evaluation"). A copy of the Initial Economic Evaluation, 
including the calculation used to determine the amount of the-Capital Contribution to be paid by the 
Custom. including all of the assumptions and inputs used to produce the Initial Economic Evaluation, 
is included with this Offer to Connect 

3. As a result of Toronto Hydro's 'sitiai Economic Evaluation of the Projeck the Customer shall pay to 
Toronto Hydro, upon aeceptanoc of this Offer to Connect, a Capital Contribution in the amount set forth 
below: 

Capital Contribution $92981.00 - 
GST (5%) $ 4,649.05 

Capital Contribution and GST $97,630.05 



SCHEDULED 
EXPANSION DEPOSIT 

I. An Expansion Deposit is intended to ensure that Toronto Hydro is held harmless in respect of the 
Expansion Fees and OM& Costs by securing payment of the Total Expansion Pees in the event the 
Estimated Incremental Demand does not materialize. The Expansion Deposit shall be in the form of 
cash, or an irrevocable c o m r c i a l  letter of credit issued by a Schedule 1 bank as defined in the Bank 
Act, or a surety bond. The form of security must expressly provide for its use to cover the events for 
which it is held as a deposit. Any ponicm of the Expansion Deposit held as cash, which is retuned to 
the Customer, shall include inkrest on the returned m u n t  from the date of receipt of the full amount of 
the Expansion Deposit, at the Prime Business Rate set by the Bank of Canada less two (2) percent. 

2. The Customer is required to post an Expansion Deposit upon acceptance of this Offer to Connect, for 
the difference betw&n the actual Fxpansion Fees and GST and the amount ofthe Capital Conuibution 
and GST paid by the Customer, in accordance with Toronto Hydro's Initial Economic Evaluation of the 
Project 

3. This Expansion Deposit is in addition to any other charges that may be payable to Toronto Hydro under 
this Offer to Connect, or the Conditions of Senice, or otherwise. 

4. The amount of the Expansion Deposit is set out below. 

5. Aftcr the facilities are enereized. the Ex~ansion Dewsit shall be reduced. at the end of each 365dav 
period, by an amount calcuiattdby rnuliiplying the'original Expansion Deposit by a percentage deived 
by dividing the actual connections completed or materialized in that 365day period, by the total nwnbcr 
of connections contemplated in ihis Offer to Connect. For information about reduction in the amount of 
the Expansion Deposit after each 365 day period, please contact Carrie Maahew at (416) 542-3100 ext 

6. If after five (5) yean from the energization date of the facilities, the total number of connections 
contemplated by the original Offer to Connect have not materialized, Toronto Hydro shall retain any 
cash held as an Expansion Deposit, or to be entitled to realize on any letter of crcdit or bond held as an 
Expansion Deposit and retain any cash resulting therefrom. with no obligation to return any portion of 
such monies to ihe Customer at any time. 

EXPANSION DEPOSIT: 

TOTAL EXPANSION FEES AND GST $1,366,132.78 
LESS CAPITAL CONTRIBUTION AND GST -$ 97.630.05 
EXPANSION DEPOSIT $1,268,50273 



SCHEDULE E 
ALTERNATIVE BID PROCESS AND CONTESTABLE WORK 

1. Toronto Hydro advises the Customer that pas of the work that will be required for the expansion and 
connection to the existing disuibution facilities includes work for which the Custwoer may obtain an 
alternative bid i.e, work that would not involve work with existing Toronto Hydroasstts. Ihc work for 
which the Customcr may obtain alternative bid, "Contestable Work" is described below. 

2. The Customer must use a conwctor for the Contestable Work qualified by Toronto Hydm in accordance 
with its Conditions of Service. To qualify, contracton shall submit a "Contractor Qualification 
Anolication" and meet the reauirements mted a(: r. 

hn~Jlwww.tomntohvdro.comleIectrics~stenJcu~tomcr canlcond of serviceslindex.cfm 
at least 30 business davs orior to their selection by the Customr to undertake Contestable Work. The 
Customr shall not beeniitled to start performan& of the Contestable Work until the c o r n t o r  has 
complcled its qualification by Tomnto Hydro and has been qualified for no less than 30 business days. 

3. Toronto Hydro docs not make any representation or warranty regarding any contractor selected by the 
Customer to do any work regardless of whet he^ the contractor has been quaWed by Toronto Hydro or 
not and shall have no liability to the Customr in respect of such work 

4. If the Customer decides to hire a qualified conkactor to perform the Contestable Work, the Customer 
will be required to select, hire and pay the contractor's costs for such work and to assume full 
responsibility for the consmction of aU of the Contestable Work. 

5. The Customer shall ensure that the Conlestable Work is done in accordance with Tomnto Hydro's 
design and technical standards and specifications. 

6. The Customer and his qualified contractor shall only use materials that meet the same specifications as 
Toronto Hydro approved materials ( i . ~  same manufacturers and same part numbers). Once the 
Customer has hid a qualified contractor, the Customer may request and obtain fmm Toronto Hydm the 
l~sting of approved materials that may be required for the Contestable Work. 

7. The Customer will be required to pay for administeringthc.coniraa with the qualified conhanor, or if 
agreed by Toronto Hydro, pay Toronto Hydro a fee for performing this activity on its behalf. Upoo 
request if Toronto Hydro is agreeable to performing such activity, Toronto Hydro will advise the 
Customer of the amount of the fee. Administering the contract includes. among other things, acquiring 
all permissions, permits and casemnts. 

8. Toronto Hydro shall have the right to inspect and approve all aspects of the facilities constmcted by the 
qualified contractor as p~ of its system commissioning activities, prior to mnecting the expanded 
facilities to the Toronto Hydro main dishibution system. If all of Toronto Hydro's requirements for the . 
Contestable Work, including but not limited to. those set out in Sections 5.6, and 7 above, have not been 
completed satisfactorily to Toronto Hydro, acting reasonably. the Projecf wilt not be energized, until the 
Contestable Work is in compliance with all of Toronto Hydro's requirements. 

9. If the Customer decides to pursue an alternative bid for the Contestable Work Toronto Hydro may 
charge Lhe Customer costs, including, but not limited to. the following. for. 
(a) additional design, engineering or installation of facilities required to complete the Project that an 

required in addition to the original Offer to Connect; and, 
(b) inspection or approval of the work performed by the conbactor hired by the Customer, and 
(c) making the final connection of the new facilities to the Toronto Hydro dishibution system 

("Additional Cosb for Alternative Bid Work"). 



10. If the Customer decides to hi a qualified contractor to perform h Contestable Work. the Customer 
must 
1. Sign an Alternative Bid A p m n $  
2. H i  a qualified contractor, 
3 Pay to Toronto Hydro, the firm amount of Toronto Hydro's Additional Costs for Pdtmative Bid 

Work, as set out below; 
4. Rovide the Alternative Bid Expansion Deposit as set out below. 

1 I. After tbc Customer has performed the Contestable Work and Toronto Hydro has inspbcted and approved 
the consbucted facilities, the Customer shall hansfer tb expansion facilities that wcre conshucted under 
the alternative bid option to Toronto Hydro and Tomnto Hydro shall pay to the Customer, a hansfer 
price. ('Trunsfer Price") to be determined, as hereinafler set out 

12. The Transfer Price for the Contestable Work shall be the lower of the Customer's Costs or the amwnl 
set out in this Offer to Connect of the Contestable Work. The Customer's Costs shall man: 
(a) the costs the Customer paid to have the Contestable Work performed. excluding the Variable 

Connection Work, as provided by evidence satisfactory to Toronto Hydro: 
(b) the Additional Costs for Alternative Bid Work charged by Toronto Hydro. 
Toronto Hydro shall be satisfied that all Custom's Costs shall have been properly i n c d .  

13. If the Customer does not provide the calculation setting out the Customer's Costs toToronto Hydm 
within 30 days of all new facilities being energized. then che amount of the Transfer Price shall be the 
amount W out in this Offer to Connect for the Contestable Work. 

14. Toronto Hydro shall carry out a final economic evaluation after the facilities are energized (''Fmal 
Economic Evaluation'?). The Fmal Economic Evaluahon shall be based on the amounts used in this 
Offer to Connect for costs and forecasted revenues, and the amount of the Transfer Price to be paid by 
Toronto Hydro to the Customer for the Contestable Work, whem applicable. A copy of the Final 
Economic Evaluation shall be provided to the Customer. 

15. Any amount payable by the Customer toToronto Hydro, may be deducted from the Transfer Price 
owing to the Customer by Toronto Hydro. 

16. If the Customer pursues an Alternative Bid, the Customer shall post an Altemative Bid Expansion 
Deposit in the amount of 10% of the Expansion Deposit as set out in Schedule D. 

17. Toronto Hydro will retain the Alternative Bid Expansion Deposit for a warranty period of up to two 
years. The warranty begins at the end of the Realization Period, defined below. 

18. The Realization Period for a Project ends, upon the Iirm to occur of: 
(i) the materialization of the last forecasted connection in the expansion project, or 
(i i)  Five ( 5 )  years after energization of the new facilities. 

19. Toronto Hydro shall be entitled to retain and use the Alternative Bid Expansion Deposit to complele. 
repairing or bring up to standard the facilities cmsmcted by the Customer, including Toronto Hydro's 
costs to ensure that the expansion is completed to the pcoper design, technical slandards and 
specifications, using approved materials and that the facilities operate properly when energized. 

20. Toronto Hydro shall return to the Customer the unapplied portion of the Alternative Bid Expansion 
Deposit, if any, at the end of the two-year warranty period. 

21. Upon receipt of notice from the Customer that it intends to hire an alternative bid conWactor, Toronto 
Hydro will provide an Wternative Bid Agreement 



Contestable Work shall mean the following: 

. .--. 
All Customer-supplied materials must be submitted to Toronto Hydro for approval prior to 
installation and meet Toronto Hydro Distribution Constmction Stan-, 
All equipment and underground plant installed must be inspected and approved prior toconnection 
to the Toronto Hydro distribution system; 
Customer is responsible for applying for and obtaining any necessary City road cut permits. 

Description of Work to Be Completed by the Customer: 
Supply & install: - - 

All necessary duct structures, cable chambers, tap boxes, splice vaults. submersible transformer 
vaults, switchgear foundations on Harrison G d e n  extension and Oakburn Crescent to 
Avondale Avenue cable riser poles; 
All primary cables complete with terminations thereof, except final connection to the Toronto 
Hydro distribution system; 
All secondary cables complete with terminations thereof, except final connection to the Toronto 
Hydro distributjon system; 
All switchgears. submmiblc tnnsfo-; 
All cable risers completed to the installation ofthe first section of U-Guard on the termination 
poles. 

Description of Work to Be Completed by Toronto Hydro: 
All necessary engineering design and inspections and xnaterial approvals; 
Primary cable termination connections to the existing Toronto Hydro distribution system on Harrison 
Garden Blvd; 
The necessary switching and outage arrangemnts to allow connection to existing distribution system 

Toronto Hydro's ~ddi t ional  Costs for Alternative Bid Work $ 9800.00 
GST (5%) $ 490.00 

TOTAL ADDITIONAL COSTS FOR ALTERNATIVE BID WORK, GST $ 10,290.00 

ALTERNATIVE BID EXPANSION DEPOSIT $126,WO.27 



SCHEDULE F 
GENERAL TERMS AND CONDlTIONS 

&OFFER TO CONNJICT 

ASSIGNMENT Office, including a Refmnce Plan, prcpmd by an 
Neither parry may arrign this Offer to Connect without Onrario Land Surveyor. W M n g  the eNm1 of lhc 
the prim w i t m  mnwnl of the Mhcr party, such mnsent lands nquirsd for the o x m m L  
riot to be m n a b l y  withheld. 

5. FORCEMAIEURE 
DEMARCATION POINTS 5.1 Forw Majcurc mans any an, evmt, c a w  or condition 
m e  ownenhip and operational demarcation points of fie hat  is beyond Toronto Hydm's rearanable mnool. 
P m j a  shall bc idcncfied as such by Toronto Hydro on including dud. ice, lightning or othu storms. 
fie aumrrmncd drawings. earrhqualu. landslides floods, washouts, fucs. 
In wandance with Toronto Hydro's Conditions of explosions, contamination, brenkaxc of cquipml or 
Swim, UK Cutoron is rcsponsiblc for mainlaining. mrhiwry, dclays in transpodon. stikilrcs. lockouu or 
repairing md replacing, in n safe condition sntisfauov o h  labour disturbanczs civil disobcdicnce or 
lo Tomnto Hydm, all me hstomer's civil infrasmturc dintuhxes,  war, acu of rPbo~lgq blcckxdu. 
on privltlc pmpmy W u deemed nquind by Tomnlo insumdions vanMs, riots, epidemiu. loss of any 
Hvdm lo house Toronto Hvdro's Connedon Aswtr. rclevanl license or a dccleration of force maieun bv ~ ~ 

including but not limited m poles, undn&und mn&ilr Hydro One Nuworks Inc .  or any successor. under any 
cable chuobcrr, cable pull mom. transfomur rwms. agrcc-t uhich Hydm he Nsnvarka Lnc., or any 
m s f o r ~ r r  vaults and o a n s f o m  pads. succcrwn, has with Taonto Hydm in mnncztion d h  

DISPUTE RESOLUTION 
Any mnuovcrry between tfrc paftics arising under this 
Offer w C o n n a  na ntolved bv discussions bctwun 
the pamcs shall bc dacrnund b)-a? arbtmon mhnal 
convmd purrvan1 to a aMlce of submsrton givcn cttha 
by Tomnto Hydx or the Customer 
The notia shall name one a r b i m r .  
?he pany raeiving the notice shall, within 10 days of 
notlcc to the other. naor Itlc second hitrator or, if il 
falls to do so. the party giving the notice of submission 
shall n a m  the -nd arbitrator. 
The two a r b i m r s  appointed shall name h e  third 
arbitrator within 10 dsyr, or if they fpil to do so within 
lhal tim puiod. cithu parry may male applimion la the 
w~licable court for aowin!mcrt of the &id arbirrator. 
Any a~b tmor  s e ~ m ' d  to ac uoda this ~ f i e r  to ~onncct 
rhall be qualtfied hy educaooo. marntng aod erpericncc 
to p s  on ihe ppruculvr qucruon m &spw and i d l  
have no mnnaion to either of lhc paties 0th- than 
Ming in peviws arbitrations 
m e  arbiwrion rhall be wnductcd in accordance with the 
pmvisiom of 7hr Arbilmrbn An, 1991 S.O. c-17, as 
mended. - - 

The decisions of lhe arbiwdon uibibuaal s N l  bc made in 
writing and sMl  bc final and binding on the panics ar fa 
the questionr rubmined and the &ties shall have no 
right of appeal Urnfrom 

EASEMENTS 
Upon rcqual by Toronto Hydm. the Customer rhall. ;u 
its o m  expcnsc, cxrcute. register and provide a 
soiicilor's opinion on title in a form. -table to 
T O ~ O  ~ y d m ,  within the ti= pniod $pained by 
Toronto Hydro, and subjcct only to h w  encumbrances 
permind in writing by Toronto Hydro. such c s x m l  
agccmcnu as Toronu, Hydm may q u i r t  for the 
inslallption and continued existence of any clccbical or 
tclecommunidadon pianls or access to samc for the life 
of such plant or m a h n v i s e  required to w o r m  its 
icrpomibility ar 1 distribution compnny. 
T l x  N l t o m  acknowlcdgm that in orda for an 
caruncnt lo bc n g i s t t d .  11 shall be n q u M  a its 
ex-. lo arrange for and register any necessary 
dosumcntadon required by the w r i ; u e  Land Rcgisuy 

any work w be p c r f o d  by Toronto Hydro uodcr this 
Offcr to ConnM 

52 if by r m n  of Force Mnjcurr Toranlo Hydm is unable, 
wholly or padally, to pcrform or mmply with any or all 
of iu  obligations under, &is Offer to COWL It shall be 
rclicvd of such obligations and any liability (including 
liabilily lor any injuv, damage or loss to the Custom 
causal by such event of Force Majcure) for falling lo 
perform or comply with such oblignrimr. during the 
continuma of Force Majmn. 

6. LIMITATION OF LIABILITY 
6.1 Tomnlo Hydm shall not be ruponsiblc for the acts or 

omissions of the Curtomr or its cmployccr, contractors. 
submnwnors or agent. 

62 Ndthcr Tmnto  Hydm nor any of iu  cmployces, agcnu. 
off~urs. d i r s r m  or 0 t h  mwnlat ives  
("R-nlativu") JNI be Ilabb for any 10% :=)q or 
damage to p n o n s  or pmpcrry Eauwd in whole or in part 
by wgiigma or fault of tk Customr, or any of thc 
Cuslomcr's R e p n s e n ~ v c r ,  mowtors  or 
rubcanwnon. 

63 Notwithstanding any other pmvision in this ORa to 
Connca. or my applicable staturory provision Tomnto 
Hydm and its RcprewnIatitns shall only be liable for any 
damago which arise d L 4 y  oul of the w2fd 
miswnduct or oegligmce of Tomnto Hydro or its 
Rcprcsealativcr. 

6.4 Ncilhcr Tomnw Hydm n a  any of iu Rcprcwnlativcr 
rhall bc liable undcr any ciraunslancrs whaucevcr for 
any loss of profiu or nvenuu. business inlcrmption 
l o w ,  lou of mnhact or loss of goodwill, or for any 
iadircb. mnsoqucndal, inddental or rpcial damager. 
ioclvdiig but not limited m punitive or c z c q l q  
damanu. arid". h r n  anv b& of lhis Offu to 
con&, h&nlal or &wise. or f n m  an) lomour 
aar ~ndudng the ncgl~gcna or wllful muonduct of 11 
or its RepIcyntativcs, lpwcva d i n g .  

6 5  No d o n  d d n g  out of lhis Offn to Connst, regardless 
of the form thaoof, m y  be bmughl by c i h r  pany more 
than two (2) years following the &e the muw of d o n  -. pmvidcd however t h n ~  subjsr to my apglicablc 
law. Toronto Hydm may bring an mion for mn- 
p a y m t  of amounts, or non&livcry of Expansion 
Deposits, w i r e d  to be paid or d e l i v d  by the 
Custom undo this Offu to C o w  a any tmc. 

11 



The Customer shall indemnify and save harmless 
Toronto Hydro and i u  Rcprercn~vcr from any action. 
cldm penalty. damages, loner, judgemcnu, scnlemcnu. 
costs and e a p m  or otha  remedy brought by any p a y  
or governnunla1 authority, adring cut of or resulting 
hrn any negligent acl or hilure to act or any willful 
mixonduct by the Customer or any of its 
R ~ t a t i v e s .  
AU'of the provisiom of Smions 6.1. 6.2. 6.3. 6.4. 6.5 
and 6.6 shall r m v e  the lcmdnation of lhls Offer lo 
COmat. 

NOTlCE 
Any n u i a  to be given unda this Offer to Connut shall 
be in rnitiog and delivered by prepaid registered mail 
hand, mluicr or facsimile to thc mntacl for thc ppties as 
set fonh in the Offer to Connm. 
Dclivcry by facsimile shall be damcd rrseivcd on the 
day following [Rnsmiltll provided the hcsimile is 
d v c d  as c o n f i d  by the issuance of a wnfirrmtion 
nccipr u the point of mansmission. 
Dclivery by hand or muria ahall be & m d  reccivcd on 
the dalc deliver& 
&livery by pregaid rcljstnrcd d l  shall be d e e d  
neeivcd on the 5 buslacs day &er mailing. 
Either paYq may change i u  ddrrrr for nciia by 
providing mimn notice of h t  change to the 0 t h  pasly. 

REVISED PLANS 
If thc Cus tom submiu rcvircd plans or requires 
ddiriollpl design work, Toronto Hydm may provide, af 
ma. a cew offa bared on ihs revired plans or the 
dditiooal deign work. 
If the Pianr e rcviscd af my time, after acupmce of 
this Offer to Conmt  shall be withdrawn or Lcnninavd 
i d a t e l y .  despllc any acceptance by the Custom. A 
ncw ORcr to GannCE1 will only be provided lo the 
Cusroma upon paymnt in the m u n t  of $3,500.00 dm 
must be paid prior lo the new Offer to ConnM being 
pmvidcd lo thc Curtomr. 

SECURITY INTEREST 
As xcurity f a  tu obltglton undn this ORcr to Conned, 
the Cusoma granu to Toronto Hydro n pcsenl and 
mnmlung searicy intcnrt In, md lien on (md nghl of 
set-OR Gainst), and ~rsignmnt of all money, cash 
ml laed  and cash cquivalmt mllawd and any Md all 
orocecdr resultinn thcrrhom or ihe liauidation rhmof. 

to Tomnto Hydro's obligation to rcrum any surplus 
praesds remaining ahu  such oblignrions nn ratisficd in 
NI. 

10. TAXES 
10.1 Units spddfied, none of the a w s  payable or 

delivcnble under h e  Offer to Cnnnccl include KO& and 
wrvices taxer or any 0th- taxes that may be pa inb~~ .  

101 Ths Customa shall pay all such rnxcs In ncmrdana with 
applicable laws. 

11. TERMINATION 
11.1 EYh of the following shnll canrtimte an event of default 

(Yvent of Dc6uF): 
(i) the Curtomr fails to rmkc any payment at the 

tims qxzificd for payment in this Offer to 
Conncn and such failure har m t  bca rcmdicd 
within 4 days notice of such failurc; 

Tii) the Cvnomr fails to deliver any Expansion 
Depmi~  iwluding a renewal, or dditiond 
Expansion Deposit within the t i m  M o d  
rpcificd for delivery in (hir Omr w Conoecl; 

(iii) the C u t o m  fails to exccue snd deliver any 
sgrrsmnf or deliver my otherdcammt, within 
the tims priod spif icd for cxcnrtion andlor 
dctivcry: 

(iv) the Cusurmcr fails to m m c e  the Expansion 
Work wilhin 1 year fmm the dale of lhis Offer to 
C o m d ;  

(v) the Cuaomr cancels the R o j a  for my rcacon; 
(vi) the Customa fails to comply with any otha  

mvenant or digation in lhis Offu to C a n n a  
and such failure has n a  been remedied (wkre it 
is p i b l e  to remdy such fnilure) within IS days 
ofthe initial failure toperform; 

(vii) a resolution has parsed, or &cumnfs filed at an 
office of pbl ic  m r d .  for the merger. 
a d g a d o n ,  dissolution, taminafion of 
uirtmce, liquidation or wioding-up of the 
Cwtomcr, unlas the prior mnscnt of Tomnto 
Hydm har bscn oblainsd: 

(viii) a rmivm, manager, ncdva-m~uger ,  Uquidator. 
monitor or mlcc in bpnhuprcr of the Customcr 
or any of i u  pmpcny is appointed by any 
gowmment aublilty, and such nteiver, 
managu, rtcdver-manager, liquidator, monitor 
or burtce is not dirhrrgcd within 30 days of 
mainrmcnt: or. if by decree of w mvcrnmcnl 

r~~~~~ - 
deiivucd as an Espmsion Deposit or oIherwix p!mwnt r;'thority, the ~ l s t o m r  is adjudicated ~ p l  
to the t e r n  of this Offer lo Connect. or for the benefit of or insokcof, or any submtial pm of its 
Tomnto Hydm. 

93 'Ihs Cuaomr agrees to takc such action as Tomnto 
H v h  monablv rmuircs in order to rxrfs t  Tomnto 
H;WS first-prikty'recurity inrerest ;n. and llen on 
[and right of w t ~ R  against), such collalenl and any and 
all pmcccdr nrulting k e f m m  or horn thc liquidadon 
therrof. 

9.3 Tomnm Hydm shall apply the promds of the c o U d  
rcalizcd upon the exercise of any such righu or rcucdics 
to d u a  Curtomr's obligafions under this Gffer lo 
C o w  (Custom remaining liable for any mounts 
owing to Toronn Hydm &cr such application), subject 

property is taken, and such d e w  is not 
diwhngcd within 330 dayr aRa the  en^ thcrwf: 
or, if a paidon to d c d s n  b h p y  or to 
norgnnizt such pmy pursuant to any applicable 
IPW is filed &eaiNt the Customer and is not 
d l m i s d  wi& 30 days of such Wing. 

(u) the Customcr filcs, or coavlur to Ulc f i h g  of, a 
petition in b h p l c y  or iccLr, or w m t s  to, an 
ordu or Mher protmion under any provision of 
anv leeislation rclatine to iruoivcnnr or 
b&& ( ~ ~ ~ n r o ~ v c ~ i e ~ r i u l o n ~ ~ ,  or'fiks. 
or m w n l r  to the filing of. a petidor. appl~calim. 



mswcr or w m t  *king rck f  or a s s i s h a  in 13.1 Tomnto Hydm warrants tha tk services it pmvi&s an 
n r p a t  of iwlf undcr provision of any in ~ w r d a n c e  with Good Utility Racticc. 
Inmlvcncy Legislation; or filcs, canvnu to the I35 &apt  .as uprcsdy M fonb in this Offa to Coma, 
filing of, an .answa admining the marcrial Tommo Hydro pmvidw no warranties, for fihlus for 
allegations of a petition 61cd against it in any purpose or othmuiw. and whcthn statutory or 
p m d n g  described hercin: or makes an othmvire, to thc Customr. 
assimmeol far the bcocfit of its creditors: or 
sdrmu in wiling iu inability to pay iu  dcbu 14. MISCEU~TOUS 
g m d y  s~ thcy b m e  due: or caoscnu w the 14.1 This MTn to Conned. inclu&ng thc Scheduler anached 
appointmcn! of a rcccivn, vwrcc. or liquidator shall consutuk the mdrc agmmml beOvecn the pat%- 
&& any. or all, of its prop*. 

113 Upon the occumrre of an Evmt of Dcfaul~, 
Toronto Hydm my,  a its role oplion. do my one 
or m e  of the following: 

0) excrcisc any of lhc rights and rcmcdics of a 
seautd party including any such rights and 
remedies under law then in effaL 

(ii) crcrcisc iu  r i b u  of setoff against any and all 
proprty of lhc Cusbmcr in thc pos~ssion of 
Toronw Hydm; 

(iii) dcclm the hl l  m u n u  of the Expanson Fces 
and OM&A Cosu lhat arc unpaid and 
unremjcrcd ar due and awing ("Aacclcmed 
Amounts'?; 

(iv) drnw on any carh m draw un& any lcncr of 
ntdiL then hcld by or for tk bebefit of Toronto 
Hydm as an Expmsion Dcprit or Capid 
Conuibution or othcrwire, frcc from any claim or 
right of any narvrc wbatruvcr of thc Customa. 
induding any quity or right of purchase or 
d m p t i o n  by the Cuwomn. to mvcr all costs 
incured on, or prior lo. the of tcmrination. 
including cosu for materials ordmd for rhc 
cxpanrion. swngc costs and facilities nrnoval 
carts nnd any m u n u  owing under this Offcr to 
Connat, including thc Aacclcrntcd Amunts: 
andlor 

Iv)  terminate this Mfcr to ComcL omvidcd that 
my lcrminlulon shall not dfcn any obligations 
rncumd prior lo ihc effcmve date of Yrmiman 
or any orher n & s  thu Tomnto Hydro m y  harc 
arising cut of any rights or obligdons t h a  arc 
cxpruwd to survive &nation of this Offa to 
ConnaL 

12. TITLE AND RISK OF LDSS 
121 NoIwithrLvding thpl Tomdo Hydro may install 

cquipmmt and &als under lhir Offcr lo Connect lo 
which tills is idmdcd lo pass to thc Customo. utlc w 
such q u i p m t  ar &als shall be tranrfcrmd to thc 
Curtomrr. and risk of loss shall be asumcd by thc 
Curwmo, upon dclivtry to thc Property. 

U 2  Tomnw Hy&o shall be entitled to w i v e  rcmnablc 
compensation for storing any mawids or cquipmnt not 
&liveid w lhc C w m r  due to a dclay caused by k 
Curtomr and such equipxrnt or marcrials shall be hcld 
ar the Customr's risk. 

ad  there arc no other 8grormml3 M undustandings. 
cither winen or oral. lo conklid with altu or c n l y c  
this Offu to Conned unless mcd to in wiling belwrm 
h c  partics subscqucnt to thc cffcdvc datc of this Offu 
to Comm. 

142 Failurc or delay by Tomnw Hydro in cnfomng any right 
under, or pruvislon of this Mlcr w C m e n  shall not be 
deemed r waiva of such provision or right with rcspezt 
to rhc Inslant, or any pcviws, orsubsquml, breach. 

143 ?his Offer to Connect shall be govcmcd by thc laws of 
the Provincc of Onrario and the laws of Canada as 
applicable. 

144 Tomruo Hydm shall be cntidcd to noerr a1 all 
 sona able timu w any of the Cuaoma's propntics to 
w o r m  thc services in this Offcr to C o n n a  

145 Interat on unpaid m u n u  shall bear inmest a thc rzc 
of 1.5 pcrcent c a l ~ l v e d  and compounded monthly 
(1956pcrcent per annun) a and from lhc due dak up to 
and including thc datc of payment in lull of such amount. 
together with all inrurst acaucd to (hc datc of paymnt. 

146 Tommo Hydm and thc Cuswnrr w c c  to c x m a  and 
deliver such Furtkr documntr as may be rauircd for 
clthcr pan) to Mfdl IU obligmmr andcniorc;8u nghu 
u& th~s OKer lo Corvlccr 

14.7 11 my provtsson of Ihir OK- w Connm 15 dcclucd 
illegal, invalid or umfo&lc for any -n 
ulmswver, to thc cxant pnmincd by law, such 
illegality, invalidity or uncnforccability shall not afla 
the legality, validity or cnforccability of any of thc athcr 
omvislons. c-- ---- ~ 

14.8 Th is  OKcr to Connect and thc obligaiom of lhc panics 
under ir ilic subjccl to all zpplicablc p n m t  and fulurc 
laws ml- rcguldons and or&n of any regulatory or 
lcgislarivc body or Mhcr duly wnstifuad aulhoriry 
having jurisdiction ovaTomNo Hydro or the Custom. 

14s Time shall be of the MCG 

14.10 I Ihcrc is a mnflid bawcen this Offer In C o w  and 
Tomnw Hydro's Conditions of Scrvicc. this Ofla lo 
C m c a  shall govern. 









4800 DUFFERIN STREEl 
TORONTO, ONTARIO 

M3H 5S9 

March 6, 2009 

Toronto Hydro-Electric System Limited 
14 Carlton Street 
Asset Management 
31d Floor, 500 Commissioner Street 
Toronto, ON M4M 3N7 

Attention: Jim Trqachef. Supervisor 

Dear Sir. 

Re: Residences o f  Avonshire Inc. 
Address: 100, & 115 Harrison Garden Boulevard and 5,7 & 9 Oakburn Crescent 

You will recall that you hosted a meeting last fall w~th representatives of Deltera l nc  al which time 
the discussion turned to the metering of the planned condominium projects which Deltera and 
related companies are and will be building in Toronto. At this meeting, you advised that effective 
February 28, 2008, Toronto Hydro was the only entity that had the right to own and supply meters 
for any of our projecls and that no other options for metering were available. As a result of this, 
Residences of Avonshire Inc. request for an offer to connect in respect of the above noted 
building did no1 contemplate this building being suite metered by any entity other than Toronto 
Hydro and the offer to connect received contemplate!; Toronto Hydro installing individual suite 
meters. 

It has come to our attention that contrary to the advice received, Residences of Avonshire Inc. 
does have the right under Subsection 53.17 of the Nectricity Act, 1998 to choose to have this 
project smart sub-metered by a licensed sub-metering company. Residences of Avonsli~re lnc. is 
desirous of considering the sub-metered option and would have requested an offer to connect 
which contemplated the above project being smart sub-metered but for the information provided 
at the meetng al your offices last fall. 

We therefore require that Toronto Hydro prov~de a further offer to connect wh~ch contemplates 
the above project being smart sub-metered by a licensed sub-metering company This offer 
should specifically contemplate that Toronto Hydro will install a bulk meter and Res~dences of 
Avonshire lnc 's Intention to smart sub-meter the units at the project downstream of the bulk 
meter. 

I would appreciate conftrrnatton that an approprrate Offer to Connect wtil be prepared and 
forwarded to Residences of Avonsh~re lnc w~th~n  the next two weeks G~ven your falnl larlty 
already with the project, we trust that you WII make every effort to meet thts tlmeframe 

Yours truly 
RESIDENCES OF AVONSHIRE INC. 
Per. 

G~usepvr Yelu 
Project Mdilager 



Colin J. McLorg 

14 Carlton St. 
Toronto. Ontario 

M5B 1K5 

Telephone: 416-542-2513 

Facsimile: 416-542-2776 

crnclorg@torontohydro.com @=Ln t0  hydro  
e lec t r i c  system 

2009 April 22 

Mr. Giuseppi Bello 
Project Manager 
Residences of Avonshire Inc 
4800 Dufferin Street 
Toronto, ON M3H 5S9 
via email 

Dear Mr. Bello: 

RE: Metering and Offers to Connect for 'Avonshire' Projects 

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiums, particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiums based'on a bulk meter I sub-metering 
configuration. As explained below, Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontario Energy Board ('OEB') regulates Toronto Hydro rates and service offerings. 
The OEB has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering" to describe the situation in which a licensed distributor individually meters 
every condominium unit (and the condominium's common areas) with a smart meter. In 
this scenario, each unit will become a residential customer of the licensed distributor and 
each unit and the common areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Hydro's Conditions of Service, for condominium projects commenced 
with Toronto Hydro on and after February 28, 2008 ('new condominiums'), Toronto Hydro 
will provide smart metering as defined by the OEB (i.e.. individual unit or suite metering 

' [EB-2007-0772 Notice of Proposal etc. issued January 8, 20081 



compliant with smart metering regulations) for all separate units and for common areas 
('individually metered units') at no charge to the developer. Upon registration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as part of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings related to smart meterlng 
activities of certain distributors that smart metering is a part of the distribution activity 
that is already covered by distributors' distribution licences. As there is no distinction 
between smart metering condominiums and other residences, the Board has 
aerermtneo tnat cnly Gnsed otstr o.ltors can s r a n  meter condom~nl-ms n rne 
Boaro's vleh 1b s s in neep ng w !n rne xrrent reg-latory frameword n the e.eclr c:y 
sector. 

The Board is also of the view that Regulation 442 ailows all iicensed distributors to 
smart meter in cond~miniums.'~ 

"As set out in the January Notice, the Board remains of the view that smart metering 
is a distribution activity, and that the Electricity Act and Regulation 442 taken together 
allow all licensed distributors to undertake smart metering in condominiums. The 
distributor would do so as a distribution activity -within its licensed service area."" 

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherwise. 

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter. 
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto 
Hydro was the only entity that had the right to own and supply meters for any of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and 
will attach the individually metered units as direct customers, Toronto Hydro's Conditions 
of Service provide for alternative bids for the ins:allation of meters and do not preclude the 
installation of an additional sub-metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming bulk metering is based on an 
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts 
Toronto Hydro's advice referred to above. In fact, that Section provides as follows: 

"Despite the Condominium Act. 7998 and any other Act, a distributor and any other 
person licensed by the Board to do so shall, in the circumstances prescribed by 
regulation install a smart meter, meterinq equipment. systems and technology and 
associated equipment, systems and techno~o~ies or smart sub-metering systems, 
eauioment and technoloav and anv associated eauioment, svstems and technolosies . , . , 
of'a iype prescribed by regulation.' 

" 

Section 53.17 of the Electricity Act does not contradict Toronto Hydro's posit~on and is 
irrelevant to this issue, since with respect to new condominiums, it does not proh~bit a 

2 [EB-2007-0772 Notice of Proposal etc, January 8, :!008 pages 2-31 

[EB-2007-0772 Notlce of Proposal etc, June 10. 2008, pages 41 



distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the part of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condominiums already 
fitted with bulk meters. 

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expressly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors, 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set out in your letter. 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly, 

(Original signed by) 

Colin McLorg 

Manager, Regulatory Policy and Relations 

41 6-542-251 3 

cmclorq@torontohydro.com 



,. . ,  
February 2,2009 

Metcogate Inc. 
4800 Dufferin Street 
Toronto, Ontario M3H 5S9 

Attention: Lou Tersigni 

Dear Sir: 

electric system 

Re: Metrogate Inc. development of Solaris at Metmgate, Phase I and 
Ventus at Metrogate, Phases I and lT, and 
Metrogate Townhouses 
as legally described in P W s  06164-0466 (LT), 061 64-0469 (LTj, 06164-0470 (LT), 06164-0472 (LT),. 
and 06164-0473 (LT) ("Property") 
1512 high-rise residential units (1512 Toronto Hydro suite meters) 
74 townhouses 
Toronto Hydro Customer Class 4 
Toronto Hydro Project No. PO016652 Work Order No. 170242 ("Project") 

Toronto Hydro-Elechic System Limited ("Toronto Hydro") acknowledges receipt of Metcogate Inc.'s 
("Customer") written request for connection of the Project to the Toronto Hydro main distribution system 

The Customer has represented to Toronto Hydro that 1586 residential units will be constructed and connected to 
the Toronto Hydro main d i ibu t ion  system and the estimated increased demand load attributable to the Project 
will be 3,100 kW ("Estimated Incremental Demand"). 

In order to connect the Project, an expansion to the Toronto Hydro main distribution system will be needed. 

Based on the plans dated April 1,2008 ("Plans") this document, including all Schedules attached, is Toronto 
Hydro's firm Offer to Connect ("Offer to Connect") as required by the Distribution System Code ("Dishibution 
System Code") established by the Ontario Energy Board ("OEB). 

In addition to the obligations set forth in this Offer to Connect, the Customer shall be bound bv and reauired to 
comply with all provisions of the Conditions of Service filed by ~ o r o n k  Hydro with the OEB: A cop; of the 
Conditions of Service can be obtained at www.torontohd~d. 

Terms used in this Offer to Connect shall have the meaning ascribed thereto in the Distribution System Code and 
the Conditions of Service unless otherwise defmed herein. 

The following Schedules attached hereto form a part of this Offer to Connect: 

Schedule A - Connection Work and Fees; 
Schedule B -Expansion Work and Fees; 
Schedule C - Capital Contibution Requirements and Economic Evaluation; 
Schedule D - Expansion Deposit 
Schedule E- Alternative Bid Process and Contestable Work; 
Schedule F - General Terms and Conditions. 

A Capital Con@ibution, as described in Schedule C, will not be required from the Customer. 

An Expansion Deposit, as described in Schedule D, will be ~.equired from the Customer. 

toronto hydro-electric system limited 



/ 

This Offer to Connect includes Contestable Work for which the Customer may obtain an alternative bid as 
described in Schedule E. 

Based on the Plans and information provided to Toronto Hydro, as of the date of this Offer to Connect, an 
easement will be required to connect the Pmject. General easement requirements are set out under the heading 
"Easements" in Schedule F. General Terms and Conditions. - 
If the t e r n  and conditions of this Offer to C o ~ e c t  are acceptable to the Customer. a duly authorized ofticer of 
the Customer shall sign the duplicate copy and return it to Toronto Hydro within 60 days of the date set forrh 
above. If a signed copy is not returned to Toronto Hydro within that time period, Toronto Hydro reserves the 
right to revoke this Offer to Connect without further notice to the Customer. The Customer is advised that 
Toronto Hydro requires a minimum of 24 weeks, if not more ("lead time") to complete the Project, after 
receiving the signed Offer to Connect from the Customer, and, if necessiuy the Customer should make 
mangements to return the signed Offer to Connect earlier, to accommodate the required lead time. 

If the expansion work for this Project has not commenced within one (1) year from the date set forth above, 
Toronto Hydro has the right to terminate this Offer to Connect in accordance with its rights of termination as set 
out hel-ein. 

Any notice. communication, inquiry and payment regarding this Offer to Connect shall be directed as follows: 
To: Toronto Hydro-Electric System Limited 

Asset Management - 3d Floor, 500 Commissioners Street 
Toronto, Ontario M4M 3N7 
Attention: Jim Trgacbef, Supervisor 
Standards and Policy Planning 
Telephone (416) 542-25 14, Facsimile: (416) 542-2731 

To: The Customer at the address set forth below: 
Mewogate Inc. 
4800 Dufferin Street 
Toronto, Ontario M3H 5S9 
Attention: Lou Tersigni 
Telephone: (416) 736-2545. Facsimile: (416) 661-8923 

All payments and security as may be required hereunder shall be due and payable, or deliverable, upon 
acceptance of this Offer to Connect by the Customer. 

iwthe appropriate place below and return one signed copy, and all payments and security as may be 
the address indicated above. 

You rmly, I 
ctric Sys temLi ted  

Name: Anthony Haines, 
Title: President 
I have authority to bind the Corporation. 



Metrogate Inc. acknowledges its understanding of, accepts, agrees to comply with. and be bound by, all of the 
terms and conditions of this Offer to Connect, which include the provisions set forth above and all of the 
Schedules attached. The Customer acknowledges that by accepting this Offer to Connect a binding agreement is 
created and, upon signing, this Offer to Connect constitutes a legally valid and binding obligation of the 
Customer, enforceable in accordance with its tenns. 

The Customer confirms that it will not be obtaining alternative. bids for the Contestable Work described in 
Schedule E. 

Metrogate Inc 

Per: - Date: 
Name: 
Title: 
I have authority to bind the Corporation. 

Metrogate Inc. confirms it is nut accepting Toronto Hydro's Offer lo Connect and it will be prweedjng by way 
of an alternative bid process for the Contestable Work. as described in Schedule E. 

Metmgate Inc. 

Per: Date: 
Name: 
Title: 
I have authority to bind the Corporation. 

OlTeier lo  Connect Mctrogate Inc, February 2,2009 



SCHEDULE A 
CONNECTION WORK and FEES 

1. Connection Assets are the assets between the point of connection to the Toronto Hydro main distribution 
system and the ownership demarcation point as defined in Table 1.3 of Toronto Hydro's Conditions of 
Service. 

2. The Connection Work and Connection Fees to supply and install the Connection Assets for the Project 
are described below. 

3. Toronto Hydro shall recover costs associated with the installation of Connection Assets through: 
(a) Basic Connection Fees which are pan of the Economic Evaluation; and 
(b) Variable Connection Fees collected directly from the Customer. The variable Connectioo Fees 

arise from the Variable Collnection Work and are in addition to the Basic Connection Fees. 

4. The Variable Connection Fees are payable by the Customer to Toronto Hydro pursuant to this Offer to 
Connect upon acceptance of this Offer to Connect by the Customer, or, if the Customer pursues an 
alternative bid process described in Schedule E, to the Customer's qualified contractor. 

Connection Work shall mean the following: 
All necessary engineering design. drawings and inspections; 
Supply & install: 

U/G road cmssing and primary cable. 
Supply: 

All switching and isolations; 
All primary connections and terminations in transformer and to the underground primary 
dishibution system; . All transformation, switchgear and termination as required. 

NOTE: Customer is responsible for: 
Trenching, supplying and installing a 3Wx2H concrete encased duct structure on private Property 
from street line to transformer building vaults. 

Conneetion Fees: 
a) A Basic Connection Fee of $1,310.00 per commercial meter connection and $850.00 per residential 

meter connection has been included in Toronto Hydro's Economic Evaluation. 
b) Variable Connection Fees $76,154.01 

GST 5% $ 3.807.70 
TOTAL CONNECTION FEES, GST $79,961.71 
Less Deposit and GST received 
BALANCE OUTSTANDING 

-u 
$79,961.71 

The Conncction Fecs arc bared on Lhc Conncction Work being done during non-winter conditions. If the Customer requins the 
Connection Work to be done during winter conditions lhaI would result in sdditiond coru. Tornnto Hydm will advise the Customr 
of the alimarcd additional costs and if the Cus tom provides a wriltcn rcqucrt lo Toronto Hydm LO proceed, a Project Invoice will 
be issued and payment musl be received by Tornnto Hydro prior U, the commencement of any of the applicable work. 



SCHEDULE B 
EXPANSION WORK AND FEES 

1. The Uncontestable Expansion Work and Contestable Expansion Work that must be performed to 
connect the Project to the Toronto Hydro main distribution system, and corresponding Fees and Total 
Expansion Fees ('Total Expansion Fees") are described below. 

2. The Customer will also be responsible for the payment of the operating, maintenance and administration 
costs ("OM&A Costs") of the Project, including applicable taxes. The OM&A Costs are included in the 
Economic Evaluation. 

3. The Expansion Fees and OM&A Costs are recovered by Toronto Hydro by way of Capital Contribution 
if applicable, as described in Schedule C and the increased distribution revenues attributable to the 
Project, which are received by Toronto Hydro ("Incremental Revenues"). 

Uncontestable Expansion Work sball mean the following: 
All necessary engineering design, drawings and inspections; 
Supply &install: 

Primary terminations and connections to the existing Toronto Hydro distribution system; 
Reconfiguration of distribution and supply to the existing hotel; 
The necessary switching and outage arrangements to allow connections to existing Toronto 
Hydro distribution system. 

Uncontestsble Expansion Fees: 
Enhancement Costs (3,100 x $260 per kW) $ 806,000.M) 
Materials $ 40,800.00 
Labour (engineering design, inspections) $ 43,800.00 
Equipment $ 3,800.00 
Basic Connection Charge (74 x $850.00 and 1 lx $1.310.00 per meter connection) $ 77,310.00 
Overhead (including adminiswation) $ 104,070.14 

TOTAL UNCONTESTABLE EXPANSION FEES $1,075,780.14 

Contestable Expansion Work shall mean the fouowing: 
Supply &install: 

All necessary duct shuctures, cable chambers, tap boxes, splice vaults, submersible transformer 
vaults. switchgear foundations on Village Green Square, Street 'A', Street 'B'. Street 'C' and an 
extension to existing Toronto Hydro distribution system on Village Green Square. 

Contestable Expansion Fees: 
Materials 
Labour (conshuction) 
Equipment 
Overhead (including administration) 
TOTAL CONTESTABLE EXPANSION FEES 
TOTAL UNCONTESTABLE EXPANSION FEES 
TOTAL EXPANSION FEES (CONTESTABLE AND UNCONTESTABLE) 

GST (5%) 
TOTAL EXPANSION FEES, GST 

The bpansion Fees an based on rhc Expansion Work being done during non-winter conditions. If h e  Cuslomr rcquires the 
Expansion Work lo be done during wintcr conditions tha would result in additional costs. Toronto Hydro will advised lhc Cuslomr 
of the estimated additional cosls and i f  the Customcr providcs a written mquest to Toionlo Hydro lo proceed, a Projccl Invoice will 
be irmcd and payment mu51 bc received by Toronto Hydro prior lo the commcncemenl of any applicable work 



SCHEDULE C 
CAPITAL CONTRIBUTION REQUIREMENTS and ECONOMIC EVALUATION 

1. The Customer acknowledges that it has represented to Toronto Hydro that the estimated increased 
demand load attributable to the Project will be 3,100 kW (''Estimated Incremental Demand") and that 
1586 residential units will be connected to the Toronto Hydro main distribution system 

1. To determine the amount of Capital Conmibution that is required from the Customer for this Project, 
Toronto Hydro has performed. as described in Appendix B of the Distribution System Code, an 
economic evaluation ("Initial Economic Evaluation"). A copy of the Initial Economic Evaluation, 
including the calculation used to determine the amount of the Capital Contribution to be paid by the 
Customer. including all of the assumptions and inputs used to produce the Initial Economic Evaluation. 
is included with this Offer to Connect.. 

3. As a result of Toronto Hydro's Initial Economic Evaluation of the Project. the Customer will not be 
required to pay a Capital Contribution. 



SCHEDULED 
EXPANSION DEPOSIT 

1. An Expansion Deposit is intended to ensure that Toronto Hydro is held harmless in respect of the 
Expansion Fees and OM&A Costs by securing payme.nt of the Total Expansion Fees in the event the 
Estimated Incremental Demand does not materialize. The Expansion Deposit shall be in the form of 
cash, or an irrevocable commercial letter of credit issl~ed by a Schedule 1 bank as defined in the Bank 
Act, or a surety bond. The form of security must expressly provide for its use to cover the events for 
which it is held as a deposit. Any portion of the Expansion Deposit held as cash, which is returned to 
the Customer, shall include inkrest on the returned mnount from the date of receipt of the full amount of 
the Expansion Deposit, at the Prime Business Rate set by the Bank of Canada less two (2) percent. 

2. The Customer is required to post an Expansion Deposit, upon acceptance of this Offer to Connect, for 
the difference between the actual Expansion Fees and GST and the amount of the Capital Contribution 
and GST paid by the Customer, in accordance with Toronto Hydro's Initial Economic Evaluation of the 
Project. 

3. This Expansion Deposit is in addition to any other charges that may be payable to Toronto Hydro under 
this Offer to Connect, or the Conditions of Service, or otherwise. 

4. The amount of the Expansion Deposit is set out below. 

5. After the facilities are energized, the Expansion Deposit shall be reduced, at the end of each 365day 
period, by an amount calculated by multiplying the original Expansion Deposit by a percentage derived 
by dividing the actual demand materialized in that 365day period, by theEstimated Incremental 
Demand contemplated in this Offer to Connect. For information about reduction in the amount of the 
Expansion Deposit after each 365 day period. please contact Canie Matthew at (416) 542-3100 ext. 
32076. 

6. If after five (5) years from the energization date of the facilities, the Estimated Incremental Demand 
contemplated by this Offer to Connect has not materialized. Toronto Hydro shall retain any cash held as  
an Expansion Deposit. or be entitled to realize on any letter of credit or bond held as an Expansion 
Deposit and retain any cash resulting therefrom, with no obligation to return any portion of such monies 
to the Customer at any time. 

EXPANSION DEPOSIT: 

TOTAL EXPANSION FEES AND GST $1,885,636.87 
LESS CAPITAL CONTRIBUTION AND GST -$  0 
EXPANSION DEPOSIT $1,885,636.87 



SCHEDU1.E E 
ALTERNATIVE BID PROCESS AND CONTESTABLE WORK 

1. Toronto Hydro advises the Customer that part of the work that will be required for the expansion and 
connection to the existing distribution facilities includes work for which the Customer may obtain an 
alternative bid i.e. work that would not involve work with existing Toronto Hydro assets. The work for 
which the Customer may obtain alternative bid, "Contestable Work" is described below. 

2. The Customer must use a contractor.for the Contestable Work qualified by Toronto Hydro in accordance 
with its Conditions of Service. To qualify. conmctors shall submit a "Contractor Qualification - - 

Application" and meet the requirements posted at: 
ht~~://www.torontohvdro.com~electricsvstecustomer cardcond of se~ices/index.cfm 
at least 30 business days prior to their selection by the Customer to undertake Contestable Work. The 
Customer shall not be entitled to start performance of the Contestable Work until the contractor has 
completed its qualification by Toronto Hydro and has been qualified for no less than 30 business days. 

3. Toronto Hydro does not make any representation or wmanty regarding any contractor selected by the 
Customer to do any work regardless of whether the contractor has been qualified by Toronto Hydro or 
not and shall have no liability to the Customer in respect of such work. 

4. If the Customer decides to hue a qualified contractor to perform the Contestable Work, ,the Customer 
will be required to select, hire and pay the contractor's costs for such work and to assume full 
responsibility for the construction of all of the Contestable Work. 

5. The Customer shall ensure that the Contestable Work is done in accordance with Toronto Hydro's 
design and technical standards and specifications. 

6. The Customer and his qualified contractor shall only use materials that meet the same specifications as 
Toronto Hydro approved materials (i.e. same manufacturers and same part numbers). Once the 
Customer has hied a qualified contxactor, the Customer may request and obtain from Toronto Hydro the 
listing of approved materials that may be required for the Contestable Work. 

7. The Customer will be required to pay for administering the contract with the qualified contractor, or if 
agreed by Toronto Hydro, pay Toronto Hydro a fee for performing this activity on its behalf. Upon 
request if Toronto Hydro is agreeable to performing such activity. Toronto Hydro will advise the 
Customer of the amount of the fee.. Administering the contract includes, among other things, acquiring 
all permissions, permits and easements. 

8. Toronto Hydro shall have the right to inspect and approveall aspects of the facilities conshucted by the 
qualified contractor as part of its system commissioning activities, prior to connecting the expanded 
facilities to the Toronto Hydro main distribution system. If all of Toronto Hydro's requirements for the 
Contestable Work, including but not l i i t e d  to. those set out in Sections 5,6, and 7 above, have not been 
completed satisfactorily to Toronto Hydro, acting reasonably, the Project will not be energized, until the 
Contestable Work is in compliance with all of Toronto Hydro's requirements. 

9. If the Customer decides to pursue an altemative bid for the Contestable Work, Toronto Hydro may 
charge the Customer costs, including, but not limited to, the following, for: 
(a) additional design, engineering or installation of facilities required to complete the Project that are 

required in addition to the original Offer to Connect; and, 
(b) inspection or approval of the work performed by the contractor hired by the Customer, and 
(c) making the final connection of the new facilities to the Toronto Hydro dishibution system. 

("Additional Costs for Alternative Bid Work"). 



10. If the Customer decides to hire a qualified contractor to perform the Contestable Work, the Customer 
must: 
1. Sign an Alternative Bid Agreement; 
2. Hue a qualified contractor; 
3. Pay to Toronto Hydro, the fm amount of Toronto Hydro's Additional Costs for Alternative Bid 

Work as set out below; 
4. Provide the Altenlative Bid Expansion Deposit as set out below. 

11. After the Customer has performed the Contestable Work and Toronto Hydro has inspected and approved 
the constructed facilities, the Customer shall transfer the expansion facilities that were constructed under 
the alternative bid option to Toronto Hydro and Toronto Hydro shall pay to the Customer, a transfer 
price. ("Transfer Price") to be determined. as hereinafter set out. 

12. ~ h i ~ r a n s f e r  Price for the Contestable Work shall be the lower of the Customer's Costs or the amount 
set out in this Offer to Connect of the Contestable Work. The Customer's Costs shall mean: 
(a) the costs the Customer paid to have the Contestable Work performed, excluding the Variable 

Connection Work, as provided by evidence satisfactory to Toronto Hydro; 
(b) the Additional Costs for Alternative Bid Work (charged by Toronto Hydro. 
TorontoHydro shall be satisfied that all Customer's Costs shall have been properly incurred. 

13. If the Customer does not provide the calculation setting out the Customer's Costs toToronto Hydro 
within 30 days of all new facilities being energized, then the amount of the Transfer Price shall be the 
amount set out in this Offer to Connect for the Contestable Work. 

14. Toronto Hydro shall carry out a final economic evaluation after the facilities are energized ("Final 
Economic Evaluation"). The Final Economic Evaluation shall be based on the amounts used in this 
Offer to Connect for costs and forecasted revenues, and the amount of the Transfer Price to be paid by 
Toronto Hydro to the Customer for the Contestable Work, where applicable. A copy of the Final 
Economic Evaluation shall be provided to the Customer. 

15. Any amount payable by the Customer to Toronto Hydro, may be deducted from the Transfer Price 
owing to the Customer by Toronto Hydro. 

16. If the Customer pursues an Alternative Bid, the Customer shall post an Alternative Bid Expansion 
Deposit in the amount of 10% of the Expansion Deposit as set out in Schedule D. 

17. Toronto Hydro will retain the Alternative Bid Expansion Deposit for a warranty period of up to two 
years. The warranty begins at the end of the Realization Period. defined below. 

18. The Realization Period for a Project ends, upon the first to occur of: 
(i) the materialization of the last forecasted connection in the expansion project, or 
(ii) F ~ v e  (5) years alter energization of the new facilities. 

19. Toronto Hydro shall be entitled to retain and use the Alternative Bid Expansion Deposit to complete. 
repairing or bring up to standard the facilities constructed by the Customer, including Toronto Hydro's 
costs to ensure that the expansion is completed to the proper design, technical standards and 
specifications. using approved materials and that the facilities operate properly when energized. 

20. TorontoHydro shall return to the Customer the unapplied poltion of the Altemative Bid Expansion 
Deposil if any, at the end of the two-year warranty period. 

21. Upon receipt of notice from the Customer that it intends to hire an alternative bid contractor. Toronto 
Hydro will provide an Altemative Bid Agreement. 



Contestable Work shall mean the following: 

Note: 
All customer-supplied materials must be submitted to Toronto Hydro for approval prior to 
installation and meet Toronto Hydro Distribution Consmction Standards; 
All equipment and underground plant installed must be inspected and approved prior to connection 
to the Toronto Hydro distribution system; . Customer is responsible for applying for and obtaining any necessary City road cut permits. 

Description of Work to be Completed by the Customer: 
Supply & install: 

All necessary duct structures, cable chambers, tap boxes, splice vaults, submersible transformer 
vault;, switchgear foundations on Village Green Square. Street 'A', Street 'B', Street 'C' and an 
extension to existing Toronto Hydro distribution system in Village Green Square; 
All primary cables complete with terminations thereof, except final connection to the Toronto 
Hydro distribution system; 
All secondary cables complete with terminations thereof, except final connection to the Toronto 
Hydro distribution system; 
All switchgears, submersible transfomiers; 
All cable risers completed to the installation of the first section of U-Guard on the termination 
poles. 

Description of Work to Be Completed by Toronto Hydro: 
All necessary engineering design and inspections and material approvals; 
Connections to existing Toronto Hydro distribution system; 
Primary cable termination connections to the existing Toronto Hydro distribution system on 
Sufferance Road; 
The necessary switching and outage arrangements to allow connection to existing distribution 
system 

Toronto Hvdro's Additional Costs for Alternative Bid Work $ 10,750.00 
GST (5%) $ 537.50 

TOTAL ADDITIONAL COSTS FOR ALTERNATIVE BID WORK, GST $ 11 f 87.50 

ALTERNATIVE BID EXPANSION DEPOSIT $188363.68 



SCHEDULE F 
GENERAL TERMS AND CONDITIONS 

of OFFER TO CONNECT 

ASSIGNMENT documentation required by thc appropriate Land Registry 
Neither party may assign lhis Offcr to Connect without Omcc, including a Rcfcrcnce Plan, prcparcd by an 
the prior written consent of the other party, such wnxn t  Ontario Land Surveyor, describing the cxtenl of the 
not to be unreasonably withheld lands required for the casement. 

DEMARCATION POINTS 
The owncrrhi~ and ooerarional dcmcation minu of the 
Project shall be ideniified as such by ~oron io  Hydro on 
the asconsmcted drawings. 
In accordance with Tomnto Hvdro's Conditions of 
Scrvi~e. the Customer ir responsible for maintaining. 
repairing and replacing, in a safe condition satisfactory 
to Toronto Hvdro, all thc Customer's civil infrastructure 
on private propcity that is deemed required by Toronto 
Hydro to house Toronto Hydro's Connection Assets, 
including but not limited to poles, underground conduits. 
cablc chambers, cablc pull rwms, transformer room. 
transformer vaults and transformer pads. 

DISPUTE RESOLUTION 
Any controversy bctween the parties arising under this 
Offcr to Conncct not resolved by dixussions bctwccn 
the oartics shall be determined bv an arbitration trihnal 
convened pursuam lo a notice of submission given cllhcr 
by Toronto Hydro or thc Customer. 
f i c  notice shall name one arbitrator. 
Thc party receiving the notice shall, within 10 days of 
notice to the other, namc the sccand arbitrator or, if it 
fails to do so, the party giving the notice of submission 
shall n- the second arbitrator. 

5. F O R C E W F L l R E  
5.1 Force Majcure m w s  any act. cvcnl. causc or condition 

that is bcyond Toronto Hydro's rcaronablc cantml, 
including wind, icc, lightning or other s t o m .  
earthquakes, landslides, flwds. washouts. fus. 
explosions, conlamination, breakage of equipment or 
machincry, delays in transportation, strikes, lockouts or 
other labour disturbances, civil disobedience or 
disturbancu, war. ach of sabotage, blockads. 
insuncctions, vandals, riots, cpidcmics, loss of any 
relevant licensc or a declaration of forcc majeure by 
Hydro One Networlrs bc. .  or any successor. undcr any 
agement  which Hydro Onc Nctwork Inc.. or any 
successor, has with Toronto Hydro in conncction with 
any work to be pc t fomd by Toronlo Hydro under this 
Offcr to Connccl. 

5.2 If by reason of Force Majeum. Toronto Hydro is unable. 
wholly or pda l ly ,  to perform or comply with any or all 
of its obligzions undcr. this Offcr to Connect, it shall be 
relicved of such obligations. and any liability (including 
liability for any Injury, damagc or loss to the Customcr 
cauwd by such event of Force Majcurc) for failing to 
perform or comply %th such obligations, during the 
continuance of Force Majeurc. 

- ~ -~~~ 

The two arbitraton vpointed shall narnc the thud 6. LMITATIONOFLIABILITY 
arbwator wllhin 10 davs, or if thcv ia i  to du so r*li!ltn 6.1 Tomnlo Hydro shall n a  be rcrponriblc lor the acts or 
that time p c r i d  eithcrbarty may &e applicslon to thc omissions of the Customer or itsemp~oyccr, contractors. 
applicable c o w  for apgoinment of thc third arbikator. subconuaclon or agent. 
Any arbitrator xlectcd lo act under thlr Offcr to Connccl 6.2 Ncithcr Toronto Hydro nor any of its cmployccs, agcntr. 
shall be qualified by education, mining and experience 
to psss on the pdcu la r  question in dispute and shall 
have no connecdon to eithcr of the parties other than 
acting in prcviow aIbibations. 
' i l e  arbitration shall be conducted in rncordance with the 
provisions of 7he Arbitrarion Act. 1991 S.O. c-17. as 
amended. 
The decisions of thc arbimtion tribunal rhall be made in 
writing and sball be final and binding on thc pa rds  as to 
thc qucrtionr submitted and the panics shall have no 
rightof appeal thcrefrorn 

EASEMENTS 
Upon rcqucst by Toronto Hydm, the Customer rhall, at 
its own expense, cxccutc, register and providc a 
solicitor's opinion on titlc in a form accepable to 
Toronto Hydro. within thc time period specified by 
Toronto Hydro, and subject only to t b s c  encumbrances 
permitted in writing by Tomnu, Hydro. such casement 
agrcemcnts as Toronto Hydro may require far the 
installation and wntinucd existencc of any clecmcal or 
tclccommunicarion plants or access to ramc for thc lifi 
of such plant or as othcruix required to pcrfom its 
responsibility as a distribution company. 
The customcr acknowledges that in order for an 
e;Liemcnt to bc registered, it shall be rcquired a1 its 
cxpcnw. lo anangc for and rcgisrcr any necessary 

officers, directors or othcr representatives 
("Reprcscntadvcs'? shall be liablc for any loss. injury or 
damage to persons or pmpcrry cnuscd in whole or in part 
by ncgligcncz or fault of the Customer, or any of the 
Customer's Representatives, contractors or 
subconlncton. 

6.3 Notwithstanding any other provision in this Offcr to 
Connect, or any applicable statutory provision Toronto 
Hydro and i u  Reprcscntativcs shall only be liablc for any 
damages which arirc directly out of the wilful 
miswnduct or negligence of Toronto Hydro or its 
Rcprescnrativcr. 

6.4 Neither Toronto Hydro nor any of i o  Reprcrentafiver 
shall be liable under any circumstances whatroevcr for 
any loss of profits or mvcnucs. business intemption 
losses, loss of conlract or loss of goodwill, o r  for any 
indirect, consequential, incidental or special damagcr. 
including but not limited lo punitive or exemplary 
damagcs, arising fmm any breach of this Offcr to 
Connect. fundamental or orhenvise, or from any toniws 
acts, including the ncgligcncc or willful misconduct of it 
ar its Rcpresentatives, bwcver arising. 

6 5  No action arising out of this Offer to Connect. rcgardlcss 
of the form thcreof, may be brought by either pany more 
than two (2) ycan following the &tc thc cause of action 
arose, provided howcvcr thar. subject to any applicable 
law. Tomnto Hydro may bring an a d o n  for non- 
payment of amounts, or nondelivery of Expansion 

11 



Deposits, required to be paid or delivered by the Connect (Customr remaining liable for any amounts 
Customer under this Offer to Comect at any time. owing to Tomnto Hydro after such application). subject 

6.6 The Customer shall indemnify and save harmless to Tomnto Hydro's obligation to return any surplus 
Toronto Hydro and its Representatives from any action. proceeds remaining a k r  such oblieations are satisfied in 
claim, penalty, damages. 16sser, judgcments, setilemenu, kll. 

- " 

costs and expenses or other remedy brought by any pMy 
~ ~ 

or governmntal authority. arising out~of or resulting 
from any negligcnl act or failure to act or any willful 
misconduct by the Customer or any of its 
Repwenlalives. 
All of the provisions of Sections 6.1. 6.2. 6.3. 6.4, 6.5 
and 6.6 shall survive the termination of rhis Offer to 
Connect. 

NOTICE 
Any notice to be given under this Offer to Connect shall 
be in writing and delivercd by prepaid registered mail. 
hand, courier or flcsimile to the contact for the @es as 
set fonh in the Offer to Conncct. 
Delivery by facsimile shall be deemed received on the 
day following Vansmitral. provided ihe le imile  is 
received as confimd by the issuance of a confirmation 
rseipt at the p i n t  of bansmission. 
Delivery by hand or courier shall be deemed received on 
the date delivered. 
Delivery by prc aid registered mail shall be deemed 9 . .  received on the 5 buslners day aSter mailing. 
Either pany may change its address for notice by 
pmviding written notice ofthat change to the other pmy. 

REVISED PLANS 
If the Customer submits revised plans or requires 
additional design work. Tomnto Hydro may pmvidc. at 
cost a new offer bawd on the revised plans or the 
additional design work. 
If the Plans are revised at any time. after acceptance of 
this Oller to Connect shall be withdrawn or terminated 
immediately, despite any accepmce by the Custom. A 
new Offer to Conncct will only be pmvided to the 
Customr upon payment in the amount of S3.5W.W that 
must be paid prior to the ncw Offer to Connect being 
provided to the Customer. 

10. TAXES 
10.1 Unless specified, none of the m u n u  payablc or 

deliverable uoder lhe Offcr to Connect include gwds and 
serviccs taxes or any other taxes that may bc payable. 

103 The Customashall pay all such taxesin accordance with 
applicable laws. 

11. TERMINATION 
11.1 Each of the following shall constitute an event of default 

("Event of Default"): 
(i) the Customer fails to make any payment at the 

time spcified for payment in this Offcr to 
Connect and such failure has not been remedied 
within 4 days notice of such failure; 

Ci) the Customcr fail$ to deliver any Expansion 
Deposit, including a renewal, or additional 
Expansion Deposit within the time pcriod 
specified for delivery in this Offer to Conncct; 

(iii) thc Customer fails to execute and deliver any 
agreement or deliver any other document, within 
the time period specified for execution andlor 
delivery; 

(iv) the Customer fails to commence the Expansion 
Work within 1 year from thc date of this Offer to 
Connect 

(v) the Customer cancels the Rojecl for any reaion: 
(vi) the Customer fails to comply with any olher 

covenant or obligation in lhis Offer to  Connect 
and such failure has not been remedied (where it 
is possible lo remedy such failure) within 15 days 
of thc Initial failure to perform; 

(vii) a resolution has passed. or documents filed al an 
office of public record, for the merger. 
amalgamation, dissolution, termination of 
existencc, liquidation or winding-up of the 
Customer. unless the prior consent of Toronto 
Hvdm has bcen obtain&. 

9. S E W T Y  INTEREST L \ I I I )  a wcciver. manager, reccivcr-manager. Iqidamr. 
9.1 As security for its obligation undcr this Offer to Connal, mon~lor or Uustcc in bankruptcy of thc C~ustomr 

the Customer grants to Toronto Hydro a present and 
wnrinuing security intercst in, and lien on (and right of 
set-off against), and assignment of all money, cash 
collateral and cash quivalenl collateral and any and all 
proceeds resullina therefmm or the liouidalion thereof. 
delivered as an Kpanrion Deposit or okrwise purrurn, 
to the t e r n  of this Olfer to C o ~ e c t ,  or for h e  benefit of 
Tomnto Hydro. 

9.2 The Customer a p e s  to take such action as Toronto 
Hydro monab ly  requires in orda to perfect Toronto 
Hvdro's first-~rioritv senuitv interest in. and lien on 
( i d  right of set-off'&ains[). iuch collatci and ky and 
all proceeds resulting therefrom or hom the Lipuidatim 
theicof. 

. 

9 3  Tomnto Hydro shall apply the proceeds of the wllateral 
realized u p n  the exercise of any such rights or remedies 
lo reduce Customer's obligations under this Offer to 

or any of ils property i; G i n l e d  by any 
government authority. and such receiver. 
manager, receiver-manager, liquidator, monitor 
or trustee is not diwhargcd within 30 days of 
appoinuncnl: or, if by decree of any government 
authority, the Customer is adjudicated banbupt 
or insolvent or any substantial pan of its 
properly is take% and such decree is not 
discharged within 30 days after the entry thereof: 
or, if a petition to declare bankmptcy or to 
reorgani~ such party pursuant to any applicable 
law is Ned against the, Customer and is not 
d i d r w d  within30 days of such Wig:  

(in) the Customer files, or consents to the filing of, a 
pstition in b a h p t c y  or seeks, or wnscnu to. an 
order or other protection under any provision of 
any legislation relating lo insolvency or 



banhptcy C'lmlvency Legislation"): or files. ~. 
or conknk to thc filing of. a petition, &p~cation. 
answer or consent seeking relief or assistance in 
respect of ifwlf under provision of any 
lnsolvcncy Lcgislation: or files, consents to the 
filing of, an answer admitting the material 
allcgaions of a petition filed against it in any 
proceeding described herein: or makes an 
assignment for the benefit of its mdilors; or 
admits in writing its inability to pay its debts 
generally as they become due; or consents to the 
appoinmcnt of a receiver. uusiee, or liquidator 
over any, or all, of its propcriy. 

11.2 Upon the occurrence of an Event of Default, 
Toronto Hydro may, at its sole option, do any one 
or more of h e  following: 

(i) exercise any of the rights and remcdies of a 
secured pany including any such rights and 
remedies undcr law then in effect; 

(ii) exercise its rights of set-off against any and all 
propew of the Cuslomer in the possession of 
Toronto Hydro; 

(iii) declare thc full anwunts of the Expansion Fees 
and OM&A Costs that are unpaid and 
unrecovcred as duc and owing ("Accelerated 
Amounts"); 

(iv) draw on any cash, or draw under any lctta of 
credit, then held by or for the benefit of Toronto 
Hydro as an Expansion Deposit or Capital 
Conmibution or ofhenvise, free from any claim or 
right of any narure whatsoever of fhc Customer. 
including any equity or right of purchav or 
redcmption by the Customr, to cavcr all costs 
incurred on, or prior to. the date of termination, 
including cork for &rials ordcred for tha 
expansion, storage costs and facilities rcmaval 
costs and any amounts owing under this Offer to 
Connect, including the Accelerated Amounts; 
andlor 

(v) tcrminarr. this Offcr to Conncct. orovided that. 
any termination shall nM affect iy obligatiok 
incurred prior to the cffectivc date of termination 
or any other rights that Toronto Hydro may have 
arising out of any rights or obligations that are 
upresscd to survive termination of this Offer to 
Connect. 

12. TITLE AND RISK OF Ld3SS 
12.1 Notwithstanding that Tomnto Hydro may install 

equipment and materials under this Offer to Connect to 
which tillc is intcnded to pass to the Customer, title to 
such equipment or materials shall be transferred to the 
Cuslomr, and risk of loss shall be assumd by thc 
Customer, upon delivery to the Propmy. 

1 2 2  Toronto Hydm shall be entifled to receive nasomble 
compcnration for storing any materials or equipment not 
delivcrtd to thc Customcr due to a delay caused by the 

Customer and such equipment or materials shall be held 
at the Customer's risk. 

13. WARRANTIES 
13.1 Toronto Hydro warrants that the services it provides are 

in accordance with Gwd Utility Practice. 
13.2 Except as expressly set forth in this Offer to Connect. 

Toronto Hydm provider no warranties. for fitness for 
purpoy or othcnviw, and whether statutoiy or 
othewse, lo the Customer. 

14. MISC&LLANEOUS 
14.1 Xis Offcr to Connect, including thc Schedules attached 

shall constitute the entire agreement between the partics. 
and there are no other agreemenu or understandings. 
either written or oral. to conflict with, alter or enlarge 
this Offer to Connect unless agreed to in writing between 
the parries subwquent to the effective date of this Offer 
to Conncct. 

1 4 2  Failure or delay by Toronto Hydro in enforcing any right 
undcr, or provision of this Offcr to Conncct shall not be 
deemed a waiver of such provision or right with respect 
to the instant, or any previous, or subrcqucnt, breach. 

143 m s  Offer to Connect shall be governed by thc laws of 
t h  Province of Ontario and the laws of Canada as  
applicable. 

14.4 Toronto, Hydro shall be entitled io access a1 all 
rearonable dmcs to any of the Customer's proprticr to 
perform the services in this Offer to Conncct. 

145 Interest on unpaid amounts shall bear interest at the rate 
of 1.5 Dcrccnt calculakd and commundcd monthlv 
',I956 percent pr annum) 31 and from the due date up to 
and inchding the date of payment in Lll of such amount. 
toaethcr with all interest &rued to the d a e  of oavmcnt. . . 

14.6 ~;ronla Hydm and the Customcr agrec to execute and 
deliver such further documents as may be required for 
either pany to fulfill its oblig~Iiom and enforce its rights 
undcr this Offcr to C o ~ e c t .  

14.7 if any provision of this Offer lo Connect is declared 
illegal, invalid or uncnforceablc for any rcason 
whatsoevcr, to the extent permined by Law, such 
illegnlity, invalidity or unenforscability shall not affect 
the legality, validity or enfmeabiiity of any of the other 
provisions. 

14.8 This Offcr to Connect and the obligations of the panics 
under it arc subject to all applicable prescnt and fuwc 
laws, rules, regulations and ordcn of any regulatory or 
legislative body or other duly constituted authority 
having jurisdiction over Toronto Hydro or the Customer. 

14.9 Tim= shdlbe of the essence. 
1410 If thcre is a conflict between his Offer to Connect and 

Toronto Hydro's Conditions of Service, this Offcr to 
Connect shall govern. 
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METROGATE INC. 
4800 DUFFERIN STREET 

March 10, 2009 

Toronto Hydro-Electric System Limited 
14 Carlton Street 
Asset Management 
3'"ioor 500 Commissioner Street 
Toronto, ON M4M 3N7 

Attention: Jim Trqachef. Supervisor 

Dear Sir: 

Re: Metrogate Inc. development of Solaris at Metrogate, Phase I and I\, Ventus at 
Metrogate, Phases I and II, and Metrogate Townhouses as legally described in  
PIN'S 06164-0466 (LT), 06164-0469 (LT), 06164-0470 (LT), and 06164-0473 (LT) 
(Metrogate) 
Number of Units: 1512 hi@-rise residential unit and 74 townhouses ~. . . -- ~~~~ 

You will recall that you hosted a meeting last fall with representatives of Deltera lnc. at which time 
the discussion turned to the metering of the planned condominium projects which Deltera and 
related companies are and will be building in Toronto. At this meeting, you advised that effective 
February 28, 2008. Toronto Hydro was the only entlty that had the right to own and supply meters 
for any of our projects and that no other opt~ons for r~letering were available. As a result of this, 
Metrogate lnc.'s request for an offer to connect in respect o i  the above rioted building did not 
contempiate this building being suite metered by ar~y entily other than Toronto Hydro and the 
offer to connect received contemplates Toronto Hydro installing individual suite meters 

It has come to our attention that contrary to the advice received. Melrogate lnc. does have the 
right under Subsection 53.17 of the Electricity Act, 1998 to choose to have this project smart sub- 
metered by a licensed sub-metering company. Metrogate Inc, is desirous of considering the sub- 
metered option and would have requested an offer to connect which contemplated the above 
project being smart sub-metered but for the information prov~ded at the meeting at your offices 
last fall. 

We therefore require that Toronto Hydro provide a fr~rther offer to connect which contemplates 
the above project being smart sub-metered by a iic:ensed sub-metering company. This offer 
should specifically contempiate that Toronto Hydro w~ i l  lnstaii a bulk meter and Metrogate inc 's 
intention to smart sub-meter the units at the prolect dcwnstream of the bulk meter. 

I would appreciate confirmation that an appropriate Offer to Connect will be prepared and 
forwarded to Metrogate inc. within the next two weeks G~ven your familiarity already with the 
project. and the fact that construction is underway we trust that you will make every effort to rneel 
this timeframe. 

Yours very truly, 
METROGATE INC 
Per: 



Colin J. McLorg 

14 Carllon St. Telephone: 416-542-251 3 

To~onlo. Onlario Facsimile: 416-542-2776 

M5B 1K5 cmclorg@loronlohydro.com 

e lect r ic  system 

2009 April 22 

Mr. Lou Tersigni 
Project Manager 
Metrogate Inc 

4800 Dufferin Street 
Toronto, ON M3H 5S9 

via email 

Dear Mr. Tersigni: 

RE: Metering and Offers to Connect for 'Metrogate' Projects 

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery. Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiums, particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiums based on a bulk meter / sub-metering 
configuration. As explained below. Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontarlo Energy Board ('OEB') regulates Toronto Hydro rates and service offerings. 
The OEB has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering" to describe the situation in which a licensed distributor individually meters 
every condominium unit (and the condominium's common areas) with a smart meter. In 
this scenario, each unit will become a residential customer of the licensed distributor and 
each unit and the common areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Hydro's Conditions of Service, for condominium projects commenced 
with Toronto Hydro on and after February 28. 2008 ('new condominiums'). Toronto Hydro 
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering 
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compliant with smart metering regulations) for all separate units and for common areas 
('individually metered units') at no charge to the developer. Upon registration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as parl of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings related to smart metering 
activities of certain distributors that smart metering is a parl of the distribution activity 
that is already covered by distributors' distribution iicences. As there is no distinction 
between smart metering condominiums and other residences, the Board has 
determined that only licensed distributors can srnart meter condominiums. in the 
Board's view, this is in keeping with the current regulatory framework in the electricity 
sector. 

The Board 1s also of the view that Regulation 442 allows all licensed distributors to 
smart meter in condomini~ms."~ 

"As set out in the January Notice. the Board reniains of the view that smart metering 
is a distribution activity, and that the Electricity Acl and Regulation 442 taken togelhe~ 
allow all iicensed distributors to undertake smart metering in condominiums. The 
distributor would do SO as a distribution activity within its licensed service area."' 

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherwise. 

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter. 
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto 
Hydro was the only entity that had the right to own and supply meters for any of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and 
will attach the individually metered units as direct customers, Toronto Hydro's Conditions 
of Service provide for alternative bids for the installation of meters and do not preclude the 
installation of an additional sub-metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming bulk metering is based on an 
incorrect interpretation of Section 53.1  7 of the Electricity Act, which you state contradicts 
Toronto Hydro's advice referred to above. In fact, that Section provides as follows: 

"Despite the Condominium Act, 1998 and any other Act, a distributor and any other 
person licensed by the Board to do so shali, in the c~rcumstances prescribed by 
regulation. Install a smart meter, metering equipment, systems and technology and 
associated equipment, systems and technoiogies or smart sub-metering systems, 
equipment and technology and any associated equipment, systems and technologies 
of a type prescribed by reguiation." 

Section 53.17 of the Electricity Act does not contrad~ct Toronto Hydro's position and is 
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a 
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distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the part of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condominiums already 
fitted with bulk meters. 

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expressly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors. 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set out in your letter. 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly, 

(Original signed by) 

Colin McLorg 

Manager. Regulatory Policy and Relations 

416-542-251 3 

cmclorg@torontohydro.com 



Electricity Distribution Committee 
Action Minutes 

In Camera 

Meeting Date: Friday May 1.2009 
9:35 - 10:00 a.m. 
Room 2752 

Attendees: 

Board Members: 
Ken Quesnelle, Chair 
Paul Somme~ille, Deputy Chair 
David Balsillie 
Pamela Nowina 

Board Staff: 
Jill Bada 
Paul Gasparatto 
Lee Harmer, Chair Staff Forum 
Maureen Helt 
Fiona O'Connell, Committee Note-taker 

1. Items for Discussion 

$.I. Toronto Hydro Metering Policies & Restricting Smart Sub-Metering 

Topic Leader: Paul Gasparatto &Jill Bada 

Highlights: 

THESL has implemented a policy that requires individual units in all new 
condominiums to be directly metered by THESL. A developer or Condominium 
Board may install its own additional sub-metering system provided that there is 
no interference with THESL's smart metering system. 

THESL has based this policy on its belief that there are no regulatory provisions 
which prohibit its policy and/or require that a distributor install smart metering 
only at the request of the condominium. THESL would like a Board hearing on 
the matter. 

The views of the OEB Compliance Office are: 
Such policies are inconsistent with the Board's smart sub-metering 
licensing regime. 



THESL will refuse to connect customers that do not accept individual unit 
metering by THESL. 
Such THESL refusals are non-compliant with: 

o A distributor's obligation to connect, as set out in section 28 of the 
Electricity Act, 1998; and 

o The obligation to install an interval meter when requested t'o do so 
as set out in section 5.1.5 of the Distribution System Code. 

Other complaints have been received from the smart sub-metering 
industry regarding the metering activities of other distributors. 

Recommendations: 
The Committee recommended that: 

A new condominium owner has the right to install, either themselves or 
through a smart sub-meter provider, a smart sub-metering system for 
each unit; (serviced by a distributor bulk meter), rather than be required to 
have distributor smart metering be installed for each unit. 
The legal and regulatory requirements set out in legislation or regulations 
and/or Code are sufficiently clear. 
The Board issue a notice on its own motion to commence an enforcement 
proceeding on this matter. 

Action Item: 
1. The Compliance Department will prepare the necessary material to enable 

the Board to issue a notice on its own motion to commence an 
enforcement proceeding on this matter. -Jill Bada 



BRIEFING NOTE 

ELECTRICITY DISTRIBUTION COMMITTEE 
REQUEST FOR GUIDANCE 

Toronto Hydro Metering Policies & 
Restricting Smart Sub-metering 

May 1,2009 

REQUEST FOR GUIDANCE 

Staff request the Electricity Distribution Committee's views on the following two 
questions and subsequently, which of the outlined options would be the recommended 
course of action. 

QUESTIONS 

1. Does a new condominium owner have the right to install, either themselves or 
through a smart sub-meter provider, a smart sub-metering system for each unit, 
(serviced by a distributor bulk meter), rather than be required to have distributor 
smart metering be installed for each unit? 

2. If so, are the legal and regulatory requirements set out in legislation or 
regulations and/or Code sufficiently clear? 

BRIEF BACKGROUND 

In July 2008, the Compliance Office received complaints from sub-meter providers 
about Toronto Hydro's ("THESL") policy regarding the metering of new condominiums. 
The Compliance Office began an investigation which resulted in a series of 
correspondence between THESL and Complialice staff. Details of this communication 
are outlined later in this note under the section "Detailed Background." 



This correspondence determined that THESL has implemented a policy that requires 
individual units in all new condominiums to be ldirectly metered by THESL. A developer 
or Condominium Board may install its own additional sub-metering system provided that 
there is no interference with THESL's smart metering system. However, it is THESL's 
policy that ultimately each residential and commercial unit in a new condominium must 
be a direct customer of THESL. THESL has based this policy on its belief that there are 
no regulatory provisions which prohibit its policy andlor require that a distributor install 
smart metering only at the request of the condominium. 

The OEB Compliance Office expressed its that view that to the extent that THESL's 
policies require smart metering of new condom~iniums and that each unit must be a 
direct customer of THESL, such policies are inconsistent with the Board's smart sub- 
metering licensing regime. 

It is also the concern of the Compliance Office, that if a customer were 'to refuse to 
accept individual unit metering by Toronto Hydro, it appears that THESL would refuse to 
connect the customer. This concern has become real with the filing of a new compliant 
with the Board. On April 25, 2009, the Compliance Office was provided with two letters 
from THESL to developers informing the developers that THESL will not prepare an 
Offer to Connect that provides for the installation of a bulk meterlsub-metering 
configuration. It is the view of the Compliance Office that such actions are non- 
compliant with a distributor's obligation to connect as set out in section 28 of the 
Electrjcity Act, 1998 and the obligation to install an interval meter when requested to do 
so as set out in section 5.1.5 of the Distribution System Code. 

The question of whether a distributor can require that customers be directly metered by 
the distributor will have an impact on more than just THESL's policies. The Compliance 
Office has received corr~plaints from the smart sub-metering industry regarding the 
metering activities of other distributors. Compliance staff is also aware that other 
distributors are closely following the discussions between THESL and Compliance staff, 
including one distributor who has stated its refusal to discuss their meter~ng activities 
with staff until the Board has taken a position on THESL's policies. 

The most recent activity in this dispute was a meeting between Board and THESL staff. 
In this meeting THESL reaffirmed its commitment to its policy and requested a Board 
hearing on the matter. OEB staff stated that we would request guidance from the Board 
as to its intention in regards to sub-metering activities and then determine next steps. 

Distribution System Code 

5.1.5 A distributor shall provide an intenla1 meter within a 
reasonable period of time to any customer who submits to i t  a 
written request for such meter insfallation, either directly, 01- 
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through an authorized party, in accordance with the Retail 
Settlement Code . . . 

5.1.9 When requested by either: 

(a) the board of directors of a condominium corporation; or 
(b) the developer of a building, in any stage of construction, 

on land for which a declaration and description is 
proposed or intended to be registered pursuant to 
section 2 of the Condominium Act, 1998, 

a distributor shall install smart metering that meets the functional 
specification of Ontario Regulation 425/06 - Criteria and 
Requirements for Meters and Metering Equipment, Systems and 
Technology (made under the Electricity Act). 

Electricity Act, 7998 

28. A distributor shall connect a building to its distribution system if, 

(a) the building lies along any of the lines of the distributor's 
distribution system; and 
(b) the owner, occupant or other person in charge of the building requests the 
connection in writing. 

53.17 (I) Despite the Condominium Act, 1998 and any otherAct, 
a distributor and any otherperson licensed by the Board to do so 
shall, in the circumstances prescribed by regulation, install a smart 
meter, metering equipment, systems and technology and 
associated equipment, systems and technologies or smart sub- 
metering systems, equipment and technology and any associated 
equipment, systems and fechnologies of a type prescribed by 
regulation, in a property or class of propetties prescribed by 
regulation at a location prescribed by regulation and for consumers 
or classes of consumers prescribed by regulation at or within the 
time prescribed by regulation. 

Ontario Regulation 442107 

2. For the purposes of subsection 53.17 ( I)  of the Act, the 
following are, prescribed classes of property: 

1. A building on land for which a declaration and 
description have been registered pursuant to section 2 
of the Condominium Act, 1998. 
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2. A building on land for which a declaration and 
description have been registered creating a 
condominium corporation that was continued pursuant 
to section 178 of the Condominium Act, 1998. 

3. A building, in any stage of construction, on land for 
which a declaration and description is proposed or 
intended to be registered p~lrsuant to section 2 of the 
Condominium Act. 1998. 

3. For the purposes of subsection 53.17 ( I )  of the Act, the 
following are prescribed circumstances: 

I .  The approval by the board of directors to install smart 
meters or smart sub-meteririg systems, in the case of a 
building that falls into a prescribed class of property 
described in paragraph I or 2 of section 2. 

2. The installation of smart meters or smart sub-metering 
systems, in the case of a building that falls into a 
prescribed class of property described in paragraph 3 of 
section 2. 

4. ( I )  For a class of property prescribed under section 2 and 
in the circumstances prescribed under section 3, a 
licensed distributoc or any ather person licensed by the 
Board to do so, shall install smart meters or smart strb- 
metering systems of a type, class or kind, 

(a) that are authorized by an order of the Board or by a 
code issued by the Board; or 

(b) that meet any criteria or requirements that may be set 
by an order of the Board or by a code issued by the 

Smart Sub-Metering Code 

2.2.1 A smart sub-metering provider shall ensure that either: 

(c) the board of directors of a condominium corporation; or 
(d) the developer of a building, in any stage of construction, 

on land for which a declaration and description is 
proposed or intended to be registered pursuant to 
section 2 of the Condominium Act, 1998, 

has requested, and a distributor has installed, a master meter that 
is an interval meter before beginning to provide smart sub-metering 
senices. 
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Notice of Proposal to Amend a Code and Notice of Proposal t o  issue a New Code, 
dated January 8,2008, page #2. 

The Board uses the term "smart metering" to describe the situation 
in which a licensed distributor individually meters every 
condominium unit (and the condominium's common areas) with a 
smart meter. In this scenario, each unit will become a residential 
customer of the licensed distributor and each unit and the common 
areas must have a separate account with the licensed distributor. 

The Board uses the term "smart sub-metering" to describe the 
situation in which a licensed distributor provides service to the 
condominium's bulk (master) meter and then a separate person 
(the smart sub-meter provider on behalf of the condominium 
corporation) allocates that bill to the individual units and the 
common areas through the smart sub-metering system. In this 
scenario, the condominium continues to be the customer of the 
licensed distributor and will receive a single bill based on the 
measurement of the bulk (master) meter. 

OPTIONS 

The following options are based on the answer to Question #I being that new 
condominiums do have the right to install, either themselves or with a smart sub-meter 
provider, a smart sub-metering system rather than be required to have distributor smart 
metering be installed for each unit 

If the answer to Question #I is that distributors have the right to impose smart metering 
on customers, then staff suggests that the only action necessary is to inform the smart 
sub-metering industry of that position. 

Option A - The legal and regulatory requirements are sufficiently clear, no further 
clarification by the Board is necessary. 

Option B - The legal and regulatory requirements could benefit from further 
clarification from the Board. This clarification should take the form of a 
letter to distributors explaining the Board's expectations. 

Option C - The legal and regulatory requirements are not clear and a code 
amendment to clarify the position is necessary. 
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DETAILED BACKGROUND 

CUSTOMER CONTACT 

In July 2008, Carma lndustries and lntellimeter have complained to the Compliance 
Office regarding what they see as unfair business practices by Toronto Hydro. 

In December 2008, a group of private sub-meter providers known as the Smart Sub- 
Metering Work Group also submitted a compliant that electricity distributors are abusing 
their market power and as a result hindering the growth of the smart sub-metering 
industry in the province. The complaint specific;ally identifies the following utilities: 

Toronto Hydro, Enersource, Oakville Hydro, Powerstream 

The alleged activity includes the following: 

Building ownersldevelopers are told that only the LDC may install meters and 
provide individual suite metering. 

Where a building ownerldeveloper has expressed an interest in smart sub- 
metering, the LDC refuses to provide an Offer to Connect, refuses to install a 
bulk meter or advises that such a choice would result in other causes of delay. 
The LDC's inform the developers that none of these events would occur if the 
LDC is permitted to do the metering. 

Certain Offers to Connect are being provided without the LDC undertaking an 
economic evaluation and as a result either inadequate or no financial 
contributions are being requested. 

REVIEW OF COMPLIANCE OFFICE ACTIVITY 

On July 16, 2008 and July 25, 2008, the Compliance Office received complaints from 
Carma lndustries and lntellimeter. 

On July 24, 2008, Compliance staff requested Toronto Hydro provide a response to 
questions relating to the distributor's policies regarding metering of multi-unit properties. 

On July 29, 2008, Toronto Hydro responded to staff questions and provided the 
following positions. 

THESL requires distributor smart meters be installed in new facilities. However, it 
does allow customers to install these meters through alternative bid and then be 
transferred to the distributor. 
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THESL's position is that unit holders and common areas (either residential or 
commercial) in new condominiums are individual residential or general service 
customers of THESL, the same as new customers in single detached homes. 

THESL believes that the Board supports this view since it has stated in its June 
loth Notice for the Sub-Metering initiative that Smart Metering is a distribution 
activity and that only licensed distributors are allowed to undertake smart 
metering in condominiums. 

On October 22, 2008, the Chief Compliance Officer issued a determination to Toronto 
Hydro stating that its policy is inconsistent with its regulatory obligations. The CCO 
stated the following views: 

THESL's policies are inappropriate in light of the legal and regulatory framework 
applicable to the metering of new condominiums as set out in section 53.17 ( I )  of 
the Electricity Act, 1998 which states 

"a distributor and any other person licensed by the Board to do so 
-1, ... , install a smart meter, mefering equipment, systems and 
technology and associated equipment, systems and technologies 
or smart sub-metering systems, equipment and technology and 
any associated equipment, systems and technologies of a type 
prescribed by regulation." (emphasis added) 

The availability of the smart sub-metering option is clear from the materials 
Issued by the Board when it amended the Distribution System Code (the "DSC) 
and created the Smart Sub-Metering Code. Section 5.1.9 of the DSC itself also 
clarifies that a distributor must install smart metering only when requested to do 
so by the condominium corporation or the developer. 

Under section 28 of the Electricity Act, 1998, a distributor must connect a building 
on request. The DSC sets out a list of the reasons that may justify a refusal to 
connect. However, the desire of a customer to install smart sub-metering is not 
one of those reasons. 

On November 12, 2008, Toronto Hydro responded to the CCO's letter. THESL stated 
that it does not accept the opinions that were set out in the letter and would not change 
its metering policies. THESL presented the views that: 

It is incorrect to conclude that their policies preclude the installation of a sub- 
metering system; should a customer wish to install an additional sub-metering 
system, they are at liberty to do so provided there is no interference with 
THESL's smart metering system.. In any case, each distinct residential or 
commercial unit (including common areas) would remain as a direct customer of 
THESL. 
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Section 53.17 of the Electricity Act is irrelevant to this issue, since it does not 
require a non-distributor to provide sub-metering, nor prohibit a distributor from 
installing smart metering, but goes to the requirement that equipment be of a 
type required by regulation. Furthermore, it clearly does not establish a right on 
the part of any person to install sub-metering equipment. 

The thrust of Section 5.1.9 is clearly to require that the metering installed meet 
the functional specification of Ontario Regulation 425106. 

On January 29, 2009, the CCO sent a follow up letter to Toronto Hydro stating that after 
considering THESL's arguments, he remains of the view that their policies are 
inappropriate. The CCO stated the following views: 

. Cannot agree with THESL's characterization of section 53.17 of the Electricity 
Act, 1998 as being either irrelevant to this issue, or as speaking only to the 
nature of the equipment to be installed. 

Cannot agree with THESL's characterization of section 5.1.9 of the Distribution 
System Code as having, as its thrust, to require that the metering installed meet 
the specifications in regulation. Section 5.1.9 also makes it clear that the person 
responsible for a new condominium has the ability to choose between having a 
licensed distributor install smart meters or having a licensed smart sub-metering 
provider install smart sub-meters. 

THESL's position that each individual unit must be become a direct customer of 
THESL is incompatible with the Board's approach to smart sub-metering. As 
described by the Board, smart sub-metering clearly involves (a) a licensed 
distributor that bills its customer - the condominium corporation -based on the 
measurement of a bulk meter; and (b) a separate person - the licensed smart 
sub-metering provider - that bills the individual units and common areas based 
on the measurement of a smart sub-metering system. 

The provisions of the Board's Smart Sub-Metering Code make it clear that smart 
sub-metering as a competitive licensed activity goes beyond merely the 
installation of the meters. 

There are no regulatory provisions that provide licensed distributors with the 
authority to implement a requirement that each unit and commorl area in a new 
condominium must become a direct customer of the distributor. 

On February 9, 2009, Toronto Hydro responded to the CCO's letter and restated its 
view that the CCO's interpretations are incorrect. THESL presented the views that: 

Section 5.1.9 of the DSC does not mention smart sub-metering, nor contain any 
statement that expressly 'makes it clear' that a distributor may only install smart 
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metering upon the request of a person in charge of a condominium. The unstated 
premise of your argument appears to be that the Section begins with the word 
'Only', which it does not. 

In THESL's view that there are no regulatory provisions which prohibit its smart 
metering policy. 

Furthermore, the DSC states at Section 5.1.6: 

"A distributor shall identify in its Conditions of Service the type 
of meters that are available to a customer, the process by 
which a customer may obtain such meters and the types of 
charges that would be levied on a customer for each meter 
type." 

This statement is not conditioned by any further obligation on the part of 
distributors concerning smart sub-metering in new condominiums. 

On February 27, 2009, Compliance staff sent information request letters to Enersource, 
Powerstream and Oakville Hydro enquiring about their policies in regards to metering 
individual units in condominiums. Response to these enquiries has indicated that in the 
case of Enersource and Powersteam, they do not implement policies that require all 
customers in new condominiums be directly metered by the distributor. Oakville Hydro 
has stated that it will no longer communicate with staff on this issue until the Board 
settles the dispute with Toronto Hydro. 

On April 17, 2009 OEB staff and THESL staff meet to discuss the dispute. THESL 
reaffirmed its previous position that individual customers in new condominiums should 
be customers of the distributor. They also acknowledged their policy is to not Install a 
bulk meter even when requested by the customer and submitted that they have no 
regulatory obl~gation to do so. THESL expressed its willingness to participate in an 
enforcement proceeding in order for this matter to have a hearing before the Board. 
OEB staff informed THESL that they would request guidance from the Board regarding 
interpretat~on of the legal requirements. Among the results of this gurdance could be a 
Board statement on the interpretation, an enforcement proceeding andlor a code 
amendment 

On April 24, 2009, the Sub-metering Working Group provided copies of letters from 
THESL to two property managers in which THESL states that they do not offer a 
connection configuration based on a bulk meterlsub-metering configuration. As a result 
THESL would not prepare an Offer to Connect on that basis. 
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STAFF ASSESMENT 

Through the issuance of Smart Sub-Meter Provider licenses and the Smart Sub- 
Metering code, it is staff's view that the Board anticipated that all customers would have 
the option of hiring private contractors to install and operate smart sub-metering 
systems. 

T o  accept Toronto Hydro's view and policies on this matter would, in staff's view, be a 
reversal of the intention of the Board when it established its smart sub-metering 
licensing regime. Despite Toronto Hydro's suggestion that a Condominium could chose 
to install both smart metering and smart sub-metering, THESL's policy will almost 
certainly eliminate the practical business oppo~tunities of licensed smart sub-meter 
providers. 

In addition to Toronto Hydro's specific actions, there is also the concern that many 
distributors around the province may be implementing similar policies that restrict the 
ability of licensed smart sub-meter providers to operate. 

RELEVANT COMPLIANCE LEGAL R E F E R E N B  

Section 112.3(1) of the OEB Act, 1998 states: 

If the Board is satisfied that a person has contravened or is likely to 
contravene an enforceable provision, the Board may make an order 
requiring the person to comply with the enforceable provision and to 
take such action as the Board may specify to, 

(a) remedy a contravention that has occurred; or 

(b) prevent a contravention or further contravention of the 
enforceable provision. 

Section 112.4 of the OEB Act, 1998 states: 

(I) If the Board is safisfied that a persort who holds a licence under 
Part IV or V has contravened an enforceable provision, the Board 
may make an order suspending or revoking the licence. 
(2) This section applies to contraventions that occur before or after 
this section comes into force. 

Section 112:5 of the OEB Act, 1998 states: 

(1)  If the Board is satisfied that a person has contravened an 
enforceable provision, the Board may, subject to the regulations 
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under subsection (5), make an order requiring a person to pay an 
administrative penalty in the amount set out in the order for each 
day or part of a day on which the contravention occurred or 
continues. 

Prepared by: Paul Gasparatto 
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Paul Gasparatto 

From: Jill Bada 

Sent: May 4,2009 8:35 AM 

To: Paul Gasparatto; Maureen Helt 

Subject: THESL udpate 

Hi there, 
Maureen and I met with Mark Friday and updated him on th~? Dx meeting on THESL. Here are our next steps: 

1) Mark will speak to HW to update him on the meeting with the Dx committee. 
2) You should continue with your investigations in each of the SSMWG complaints. We need as much 

information as possible about the each allegation. 
3) 1 am going to contact THESL to inform them that we have spoken with the Board and they had little to 

say about the matter in terms of clarification or a code change. I will tell them that we have received 
formal complaints regarding the matter and we will be in touch with them to investigate and that we will be 
in touch with them soon. 

We agreed that we should not be considering briefing the chair until the investigations are complete, so let 
Maureen and I know as things proceed. 
Thanks 
Jill 

Manager. Compliance 
ONTARIO ENERGY BOARD 
2300 Yonge Street, Suite 2700 
Toronto, Ontario 
M4P 1 E4 

Tel: 41 6-440-7641 
Fax: 416-440-8100 
Email: jill.bada@oeb.aov.on.ca 

For general enquiries please contact the Market participant Hotline at: Market.Operations@oeb.gr~~.on.ca 

Reduce Your Carbon Footprint, Please Think Before Y o u  Print. 



Paul Gasparatto 

From: Jill Bada 

Sent: May 8,2009 10:30 AM 

To: Mark Garner 

Cc: Maureen Helt; Paul Gasparatto 

Subject: THESL -sub meter~ng case 

Here is an update on the THESL file: 

. I spoke to Colin McLorg today and told him that a meeting of one of the Board committees had occurred. I 
told him that the committee expressed their view that the legislation if quite clear. I also informed Colin that 
we have received formal complaints relating to this matter and that Paul is investigating those allegations. I 
told Colin that Paul would contact him for further information on each allegation. Colin re-iterated that 
THESL is still willing to acknowledge the facts of each case so that we might proceed to an enforcement 
hearing. He made it clear to me that THESL wants a decision of the Board on this issue, and that if in fact 
THESL is found to be non-compliant that they will comply. 

I have told Paul to contact Colin today regarding the allegations (as Colin is going to CAMPUT and will be 
away next week). 

I expect we will have THESL's reply in the next few weeks and we should be able to brief the Chair on the case 
by the end of May. 
I hope this is consistent with your thinking? 
Thanks 
Jill 

Manager, Compliance 
ONTARIO ENERGY BOARD 
2300 Yonge Street, Suite 2700 
Toronto, Ontario 
M4P 1 E4 

Tel: 41 6-440-7641 
Fax: 416-440-8100 
Email: jill.bada@&qov.on.ca 

For general enquiries please contact the Market participant Motllne at M a r k e t . O p e r a t i o n s ~ ~ y . o n . c a  

Reduce Your Carbon Footpiint, Please Think Before Y o u  Print. 

Oii 1012009 



Paul Gasparatto 
. . .  . . ~ .  .. . . .. ~ 

. .. . . . . . . . . 

From: Colin McLorg [cmclorg@torontohydro.com] 

Sent: May 20,2009 4 5 6  PM 

To: Paul Gasparatto 

Cc : George Vegh 

Subject: TH reply re C020090066 - Condo smart metering 

Attachments: CondoSmartMeteringReply#3 C020090066 combined.pdf 

Hello Paul - please see attached the TH reply to your letter of May 9. I mention in it a further letter from TH to 
Howard Wetston, which I expect to be able to forward to you tomorrow. 

Regards, 

Colin McLorg 
Manager, Regulatory Policy & Relations 
Toronto Hydro-Electric System 
416-542-2513 office 
416-903-7837 cell 
cmclorcl@torontohydropcom 



Colin J. McLorg 

14 Cariton St. Telephone: 416-542-2513 

Toronto, Ontario Facsimile: 416-542-2776 

M5B 1K5 cmclorg@torontohydro.com 

May 20,2009 

Mr. Paul Gasparatto 
Project Advisor, Regulatory Policy and Compliance 
Ontario Energy Board 
P.O. Box 2319 
2300YongeSt 
Toronto, ON M4P 1E4 

via email and regular mail 

Dear Mr. Gasparatto: 

RE: Board File C020090066 - Installation of Metering in New Condominium Units 

Thank you for your letter of May 9, 2009, with respect to allegations made by certain 
parties about Toronto Hydro-Electric System Lirnited (THESL) metering policy and practice 
for new condomini~~ms. The purpose of this letter is to provide you with the facts that you 
are seeking as part of your investigation. In this letter, THESL does not engage in 
arguments over the merits of compliance staff's policy positions. THESL's positions on 
these matters have been canvassed in previous correspondence. In addition, THESL 
believes the position taken by compliance staff in this matter assumes articles of policy 
respecting the smart metering obligations of utilities that have not been determ ined by the 
Board and that should be addressed by the Board on a policy basis. I will forward copy of 
a letter from THESL to the Chair of the OEB to that effect for your reference. 

The first two items in your letter concern letters I wrote to representatives of Tridel with 
respect to two condominium projects for which THESL has provided Offers to Connect. I 
have attached for your reference copies of those letters, which are identical except for 
address information. 

The next two items concern statements allegedly made by THESL representatives at 
meetings attended by representatives of Deltera lnc and Enbridge Electric Connections 
Inc. It is, of course, not possible to confirm whetherthey or any representatives were 
properly understood by the audience, but in this instance the complainants evidently mis- 
understood THESL's policy if they believe that THESL's position is that only THESL is able 
to smart meters. As you are aware from our previous correspondence, THESL's 
Conditions of Service expressly provide for installation of suite metering infrastructure 
under the Alternative Bid option. Our previous correspondence has also made reference to 



the Board's own statements that licensed distributors are entitled to conduct smart 
metering in condominiums, and that they are the only parties authorized to do so. 

The next two items in your letter pertain to THESL's obligation to connect under Section 28 
of the Electricity Act and its provision of bulk meters. You state at page 3 of your letter: 

"...the Compliance Office requests that THESL respond to one of the 
concerns outlined in the letters that the Compliance Office issued to THESL 
in October 2008 and January 2009. In those letters the Chief Compliance 
Officer stated the view that if THESL were to refuse to connect a property by 
reason of the customer's decision to install smart sub-metering, THESL would 
be non-compliant with its obligation to connect under section 28 of the 
Electricity Act, 1998. Based on the evidence, it appears that THESL has 
refused to connect customers in the manner that they have requested. 
THESL's responses to CCO's letters did not address concerns related to the 
obligation to connect. We once again request that THESL provide its view on 
how its policies and actions are compliant with section 28 of the Electricity 
Act, 1998." 

THESL has in fact responded to the Chief Compliance Officer's concern around Section 28 
by noting at page 2 of my February gth letter "Fu~thermore, there are no grounds for your 
hypothetical under which THESL would refuse to connect a customer." THESL has not 
and will not refuse to connect new condominium developments to its distribution system. 
THESL's standard practice is to provide a bulk meter to the building under construction 
which itself is used to bill the electricity used after the main switchboard is energized, prior 
to which electricity is supplied on a temporary service basis. At no time under THESL's 
policy and practice is any customer denied or otherwise without electricity service, and 
nothing under that policy and practice conflicts in any way with THESL's obligations under 
Section 28 of the Electricity Act. 

In summary, 

There is, and has been, no instance of any customer being denied connection to 
the electricity distribution network for the reasons suggested in your letter. 

There is no policy on THESL's part that requires that THESL provide or install suite 
metering infrastructure. 

I trust that this responds to your inquiries. Please contact me if you require further 
information. 

Yours truly, 

(Original signed by) 

Colin McLorg 
Manager, Regulatory Affairs 
416-542-251 3 
regulatoryaffai rs@torontohydro.com 

c. Ms. Kirsten Walli, Board Secretary 



Coiin J. McLorg 

14 Carlton St. 

Toronto. Ontario 

M5B 1 K5 

Telephone: 416-542-2513 

Facsimile: 416-542-2776 

crnciorg@torontohydro.com 

electric sijstern 

2009 April 22 

Mr. Giuseppi Bello 

Project Manager 

Residences of Avonshire Inc 

4800 Duffer~n Street 

Toronto, ON M3H 5S9 

v ~ a  emall 

Dear Mr. Bello: 

RE: Metering and Offers to Connect for 'Avonshire' Projects 

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery. Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiums, particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiums based on a bulk meter 1 sub-metering 
configuration. As explained below, Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontario Energy Board ('OEB') regulates Tor~snto Hydro rates and service offerings. 
The OEB has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering" to describe the situation in which a licensed distributor individually meters 
every condominium unit (and the condominium's common areas) with a smart meter. In 
this scenario, each unit will become a residential customer of the licensed distributor and 
each unit and the com mon areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Hydro's Conditions of Serv~ce, for condominium projects commenced 
with Toronto Hydro on and after February 28. 2008 ('new condominiums'), Toronto Hydro 
will provide smart metering as defined by the OEB (i.e.. individual unit or suite metering 

1 [EB-2007-0772 Notice of Proposal etc. issued January 8, 20081 



compliant with smart metering regulations) for all separate units and for common areas 
('individually metered units') at no charge to the developer. Upon regist ration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as part of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings related to smart metering 
activities of certain distributors that smart metering is a part of the distribution activity 
that is already covered by distributors' distribution licences. As there is no distinction 
between smart metering condominiums and other residences, the Board has 
determined that only licensed distributors can smart meter condominiums. In the 
Board's view, this is in keeping with the current regulatory framework in the electricity 
sector. 

The Board is also of the view that Regulation 4.12 allows all licensed distributors to 
smart meter in c~ndominiums."~ 

"As set out in the January Notice, the Board rernains of the view that smart metering 
is a distribution activity, and that the Electricity Act and Regulation 442 taken together 
allow all licensed distributors to undertake smart metering in condominiums. The 
distributor would do so as a distribution activity within its licensed service area."3 

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherwise. 

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter 
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto 
Hydro was the only entity that had the right to own and supply meters for any of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and 
will attach the individually metered units as direct customers, Toronto Hydro's Conditions 
of Service provide for alternative bids for the installation of meters and do not preclude the 
installation of an additional sub- metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming bulk metering, is based on an 
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts 
Toronto Hydro's advice referred to above. I n  fact, that Section provides as follows: 

"Despite the Condominium Act, 1998 and any other Act, a distributor and any other 
person licensed by the Board to do so shali, in the circumstances prescribed by 
regulation, install a smart meter, metering equipment, systems and technology and 
associated equipment, systems and technologies or smart sub-metering systems, 
equipment and technology and any associated equipment, systems and technologies 
of a type prescribed by regulation." 

Section 53.1 7 of the Electricity Act does not contradict Toronto Hydro's position and is 
irrelevant to this issue, since with respect to new condominiums, it does not prohi bit a 

[EB-2007-0772 Notice of Proposal etc, January 8. 2008, pages 2-31 
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distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the part of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condom iniums already 
fitted with bulk meters. 

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expressly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors, 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set out in your letter. 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly, 

(Original signed by) 

Colin McLorg 

Manager, Regulatory Policy and Relations 

416-542-251 3 

cmclora@torontohvdro.com 



Colin J. McLorg 

14 Carlton St. Telephone: 416-542-2513 

Toronto. Ontario Facsimile: 416-542-2776 

M5B 1K5 cmclorg@torontohydro.wm 

electric system 

2009 April 22 

Mr. Lou Tersigni 

Project Manager 

Metrogate Inc 
4800 Dufferin Street 
Toronto, ON M3H 5S9 

via email 

Dear Mr. Tersigni: 

RE: Metering and Offers to Connect for 'Metrogate' Projects 

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting 
address information in your letter resulted in delays in its delivery. Your letter, received by 
me April 20, has been referred to me for reply. 

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to 
connect and smart metering for new condominiums, particularly those mentioned in the 
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a 
revised Offer to Connect for those condominiums based on a bulk meter I sub-metering 
configuration. As explained below, Toronto Hydro does not offer that connection 
configuration for new condominiums and therefore will not prepare a revised Offer to 
Connect on that basis. 

The Ontario Energy Board ('OEB') regulates Toronto Hydro rates and service offerings. 
The OEB has defined the term 'smart metering' as follows: "The Board uses the term 
"smart metering" to describe the situation in which a licensed distributor individually meters 
every condominium unit (and the condominium's common areas) with a smart meter. In 
this scenario, each unit will become a residential customer of the licensed distributor and 
each unit and the common areas must have a separate account with the licensed 
distributor.")' 

As set out in Toronto Hydro's Conditions of Service, for condominium projects commenced 
with Toronto Hydro on and after February 28. 2008 ('new condominiums'). Toronto Hydro 
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering 

1 [EB-2007-0772 Notice of Proposal etc. issued January 8, 20081 
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compliant with smart metering regulations) for all separate units and for common areas 
('individually metered units') at no charge to the developer. Upon regist ration and creation 
of the condominium corporation, the holders of the individually metered units become the 
direct customers of Toronto Hydro. 

Toronto Hydro (along with other licensed distributors) has been specifically authorized to 
conduct smart metering as part of its standard, licensed distribution activities. The OEB 
has stated as follows: 

"The Board has previously determined in rates proceedings related to smart metering 
activities of certain distributors that smart metering is a part of the distribution activity 
that is already covered by distributors' distribution licences. As there is no distinction 
between smart metering condominiurns and other residences, the Board has 
determined that only licensed distributors can smart meter condominiums. In the 
Board's view, this is in keeping with the currelit regulatory framework in the electricity 
sector. 

The Board is also of the view that Regulation 442 allows all licensed distributors to 
smart meter in cond~miniums."~ 

"As set out in the January Notice, the Board remains of the view that smart metering 
is a distribution activity, and that the Electricity Act and Regulation 442 taken together 
allow all licensed distributors to undertake smart metering in condominiums. The 
distributor would do so as a distribution activity within its licensed selvice area.? 

Toronto Hydro therefore asserts that it is authol-ized to connect new condominiums in the 
manner described in its Conditions of Service and that it has no obligation to do otherw ise. 

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter. 
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto 
Hydro was the only entity that had the right to own and supply meters for any of our 
projects and that no other options for metering were available." 

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and 
will attach the individually metered units as direct customers, Toronto Hydro's Conditions 
of Service provide for alternative bids for the installation of meters and do not preclude the 
installation of an additional sub-metering system, should the developer or condominium 
wish to install one, provided it does not interfere with Toronto Hydro's equipment. 

Your request for a further Offer to Connect assuming bulk metering is based on an 
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts 
Toronto Hydro's advice referred to above. I n  fact, that Section provides as follows: 

"Despite the Condominium Act, 1998 and any other Act, a distributor and any other 
person licensed by the Board to do so shall, in the circumstances prescribed by 
regulation, install a smart meter, metering equipment, systems and technology and 
associated equipment, systems and technologies or smart sub-metering systems, 
equipment and technology and any associated equipment, systems and technologies 
of a type prescribed by regulation " 

Section 53.1 7 of the Electricity Act does not contradict Toronto Hydro's position and is 
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a 

[EB-2007-0772 Notice of Proposal etc. January 8, 21308, pages 2-31 
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distributor from installing smart metering, nor require a non-distributor to provide sub- 
metering, but rather goes to the requirement that whatever equipment is installed be of a 
type required by regulation. Furthermore, it clearly does not establish a right on the part of 
any person to install sub-metering equipment. Sub-metering is referred to because such 
configurations are allowed, but not required, in the case of existing condominiums already 
fitted with bulk meters. 

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or 
connection practice or in its Conditions of Service is out of compliance with Code, 
regulation, or legislation. The OEB has expressly concluded that smart metering of 
condominiums is a distribution activity authorized by the existing licenses of distributors, 
and has not established any obligation on distributors to provide for sub-metering 
configurations in new condominiums. 

For these reasons Toronto Hydro does not accept the request set out in your letter. 
Please contact me if you have concerns or questions around any of these matters. 

Yours truly, 

(Original signed by) 

Colin McLorg 

Manager, Regulatory Policy and Relations 

41 6-542-251 3 

cmclor~@.torontohvdro.com 



Paul Gasparatto 
. . . . .  , . . . . . . . . . . , . . . 

From: Colin McLorg [cmclorg@torontohydro.com] 

Sent: May 20.2009 6:02 PM 

To: Paul Gasparatto 

Subject: Further response from TH re condo smart metering 

Attachments: AH Letter to Mr. Howard Wetston-May 20.2009 Re Suite Metering.pdf 

Hello Paul - here is the letter I mentioned in my earlier email. 

Regards, 

Colin McLorg 
Manager, Regulatory Policy & Relations 
Toronto Hydro-Electric System 
416-542-2513 office 
416-903-7837 cell 
crnclorg@toro~ydro.com 



Anthony Haines 

14 Cariton Street Telephone: 416.542.3339 

Toronto. Ontario Facsimile: 416.542.2602 

M5B 1 k5 w.torontohydro.com 

electric system 

May 20,2009 

Mr. Howard Wetston 
Chair, Ontario Energy Board 
P.O. Box 2319,2300 Yonge St 
Toronto, ON M4P 1 E4 

By email and regular mail 

Dear Mr. Wetston: 

RE: Policy Concerning Distributor Connection and Metering of New Condominiums 

Introduction and Summary 

The OEB compliance office has indicated that it may seek enforcement action against 
Toronto Hydro Electric System Limited ("THESI?'), with respect to THESL's policy 
concerning the connection and metering of new condominiums. The purpose of this letter 
is to provide information for the Board to consider in determining whether to issue notice of 
an intention to make an order in accordance with s. 112.2 of the Ontario Energy Board Act 
(the "Act"). TI-IESL's main submission is that compliance staffs position goes to the heart 
of the new mandates governing distributors and the OEB under the Green Energy Act, 
namely to facilitate the implementation of the smart grid, to promote the connection and use 
of renewable energy sources, and to promote electricity conservation. THESL's position is 
that, rather than have these issues debated in a co~npliance hearing, the Board and the sector 
would be better served by addressing this issue on a policy basis, following a process that 
allows all of the issues to be debated and considered in a more forward looking manner. 

Compliance Staff's Allegation and OEB Policy 

Compliance staffs allegation is apparently that THESL's provision of smart suite metering 
services to new condominiums is inappropriate because it does not give primacy to a 
condominium developer's "ability to choose between having a licenced distributor install 
smart meters or having a licenced smart sub-metering provider install smart sub-meters."' 
Although THESL does not agree with compliance staff on the merits of the allegation, and 
will vigorously defend itself if a compliance action is commenced, reising all possible 
defences, including raising the policy issues outlined in this letter, the purpose of this letter 
is not to address the merits of a compliance action. Rather, it is to address the underlying 
policy position of compliance staff and its compatibility with the new mandates given to the 
OEB and distributors as a result of the enactment of the Green Energy Act. 

I Letter from the Chief Compliance Officer to 'I'oronto Hydro, January 29,2009 
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Howard Wetstan 

The Green Energy Act and the new Mandates for the OEB and Distributors 

Under the Green Energy Act, distributors have been given distinct policy responsibilities, 
including the development and implementation of the smart grid, expanding and reinforcing 
distribution systems to accommodate the connection of renewable energy generation 
facilities, and achieving conservation targets. All of these responsibilities are aligned with 
new statutory objectives granted to the ~oard.' None of these responsibilities are shared by 
condominium developers or third party sub-meter providers. As is discussed immediately 
below, a distributor's ability to meet all of these responsibilities is affected by the provision 
of smart metering to condominium unit owners. 

Smart Grid Development and Implementation 

Section 70(2.1) of the Act, as amended by the Green Energy Act, requires distributors to 
prepare plans for, and make investments in, "the development and implementation of the 
smart grid in relation to their distribution system." Those investments include investments 
in smart metering. As was noted in the Report of the Ontario Smart Grid Forum, smart 
meters are "a major smart grid component."The Report states: 

"Smart meters, a major smart grid component, can give consumers timely 
information on price and consumption. Emerging devices will empower consumers 
to act on this information automatically while at the same time improving their 
energy efficiency, comfort and convenience. New sensing, monitoring, protection 
and control technologies will enhance the ability of the grid to incorporate 
renewable generation. 

The institutional structure of the electricity indushy makes it easy to look at how the 
smart grid will impact each piece of the system in isolation, but the most profound 
impact of a smart grid may be its ability to link these pieces more closely together. 
In Ontario we have numerous distribution utilities, one large transmission company 
and a few smaller ones; one large generating company and many smaller ones. The 
province has a systemlmarket operator and a corporation responsible for longer-term 
system planning, and procuring electricity supply and demand resources. While the 
smart grid will affect each of these segments in different ways, it will affect all of 
them by increasing their ability to work together to better serve consumers." 

The Board's new objectives in relation to electricity are: 

."To promote the conservation of electricity" 

-"To facilitate the implementation of a smart grid in Ontario.'' 

."To promote theuse and generation of electricity from renewable energy sources in a manner 
consistent with the policies of the Government of Ontario, including the timely expansion or 
reinforcement of transmission systems and distribution systems to acconunodate the connection of 
renewable energy generation facilities." (OEB Act, s. l(1)). 

' Enabling Tomorrow's Electricity System Report ofthe Ontario Smart Grid Forum, p. 3 
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Howard Wetston 

Smart meters are thus an integral component of Ontario's development of a smart grid. In 
order to ensure that all consumers will be able to benefit from smart grid technology, it is 
important to allow all customers' meters to be integrated with the smart grid. In other 
words, a meter is not just a commercial product purchased by condominium developers 
(like counter tops and appliances); it is an instrument that distributors are expected to use so 
that they can meet their statutory obligations to develop and implement the smart grid. 

The smart grid mandate for distributors is at its nascent stage. As a result, all of the areas 
where distributor smart metering is superior to third party sub-metering have not yet 
emerged. However, some obvious initial areas are: 

Conservation 
Home automation 
Customer use of utility energy management internet portals; 
Theft detection (through observation of the difference between bulk meter 
readings and the sum of suite meter readings); and 
Future developments including domestic electricity storage and a widening 
scope of end-user participation in smart grid mechanisms 

Renewable Energy Generation 

A second new mandate given to distributors is to make plans for, and investments in, the 
expansion or reinforcement of dishibution systems to accommodate the connection of 
renewable energy generation facilities4 In order to connect small scale solar panels for 
condominium units, distributors will have to install two meters for customers, one to record 
how much energy is purchased from the system, another to record how much is generated 
by the customers. This requires metering individual condominium units. Condominium 
devclopers and commercial sub-meter providers do not have this mandate, and in fact load 
displacement renewable generation would he directly contrary to the economic interests of 
sub-meterers. 

Conservation 

Finally, the Green Energy Act imposes obligations on distributors to meet conservation 
targets. The conservation targets can be met a number of ways, and smart metering is key 
to achieving them. For example, a distributor's smart meters can provide in-home display 
and load control applications. This is most effectively carried out at thc customer specific 
level, not just the bulk meter level. There is also an important customer education element 
to this information, which is lost if the distributor can no longer communicate directly with 
consumcrs. Again, conservation activities are directly contrary to the economic interests of 
sub-meterers. 

Onrurio Energy Board Act, s. 70(2.1). 
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Howard Wetston 

Implications of Change in Mandate 

It is not necessary at this stage to identify all of the ways in which metering technology at 
the customer specific level can facilitate smart grid development, renewable energy 
connection and achieving conservation targets. These will emerge over time. However, 
three points are clear: 

First, the primary responsibility for all of these areas is with the distributor. Distributor's 
mandates are ambitious and challenging and they should be given the tools to do theirjobs. 
These mandates are not shared by commercial sub-meter providers, and since sub-meterers 
are not rate-regulated and have no access to Lost Revenue Adjustment Mechanisms, in 
many circumstances their economic interests directly conflict with utility's GEA mandates. 

Second, the OEB's mandate under the Green Energy Act is to facilitate distributor's 
meeting these obligations. This is reflected in the three new objectives given to the OEB 
through the Green Energy Act amendments. These objectives thus carry more weight than 
the objective of a condominium developer's so-called right to choose a service provider. 

Third, given this new mandate, for both the Board and for THESL, it would be helpful to 
work through the policy implications in a thoughtful and orderly manner, one that can 
address the broader policy ramifications in an appropriate process. The Board can, of 
course, determine the process to address this in its discretion. However, it is clear that 
prosecutions under Part VII.1 of the Act are not well suited for this process. Further, it 
would be unfortunate if the purpose of the first initiative commenced by the OEB under its 
new mandate is to target distributors who are trying to implement government policy that 
animates the Green Energy Act. 

Conclusion 

THESL hopes that the Board will take these matters into consideration when considering whether to 
issue notice of an intention to make an order in accorclance with s. 112.2 of the Act and would be 
pleased to meet with you or your staff to further discuss these issues at your convenience. 

Thank you for your consideration. I 

President 

Copy: George Vegh, Counsel, McCarthy Tetre'ault 
OEB Compliance Office 



Paul Gasparatto 

From: 
Sent: 
To: 
Cc: 
Subject: 

Paul Gasparatto 
May 21,2009 8:36 AM 
 din McLorg' 
GeorgeVegh; Maureen Helt; Jill Bada 
RE: TH reply re C020090066 - Condo smart metering 

Good Morning Colin, 

Thank you for the two letters you e-mailed me. We shall review and consider the next steps. 

Regards, 

Paul Gasparatto 
Regulatory Policy and Compliance 
Project Advisor 
Compliance 

Ontario Energy Board 
P.O. Box 2319 
Suite 2700 
Toronto, ON M4P 1 E4 
Tel: 41 6-440-7724 
1-888-632-6273 ext. 724 
Email: paul.gasparatto@oeb.gov.on.ca 

For general enquiries, please contactthe Market Participant Hotline at 
market.operations@oeb.gov.on.ca 

From: Colin McLorg [mailto:cmclorg@torontohydro.com] 
Sent: May 20,2009 4:56 PM 
To: Paul ~ a s ~ a r a t t o  
Cc: George Vegh 
Subject: TH reply re C020090066 - Condo smart metering 

Hello Paul - please see attached the TH reply to your letter of May 9. 1 mention in it a further letter 
from TH to Howard Wetston, which I expect to be able to forward to you tomorrow. 

Regards, 

Colin McLorg 
Manager, Regulatory Policy & Relations 
Toronto Hydro-Electric System 
41 6-542-251 3 office 
41 6-903-7837 cell 
cmclorg@torontohydro.com 
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May 20,2009 

Mr. Howard Wetston 
Chair, Ontario Energy Board 
P.O. Box 2319,2300 Yonge St 
Toronto, ON M4P 1 E4 

By email and regular mail 

Dear Mr. Wetston: 

RE: Policy Concerning Distributor Connection and Metering of New Condominiums 

Introduction and Summary 

The OEB compliance office has indicated that it may seek enfo~cement action against 
Toronto Hydro Electric System Limited ("THESL"), with respect to THESL's policy 
concerning the connection and metering of new condominiums. The purpose of this letter 
is to provide information for the Board to consider in determining whether to issue notice of 
an intention to make an order in accordance with s. 112.2 of the Ontario Energy Board Act 
(the "Act"). THESL's main submission is that compliance staffs position goes to the heart 
of the new mandates governing distributors and the OEB under the Green Energy Act, 
namely to facilitate the implementation of the smart grid, to promote the connection and use 
of renewable energy sources, and to promote electricity conservation. THESL's position is 
that, rather than have these issues debated in a compliance hearing, the Board and the sector 
would be better served by addressing this issue on a policy basis, following aprocess that 
allows all of the issues to be debated and considered in a more forward looking manner. 

Compliance Staffs Allegation and OEB Policy 

Compliance staffs allegation is apparently that THESL's provision of smart suite metering 
services to new condominiums is inappropriate because it does not give primacy to a 
condominium dcveloper's "ability to choose between having a licenced distributor install 
smart meters or having a licenced smart sub-metering provider install smart sub-meters."' 
Although THESL does not agree with compliance staff on the merits of the allegation, and 
will vigorously defend itself if a compliance action is commenced, raising all possible 
defences, including raising the policy issues outlined in this letter, the purposc of this letter 
is not to address the merits of a compliance action. Rather, it is to address the underlying 
policy position of compliance staff and its compatibility with the new mandates given to the 
OEB and distributors as a result of the enactment of the Green Energy Act. 

I Letter from the Chief Compliance O f f ~ c e  to Toronto Hydro, January 29,2009 
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The Green Energy Act and the new Mandates for the OEB and Distributors 

Under the Green Energy Act, distributors have been given distinct policy responsibilities, 
including the development and implementation of the smart grid, expanding and reinforcing 
distribution systems to accommodate the connection of renewable energy generation 
facilities, and achieving conservation targets. All of these responsibilities are aligned with 
new statutory objectives granted to the ~ o a r d . ~  None of these responsibilities are shared by 
condominium developers or third party sub-meter providers. As is discussed immediately 
below, a distributor's ability to meet all of these responsibilities is affected by the provision 
of smart metering to condominium unit owners. 

Smart Grid Development and Implementation 

Section 70(2.1) of the Act, as amended by the Green Energy Act, requires distributors to 
prepare plans for, and make investments in, "the development and implementation of the 
smart grid in relation to their distribution system." Those investments include investments 
in smart metering. As was noted in the Report of the Ontario Smart Grid Forum, smart 
meters are "a major smart. grid component."~he Report states: 

"Smart meters, a major smart grid component, can give consumers timely 
information on price and consumption. Emerging devices will empower consumers 
to act on this information automatically while at the same time improving their 
energy efficiency, comfort and convenience. New sensing, monitoring, protection 
and control technologies will enhance the ability of the grid to incorporate 
renewable generation. 

,The institutional structure of the electricity industry makes it easy to look at how the 
smart grid will impact each piece of the system in isolation, but the most profound 
impact of a smart grid may be its ability to link these pieces more closely together. 
In Ontario we have numerous distribution utilities, one large transmission company 
and a few smaller ones; one large generating company and many smaller ones. The 
province has a systemlmarket operator and a corporation responsible for longer-term 
system planning, and procuring electricity supply and demand resources. While the 
smart grid will affect each of these segments in different ways, it will affect all of 
them by increasing their ability to work together to better serve consumers." 

The Board's new objectives in relation to electricity are: 

."To promote the conservation of electricity" 

."To facilitate the ilnplementation of a smart grid in Ontario." 

."To promote the use and generation of electricity from renewable energy sources in a manner 
consistent with the policies of the Government of Clntario, including the timelyexpansion or 
reinforcement of transmission systems and disttibution systems to accommodate the connection of 
renewable energy generation facilities." (OEB Act, s. l(1)). 

' Ennbling Tomorrow's Elecrriciry Systenr Reporl oftlie Ontario Smnrl GridForum, p. 3 
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Smart meters are thus an integral component of Ontario's development of a smart grid. In 
order to ensure that all consumers will be able to benefit from smart grid technology, it is 
important to allow all customers' meters to be integrated with the smart grid. In other 
words, a meter is not just a commercial product purchased by condominium developers 
(like counter tops and appliances); it is an instrument that distributors are expected to use so 
that they can meet their statutory obligations to develop and implement the smart grid. 

The smart grid mandate for distributors is at its nascent stage. As a result, all of the areas 
where distributor smart metering is superior to third party sub-metering have not yet 
emerged. However, some obvious initial areas are: 

Conservation 
Home automation 
Customer use of utility energy management internet portals; 
Theft detection (through observation of the difference between bulk meter 
readings and the sum of suite meter readings); and 
Future developments including domestic electricity storage and a widening 
scope of end-user participation in smart grid mechanisms 

Renewable Energy Generation 

A second new mandate given to distributors is to make plans for, and investments in, the 
expansion or reinforcement of distribution systems to accommodate the connection of 
renewable energy generation faci~ities.~ In order to connect small scale solar panels for 
condominium units, distributors will have to install two meters for customers, one to record 
how much energy is purchased from the system, another to record how much is generated 
by the customers. This requires metering individual condominium units. Condominium 
developers and commercial sub-meter providers do not have this mandate, and in fact load 
displacement renewabie generation would be directly contrary to the economic interests of 
sub-meterers. 

Conservation 

Finally, tlie Green Energy Act imposes obligations on distributors to meet conservation 
targets. The conservation targets can be met a number of ways, and smart metering is key 
to achieving them. For example, a distributor's smart meters can provide in-home display 
and load control applications. This is most effectively carried out at the customer specific 
level, not just the bulk meter level. There is also an important customer education element 
to this information, which is lost if the distributor can no longer communicate directly with 
consumers. Again, conservation activities are directly contrary to the economic interests of 
sub-meterers. 

4 Onlano Energy Board Art, s 70(2 1). 
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Implications of Change in Mandate 

It is not necessary at this stage to identify all of the ways in which metering technology at 
the customer specific level can facilitate smart grid development, renewable energy 
connection and achieving conservation targets. These will emerge over time. However, 
three points are clear: 

First, the primary responsibility for all of these areas is with the distributor. Distributor's 
mandates are ambitious and challenging and they should be given the tools to do their jobs. 
These mandates are not shared by commercial sub-meter providers, and since sub-meterers 
are not rate-regulated and have no access to Lost :Revenue Adjustment Mechanisms, in 
many circumstances their economic interests directly conflict with utility's GEA mandates. 

Second, the OEB's mandate under the Green Energy Act is to facilitate distributor's 
meeting these obligations. This is reflected in the three new objectives given to the OEB 
through the Green Energy Act amendments. These objectives thus carry more weight than 
the objective of a condominium developer's so-called right to choose a service provider. 

Third, given this new mandate, for both the Board and for THESL, it would be helpful to 
work through the policy implications in a thoughtful and orderly manner, one that can 
address the broader policy ramifications in an appropriate process. The Board can, of 
course, determine the process to address this in its discretion. However, it is clear that 
prosecutions under Part VII.1 of the Act are not well suited for this process. Further, it 
would be unfortunate if the purpose of the first initiative commenced by the OEB under its 
new mandate is to target distributors who are trying to implement government policy that 
animates the Green Energy Act. 

Conclusion 

THESL hopes that the Board will take these matters into consideration when considering whether to 
issue notice of an intention to make an order in accordance with s. 112.2 of the Act and would be 
pleased to meet with you or your staff to further discuss these issues at your convenience. 

Thank you for your consideration. I 

President 

Copy: George'Vegh, Counsel, McCarthy Tetreault 
OEB Compliance Office 
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Ontario 

BRIEFING NOTE 

COMPLIANCE CASE BRIEFING NOTE 

Toronto Hydro Metering Policies & 
Restricting Smart Sub-metering 

July 15, 2009 

COMPLIANCE ISSUE 

Toronto Hydro Electric System Ltd ("THESL") has implemented policies that require that 
individual units in all new condom~niums be directly metered by THESL. As a result, 
developers and condominium corporations do not have the choice of having the 
individual units in the building metered solely by a licensed smart sub-meter provider. 

EVIDENCE AND ALLEGED NON-COMPLIANCE 

A number of licensed sub-meter providers and developers have provided Compliance 
staff with anecdotal stories of instances where they have been ~nformed by THESL that 
the installation of a sub-metering system by a licensed sub-meter provider would not be 
allowed. 

The Compliance Office has confirmed two incidents where a developer has requested 
that THESL provide an offer to connect that contemplates the project being smart sub- 
metered and specifically that THESL install a bulk meter. In response to both requests, 
THESL ~nformed the developers that THESL does not offer a connection agreement 
that contemplates a bulk meter 1 sub-metering configuration. 

It is the view of the Compliance Office that THESL's actions are a violation of a 
distributor's obligation to connect a building upon request, as per section 28 of the 
Electricity Act, 1998. Additionally, THESL's actions are a violation of a distributor's 
obligation to provide an interval meter upon request, as per section 5.1.5 of the 
Distribution System Code. 



THESL RESPONSE 

THESL has argued that it has not and will not refuse to connect new condominiums to 
the distribution system. They have stated that it is their standard practice to provide a 
bulk meter to a building under construction which is used to bill electricity after the main 
switchboarcl is energized and prior to which energy is supplied on a temporary service 
basis. 

THESL has also argued that there are no regulatory requirements that would restrict a 
distributor from imposing a policy that all individual units in a condominium must be 
metered by the distributor or that restrict a distributor to installing smart metering only at 
the request of the customer. 

THESL have also submitted that their policy allows developers to hire a licensed sub- 
meter provider as long as the sub-metering system does not interfere with THESL's own 
metering system. 

Most recently, THESL submitted to Howard Wetston that in light of the Green Energy 
Act, the Board should address the issue of metering new condominiums on broader 
policy basis rather than on a compliance or enforcement basis. THESL suggests that a 
distributors ability to meet the demands of implementing the smart grid, connecting 
renewable and reaching conservation targets, is affected by the provision of 
smart metering to condominium unit holders. Therefore, the Board sho~~ ld  promote the 
use of distributor metering. 

COMPLIANCE STAFF ASSESMENT 

It is staff's view that THESL's response that they will provide a connection to all new 
condominiums is in contradiction to the statements made by THESL to developers that 
THESL will not provide an Offer to Connect that contemplates a bulk meter I sub- 
metering configuration. THESL may provide a temporary bulk meter and connection but 
they admit that they will not provide the connection configuration requested by the 
customer. 

It is Compliance staff's opinion that refusing to connect in the configuration requested by 
the customer is the equivalent of refusing connection outright. Based on THESL's 
demand that all units be metered by the distributor, staff also believes it is likely that 
THESL will breach section 28 of the Electricity Act, 1998, by refusing to continue to 
connect a customer if the customer does not allow the distributor to install individual unit 
metering. 

Additionally, THESL's actions are denying developers the rights set out in 0. Reg 
442107, which states that a condominium building may choose to install either smart 
meters or a smart sub-metering system. THESL's suggestion that a developer has the 
right to install a sub-metering system in addition to the distributor's metering is 
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impractical and does not take into account that there would be no benefit to the 
developer to install a sub-metering system in a scenario where individual units are 
already metered by the distributor. 

In regards to THESL's desire to have a broader policy discussion, Compliance staff 
submit that the Board has already held such discussions during the proceedings which 
issued the Smart Sub-Meter Provider licenses, the Smart Sub-Metering code, and 
amended the DSC to require distributors install individual unit meters upon request of 
the customer. At no point in these proceedings did THESL or any other distributor 
present an argument that individual units must be smart metered by the distributor 
rather than smart sub-meter providers. It is staff's view that the issuances of new 
licenses and codes, plus the amendment to the DSC is evidence that the Board 
anticipated that condominium developers would have the option of hiring private 
contractors to install and operate smart sub-metering systems rather than have 
distributor smart meters installed. When asked for guidance, the members of the 
Electricity Distribution Committee strongly supported Compliance staff's view. 

Compliance staff also submit that all of THESL's arguments that sub-metering would 
hinder the goals of the Green Energy Act are without merit. THESL's idea that there will 
be renewable generation projects on an individual condominium unit level appears to 
unrealistic. Also, conservation is driven by customer choice regardless of who bills them 
for electricity. THESL's contention that sub-meter providers would interfere with 
conservation efforts is unfounded as a sub-meter provider's revenue is not based on a 
customer's usage. 

Staff note that it was the Ministry of Energy itself who established both the Green 
Energy Act and the regulation that allows for people other than distributors to install and 
operate smart sub-metering systems. As recently as May 21s', Minister Smitherman told 
the Toronto Star that he intends to introduce new legislation that will allow landlords to 
install smart sub-metering systems in residential apartment buildings. It seems apparent 
that contrary to THESL's arguments, the Ministry believes that smart sub-metering can 
play an important role in achieving the green energy goals. To accept Toronto Hydro's 
policies would, in staff's view, be a reversal of the intention of the Board and the Ministry 
of Energy in establishing a smart sub-metering licensing regime. 

It is important to note that Compliance staff have been informed by other distributors 
that they too have an interest in the outcome of this dispute. Therefore, whatever 
decisions the Board arrives at will likely impact the activities on all distributors in the 
province. 

BRIEF BACKGROUND OF CASE PROGRESS 

In July 2008, the Compliance Office received complaints from sub-meter providers 
about Toronto Hydro's ("THESL") policy regarding the metering of new condominiums. 
The Compliance Office began an investigation which resulted in a series of 
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correspondence between THESL and Compliance staff. Details of this communication 
are outlined later in this note under the section "Detailed Background." 

This correspondence determined that THESL has implemented a policy that requires 
individual units in all new condominiums to be directly metered by THESL. A developer 
or Condominium Board may install its own additional sub-metering system provided that 
there is no interference with THESL's smart metering system. However, it is THESL's 
policy that ultimately each residential and commercial unit in a new condominium must 
be a direct customer of THESL. THESL has based this policy on its belief that there are 
no regulatory provisions which prohibit its policy and/or require that a distributor install 
smart metering only at the request of the condominium. 

The OEB Compliance Office expressed its that view that to the extent that THESL's 
policies require smart metering of new condom~iniums and that each unit must be a 
direct customer of THESL, such policies are inconsistent with the Board's smart sub- 
metering licensing regime. 

It is also the concern of the Compliance Office, that if a customer were to refuse to 
accept individual unit metering by Toronto Hydro, it appears that THESL would refuse to 
connect the customer. This concern has become real with the filing of a new compliant 
with the Board. On April 25, 2009, the Compliance Office was provided with two letters 
from THESL to developers informing the developers that THESL will not prepare an 
Offer to Connect that provides for the installation of a bulk meterlsub-metering 
configuration. It is the view of the Compliance Office that such actions are non- 
compliant with a distributor's obligation to connect as set out in section 28 of the 
Electricity Act, 1998 and the obligation to install an interval meter when requested to do 
so as set out in section 5.1.5 of the Distribution System Code. 

The question of whether a distributor can require that customers be directly metered by 
the distributor will have an impact on more than just THESL's policies. The Compliance 
Office has received complaints from the smart sub-metering industry regarding the 
metering activities of other distributors. Compliance staff is also aware that other 
distributors are closely following the discussions between THESL and C:ompliance staff, 
including one distributor who has stated its refusal to discuss their metering activities 
with staff until the Board has taken a position on THESL's policies. 

A meeting was held on April 17th between Board and THESL staff. In this meeting 
THESL reaffirmed its commitment to its policy and requested a Board hearing on the 
matter. OEB staff stateci that we would request guidance from the Board as to its 
intention in regards to sub-metering activities and then determine next steps. 

On May IS', Compliance staff meet with the members of the Electricity Distribution 
Committee. Staff sought guidance on whether a new condominium owner has the right 
to install a smart sub-metering system rather than be required to have distributor smart 
metering be installed? The Committee members were all in agreement that a distributor 
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may not require a developer to have distributor meters installed for each unit. The 
Members also felt that the existing legislation was sufficiently clear on this matter. 

On May 2oth, THESL sent a letter to Mr. Wetston requesting that the Board initiate a 
policy consultation on this matter rather an enforcement hearing. THESL submits that 
the ability of a distributor to install smart meters in individual condbminium units is 
essential to meet their obligations under the Green Energy Act. 
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OPTIONS 

A. Pursue enforcement action against Toronto Hydro under section 112.3 of the OEB 
Act for non-compliance with section 28 of the Electricity Act (obligation to connect), 
and section 5.1.5 of the DSC (obligation to provide interval meter). 

PRO - An enforcement proceeding will allow the Board the opportunity to fully consider 
the arguments of both Toronto Hydro and staff. A decision will also provide the 
opportunity for the Board to formally issue its position on the matter. 

A formal Board order on this matter will eliminate any misconceptions that may 
exist in all regions of the province, not just within the Toronto Area. 

An enforcement action will reinforce the Board's Compliance process and will 
demonstrate that the Board is willing to take action against a distributor who 
has been alleged to be non-compliant with its obligations. 

An enforcement proceeding does not preclude the option, if deemed necessary, 
of implementing a proceeding to amend any relevant code to clarify the Board's 
intention. 

CON - An enforcement proceeding may take an extended time period to fully 
complete. Such a schedule may not provide timely assistance for licensed 
smart sub-meter providers who claim to be suffering economic hardship due to 
the actions of distributors. 

An enforcement proceeding may need to be focused on the alleged breach (ie: 
refusal to connect) and may not provide the opportunity for the Board to directly 
express its intentions in regard to the ability for new condominium customers to 
choose to be sub-metered. 

Toronto Hydro lhas expressed its desire to have a broad policy proceeding on 
this matter rather than enforcement proceeding. 

B. Amend the DSC, or other relevant codes to make it clear that distributors must 
provide customers with the right to have a bulk meter installed by the distributor 
and individual unit meters installed by a smart sub-meter provider. 

PRO - A Code amendment proceeding will allow the Board the opportunity to fully 
consider the arguments of Toronto Hydro, staff and other interveners. A 
decision will also provide the opportunity for the Board to formally state its 
position on the matter. 
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A Code amendment will send a clear message to all parties involved and will 
eliminate any misconceptions that may exist in all regions of the province, not 
just within the Toronto Area. 

CON - A Code amendment proceeding will take an extended period to fully complete. 
This schedule may not provide timely assistance for licensed smart sub-meter 
providers who are suffering economic hardship due to the actions of 
distributors. 

Amending a Code in response to a dispute involving the interpretation of 
existing Board materials may send the message that distributors can avoid the 
consequence of non-compliant behaviour by demanding an amendment to 
clarify an intention that Compliance Office believes is clearly outlined in the 
Board's documents. 

Opening this issue to a Notice and Comment process would provide 
interveners with the opportunity to re-raise and re-argue prior disagreements 
relating to smart sub-metering issues. Such commentary may move the 
initiative away the scope of the issue and expend unnecessary time and effort 
debating "old" issues. 

C. The Board initiates, on its own motion, a written or oral hearing to review the 
question of whether distributors should have the right to impose individual 
distributor unit metering on customers and if so, under what circumstances. 

PRO - Such a proceeding will allow the Board the opportunity to fully consider the 
arguments of Toronto Hydro, staff and other interveners. A decision will also 
provide the opportunity for the Board to formally state its position on the matter. 

This proceeding may also allow the Board to determine the effect of the Green 
Energy Act, on certain Board's policies. 

CON - It could be argued that government regulations allow for the use of smart sub- 
metering systems. There will likely be questions as to the Board's authority to 
supersede legislation. 

The Board is currently engaged in a hearing (EB-2009-0111) to determine 
whether unlicensed distributors should be authorized to conduct discretionary 
metering activities in residential tenancies and other industrial and commercial 
properties. If the Board determines in EB-2009-01 I 1  that unlicensed 
distributors can engage in discretionary metering activities, that decision may 
be in conflict with any consideration that distributors should be able to impose 
individual distributor unit metering on customers. Ultimately the Board could 
find itself in a position where it has ruled that unlicensed distributors have the 
right to install sub-metering systems but then rule that distributors have the right 
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to effectively restrict unlicensed distributors from installing sub-metering 
systems. 

The Board has recently established a licensing and code regime for smart sub- 
meter providers. Issuing a decision to allow distributors to impose a 
requirement for customers to have distributor smart meters would effectively 
eliminate the business opportunities of smart sub-meter providers. 
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Distribution System Code 

5.1.5 A distributor shall provide an interval meter within a 
reasonable period of time to any customer who submits to it a 
written request for such meter installation, either directly, or 
through an authorized party, in accordance with the Retail 
Settlement Code . . . 

5.1.9 When requested by either: 

(a) the board of directors of a condominium corporation; or 
(b) the developer of a building, in any stage of construction, 

on land for which a declaration and description is 
proposed or intended to be registered pursuant to 
section 2 of the Condominium Act, 1998, 

a distributor shall install smart metering that meets the functional 
specification of Ontario Regulation 425/06 - Criteria and 
Requirements for Meters and Metering Equipment, Systems and 
Technology (made under the Electricity Act). 

Electricity Act, 1998 

28. A distributor shall connect a building to its distribution system if, 

(a) the building lies along any of the lines of the distributor's 
distribution system; and 
(b) the owner, occupant or other person in charge of the building requests the 
connection in writing. 

53.17 ( I )  Despite the Condominium Act, 1998 and any other Act, 
a distributor and any other person licensed by the Board to do so 
shall, in the circumstances prescribed by regulation, install a smart 
meter, metering equipment, systems and technology and 
associated equipment, systems and technologies or smart sub- 
metering systems, equipment and technology and any associated 
equipment, systems and technologies of a type prescribed by 
regulation, in a property or class of properties prescribed by 
regulation at a location prescribed by regulation and for consumers 
or classes of consumers prescribed by regulation at or within the 
time prescribed by regulation. 
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Ontario Regulation 442107 

2. For the purposes of subsection 53. I :7 ( I )  of the Act, the 
following are prescribed classes of property: 

I .  A building on land for which a declaration and 
description have been registered pursuant to section 2 
of the Condominium Act, 1998. 

2. A building on land for which a declaration and 
description have been registered creating a 
condominium corporation that was continued pursuant 
to section 178 offhe Condominium Act, 1998. 

3. A building, in any stage of construction, on land for 
which a declaration and description is proposed or 
intended to be registered pursuant to section 2 of the 
Condominium Act. 1998. 

3. For the purposes of subsection 53.17 ( I )  of the Act the 
following are prescribed circumstances: 

I .  The approval by the board of directors to install smart 
meters or smart sub-metering systems, in the case of a 
building that falls into a prescribed class of property 
described in paragraph I or 2 of section 2. 

2. The installation of smart meters or smart sub-metering 
systems, in the case of a building that falls into a 
prescribed class of property described in paragraph 3 of 
section 2. 

4. (1) For a class of property prescribed under section 2 and 
in the circumstances prescribed under section 3, a 
licensed distributor, or any other person licensed by the 
Board to do so, shall install .smart meters or smarl sub- 
metering systems of a type, class or kind, 

(a) that are authorized by an ofirler of the Board or by a 
code issued by the Board; or 

(b) that meet any criteria or requirements that may be set 
by an order of the Board or by a code issued by the 

Smart Sub-Metering Code 

2.2. I A smart sub-metering provider shell ensure that either: 

(c) the board of directors of a condominium corporation; or 
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(d) the developer of a building, in any stage of construction, 
on land for which a declaration and description is 
proposed or intended to be registered pursuant to 
section 2 of the Condominium Act, 1998, 

has requested, and a distributor has installed, a master meter that 
is an interval meter before beginning to provide smart sub-metering 
services. 

Notice of Proposal to Amend a Code and Notice of Proposal to issue a New Code, 
dated January 8,2008, page #2. 

The Board uses the term "smart metering" to describe the situation 
in which a licensed disfribufor individually meters every 
condominium unit (and the condominium's common areas) with a 
smart meter. In this scenario, each unit will become a residential 
customer of the licensed distributor and each unit and the common 
areas must have a separate account with the licensed distributor. 

The Board uses the term "smart sub-metering" to describe the 
situation in which a licensed distribufor provides service to the 
condominium's bulk (master) meter and then a separafe person 
(the smart sub-meter provider on behalf of the condominium 
corporation) allocates that bill to the individual units and the 
common areas through the smart sub-metering system. In this 
scenario, the condominium continues to be the customer of the 
licensed distributor and will receive a single bill based on the 
measurement of the bulk (master) meter. 

Section 112.3(1) of the OEB Act, 1998 states: 

If the Board is satisfied that a person has contravened or is likely to 
contravene an enforceable provision, the Board may make an order 
requiring the person to comply with the enforceable provision and to 
take such action as the Board may specify to, 

(a) remedy a contravention that has occurred; or 

(b) prevent a contravenfion or further contravention of the 
enforceable provision. 

Section 112.4 of the OEB Act, 1998 states: 

(I) If the Board is satisfied that a person who holds a licence under 
Part IV or V has contravened an enforceable provision, the Board 
may make an order suspending or revoking the licence. 
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(2) This section applies to contraventions that occur before or after 
this section comes info force. 

Section 112.5 of the OEB Act, 1998 states: 

(I) If the Board is satisfied that a person has contravened an 
enforceable provision, the Board may, subject to the regulations 
under subsection (5), make an order requiring a person to pay an 
administrative penalty in the amount set out in the order for each 
day or part of a day on which the contravention occurred or 
continues. 
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DETAILED BACKGROUND 

CUSTOMER CONTACT 

In July 2008, Carma lndustries and lntellimeter have complained to the Compliance 
Office regarding what they see as unfair business practices by Toronto Hydro. 

In December 2008, a group of private sub-meter providers known as the Smart Sub- 
Metering Work Group also submitted a compliant that electricity distributors are abusing 
their market power and as a result hindering the growth of the smart sub-metering 
industry in the province. The complaint specifically identifies the following utilities: 

Toronto Hydro, Enersource, Oakville Hydro, Powerstream 

The alleged activity includes the following: 

Building owners/developers are told that only the LDC may install meters and 
provide individual suite metering. 

Where a building ownerldeveloper has expressed an interest in smart sub- 
metering, the LDC refuses to provide an Offer to Connect, refuses to install a 
bulk meter or advises that such a choice would result in other causes of delay 
The LDC's inform the developers that none of these events would occur if the 
LDC is permitted to do the metering. 

Certain Offers to Connect are being provided without the LDC undertaking an 
economic evaluation and as a result either inadequate or no financial 
contributions are being requested. 

REVIEW OF COMPLIANCE OFFICE ACTIVITY 

On July 16, 2008 and July 25, 2008, the Compliance Office received complaints from 
Carma lndustries and lntellimeter. 

On July 24, 2008, Compliance staff requested Toronto Hydro provide a response to 
questions relating to the distributor's policies regarding metering of multi-unit properties 

On July 29, 2008, Toronto ~ y d r o  responded to staff questions and provided the 
following positions. 
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. THESL requires distributor smart meters be installed in new facilities. However, it 
does allow customers to install these meters through alternative bid and then be 
transferred to the distributor. 

THESL's position is that unit holders and common areas (either residential or 
commercial) in new condominiums are individual residential or general service 
customers of THESL, the same as new customers in single detached homes. 

THESL believes that the Board supports this view since it has stated in its June 
1 0 ' ~  Notice for the Sub-Metering initiative that Smart Metering is a distribution 
activity and that only licensed distributors are allowed to undertake smart 
metering in condominiums. 

On October 22, 2008, the Chief Compliance Officer issued a determination to Toronto 
Hydro stating that its policy is inconsistent with its regulatory obligations. The CCO 
stated the following views: 

THESL's policies are inappropriate in light of the legal and regulatory framework 
applicable to the metering of new condominiums as set out in section 53.1 7 (1) of 
the Electricity Act, 1998 which states 

"a distributor and any other person licensed bv the Board to do so 
MI, . . . , install a smart meter, metering equipment, systems and 
technology and associated equipment, systems and technologies 
or smart sub-metering systems, equipment and technology and 
any associated equipment, systems and technologies of  a type 
prescribed by regulation. " (emphasis added) 

e The availability of the smart sub-metering option is clear from the materials 
issued by the Board when it amended the Distribution System Code (the "DSC") 
and created the Smart Sub-Metering Code. Section 5.1.9 of the DSC itself also 
clarifies that a distributor must install smart metering only when requested to do 
so by the condomin~um corporation or the developer. 

Under section 28 of the Electricity Act, 1998, a distributor must connect a building 
on request. The DSC sets out a list of the reasons that may justify a refusal to 
connect. However, the desire of a customer to install smart sub-metering is not 
one of those reasons. 

On November 12, 2008, Toronto Hydro responded to the CCO's letter. THESL stated 
that it does not accept the opinions that were set out in the letter and would not change 
its metering policies. THESL presented the views that: 

It is incorrect to conclude that their policies preclude the installation of a sub- 
metering system; should a customer wish to install an additional sub-metering 
system, they are at liberty to do so provided there is no interference with 
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THESL's smart metering system. In any case, each distinct residential or 
commercial unit (including common areas) would remain as a direct customer of 
THESL. 

Section 53.1 7 of the Electricity Act is irrelevant to this issue, since it does not 
require a non-distributor to provide sub-metering, nor prohibit a distributor from 
installing smart metering, but goes to the requirement that equipment be of a 
type required by regulation. Furthermore, it clearly does not establish a right on 
the part of any person to install sub-metering equipment. 

The thrust of Section 5.1.9 is clearly to require that the metering installed meet 
the functional specification of Ontario Regulation 425106. 

On January 29, 2009, the CCO sent a follow up letter to Toronto Hydro stating that after 
considering THESL's arguments, he remains of the view that their policies are 
inappropriate. The CCO stated the following views: 

Cannot agree with THESL's characterization of section 53.17 of the Electricity 
Act, 1998 as being either irrelevant to this issue, or as speaking only to the 
nature of the equipment to be installed. 

Cannot agree with THESL's characterization of section 5.1.9 of the Distribution 
System Code as having, as its thrust, to require that the metering installed meet 
the specifications in regulation. Section 5.1.9 also makes it clear that the person 
responsible for a new condominium has the ability to choose between having a 
licensed distributor install smart meters or having a licensed smart sub-metering 
provider install smart sub-meters. 

THESL's position that each individual unit must be become a direct customer of 
THESL is incompatible with the Board's approach to smart sub-metering. As 
described by the Board, smart sub-metering clearly involves (a) a licensed 
distributor that bills its customer - the condominium corporation - based on the 
measurement of a bulk meter; and (b) a separate person - the licensed smart 
sub-metering provider - that bills the individual units and common areas based 
on the measurement of a smart sub-metering system. 

The provisions of the Board's Smart Sub-Metering Code make it clear that smart 
sub-metering as a competitive licensed activity goes beyond merely the 
installation of the meters. 

There are no regulatory provisions that provide licensed distributors with the 
authority to implement a requirement that each unit and common area in a new 
condominium must become a direct customer of the distributor. 

On February 9, 2009, Toronto Hydro responded to the CCO's letter and restated its 
view that the CCO's interpretations are incorrect. THESL presented the views that: 
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Section 5.1.9 of the DSC does not mention smart sub-metering, nor contain any 
statement that expressly 'makes it clear' that a distributor may only install smart 
metering upon the request of a person in charge of a condominium. The unstated 
premise of your argument appears to be that the Section begins with the word 
'Only', which it does not. 

In THESL's view that there are no regulatory provisions which prohibit its smart 
metering policy. 

Furthermore, the DSC states at Section 5.1.6: 

"A distributor shall identify in its Conditions of Service the type 
o f  meters that are available to a customer, the process b y  
which a customer may obtain such meters and the types of 
charges that would be levied on a customer for each meter 
type. " 

This statement is not conditioned by any further obligation on the part of 
distributors concerning smart sub-metering in new condominiums. 

On February 27, 2009, Compliance staff sent information request letters to Enersource, 
Powerstream and Oakville Hydro enquiring about their policies in regards to metering 
individual units in condominiums. Response to these enquiries has indicated that in the 
case of Enersource and Powersteam, they do not implement policies that require all 
customers in new condominiums be directly metered by the distributor. Oakville Hydro 
has stated that it will no longer communicate with staff on this issue until the Board 
settles the dispute with Toronto Hydro. 

On April 17, 2009 OEB staff and THESL staff meet to discuss the dispute. THESL 
reaffirmed its previous position that individual customers in new condominiums should 
be customers of the distributor. They also acknowledged their policy is to not install a 
bulk meter even when requested by the customer and submitted that they have no 
regulatory obligation to do so. THESL expressed its willingness to participate in an 
enforcement proceeding in order for this mattel- to have a hearing before the Board. 
OEB staff informed THESL that they would request guidance from the Board regarding 
interpretation of the legal requirements. Among the results of this guidance could be a 
Board statement on the interpretation, an enforcement proceeding and/or a code 
amendment. 

On April 24, 2009, the Sub-metering Working Group provided copies of letters from 
THESL to two property managers in which THESL states that they do not offer a 
connection configuration based on a bulk meterisub-metering configuration.As a result 
THESL would not prepare an Offer to Connect on that basis. 
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A meeting was held on April 17th between Board and THESL staff. In this meeting 
THESL reaffirmed its commitment to its policy and requested a Board hearing on the 
matter. OEB staff stated that we would request guidance from the Board as to its 
intention in regards to sub-metering activities and then determine next steps. 

On May lS', Compliance staff meet with the members of the Electricity Distribution 
Committee. Staff sought guidance on whether a new condominium owner has the right 
to install a smart sub-metering system rather than be required to have distributor smart 
metering be installed? The Committee members were all in agreement that a distributor 
may not require a developer to have distributor meters installed for each unit. The 
Members also felt that the existing legislation was sufficiently clear on this matter. 

On May 201h, THESL sent a letter to Mr. Wetston requesting that the Board initiate a 
policy consultation on this matter rather the an enforcement hearing. THESL submits 
that the ability of a distributor to install smart meters in individual condominium units is 
essential to meet their obligations under the Green Energy Act. 

Prepared by: Paul Gasparatto 
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Maureen Helt 

From: Maureen Helt 

Sent: August 21,2009 11:08 AM 

To: 'cmclorg@torontohydro.com' 

Subject: THESL hearing 

Colin 

As per my voicemail, it is my understanding the hearing will be scheduled for September 24 and 25" (if 
necessary) and a Notice of Hearing will be issued today indicating those dates. If you have any questions please 
feel free to call or email. 

Maureen A. Helt 
Legal Counsel 
Ontario Energy Board 
P.O. Box 231 9 
2300 Yonge St., 27th Floor 
Toronto, Ont 
M4P 1 E4 
Tel: 41 6 440 7672 
Email: maureen.helt@oeb.uov.on.ca 



Barristers &Solicitors 
Pamnt &Trademark Agents 

McCarthy Tetrault 

MeCarrhy T6n;iult LLP 
Box 48. Suite 5300 ~~ ~ 

T$O~(O Dominion Bank Torver 
Toronto, ON M5K 1E6 
Canada 
Tdepbne: 416 362.1812 
Facsimile: 416 868-0673 
mccarthy.ca 

George Vegb 
Died Line: 416 -601-7709 
Direct Fax: 416-868-0673 
E-Mail: gvegh@mccarthy.ca 

August 28,2009 

Maureen Helt 
Counsel 
Ontario Energy Board 
2300 Yonge Street 
Toronto, Ontario 
M4P 1E4 

Dear Ms. Helt: 

Re: Smart Metering and Smart Sub-Metering in New Condominiums 
Board File No: EB 2009-0308 

We are counsel for Toronto Hydro - Electric System C i t e d  ("THESL") with respect to the 
above noted matter. 

I am writing to express my concern with the lack of progress on obtaining production and 
disclosure of documents and clarity on the process for this proceeding. 

The Board's Notice of Intention was issued on August 4,2009 - close to four weeks ago. On 
August 21,2009, I requested your consent, as prosecuting counsel, to disclose and produce all 
relevant material within the Board's possession or control and to consent to a process for 
conducting the prosecution, on the terms requested. Another copy of that letter is enclosed for 
your reference. On August 26,2009, I spoke to your co-counsel, Ms. Rosset, and requested a 
meeting with you to discuss how the prosecution will proceed. I still have not heard back from 
you. 

Despite this lack of a disclosure or a clear process, the Board issued a Notice of Hearing, setting 
a hearing date of September 24,2009. In order to conduct a fair prosecution within that time 
frame, I am requesting that you consent to the schedule set out below. We may then jointly 
propose a procedural order to the Board that incorporates this schedule. 

Date 

September 2 

Event 

OEB Prosecuting Counsel provides disclosure 
and production and consent to process on terms 



requested by THESL on August 21,2009 

September 4 OEB Prosecuting Counsel serves and files pre- 
filed evidence 

September 11 THESL serves Interrogatories on pre-filed 
evidence 

September 15 

Please provide your consent to this proposal by the end of day on August 3 I, 2009 so that we 
may proceed with the next steps as proposed above. I am sending a copy of this letter (with 
enclosure) to the Board Secretary so that it may be posted on the public record with the other 
documents in this proceeding. 

OEB Prosecuting Counsel provides responses 
to Interrogatories 

September 22 

September 24 

Thank you for your consideration of this matter and I look forward to hearing from you. 

THESL serves and files defence evidence (if 
any) 

Hearing Commences 

Sincerely, 

cc: ' '~o~in ~ c ~ o r g  (THESL) 
OEB Board Secretary 

McCalthy Tetrault LLP 
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STIKEMAN ELLIOTT 

Stikeman Elliott LLP Barristers & Solicitors 

5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 1B9 
Tel: (416) 869-5500 Fax: (416) 947-0866 www.stikeman.com 

Direct: (416) 869-5688 
E-mail: gzacher@stikeman.com 

BY EMAIL November 3,2009 
File No. 100519.1011 

Mr. George Vegh 
McCarthy Tktrault LLP 
Barristers and Solicitors 
Suite 5300, TD Bank Tower 
Toronto Dominion Centre 
Toronto ON M5K 1E6 

Dear Mr. Vegh: 

Re: Notice of Intention to Make an Order for Compliance under 
Section 112.3 of the OEB Act, 1998 
Board File No: EB 2009-0308 

We acknowledge receipt of your letter dated October 30,2009. 

Compliance Counsel has produced all documents required by the 
Board's decision and order dated October 14, 2009 and we object to your 
suggestion that we have withheld documents. 

Your letter seeks to obtain documents that the Board ruled are not 
required to be disclosed. The Board's decision is clear that the Notice of 
Intention to Make an Order "limits the questionable conduct to actions of 
Toronto with respect to Metrogate and Avonshire" and "accordingly, any 
production of documents should be limited to documents in the possession of 
Compliance Counsel that relate to Metrogate and Avonshire". This point was 
reinforced by the clarification issued by the Board on October 23, 2009 in 
which the Board stated that: "The decision makes it clear that the order was 
only intended to require Compliance staff to produce information relating to 
THESL that also related to Avonshire or Metrogate (in addition to any other 
information related to Avonshire or Metrogate on their own)" . 

As is clear from the documents produced, the Board received the 
complaints of Avonshire and Metrogate on April 24, 2009 and those 
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STIKEMAN ELLIOTT 2 

complaints relate to THESL's refusal to connect those projects as of April 22, 
2009. Compliance Counsel has produced all relevant (and non-privileged) 
documents that relate to these two complaints. Specifically, there are no 
documents included in the earlier SSMWG complaint concerning the suite 
metering or smart metering practices of THESL with respect to Metrogate or 
Avonshire that relate to the allegations made in the Notice of Intention to 
Make an Order. 

With respect to the Briefing Note of July 15,2009 that is referenced in 
your request number 5, this document was prepared by Paul Gasparatto and 
it was circulated to other Compliance staff and legal counsel. There are no 
agendas, notes or minutes that relate to this document. 

During our call on November 2,2009, you asked for clarification with 
regards to the reference in Tab 9 of the Produced Documents to a complaint 
by the SSMWG to the Market Surveillance Panel. This complaint, as noted 
above, is not relevant. That said, we can advise that upon receipt of the 
complaint, it was determined that the complaint was not related to the 
wholesale electricity market and it was therefore redirected to the Board's 
Compliance staff. 

Yours truly, 

Glenn Zacher 

cc: Michael Miller 
Patrick Duffy 
Maureen HeIt 



Indexed as: 
Majestic Contractors Ltd. v. N.C.L. Contracting Ltd. 

IN THE MATI'ER OF an Application Pursuant to section 60 and 
subsection 56(2) of The Builders' Lien Act, S.S. 1984-85-86, 

C. B-7.1 
Between 

Majestic Contractors Limited, Applicant, and 
N.C.L. Contracting Ltd., Prairie Crane Ltd., LCM Sandblasting 
& Painting Ltd., Insulation Applicators Ltd., Turner Transport 
Ltd., AA-1 Trailer Hauling Ltd., Pinestone Contracting Ltd., 

Fuller Austin Insulation Inc., Pinetree Technical Services 
Ltd. and Campbell West (1991) Ltd., Respondents 

[I9941 S.J. No. 278 

16 C.L.R. (2d) 213 

48 A.C.W.S. (3d) 271 

Q.B.M. No. 139 of 1993 J.C.R. 

Saskatchewan Court of Queen's Bench 
Judicial Centre of Regina 

Klebuc J. 

April 27, 1994. 

Mechanics'liens -- Builders'or construction liens -- Trust fund -- Entitlement to payment -- Set off: 

Trial of issue of whether plaintiff was entitled to payment of an amount paid into court under section 
56(4) of the Builders' Lien Act. At issue were whether the contract fund paid into court was subject to a 
set off claim, and whether the expenditures claimed by the plaintiff were debts, claims or damages within 
the meaning of sections 13 and 28(3). 

HELD: The fund was subject to a set off. The common law right to a true set off was not abrogated by 
the Act. The trust provisions constituted a substantial change from the trust provisions in the Mechanics' 
Lien Act. Tne amount was reduced to $5,000 by an education and health tax claim. Also to be set off 



were the claim for damages for breach of contract, consisting of legal fees, lost opportunity to earn . CJ f I;;' 0 
interest and the premium paid for a lien bond. 

Cases considered: 

Majestic Contractors Ltd. v. N.C.L. Contracting Ltd. et al., [I9941 2 W.W.R. 619 (Sask. Q.B.). 
Town-N-Country Plumbing and Heating (1985) Ltd. et al. v. Tokarski (1991), 86 D.L.R. (4th) 716 (Sask. 
C.A.). 
Thunderbrick Ltd. v. Yorkton (City), [I9931 8 W.W.R. 237 (Sask. Q.B.). 
Graham Construction and Engineering (1985) Ltd. v. Weyburn (City) et al. (1989), 81 Sask. R. 8 (Sask. 
Q.B.). 
Board of Education of the Northern Lights School Division No. 113 v. Saskatchewan Government et al. 
(1981), 15 Sask. R. 195 (Sask. Q.B.). 

Rules and Regulations considered: 

ss. 13 and 28(3) of The Builders' Lien Act. 

Statutes, Regulations and Rules Cited: 

Builders' Lien Act, S.S. 1984-85-86, c. B-7.1, ss. 13,28(3), 56(2), 56(4), 60. 
Construction Lien Act, R.S.O. 1990, c. C.30, s. 12. 
Judicature Act, R.S.O. 1990. 
Mechanics' Lien Act, R.S.S. 1978,. 
Revenue and Financial Services Act, S.S. 1983, c. R-22.01, ss. 48(2), 48(3), 48(4). 

P.A. Kelly, Q.C., for Insulation Applicators Ltd. and Pinetree Technical Services Ltd 
J.S. Ehrnann, for Majestic Contractors Limited. 

1 KLEBUC J.:-- Insulation Applicators Ltd. and Pinetree Technical Services Ltd. (the 
"Subcontractors") seek a determination of the issue of whether Majestic Contractors Limited 
("Majestic") is entitled to the payment of $29,851.39 paid into Court by Majestic under ss. 56(4) of The 
Builders' Lien Act, S.S. 1984-85-86, c. B-7.1 (the "Act"), which represents the outstanding balance due 
to N.C.L. Contracting Ltd. by Majestic (the "Contract FundUj. The following issues arise: 

(1) Whether the Contract Fund paid into Court pursuant to ss. 56(4) is subject to a 
set off claim by the payer. 

(2) Do the expenditures claimed by Majestic constitute "debts, claims or damages" 
within the meaning of s. 13 and ss. 28(3) of the Act? 

BACKGROUND FACTS 

2 The history of the action before me is set forth in an earlier decision dealing with related matters 
dated the 30th day ofNovember, 1993, and reported at [I9941 2 W.W.R. 619 (Sask. Q.B.). Since 



November 30, 1993, N.C.L. Contracting Ltd. ("NCL") discontinued the within lien action against 
- 0181 

Majestic; the amount secured by way of a lien pursuant to ss. 56(4) of the Act was reduced to the sum of 
$241,731.01; the statutory holdback of $21 1,879.62 was paid by Majestic to the respondents on a pro 
rata basis; the surety bond of Guarantee Company of North America filed with this Court was returned 
to Majestic for cancellation and Majestic paid the Contract Fund into court. 

3 In the within lien action Majestic claimed a set off against NCL of $91,171.51 consisting of, inter 
alia, legal costs of $29,190.00 incurred in discharging the builders' liens filed by NCL's subcontractors; a 
loss of interest of $25,505.32 on funds held back by TransCanada Pipelines Limited pending discharge 
of the liens registered against its properties; premiums of $8,118.00 (annual figure) paid for lien bond 
issued by Guarantee Company of North America to this Court and the sum of $24,669.55 paid to the 
Saskatchewan Department of Finance on account of Education and Health Tax payable to the Province 
by NCL in relation to the performance of its subcontract with Majestic. 

4 Mr. Justice Maurice by order dated February 24, 1994 directed the Contract Fund be paid out to 
Majestic within 10 days of the date of his order unless prior to the expiry of such period one or more of 
the respondents applied for a hearing. As previously noted, the Subcontractors applied for such hearing. 
All parties wish to have the issues determined in chambers rather than by way of a trial. 

LEGISLATIVE PROVISIONS 

5 Section 13 and ss. 28(3) of the Act read as follows: 

13 Subject to the requirement to maintain a holdback, a trustee may, retain 
from trust funds an amount that, as between himself and the person he is liable 
to pay under a contract or subcontract related to the improvement, is equal to 
the balance in the trustee's favour of all outstanding debts, claims or damages, 
that are related to the improvement. 

28(3) Subject to Part IV, in determining the amount of a lien under subsection 
(1) or (2), there may be taken into account the amount that is, as between a 
payer and the person he is liable to pay, equal to the balance in the payer's 
favour of all outstanding debts, claims or damages, that are related to the 
improvement. 

ANALYSIS 

Issue 1: Whether the Contract Fund paid into Court pursuant to ss. 56(4) is subject 
to a set off claim by the payer. 

6 The applicable principles are fully canvassed in Town-N-Country Plumbing and Heating (1985) Ltd. 
et al. v. Tokarski (1991), 86 D.L.R. (4th) 716 (Sask. C.A.); Majestic Contractors Ltd. v. N.C.L. 
Contracting Ltd. et al., (supra); Thunderbrick Ltd. v. Yorkton (City), [I9931 8 W.W.R. 237 (Sask. Q.B.); 
Graham Construction and Engineering (1985) Ltd. v. Weyburn (City) et al. (1989), 81 Sask. R. 8 (Sask. 
Q.B.). These decisions clearly provide that funds paid into court pursuant to ss. 56(4) in order to vacate 
liens do not enhance the amount of the liens discharged nor does such payment abrogate the payer's right 



of set off. Baynton J. in Thunderbrick states the principles at pp. 251 to 253 as follows: 

The lien claimants contend that the funds paid into court to vacate their 
liens under s. 56 are not subject to set off by a subcontractor higher up the 
pyramid. They also claim they have priority to all the funds in court over others 
who are higher up in the pyramid. For these propositions they rely primarily on 
the Town-N-Country case. Unfortunately, they have misconstrued that decision 
and have failed to distinguish its facts and its focus from those of this case. 

Dealing first of all with the set off contention, the provisions of the Act 
providing for vacation of liens on payment into court of the amount of lien 
claimed plus costs, do not enhance the amount of the lien the claimant had prior 
to payment of the funds into court. The effect of such payment, as clearly 
indicated by s. 56(6), is simply to substitute the funds in court for the land, trust 
funds, or holdback previously attached by the lien. The amount of the lien, as 
determined by s. 28, remains unaffected by payment of the funds into court. 

This interpretation is inherent in the Graham Construction & Engineering 
(1985) Ltd. case, supra. Although the claimants have a priority to the funds in 
court for the amount of their liens, this priority does not enhance the amount of 
their liens as they seem to contend. The amounts of their liens before and after 
payment into court remain the same. 

The distinction between the issues of the priority to funds in court and the 
determination of the lien amount is clearly indicated by the comments of 
Cameron J.A. in Town-N-Country, supra, at p. 297: 

. . . the effect of ss. 56(8) and (9) is to give the lien claimant a first charge 
on that amount to the extent he can establish the validity of his claim and 
the amount secured by the discharged lien. [Emphasis added] 

7 I am satisfied that s. 13 of the Act gives Majestic the right to claim a set off notwithstanding the 
Contract Fund may be subject to a charge under the Act. Further, the payment into Court of the 
Contract Fund does not obviate the provisions of s. 13 and ss. 28(3) of the Act. 

8 The Subcontractors' argument that the Contract Fund constitutes a trust fund for the benefit of all 
lien claimants and therefore not subject to a set off, fails on other grounds. Before a trust fund in favour 
of NCL could possibly arise, Majestic must first be liable to pay funds to NCL with respect to the 
improvement. By reason of Majestic exercising its right of set off, funds beyond those required to 
maintain the holdback fund never became payable. Hence, the alleged trust never arises: Board of 
Education of the Northern Lights School DivisionNo. 113 v. Saskatchewan Government et al. (1981); 
15 Sask. R. 195 (Sask. Q.B.); S.I. Guttman Ltd. v. James D. Mokry Ltd., [I9691 1 O.R. 7 (Ont. C.A.); 
Standard Indust. Ltd. v. Treasury Trails Holdings Ltd. (1976), 24 C.B.R. (N.S.) 8 (Ont. Co. Ct.), affirmed 
23 C.B.R. (N.S.) 244 (Ont. C.A.); Roberts Roofing Co. v. Tidemark Construction Ltd. (1981), 21 R.P.R. 
130 (Ont. Co. Ct.). If no valid set off or counterclaim exists, then NCL's lien claim would constitute a 
"charge on the construction fund" but no trust relationship would exist between Majestic and the 
Subcontractors: Graham Construction and Engineering (1985) Ltd., supra. 



Issue 2: Do the expenditures claimed by Majestic constitute "debts, claims or 
damages" within the meaning of s. 13 and ss. 28(3) of the Act? 

9 The Subcontractors argue the amounts claimed as a set off by Majestic are not "debts, claims or 
damages, that are related to the improvement" because the work and improvement subject to its contract 
with NCL had been completed and hence, any expenditure by Majestic could not fall within the 
provisions of s. 13 and ss. 28(3) of the Act, regardless of whether the Contract Fund is a trust fund or 
not. 

10 There appear to be no reported Saskatchewan decisions dealmg with the meaning of "debts, claims 
or damages, that are related to the improvement" in the context of the Act. Consequently, reference 
must be made to other statutes and decisions dealing with similar provisions and to the plain and ordinary 
meaning of the aforementioned phrase. 

11 Mr. Justice Wimmer in Board of Education of the Northern Lights School Division No.113 v. 
Saskatchewan, Government of et al., supra, held that while ss. 5(1) of The Mechanics' Lien Act, R.S.S. 
1978, c. M-7 provides that all funds withheld by an owner or person primarily liable on the contract 
constitute a trust fund against which every person for whose benefit the trust was created has a lien, the 
owner or person primarily liable on the contract has the right to set off the cost of completing the 
improvement and any damages suffered as a consequence of the non-completion against the moneys 
payable under the contract that exceed the amount of the statutory holdback. He based his fiding on the 
principle that the person primarily liable on a contract "ought to be entitled, so far as possible, to get the 
work at the contract price" agreed on but funds payable under one contract cannot be set off against 
claims under another contract. 

12 In my view the decision in Northern Lights recognizes that the common law right to a true set off is 
not abrogated by The Mechanics' Lien Act but procedural rights of set off are abrogated. A true set off 
means something in the nature of a defence: where claim and cross-claim are merged and the lesser 
thereby being extinguished as distinguished from a procedural set off which permits two unrelated claims 
to be balanced up and a net judgment given: Stooke v. Taylor (1880), 5 Q.B.D. 569. 

13 The provisions of s. 12 of The Construction Lien Act of Ontario, R.S.O. 1990, c. 30, are identical 
to those contained in s. 13 with the exception that the Ontario Act does not contain the phrase "debt, 
claims or damages, that are related to the improvement". As a consequence, a payer under a construction 
contract in Ontario may take advantage of the Ontario Judicature Act, which permits procedural set offs, 
to set off against a debt due to the payee notwithstanding that the debt and the set off arise under 
entirely different contracts: Royal Trust Co. v. Universal Sheet Metals Ltd., [I9701 1 O.R. 374 (Ont. 
C.A.); Freedman v. Guaranty Trust Co. (1929), 64 O.L.R. 200 (Ont. C.A.). 

14 The New Brunswick Court of Appeal in Harding Carpets Ltd. v. St. John Tile & Terrazzo Co. Ltd. 
(1988), 49 D.L.R. (4th) 3 11, considered the right of set off in the context of the New Brunswick 
Mechanics Lien Act, which provides that construction funds in the hands of a trustee constitute a fund 
for the benefit of the contractor or subcontractor next in l i e .  It concluded such funds cannot be diverted 
or applied to any set off of unrelated debts nor to unliquidated claims outside the contract at issue. It 
further found the common law right of set off was modified by the Mechanics' Lien Act and therefore 
the decision in Royal Trust could not be applied in the Province of New Brunswick. However, the 
decision in Harding Carpets is instructive for it acknowledges that the right to a true set off with respect 
to debts and unliquidated claims arising out of a construction contract is not taken away by the Act. 
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15 In Henry Hope & Sons of Canada Limited v. Richard Sheehy & Sons (1922), 52 O.L.R. 237, the 
Ontario High Court found a counterclaim by a contractor against a lien claimant for damages for delay, 
loss of use of money which it would have received from the owner had the lien not been filed and the 
cost for travelling to hire replacement workers all constituted a proper set off under The Mechanics' Lien 
Act. At the time the Act then did not contain a provision equivalent to s. 12 of the current Construction 
Lien Act of Ontario. 

16 The Queen's Bench Court of Alberta in Belanger v. Pointer Construction Group Ltd. et al. (1984), 
3 1 Alta. L.R. (2d) 320 (Q.B.) held that in a mechanics' lien action a payer may raise as a defence all 
damages suffered by the payer which flow from the payee's breach of their mutual construction contract 
It concluded such defence to be the defence of set off which is discussed in detail in Aboussafy v. 
Abacus Cities Ltd., [I9811 4 W.W.R. 660,124 D.L.R. (3d) 150,29 A.R. 607 (Alta. C.A.). The court 
then held legal fees incurred with respect to lien action constituted a proper claim for set off because 
they were costs arising from the contractor's breach of contract. 

17 In Baron Floors Ltd. v. Egon Enterprises Ltd. (1984), 7 C.L.R. 203 (B.C.Co.Ct.) the court denied 
the owner's counterclaim for legal expenses incurred to remove the lien but allowed his counterclaim for 
interest on moneys borrowed to secure a discharge of the lien claim. 

18 In my judgment the trust provisions in the Act constitute a substantial change from the trust 
provisions contained in The Mechanics' Lien Act of Saskatchewan, which it replaced and the trust 
provisions contained in the Mechanics' Lien Act for New Brunswick and British Columbia. As a result, 
decisions dealing with such Acts are of limited assistance in interpreting the provisions of ss. 13 and 
28(3). However, following the reasoning in Northern Lights, Belanger, Guttman and Standard Industries, 
I conclude that the right to a true set off by a payer is not obviated or modified by the Act beyond 
requiring the debts or unliquidated claim to be set off relate to the improvement which is the subject of a 
construction contract between the payer and payee. 

19 Black's Law Dictionary, 5th ed. (St. Paul, M i . :  West Pub. Co., 1979) defines "related" as 
meaning: standing in relation; connected; allied; akin. 

20 The Shorter Oxford English Dictionary (Clarendon Press, Oxford) defines "relate" as meaning: 

1. to refer back, to have application to an earlier date 
2. to have reference to. 

and "related" as meaning: 

2.a. Having relation to, or relationship with, something else, b. Having mutual 
relation or connection. 

and "relation" as meaning, inter alia: 

3. That feature or attribute of things which is involved in considering them 
in comparison or contrast with each other; the particular way in which 
one thing is thought of in connection with another; any connection, 
correspondence, or association, which can be conceived as naturally 
existing between things. 

21 For the purposes of s. 13 and ss. 28(3) I am satisfied that the phrase "related to the improvement" 
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connection with, or linkage with the improvement. Therefore, the party asserting a set off need only 
establish that the debt or unliquidated claim to be set off is connected or linked to the improvement or to 
a contract dealing with the construction of the improvement. Once such connection is established, the 
general principles relating to set off claims are to be applied subject to the proviso that the holdback fund 
cannot be encroached on. 

22 I have considered the Subcontractors' argument that a set off can only be asserted under s. 13 with 
respect to debts and unliquidated damages related to the completion of an improvement, and have 
rejected it for the following reasons. First, the suggested limitation would be inconsistent with the 
purpose and operational effects of the Act outlined by Cameron J.A. in Town-N-Country Plumbing, and 
therefore could not have been intended. Second, the suggested l i t a t i o n  would diminish that right of set 
off to a right lesser than existed under The Mechanics' Lien Act which the Act replaced. Any intent to 
abrogate the right to a true set off recognized in Northern Lights must be expressed in clear terms. No 
such intent is set forth in the Act. Third, s. 13 is clearly patterned after s. 12 of the Ontario Construction 
Lien Act with the phrase "related to the improvement" being added not for the purposes of obviating the 
operational effects of s. 12, but to moderately limit them to true set offs. 

23 I now turn to the question of whether the expenditures Majestic seeks to set off against the 
Contract Fund are connected or l i e d  to the improvement, dealmg first with the set off for Education 
and Health Tax paid to the Saskatchewan Department of Finance. 

24 It is conceded by the Subcontractors that the Education and Health Tax claim of $24,669.55 was 
assessed in connection with NCL's performance of its subcontract with Majestic. Therefore, the 
expenditure directly relates to the improvement. In fact the tax comprises part of the purchase price 
payable by Majestic for the material and services provided by NCL in the construction of the 
improvements for TransCanada Pipelines Limited. I further note the provisions of ss. 48(2) of The 
Revenue and Financial Services Act, S.S. 1983, c. R-22.01, as amended, provide that every collector, in 
this case NCL, who collects or is deemed to have collected tax is deemed to hold the amount of the tax 
collected in trust for the Province. Subsection 48(3) provides that such trust has priority to all claims 
except those described in ss. (4). Hence, the trust described in ss. 48(2) of The Revenue and Financial 
Services Act attached to funds due to NCL from Majestic and the payment of such amount by Majestic 
to the Department of Finance reduced the balance due to NCL by a like amount, thereby leaving a 
balance due to NCL to a sum of less than $5,000.00. 

25 With respect to the claim for damages resulting from NCL's breach of contract consisting of legal 
fees, lost opportunity to earn interest and the premium paid for a lien bond, I am likewise satisfied that 
they relate to the improvement. Consequently Majestic is entitled to set off such claims and unliquidated 
damages against the Contract Fund pursuant to the provisions of s. 13 and ss. 28(3) of the Act. 

26 Majestic shall have its taxable costs against the Subcontractors. The Contract Fund shall be paid 
out to Majestic. 

KLEBUC J. 
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Application by Zheng for judicial review of a decision dismissing her application for a permanent 
resident's visa in the independent category of interpreter. Zheng studied English language and literature 
in the People's Republic of China and obtained an undergraduate degree in 1986. In 1992 she 
successfully completed a graduate study program in the English language. In 1998 she applied for a 
permanent resident's visa to Canada. In 1999 she was interviewed by a visa officer, and was told that she 
was not qualified for her intended occupation of interpreterltranslator. The stated reason for 
disqualification was the fact that she did not have a bachelor's degree in translation, nor specialization in 
translation/interpretation at the graduate level. Zheng claimed that the visa officer erred in law by not 
assessing her in a related discipline, and in finding that a specialization in interpretation and translation at 
the graduate level was mandatory. 
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HELD: Application allowed and the matter remitted for reconsideration by a different visa officer. The 
visa officer did not assess Zheng solely as an interpreter but rather as a translatorlinterpreter, which 
tainted her view on her interpretation of the employment requirements. By applying the requirement of a 
degree equivalent to or substituted for a translation degree, the visa officer confined the scope of 
employment requirements too narrowly and foreclosed a proper examination on whether Zheng's degree 
and graduate program were connected to her employ~nent as an interpreter. By doing so, the visa officer 
committed a reviewable error. 

Statutes, Regulations and Rules Cited: 

Immigration Regulations, 1978, SOW78-172, s. 2. 

Counsel: 

Dennis Tanack, for the applicant. 
Victor Caux, for the respondent. 

LEMIEUX J. (Reasons for Order):-- 

BACKGROUND 

1 Lu Lin Zheng studied English language and literature at the Foreign Language Department of 
Zhengzhou University (the "University"), People's Republic of China ("PRC"), and obtained an 
undergraduate degree in 1986. In 1992, she successfully completed a one and a half year graduate study 
program in English Language and Western Culture at the University. 

2 On March 27th, 1998, she applied for a permanent resident's visa to Canada in the independent 
category of interpreter (NOC 5 125.3). She was interviewed on February 23rd, 1999 by designated 
immigration officer L. Chau (the "visa officer") who advised the applicant on March 9th, 1999 she did 
not qualify for her intended occupation of interpreterltranslator (NOC 5125.315 125.1). The stated reason 
for her lack of qualification was "...you do not have the required training to be assessed in these 
occupations, namely, a bachelor's degree in translation, and specialization in translationlinterpretation at 
the graduate level, according to the NOC". 

3 The applicant in this judicial review proceeding says the visa officer's decision contains two errors of 
law arising from her misinterpretation of the requirements of the NOC which have been incorporated 
into the Immigration Regulations, 1978, SOW78-172, (the "Regulations") through definition in section 2. 
First, the visa officer did not assess the applicant in a "related discipline" as she was required to do, and 
second, the visa officer found that a specialization in interpretation, translation and terminology at the 
graduate level was mandatory when the NOC only says such is "usually required". 

The Visa Officer's Rationale 

4 The visa officer's reasons are expressed in her CAIPS notes, part of the tribunal's certified record. 
These notes record what happened at the interview. The visa officer did not provide an affidavit in these 
judicial review proceedings. All of the underlinings cited from the CAIPS notes are mine. 



5 The visa officer said the interview was exceptionally long (two hours). The applicant was given a 0188 
test: 

in translating a short paragraph from Chinese to English. PI was required to 
demonstrate her proficiency in translation skills as translating documents was 
listed as one of her duties in the reference letter issued by her current employer 
I therefore assessed PI in the occupations of both interpreter and translator. 

6 The visa officer in her CAIPS notes continued her reasoning by recording: 

PI applied as interpreterltranslator. According to the NOC, these two 
occupations are required to have a bachelor's degree in translation, and 
specialization in translationlinterpretation at the graduate level. 

7 The visa officer reviewed the transcript of the university undergraduate and graduate courses the 
applicant took which included intensive English reading, extensive English grammar, writing, listening 
and speaking as well as British and American literature, world history and social science courses. The 
visa officer noted: 

Among these courses, PI took translation and linguistics. Her graduate studies 
indicated courses in lexicology, American culture, international relations, 
American history, Western civilization and American literature. No translation 
or interpretation courses noted in this transcript. With only two courses related 
to translation and interpretation, PI'S education cannot be viewed as the 
equivalent or substitute for the specific employment requirements for 
interpreters 1 translators which are abundantly clear in the NOC. 

8 The visa officer then assessed the applicants language skills as required by the Regulations and gave 
her a second written test. The applicant was assessed as "fluent" in reading and speaking but only "well" 
in writing because the text did not "capture the meaning of the English text fully and precisely". 

9 The visa officer continued her assessment by concluding: 

In the absence of required training and proficiency in translating skills, I am not 
satisfied that PI can undertake her intended occupation in Canada. 

10 The visa officer advised the applicant of her concerns; the applicant responded by presenting to the 
visa officer two books which she claimed she was one of the translators, and argued that these books 
should enable her to meet the employment requirements in the NOC. The visa officer did not agree. She 
said in her CAIPS notes: 

I advised her that these books cannot be viewed as the equivalent or substitute 
for the entry requirements. 

11 The applicant, at the interview, presented the visa officer with a resum6 entitled "Professional 
Experiences" listing her various experiences in interpreting for visitors and trade delegations. The visa 
officer recorded her reaction as follows: 

I considered this information and determined that it does not overcome PI'S 
inability in meeting the training and entry requirements for interpreterltranslator 



in the NOC. .. 

12 The applicant apparently told the visa officer she had taken a one year interpretation course in 
1993194 but did not bring that certificate with her. The visa officer remarked: 

Notwithstanding the absence of document to substantiate her claim, this 
program still cannot be viewed as a substitute for the bachelor's degree in 
translation and specialization in interpretationltranslation at a graduate level, 

The Applicant's Affidavit 

13 The applicant filed an affidavit in this proceeding. She indicates she applied for permanent 
residence in Canada as an interpreter and states she has worked as an interpreter and translator for 
almost 15 years with experience in a commercial, governmental and academic setting. 

14 The applicant says the visa officer at the end of the interview told her "she was refusing my 
application on the grounds that I had to have a bachelor's degree in translation as well as graduate level 
courses in translation in order to be qualified as an interpreter". 

Other facts in the record 

15 I note from the certified record the following additional facts. First, the visa officer's listing in her 
CAIPS notes of the undergraduate and graduate courses taken by the applicant are generally accurate 
but the visa officer omits to record course concentration in terms of hours. In her undergraduate courses: 
the applicant concentrated on language and literature as evidenced by: 

Intensive English reading- 792 hours 
Extensive English reading- 108 hours 
English listening and speaking- 144 hours 
English writing- 144 hours 
American Literature- 108 hours 
Translation- 72 hours 
Linguistics- 72 hours 

16 The applicant indicated in her application for permanent residence: (1) from 1995 to the present, 
her occupation was that of an interpreter with Zhengzhou Foreign Trade Company and from March 1988 
to March 1995 as a teacher in the English Department at Zhengzhou University. This experience is 
confmed in letters of recommendation. The Dean of the English Teaching Department at the University 
added that the applicant was often chosen to interpret for the President of the University "whenever a 
big occasion occurred". 

ANALYSIS 

(1) The intended occupation: The National Occupation Classification (NOC) 
requirements 

17 There is no question that by the Regulations, the National Occupational Classification ("NOC") is 
incorporated by reference. Subsection 2(1) of the Regulations provides: 



"National Occupational Classification" means the National Occupational 
Classification, including the Career Handbook and all other component .. 0190 
publications, published by the Minister of Human Resources Development, as 
amended from time to time; 

"classification nationale des professions" Le document intituli Classification 
nationale des professions -- le Guide sur les carrikres et autres publications 
accessoires t a n t  compris -- publie par le ministre du Diveloppement des 
ressources humaines, avec ses modifications iventuelles. 

18 Translators, Terminologists and Interpreters are described in the NOC under item 5125 which 
reads: 

Translators translate written material from one language 
to another. Terminologists conduct research required to 
translate and interpret technical, professional and 
scientific vocabulary and material. Interpreters 
translate oral communication, such as speeches, 
proceedings and dialogue, from one language to another. 
Translators, Terminologists and Interpreters are employed 
by private translation and interpreting agencies, 
government, large private corporations, international 
organizations, the media or they may be self-employed. [emphasis mine] 

Les traducteurs traduisent des textes dans une ou plusieurs langues. Les 
interprktes expriment oralement dans une langue ce qui a kt6 dit dans une autre 
langue lors de discours, de reunions, de dibats ou de dialogues. Les 
terminologues exicutent les recherches nicessaires pour traduire des termes et 
des documents techniques, professionnels ou scientifiques. Les traducteurs, les 
terminologues et les interprktes travaillent pour le gouvernement, dans des 
services de traduction et d'interpretation privis, des grandes societis privbes, 
des organisations internationales, des midias d'information, ou peuvent 
travailler i leur compte. 

19 The certified record shows the applicant submitted her application for permanent residence to the 
Consulate General in Hong Kong under the Independent Skilled Worker category as an Interpreter. But, 
it appears from the CAIPS notes that the visa officer interviewed the applicant as if she applied as an 
Interpreter-Translator. 

20 The NOC for each of these occupations prescribe both the same employment (educationavtraining) 
requirements. However, the main duties are not the same nor are the required skills as is evident from 
item 5125 of the NOC. 

21 It is fundamental that an applicant has his or her application evaluated under the stated intended 
occupation. Sharlow J. underlined the importance of this principle in Dauz v. Canada (M.C.I.), [I9991 2 
1mm.L.R. (3d) 16 as follows: 



[6] In assessing the occupational factor, the visa officer was required to ask Oi9;. 
herself what the employment opportunities are in Canada in the occupation: 

(a) for which the applicant meets the requirements for Canada as set 
out in NOC, 

(b) in which the applicant has performed a substantial number of the 
main duties as set out in NOC, including the essential ones; and 

(c) that the applicant is prepared to follow in Canada. 

[lo] Counsel for the Minister argued that the occupational factor is intended to 
be merely a measure of occupational demand in Canada. No doubt that is so. 
But it also asks whether the applicant meets the employment requirements, and 
whether the applicant has performed a substantial number of the main duties for 
the intended occupation. This part of the regulation on its face requires a 
determination of facts relating to the applicant, as well as occupational demand 
in Canada. [emphasis mine] 

22 On the face of the CAIPS notes, the visa officer did not assess the applicant solely as an interpreter 
but rather in a combined occupation of translatortinterpreter and this fact tainted her view on her 
interpretation of the employment requirements for an interpreter discussed below. For this reason, I have 
to conclude that the decision of the visa officer cannot stand. 

(2) Interpretation of the employment requirement under the NOC 

23 The applicant argued the visa officer committed a reviewable error in interpreting the phrase 
"related discipline" as meaning the "equivalent or substitute" of a bachelor's degree in translation. 

24 In interpreting the applicable provision, I am satisfied that it is appropriate to use the method of 
interpretation set out in the Supreme Court of Canada judgment of Rizzo & Rizzo Shoes Ltd. (Re), 
[I9981 1 S.C.R. 27 namely, the reading of the acts or regulations "in their entire context and in their 
grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the 
intention of Parliament". 

25 The employment requirements in the NOC attached to these occupations are: 

Employment requirements A bachelor's degree in translation or a related 
discipline is required, and specialization interpretation, translation and 
terminology at the graduate level is usually required. [emphasis mine] 

Conditions d'accks B la profession Un baccalaureat en traduction ou dans une 
discipline connexe et une specialisation en traduction, en terminologie ou en 
interpretation au niveau des etudes superieures sont exiges. 

26 The word "related" is defined in the Shorter Oxford Dictionary as "connected" or "associated" and 
the word "connexe" is defined in the Robert dictionary as "qui a des rapports etroits". 



27 "Equivalent" in the same dictionaries means "equal in value or corresponds with" and "qui peut la 3 1 9 2 
remplacer et chose qui a la m6me fonction que l'autre". 

28 In the Shorter Oxford Dictionary "substitute" means replace. 

29 Clearly, the word "related" does not have the same meaning as "equivalent" or "substitute". These 
words have different degrees of similarity or shades associated with them. "Equivalent" or "substitute" 
conveys the notion sameness, of being identical. Being related is more flexible in terms of linkages -- 
association or connection is required. 

30 These distinctions make sense if the context of the provision is taken into accokt. The stated 
words in the NOC are "a bachelor degree in translation or a related discipline" and are found in an NOC 
item which covers translators, interpreters and terminologists which have different duties attached to 
them. Requiring a bachelor's degree in a related discipline was intended to provid; flexibility in the 
assessment of the employment requirements enabling the visa officer a degree of latitude in order to take 
into account a person whose intended occupation was that of an interpreter or terminologist. 

31 By applying the requirement of a degree equivalent to or substituted for a translation degree, the 
visa officer confined the scope of employment requirements too narrowly and foreclosed a proper 
examination on whether the applicant's degree in English language and literature and the courses she 
followed at the graduate level were connected to her employment as an interpreter. By doing so, the visa 
officer committed a reviewable error. 

CONCLUSION 

32 This application for judicial review is granted and the matter is remitted for reconsideration by a 
different visa officer. 

LEMIEUX J. 

ORDER 

For the reasons given, the application for judicial review is granted and the matter is remitted for 
reconsideration by a different visa officer. 

LEMIEUX J. 
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for production was refused. 

CIVIL PROCEDURE -- Discovery -- Oral examination -- Plaintiff claiming for personal 
injuries in motor vehicle accident claimed against own driver who was her common law 
spouse and other driver -- Plaintiff disputed validity of settlement of her injury claim and 
spouse's property claim based on her mental incapacity from injuries -- Other driver was 
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Counsel for the Plaintiff: K.W. Thompson 
Counsel for the Defendant Filgate: R.B. McDaniel 
Counsel for the Defendant Holman: K.A. McCullagh 

REASONS FOR JUDGMENT 

MR. JUSTICE R.M.J. HUTCHINSON 

1 The plaintiff was involved in a motor vehicle accident an January 31, 1988. She was a passenger 
in a vehicle owned and driven by the defendant Filgate, which was in collision with a vehicle 
driven by the defendant Holman. She has commenced two actions. In the first, which was 
commenced on December 10, 1992, she claims damages for personal injuries against Filgate and 
Holman. In the second which was commenced on February 12, 1993, she claims no fault benefits 
from the defendant insurance Corporation of British Columbia. 

2 The plaintiffs injuries resulted in her being hospitalized for 18 days, and at first she was in a 
deep coma. It is alleged she had haemorrhaging to the left side of the brain and still has residual 
deficits. 

3 On April 7, 1988, she and her common-law spouse, the defendant Filgate, accepted an offer that 
.was made by Holman and Filgate's insurer to settle her personal injury claims and Filgate's 
property damage claim for $15,000. She accepted this and she signed a release after she consulted 
a lawyer, despite written and verbal advice from the lawyer that she should reject the offer. 

4 In the action started by her against Holman and Filgate, each defendant has denied negligence 
and has alleged negligence on the part of the other driver. The defendants both plead the release 
and that the settlement agreement amount to accord and full satisfaction of her claims against 
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them and they both plead the plaintiffs claim is statute barred. The Insurance Corporation of 
British Columbia raises the two latter defences. In her reply the plaintiff says she was under a 
mental disability when she settled the claim and further that the agreement was unconscionable. 
She also pleads that the running of time against her should be postponed due to her mental 
incapacity. 

5 There were two applications before the master. The first was by the plaintiff against both 
defendants in the first action and against the Insurance Corporation of British Coluinbia in the 
second action for the production of certain documents under Rule 26(10). The defendants have 
claimed solicitorlclient privilege regarding those documents. 

6 The second application is by the defendant Holman for an order that the defendant Filgate 
answer certain questions on examination for discovery under Rule 27(24). 

The Production Documents 

7 The documents sought to be produced are described by the master as being a "typical adjuster's 
file" containing invoices and working papers; correspondence to and from physicians, hospitals, 
engineer; and witness statements. The privilege claimed is that they were prepared for the sole or 
dominant purpose of contemplated or actual litigation or were correspondence between solicitor 
and client. 

8 The master did not deal with the claim of privilege in relation to specific documents. He agreed 
to pennit the defendants to amend their list of documents, if necessary, at a later time and said he 
would then deal with each document on the basis of the privilege claimed with respect to each 
document. For the purposes of the application before him, and this applies to the appeal, he 
treated all the documents for which privilege was claimed as if they were indeed so protected. 

9 The master found there was no waiver of the privilege and that finding has not been challenged. 
He found, however, that on the basis of policy the privilege should be denied. He said on pages 7 
- 9: 

There are a number of recent cases in which it has been held that a claimed privilege way be 
denied, not on the basis of any waiver, express or implied, but on the basis of policy. 

In Pax Management Ltd. v. C.I.B.C. (1987) 14 B.C.L.R. (26) 237 (B.C.C.A.) the plaintiff alleged 
fraud against the defendant saying that the defendant had misrepresented to the plaintiff the legal 
effect of certain agreements that the plaintiff and the defendant were about to enter into. The 
defendant denied making any such misrepresentation. Though the defendant had not put the state 
of its corporate mind in issue, the court ordered that documents, otherwise privileged, relating to 
advice the defendant had received as to the legal effect of those agreements, should be disclosed. 
The court held that this was not a case of waiver, but that its order was made "simply on the policy 
basis that the benefits of maintaining the privilege are outweighed by the benefits to be derived 
from disclosure." 

In Knights Mineral Exploration Company v. Corcoran and Company (unreported) April 14, 1993, 
Vancouver Registry C704452 (B.C.S.C.), relying upon Pax Management . it was held that the 
policy grounds for setting aside the privilege were not confined to claims of fraud or unlawful acts, 
but "encompass any claim in which full disclosure of privileged documents is necessary to resolve 
the issues." 

In Citizen's Trust Company v. Guarantee Company of Nodh America (unreported) October 28, 
1988, Vancouver Registry C88094 (B.C.S.C.), a similar conclusion was reached where the plaintiff 
sued on a bond and the defendant pleaded a limitations bar. The defendant was given discovery of 
otherwise privileged communications between the plaintiff and its legal advisors in order to explore 
what the state of the plaintiff's knowledge was so as to determine when the running of time had 
been triggered. 

I propose, therefore, to weigh the benefits of disclosure against the benefits of maintaining 
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0pfJs 
privilege in this case. 

It is clear that any advice received by the plaintiff at the time of settlement is relevant and that 
privilege has been waived by her pleadings. No obstruction has been put in the way of the 
defendants' ascertaining ail the facts relating to the plaintiffs state of mind, her state of knowledge 
and what advice she received from her own solicitor. 

Her state of mind at that time will be an important issue, but so will be the state of mind of the 
defendants' insurer, represented by the adjuster. It is obvious that the adjuster will be a necessary 
witness at the triai and it is real possibility that, in giving evidence, he will support the fairness of 
the settlement upon the basis of the information he then had and the legal advice, if any, that he 
then received. What he knew will be a crucial question at the trial and the answer to question no 
doubt resides in his file. If, as seems likely, he will rely upon his file to refresh his memory about 
what he knew in 1988, then his file will be producible at the triai. if, as seems likely, the contents of 
his file are going to be produced at the trial, then as a matter of policy the contents of his file 
should be disclosed now. 

There can be little harm done by opening up  his files now and asgreat deal of benefit in doing so. 

10 In this appeal the defendants argue that the master erred in applying policy principles of 
disclosure that emanate from Pax Management Ltd. v. C.I.B.C. ( supra ). In the master's reasons 
cited above he said the Pax Management order was "made simply on the policy basis that the 
benefits of maintaining the privilege are to be outweighed by the benefits to he derived from ... 
disclosure." That is a direct quotation from the reasons for the court of Wallace, J.A. but it omits 
the key words in the passage which are "...in cases where fraud is a genuine issue." (see page 
265). It is clear from reading the reasons for judgment of Wallace, J.A. that where there is some 
evidence to give colour to the charge of underhanded dealings or fraud, there must be full 
disclosure of all the circumstances relating to that issue which will override the protection 
accorded by privilege. 

11 In Middelkamp v. Fraser Valley Real Estate Board (1992) 70 B.C.L.R. (2d) 157 the plaintiff 
alleged an illegal conspiracy to restrain competition and the chambers judge ruled a letter written 
by a solicitor to one of the defendants should be produced despite the claim of privilege. That 
decision was overruled by the Court of Appeal ((1992) 71 B.C.L.R. 273) for other reasons. The 
court did not disagree with the trial judge's proposition that on policy. grounds the privilege 
claimed would not prevent disclosure if the claim was based on the unlawful acts alleged. The 
trial judge had extended the policy reasons expressed in Pax Management ( supra ) beyond fraud 
to other unlawful acts. 

12 The master also relied on Knight mineral Exploration Company v. Corcoran and Company 
(supra ). In that case the plaintiff alleged fraud and misrepresentation of material facts on the part 
of the Marathon Minerals Inc., which caused the plaintiff to make an investment it would not have 
otherwise made had it known the true facts. Solicitorlclient privilege was claimed by Marathon. 
Marathon withdrew its defence and abandoned the action. In holding that the privilege claimed 
should be set aside Sinclair-Prowse, J. said: 

Further, it is not disputed that protection of solicitor-client privilege will only be set aside in 
limited circumstances, namely, when it is expressly or impliedly waived by the party holding the 
pr~v~lege or when the benefits of malnralnlng the prlvllege are o~twe~ghed by the oenetts to be 
derlved from fdll oisclosure of ail of the circumstances relevant to resolv nq the ssues ra~sed in the 
case ( Pax Management Ltd. v. A.R. Ristau Trucking Ltd. (1987), 14 B.C.L.R. (2d) 257 [[I9871 5 
W.W.R. 2521 (C.A.)) ... 

13 The important qualifier "...in cases where fraud is a genuine issue" was not included in the 
legal principle she derived from Pax Management Ltd. . This may be because in the case before 
her fraud had been alleged. Privilege was claimed by the party who was alleged to have been 
fraudulent who, by withdrawing from the lawsuit, was deemed to have admitted the fraud. 
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Sinclair-Prowse, J. later said at page 99: 

In my view, the cases of Pax Management Ltd. V. A.R. Ristau Trucking Ltd. ( supra ) and 
MiddelKamp v. Fraser Valley Real Estate Board (1992), 70 B.C.L.R. (2d) 157 [[I9921 6 W.W.R. 
4511 (S.C.), do not restrict the setting aside of solicitor-client privilege on public policy grounds to 
claims of fraud or unlawful act but rather encompass any claim in which full disclosure of privileged 
documents is necessary to resolve the issues. 

14 I conclude that analysis of policy reasons for setting aside privilege is obitev dicta and I am not 
constrained to follow it on the basis ofjudicial comity. 

15 There is support for this view in the reasons of McDonald, J. in Mervitt v. Imasco Entevprises 
Inc. (1992) 73 B.C.L.R. (2d) 330 at page 333. 

Considering those statements in the light of the recent decision of the Court of Appeal in 
Middelkamp v. Fraser Valley Real Estate Board (September 17, 1992). Doc. Vancouver CA012990 
[now reported (1992). 71 B.C.L.R. (2d) 276 (C.A.)], it is my conclusion that where: 

(a) the issue is the very existence of a fiduciary duty; and 

(b) the defendants claim entitlement to a "separate interest" in the fund (i.e.: that 
they themselves are beneficiaries of the trust); and 

(c) there is no allegation of fraud against the party alleged to owe the fiduciary 
duty; 

16 The third case referred to by the master was Citizens Trust Co. et al. v. the Guarantee 
Company ofAmerica (unreported) October 7,  1988, Vancouver Registry #C880934, a decision of 
Legg, J. The issue before the court was whether privilege claimed by the plaintiff had been 
waived by documents already disclosed, and whether having disclosed part of a privileged 
document the balance of the document must be disclosed on the basis of fairness. Both issues 
were decided on the ground of waiver and there is no discussion in that decision of the policy 
grounds canvassed in Pax Management ( supra ) or any of the authorities on which Pax 
Management was based. 

17 The underlying principle running through the cases is that there should be full disclosure of all 
relevant documents. This is limited by the competing policy that upholds the protection from 
disclosure of privileged documents. The Supreme Court of Canada in Descoteaux v. Mierzwinski 
(1982) 1 S.C.R. 80, 141 D.L.R. (3d) 590 held that solicitor/client privilege should be interfered 
with only to the extent absolutely necessary to achieve a just result. The Court of Appeal in this 
province has limited the removal of privilege to cases where fraud or unlawful acts on the part of 
the party claiming the privilege are in issue and there is pvima facie evidence to give sufficient 
credence to the allegations, sufficient to override the claim of privilege. In this case I do not find it 
is absolutely necessary to set aside the privilege in order to achieve a just result. As no policy 
grounds recognized by the courts have been established to justify setting aside the privilege, I 
allow the appeal. 

18 The defendants still have the right to apply to amend their list of documents and have the claim 
of privilege regarding specific documents decided upon by the master. 

19 The defendants will recover their costs of this part of the application from the plaintiff on Scale 
3 in any event of the cause. 

The Examination for Discovery 

20 Filgate was the owner and driver of the vehicle in which the plaintiff was riding as a passenger 
when the accident occurred. He was, and is now, the common-law spouse of the plaintiff. His 
property damage claim arising from the accident was settled at the same time as the plaintiffs 
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claims, 'and he was represented then by the plaint i f fs solicitor. Counsel for Holman examined 
Filgate for discovery. in action No. 02001 and asked Filgate questions regarding the 
circumstances under which the defendant settled. Filgate's counsel objected to these questions 
saying there was no issue between those defendants relating to the settlement. Because o f  the 
relationship between Filgate and the plaintiff, the fact that they retained the same, lawyer and 
entered into a settlement at the same time, it is l ikely that Filgate has some knowledge o f  the 
plaint i f fs mental capacity at the time o f  the settlement, the state o f  her knowledge and her mental 
state. H e  would also be able to shed some light on the negotiations that took place with the 
adjuster before he and the plaint i f f  consulted a lawyer. 

21 The relevant rules o f  court are as follows: 

Rule 27 

(3) A party to an action may examine for discovery any party adverse in interest 

Rule 27 

(22) Unless the court otherwise orders, a person being examined for discovery shall 
answer any question within his or her knowledge or means of knowledge regarding any 
matter, not privileged, relating to a matter in question in the action, and is compellable to 
give the names and addresses of all persons who reasonably might be expected to have 
knowledge relating to any matter in question in the action. 

22 The master reviewed the old rule, Marginal Rule 370(c) which reads as follows: 

A party to an action or issue, whether plaintiff or defendant, may, without order, be orally 
examined before the trial touching the matters in question by any party adverse in interest, and 
may be compelled to attend and testify in the same manner, upon the same terms, and subject to 
the same rules of examination of a witness except as hereinafter provided. 

23 In Whieldon v. Morrison (1934) 3 W.W.R. 126 the Court o f  Appeal o f  this province concluded 
that under the old rule parties may only give discovery on the issues on which the parties are 
adverse in interest as disclosed by the pleadings. 

24 The master said that the principles that applied to the o ld  rule apply to Rule 27 and he 
concluded by saying: 

The rules do not contemplate, and there is no reason why they should contemplate, a case 
where parties who have an identity of interest, whether as plaintiffs or defendants, might decline to 
disclose to one another facts helpful or harmful to their common cause and might have to be 
forced to do so. 

In this unique case any lack of cooperation between defendants can, I am sure, be dealt with by 
their common insurer. 

25 The master applied the dicta o f  Seaton, J.A. the Court o f  Appeal Cominco v. Westinghouse 
Canada Ltd (1979) 11 B.C.L.R. 142 who, in discussing the scope o f  discovery, said at page 148: 

... That is a new rule and it is somewhat different from the old. Why "touching the matters 
in question" was discarded in favour of "regarding any matter ... relating to a matter in 
question in the action" is not apparent to me. If there is a difference, nothing in this appeal 
turns upon the difference. 

The 0bSe~ations of Hunter C.J. in Hopper v. Dunsmuir (1903), 10 B.C.R. 23 (C.A. ) at pp. 28- 
29, retain their validity and are worth repeating: 

"No doubt some of the questions propounded and refused to be answered seem at first sight to 
be somewhat remote from the matter in hand, but I think it is impossible to say that the answers 
may not be relevant to the issues, and such being the case they are within the right given the 
cross- examining party by the rule. Even under the decisions on the English practice the Court 
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could not disallow an interrogatory unless it was plain that the answer could not be relevant to the 
issue: Sheward v. Earl of Lonsdale (1880), 42 L.T.N.S. 172; In re Thowas Holloway (1887), 12 
P.D. 167." 

26 This passage shows that Seaton J.A. was directing his remarks to the issue of relevance. Later 
at pages 148-149 he said: 

The matter in question in an action is defined by the pleadings. It does not follow that there 
ought to be a fine scrutiny of the pleadings. We have heard an interesting argument of that 
nature but it is an inappropriate exercise. Pleadings are amended; particulars are 
amended. The nature of the negligence or breach alleged is important, but not the precise 
nature. We are not interpreting a contract or a statute; we are looking at pleadings to 
determine the scope of a trial that is going to take place at some time in the future. 

27 The dicta of Seaton, J.A. was considered by Hinkson, J.A. in J a c k o n  v. Belzberg (1981) 6 
W.W.R. 273 who said at page 277-276. 

The scope of examination for discovery is governed by the issues raised by the pleadings. I 
cannot see that the answer to the question is relevant to the pleadings in the form they were at the 
time the application was made. 

We are informed by counsel for the respondent that subsequently the statement of claim was 
amended. On the basis of the decision of this court in Cudahy v. Can. Forest Products Ltd. (1951), 
4 W.W.R. (N.S.) 79, he contends that the present appeal should be governed by the amended 
statement of claim. 

In my view, that decision does not stand for that proposition. Rather, i n  my view, the outcome of 
this appeal must be governed by the pleadings as they stood at the time of the examination for 
discovery and of the application to the learned judge in chambers. 

28 This in turn was considered by McEachem, C.J.S.C. in Allarco Broadcasting Ltd. v. Duke 
(1982) 26 C.P.C. 13 at page 26. 

The difference between the two judgments of the Court of Appeal, if there is a difference, relates 
mainly to the effect of amendments, or possible amendments. Both judgments make it clear that 
the scope of discovery is limited by the pleadings. 

29 These two cases throw in some doubt the extent to which Cominco v. Westinghouse should be 
followed. 

30 In this case the issue canvassed is not whether the questions are relevant, but rather whether 
the parties are adverse in interest respecting the issues canvassed in the questions. Under the old 
rule, as interpreted by Whieldon v. Movrison (1934) 3 W.W.R. 126, discovery was limited to the 
issues joined between the parties examining for discovery and the party examined. The question is 
whether the new rule has broadened the scope of discovery so as to justify the questions posed, on 
isses that have been raised in the pleadings, but on which these parties are not adverse. I accept 
the submission of counsel for Holman that the remarks of Seaton J.A. were limited to the issue of 
relevance and his remarks were not directed to the issue of adversity, so the question of whether 
the change in the rule requires answers to the questions asked is still to be decided. 

3 1 I am of the view that the new rule has broadened the scope of an examination for discovery. 
The new rule changed the wording from "touching thematters in question" to "regarding 
matter ... relating to a matter in question in the action." The use of the adjective "any" in place of 
the definite article "the" broadens the scope of the rule. In Clarke-Jervoise v. Scott (1920) 1 ch 
382, Eve, J. considered the construction of an agreement that contained the words "any grass 
land." After considering earlier authority (Rush v. Lucas (1910) 1 ch 437) he said: 

.."Any is a word of very wide meaning and prima facie the use of it excludes limitation." 
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32 Furthermore, the words "relating to a matter in  question" bear a close resemblance t o  the words 
in Rule 26(1) wh ich  permits a party to demand discovery o f  the documents "...relating to any 
matter i n  question i n  the action, " and wh ich  requires compliance ". . relating to every matter in  
question i n  the action." These phrases f ind their genesis i n  Order X X X I  o f  the English Rules o f  
Supreme Court 1875. I n  Compagnie Financiere du PaciJque v. Peruvian Guano Co. (1882) 11 ch 
55, Brett, J. interpreted the words in that rule at page 62: 

The nature of the documents, which ought to be set out in the affidavit, may be gathered 
from the rules and orders of the Judicature Acts. The party swearing the affidavit is bound 
to set our all documents in nis possession or under his control relating to any matters in 
a~estion in the act:on. Tnen comes this difficulrv: What is [he meanino of that definition? 
h a t  are the documents which are documents relating to any mate;in question in the 
action? In Jones v. Monte Video Gas Co. (1) the Court stated its desire to make the rule 
as to the affidavit of documents as elastic as was possible. And I think that that is the view 
of the Court both as to the sources from which the information can be derived, and as to 
the nature of the documents. We desire to make the rule as large as we can with due 
regard to propriety; and therefore I desire to give as large an interpretation as I can to the 
worn's of the rule, "a document relating to any matter in question in the action." I think it 
obvious from the use of these terms that the documents to be produced are not confined 
to those, which would be evidence either to prove or to disprove any matter in question in 
the action ; and the practice with regard to insurance cases shows that the Court never 
thought that the person making the affidavit would satisfy the duty imposed upon him by 
merely setting out such documents, as would be evidence to support or defeat any issue 
in the cause. 

The doctrine seems to me to go farther than that and to go as far as the principle which I am 
about to lay down. It seems to me that every document relates to the matters in question in the 
action, which not only would be evidence upon any issue, but also which, it is reasonable to 
suppose, contains information which way -- not which must -- either directly or indirectly enable the 
party requiring the affidavit either to advance his own case or to damage the case of his 
adversary. (Emphasis added) 

33  Those principles have been followed in this province. See St. Regis. Timber Co. v. Lake 
Logging Co. (1947) 1 W.W.R. 810 (B.C.C.A.) and Brodie v. Campbell (1964) 47 W.W.R. 577. It 
seems clear that the intention behind the change o f  rule relating t o  examinations for discovery was 
to harmonize the scope o f  those rules to the rules relating t o  discovery o f  documents, thereby 
burying Whieldon v. Morrisor? . 

34 on the basis o f  the cases set out above, and the tendency o f  the courts t o  widen the scope o f  
examinations for discovery, I al low the appeal and direct the defendant Filgate t o  answer the 
questions put to h im. T h e  defendant Holman w i l l  recover his costs o f  this branch o f  the appeal 
from Filgate on  Scale 3. 
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find tha t  none of them are employed i n  a confidential capacity in matters 
re la t ing to  labour relations. 

. . .  

DECISION OF BOARD MEMBER D. 8. ARCHER: October 25; 1974.' 

I dissent. I do not believe that  any of the persons i n  dispute 
are  employed i n  a confidential capacity i n  matters re la t ing to  labour 
relations o r  exercise such managerial'authority t ha t  would make them 
inel igible  for  union membership. I feel t h i s  is particuarly true, of 
Miss English and to  a lesser  extent. of  'Mrs. I l l  ingsworth. Therefore, 
I would have included these two persons i n  the bargaining u n i t .  

LIMIfED-Respondent). 

7(ES$F$Cnt). 

BEFORE: G.W. Adams, Vice-Chairman, and Board Members J.D. Bell and 0. 

DECISION OF THE BOARD: October 25, 1974. 

the respondent. The summonses read: 

"You a re  hereby sumnoned and required . . 

to .  attend before the Ontario. Labour Relations 
Board a t  a hearing t o  be held a t  the Board 



Room, #400 University Avenue, in the City of 
Toronto, on Tuesday; the 27th day of August 
1974, a t  the hour of 9:30 o'clock in the 
forenoon, (local t i m e 9  and so from day to  
day until the hearing i s  concluded or the 
tribunal otherwise orders, to give evidence 
on oath touching the matters i n  question i n  
the proceedings and t o  bring w i t h  you and 
produce a t  such time and place (1) employee 
records from January 1, 1971 t o  the present 
including the records of a l l  employees 
dismissed during that  period; (2) records 
of bank deposits made by a l l  Becker Stores 
i n  Metropolitan Toronto, between March 30, 
1972 and January 3, 1974; (3)  copies of 
standard form Becker Store Manager Contracts 
used between January 1, 1970 and the present; 
(4) a l l  correspondence sent or received by 
Becker M i l k  Company. t o  or  from i t s  employees 
concerning the formation of an employees' 
association and a l l  internal memoranda, notes, 

t .  documents and minutes of meetings related t o  
t h e  formation or existence of an employees' 
association." 

2. The respondent asser ts  the volume of documents involved i n  items 
(1) and (2) i s  oppressive and appears t o  be more i n  the form of a fishing 
expedition, and while the respondent i s  a reeable t o  item (3)  i t  requests 
greater part icularly i n  regard t o  item (4 7 . 
3.  Counsel fo r  the complainants argues that  a l l  of the documents 
requested are essential t o  his theory of the case. More specifically,  
the documents i n  items (1)  and (2)  of the subpoena wi l l ,  i t  i s  hoped, 
establish that  other employees have n o t  been deal t  w i t h  i n  a similar 
fashion in similar c ~ ~ c u I ~ I S ~ ~ ~ C ~ S  - a fac t  which, if established, the 
complainants will argue goes t o  the issue of the employer's anti-union 
animus. Item (3)  was uncontested and the complainants argued that  item 
(4 )  could be particularized i n  no greater de ta i l .  

4. Section 92(2)(a) of The Labour Relations Act reads: ' 

92.-(2) Without limiting the generality 
of subsection 1, the Board has power, 

(a )  to summon and enforce the 
attendance of witnesses and 
compel them t o  give oral or  
written evidence on oath, and 
to  produce such documents and 



things as  the Board considers 
requisite to  the fu l l  inves- 
t igation and consideration of 
matters within i t s  jurisdiction 
in the same manner as a court 
of record in  c ivi l  cases; 

Thus, t h e  Board derives its powersto sumnon.witnesses and documents 
from t h i s  section, b u t  the wording, gives l i t t l e  h i n t  t o  the parameters 
of these most important powers. However, it  is necessary t o  note tha t  
while the section refers to  what "the Board considers requisite t o  the 
fu l l  investigation and consideration o f  :the niatters within i t s  jur isdict i  - a standard tha t  looks very discretionary - i t  also s t ipulates  that  such 
discretion should be exercised i n  accord w i t h  the przctice of "a court of 
record in  c ivi l  cases". Thus we shouTd examine what these courts d o i n  
similar circumstances.. 

5. However i t  is equally as important t o  note the big differences 
between the Ontario Labour Relations Board's procedures and a c iv i l  
court 's  i n  order to  assess jus t  how closely the "civil approach" should 
be followed. In t h i s  regard, no .discovery accompanies. the Board's 
procedures hence hearings before the Board cannot be completely analogized 
t o  hearings i n  c iv i l  matters, and a fort+or.i.,. t h e  subpoena duces tecum 
(used by both the Board-and the c o ' i i r m k o t  have an identical nature 
i n  both proceedings. In other words, not only should this Board examine 
the judicial pronouncements depicting the. nature of the subpoena duces . 
tecum but i t  should go on t o  consider some o f  the principles tha t  c i r -  - 
cumscrTbe the discovery procedures of a c ivi l  court. :. After having done 
th i s ,  i t  may become apparent tha t  the Board's process should f a l l  some- 
where ih  between these two procedures. 

6. The ~ o a r d ' s  "Sumnons t o  Witness" form is i n  the nature of a 
subpoena duces tecum which was defined i n  The Comnissioner for  Railways 
v. Small 0, 38 N. So. Wales 564 a t  p. 573, i n  the following way: 

"A subpoena duces tecum is a writ which 
i s  issued by-Court as  of course upon 
application by praecipe by o r  on behalf 
of a party t o  a cause or  matter comnand- 
ing some person or  persons t o  attend 
before the Court t o  give evidence, and 
also t o  search for ,  bring and produce to  
the Court some document or  documents 
relating t o  the cause o r  matter. In 
form, i t  i s  a writ of subpoena ad tes t . ,  
w i t h  an addendum directing the production 
of documents. The Court has undoubted 
jurisdiction t o  issue such a writ: Amey 
v .  Long (1); and disobedience to  the writ 
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i s  punishable by f ine  or attachment or 
both; R. v. Daye (2)" 

7. Obviously t h i s  power i s  a substantial one and must be exercised 
in a very circumspect manner. A subpoena duces tecum cannot be used as, 
an instrument t o  harass or  t o  annoy unreasonably an o ponent; (see Rene 7 v. Carling Export Brewing Co. (19271, 61 O.L.R. 495; C emens v. Crown 
Trust Co. L1953J O.R. 87 a t  p. 94, [I9521 O.W.N, 434; and Bri t ta in  

I ~ b r i c a t o r s  Ltd. v.  Amiable (19671, 64 O.L.R. (2d) 6-1). 
I And a subpoena duces tecum should s t a t e  w i t h  reasonable part icularly 
I the documents which a re  t o  be produced; (see A.G. v. Wilson, 9 Sim. 
1 526 a t  529; Earl of Powis v.  Nequs [I9231 1 Ch. 186 a t  190; The Comis- 

sioner fo r  Railways v. Small, supra, and Lee v.  Ansas (18661, L.R. 2 
Eq. 59). Furthermore, although the  l imits of t h i s  principle are vague, 

, a subpoena duces tecum should not be used "for the purpose of fishing, 
: i.e., endeavouring, not t o  obtain evidence t o  support [a ] case, b u t  t o  

discover whether [one] has a case a t  a l l " ;  (see The Conmissioner fo r  
Railways v. Small, supra, a t  p. 575; Hennessy v. Wright 24 O.B.D. 445 
a t  448; Griebart v. Morris [I9201 1 K.B. 659 a t  666). And f ina l ly ,  
a subpoena to  a party will be s e t  aside a s  abusive i f  great numbers 
of documents are called fo r  and i t  appears tha t  they are not sufficiently 
relevant; (see Steele v.  Savory [I8911 W.N.  195). 

8. Applying these principles t o  the present request we would rule, 
/ that  a t  l eas t  a t  t h i s  point i n  the  proceedings, item (1)  (save for  the 
1 records of those employees dismissed from January 1, 1971 u n t i l  January 

3, 1974) and item (2) are more i n  the nature of a fishing expedition, 1 or a t  the very leas t ,  involve great  numbers of documents that  are dot. 
a t  this time, sufficiently relevant. In regard t o  item ( 4 ) ,  while the 
request i s  somewhat vague, the lack of part iculari ty is  understandable. 
Moreover, the request, w i t h  some e f fo r t  on the p a r t  of the respon'dent, 
i s  not so general t o  be incapable of being fu l f i l l ed .  Thus the Board 
expects the "best efforts" of the respondent i n  t h i s  regard. 

9. Having made these rulings, the Board wishes both t o  emphasize 
that  i t  i s  not precluding the complainants' requests fo r  a l l  time, and 

: to jus t i fy  the part of the subpoena that  continues t o  apply t o  the 
: records of those employees who have been dismissed within the  period 
k. January 1, 1971 t o  January 3, 1974. A balance of convenience must be 

struck in these matters. We recognize that  some "discovering" must 
go on by way of the subpoena duces tecum and tha t  the courts can afford 
to take a narrower view because of the avai labi l i ty  of a discovery process 
t o  c ivi l  l i t igants .  A party t o  a c ivi l  proceeding has a r ight  t o  obtain 

5 from his opponent di?covery of  anything which can f a i r l y  be said to be 
1 material t o  enable h i m  t o  ascertain his  own case or  t o  destroy the case 

s e t  up against h i m ;  (see Plymouth Mutual Co-operation and Industry 
Society Limited v.  Traders' Publishing Association, Limited [I9061 1 
K.B.  403; Silver Hill Realty Holdings Ltd .  v. Minister of Highways for  



Ontario [ 1968 1 1 O.R. 357 a.t 0. - 360.'' Althoilah i+; i = ' A + :  note:that not 

. . 
. . The c lass ic  de f i n i t i on  o f  documents. .. . .  . . . 

" re la t ing t o  any matters i n  question i n  . . 

the action" was given by Bre. t t  L.J. i n  
Compagnie Financihre du Pacifique v. 
Peruvian Guano Co.. 

"The party swearing the a f f i d a v i t  i s  .. 
bound t o  set out a l l  documents i n  h i s  
possession o r  under .his control. re- 
l a t i n g  to  any matters i n  question i n  
the action. Then conies t h i s  d i f f i c u l t y :  
What i s  the meaning' o f  tha t  def in i t ion? 
What are the documents whi'ch'.are . . 

. . 
documents re la t ing  t o  any matter i n  
question i n  the action? I n  Jones v. . . 

Monte Video Gas Co., .5 Q . B . ~ m h e  
Court stated i t s  desire -to make the .. 
r u l e  as t o  -the aPfidavi:t o f -  documents 
as e las t i c  as was possible. And I 
think tha t  t h a t  i s  the view o f  the 
Court both.as t o  the sources from which 
the information can be derived, and as 
t o  the nature o f  the documents. We 
desire t o  make the ru le  as large as we 

' 

can wi th  due regard t o  propriety; and . . . . 

therefore I desire t o  give as large an 
in terpretat ion as I can t o  the words o f  
the rule, 'a document re la t ing  t o  any 
matter i n  question i n  the action.' I 
th ink : - i t  obvicus f romthe  .use.of these . '  
terms that  the documents'to. be produced 
are not confined t o  those., which would 
be evidence e i t h e r ' t o  prove or t o  dis- 
prove any matter i n  qhestion i n  the 
action; and the practice wi th  regard t o  
insurance cases shews, that  'the Court 
never thought t ha t  the person making 
t h e ' a f f i d a v i t  would-sat+sfy the duty 
imposed upon him by merely s.ett.ing out 
such documents, as would be .evidence '. 

to  svpport .o r  defeat any issue i n  the 
cause. 



t not 
Fair 

The 
'ocedure 
fery i n  

The doc t r ine  seems.to me t o  go  f a r t h e r  
than t h a t  and t o  go as f a r  as the 
p r i n c i p l e  which I am about t o  l a y  down. 
It seems t o  me .  tha.t every document 
re la tes  t o  the  matters i n  question i n  
the act ion, which not only  would be 
evidence upon any issue, but  a lso 
which, i t  i s  reasonable t o  suppose, 
contains in fo rmat ion  which may - no t  
which must - e i t h e r  d i r e c t l y  o r  i n -  
d i r e c t e n a b l e  the  pa r t y  requ i r i ng  
the  a f f i d a v i t  e i t h e r  t o  advance h i s  
own case o r  t o  damage the case of 
h i s  adversary. I have put  i n  the 
words ' e i t h e r  d i r e c t l y  o r  i nd i rec t l y , '  
because, as i t  seems t o  me, a document 
can proper ly  be sa id  t o  contain i n fo r -  
mation which may enable the par ty  
requ i r i ng  the  a f f i d a v i t  e i t h e r  t o  
advance, h i s  own case o r  t o  damage the  
case o f  h i s  adversary, i f .  i t  i s  a 
document which may. f a i r l y  lead him t o  
a t r a i n  o f  inquiry., which may have - 
e i t h e r  o f  t h e s e  two consequences: the  
question upon a s u m n s  f o r  a f u r t h e r  
a f f i d a v i t  i s  whether the  par ty  i ssu ing  
i t  can shew. from one o f  the sources 
mentioned i n  Jones v. Monte Video Gas 
Co., 5 Q.B.D. 556, t h a t  the pa r t y  - 
swearina the  f i r s t  a f f i d a v i t  has n o t  
se t  out"al1 the documents f a l l i n g  w i t h i n  
the d e f i n i t i o n  which I have mentioned 
and being i n  h i s  possession o r  contro l . "  

Blackburn J. i n  Hutchinson v. Glover, said: 

"Everything which w i l l  throw l i g h t  on 
the case i s  prima f a c i e  subject t o  
inspection." 

I n  Board v. Thomas Hedley & Co., the p l a i n t i f f  
claimed damages f o r  negligence a l l eg ing  t h a t  
the defendants had manufactured and so ld  a 
dangerous cleaning product which she had used 
and as a r e s u l t  thereof  had contracted de rma t i t i s  
on both hands. The p l a i n t i f f  appl ied f o r  a 
f u r t h e r  and b e t t e r  a f f i d a v i t  d isc los ing  ' a l l  
complaints and other  documents r e l a t i n g  the re to '  
received by the  defendants a f t e r  the date she 
had purchased the product. Denning L.J. said: 



"Once i t  i s  b l d  that  evidence of dermatitis 
suffered by subsequent users would be 
admissible because i t  i s  relevant t o  the 
issue whether the product was dangerous, 
i t  follows that  the documents relating t o  
complaints of subsequent users ought to  
be disclosed, because they may f a i r l y  lead 
to  a t r a in  of inquiry enabling the plaint i f f  
to  advance her case." 

Documents which may throw l igh t  on the case m u s t  
be produced even i f  the documents would be inad- 
missible i n  evidence. In Canada Central b. 
v. McLaren, Spragge C.J.O. stated: 

"...as was said by   lack burn, J., In 
Fenner v. The   on don and South-Eastern s 
not necessary tha t  the documents should 
be i n  themselves evidence' to  e n t i t l e  
the opposite party to  the i r  production. 
And the converse of th i s  is probably true,  
that  i t  does not follow, from a party 
being en t i t l ed  t o  the production of 
documents i n  her adversary's possession, 
t ha t  the  contends of these documents are 
i n  themselves evidence. " 

Documents taken individually may not be relevant 
b u t  when taken together may be material. In 
Dela v. C.P.R., the pla int i f f  claimed under 
-1 agreement, the existence of 
which was' denied by the defendant. Most of the 
negotiations took place between the p la in t i f f ' s  
so l i c i t o r  and the defendant's so l ic i to r .  I t  
was contended that  several hundreds of l e t t e r s  
between the p la in t i f f  and his so l i c i t o r  were 
irrelevant. Middleton J. said: 

"Taken individually, i t  is quite possible 
that  each l e t t e r  may be said to  be 
irrelevant. Taken collectively, the 
negative evidence which would be afforded 
by the complete absence of a l l  reference 
to  the alleged agreement may be of the 
greatest  possible moment, part icularly i f  
a s i tuat ion i s  developed in which such an 
agreement, i f  i t  existed, would naturally 



be mentioned. I t  seems to me clear tha t  
a l l  these l e t t e r s  are subject t o  production." 

And accordingly, i n  l i gh t  of t h i s  perspective we are prepared t o  l e t  the 
subpoena stand i n  relat ion t o  the documents relat ing t o  dismissed 
employees, although we a re  i n  no way prejudging the admissibility of 
a l l  such material a t  t h i s  time. 

8. However, against t h i s  need to  discover i s  the respondent's 
in teres t  i n  not being p u t  t o  an onerous and potential ly embarrassing 
revelation of a l l  of i t s  employee records and bank deposits, and so, 
as indicated above, we have cut back the subpoena as i t  re la tes  t o  
such records of a l l  employees. A substantial number of irreveiant 
b u t  confidential matters a re  l ikely to be revealed i n  this material 
and i t  i s  not c lea r  tha t  the  complainants cannot advance t he i r  
primary objective through a careful cross-examination of the respondent's 
off ic ia ls .  T h u s ,  f o r  the moment, the balance of convenience t i p s  i n  the 
respondent's favour on items (1) ( in  part)  and (2)  a s  described above, 
and the subpoena i s  hereby so amended. 

6589-74-M: The Religious Hospitallers of Hotel Dieu of St .  Joseph of 
the Diocese of London i n  Ontario a t  Windsor (Employer) v. SERVICE 
EMPLOYEES' UNION, LOCAL 210 (Trade Union). 

BEFORE: D. H. Kates, Vice-Chairman, and Board Members H.J.F. Ade and 
E. Boyer. 

APPEARANCES AT THE HEARING: L.  P. Kavanaugh and D. G. Baker fo r  the 
employer; T. Wohl and B. Janisse for  the trade union. 

DECISION O F  THE BOARD: October 28, 1974. 

1. T h i s  is a-reference pursuant t o  section 96 of The Labour Relations 
Act where the Minister of Labour has referred t o  the Board the question as 
to whether he has the authority under the Labour Relations Act t o  appoint 
a conciliation off icer .  

2. The relevant f ac t s  precipitating the question of the Minister's 
i authority are basically a matter of agreement between the part ies.  I t  

appears tha t  the employer and trade union through the i r  representatives 
entered into negotiations with a view to renewing a collective agreement 
expired on May 31, 1974, covering a service unit  of employees. Almost 
concurrently with these negotiations was the negotiation by the part ies 
of a renewed agreemen$ covering the office and cler ical  employees (and 
since consummated on August 23,1974). I t  appears that  there was some 
discussion during the negotiation of the off ice  agreement that  a certain 
employee c lass i f ied as an elevator operator be transferred out of the 

i 
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Criminal law -- Abuse ofprocess -- Stay of proceedings -- Reverse sting 

operation involving police "sale" of illegal drugs to drug organization executives -- 
Whether reverse sting operation abuse ofprocess --Narcotic Control Act, R.S.C., 1985, 

c. N-1, ss. 2 "traffic", 4 --Narcotic Control Regulations, C.R.C., c. 1041, s. 3(1) -- Royal 

Canadian Mounted Police Act, R.S.C., 1985, c. R-10, s. 37. 



Evidence -- Privilege -- Solicitor-client privilege --Reverse sting operation 

involvingpolice "sale" of illegal drugs to drug organization executives -- RCMP oficer 

consulting Department oflustice lawyer as to legality ofplanned reverse sting operation 

-- Claim made that reverse sting operation predicated on its being considered legal -- 

Defence wanting to test disclosure o f  legal advice received by RCMP -- Whether 

communications between RCMP and Department ofJustice lawyer should be disclosed. 

The RCMP were alleged to have violated the Narcotic ControlAct by selling 

a large quantity of hashish to senior "executives" in a drug trafficking organization as 

of a reverse sting operation. The appellants, as purchasers, were charged with 

conspiracy to traffic in cannabis resin and conspiracy to possess cannabis resin for that 

purpose. The trial judge found the appellants guilty as charged but, before sentencing, 

heard their motion for a stay of any further steps in the proceeding. The appellants 

argued that the reverse sting constituted illegal police conduct which "shocks the 

conscience of the community and is so detrimental to the proper administration ofjustice 

that it warrants judicial intervention". The stay was refused by the courts below. 

As part of their case for a stay the appellants sought, but were denied, access 

to the legal advice provided to the police by the Department of Justice on which the 

police claimed to have placed good faith reliance. The Crown's position implied that the 

RCMP acted in accordance with legal advice. 

At issue here is the effect, in the context of the "war on drugs", of alleged 

police illegality on the grant of ajudicial stay of proceedings, and related issues regarding 



the solicitor-client privilege invoked by the RCMP and pre-trial disclosure of solicitor- 

client communications to which privilege has been waived. 

Held: The appeal should be allowed in part, 

At this stage of the proceedings, the door is finally and firmly closed against 

both appellants on the question of guilt or innocence notwithstanding the contention of 

one appellant that the conspiracy alleged by the Crown, and encompassed in the 

indictment, was a larger agreement than his demonstrated involvement. The appellant 

was clearly able to ascertain the conspiracy alleged against him from a plain reading of 

the indictment as was required by the jurisprudence. 

The effect of police illegality on an application for a stay of proceedings 

depends very much on the facts of a particular case. This case-by-case approach is 

dictated by the requirement to balance factors which are specific to-each fact situation. 

Here, the RCMP acted in a manner facially prohibited by the Narcotic Control Act. 

Their motive in doing so does not matter because, while motive may be relevant for some 

purposes, it is intent, not motive, that is an element of a full mens rea offence. 

A police officer investigating a crime occupies a public office initially 

defined by the common law and subsequently set out in various statutes and is not acting 

as a government functionary or as an agent. Here, the only issue was the status of an 

RCMP officer in the course of a criminal investigation and in that regard the police are 

independent of the control of the executive government. 



Even if the police could be considered agents of the Crown for some 

purposes, and even if the Crown itself were not bound by the Narcotic Control Act, in 

this case the police stepped outside the lawful ambit of their agency, and whatever 

immunity was associated with that agency was lost. Parliament made it clear that the 

RCMP must act "in accordance with the law" and that illegality by the RCMP is neither 

part of any valid public purpose nor necessarily "incidental" to its achievement. If some 

form of public interest immunity is to be extended to the police to assist in the "war on 

drugs", it should be left to Parliament to delineate the nature and scope of the immunity 

and the circumstances in which it is available. 

Even if it should turn out here that the police acted contrary to the legal 

advice provided by the Department of Justice, there would still be no right to an 

automatic stay. The trial judge would still have to consider any other information or 

explanatory circumstances that emerge during the inquily into whether the police or 

prosecutorial conduct "shocks the conscience of the community". A police force that 

chooses to operate outside the law is not the same thing as a police force that made an 

honest mistake on the basis of erroneous advice. There was no reason to think the 

RCMP ignored the advice it was given, but as the RCMP did make an issue of the legal 

advice it received in response to the stay applications, the appellants were entitled to have 

the bottom line of that advice corroborated. 

The RCMP must be able to obtain professional legal advice in connection 

with criminal investigations without the chilling effect of potential disclosure of their 

confidences in subsequent proceedings. Here, the officer's consultation with the 

Department of Justice lawyer fell squarely within this functional definition, and the fact 



that the lawyer worked for an "in-house" government legal service did not affect the 

creation or character of the privilege. Whether or not solicitor-client privilege attaches in 

any of these situations depends on the nature of the relationship, the subject matter ofthe 

advice and the circumstances in which it is sought and rendered. 

An exception to the principle of confidentiality of solicitor-client 

communications exists where those communications are criminal or else made with a 

view to obtaining legaladvice to facilitate the commission of a crime. Here, the officer 

sought advice as to whether or not the operation he had in mind was lawful. The 

privilege is not automatically destroyed if the transaction turns out to be illegal. 

Destruction of the solicitor-client privilege takes more than evidence of the 

existence of a crime and proof of an anterior consultation with a lawyer. There must be 

something to suggest that the advice facilitated the crime or that the lawyer otherwise 

became a "dupe or conspirator". The RCMP, by adopting the position that the decision 

to proceed with the reverse sthg had been taken with the participation and agreement of 

the Department of Justice, belatedly brought itself within the "future crimes" exception 

and put in question the continued existence of its privilege. 

Another exception to the rule of confidentiality of solicitor-client privilege 

may arise where adherence to that rule would have the effect of preventing the accused 

from making full answer and defence. Although the entire jeopardy of the appellants 

remained an open issue until disposition of the stay application, the appellants were not 

providing "full answer and defence" to the stay application. They were the moving 

parties of an application being defended by the Crown. The appellants' initiative in 



launching a stay application does not, of itself, authorize a fishing expedition into 

solicitor-client communications to which the Crown is a party. 

The RCMP put the officer's good faith belief in the legality of the reverse 

sting in issue, and asserted its reliance upon his consultations with the Department of 

Justice to buttress that position. The RCMP thus waived the right to shelter the contents 

of that advice behind solicitor-client privilege. It is not always necessary for the client 

actually to disclose part of the contents of the advice in order to waive privilege to the 

relevant communications of which it forms a part. It was sufficient in this case for the 

RCMP to support its good faith argument by undisclosed advice from legal counsel in 

circumstances where, as here, the existence or non-existence of the asserted good faith 

depended on the content of that legal advice. Non-disclosure of information clearly 

relevant to the good faith reliance issue here cannot properly be disposed of by adverse 

inferences. The appellants were entitled to disclosure of legal advice with respect to: (1) 

the legality of the police posing as sellers of drugs to persons believed to be distributors 

of drugs; (2) the legality of the police offering drugs for sale to persons believed to be 

distributors of drugs; and (3) the possible consequences to the members of the RCMP 

who engaged in one or both of the above, including the likelihood of prosecution. If 

there is a dispute concerning the adequacy of disclosure, the disputed documents or 

information should be provided by the Crown to the trial judge for an initial 

determination whether this direction has been complied with. The trial judge should then 

determine what, if any, additional disclosure should be made to the appellants. 
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The judgment of the Court was delivered by 

1 BINNIE J. - In this appeal the Court is asked to consider some implications of 

the constitutional principle that everyone from the highest officers of the state to the 

constable on the beat is subject to the ordinary law of the land. Here the police were 

alleged to have violated theNavcotic Control Act, R.S.C., 1985, c. N-1, by selling a large 

quantity of hashish (cannabis resin) to senior "executives" in a drug trafficking 

organization as part of what counsel called a "reverse sting" operation. The appellants, 

as purchasers, were charged with conspiracy to traffic in cannabis resin and conspiracy to 

possess cannabis resin for that purpose. The trial judge found the appellants guilty as 

charged but, before sentencing, heard the appellants' motion for a stay of any further 

steps in the proceeding. The appellants argued that the reverse sting constituted illegal 

police conduct which "shocks the conscience of the community and is so detrimental to 

the proper administration of justice that it warrants judicial intervention" (see R. v. 

Power, [I9941 1 S.C.R. 601, at p. 615). The stay was refused by the courts below. 

2 As part of their case for a stay the appellants sought, but were denied, access 

to the legal advice provided to the police by the Department of Justice on which the 

police claimed to have placed good faith reliance. The Crown indicated that the 

undisclosed advice assured the police, rightly or wrongly, that sale of cannabis resin in 



the circumstances of a reverse sting was lawful. The appellants argue that the truth of. 

this assertion can only be tested by a review of the otherwise privileged communications. 

3 We are therefore required to consider in the context of the "war on drugs", 
I 

the effect of alleged police illegality on the grant of a judicial stay of proceedings, and 

related issues regarding the solicitor-client privilege invoked by the RCMP and pre-trial 

disclosure of solicitor-client communications to which privilege has been waived. 

4 In the autumn of 1991, the RCMP initiated a reverse sting operation 

involving undercover officers posing as large-scale hashish vendors. This operation was 

undertaken after Corporal Richard Reynolds of the RCMP became aware of the decision 

of the Quebec Superior Court in R. v. Lore (an unreported decision of Pinard J., March 8, 

1991, No. 500-01-013926-891) which, in Cpl. Reynolds' view, gave implicit approval to 

a reverse sting operation in which police offered to sell narcotics to suspected drug 

traffickers. Cpl. Reynolds contacted Mr. James Leising, an experienced senior lawyer 

employed by the Department of Justice in Toronto, to obtain professional advice as to the 

legality of a reverse sting operation. Seven or eight meetings were held between Cpl. 

Reynolds and the Department of Justice lawyer in relation to the proposed operation. In 

September of 1991, approval by senior RCMP officers was given to initiate the reverse 

sting. Using the help of a police informant, the police contacted two groups of potential 

purchasers through the appellant Shirose. Negotiations with these groups included 

showing the hashish to prospective purchasers. However, the RCMP was careful not to 

provide any samples, despite requests to do so. The hashish remained under the control 



of the RCMP at all times. The appellant Campbell eventually participated in the 

negotiations as a financier for one of the two groups and in Januasy 1992, the appellant 

Campbell, with the help of the appellant Shirose, agreed to pay $270,000 for 50 

kilograms of cannabis resin. The retail value of these drugs at street level, as found by 

the trial judge, was close to $1 million. Instead of receiving the expected 50 kilograms of 

cannabis resin in exchange for payment, however, the appellants were arrested and 

charged with conspiracy to traffic in cannabis resin and conspiracy to possess cannabis 

resin for the purpose of trafficking. 

5 , In advance of the trial, to support their submission that if convicted, the 

proceedings should be stayed, the appellants sought to subpoena Mr. Leising from the 

Department of Justice to testify about the communications that had occurred with 

Cpl. Reynolds with respect to the legality of the reverse sting operation. The trial judge 

quashed the subpoena on the grounds that the communications were protected by 

solicitor-client privilege and did not fall within one of the recognized exceptions. 

Subsequently, during the application to stay the proceedings, counsel for the appellants 

sought to examine Cpl. Reynolds on the content of his communications with the 

Department of Justice. Again the trial judge upheld the assertion of solicitor-client 

privilege and denied the appellants' application to force disclosure of these 

communications. Based on the admissible evidence, the trial judge then dismissed the 

stay of proceedings application. The appellant Shirose was sentenced to six years in 

penitentiary. The appellant Campbell was sentenced to nine years in penitentiary, plus 

forfeiture of the purchase price paid to the police. The Court of Appeal dismissed the 

appellants' appeal except to remit the issue of forfeiture to the trial judge to await an 



application by the Attorney General, if he sees fit to make it, for forfeiture of the 

purchase price under s. 462.37 of the Criminal Code, R.S.C., 1985, c. C-46. 

Evidence of Police "Good Faith" 

6 On the return of the stay motion, the Crown set out to establish that the 

police had at all stages acted in good faith and in the belief that the reverse sting was 

legal. At the application for a stay of proceedings hearing, counsel for the Crown 

questioned Cpl. Reynolds as follows: 

Q. Was your project [the reverse sting operation] tailored on the outlines 
of the project or [sic] the Lore case? 

A. Yes, sir. 

Q. And it was your understanding as a result of the Lore case that that 
was lawful behaviour? 

A. Yes, sir. 

It emerged that Cpl. Reynolds had consulted the Department of Justice about the legality 

of the reverse sting. Appellants' counsel pursued this issue with Cpl. Reynolds as 

follows: 
Q. So to retum then, based upon this [Lore] decision coming to your 

attention, did you also obtain any other advice regarding any concerns you 
might have had about this type of an operation? 

A. Sought legal advice. 

Q. And from whom did you seek legal advice? 

A. The Department of Justice, Toronto. 

Q. And was it one individual or more than one individual? 



A. One individual. 

Q. And who was that? 

A. Mr. Leising. 

The precise purpose of obtaining this legal advice came out under further questioning 

from appellants' counsel, as follows: 

Q.Now that you know what I am reading from sir, what I asked was, 
"The issues for which advice was sought concerned the propriety of the 
police posing as sellers of drugs to persons believed to be distributors of 
drugs." Is that accurate? 

A. That's correct 

Q. "The propriety of the police offering hashish for sale to persons 
believed to be distributors of hashish." Is that correct? 

A. Yes, sir. 

Q. "The release of a sample of hashish to certain of those persons." Is 
that correct? 

A. Yes, sir. 

Q. "The possible consequences to the members who engaged in such 
conduct." Is that correct? 

A. Yes, sir. 

Q. When you went to Mr. Leising, were you concerned about any of the 
members of your force who did engage in this operation, being prosecuted? 

A. That would have been one of the issues. 

Q. And then to return to Officer Plomp's certificate, the last thing he 
said is, "and the issue of entrapment." Was that one of the items on the 
agenda with Mr. Leising? 



The Crown successfully objected to counsel for the appellants questioning Cpl. Reynolds 

with respect to the actual advice given because of the claim of solicitor-client privilege. 

The appellants' counsel then attempted to use this objection to narrow the potential ambit 

of the Crown's "good faith" argument: 

So it is my respectful submission that the Crown certainly cannot argue that 
the police acted in good faith because they acted on legal advice, because we 
don't know what legal advice they got. We don't know what qualifications 
or conditions were attached. We don't know whether they were told, 'This 
is going to be illegal and you're on your own. You're at risk.' We don't 
know if they were told, 'It's illegal but don't wony, we'll never prosecute 
you.' 

So, with respect, I certainly don't want to hear the argument that. 'Oh well, 
the police acted in good faith because they acted on legal advice.' because 
then I would like to know what that advice was so I can see whether that's 
true or not. So in my submission, if they are going to rely on solicitor/client 
privilege, then that issue has to drop completely out of the case. 

THE COURT: Well I am sure the Crown will have something to say about 
that. 

MR. GOLD: Well my suspicion is that they probably won't because they 
might be aware that that might open the door to further proceedings to an 
argument for disclosure of it, but I guess I will have to wait and see Your 
Honour. [Emphasis added.] 

Judgments 

Ontario Court (General Division), [I9951 O.J. NO. 431 (QL) 

Ruling on Ap~lication for Stav of Proceedings 

7 Caswell J. divided her analysis of the stay application into two parts. In the 

first part, she dealt with the issue of entrapment as a sub-issue of the abuse of process 



doctrine. In the second part, she dealt with prosecutorial conduct more generally as 

giving rise to potential abuses of process. 

8 In discussing entrapment, Caswell J. considered the judgment of this Court in 

R. v. Mack, [I9881 2 S.C.R. 903, in which Lamer J .  (as he then was) pointed out that a 

stay of proceedings is not to be considered as a method of disciplining the police or the 

prosecution, but rather, that the Court is concerned with the larger issue of maintenance 

of public confidence in the judicial process. The trial judge noted that entrapment may 

be established where (a) the authorities provide an opportunity to persons to commit an 

offence without reasonable suspicion or acting malafides, or (b) having a reasonable 

suspicion or acting in the course of a bonaJide inquiry, they go beyond providing a mere 

opportunity and actually induce the commission of an offence. Caswell J. held that the 

police had acted with reasonable suspicion with respect to both appellants. She noted 

that the appellant Shirose had been involved in a search for a large-scale supplier of 

hashish long before the RCMP began its operation. She considered that the appellant 

Campbell volunteered himself "out of the woodwork" and joined the conspiracy 

completely on his own initiative. As to the allegation that the RCMP had induced the 

commission of the offences, Caswell J. concluded, based on the criteria set out in Mack, 

that the police conduct had not induced the offence or otherwise gone beyond "the limits 

that society deems proper". Accordingly, there was no entrapment on the facts of this 

case. 

9 In considering the broader aspects of the doctrine of abuse of process, 

Caswell J. concluded that it was not necessruy for her to decide whether or not the 

reverse sting operation was illegal. Instead, she posed the question whether this is one of 



the "clearest cases" in which the proceedings are so overwhelmingly unfair that to 

proceed would be contrary to the interests of justice. After reviewing various cases 

involving police conduct that did not result in stays of proceedings, and measuring the 

conduct of the police and Crown counsel in this case against the criteria set out in Mack, 

supra, R. v. Conway, [I9891 1 S.C.R. 1659, R. v. Showman, [I9881 2 S.C.R. 893, and 

Power, supra, Caswell J. concluded that it was in the interest of justice to proceed to 

enter the conviction and impose sentence. In her view, society would not be offended by 

the acts of the prosecution. Society would be offended by the imposition of a stay. 

Court ofAppealfor Ontario (1997), 32 O.R. (3d) 181 

10 Carthy J.A. disagreed with the conclusion of the trial judge that it was not 

necessary to determine the legality of the police conduct. Also basing himself on the 

judgment of Lamer J. in Mack, supra, Carthy J.A. considered that police illegaliv was an 

important factor to be weighed in evaluating an accused's claim of abuse ofprocess and, 

indeed, he considered that illegality may in certain instances be determinative. 

11 After setting out the relevant portions of the Narcotic Control Act, Carthy 

J.A. noted that the Narcotic Control Regulations, C.R.C., c. 1041, s. 3(1), saves the 

police harmless where possession of a narcotic results from sting operations. There is no 

corresponding regulation giving the police immunity when they are offering to sell a 

narcotic. Carthy J.A. concluded that the RCMP's offer to sell a narcotic to the appellants 

constituted trafficking, and that it was irrelevant that the RCMP had no intention of 

completing the sale. Therefore, on the face of the statute, the conduct of the RCMP in 

this case was, in Carthy J.A.'s view, illegal. 



12 Carthy J.A. then considered the Crown's arguments about extending public 

interest immunity to the RCMP and concluded that the Crown does not exercise 

sufficient de jure control over the activities of RCMP members to justify such immunity 

from prosecution for breach of the criminal law as it relates to narcotics. As to the 

related concept of immunity derived from Crown agency, Carthy J.A. considered that, 

while members of the RCMP are entitled to seek out criminality through a variety of 

different methods, this mandate does not extend to methods that would be illegal if done 

by any other person. Carthy J.A. examined R. v. Eldorado Nuclear Ltd., [I9831 2 S.C.R. 

55 1. When Crown agents act within the scope of the public purposes they are statutorily 

empowered to pursue, they may be entitled to claim Crown immunity, he held, but in this 

case the RCMP officers had stepped outside the scope of any agency relationship that 

may have existed. 

13 Carthy J.A. agreed with the trial judge that there was no entrapment. He 

went on, however, to consider whether the RCMP conduct amounted to an abuse of 

process for reasons other than entrapment. He noted that the illegal conduct of the 

RCMP did not involve a trifling amount of drugs. Further, he noted that the illegal 

conduct was authorized at all levels of the RCMP. He was prepared to infer that the 

reverse sting was considered lawful by the Department of Justice, and he treated this as 

an aggravating factor because "the full might of the Crown resources were set upon the 

task of illegal conduct" (p. 197). Carthy J.A. noted an alternate possibility that the police 

were acting on their own as "mavericks" contrary to legal advice. While he doubted that 

this was in fact the case, Carthy J.A. at p. 197 considered this would be 



. . . an aggravating factor against the Crown of about equal weight to the first 
assumption [i.e., of equal weight to the assumption that the RCMP 
follow the legal advice]. 

14 A third possibility, he considered, was that the RCMP had been advised that 

the reverse sting would be legal provided no drugs were passed to the appellants as part 

of a "sale". If so, the RCMP had complied with the advice rendered, even though failure 

to complete the transaction did not change its illegality. Carthy J.A. recognized that all 

three scenarios were necessarily speculative on his part. He said, at p. 200, that had he 

been the trial judge he "would have directed production of the documents and evidence 

of the Crown law officer". However, while "[ilt obviously would have been better if the 

[Department of Justice] information had been conveyed [to the appellants] at trial" (p. 

200), no miscarriage of justice occurred because even assuming "the worst" against the 

Crown no stay could be justified in the circumstances of this case. It was not one of the 

clearest cases, nor did it involve conduct that would cause the public conscience to be 

shocked if the convictions were permitted to stand. He concluded, at pp. 198-99, that 

"[hlaving condemned the actions of the R.C.M.P. and having held up [his] hand against 

repetition, it would, in [his] view, be sanctimonious to say that the rule of law ha[d] been 

eroded by these convictions and sentences". The Court of Appeal dismissed the other 

grounds of appeal, save for the technical variation in the order for forfeiture previously 

mentioned. 

Analysis 

Reverse Sting Operations 



15 There is a general recognition that "[ilf the struggle against crime is to be 

won, the ingenuity of criminals must be matched by that of the police" (Mack, supra,per 

Lamer J.,  at p. 916). In a "sting" operation, the police pose as willing purchasers of 

narcotics to obtain evidence against traffickers. The Narcotic Control Regulations 

accept the legitimacy of this technique by deeming police possession in these 

circumstances to be authorized under that Act. The problem is that traffickers caught by 

ordinary "sting" purchases are generally minor sheet level personnel whose conviction 

has little deterrence effect on the day-to-day operations of the drug organization as a 

whole. As pointed out by Cpl. Reynolds in this case, the "executives" up the chain of 

command of large-scale drug organizations are able to insulate themselves from sting 

operations. The street level pushers apprehended by the police are easily sacrificed and 

easily replaced. For the purpose of more effective law enforcement, the police therefore 

devised what counsel referred to as "reverse sting" operations whereby the police became 

vendors rather than purchasers, i.e., the roles of vendor and purchaser were reversed 

within the sting operation. Because of the amount and value of drugs involved, reverse 

sting operations brought the police "vendors" into direct contact with the executive 

purchasers in the large drug organizations. It has proved to be an effective technique. It 

also, however, brought the police into conflict with the very law that they were 

attempting to enforce. Neither the Narcotic Control Act nor its regulations authorize the 

police to 4 drugs. The appellants, as stated, purport to be shocked at the illegality of 

police conduct, and ask the Court to hold that the conduct so violates the community's 

fundamental sense of decency and values that it should result in a stay of proceedings 

against them. 

Guilt or Innocence ofthe Appellants 



16 This appeal was directed almost entirely at the conduct of the abuse of 

process application following the finding of the trial judge that the appellants were guilty 

as charged. The only surviving issue on the issue of guilt or innocence is the contention 

ofthe appellant Campbell that the conspiracy alleged by the Crown, and encompassed in 

the indictment, was a larger agreement, different intime and place, than his demonstrated 

involvement. The counts in the indictment span the period November 1,1990 to January 

15, 1992, whereas it appears Campbell first became involved on ~ o v e k b e r  21, 1991. 

The counts in the indictment refer to activity in Windsor, London, Mississauga, Toronto, 

and elsewhere in Ontario, whereas Campbell's demonstrated involvement took place 

only in Mississauga. Campbell further contends that the evidence shows that he and 

Shirose were not related co-conspirators, because they were members of separate and 

distinct groups, acting without a common purpose or enterprise. I think the Crown is 

correct that the decision of this Court in R. v. Douglas, [I9911 1 S.C.R. 301, is fatal to 

this objection. After noting at pp. 315-16 that "[wlhile the offence of conspiracy is 

inherently difficult to frame, the indictment must be set forth with such reasonable 

precision as to inform the accused of the fundamental nature of the conspiracy charged". 

Cory J. nevertheless concluded, at p. 322, that: 

. . . it is not incumbent upon the Crown to prove the involvement of 
every member alleged to be part of the conspiracy. . . . If the conspiracy 
proven includes fewer members than the number of accused or extends 
over only part of the period alleged, then the conspiracy proven can still 
be said to be the same conspiracy as that charged in the indictment. In 
order to find that a specific conspiiacy lies within the scope of the 
indictment, it is sufficient if the evidence adduced demonstrates that the 
conspiracy proven included some of the accused, establishes that it 
occurred at some time within the time frame alleged in the indictment, 
and had as its object the type of crime alleged. 



The appellant was clearly able to ascertain the conspiracy alleged against him from a 

plain reading of the indictment and, in accordance with this Court's decision in Douglas, 

this ground of appeal must be dismissed. 

17 For reasons to be discussed, it is important to note that, at this stage of the 

proceedings, the door is finally and firmly closed against both appellants on the question 

of guilt or innocence. The remaining issue is whether, notwithstanding the guilt of the 

appellants, the proceedings against them should be stayed because of abuse of process. 

The Rule of Law 

18 It is one of the proud accomplishments of the common law that everybody is 

subject to the ordinary law of the land regardless of public prominence or governmental 

status. As we explained in Reference re Secession of Quebec, [I9981 2 S.C.R. 217, at p. 

240, the rule of law is one of the "fundamental and organizing principles of the 

Constitution", and at p. 258, it was further emphasized that a crucial element of the rule 

of law is that "[tlhere is ... one law for all". Thus a provincial premier was held to have 

no immunity against a claim in damages when he caused injury to a private citizen 

through wrongful interference with the exercise of statutory powers by a provincial liquor 

commission: Roncarelli v. Duplessis, [I9591 S.C.R. 121. Professor F. R. Scott, who was 

counsel for the successful plaintiff, Roncarelli, in that case, subsequently observed in 

Civil Liberties & Canadian Federalism (1959), at p. 48: 

. . . it is always a triumph for the law to show that it is applied equally to all 
without fear or favour. This is what we mean when we say that all are equal 
before the law. 



The principle was famously enunciated by Professor A. V. Dicey in Introduction to the 

Study of the Law of the Constitution (8th ed. 1927) as the second aspect of the "rule of 

law". This principle was noted with approval in Attorney General of Canada v. Lavell, 

[I9741 S.C.R. 1349, at p. 1366: 

It means again equality before the law or the equal subjection of all classes 
to the ordinary law of the land administered by the ordinary courts; the 'rule 
of law' in thissense excludes the idea of any exemption ofbfficials or others 
from the duty of obedience to the law which governs other citizens or from 
the jurisdiction of the ordinary courts. 

19 The argument of the appellants is that not only are the police subject to 

prosecution for their participation in the very transaction that gave rise to the charges on 

which the appellants have been found guilty, but (more importantly from their 

perspective) police illegality should deprive the state of the benefit of a conviction 

against them. It is relevant that in s. 37 of the Royal Canadian Mounted Police Act, 

R.S.C., 1985, c. R-10, Parliament has specifically imposed on RCMP officers the duty to 

stay within the law, as follows: 

37. It is incumbent on every member 

(a) to respect the rights of all persons; 

(b) to maintain the integritv of the law, law enforcement and the 
administration of justice; 

(c)  to perform the member's duties promptly, impartially and diligently, 
in accordance with the law and without abusing the member's authority; 

(e) to ensure that any improper or unlawful conduct of any member is 
not concealed or permitted to continue .... [Emphasis added.] 



It is recognized, of course, that police officers gain nothing personally from conduct 

committed in good faith efforts to suppress crime that incidentally violates the law the 

police are attempting to enforce. Nevertheless, the seeming paradox of breaking a law in 

order to better enforce it has important ramifications for the rule of law. 

Test for Abuse ofProcess 

20 In R. v. Jewitt, [I9851 2 S.C.R. 128, the Court set down what has since 

become the standard formulation of the test for abuse of process,per Dickson C.J., at pp. 

I would adopt the conclusion of the Ontario Court of Appeal in R. v. 
Young [(1984), 40 C.R. (3d) 2891, and affirm that "there is a residual 
discretion in a trial court judge to stay proceedings where compelling an 
accused to stand trial would violate those fu~ldarnental principles ofjustice 
which underlie the community's sense of fair play and decency and to 
prevent the abuse of a court's process through oppressive or vexatious 
proceedings". I would also adopt the caveat added by the Court in Young 
that this is a power which can be exercised only in the "clearest of cases". 

This general test for abuse of process has been repeatedly affirmed: see R. v. Keyowski, 

[I9881 1 S.C.R. 657, at pp. 658-59; Mack, supra, at p. 941; Conway, supra, atp. 1667; R. 

v. Scott, [I9901 3 S.C.R. 979, at pp. 992-93; Power, supra, at pp. 612-15; R. v. T. p), 

[I9921 1 S.C.R. 749, at pp. 762-63; R. v. Pornin, [I99312 S.C.R. 880, at p. 915; andmost 

recently in R. v. O'Connor, [I9951 4 S.C.R. 41 1, at p. 455 

2 1 Entrapment is simply an application of the abuse of process doctrine. 

Lamer J., in Mack, supra, set out the applicable test as follows, at pp. 964-65: 

there is entrapment when, 



(a) the authorities provide a person with an opportunity to commit an 
offence without acting on a reasonable suspicion that this person is 
already engaged in criminal activity or pursuant to a bonaJide inquiry; 

(b) although having such a reasonable suspicion or acting in the course 
of a bonafide inquiry, they go beyond providing an opportunity and 
induce the commission of an offence. 

The ,trial judge concluded that she was "satisfied that the police acted on reasonable 

suspicion. That being so, the police were fully entitled to provide both accused with 

opportunities to commit the offences". There was ample evidence to support her finding. 

She also found that the police had not crossed the boundary line from providing 

opportunity to commit the offence into the forbidden territoly of inducing commission of 

the offence. The appellants needed no inducement. Once the opportunity presented 

itself, they, not the police, were the driving force behind the making of the deal. 

22 In the absence of any plausible case for entrapment, the appellants can only 

succeed on the more general ground of a serious violation of "[the community's sense ofJ 

fair play and decency ... disproportionate to the societal interest in the effective 

prosecution of criminal cases" (Conway, supra, at p. 1667). In this regard, the 

centrepiece of the appellants' argument, as stated, is the allegation of police illegality, 

and the refusal of the courts below to order disclosure of what the appellants consider to 

be relevant communications between Cpl. Reynolds and Mr. Leising of the Department 

of Justice relied on by the police to establish their "good faith". 

The Issue ofPolice Illegality 



23 The allegation that the police have put themselves above the law is very 

serious, with constitutional ramifications beyond the boundaries of the criminal law. 

This was not a trivial breach. In the end, the transaction was for 50 kilograms, but at the 

outset the police were trying to organize the sale of over a ton of cannabis resin. The 

failure of the police to inalte a deal oil that scale was not for want of trying. 

24 The effect of police illegality on an application for a stay of proceedings 

depends very much on the facts of a particular case. This case-by-case approach is 

dictated by the requirement to balance factors which are specific to each fact situation. 

The problem confronting the police was well described by the Alberta Court of Appeal in 

R. v. Bond (1993), 135 A.R. 329 (leave to appeal refused, [I9931 3 S.C.R. v), at p. 333: 

Illegal conduct by the police during an investigation, while wholly 
relevant to the issue of abuse of the court's processes, is not per se fatal to 
prosecutions which may follow: Mack; supra at 558. Frequently it will be, 
but situational police illegality happens. Police involve themselves in high 
speed chases, travelling beyond posted speed limits. Police pose as 
prostitutes and communicate for that purpose in order to gather evidence. 
Police buy, possess, and transport illegal drugs on a daily basis during 
undercover operations, In a perfect world this would not be necessary but, 
patently illegal drug coininerce is neither successfully investigated, nor 
resisted, by uniformed police peering through hotelroom transoms and 
keyholes or waiting patiently at police headquarters to receive the 
confessions of penitent drug-traffickers. 

The Crown contends, as it did in the courts below, that the police did not violate the 

Narcotic Control Act which at the time the reverse sting was initiated provided in s. 4 as 

follows: 

4. (1) No person shall traffic in a narcotic or any substance represented 
or held out by the person to be a narcotic. 

(2) No person shall have in his possession any narcotic for the purpose 
of trafficking. 



(3) Every person who contravenes subsection (1) or (2) is guilty of an 
indictable offence and liable to imprisonment for life. 

"Traffic" is defined in the Narcotic Control Act as follows: 

2. In this Act, 

"traffic" means 

(a)  to manufacture, seJ, give, administer, transport, send, deliver or 
distribute, or 

(b) to offer to do anything referred to in paragraph (a) 

otherwise than under the authority of this Act or the regulations. [Emphasis 
added.] 

25 The conclusion that the RCMP acted in a manner facially prohibited by the 

Act is inescapable. Their motive in doing so does not matter because, while motive may 

be relevant for some purposes, it is intent, not motive, that is an element of a full mens 

rea offence: see Lewis v. The Queen, [I9791 2 S.C.R. 821, at p. 83 1. The actus reus of 

the offence of trafficking is the malcing of an offer, and when accompanied by intent to 

do so, the necessary mens rea is made out: see R. v. Mancuso (1989), 51 C.C.C. (3d) 

380 (Que. C.A.), at p. 390, leave to appeal refused, [I9901 2 S.C.R. viii. There is no 

need to prove both the intent to make the offer to sell and the intent to cany out the offer: 

see R. v. Mamchur, [I9781 4 W.W.R. 481 (Sask. C.A.). See also, e.g., R. v. Sherman 

(1977), 36 C.C.C. (2d) 207 (B.C.C.A.), at p. 208, upholding a conviction where there 

was evidence that the accused had offered to sell heroin to a person he knew was an 

undercover police officer, with a view to "rip off' the officer and not complete the sale. 

Sherman was later followed on this point in Mancuso, supra, at pp. 389-90, where the 



accused argued unsuccessfully that he did not intend actually to sell narcotics to a police 

informer, but really wished to steal his money. 

Public Interest Immunity 

26 The Crown submits that even if the conduct of the RCMP was facially 

prohibited by the terms of the Navcolic Control Act, no offence was committed because 

members of the RCMP are either part of the Crown or are agents of the Crown and as 

such partake of the Crown's public interest immunity. Such an argument is difficult to 

square with s. 3(1) of the Narcotic Control Regulatiorzs which authorizes the police to 

possess narcotics that come to them from "sting" operations: 

3. (1) A person is authorized to have a narcotic in his possession where 
that person has obtained the narcotic pursuant to these Regulations and 

(g) is employed as an inspector, a member of the Royal Canadian 
Mounted Police, a police constable, [or] peace officer ... and such 
possession is for the purposes of and in connection with such 
employment. . . . 

Even though the authority is contained in a regulation rather than the Act itself, it is clear 

that the Regulation would be entirely unnecessary and superfluous if the Act did not 

apply to the police in the first place. 

The Status of  the Police 

27 The Crown's attempt to identify the RCMP with the Crown for immunity 

purposes misconceives the relationship between the police and the executive government 



when the police are engaged in law enforcement. A police officer investigating a crime 

is not acting as a government functionary or as an agent of anybody. He or she occupies 

a public office initially defined by the common law and subsequently set out in various 

statutes. In the case of the RCMP, one of the relevant statutes is now the Royal 

Canadian Mounted Police Act, R.S.C., 1985, c. R-10. 

28 Under the authority of that Act, it is true, RCMP officers perform amyriad of 

functions apart from the investigation of crimes. These include, by way of examples, 

purely ceremonial duties, the protection of Canadian dignitaries and foreign diplomats 

and activities associated with crime prevention. Some of these functions bring the 

RCMP into a closer relationship to the Crown than others. The Department of  the 

SoLicitr GeneralAct, R.S.C., 1985, c. S-13, provides that the Solicitor General's powers, 

duties and functions extend to matters relating to the RCMP over which Parliament has 

jurisdiction, and that have not been assigned to another department. Section 5 of the 

Royal Canadan Mounted Poke Act provides for the governance of the RCMP as 

follows: 

' (1) The Governor in Council may appoint an officer, to be known as 
the Commissioner of the Royal Canadian Mounted Police, who, under the 
direction of the [Solicitor General], has the control and management of the 
Force and all matters connected therewith. 

29 It is therefore possible that in one or other of its roles the RCMP could be 

acting in an agency relationship with the Crown. In this appeal, however, we are 

concerned only with the status of an RCMP officer in the course of a criminal 

investigation, and in that regard the police are independent of the control of the executive 

government. The importance of this principle, which itself underpins the rule of law, was 



recognized by this Court in relation to municipal forces as long ago as McCleave v. City 

of Moncton (1902), 32 S.C.R. 106. That was a civil case, having to do with potential 

municipal liability for police negligence, but in the course of his judgment Strong C.J. 

cited with approval the following proposition, at pp. 108-9: 

Police officers can in no respect be regarded as agents or officers of the 
city. Their duties are of a public nature. Their appointment is devolved on 
cities and towns by the legislature as a convenient mode of exercising a 
function of government, but this does not render them liable for their 
unlawful or negligent acts. The detection and arrest of offenders, the 
preservation of the public peace, the enforcement of the laws, and other 
similar powers and duties with which police officers and constables are 
entrusted are derived from the law, and not from the city or town under 
which they hold their appointment. 

30 At about the same time, the High Court of Australia rejected the notion that a 

police constable was an agent of the Crown so as to enjoy immunity against acivil action 

for wrongful arrest. Griffith C.J. had this to say in Enever v. The King (1906), 3 C.L.R. 

Now, the powers of a constable, qua* peace officer, whether conferred by 
common or statute law, are exercised by him by virtue of his office, and 
cannot be exercised on the responsibility of any person but himself. If he 
arrests on suspicion of felony, the suspicion must be his suspicion, and must 
be reasonable to him. If he arrests in a case in which the arrest may be made 
on view, the view must be his view, not that of someone else. ... A constable, 
therefore, when acting as a peace officer, is not exercising a delegated 
authority, but an original authority, and the general law of agency has no 
application. 

3 1 Over 70 years later, Laskin C.J. in Nicholson v. Haldimand-NorfolkRegional 

Board of Commissioners of Police, [I9791 1 S.C.R. 311, at p. 322, speaking with 

reference to the status of a probationary police constable, affirmed that "we are dealing 

with the holder of a public office, engaged in duties connected with the maintenance of 



public order and preservation of the peace, important values in any society".(emphasis 

added). See also Ridge v. Baldwin, [1964] A.C. 40 (H.L.), at p. 65. 

32 Similar sentiments were expressed by the Judicial Committee of the Privy 

Council in Attorney-Generalfor New South Wales v. Perpetual Trustee Co., [I9551 A.C. 

457 (P.C.), another civil case dealing with the vicarious liability of the Crown, in which 

Viscount Simonds stated, at pp. 489-90: 

[A constable's] authority is original, not delegated, and is exercised at his 
own discretion bv virtue of his office: he is a ministerial officer exercising 
statutory rights independently of contract. The essential difference & 
recognized in the fact that his relationship to the Government is not in 
ordinary parlance described as that of servant and master. 

33 While for certain purposes the Commissioner of the RCMP reports to the 

Solicitor General, the Commissioner is not to be considered a servant or agent of the 

government while engaged in a criminal investigation. The Commissioner is not subject 

to political direction. Like every other police officer similarly engaged, he is answerable 

to the law and, no doubt, to his conscience. As Lord Denning put it in relation to the 

Commissioner of Police in R. v. Metropolitan Police Comr., Exparte Blackburn, [I9681 

1 A11 E.R. 763 (C.A.), at p. 769: 

I have no hesitation, however, in holding that, like evew constable in the 
land, he rthe Commissioner of Police1 should be, and is. independent of the 
executive. He is not subject to the orders of the Secretary of State, save that 
under the Police Act 1964 the Secretary of State can call on him to give a 
report, or to retire in the interests of efficiency. I hold it to be the duty of the 
Commissioner of Police, as it is of every chief constable, to enforce the law 
of the land. He must take steps so to post his men that crimes may be 
detected; and that honest citizens may go about their affairs in peace. He 
must decide whether or not suspected persons are to be prosecuted; and, if 
need be, bring the prosecution or see that it is brought; but in all these thinas 
he is not the servant of anyone. save of the law itself. No Minister of the 
Crown can tell him that he must, or must not, keep observation on this place 



or that; or that he must, or must not, prosecute this man or that one. Nor can 
any police authority tell him so. The responsibility for law enforcement lies 
on him. He is answerable to the law and to the law alone. [Emphasis 
added.] 

34 To the same effect, see the more recent Canadian cases of R. v. Creswell, 

[I9981 B.C.J. No. 1090 (QL) (S.C.), which involves facts closer to those in the present 

appeal; Doe v. Metropolitan Toronto (Municipalityl Commissioners ofPolice (1989), 58 

D.L.R. (4th) 396 (Ont. H.C.), affirmed (1990), 74 O.R. (2d) 225 (Div. Ct.); and Perrierv. 

Sorgat (1979), 25 O.R. (2d) 645 (Co. Ct.). A contrary conclusion was reached by Bielby 

J. of the Alberta Court of Queen's Bench in Rutherford v. Swanson, [I9931 6 W.W.R. 

126, but her decision, I think, suffers from the frailty of failing to differentiate the 

different functions the RCMP perform, and the potentially different relationship of the 

RCMP to the Crown in the exercise of those different functions. 

35 While these cases generally examine the relationship between the police and 

various governments in terms of civil liability, the statements made are of much broader 

import. It would make no sense in either law or policy to hold the police to be agents of 

the Crown for the purposes of allowing the Crown to shelter the police under its 

immunity in criminal matters, but to hold the police to be Crown agents in civil 

matters to enable the government to resile from liability for police misconduct. The 

Crown cannot have it both ways. 

36 Parenthetically, it should be noted that Parliament has provided in the Crown 

Liability and Proreedings Act, R.S.C., 1985, c. C-50, s. 36, that: 

36. For the purposes of determining liability in any proceedings by or 
against the Crown, a person who was at any time a member of the Canadian 



Forces or of the Royal Canadian Mounted Police shall be deemed to have 
been at that time a servant of the Crown. [Emphasis added.] 

A "deeming" section would not be necessary if it were the case that, at law, an RCMP 

officer was in any event a Crown servant for all purposes. 

The Limitations on Crown Agency Expressed in R. v. Eldorado Nuclear Ltd. 

37 Even if the police could be considered agents of the Crown for some 

purposes, and even if the Crown itself were not bound by the Narcotic Control Act, I 

agree with the Ontario Court of Appeal that in this case the police stepped outside the 

lawful ambit of their agency, and whatever immunity was associated with that agency 

was lost. This principle was elaborated upon by this Court in two cases decided in 1983, 

namely Eldorado Nuclear, supra, and Canadian Broadcasting Corp. v. The Queen, 

[I9831 1 S.C.R. 339. In the latter case, the CBC, which by its enabling statute is 

expressly constituted a Crown corporation, was nevertheless held subject to prosecution 

for broadcasting an obscene film. This Court held that the CBC's conduct put it outside 

the scope of its agency,per Estey J., at p. 351: 

... even if Crown immunity may be attributed to the appellant [CBC] in some 
circumstances, and the actions of the appellant in such circumstances 
attributed to the Crown, it does not necessarily follow that the immunities 
attendant upon the status of Crown agency will flow through to the benefit 
and protection of the appellant in all circumstances. 

3 8 In Eldorado Nuclear, on the other hand, the Court concluded that two Crown 

corporations, namely Eldorado Nuclear Limited and Uranium Canada Limited, who were 

accused of being parties to an unlawful uranium cartel, could not be prosecuted under the 

Combines Investigation Act. They were acting pursuant to their corporate objects set out 



by Parliament in their respective constitutive statutes, and, in respect of acts done in 

fintherance of their statutory objects, the Combines Investigation Act had no application 

to them. 

39 While it may be convenient and expeditious for the police to enforce the 

Narcotic Control Act by breaking it themselves under "controlled circumstances", such a 

strategy in the present case was not necessary to accomplish the RCMP's statutoly 

mandate (Eldorado Nuclear, supva, at p. 568). Parliament made it clear in s. 37 of the 

Royal Canadian Mounted Police Act, that the RCMP must act "in accordance with the 

law". Parliament has made it clear that illegality by the RCMP is neither part of any 

valid public purpose nor necessarily "incidental" to its achievement. If some form of 

public interest immunity is to be extended to the police to assist in the "war on drugs", it 

should be left to Parliament to delineate the nature and scope of the immunity and the 

circumstances in which it is available, as indeed was done in 1996, after the events in 

question here, in s. 8 of the Controlled Drugs and Substances Act, S.C. 1996, c. 19. 

40 The respondent raises one further argument concerning the legality of the 

RCMP's conduct in engaging in the reverse sting operation. This argument consists of 

the bald assertion that the police have available to them a so-called "necessity" 

justification or defence as that term was used in R. v. Salvador (1981), 59 C.C.C. (2d) 

521 (N.S.C.A.),per Macdonald J.A., at p. 542: 

Generally speaking, the defence of necessity covers all cases where non- 
compliance with law is excused by an emergency or justified by the pursuit 
of some greater good. 

It is not alleged that the RCMP conduct is such that it could be said to fall within one of 

the established "justification" defences (e.g., self-defence or defence of third parties) and 



the Crown offers no authority for the proposition that there exists (or should exist) in 

Canada a so-called "law enforcement" justification defence generally. The United States 

experience is mixed: see G. Greaney, "Crossing the Constitutional Line: Due Process and 

the Law Enforcement Justification" (1992), 67 Notre Dame L. Rev. 745. In any event, 

the author points out that the law justification defence "only applies if the 'conduct is 

within the reasonable exercise of the policeman's duty ..."' (p. 784) and " ... courts also 

look to an officer's adherence to state and federal laws when examining the 

reasonableness of the officer's conduct'' (p. 787). The law enforcement justification is 

frequently raised in the United States in the context of federal law enforcement activity 

that complies with federal laws but breaches state laws. In such cases, the United States 

Supreme Court held in In re Neagle, 135 U.S. 1 (1890), per Miller J., at p. 68 and 

following, that the officer claiming the law enforcementjustification must be performing 

an act that he or she is authorized by federal law to perform as part of police duties and 

that actions in violation of state law must be carefully circumscribed so as to do no more 

than is necessary and proper. See Baucom v. Martin, 677 F.2d 1346 (1 lth Cir. 1982),per 

Wood J., at p. 1350. It would therefore appear that in the United States a police officer 

would not be entitled to the law enforcement justification where, as here, the constitutive 

statute of the police force imposes on its members the duty to act "in accordance withthe 

law" (Royal Canadian Mounted Police Act, s. 37). 

4 1 In this country, it is accepted that it is for Parliament to determine when in 

the context of law enforcement the end justifies means that would otherwise be unlawful. 

As Dickson J. (as he then was) put it in Perka v. The Queen, [I9841 2 S.C.R. 232, at p. 

248: 

The Criminal Code has specified a number of identifiable situations in 
which an actor is justified in committing what would otherwise be a criminal 



offence. To go beyond that and hold that ostensibly illegal acts can be 
validated on the basis of their expediency, would import an undue 
subjectivity into the criminal law. It would invite the courts to second-guess 
the legislature and to assess the relative merits of social policies underlying 
criminal prohibitions. Neither is a role which fits well with the judicial 
function. 

While it is true that Dickson J. was not addressing the issue of police illegality in that 

case, a general "law enforcement justification" would run counter to the fundamental 

constitutional principles outlined earlier. It should be emphasized that the police in this 

case were not acting in an emergency or other exigent circumstances. This was a 

premeditated, carefully planned attempt to sell a ton of hashish. If the Crown wishes to 

argue for specific relief against criminal or civil liability of the police in emergency or 

other exigent circumstances in a future case on facts where the argument fairly arises, the 

issue will be more fully addressed at that time. Such arguments have no application here. 

Evidence of Police "Good Faith" 

42 The conclusion that the police conduct in undertaking a reverse sting is, onthe 

facts of this case, illegal does not of itself amount to an abuse of process or, to take it a step 

further, entitle the appellants to a stay. The legality of police action is but a factor, albeit an 

important factor, to be considered in the determination of whether an abuse of process has 

taken place: see R. v. Love (1 997), 116 C.C.C. (3d) 255 (Que. C.A.), at p. 271; R. v. 

Matthiessen (1995), 172 A.R. 196 (Q.B.), at pp. 209-10; and Bond, supra, at p. 333. 

Where the courts have found that the illegality or other misconduct amounts to an abuse of 

process, it has by no means followed that a stay of proceedi~lgs was considered the 

appropriate remedy. InR. v. Xenos (1991), 70 C.C.C. (3d) 362 (Que. C.A.), for example, a 



stay was refused despite the finding that the police had participated in conduct that was 

said to be totally unacceptable,per Brossard J.A., at p. 371. 
~~~ 

43 I should make it clear that even if it should turn out here that the police acted 

contrary to the legal advice provided by the Department of Justice (and we have no reason 

at this stage to believe this to be the case), there would still be no right to an automatic stay. 

Apart from everything else, the trial judge would still have to consider any other 

information or explanatory circumstances that emerge during the inquiry into whether the 

police or prosecutorial conduct "shocks the conscience of the community". In Mack, 

supra, Lamer J. considered that the need to grant some leeway to law enforcement officials 

to combat consensual criminal offences such as drug trafficking must be weighed against 

the courts' concern about law enforcement techniques that involve conduct that the 

citizenry would not tolerate. The underlying rationale of the doctrine of abuse of process is 

to protect the integrity of the courts' process and the administration of justice from 

disrepute: see Mack, at pp. 938 and 940. Lamer J. stated, at p. 939, that "the doctrine of 

abuse of process draws on the notion that the state is limited in the way it may deal with its 

citizens". 

Relevance of Legislative Change 

44 It was considered in the court below, and by the Quebec Court of Appeal in 

Lore, supra, at p. 271, that the immunity provisions of the new Confrolled Drugs and 

Substances Act should be seen as confirmation that the use of reverse stings would not 

shock the conscience of the community in such a way as to constitute an abuse of process. 

The fact that Parliament has now enacted specific legislation permitting (in defined 



circumstances) the police to engage lawfully in the type of conduct at issue in this appeal 

confirms that the police conduct was considered lawful by Parliament prior to the 

amendments' being made. The Interpretation Act, R.S.C., 1985, c. 1-21, s. 10, provides 

that "[tlhe law [is] always speaking", and Parliament's view at the relevant time was 

embodied in its then existing enactments. At the material time, Parliament had enacted that 

conduct otherwise illegal could be done lawfully "under the authority of this Act or the 

regulations", and under the regulations the police were authorized to possess but not to sell 

controlled drugs. Judicial notice can certainly be taken of continuing public concern about 

the drug trade, and in a general way of the difficulties of successfUlly einploying traditional 

police techniques against large-scale crime organizations. There is little need in this case 

to resort for evidence of public concern to legislative amendments that were not made until 

two years after the trial. Nevertheless, given that the test in Mackcalls for a broad inquiry 

into the balance of public interests, I would not want to exclude the possibility that after- 

the-fact legislation may throw some light on community acceptance of a reverse sting 

operation. It was but a short step from the existing regulatory authority to possess drugs as 

a result of a sting to the desired regulatory authority to sell drugs in the context of a reverse 

sting. One of the purposes of the balancing exercise discussed by L'Heureux-Dub6 J. in 

O'Connor, supra, at paras. 129-30, is to put misconduct by the a~lthorities, worrisome as it 

may be, in a larger societal perspective. 

45 The point here, however, is slightly different. Superadded to the issue of 

illegal conduct is the possibility of apolice operation planned and executed contrary to the 

advice (if this turns out to be true) of the Department of Justice. The suggestion is that the 

RCMP, after securing the relevant legal advice, nevertheless put itself above the law in its 

pursuit ofthe appellants. The community view of the police misconduct would, I think, be 



influenced by knowing whether or not the police were told in advance by their legal 

advisers that the reverse sting was illegal. Standing by itself, therefore, the subsequent 

1996 enactment addresses only part of the issue. 

The Assertion of Police Good Faith Was Based in Part on Advice Receivedfrom the 
Department of Justice 

46 Counsel for the Crown has invited the Court to evaluate the police conduct 

throughout the reverse sting and submits their actions do not constitute an abuse of process. 

One of the issues is good faith, as discussed in A. Choo, Abuse ofProcess and Judicial 

Stays ofcriminal Proceedings (1993), at pp. 107-1 18. As evidence of the fact that the 

reverse sting was undertaken "with the purest of motives", the Crown has pointed out that 

the reverse sting proposal went through between 9 and 14 stages of approval before finally 

being authorized. The reverse sting operation was carefully planned, narrowly targeted, 

and ensured that no hashish actually changed hands, and thus never entered the criminal 

black market. Most importantly for present purposes is the fact that the Crown emphasized 

the good faith reliarice of the police on legal advice. In the facturn prepared for the Ontario 

Court of Appeal, for example, the argument was put as follows: 

26. The conduct of the R.C.M.P. in the present case falls far short of 
conduct that has hitherto received the courts' seal of approval. In the case at 
bar, as in the aforementioned case law,,there has been no abuse of process or 
any conduct by the police that could "shock the conscience of the community". 
In particular. regard must be had to the following considerations: 

... 
(f) The R.C.M.P. based, at least in part, the legality of there [sic] 
investigatory techniques on valid case law (R. v. Lore, unreported, 
Quebec Superior Court, 26 February, 1991, Pinard, J.S.C.) and 
consulted with the Department of Justice with regard to any problems 
of illegalitv. [Emphasis added.] 



The RCMP's reliance on legal advice was thus invoked as part of its "good faith" 

argument. The privilege belonged to the client, and the RCMP joined with the Crown to 

put forward that position. While not explicitly stated in so many words, the plain 

implication sought to be conveyed to the appellants and to the courts was that the RCMP 

accepted the legal advice they were given by the Department of Justice and acted in 

accordance with it. The credibility of a highly experienced departmental lawyer was 

invoked to assist the RCMP position in the abuse of process proceedings. 

47 The Crown now says that the content of communications between the police 

and the Department of Justice could not affect the issue as to whether the conduct of the 

RCMP gave rise to an abuse of process. The Crown says it does not matter what the 

RCMP were told as to the legality of the reverse sting operation the RCMP planned. 

Assuming the worst, the Crown says, no stay is warranted. On this point they rely on the 

analysis of the Court of Appeal, already quoted at para. 13, that if it were shown that the 

RCMP "moved ahead on their own as mavericlts" (p. 197) despite legal advice to the 

contrary, it would be "of about equal weight" to a situation where the RCMP acted on a 

positive legal opinion that what they proposed to do would be lawful. With respect, I do 

not agree. A police force that chooses to operate outside the law is not the same thing as a 

police force that made an honest mistake on the basis of erroneous advice. We have no 

reason to think the RCMP ignored the advice it was given, but as the RCMP did make an 

issue of the legal advice it received in response to the stay applications, the appellants were 

entitled to have the bottom line of that advice corroborated. 

48 It appears, therefore, that the only satisfactory way to resolve the issue of good 

faith is to order disclosure of the content of the relevant advice. This should be done (for 



the reasons to be discussed) on the basis of waiver by the RCMP of the solicitor-client 

privilege. It would be convenient, however, to address beforehand three additional 

contentions by the appellants. They say that disclosure of the communications between 

Cpl. Reynolds and the Department of Justice ought never to have been withheld in the first 

place because (a) no solicitor-client relationship exists between Department of Justice 

lawyers and police officers and therefore no privilege ever arose in this case, or, if such a 

relationship did exist, the communications at issue in the present case fell within either (b) 

the future crimes or (c) full answer and defence exceptions to the privilege. 

(a) Existence of a Solicitor-Client Relalionship between the RCMP Officers 
and Lawvers in the Department of Justice 

49 The solicitor-client privilege is based on the functional needs of the 

administration of justice. The legal system, complicated as it is, calls for professional 

expertise. Access to justice is compromised where legal advice is unavailable. It is of 

great importance, therefore, that the RCMP be able to obtain professional legal advice in 

connection with criminal investigations without the chilling effect of potential disclosure of 

their confidences in subsequent proceedings. As Lamer C.J. stated in R. v. Gruenke, 

[I9911 3 S.C.R. 263, at p. 289: 

Theprima facie protection for solicitor-client communications is based on the 
fact that the relationship and the communications between solicitor and client 
are essential to the effective operation of the legal system. Such . 
communications are inextricably linked with the very system which desires the 
disclosure of the communication .... 

See also Smith v. Jones, [I9991 1 S.C.R. 455,per Cory J., at para. 46, andper Major J., at 

para. 5. This Court had previously, in Desc6teaux v. Mierzwinski, [I9821 1 S.C.R. 860, at 

p. 872, adopted Wigmore's formulation of the substantive conditions precedent to the 



existence of the right of the lawyer's client to confidentiality (Wigmore on Evidence, vol. 8 

(McNaughton rev. 1961), 5 2292, at p. 554): 

Where legal advice of any kind is sought from a professional legal adviser 
in his capacity as such, the communications relating to that purpose, made in 
confidence by the client, are at his instance permanently protected from 
disclosure by himself or by the legal adviser, except the protection be waived. 
[Emphasis and numerotation deleted.] 

Cpl. Reynolds' consultation with Mr. Leising of the Department of Justice falls squarely 

within this functional definition, and the fact that Mr. Leising works for an "in-house" 

government legal service does not affect the creation or character of the privilege. 

50 It is, of course, not everything done by a government (or other) lawyer that 

attracts solicitor-client privilege. While some of what government lawyers do is 

indistinguishable from the work of private practitioners, they may and frequently do have 

multiple responsibilities including, for example, participation in various operating 

committees of their respective departments. Government lawyers who have spent years 

with a particular client department may be called upon to offer policy advice that has 

nothing to do with their legal training or expertise, but draws on departmental lmow-how. 

Advice given by lawyers on matters outside the solicitor-client relationship is not 

protected. A comparable range of functions is exhibited by salaried corporate counsel 

employed by business organizations. Solicitor-client communications by corporate 

employees with in-house counsel enjoy the privilege, although (as in government) the 

corporate context creates special problems: see, for example, the in-house inquiry into 

"questionable payments" to foreign governments at issue in Upjohn Co. v. United States, 

449 U.S. 383 (1981),per Rehnquist J. (as he then was), at pp. 394-95. In private practice 

some lawyers are valued as much (or more) for raw business sense as for legal acumen. No 



solicitor-client privilege attaches to advice on purely business matters even where it is 

provided by a lawyer. As Lord Hanworth, M.R., stated in Minter v. Priest, [I9291 1 K.B. 

655 (C.A.), at pp. 668-69: 

[I]t is not sufficient for the witness to say, "I went to a solicitor's office." ... 
Questions are admissible to reveal and determine for what purpose and under 
what circumstances the intending client went to the office. 

Whether or not solicitor-client privilege attaches in any of these situations depends on the 

nature of the relationship, the subject matter of the advice and the circumstances in which it 

is sought and rendered. One thing is clear: the fact that Mr. Leising is a salaried employee 

did not prevent the formation of a solicitor-client relationship and the attendant duties, 

responsibilities and privileges. This rule is well established, as set out in Crompton 

(Alfred) Amusement Machines Ltd. v. Comrs. of Customs and Excise (No. 2), [I 9721 2 All 

E.R. 353 (C.A.),per Lord Denning, M.R., at p. 376: 

Many barristers and solicitors are employed as legal advisers, whole time, by a 
single employer. Sometimes the employer is a great commercial concern. At 
other times it is a government department or a local authority. It may even be 
the government itself, like the Treasury Solicitor and his staff. In every case 
these legal advisers do legal work for their employer and for no one else. They 
are paid, not by fees for each piece of work, but by a fixed annual salary. They 
are, no doubt, servants or agents of the employer. For that reason the judge 
thought that they were in a different position from other legal advisers who are 
in private practice. I do not think this is correct. They are regarded by the law 
as in every respect in the same position as those who practise on their own 
account. The only difference is that they act for one client only, and not for 
several clients. They must uphold the same standards of honour and of 
etiquette. They are subject to the same duties to their client and to the court. 
They must respect the same confidences. They and their clients have the same 
privileges .... I have always proceeded on the footing that the communications 
between the legal advisers and their employer (who is their client) are the 
subject of legal professional privilege; and I have never known it questioned. 

51 It is true that the Minister of Justice, who is ex oficio the Attorney General of 

Canada, has a special legislated responsibility to ensure that "the administration of public 



affairs is in accordance with law", and in that respect he or she is not subject to the same 

client direction as private clients: see Department ofJustice Act, R.S.C., 1985, c. 5-2, s. 4. 

We are not, however, concerned in this case with any conflict that may arise between the 

Minister and one of the "client departments". Here, the Attorney General and the RCMP 

are united in asserting the privilege. 

52 In the United States, the courts have recognized that solicitor-client privilege 

attaches to communications between government en~ployees and government lawyers that 

fulfill the Wigmove conditions mentioned in DescGteaux, supra. The point is made, for 

example, by the authors of the Restatement (Restatement (Third) of the Law Governing 

Lawyers, 5 124 (Proposed Final Draft No. I, 1996)), as follows: 

Unless applicable law otherwise provides, the attorney-client privilege extends 
to a communication of a governmental organization ... and of an individual - 
officer ... of a organization. 

It is possible that in the United States the application of the privilege to government 

counsel may be circumscribed differently than in this countly owing to the structure of the 

United States Constitution and government: see, e.g., the discussion of the U.S. Court of 

Appeals, District of Columbia Circuit, in the context of an investigation of alleged criminal 

conduct by government officials in In re Lindsey, 158 F.3d 1263 (D.C. Cir. 1998). In this 

country as well, the solicitor-client privilege may operate differently in some respects 

because of the public interest aspect of government administration, but such differences are 

not relevant to this appeal. 

53 In support of their assertion that no privilege exists in respect of 

communications between the police and Crown counsel in the course of a criminal 



in~esti~ationrthe appellants rely upon Re Girouard and the Queen (1982), 68 C.C.C. (2d) 

261 (S.C.B.C.), and R. v. Ladouceur, [I9921 B.C.J. No. 2854 (QL) (S.C.). Girouard 

concerned the admissibility of the details of a conversation between Crown counsel and a 

police officer who was to be a Crown witness in the hallway outside the courtroom on the 

day of a preliminary inquiry. The conversation was overheard by defence counsel. The 

B.C. Supreme Court held, inter alia, that because the conversation had been overheard, any 

privilege that might have existed had been waived. 

54 Girouard advocates the proposition that communications as to the question of 

identification between a police officer who is to be a Crown witness and Crown counsel are 

not protected by solicitor-client privilege. This seems to be based on the Court's viewthat 

because a police officer was not an agent of the Attorney General, no solicitor-client 

relationship could exist between a Crown counsel and apolice officer. I disagree with this 

analysis. The existence of an agency relationship is not essential to the creation of 

solicitor-client privilege. In seeking advice from a lawyer about the exercise of his original 

authority that "cannot be exercised on the responsibility of any person but himself' 

(Enever, supra, p. 977), Cpl. Reynolds satisfied the conditions precedent "to the existence 

of the right of the lawyer's client to confidentiality" (Desc8teaux, supra, p. 872). Subject 

to what is said below, when Mr. Leising of the Department of Justice initially advised Cpl. 

Reynolds about the legality of a reverse sting operation, these communications were 

protected by solicitor-client privilege. 

(b) The "Future Crimes and Fraud" Exception 



55 It is well established, as the appellants argue, that there is an exception to the 

principle of confidentiality of solicitor-client communications where those communications 

are criminal or else made with a view to obtaining legal advice to facilitate the commission 

of a crime. The exception was noted by Dickson J. in Solosky v. The Queen, [I9801 1 

S.C.R. 821, at pp. 835-36: 

More significantly, if a client seeks guidance from a lawyer in order to 
facilitate the commission of a crime or a fraud, the communication will not be 
privileged and it is immaterial whether the lawyer is an unwitting dupe or 
knowing participant. The classic case is R. v. Cox and Railton [(1884), 14 
Q.B.D. 1531, in which Stephen J. had this to say (p. 167): "A communication 
in furtherance of a criminal purpose does not 'come in the ordinary scope of 
professional employment'." 

56 The Court of Appeal concluded, at p. 200, that the "future crimes" exception 

applied because it was a "fair inference" from a memorandum dated June 1991 "that the 

lawyer was offering advice which, even given the utmost good faith, was being utilized by 

Corporal Reynolds in the planning of the venture". A distinction must be drawn, I think, 

between the evidence of Cpl. Reynolds and related documents, on the one hand, and the 

position taken by the Crown and the RCMP before the courts in this case, on the other 

hand. The testimony of Cpl. Reynolds was that he did not require legal advice "to plan the 

venture". He already lmew about reverse sting operations. Nor did he seek the advice to 

"facilitate" the crime. He sought advice as to whether or not the operation he had in mind 

was lawful. This is the sort of transaction advice sought every day from lawyers. In my 

view, the privilege is not automatically destroyed if the transaction turns out to be illegal. 

As noted above, Dickson J., in Solosky, at p. 835, referred to R, v. Cox and Railton (1 884), 

14 Q.B.D. 153, as "[tlhe classic case" on this point. In that case, a judgment debtor 

consulted a solicitor about the vulnerability of assets to seizure. The solicitor's advice was 

essentially that it could not be done without a bona$de sale of the property in question. 



Later, when the judgment creditor attempted to realize against the assets, they had been 

sold. It was alleged that the sale was fraudulent as having been entered into in an attempt 

to deprive the judgment creditor ofthe h i t s  of his judgment. The solicitor was called as a 

witness and compelled to testify about the advice he had given. Stephen J., for the court on 

appeal, after affirming the importance of the solicitor-client privilege, went on to discuss 

the limits of this doctrine as follows, at p. 168: 

In order that the rule [the solicitor-client privilege] may apply there must be 
both professional confidence and professional employment, but if the client 
has a criminal object in view in his communications with his solicitor one of 
these elements must necessarily be absent. The client must either consvire 
with his solicitor or deceive him. If his criminal object is avowed, the client 
does not consult his adviser professionally, because it cannot be the solicitor's 
business to further any criminal object. If the client does not avow his object 
he reposes no confidence, for the state of facts, which is the foundation of the 
supposed confidence, does not exist. The solicitor's advice is obtained by a 
fraud. [Emphasis added.] 

The court found in that case that although the solicitor was not an active part of the 

conspiracy to defraud the creditor, he had been duped by his clients, and the privilege was 

destroyed. 

57 The language of the court in Cox and Railton ("... if the client has a criminal 

object in view in his communications with his solicitor...") implied that this exception can 

only apply where a client is knowinply pursuing a criminal purpose, and it is so laid down 

by Professor Wigmore (Wigmore on Evidence, supra, § 2298, at p. 573) where he gives an 

affirmative answer to the question, "Must . . . the advice be sought for a knowingly 

unlawful end?" (Emphasis in original.) 



5 8 Although the issue has apparently not been directly considered in the Canadian 

case law, the Wigmore view was subsequently espoused by the authors of "The Future 

Crime or Tort Exception to Communications Privileges" (1964), 77 Harv. L. Rev. 730, 

where they state as follows, at pp. 730-3 1 : 

The attorney-client privilege has always been subject to the qualification 
that protection is denied to communications wherein a lawyer's assistance is 
sought in activity that the client knows to constitute a crime or tort. [Emphasis 
added.] 

The scope of the "future crimes" exception is circumscribed on a public policy basis, as 

explained at p. 73 1 : 

The knowledge requirement minimizes the effect of the exception on proper 
communications; absent this requirement legitimate consultations would be 
inhibited by the risk that their subject matter might turn out to be illegal and 
therefore unprivileged. Moreover, counseling against unfounded claims or 
illegal proiects is an important part of the lawyer's function. [Emphasis 
added.] 

59 This explanation is consistent with the statement of the principle of Lamer J. in 

Desc6teaux, supra, at p. 88 1 : 

Confidential communications, whether they relate to financial means or to 
the legal problem itself, lose that character if and to the extent that they were 
made for the purpose of obtaining legal advice to facilitate the commission of 
a crime. 

The exception to the formation of the privilege was elaborated upon by Lord Parmoor in 

O'Rourke v. Darbishire, [I9201 A.C. 581 (H.L.), at p. 621: 

The third point relied on by the appellant, as an answer to the claim of 
professional privilege, is that the present case comes within the principle that 
such privilege does not attach where a fraud has been concocted between a 
solicitor and his client, or where advice has been given to a client by a solicitor 
in order to enable him to carry through a fraudulent transaction. If the present 



case can be brought within this principle, there will be no professional 
privilege, since it i4 no ptart of the professibnal duty of a solicitor either to take 
part in the concoction of fiaud, or to advise his client how to cany through a 
fraud. Transactions and communications for such purposes cannot be said to 
pass in professional confidence in the course of professional employment. 
[Emphasis added.] 

60 A leading U.S. case that considers this question is State ex rel. North Pacific 

Lumber Co. v. Unis, 579 P.2d 1291 (Or. 1978). In that case, it was alleged that an 

employer illegally eavesdropped on an employee's telephone conversations. The employer 

stated that before undertaking this eavesdropping, it had sought legal advice and it claimed 

solicitor-client privilege over these communications. The employee sought the disclosure 

of this advice, but disclosure was refused. The court made the following pertinent 

comment, at p. 1295: 

We approve of the requirement that, in order to invoke the exception to 
the privilege, the proponent of the evidence must show that the client, when 
consulting the attorney, knew or should have known that the intended conduct 
was unlawful. Good-faith consultations with attorneys by clients who are 
uncertain about the legal implications of a proposed course of action are 
entitled to the protection of the privilege, even if that action should later be 
held improper. [Emphasis added.] 

6 1 In the present case, the only evidence of RCMP knowledge, constructive or 

otherwise, is the testimony of Cpl. Reynolds who insists that he believed the reverse sting 

operation to be lawful. In light of his prior study of the Superior Court decision in Lore, 

supra, it cannot fairly be said that Cpl. Reynolds "knew or should have known that the 

intended conduct was unlawful'? at the time he approached Mr. Leising. Nor does the 

evidence establish that Mr. Leising was a "conspirator or a dupe". There is therefore no 

basis in Cpl. Reynold's evidence to suggest that in this case the solicitor-client privilege 

never came into existence. 



62 The question remains whether the privilege was destroyed when the RCMP 

sold hashish to the appellants. It is argued by the authors of "The Future Crime or Tort 

Exception to Communications Privileges", supra, at p. 73 1, that a "subsequent formation 

of criminal intent should be held to destroy a preexisting privilege". This would suggest 

that proof of a crime which, except in offences of absolute liability, entails proof of intent, 

would automatically destroy the privilege in every case. Such a proposition could have a 

very broad impact, for example, in the field of regulatory crimes and offences. In my view, 

destruction of the privilege takes more than evidence of the existence of a crime and proof 

of an anterior consultation with a lawyer. There must be something to suggest that the 

advice facilitated the crime or that the lawyer otherwise became a "dupe or conspirator". 

The evidence of Cpl. Reynolds does not establish such things, but the formal position of 

the Crown, with the support of the RCMP, goes beyond his evidence. The RCMP position 

before the Court was that the decision to proceed with the reverse sting had been taken 

with the participation and agreement of the Department of Justice. By adopting this 

position, the RCMP belatedly brought itself within the "future crimes" exception, and put 

in question the continued existence of its privilege. 

63 If there had been no waiver of privilege by the RCMP in this case, I would 

have taken the view that any papers documenting the legal advice (or, if there was no 

contemporaneous documentatiou, an affidavit setting out the content of the relevant advice) 

ought to be provided in the first instance to the trial judge. If he or she were satisfied, 

either on the basis of the documents themselves or on the basis of the documents 

supplemented by other evidence, that the documented advice could be fairly said in some 

way to have facilitated the crime, the documents would then be provided to the appellants. 

If the lawyer had merely advised about the legality of the operation, and thereby made 



himself neither dupe nor conspirator in the facilitation of a crime, the proper course would 

have been to return the papers to the RCMP. 

64 In this case, however, I think the RCMP did waive the privilege, as discussed 

below. The relevant solicitor-client communications that came within the scope of the 

waiver ought therefore to be turned over directly to the appellants without the need in the 

first instance of a two-stage procedure involving the trial judge. 

(c) Full Answer and Defence 

65 Another exception to the rule of confidentiality of solicitor-client privilege may 

arise where adherence to that rule would have the effect of preventing the accused from 

making full answer and defence: seeR. v. Stinchcornbe, [I9911 3 S.C.R. 326, at p. 340; R. 

v. Dunbar (1982), 68 C.C.C. (2d) 13 (Ont. C.A.), at p. 43; R. v. Gray (1992), 74 C.C.C. 

(3d) 267 (B.C.S.C.), at pp. 273-74. The Crown concedes the validity of the principle, but 

suggests that it is irrelevant to an abuse of process application because it applies only 

where "innocence is at stake", which is no longer the case in the present appeal. Where 

innocence is not at stake, the Crown contends, the accused's right to make full answer and 

defence is not engaged. In this connection, the Crown relies upon R. v. Seaboyer, [I9911 2 

S.C.R. 577,per McLachlin J., at p. 607, and A. (L.L.) v, B. (A.), [I9951 4 S.C.R. 536,per 

L'Heureux-Dube J., at p. 561. I do not think these cases can be taken as deciding an issue 

that was not before the Court on those occasions. The Ontario Court of Appeal concluded 

at p. 200 that the full answer and defence exception applied because "the entirejeopardy of 

the appellants remained an open issue until disposition of the stay application". This may 

be true, but the appellants were not providing ''fi~ll answer and defence" to the stay 



application. On the contrary, t k  appellants are the moving parties. The application is 

being defended by the Crown. The appellants' initiative in launching a stay application 

does not, of itself, authorize a fishing expedition into solicitor-client communications to 

which the Crown is a party. 

66 As stated, the present appeal is decided on the basis of waiver of solicitor-client 

privilege and I leave for another day the decision whether, in the absence of waiver, full 

answer and defence considerations may themselves operate to compel the disclosure of 

solicitor-client privilege of communications in an abuse ofprocess proceeding and, if so, in 

what circumstances. 

Waiver of Solicitor-Client Privilege 

67 The record is clear that the RCMP put in issue Cpl. Reynolds' good faith belief 

in the legality of the reverse sting, and asserted its reliance upon his consultations with the 

Department of Justice to buttress that position. The RCMP factum in the Ontario Court of 

Appeal has already been quoted in para. 46. In my view, the RCMP waived the right to 

shelter behind solicitor-client privilege the contents of the advice thus exposed and relied 

upon. I characterize the RCMP rather than Cpl. Reynolds as the client in these 

circumstances because even though he was exercising the duties of his public office as a 

police officer, Cpl. Reynolds was seeking the legal advice in the course of his RCMP 

employment. The identification of "the client" is a question of fact. There is no 

conceptual conflict between the individual responsibilities of the police officer and 

characterizing the "client" as the RCMP. Despite the existence of the Royal Canadian 

Mounted Police Act and related legislation, I believe the relationship among individual 



policemen engaged in criminal investigations is accurately set out in HalsburyS Laws of 

England (4th ed. 1981), vol. 36, at p. 107: 

The history of the police is the history of the office of constable and, 
notwithstanding that present day police forces are the creation of statute and 
that the police have numerous statutory powers and duties, in essence a police 
force is neither more nor less than a number of individual constables, whose 
status derives from the common law, organised together in the interests of 
efficiency. 

If Cpl. Reynolds himself were characterized as the client, it could be said that sharing the 

contents of that advice with his fellow officers would have breachedthe confidentiality and 

waived the privilege, which would be absurd. At the same time, if the legal advice were 

intentionally disclosed outside the RCMP, even to a department or agency of the federal 

government, such disclosure might waive the confidentiality, depending on the usual rules 

governing disclosure to third parties by a client of communications from its solicitor. 

68 It is convenient to recall at this point that at the time of the original disclosure 

motions, the position of the appellants was clear, i.e., disclose the communications or 

forswear reliance upon them. Notwithstanding this caution, the RCMP and their legal 

counsel chose to rely upon the communications to support their argument of good faith 

reliance. In doing so, the privilege was waived. 

69 In Rogevsv. BankofMontreal, [I9851 4 W.W.R. 508 (B.c .c .A.) ,~~~ bankput 

a defaulting customer into receivership, and the customer sued both the bank and the 

receiver, who then launched third party proceedings at each other. The bank said it had 

relied on the receiver's advice in putting the customer into receivership. The receiver 

denied detrimental reliance on its advice, and wanted to know what other professional 

advice the bank had received at the relevant time. In particular, the receiver wanted to 



know what legal advice the ba~lk had received from its own lawyers, MacKimmie 

Matthews. The bank claimed solicitor-client privilege over this correspondence. In 

rejecting the bank's claim of privilege, the court,pev Hutcheon J.A., stated as follows, at p. 

513: 

The issue in this case is not the knowledge of the bank. The issue is 
whether the bank was induced to take certain steps in reliance upon the advice 
from the receiver on legal matters. To take one instance, the receiver, 
according to the bank, advised the bank that it was not necessary to allow 
Abacus [the plaintiff debtor] time for payment before the appointment of the 
receiver. A significant legal decision had been rendered some months earlier 
to the opposite of that advice. The extent to which tlie bazk had been advised 
about that decision, not merely of its result, is important in the resolution of 
the issue whether the bank relied upon the advice of the receiver. [Emphasis 
added.] 

The Court goes on to adopt the reasoning of the United States District Court for the District 

of Columbia in UnitedStates v. Exxon Corp., 94 F.R.D. 246 (198 1) as follows, at pp. 248- 

Most courts considering the matter have cotlcluded that a party waives the 
protection of the attorney-client privilege when he voluntarily injects into the 
suit the question of his state of mind. For example, in Anderson v. Nixon, 444 
F.Supp. 1195, 1200 (D.D.C. 1978), Judge Gesell stated that as a general 
principle "a client waives his attorney-client privilege when he brings suit or 
raises an affirmative defense that maltes his intent and knowledge of the law 
relevant." 

Thus, the only way to assess the validity of Exxon's affirmative defenses, 
voluntarily injected into this dispute, is to investigate attorney-client 
communications where Exxon's interpretation of various DOE policies and 
directives was established and where Exxon expressed its intentions regarding 
compliance with those policies and directives. 

It appears the court in Rogers found that any privilege with respect to correspondence with 

the bank's solicitors had been waived as necessarily inconsistent with its pleading of 



reliance, even though the bank itself had not referred to, much less relied upon, the 

existence of advice from its own solicitors. 

70 The present case presents a stronger argument for waiver than Rogers. The 

Crown led evidence from Cpl. Reynolds about his knowledge of the law with respect to 

reverse sting operations - he testified that he had read the Superior Court decision in Lore, 

supra, and was of the view that the operation in question was legal. But Cpl. Reynolds also 

testified, in answer to the appellants' counsel, that he sought out the opinion of Mr. Leising 

of the Department of Justice to verify the correctness of his own understanding. The 

appellants' counsel recognized that this alone was not enough to waive the privilege. Cpl. 

Reynolds was simply responding to questions crafted by the appellants, as he was required 

to do. Appellants' counsel accepted that he had no right at that point to access the 

communications. His comment to the judge was simply that "I certainly don't want to hear 

the argument that 'Oh well, the police acted in good faith because they acted on legal 

advice"'. The critical point is that the Court diJ hear that precise argument from the Crown 

at a later date. The RCMP and its legal advisers were explicit in their factum in the Court of 

Appeal, where it was argued that "regard be had to the following considerations ... (9 

The R.C.M.P. ... consulted with the Department of Justice with regard to any problems of 

illegality" (emphasis added). We understand that the same position was advanced to the 

trial judge. As Rogers, supra, shows, it is not always necessav for the client actually to 

disclose part of the contents of the advice in order to waive privilege to the relevant 

communications of which it forms a part. It was sufficient in this case for the RCMP to 

support its good faith argument by undisclosed advice from legal counsel in circumstances 

where, as here, the existence or non-existence of the asserted good faith depended on the 

content of that legal advice. The clear implication sought to be conveyed to the court by the 



RCMP was that Mr. Leising's advice had assured the RCMP that theproposedreverse sting 

was legal. 

71 Cpl. Reynolds was not required to pledge his belief in the legality ofthereverse 

sting operation (comparable to the bank's putting in issue its belief in the correctness of the 

advice it was obtaining from the receiver in Rogers, supra). Nor was it necessary for the 

RCMP to plead the existence of Mr. Leising's legal opinion as a factor weighing against the 

imposition of a stay of proceedings (which went beyond what was done in Rogers). The 

RCMP and the Crown having done so, however, I do not think disclosure of the advice in 

question could fairly be withheld. 

Result of Non-Disclosure 

72 Having found that the requested communications ought to have been disclosed 

at trial, the Court of Appeal nevertheless excused non-disclosure on the basis that it was 

willing to "assume the worst" against the Crown, observing at p. 197 that "[oln any version 

there is no avoiding that this was very serious misconduct whicl~ should not be condoned by 

the courts in the sense of giving any encouragement to its repetition". 

73 I do not agree, with respect, that non-disclosure of information clearly relevant 

to the good faith reliance issue can properly be disposed of by adverse inferences. The 

appellants were entitled to disclosure. The Court of Appeal said that it was prepared to 

assume the worst against the RCMP and on that basis felt able to uses. 686(1)(b)(iii) of the 

Code to uphold the decision of the trial judge. The difference between my approach and 

that of the Court of Appeal is that in my view, with respect, a Department of Justice opinion 



pronouncing the reverse sting to be unlawful would weigh differently in the balancing of 

community values than a Department of Justice opinion to the opposite effect. Police 

illegality of any description is a serious matter. Police illegality that is planned and 

approved within the RCMP hierarchy and implemented in defiance of legal advice would, if 

established, suggest a potential systemic problem concerning police accountability and 

control. The RCMP position, on the other hand, that the Department of Justice lent its 

support to an illegal venture may, depending on the circumstances, raise a different but still 

serious dimension to the abuse of process proceeding. In either case, it is difficult to assume 

"the worst" if neither alternative has been explored to determine what "the worst" is. 

Because the RCMP made a live issue of the legal advice it received &om the Department of 

Justice, the appellants were and are entitled to get to the bottom of it. 

Disclosure Direction 

74 The relevant legal advice received by Cpl. Reynolds should be disclosed to the 

appellants. This is not an "open file" order in respect of the RCMP's solicitor and client 

communications. The only legal advice that has to be disclosed is the specific advice 

relating to the following matters identified by Cpl. Reynolds: 

1. The legality of the police posing as sellers of drugs to persons believed to 

be distributors of drugs. 

2. The legality of the police offering drugs for sale to persons believed to be 

distributors of drugs. 



3. The possible consequences to the members of the RCMP who engaged in 

one or both of the above, including the likelihood of prosecution. 

While Cpl. Reynolds also sought advice from Mr. Leising about other matters, including the 

legality of any release of a sample of hashish to potential buyers, advice in these respects 

need not be disclosed as they do not relate to a live issue at this stage of the case. If the 

relevant advice is documented, those portions of the documents that deal with extraneous 

matters or that describe police methods of criminal investigation may be masked. All that is 

required is disclosure to the appellants of the bottom line advice to confirm or otherwise the 

truth of what the courts were advised about the legal opinions provided by the Department 

of Justice. If there is a dispute concerning the adequacy of disclosure, the disputed 

documents or information should be provided by the Crown to the trial judge for an initial 

determination whether this direction has been complied with. The trial judge should then 

determine what, if any, additional disclosure should be made to the appellants. 

75 If it turns out that Mr. Leising simply erred in connection with this particular 

opinion, disclosure will support the RCMP officers' claim that they acted in good faith on 

legal advice, and the application for a stay of proceedings will have to be dealt with on that 

basis. 

Nature of the New Trial 

76 Even if it is established that the RCMP proceeded with the reverse sting 

contrary to the legal advice from the Department of Justice, the result would not 

automatically be a stay of proceedings. The test in Mack would still apply. The RCMP 



used its alleged good faith reliance on the Department of Justice legal advice to neutralize or 

at least blunt any finding of police illegality. If it were determined that the police did 

rely on Department of Justice advice, the result would be a finding of police illegality 

without extenuating circumstances. As discussed in paras. 42 and 43, police illegality does 

not automatically give rise to a stay of proceedings. 

77 If it should turn out that the reverse sting was launched despite legal advice to 

the contrary, I think this would be an aggravating factor. However, to repeat, it will be up to 

the trial judge to determine whether or not a stay is warranted in light of all the 

circumstances, including the countervailing consideration that police conduct did not lead to 

any serious infringement of the accused's rights, the RCMP was careful to keep control of 

the drugs and ensure that none went on the market, and the acknowledged difficulty of 

combatting drug rings using traditional police methods. 

78 In R. v. Pearson, [I9981 3 S.C.R. 620, this Court accepted that in entrapment 

applications where the innocence of the accused is no longer a live issue, a new trial may be 

limited to the stay of proceedings application. The authority to make such an order under ss. 

686(2) and (8) is explained in Pearson, at para. 16: 

... the quashing of the formal order of conviction does not, without more, entail 
the quashing of the underlying verdict of guilt. In most successful appeals 
against conviction, the court of appeal which quashes the conviction will also 

, overturn the finding of guilt; however, the latter is not a legally necessary 
consequence of the former. Under s. 686(8), the court of appeal retains the 
jurisdiction to make an "additional order" to the effect that, although the formal 
order of conviction is quashed, the verdict of guilt is affirmed, and the newtrial 
is to be limited to the post-verdict entrapment motion. 



As entrapment is simply one form of abuse of process, the same approach should be adopted 

in the present case. 

Conclusion 

79 The appeal is allowed in part, a new trial is ordered limited to the issue of 

whether a stay of proceedings should be granted for abuse of process. The respondent is 

ordered to disclose to the appellants the materials referred to in para. 74 of these reasons in 

advance of the retrial. 

Appeal allowed in part. 

Solicitors for the appellant Campbell: Gold & Fuerst, Toronto. 

Solicitor for the appellant Shirose: Irwin Koziebrocki, Toronto 

Solicitor for the respondent: The Attorney General ofcanada, Toronto. 
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Dear Ms. Walli: I I 
i 

Re: Smart Metering and Smart Sub-Metering in New Condominiums I 

Board File No: EB-2009-0308 

Undertaking from Motion 

We are counsel for Toronto Hydro Electric System Ltd. (''WSL"). During ~e Motion for 
Production of Materials hdard on September 25,2009, I undertook to provide the Board with 
a copy of the decision that I referred to respecting the Board's interpretation of s. 4.0.1 of 
Ontario Regulation 161199 (the "Exemption Regulation"). The Exemption Regulation 
provides that exemptions from specifiA regula6ry req&ements (inciudhg lic>nsing and 
rate regulation) are available for distributors (including condominiums and condomhiurn 
developers) %ho distribute electricity for a &ce no greater than that required to recover all 
reasonable costs." 

In my submissions on September 25, I referred the Panel to the Board's decision in EB-2009- 
01 11 which stated: "This means that the distribution of electricity cannot be undertaken by 
an Exempt Distributor for Profit." At the close of my submissions, I undertooklto provide 
the Board with a copy of "the earlier decision of the service area amendment prpceeding 
where the Board first looked at the exemption for unlicensed distributors and address[ed] the 
question of whether cost included a profit." (Transcript at p. 166). I 

To complete the undertaking, the earlier decision is RP-2003-0044, dated Feb- 27,2004 
(the "Service Area Amendment Proceeding"). A copy of that decision is encloded. The 
specific passage to which I was referring is at paragraph 183, which states: 

Vm011u.7, Won. T m m .  &awn, Mmenl, LMh, mi London, UK 



September 28,2009 - 2 -  Kirsten Walli 

"The Board notes that section 4.0.1 of Ontario Regulation 161199, as amended, provides an 
e+emption from licensing for owners and operators of distribution systems in a broad range 
of settings including condominium buildings, residential complexes, industrial, commercial, 
o office buildings, and shopping malls. The exemption extends to distribution systems 
I cated entirely on land owned or leased by the distributor. For the exemption to apply, the 
d 4 stributor must simply recover its reasonable costs associated with the distribution, and not 
impose upon consumers a price which includes a profit." 

In addition, in reviewing the transcript, I came across a typographical error. The transcript 
stated at p. 86, line 14: "Toronto Hydro's information here is speculative, but it's not 
complete." It should read: "Toronto Hydro's information here is not speculative, but it's not 
complete." Mr. Zacher's submission indicated that he understood me to say the former point, 
so it may be that I either did not speak clearly or misspoke. Insany event, I apologize for the 
confusion and would l i e  the record to be corrected to reflect my original intention. 

I 
Finally, I wanted to take this opportunity to invite Mr. Zacher to correct a statement that he 
made on the record as well. Mr. Zacher's submissions on Friday stated that letters were sent 
from THESL to Complainants in March, 2009, and "it was as a result of these letters that an 
inquiry, an investigation was commenced by Board Staff.." (Transcript, p. 105, lines 20-21). 
However, the evidence from Compliance Staff included in Mr. Duffy's affidavit indicate that 
Board Staffs investigation of THESL commenced at least as eply as July, 2008 (See 
Affidavit of Patrick D m ,  Exhibit A, Disclosure Index of Documents; see also, the same 
document in THESL's Amended Motion Materials at Tab 3.). Thus, to the extent that the 
time period of the enquiry is relevant for the Board's determinkon of this motion, it appears 
that the investigation commenced in July, 2008 and not, as Mr 1 Zacher suggested, March, 
2009. 

I I 

I invite Mr. Zache; to either correct the record or to correct my information as to when the 
investiga~on commenced I 

I I 

Sincerely, 

- 
bennis o 'L~& ( G d  & Berlis) 

Mecarthy Tetrault LLP 
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12.04 The Board may require the whole or any pait of a document filed to be 
verified by affidavit. 

13. Written Evidence 

13.01 Other than oral evidence given at the hearing, where a party intends to 
submit evidence, or is required to do so by the Board, the evidence shall 
be in writing and in a form approved by the Board. 

13.02 The written evidence shall include a statement of the qualifications of the 
person who prepared the evidence or under whose direction or control the 
evidence was prepared. 

13.03 Where a party is unable to submit written evidence as directed by the 
Board, the party shall: 

(a) file such written evidence as is available at that time; 

(b) identify the balance of the evidence to be filed; and 

(c) state when the balance of the evidence will be filed. 
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28. lnterrogatories 

28.01 In any proceeding, the Board may establish an interrogatory procedure to: 

(a) clarify evidence filed by a party; 

(b) simplify the issues; 

(c) permit a full and satisfactory understanding of the matters to be 
considered; or 

(d) expedite the proceeding. 

28.02 lnterrogatories shall: 

(a) be directed to the party from whom the response is sought; 

(b) be numbered consecutively, or as otherwise directed by the Board, 
in respect of each item of information requested, and should 
contain a specific reference to the evidence; 

(c) be grouped.together according to the issues to which they 
relate; 

(d) contain specific requests for,clarification of a party's evidence, 
documents or other information in the possession of the party and 
relevant to the proceeding; 

(e) be filed and served as directed by the Board; and 

(9 set out the date on which they are filed and served. 

29. Responses to lnterrogatories 

29.01 Subject to Rule 29.02, where interrogatories have been directed and 
sewed on a party, that party shall: 

(a) provide a full a'nd adequate response to each interrogatory; 

' (b) group the responses together according to the issue to which they 
relate; 
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(c) repeat the question at the beginning of its response; 

(d) respond to each interrogatory on a separate page or pages; 

(e) number each response to correspond with each item of 
information requested or with the relevant exhibit or evidence; 

(f) specify the intended witness, witnesses or witness panel who 
prepared the response, if applicable; 

(g) file and serve the response as directed by the Board; and 

(h) set out the date on which the response is filed and served.: 

29.02 A party who is unable or unwilling to provide a full and adequate response 
to an interrogatory shall file and serve a response: 

(a) where the party contends that the interrogatory is not relevant, 
setting out specific reasons in support of that contention; 

(b) where the party contends that the information necessary to provide 
an answer is not available or cannot be provided with reasonable 
effort, setting out the reasons for the unavailability of such 
information, as well as any alternative available information in 
support of the response; or 

(c) otherwise explaining why such a response cannot be given. 

A party may request that all or any part of a response to an interrogatory 
be held in confidence by the Board in accordance with Rule 10. 

29.03 Where a party is not satisfied with the response provided, the party may 
bring a motion seeking direction from the Board. 

29.04 Where a party fails to respond to an interrogatory made by Board staff, the 
matter may be referred to the Board. 


