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IN THE MATTER OF the Ontario Energy Board Act, 1998 5.0. 1998, c. 15 (Schedule B) (the
“OEB Act™); '

AND IN THE MATTER OF a Notice of Intention to Make an Order for Compliance against
Toronto Hydro-Electric System Limited

NOTICE OF MOTION

The Moving Party, Toronto Hydro Electric System Limited (“THESL”) will bring a motion to
the Board at a time and place to be determined by the Board Panel for orders respecting the
disclosure and production of documents in accordance with the Board’s Amended Decision and

Order, dated October 23, 2009 (the “Disclosure Decision™).

Specifically, THESL requests the following orders:

(1) That compliance counsel produce the complaint or complaints filed against THESL by the
Smart Metering Work Group (the “Working Group Complaints™) that were apparently filed
with the Board and/or with the Market Surveillance Panel in December, 2008 and which
culminated in the Board issuing a Notice of Intention to Make an Order for against THESL
as well as all other materials related to this complaint that were prepared, sent, received, or
reviewed by or exchanged with any employee of the Board who was involved in the review
and/or investigation of THESL in relation to THESL’s smart metering of condominium units
(the “Working Group Information.”);

(2) That the Board Panel review the documents for which production is resisted on the basis of
solicitor client privilege to determine whether the claim for privilege is appropriate and to
order production of all documents that the Board Panel determines are not properly subject
to solicitor-client privilege; and :

(3) Setting dates for Compliance Counsel to file pre-filed evidence and respond to
Interrogatories.

The Grounds for this order are as follows:
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I. Generally

(1) On October 26, 2009, Compliance Counsel provided THESL with a bound copy of
documents that it was prepared to disclosure (the “Disclosed Documehts”) and a list of
documents for which solicitor-client privilege was claimed (the “Privilege Claim™).

Letter from Compliance Counsel to Counsel for THESL dated October 26, 2009,
including enclosures.

(2) On October 30, 2009, counsel for THESL requested Compliance Counsel to produce

additional relevant materials, including materials related to the Working Group Cdmplaints.

Letter from Counsel for THESL Conﬁpliance Counsel to datéd October 30, 2009
(3) On November 3, 2009, this request was refused.

Letter from Compliance Counsel to Counsel for THESL dated November 3, 2009
II. With respect to the production of the Working Group Information:
{1} The Disclosure Decision directed the Compliance Team to:

“produce all information that may relate fo suite metering or smart metering
practices of Toronto in relation to Metrogate or Avonshire, prepared, sent,
received or reviewed by or exchanged with any employee of the Board who was
involved in the review and/or investigation of Toronto in relation to Toronto’s
smart metering of condominium units.”

OEB Disclosure Decision, October 23, 2009, p.12.
(2) The dictionary definition of the term “in relation to” has been interpreted by a number of
courts as having “some material association with, connection with, or linkage with.”
Majestic Contractors Ltd. v. N.C.L. Contracting Ltd, [1994] 8.J. No. 278 (Sask. |
Q.B.), paragraph 21.

Zheng v. Canada (Minister of Citizenship and Immigration) (Fed. Ct. T.D.),
paragraphs 26-29.
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(3) From a purposive perspective, in the context of production of information for use in both
judicial and administrative proceedings, the definition of the term “in relation to” is aimed at

a broad disclosure requirement. As the B.C. Supreme Court observed:

What is the meaning of that definition? What are the documents which are
documents relating to any mater in question in the action? In Jones v. Monie
Video Gas Co. (1) the Court stated its desire to make the rule as to the affidavit of
documents as clastic as was possible. And I think that that is the view of the Court
both as to the sources from which the information can be derived, and as to the
nature of the documents. We desire to make the rule as large as we can with due
regard to propriety; and therefore I desire to give as large an interpretation as 1
can to the words of the rule, "a document relating to any matter in question in the
action.” I think it obvious from the use of these terms that the documents to be
produced are not confined to those, which would be evidence either lo prove or to
disprove any matter in question in the action; and the practice with regard to
insurance cases shows that the Court never thought that the person making the
affidavit would satisfy the duty imposed upon him by merely setting out such
documents, as would be evidence to support or defeat any issue in the cause. The
doctrine seems to me to go farther than that and to go as far as the principle which
[ am about to lay down. [f seems to me that every document relates to the matters
in question in the action, which not only would be evidence upon any issue, but
also which, it is reasonable to suppose, contains information which may -- not
which must - either directly or indirectly enable the party requiring the affidavit
either to advance his own case or to damage the case of his adversary .
(Emphasis added by B.C.S.C.)

Lougheed v. Filgate (1995), 5 B.C.L.R. (3d) 101 at paragraphs 32-33 (B.C.S.C.)

See also: Kotonopoulos v. Becker Milk Company, [1974] O.L.R.B. Rep. 732 at
pp. 737-739.

(4) As aresult, the disclosure obligation on the Compliance Team here is not just to disclose
materials that specifically identify alleged activities of THESL at Avonshire or Metrogate,
but all materials that are linked to, or logically connected with the allegations made against
THESL at Avonshire and Metrogate. To apply the language quoted in the previous
paragraph, the Compliance team must disclose “every document [that] relates to the matters
in question in the action [1.e., the allegations against THESL respecting Avonshire and

Metrogate], which not only would be evidence upon any issue, but also which, it is

0003
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reasonable to suppose, contains information which may -- not which must -- either directly

or indirectly enable the party requiring the affidavit [i.e., THESL] either to advance his own

case or to damage the case of his adversary [i.c., the Compliance Team].”

(5) From the material that Compliance Counsel has disclosed, it is clear that the Working Group
Materials are related to the allegations made against THESL respecting Metrogate and

Avonshire. Specifically:

e The Correspondence produced from Avonshire and Metrogate indicate that
THESL provided Avonshire and Metrogate the offer to connect that they
requested. The allegations that THESL refused to connect Avonshire and
Metrogate, and the impact of that refusal, came from the Working Group. These
allegations are not supported by — and in fact contradict - the Correspondence
produced from Avonshire and Metrogate.

Compliance Counsel Documents, Tabs 1 and 9.

e The Compliance Team May 1, 2009 and July 15 Briefing Notes which
recommended an enforcement proceeding against THESL, specifically identified
the Working Group Complaint as supporting the allegations made against THESL
in this proceeding. Again, these allegations were made by the Working Group in
its complaint, not by Avonshire and Metrogate. These allegations are repeated as
fact by Compliance Staff in its Briefing Notes in support of issuing the Notice of
Compliance herein against THESL.’s activities at Avonshire and Metrogate.

Compliance Counsel Documents, Tabs 11 and 18.

e The materials respecting Avonshire and Metrogate that are relied upon by
Compliance Team in these proceedings and in its briefing notes are taken from a
Brief of Materials provided by counsel for the Working Group to the Compliance
Team entitled, “In the Matter of a Complaint and Request to undertake an
investigation made by members of the Smart Sub-metering Working Group to the
Market Surveillance Panel, under Subsection 4.3.1 of the Ontario Energy Board
Aet..;

Compliance Counsel Documents, Tab 9.
o In the cover letter providing these materials, counsel for the Working Group made

specific allegations tying the allegations of THESL’s conduct relating to both
Metrogate and Avonshire to the Working Group complaint.
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Compliance Counsel Documents, Tab 9, 11 and 18.

(6) In light of the foregoing, there is clearly a relationship between the Working Group
Information and the allegations made against THESL respecting Avonshire and Metrogate.
In fact, it appears that this prosecution was based on the allegations in the Working Group
Complaint, and not by Avonshire and Metrogate. Access to the Working Group Information
may be relevant in allowing THESL to at least determine whether it may challenge the
credibility of the allegations made against it, as well as the Compliance Team’s investigation

and recommendations based on those allegations.

II. With respect to the Request that the Panel review Documents for which Privilege is
Claimed.

The grounds for this request are as follows:

(1) the Board’s Disclosure Decision stated that “any claim for privilege must reference specific

documents. We are not prepared to accept blanket claims of privilege.”

Disclosure Decision, at paragraph 27.

(2) THESL acknowledges that the OEB Compliance Team is entitled to claim privilege for the
legal advice that is provided to it. However, as the Supreme Court of Canada stated in £. v.
Campbell, “It is, of course, not everything done by a government (or other lawyer) that

attracts solicitor-client privilege:

“While some of what government lawyers do is indistinguishable from the work
of private practitioners, they may and frequently do have multiple responsibilities
including, for example, participation in various operating committees of their
respective departments. Government lawyers who have spent years with a
particular client department may be called upon to offer policy advice that has
nothing to do with their legal training or expertise, but draws on departmental
know-how. Advice given by lawyers on matters outside the solicitor-client
relationship is not protected.”

R.v. Campbell, [1999] 1 S.C.R. 565, at para. 50.



-6-

BOOG

(3) Itis obviously not possible for THESL to make informed submissions on the specific
documents for which privilege is claimed here. However, even a cursory review of the list of

documents for which privilege is claimed suggests that the claim is being made very broadly.

(4) First, the list of documents includes materials that were apparently prepared by Board staff

employees who are not lawyers.

The “Privilege Claim” in letter from Compliance Counsel to Counsel for THESL
dated October 26, 2009. Nos. 8.01, 9.03, 15.01, 16.02, 16,06, 17.02, 18.01, 20.2,
and 23.01).
(3) Second, the sheer quantity of documents for which privilege is claimed is startling. There
are 71 documents in the Privilege Claim. Seventy of these documents are dated between
April 21, 2009 and July 29, 2005. There are also 70 working days in that period. This

suggests that, on average, written legal advice was communicated on every single working

day in that period.

(6) Also, the Compliance Team has only produced 19 documents. If all of these allegedly
privileged documents contained legal advice, then that would mean that close to four
documents of legal advice are prepared for every one document of non-privileged

communications (including casual emails and working notes).

(7) Finally, from a review of the materials that have been provided, it is clear that Board
Counsel acted as a member of the Compliance Team, involved in attempting to secure a

prosecution, not as a disinterested provider of legal services;

(8) It is particularly noteworthy in this regard that the list of allegedly privileged documents

contains attachments to Briefing Notes dated May 1 and July 15, 2009. It is clear that the



7 - 0807
role of compliance counsel in those meetings was not to provide objective legal advice to
decision makers, but to advocate for a specific outcome. As a result, legal positions put
forward by Staff in respect of these documents (and any other documents surrounding the
Briefing Notes) are more in the form of legal submissions than legal advice. As aresult,

solicitor client privilege does not apply.

Compliance Counsel Documents, Tab 9, 11 and 18.

(9) THESL suggests that the only appropriate solution to address whether all the documents for
which solicitor client privilege is claimed is entitled to that privilege is for the panel to
review the documents in the absence of counsel to determine whether they provide legal
advice (in which case the privilege attaches), or whether the provide policy or other non-

legal advice, in which case the privilege does not attach.

ITI. Date for Compliance Team’s Pre-Filed Evidence.

(1) Since the commencement of this proceeding in August, 2009, THESL has requested the
Compliance Team to commit to dates by which it will file pre-filed evidence and respond to
written interrogatories. The Compliance Team has continually failed or refused to commit to
these dates. THESL therefore requests that the Board impose such dates through a

Procedural Order.

Letter from counsel for THESL to Compliance Counsel, August 28, 2009.
OFEB Rules of Practice and Procedure, Rules 13, 28 and 29.

All of Which is Respectfully Submitted

Date: November 5, 2009



- B008

George Vegh
McCarthy Tétrault LLP
Telephone 416-601-7709

Email: gvegh@mccarthy.ca

Counsel for Toronto Hydro-Electric System Limited

To:

Ontario Energy Board

P.0O. Box 2319

2300 Yonge Street, 27" Floor
Toronto, Ontario

M4P 1E4

Attention: Board Secretary

TO:

Maureen Helt

Compliance Counsel
Ontario Energy Board

P.O. Box 2319

2300 Yonge Street, 27" Floor
Toronto, Ontario

M4P 1E4

AND TO:
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Compliance Counsel

Mr. Glenn Zacher

Stikeman Elliott LLP

5300 Commerce Court West

199 Bay Street

PO Box 85 Stn. Commerce Court

Toronto ON MS5L 1B9
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Ontario Energy Commission de I'énergie
Board de I'Ontario

EB-2009-0308

IN THE MATTER OF the Ontario Energy Board Act, 1998,
S.0. 1998, ¢.15, (Schedule B);

AND IN THE MATTER OF a Notice of Intention to Make an
Order for Compliance against Toronto Hydro-Electric System
Limited.

BEFORE: Gordon Kaiser
Vice-Chair and Presiding Member

Cynthia Chaplin
Member

AMENDED DECISION AND ORDER

[1] This Decision addresses a motion brought by Toronte Hydro-Electric System
Limited (“Toronto”) for the production and disclosure of certain documents from: the
Board; certain complainants, Metrogate Inc. (“Metrogate”), Residences of Avonshire Inc.
(“Avonshire”), Deltera Inc. ("Deltera”) and Enbridge Electric Connections Inc.
(“Enbridge”}; and the members of the Smart Sub-Metering Working Group (the “Working
Group”) . :

[2] This is a compliance proceeding in which Compliance Counsel is seeking an
Order under section 112.3 of the OEB Act. That section states:

' The Smart Sub-metering Working Group is made up of the following members:

Carma Industries Inc.

Enbridge Electric Connecticns Inc.
Hydro Connection Inc.

intellimeter Canada Inc.

Provident Energy Management Inc.
Stratacon Inc.

Wyse Meter Solutions
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112.3 (1) If the Board is satisfied that a person has contravened or is likely to
contravene an enforceable provision, the Board may make an order requiring the
person to comply with the enforceable provision and to take such action as the
Board may specify to,

(a) remedy a contravention that has occurred; or

(b) prevent a contravention or further contravention of the enforceable
provision.

3] In the Notice of Intention to Make an Order For Compliance dated August 4,
2009, the Board identified the enforceable provisions as: section 28 of the Electricity
Act, 1998 (the “Electricity Act”); section 53.17 of the Electricity Act; section 2.4.6 of the
Distribution System Code (the “DSC"); section 3.1.1 of the DSC; and section 5.1.9 of
the DSC.

4] The foregoing provisions create a scheme under which condominium developers
or corporations may opt to: (i) have a distributor smart-meter individual condominium
units, in which case each unit owner becomes a customer of the distributor; or (ii) have
‘a Board-licensed smart sub-meter provider smart sub-meter individual units, in which
case the condominium corporation (through a bulk meter) continues to be the customer
of the disfributor and the smart sub-metering provider allocates the bulk bill to the
individual unit owners.

[5] Atissue in this proceeding is Toronta’s practice of refusing to connect new
condominium projects within its service area unless all units in the condominium are
individually smart-metered by Toronto. This practice, it is alleged, effectively precludes
condominium corporations or developers from the option of using services of licensed
smart sub-meter providers.

(6] in this proceeding, the Board alleges that Toronio’s practice violates the above-
noted provisions of the Electricity Act and the DSC. The particulars of non-compliance
are set out in the Compliance Notice:

1. Toronto’s Conditions of Service, specifically section 2.3.7.1.1, states that
Toronto “will provide electronic or conventional smart suite metering for each
unit of a new Multi-unit site, or a condominium.” By way of letters dated April
22, 2009, Toronto informed Metrogate Inc. ("Metrogate”) and Avonshire Inc.



- 0012

Ontario Energy Board
-3-
("Avonshire”) that despite Metrogate and Avonshire’s request that Toronto
prepare a revised Offer to Connect for condominiums based on a bulk meter /
sub-metering configuration, Toronto would not offer that connection for new
condominiums and would not prepare a revised Offer to Connect on that
basis. '

2. Toronto's refusal to connect on that basis is contrary to the requirement of a
distributor to connect to a building, to its distribution system as per section 28
of the Electricity Act and is contrary to section 3.1.1 of the DSC.

3. Toronto’s practice is also contrary to section 5.1.9 of the DSC which states
that distributors must install smart meters when requested to do so by the
board of directors of a condominium corporation or by the developer of a
building, in any stage of construction, on land for which a declaration and
description is proposed or intended to be registered pursuant to section 2 of
the Condominium Act, 1998.

4. Toronto's practice is also contrary to section 53.17 of the Electricity Act (and
Ontario Regulation 442/07 — installation of Smart Meters and Smart Sub-
Metering Systems in Condominiums (made under the Electricity Act)) which
contemplates a choice between smart metering and smart sub-metering.

” 5. Toronto’s Conditions of Service are therefore contrary to section 2.4.6 of the
DSC which states that Conditions of Service must be consistent with the
provisions of the DSC and all other applicable codes and legislation.

(71 On August 21, 2009 Toronto wrote to Compliance Counsel requesting
“disclosure and production of all information that may relate to suite metering or smart
metering practices of THESL or third parties”.

{81 On September 1, 2009 Compliance Counsel responded and provided counsel for
Toronto with a package of documents? containing:
(a) Stakeholder complaints made to the Board;
(b) Compliance office communications with Toronto; and
(c) Extracts from Toronto’s Conditions of Service, the Distribution System
Code, and the Smart Sub-Metering Code.

2 Affidavit of Patrick G. Duffy sworn September 22, 2009. Exhibit KM1.1.
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9] On August 28, 2009 Toronto wrote to the Working Group and requested
disclosure of “all contracts made with, condominium developers with respect to the

installation and operation of sub-meters for condominiums in the City of Toronto” from
each member of the Working Group.

[10] On August 31, 2009, the Working Group informed Toronto by letter that it would
hot be providing the materials requested.

[11] In this motion, Toronto is seeking the production of:

(a) all information that may relate to suite metering or smart metering practices of
Toronto or third parties, prepared, sent, received, or reviewed by or exchanged
with any employee of the Board who was involved in the review and/or
investigation of Toronto in relation to Toronto’s smart-metering of condoeminium
units (referred to by Toronto as “Compliance Information”);

(b) all communications among the “Complainants” (Metrogate, Avonshire, Deltera,
and Enbridge) and sub-meterers or condominiums developers addressing the
terms on which sub-meters offer to provide sub-metering to condominium
developers in the City of Toronto (referred to by Toronto as “Complainant
Information”); and

(c) materials from the members of the Working Group, specifically all proposals
made to, and all contracts made with, condominium developers with respect to
the installation and operation of sub-meters for condominiums in the City of
Toronto {the "Working Group Materials”). |

Disclosure By Compliance Counsel

[12] Toronto is seeking extensive disclosure and production of documents based
upon the Supreme Court decision in Stinchcombe®. The Stinchcombe standard was
summarized by Supreme Court of Canada in Taiflefer®.

“The Crown must disclose all relevant information to the accused, whether
inculpatory or exculpatory, subject to the exercise of the Crown’s
discretion to refuse to disclose information that is privileged or plainly

* R. v. Stinchcombe, [1991] 3 S.C.R. 326.

“R. v. Tailleter, [2003) 3 S.C.R. 307.

0013
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irrelevant. Relevance must be assessed in relation both to the charge
itself and to the reasonably possible defences. The relevant information
must be disclosed whether or not the Crown intends to introduce it in
evidence, before election or plea (p. 343). Moreover, all statements
obtained from person who have provided relevant information to the
authorities should be produced notwithstanding that they are not proposed
as Crown witnesses... '

As the courts have defined it, the concept of relevance favours the
disclosure of evidence. Little information will exempt from the duty that is
imposed on the prosecution to disclose evidence.

The Crown’s duty to disclose is therefore triggered whenever there is a
reasonable possibility of the information being useful to the accused in.
making full answer and defence.”.

[13] The Siinchcombe standard was established in the context of an indictable
criminal offense and the disclosure requirements of a prosecutor. Mr. Justice Sopinka,
the author of that opinion questioned at the time whether it would even extend to
summary conviction offenses. Stinchcombe has however been applied to civil
proceedings by administrative tribunals but that extension has largely been restricted fo
cases where an individual’s livelihood is at stake.

[14] In Ré Berry® the Ontario Securities Commission (the “Commission”) decided that
Stinchcombe required that documents reflecting settlement agreements between other
parties should be produced. In Re Biovail® the Commission also recognized that the
staff must provide disclosure similar to this Stinchcombe standard following the
Supreme Court of Canada in Deloifte and Touche LLP". Toronto also relies on the
Markandey®decision, a disciplinary proceeding against an ophthaimologist. At
paragraph 43 the Court stated

% (2008), 31 0.8.C.B. 5441.
® (2008), 31 0.S.C.B. 7161.
" Deloitte & Touche LLP v. Ontario {Securities Comrission}, [2003] 2 S.C.R. 713,

8 Markandey v. Ontario (Board of Ophthalmic Dispensers) [1994] O.J. No. 484. See also Re Suman 32
0.8.C.B. 592 at para 38.
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“The importance of full disclosure to the fairness of the disciplinary
proceedings before the Board cannot be overstated. Although the
standards of pre-trial disclosure in criminal matters would generally be
higher than in administrative matters (See Biscotti et al. v. Ontario
Securities Commission, supra), tribunals should disclose all information
relevant to the conduct of the case, whether it be damaging to or
supportive of a respondent’s position, in a timely manner unless it is
p'rivileged as a matter of law. Minimally, this shouid include copies of all
witness statements and notes of the investigators. The disclosure should
be made by counsel {o the Board after a diligent review of the course of
the investigation. Where information is withheld on the basis of its
irrelevance or a claim of legal privilege, counsel should facilitate of review
of these decisions, if necessary.”

Compliance Counsel responds that the Stinchcombe level of disclosure is limited

to criminal or disciplinary proceedings where the accused faces a severe sanction. He
relies on the recent Supreme Court of Canada decision in May v. Ferndale® at
paragraph 91:

[16]

“It is important to bear in mind that the Stinchcombe principles were
enunciated in the particular context of criminal proceedings where the
innocence of the accused was at stake. Given the severity of the potential
consequences the appropriate level of disclosure was quite high. In these
cases, the impugned decisions are purely administrative. These cases do
not involve a criminal trial and innocence is not at stake. The
Stinchcombe principles do not apply in the adminisirative context.”

Compliance Counsel also relies on the Federal Court decision in CIBA-Geigy'®

which concerned the disclosure standards to be used by the Patented Medicine Prices
Review Board. CIBA-Geigy was accused of excessive pricing and the company faced
substantial fines relating to any excess profits. CIBA-Geigy requested all documents
relating to all matters at issue that were or had been in the possession or control of the
Board. The request was for all relevant documents whether favorable or prejudicial to
the Respondent’s position whether or not Board staff plan to rely upon those documents

® May v. Ferndale Institution, [2005] 3 S.C.R. 809.

' CIBA-Geigy Canada Lid., (1994) 83 F.T.R. 2.
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as part of its case. In that sense the claim by CIBA-Geigy for disclosure was similar to
the claim by Toronto before this Board. '

[17] In the trial decision Mr. Justice McKeown refused the requested disclosure
stating at paragraph 32;

“In summary, when the statutory scheme of this Board is looked at, the
Board is a regulatory Board or tribunail. There is no point in the legislature
creating a regulatory tribunal if the fribunal is treated as a criminal court.
The obligations concerning disclosure imposed by the doctrine of fairness
and natural justice are met if the subject of the inquiry is advised of the
case it has to meet and is provided with all the documents that will be
relied on.” '

[18] The Federal Court of Appeal upheld the trial decision'! stating at paragraph 8:

“This is where any criminal analogy to the proceedings in the case at bar
breaks down. There are admittedly extremely serious economic
consequences for an unsuccessful patentee at a s. 83 hearing, and a
possible effect on a corporation’s reputation in the market place. But as
McKeown J. found, the administrative tribunal here has economic
regulatory functions and has no power to affect human rights in a way akin
to criminal proceedings.”

[19] To require a Board to disclose all possibly relevant information gathered in the
course of its regulatory activities could easily impede its work from an administrative
standpoint. As Macaulay and Sprague note “there must be a reason the functions have
been mandated to an administrative agency and not to a court “'2. There is also a
significant difference between disciplinary proceedings where an individual may lose his
livelihood and a situation where a corporation faces a sanction by way of fine or
administrative penalty. An economic regulator, such as this Board, has little ability to
affect human rights in the manner of a criminal or disciplinary proceeding. No individual
is at risk in this case. Counsel for Toronto suggested that there may be an analogy in
that Toronto could lose its license and ability to operate. Compliance Counsel
responded that he is not seekihg such a remedy.

" CIBA-Geigy Canada Ltd., (1994) 3 F.C. 425 (CA).

12 pacautay and Sprague, Hearings Before Administrative Tribunals (Carswell 2009) at 9-1 to 9-2.

0010
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[20] Toronto argued that the Board often requires extensive disclosure from utilities it
regulates and it would be wrong if the Board were to impose a broad disclosure
requirement on a utility as an Applicant and not provide similar rights when the utility is
a Respondent facing charges that it failed to comply with the Act or its licence. In West
Coast Energy'® the Board set out the standard of disclosure required of a utility and
sanctioned the utility with a cost penalty for failure to comply:

“A public utility in Ontario with a monopoly franchise is not a garden
variety corporation. It has special responsibilities which form part of what
the courts have described as the “reguiatory compact”. One aspect of that
regulatory compact is an obligation to disclose material facts on a timely
basis...

Failure to disclose has at least two unfortunate consequences. First, it
can only result in less than optimum Board decisions. Second, it adds to
the time and cost of proceedings. Neither of these are in the public
interest.

A publicly regulated corporation is under a general duty to disclose all
relevant information relating to Board proceedings it is engaged in unless
the information is privileged or not under its control. in doing so, a utility
should err on the side of inclusion. Furthermore, the utility bears the
burden of establishing that there is no reasonable possibility that
withholding the information would impair a fair outcome in the proceeding.
This onus would not apply where the non-disclosure is justified by the law
of privilege but no privilege is claimed here.”

[21] There is no guestion that the Board takes a broad view of disclosure for
regulated utilities but that obligation flows from the unique status of a public utility with a
monopoly franchise. As indicated in West Coast Energy that responsibility flows from
the “regulatory compact” long recognized by the courts. That is not the situation here.
The law respecting disclosure is well developed. The guestion before us is whether
Stinchcombe extends to this type of regulatory proceeding where no individual rights
are at issue. We take the view that it does not.

[22] Compliance Counsel responds that he is only required to produce documents he
intends to rely on. Toronto claims that it should have access fo all documents

** Re West Coast Energy Inc. and Union Gas Limited EB-2008-0304, November 19, 2008 &t p.11.
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necessary to meet those charges and frame its defence. In this regard Toronto sets out
a very specific defence. Toronto intends to argue that it has a statutory defence which
allows them to refuse to connect if there is a violation of law. Toronto argues that it is
illegal for unlicensed distributors to profit from distribution activities.

[23] Accordingly, Toronto seeks information on the financial arrangements between
condominium developers and sub-meterers to determine whether either or both of these
are seeking to profit from distribution activities. Toronto argues that this information is
relevant to its defense under section 3.1.1 of the Distribution System Code™. That
section authorizes a refusal to connect where the customer contravenes the laws of
Ontario.

{24] Fairness is always a matter of balancing different interests. As indicated, we do

. not accept that Stinchcombe applies to the disclosure requirements in this case. On the
other hand, we believe Toronto is entitled to frame its defence as it sees fit and to obtain
documents necessary to argue that defence. Whether they will be successful in that ‘
legal argument remains to be seen. But as a matter of fairness they are entitled to have
documents required to a‘dvahnce a defence particularly where, as here, they have
identified a specific arguable defence. Accordingly, we will order Compliance Counsel
to produce all documents relating to smart metering activities at Metrogate and
Avonshire.

[25] This is narrower disclosure than Toronto seeks. Toronto is seeking “afl
information that may relate to suite metering or smart metering practices of Toronto or
third parties, prepared, sent, received, or reviewed by or exchanged with any employee
of the Board who was involved in the review and/or investigation of Toronto in relation to
Toronto’s smart-metering of condominium units”. |

" DSC section 3.1.1 states that; In establishing its connection policy as specified in its Conditions of
Service, and determining how to comply with its obligations under section 28 of the Electricity Act, a
distributor may consider the following reasons to refuse to connect, or continue to connect, a customer:
() contravention of the laws of Canada or the Province of Ontario including the Ontario Eiectrical
Safety Code;
{b) violation of conditions in a distributor’s licence;
{c) materially adverse effect on the reliability or safety of the distribution system;
(d) imposition of an unsafe worker situation beyond normal risks inherent in the operation of the
distribution system;
{e) a material decrease in the efficiency of the distributor’s distribution system;
{f) a materially adverse effect on the quality of distribution services received by an existing
connection; and
{9) if the person requesting the connection owes the distributor money for distribution services, or for
non-payment of a security deposit. The distributor shall give the person a reasonable opportunity
to provide the security deposit consistent with section 2.4.20.
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[26] The Notice of Intention to Make an Order issued by the Board on August 4 limits
the questionable conduct to actions of Toronto with respect to Metrogate and Avonshire.
No allegations are made with respect to other condominiums. Accordingly, any
production of documents should be limited to documents in the possession of
Compliance Counsel that relate to Metrogate and Avonshire.

[27] These documents should be produced within ten days unless there is a claim of
privilege. There is no question that this Board is required to recognize claims of privilege
where appropriate'®, but any claim of privilege must reference specific documents. We
are not prepared to accept blanket claims of privilege.

Disclosure of Third-Party Documents

[28] Toronto is also seeking broad disclosure from third parties. Specifically they

request “all communications among the “Complianants” (Metrogate, Avonshire, Deltera,

and Enbridge) and sub-meterers or condominium developers addressing the terms on
which sub-meters offer to provide sub-metering to condominium developers in the City
of Toronto”. They also request that all members of the Working Group produce alf
proposals and all contracts made with condominium developers relating to the
installation and operation of sub-meters for condominiums in the City of Toronto. Seven
companies form the Working Group.

[29] There is no question that the Board has jurisdiction to order third parties to
produce documents ‘® but this is an unusual step to be taken only when the documents
identified are clearly relevant and no prejudice or undue burden on the third parties

~ results from the disclosure. We do not believe that Toronto has met the burden in this
case.

[30] As the Ontario Municipal Board cautioned in Hammersmith Canada'’ the Board
“must be mindful of the possible abuse of the discovery process. We should be vigilant
against any attempt to transform the right to discovery into a license to procure
information from the world at large”. Toronto has not identified specific documents.
Rather, they request alf seven members of the Working Group and each of the

'* Blood Tribe Department of Health v. Canada (Privacy Commission), [2008] 2 S.C.R. 574.

'® See s. 21(1) of the Ontario Energy Board Act, 1998, and ss. 5.4 and 12 of the Statutory Powers
Procedure Act.

T Hammerson Canada Inc. v. Guelph (City), [1999] O.M.B.D. No. 1174 at para. 7.

0013
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“‘complainants” to produce alf proposals and all contracts with alf condominium
developers in the City of Toronto. |

[31] Concern with a fishing expedition is particularly relevant here where the
members of the Working Group all compete with Toronto in the supply of smart meters
to condominium units. Moreover, this is not a _Stinchéombe case and Toronto's conduct
is being questioned regarding only two condominium units, Metrogate and Avonshire,
not aif condominium units in Toronto. ’

[32] We also noted that the Board has appointed an independent lawyer to act as
Compliance Counsel in this case largely in response to Toronto’s concemns that the
Board should not be acting as both an investigator and prosecutor. Toronto originally
sought an order from the board concerning the separation of those activities. That
matter has been resolved by the Board appointing independent counsel and the
agreement by counsel to certain joint undertakings set out in Appendix A to this
decision.

[33] Itis important in considering this aspect of the motion to note that paragraph 37
of the factum filed by Compliance Counsel states that “the complainant information and
Working Group materials [requested by Toronto directly from the third parties} have not
been shared with Board compliance staff and will not be relied upon by compliance
counsel in this proceeding”. We would also note that of the production ordered with
respect to Metrogate and Avonshire goes beyond the bare minimum that Compliance
Counsel offered, namely that he produce only those documents that he intended to rely
upon.

[34] In the circumstances we believe that the production ordered with respect to
Metrogate and Avonshire materials held by Compliance Counsel meets any fairness
concerns. Accordingly, no production will be ordered against third parties.

Role of Prosecution Staff

[35] In addition to orders for the production of various documents, Toronto also
sought certain orders from the Board relating to procedural matters. The purpose of
these requests was to ensure that sufficient separation was maintained between the
members of Board staff (along with their external counsel) that were and had been
working on the file from a compliance perspective to bring the case against Toronto
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(“Compliance Staff’) and the members of Board staff that were and had been assisting
the Board panel in this matter (“Board Staff").

[38] Prior to the commencement of the oral hearing on the motion, the parties
reached an agreement on an appropriate procedural protocol, which was approved by
the Board. A copy of this protocol, which has been signed by the counsel which are
bound by it, is attached as Appendix A to this decision.

IT IS THEREFORE ORDERED THAT:

1. Compliance Counsel will within ten days produce all information that may relate
to suite metering or smart metering practices of Toronto in refation to Metrogate
or Avonshire, or Metrogate or Avonshire, prepared, sent, received, or reviewed
by or exchanged with any employee of the Board who was involved in the review
and/or investigation of Toronto in relation to Toronto's smart-metering of
condominium units.

DATED at Toronto, October 23, 2009.

ONTARIO ENERGY BOARD

Original signed by

. Kirsten Walli

Board Secretary
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Appendix A
Procedural Protocol

By Notice of Motion dated September 4, 2009, the Defendant Toronto Hydro Electric
 System Limited (“THESL") rehuested an order from the Board establishing a process for
this proceeding, and in particular, governing how the Board will ensure that the Board
Staff Team (consisting of individuals listed below) and the Panel hearing this proceeding
(the "Panel”) will govern their interactions with the Compliance Team (consisting of
individuals listed below).

The Board Staff Team consists of persons who are assisting the Panel in this matter,
specifically Michael Millar, Lenore Dougan and Adrian Pye.

The Compliance Team consists of persons who have been engaged in the
investigation, compliance or prosecution of this application, specifically: Maureen Helt,
MaryArnhe Aldred, Joanna Rosset, Martine Band, Mark Garner, Brian Hewson, Jill
Bada, (no longer an employee of the OEB) Fiona O’Connell, Lee Harmer, and Paul
Gasparatto.

The Board Staff Team agrees to support the following protocol for the Panel's
endorsement:

1. Members from each Team will have no contact with each other about matters
relevant to this proceeding, except through the public hearing process or through
correspondence copied to all other parties. Members of the Compliance team
will have no contact with Board members on matters relevant to this proceeding,
except through the public hearing process.

2. No member of either Team will place any files relevant to this proceeding that are
not on the public record (computer or otherwise) in a place that can be accessed
by the other team or anyone not on their Team.

3. The Team lists will be circulated to everyone at the Board, with instructions that
no person at the Board that is not on one of the Teams may communicate with
any member of either Team about this case except as specifically authorized in
writing from the Board. If it is discovered that a person at the Board has either
assisted the panel in this maiter or engaged in the investigation and prosecution
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of this matter throughout the course of this proceeding, or if, during the course of
this proceeding, any additional persons either assist the panel in this matter or
engage in the investigation and prosecution of this matter, then the Board Staff
Team will immediately inform THESL and such person will be added to the
appropriate list of persons.

4. The Board Staff Team will only provide advice to the Panel on questions of facts,
law, policy or some combination thereof on the public record so that all other
parties can respond. This restriction applies to substantive procedural matters.
However, it does not apply to administrative procedural issues, such as advice
on where items are addressed in the Board’s Rules of Practice and Procedure or
other matters that are similarly not contestable.

5. Point 4 (above) applies to advice on questions of facts, law policy or some
combination thereof in communications between the Board Staff Team and the
Panel after the hearing has concluded (including in discussing or reviewing a
draft decision) so that the Board Staff Team will not provide any such advice
unless the hearing is re-opened and all parties have an opportunity to hear staff's
submissions and make their own submissions.

| undertake o abide by the protocol described above, to the exient that it applies:

Criginal signed by

Michael Millar

Original signed by

Maureen Helt

Original signed by

Glenn Zacher

Criginal signed by

Patrick Duffy
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Stikeran Elliott LLP Barristers & Solicitors

5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 1B%
Tel: {416} 869-5500 Fax: (416) 947-0866 www.stikeman.com

Direct: (416} 869-5688
E-mail: gzacher@stikeman.com

BY COURIER " October 26,2009
File No. 100519.1011

Mr. George Vegh
McCarthy Tétrault LLP
Barristers and Solicitors
Suite 5300, TD Bank Tower
Toronto Dominion Centre
Toronto ON Mb5K 1E6

Dear Mr. Vegh:

Re: Notice of Intention to Make an Order for Compliance under
Section 112.3 of the OEB Act, 1998
Board File No: EB 2009-0308

We enclose documents in the possession of Compliance Counsel which
are we are producing under the terms of the Board’s Order dated October 14,
2009. We are also attaching a list of documents over which privilege is
asserted.

Yours truly,
/\/\/\_" s Jy\/_\
Glenn Zacher
/mas
TORONTO
enclosures
cc: Patrick Duffy MONTREAL
Maureen Helt
OTTAWA
CALGARY
VANCOUVER
NEW YORK

L.ONDON

SYDNEY

5607697 v1
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 No. | DocType |  Date ription " Privilege
1. E-mail April 21,2009 | From Maureen Helt to Jill Bada, Paul Solicitor - client
Gasparatto
2. E-mail April 27,2009 | From Paul Gasparatto to Jill Bada and Solicitor — client
Maureen Helt.
3. E-mail April 27,2009 | From Paul Gasparatto to J 111 Bada and Solicitor ~ client
Maureen Helt.
3.01 | Embeddede- | April27,2009 | From Maureen Helt to Paul Gasparatto and | Solicitor — client
mail Jill Bada
3.02 | Embeddede- | April 27,2009 | From Paul Gasparatto to Jill Bada and Solicitor — client
mail Maureen Helt
3.03 | Attachment— | May 1, 2009 Electricity Distribution Committee Request | Solicitor — client
Briefing Note for Guidance:
4, E-mail. April 27,2009 | From Paul Gasparatto to Jill Bada and Solicitor — client
Maureen Helt. '
4.01 | Embedded e- | April 27,2009 | From Jill Bada to Paul Gasparatto and | Solicitor — client
mail Maureen Helt
5. E-mail April 27,2009 | From Paul Gasparatto to Maureen Helt and | Solicitor — client
Jill Bada.
15.01 | Attachment — May 1, 2009 Electricity Distribution Committee Request | Solicitor — client
Briefing Note , for Guidance:
6. E-mail April 28,2009 | From Maureen Helt to Paul Gasparatto. Solicitor — client
7. Notes April 28,2009 | Written by Maureen Helt. Solicitor — client
8. E-mail April 28,2009 | From Paul Gasparatto to Jill Bada and Solicitor — client
Maureen Helt.
8.01 | Embedded e- | April 28,2009 | From Mark Garner to Paul Gasparatto and | Solicitor — client
mail Adele Margis
8.02 | Embedded e- | April 28, 2009 | From Paul Gasparatio to Adele Margis, Solicitor — client
mail Mark Garner, Jill Bada and Maureen Helt
9. E-mail April 28,2009 | From Paul Gasparatto to Maureen Helt and | Solicitor — client
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2.

| | | ~ | Till Bada, T

9.01 | Embedded e- | April 28,2009 | From Maurcen Helt to Paul Gasparatto and | Solicitor — client
mail Jull Bada.

9.02 | Embeddede- | April 28,2009 | From Paul Gasparatto to Jull Bada and Solicitor — client
mail Maureen Helt.

9.03 | Embedded e- | April 28,2009 : From Mark Garner to Paul Gasparatto, and | Solicitor — client
mail Adele Margis.

9.04 | Embeddede- | April 28,2009 | From Pau] Gasparatto to Adele Margis, Solicitor — client
mail Mark Garner, Jill Bada and Maureen Helt.

10. E-mail April 29, 2009 | From Paul Gasparatto to Jill Bada and Solicitor — client

Maureen Helt.

11. E-mail May 1, 2009 From Maureen Helt to Paul Gasparatto. Solicitor — client

12. E-mail May 1, 2009 From Maureen Helt to Paul Gasparatto. Solicitor — client

12.01 | Embedded e- | May 1, 2009 From Paul Gasparatto to Maureen Helt. Solicitor — client
mail

12.02 | Embedded e- | May 1, 2009 From Maureen Helt to Paul Gasparatto. Solicitor — client
mail

13. E-mail May 1, 2009 From Paul Gasparatto to Maureen Helt. Solicitor — client

13.01 | Embedded e- | May 1, 2009 From Maureen Helt to Paul Gasparatto. Solicitor — client
mail

14. E-mail May 4. 2009 From Maureen Helt to Paul Gasparatto. Solicitor — client

14.01 | Embedded e- | May 4, 2009 From Paul Gasparatto to Maureen Helt and | Solicitor — client
mail Jill Bada.

14.02 | Embedded e- | May 4, 2009 From Paul Gasparatto to Maureen Helt and | Solicitor — client
mail - Jill Bada.

14.03 | Embedded e- | May 4, 2009 From Maureen Helt to Paul Gasparatto and | Solicitor — client
mail Jill Bada.

14.04 | Embedded e- | May 4, 2009 From Paul Gasparatto to Jill Bada and Solicitor — client
mail Maureen Helt.

14.05 | Embedded e- | May 4, 2009 From Jill Bada to Paul Gasparatto and Solicitor — client
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mail "Maureen Helt.
15. E-mail May 7, 2009 From Paul Gasparatto to Maureen Helt and | Solicitor — client
Jill Bada.
15.01 | Attachment — | None. Draft Letter. Solicitor — client
Letter
16. E-mail May 7 2009 From Maureen Helt to Jill Bada and Paul Solicitor - client
Gasparatto.
16,01 | Embedded e- | May 7 2009 From Jill Bada to Paul Gasparatto and Solicitor — client
mail Maureen Helt.
16,02 | Embedded e- | May 7 2009 From Paul Gasiaaratto to Jill Bada. Solicitor — client
mail
16.03 | Embedded e- | May 4, 2009 From Maureen Helt to Paul Gasparatio and | Solicitor — client
mail Jill Bada.
16.04 | Embedded e- | May 4, 2009 From Paul Gasparatto to Jill Bada and Solicitor — client
mail Maureen Helt.
16.05 | Embedded e- | May 4, 2009 From Jill Bada to Paul Gasparatto and Solicitor — client
mail Maureen Helt.
16.06 | Attachment— | None. | Draft Letter. Solicitor — client
Letter
17. E-mail May 7, 2009 From Maureen Helt to Jill Bada and Paul Solicitor — client
Gasparatto.
17.01 | Embedded e- | May 7, 2009 From Jill Bada to Paul (Gasparatto and Solicitor — client
mail Maureen Helt
17.02 | Embedded e- | May 7 2009 From Paul Gasparatto to Jill Bada. Solicitor — client
mail
17.03 | Embedded e- | May 4, 2009 From Maureen Helt to Paul Gasparatto and | Solicitor — client
mail Jill Bada.
17.04 | Embedded e- | May 4, 2009 From Jill Bada to Paul Gasparatto and Solicitor — client
mail Maureen Helt.
18. E-mail May 8, 2009 From Paul Gasparatto to Maureen Helt and | Solicitor — client

Jill Bada.
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No. Doc Type Date Description Privilege
18.01 | Attachment— | May 9, 2009 Draft Letter. Solicitor — client
Letter -
19. E-mail May 8, 2009 From Maureen Helt to Paul Gasparatto and | Solicitor — client
Jill Bada.
19.01 | Embedded e- | May 8, 2009 From Paul Gasparatto to Maureen Helt and | Solicitor — client
mail Jill Bada.
20, E-mail May 8, 2009 From Maureen Helt to Paul Gasparatto and | Solicitor — client
Jill Bada.
20.01 | Embedded e- | May 8, 2009 From Paul Gasparatto to Maureen Helt and | Selicitor — client
mail Jill Bada
20,02 | Attachment— | May 9, 2009 Draft Letter. Solicitor — client
Letter
21. E-mail May 21, 2009 | From Paul Gasparatto to Maureen Helt and | Solicitor — client
Jill Bada.
22, E-mail May 21,2009 | From Paul Gasparatto to Maureen Helt and | Solicitor — client
Jill Bada.
23, E-mail May 25,2009 | From Paul Gasparatto to Jill Bada and Solicitor — client
Maureen Heit.
23.01 | Attachment— | None. Compliance Case Briefing Note. Solicitor — client
Briefing Note
24, E-mail July 15,2009 | From Maureen Helt to Paul Gasparatto. Solicitor — client
2401 | Embedded e- | July 15,2009 | From Paul Gasparatto to Maureen Helt Solicitor — client
mail
24.02 | Embedded e~ | July 15,2009 | From Maureen Helt to Paul Gasparatto Solicitor — client
mail
24.03 | Embedded e- | July 15, 2009 From Paul Gasparatto to Maureen Helt. Solicitor — client
mail
25, E-mail July 15,2009 | From Maureen Helt to Paul Gasparatto. Solicitor — client
25.01 | Embedded e- | July 15, 2009 From Paul Gasparatto to Maureen Helt. Solicitor — client
mail
26. E-mail July 15, 2009 From Paul Gasparatto to Maureen Hell. Solicitor — client
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26.01

Embedded e- | July 15,2009 | From Maureen Helt to Paul Gasparatto Solicitor — client
mail

26.02 | Embedded e- | July 15,2009 | From Paul Gasparatto to Maureen Helt. Solicitor — client
mail

26.03 | Embedded e- | July 15,2009 | From Maureen Helt to Paul Gasparatto Solicitor — client
mail

27. E-mail July 29,2009 | From Mark Garner to Joanna Rosset and Solicitor — client

Paul Gasparatto.

27.01 | Embedded e- { July 29, 2009 From Joanna Rosset to Mark Garner, Paul Solicitor — client
mail Gasparatto and Brian Hewson

28. E-mail. August 25, From Paul Gasparatto to Maureen Helt. Solicitor — client

2009
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From Dennis O’Leary to Maureen Helt

1.01 | Attachment - Letter April 22,2009 From Colin McLorg to Giuseppi Bello

1.02 | Attachment - Letter Aprii 22, 2009 From Colin McLorg to Lou Tersigni
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19. E-mail August 21,2009 | From Maureen Helt to Colin McLorg




Page 1 of [

From: Dennis O'Leary [doleary@airdberlis.com)

Sent: April 24, 2009 3:36 PM

To: Maurcen Helt

Subject: RE: SSMWG Complaint, Toroato Hydro Letters

Attachments: Reply to Avonshire Apr 2009.pdf, Reply to Metrogate‘ Apr 2008.pdf
Maureen,

I am forwarding two letters which were sent to two projects which are being built by the Tridell Group of
Companies. |will fry and forward to your attention on Monday copies of the offers to connect and the requests
by both Metrogate and the Avonshire specifically requesting that an offer fo connect that contemplates a bulk
meter and the sub-metering of the buildings by a competitive smart sub-meterer. The requests were made
because the only offer to conniect that Toronto Hydro provided contemplated it individually suite metering the
buildings. The attached letter claarly states Toronto Hydro's positian which is that it will not provide a bulk meter
and that "it has no obligation to do otherwise".

Suffice to say that it is the view of the SSMWG that Toronto Hydro is clearly wrong. If this position cortinues and
{s sustained, it will eliminate the competitive Smart sub-metering industry in Ontario.

Aside from the breader implications of this position, these two projects are at the point where the developers wish
to get thelr shovels in the ground and they immediately need sufficient power for construction purposes, These
developers remain desirous of engaging a smart sub-metering scompany but are faced with the situation where
they need power and It appears that Toronto Hydro will not make the necessary connections until they capitulate
{0 its demand that Toronto Hydro be allowed to meter the huildings.

Can we please discuss the immediate steps that can be taken to insure that these projects are provided with
sufficient power fo allow construction to proceed. To my understanding, the needs of these projects and the jobs
that they will provide cannot await the conclusion of an enforcement proceeding. | welcome your thoughts on

this.

Regards

Dennis M. O'Leary

Aird & Berlis LLP

Barristers and Solicitors
Brookfield Place, Suite 1800
Box 754, 181 Bay Sireet
Toronto, ON MS5J 279

Tel: 416-865-4711
Fax 416-863-1515

This email may contain confidential andfor privileged information for the sole use of the Infended recipient. Any review or distribution by others is strictly
profibited, IF yau have received this emall in error, please contagt the sender and delete alf copies. Opinions, conslusions or other informalion
expressed or confained in this email are not given or endorsed by the sender unfess otherwise ailfirmed indspendently by the sender.
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2008 April 22

Mr. Giuseppi Bello

Project Manager
Residences of Avonshire Inc
4800 Dufferin Street
Toronto, ON M3H 558

via email

Dear Mr. Bello:
RE: Metering and Offers to Connect for ‘Avonshire’ Projecis

Thank you for your fetter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting
address information in your letter resulted in delays in its delivery. Your letter, received by
me April 20, has been referred to me for reply.

Your letter generally concerns Toronto Hydro's policy and praciice regarding offers to
connect and smart metering for new condominiums, particularly those menticned in the
subject line of your lefter. Your letter goes on to reguest that Toronto Hydro prepare a
revised Offer to Connect for those condominiums based on a bulk meter / sub-metering
configuration. As explained below, Torento Hydro does not offer that connection
configuration for new condaminiums and therefore will not prepare a revised Offer to
Connect on that basis.

The Ontario Energy Board ('OEB’) requlates Toronto Hydro rates and service offerings.
The OEB has defined the term ‘smart metering’ as follows: “The Board uses the term
*smart metering” to describe the situation in which a licensed distributor individually meters
every condominium unit {and the condominium's common areas) with a smart meter. in
this scenario, each unit will become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed
distributor.”y’

As set out in Toronto Hydro's Cenditions of Service, for condominium projects commenced
with Toronto Hydro on and after February 28, 2008 ('new condominiums’), Toronto Hydro
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering

! [EB-2007-0772 Notice of Proposal etc. issuad Janvary 5. 2008]



compliant with smart metering regulations) for all separate units and for common areas
(‘individually metered units') at no charge to the developer. Upon registration and creation
of the condominium corporation, the holders of the individually metered units become the
direct customers of Toronto Hydro.

Toronto Hydro (along with other licensed distributors) has been specifically authorized to
conduct smart metering as part of its standard, licensed distribution activities. The OEB
has stated as follows:

“The Board has previously determined in rates proceedings related fo smart metering
activities of certain distributors that smart metering is a part of the distribution activity
that is already covered by distributors' distribution licences. As there is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed distributors can smart meter condominiums. in the
Board's view, this is in keeping with the current reguiatory framework in the electricity
sector.

The Board is also of the view that Regulation 442 allows all licensed distributars to
smart meter in condominiums.™

“As sef out in the January Notice, the Board remains of the view that smart metering
is a distribution activity, and that the Electricity Act and Regulation 442 taken together
allow all licensed distributors to undertake smart metering in condominiums, The
distributor would do so as a distribution activity within its licensed service area,”

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the
manner described in its Conditions of Service and that it has no obligation to do otherwise.

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter.

Specifically, you state your understanding that Toronto Hydro advised you that “Toronto
Hydro was the only entity that had the right to own and supply meters for any of our
projects and that no other options for metering were available.”

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and
will attach the individually metered units as direct customers, Toronto Hydro's Conditions
of Service provide for alternative bids for the installation of meters and do not preclude the
installation of an additional sub-metering system, should the developer or condominium
wish to install one, provided it does not interfere with Toronto Hydro's equipment.

Your request for a further Offer to Connect assuming buik metering is based on an
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts
Toronto Hydro's advice referred to above. In fact, that Section provides as follows:

“Despite the Condominium Act, 1998 and any other Act, 2 distributor and any other
person licensed by the Board to do so shall, in the circumstances prascribed by
regulation, install a smart meter, metering equipment, sysiems and technology and
associated eguipment, syslems and technologies or smart sub-metering systems,
equipment and technology and any associated equipment, systems and technologies
of a type prescribed by regulation.”

Section 53.17 of the Flectricity Act does not contradict Toronto Hydro's position and is
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a

2[EB-2007-0772 Notice of Proposal etc, January 8, 2008, pages 2-3]
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distributor from installing smart metering, nor require a non-distributor to provide sub-
metering, but rather goes to the requirement that whatever equipment is instailed be of a
type required by regulation. Furthermore, it clearly does not establish a right on the part of
any person to install sub-metering equipment. Sub-metering is referred to because such
configurations are ailowed, but not reqguired, in the case of existing condominiums aiready
fitted with bulk meters.

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or
connection practice or in its Conditions of Service is out of compliance with Code,
reguiation, or legislation. The OEB has expressly concluded that smart metering of
condominiums is a distribution activity authorized by the existing licenses of distributors,
and has not established any obligation on distributors to provide for sub-metering
configurations in new condominiums.

For these reasons Toronto Hydro does not accept the request set out in your letter.
Please contact me if you have concerns or questions around any of these matters.

Yours truiy,

(Original signed by)

Colin McLorg
Manager, Regulatory Policy and Relations
416-542-2513

cmclorg@torontahydro.com
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Colin J. MeLorg

14 Carlton St. Telephone; 418-542-2513
Torento, Ontatio Facsimile: 416-542.2776 S
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2008 April 22

Mr. Lou Tersigni
Project Manager
Metrogate Inc

4800 Dufferin Street
Toronto, ON M3H 559
via email

Dear Mr. Tersigni:
RE: Metering and Offers fo Connect for ‘Metrogate' Projects

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting
address information in your letter resulted in delays in its delivery. Your letter, received by
me April 20, has been referred to me for reply.

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to
connect and smart metering for new condominiums, particularly those mentioned in the
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a
revised Offer to Connect for those condominiums based on a bulk meter / sub-metering
configuration. As explained below, Toronto Hydro does not offer that connection
configuration for new condominiums and therefore will not prepare a revised Offer to
Connect on that basis.

The Ontario Energy Board ("OEB") regulates Toronto Hydro rates and service offerings.
The OEB has defined the term ‘smart metering’ as follows: “The Board uses the term
“smart metering” to describe the situation in which a ticensed distributor individually meters
every condominium unit (and the condominium’s common areas) with a smart meter. In
this scenario, each unit will become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed

distributor.”)’
As set out in Toronto Hydro's Conditions of Service, for condominium projects commenced

with Toronto Hydro on and after February 28, 2008 ('new condominiums’), Torento Hydro
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering

' [EB-2007-0772 Notice of Proposal etc. issued January 8, 2008]



compliant with smart metering regulations) for all separate units and for common areas
(‘individually metered units') at no charge to the developer. Upon registration and creation
of the condominium corporation, the holders of the individually metered units become the
direct customers of Toronto Hydro.

Toronto Hydro (along with other licensed distributors) has been specifically authorized to
conduct smart metering as part of ifs standard, licensed distribution activities. The OEB
has stated as follows:

“The Board has previously determined in rates proceedings related to smart metering
activities of certain disiributors that smart metering is a part of the distribution activity
that is already covered by distributors' distribution licences. As there is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed disiributors can smart meter condeminiums. In the
Beard's view, this is in keeping with the current regulatory framework in the electricity
sector.

The Board is also of the view thai Reguiation 442 allows all licensed distributors to
smarl meter in condominiums.”

*As set out in the January Notice, the Board remains of the view that smart metering
is a distribution activily, and that the Eiectricity Act and Regulation 442 taken together
allow ait licensed distributors to undertake smart metering in condominiums, The
distributor would do so as a distribution activity within its licensed service area.”

Toronto Hydre therefare asserts that it is authorized to connect new condominiums in the
manner described in its Conditions of Service and that it has no cbligation io do otherwise.

The statement of Toronto Hydro’s position in this matier is not entirely correct in your letier.

Specifically, you state your understanding that Toronto Hydro advised you that “Toronto
Hydro was the only entity that had the right to own and supply meters for any of our
projects and that no other options for meiering were available.”

Whiie it is the case that ultimately Toronto Hydro will own the metering infrastructure and
will attach the individually metered units as direct customers, Toronto Hydro's Conditions
of Service provide for alternative bids for the instafiation of meters and do not preclude the
installation of an additional sub-metering system, should the developer or condominium
wish to instal! one, provided it does not interfere with Taronto Hydro’s equipment,

Your request for a further Offer to Connect assuming butlk metering is based on an
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts
Toronto Hydro's advice referred {0 above. In fact, that Section provides as foilows:

“Despite the Condominium Act, 1998 and any other Act, a distributor and any other
person licensed by the Beard to do so shall. in the circumstances prescribed by
regulation, install a smart meter, metering equipment, systems and technology and
associated equipment, systems and {echnologies or smart sub-metering systems,
equipment and technology and any associated equipment, systems and technologies
of a lype prescrihed by regulation.”

Section 53.17 of the Electricity Act does not centradict Toronte Hydra's position and is
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a

2IEB-2007-0772 Notice of Proposal etc, January 8, 2008, pages 2-3]
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distributor from installing smart metering, nor require a non-distributor to provide sub-
metering, but rather goes to the requirement that whatever equipment is instailed be of a
type required by regulation. Furthermore, it clearly does not establish a right on the part of
any person to install sub-metering equipment. Sub-metering is referred to because such
configurations are allowed, but not required, in the case of existing condominiums already
fitted with bulk meters.

In summary, nothing with respect to new condominiums in Toronto Hydro’s metering or
connection practice or in its Conditions of Service is out of compliance with Code,
regulation, or legislation. The OEB has expressly conciuded that smart metering of
condominiums is a distiibution activity authorized by the existing licenses of distributors,
and has not established any obligation on distributors 1o provide for sub-metering
configurations in new condominiums.

For these reasons Toronto Hydro does not accept the request set out in your letter.
Please contact me if you have concerns or guestions around any of these matters.

Yours truly,

{(Original signed by)

Calin Mclorg
Manager, Regulatory Policy and Relations
416-542-2513

cmclorg@torontohydro.com
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From: Maureen Helt

Sent: April 24, 2009 3:49 PM

To: Mark Garner; Jill Bada

Subject: FW: SSMWG Complaint, Toronto Hydro Letters

Attachments: Reply to Avonshire Apr 2009.pdf; Reply to Metrogate Apr 2009.pdf
Please see message helow and attachments. Perhaps we can discuss early next week ?

From: Dennis O'Leary [mailto:doleary@airdbetlis.com]
Sent: April 24, 2009 3:36 PM

To: Maureen Helt

Subject: RE: SSMWG Complaint, Toronto Hydro Letters

Maureen,

| am forwarding two letters which were sent to two projects which are being built by the Tridell Group of
Companies. | will try and forward 1o your attention on Monday copies of the offers to connect and the requests
by both Metrogate and the Avonshire specifically requesting that an offer to connect that contemplates a bulk
meter and the sub-metering of the buildings by a competitive smart sub-meterer. The requests were made
because the only offer to connect that Toronto Hydro provided contemplated it individually suite metering the
buildings. The attached lstter clearly states Toronto Hydro's position which 1s that it will not provide a bulk meter

and that "it has no obligation to do otherwise".

Suffice to say that it is the view of the SSMWG that Toronto Hydro is clearly wrong. If this position continues and
is sustained, it will eliminate the competitive Smart sub-metering industry in Ontario.

Aside from the broader Implications of this position, these wo projects are at the point where the developers wish
to get their shovels in the ground and they immediately need sufficient power for construction purposes. These
developers remain desirous of engaging a smart sub-metering company but are faced with the situation where
they need power and it appears that Toronio Hydro will not make the necessary connections until they capitulate
to its demand that Toronto Hydro be allowed to meter the buildings.

Can we please discuss the immediate steps that can be taken to insure that these projects are provided with
sufficient power to allow construction to proceed. To my understanding, the needs of these projects and the jobs
that they will provide cannot await the conclusion of an enforcement proceeding. | welcome your thoughts on

this.

Regards

Dennis M, O'Leary

Aird & Berlis LLP

Barristers and Sollcitors
Brookfield Place, Suite 1800
Box 754, 181 Bay Street
Toronto, ON M5J 279

Tel. 416-865-4711
Fax 416-863-1515

This email may contaln confidential andior privilegad information for the sole use of the infended recipieni, Any review or distribution by others is sirictly
orohibited, Jf vou have recelved this email in arror, piease confact ihe sender and dalele all coples. Opinfons, conclusions or other information
exprossed or contalned in this emait are not given or endorsed by the sender unless otherwise affirmed independently by the sendear.
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Colin J. MclLorg

14 Carlton St. Telephone: 416-542-2513

Toranto, Ontario Facsimila: 416-542-2778

M5B 1K5 cmelorg@toronfohydro.com
2009 April 22

Mr. Giuseppi Bello

Project Manager
Residences of Avanshire Inc
4800 Dufferin Street
Toronto, ON M3H 559

via email

Dear Mr. Belio:
RE: Metering and Offers {o Connect for ‘Avonshire’ Projects

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting
address information in your letter resulted in delays in its delivery. Your lefter, received by
me April 20, has been referred to me for reply.

Your letter generally concerns Toronto Hydro’s policy and practice regarding offers to
connect and smart metering for new condominiums, particularly those mentioned in the
subject line of your lefier. Your letier goes on to request that Toronto Hydro prepare a
revised Offer o Connect for those condominiums based on a bulk meter / sub-metering
configuration. As expiained below, Toronto Hydro does not offer that connection
configuration for new condominiums and therefore wili not prepare a revised Offer to
Connect on that basis.

The Ontario Energy Board {{OEB’) regulates Toronto Hydro rates and service offerings.
The OEB has defined the term ‘smart metering’ as follows: “The Board uses the term
*smart metering” to describe the situation in which a licensed distributor individually meters
every condominium unit (and the condominium’s common areas) with a smart meter. In
this scenario, each unit will become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed
distributor.”)’

As set out in Toronte Hydro's Conditions of Service, for condominium projects commenced
with Torento Hydro on and after February 28, 2608 ('new condominiums'), Toronto Hydro
will provide smart metering as defined by the OEB {i.e., individual unit or suite metering

‘ [EB-2007-0772 Notice of Proposal etc. issued January 8. 2008]
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compliant with smart metering regulations) for all separate units and for common areas
{"individually metered units’) at no charge to the developer. Upon regisiration and creation
of the condominium corporation, the holders of the individually metered units become the
direct customers of Toronto Hydro.

Toranto Hydro {along with other licensed distributors) has been specifically authorized to
conduct smart metering as part of its standard, licensed distribution activities. The OEB
has stated as follows:

"The Board has previously deiermined in rates proceedings related to smart metering
activities of certain distibutors that smart metering is a part of the distribution acfivity
that is already covered by distributors' distribution licences. As there is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed distributors can smart meter condominiums. in the
Board's view, this is in keeping with the current regulatory framework in the electricity
sector,

The Board is also of the view that Regulation 442 allows all licensed distribuiors to
smart meter in condominiums.”

“As set out in the January Notice, the Board remains of the view that smart metering
is a distribution activity, and that the Electricity Act and Regulation 442 taken together
allow ail licensed distributors to undertake smart metering in condominiums. The
distributor would do so as a distribution activity within its licensed service area.”

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the
manner described in its Conditions of Service and that it has no obligation to do ctherwise.

The statement of Toronto Hydro's position int this matter is not entirely correct in your ietter.
Spedifically, you state your understanding that Toronto Hydro advised you that “Toronto
Hydro was the only entity that had the right to own and supply meters for any of our
projects and that no other options for metering were available.”

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and
will attach the individually metered units as direct customers, Toronto Hydro’s Conditions
of Service provide for alternative bids for the installation of meters and do not preclude the
installation of an additional sub-metering system, should the developer or condominium
wish to install one, provided it does not interfere with Toronto Hydro's equipment.

Your request for a further Offer to Connect assuming buik metering is based on an
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts
Toronto Hydro's advice referred to above. In fact, that Section provides as follows:

“Despite the Condominium Act, 1998 and any olher Act, a distributor and any other
person licensed by the Board 1o do so shall, in the circumstances prescribed by
regulation, instail a smart meter, metering eguipment, systems and technology and
associated equipment, systems and technologies or smart sub-metering systems,
equipment and technology and any associated equipment, systems and technologies
of a type prescribed by regulation.”

Section 53.17 of the Electricify Act does not contradict Toronto Hydro's position and is
irrelevant to this issue, since with respect o new condominiums, it does not prohibit a

?[EB-2007-0772 Notice of Proposal etc, January 8, 2008, pages 2-3]
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distributor from instailing smart metering, nor require a non-distributor to provide sub-
metering, but rather goes 1o the requirement that whatever equipment is installed be of a
type required by regulation. Furthermore, it clearly does not establish a right on the part of
any person to install sub-metering equipment. Sub-metering is referred to because such
configurations are allowed, but not required, in the case of existing condominiums already
fitted with bulk meters.

In summary, nothing with respect to new condeminiums in Toronto Hydro's metering or
connection practice or in its Conditions of Service is out of compliance with Code,
regulation, or legislation. The OEB has expressly concluded that smart metering of
condominiums is a distribution activity authorized by the existing licenses of distributors,
and has not established any obligation on distributors to provide for sub-metering
configurations in new cendominiums.

For these reasons Toronto Hydro does not accept the request set out in your letter.
Please contact me if you have concerns or gquestions arcund any of these matiers.

Yours fruly,
{Original signed by)

Colin McLorg
Manager, Regulatory Policy and Relations
416-542-2513

cmclorg@forontchydro.com
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Colin J. McLorg

14 Carlton St. Telephone: 416-542-2513
Toronte, Ontario Facsimile; 416-542-2776
M5B 1K5 cmclorg@torontohydro.com f{)%’f}ﬁ%@ ?’%'}!{i re
electric system
2009 April 22

Mr. Lou Tersigni
Project Manager
Metrogate Inc

4800 Dufferin Street
Toronto, ON M3H 539
vig 8mail

Dear Mr. Tersigni:
RE: Metering and Offers to Connect for '‘Metrogate’ Projects

Thank you for your letter of March 10, 2009 to cur Mr. Trgachef. Unfortunately, conilicting
address information in your letter resuited in delays in its delivery. Your letter, received by
me April 20, has been referred to me for reply.

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to
connect and smart metering for new condominiums, particularly those mentioned in the
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a
revised Offer to Connect for those condominiums based on a bulk meter / sub-metering
configuration. As explained below, Toronto Hydro does not offer that connection
configuration for new condominiums and therefore will not prepare a revised Offer to
Connect on that basis.

The Ontario Energy Board {{OER’) regulates Toronte Hydro rates and service offerings.
The OER has defined the term ‘smart metering’ as follows: “The Board uses the term
“smart metering” to describe the situation in which a licensed distributor individually meters
every condominium unit (and the condominium's common areas) with a smart meter. In
this scenario, each unit will become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed
distributor.”)’

As set out in Toronto Hydro's Canditions of Service, for condominium projects commenced
with Toranto Hydro on and after February 28, 2008 {('new condominiums”), Toronto Hydro
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering

! [EB-2007-0772 Notice of Proposal etc. issued January 8, 2008]



compliant with smart metering regulations} for all separate units and for common areas
(‘individually metered units’) at no charge to the developer. Upcn registration and creation
of the condominium corporation, the holders of the individually metered units become the
direct customers of Toronto Hydro.

Toronto Hydro (along with other licensed distributors) has been specifically authorized to
conduct smart metering as part of its standard, licensed distribution activities. The OEB
has stated as follows:

“The Board has previously determined in rates proceedings related to smart metering
activities of certain distributors thai smart metering is a part of the distribution activily
that is already covered by distributors' distribulion licences. As there is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed distributors can smart meter condominiums. In the
Board's view, this is in keeping with the current regulatory framework in the electricity
sector.

The Board is aiso of the view that Regulation 442 allows all licensed distributors to
smart meter in condominiums."?

"As set out in the January Notice, the Board remains of the view that smart metering
is a distribution activity, and that the Electricity Act and Regulation 442 taken together
allow all licensed distributors to undertake smart metering in condominiums. The
distributor would do so as a distribution activity within its licensed service area.”

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the
manner described in its Conditions of Service and that it has no obligation to do otherwise.

The statement of Toronto Hydro’é position in this matier is not entirely correct in your letter.

Specifically, you state your understanding that Toronto Hydro advised you that “Toronto
Hydro was the only entity that had the right to own and supply meters for any of our
projects and that no other options for metering were available.”

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and
will attach the individually metered units as direct customers, Toronto Hydro's Conditions
of Service provide for alternative bids for the installation of meters and do not preclude the
instailation of an additional sub-metering system, should the developer or condominium
wish to install one, provided it does not interfere with Toronto Hydro's equipment.

Your request for a further Offer o Connect assuming bulk metering is based on an
incorrect interpretation of Section 53.17 of the Efectricity Act, which you state confradicts
Toronto Hydro's advice referred o above. in fact, that Section provides as follows:

"Despite the Condominium Act, 1898 and any other Act, a distributor and any other
person licensed by the Board to do so shali. in the circumstances prescribed hy
regulation, install a smart meter, metering eguipment, systerns and technology and
associated equipment, systems and technologies or smart sub-metering systems,
equipment and technology and any associated equipment, systems and technologies
of @ type prescribed by regulation.”

Section 53.17 of the Electricity Act does not contradict Toronto Hydro's position and is
irrelevant tc this issue, since with respect to new condominiums, it does not prohibit a

2 [EB-2607-0772 Notice of Proposal etc, January 8, 2008, pages 2-3]

3 [EB-2C07-0772 Notice of Proposal etc, June 10. 2008, pages 4]

0047



- 0048

distributor from installing smart metering, nor require a non-distributor to provide sub-

metering, but rather goes to the requirement that whatever equipment is installed be of a

type required by regulation. Furthermore, it clearly does not establish a right on the part of
any person to install sub-metering equipment. Sub-metering is referred {o because such

* configurations are allowed, but not required, in the case of existing condominiums already

fitted with bulk meters.

In summary, nothing with respect to new condominiums in Toronto Hydro’s metering or
connection practice or in its Conditions of Service is out of compliance with Code,
regulation, or legislation. The OEB has expressly concluded that smart metering of
condominiums is a distribution activity authorized by the existing licenses of distributors,
and has not established any obligation on distributors 1o provide for sub-metering
configurations in new condominiums.

For these reasans Toronto Hydro does not accept the request set cut in your letter,
Please contact me if you have concerns or questions around any of these matters.

Yours truly,
{Criginal signed by)

Colin MclLorg
Manager, Regulatory Policy and Relations
416-542-2513

cmclorg@torontohydro.com
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Paul Gasparatto

From: Jill Bada

Sent: April 27, 2009 9:29 AM
To: Paul Gasparatto
Subject: Fw: SSMWG Complaint, Toronto Hydro Letters

Attachménts: Reply to Avonshire Apr 2008.pdf; Reply to Metrogate Apr 2009.pdf

Fyi

From: Maureen Helt

To: Mark Garner; Jill Bada

Sent: Fri Apr 24 15:49:08 2009

- Subject: FW: SSMWG Complaint, Toronto Hydro Letters

Please see message below and attachments. Perhaps we can discuss early next week ?

From: Dennis O'Leary [mailto:doleary@airdberlis.com]
Sent: April 24, 2009 3:36 PM

To: Maureen Helt

Subject: RE: SSMWG Complaint, Toronto Hydro Letters

Maureen,

| am forwarding two letters which were sent to two projects which are being built by the Tridell Group of
Companies. | will try and forward to your attention on Monday copies of the cifers to connect and the requests
by both Metrogate and the Avonshire specifically requesting that an offer to connect that contemplates a bulk
meter and the sub-metering of the buildings by a competitive smart sub-meterer. The requests were made
because the only offer to connect that Toronto Hydro provided contemplated it individually suite metering the
buitdings. The attached letter clearly states Toronto Hydro's position which is that it will not provide a butk meter
and that "it has no obligation to do otherwise".

Suffice to say that it is the view of the SSMWG that Toronto Hydro is clearly wrong. If this position continrues and
is sustained, it will eliminate the competitive Smart sub-metering industry in Oniario.

Aside from the broader implications of this position, these two projects are at the point where the developers wish
to get their shovels in the ground and they immediately need sufficient power for construction purposes. These
developers remain desirous of engaging a smart sub-metering company but are faced with the situation where
they need power and it appears that Toronto Hydro will not make the necessary connections until they capitulate
to its demand that Toronto Hydro be allowed to meter the buildings.

Can we please discuss the immediate steps that can be taken to insure that these projects are provided with
sufficient power to allow construction to proceed. To my understanding, the needs of these projects and the jobs
that they will provide cannot await the conclusion of an enforcement proceeding. | welcome your thoughts on

this.

Regards

Dennis M. O'Leary
Aird & Berlis LLP
Barristers and Solicitors

05/10/2009
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Colin J. McLorg

14 Carlton St. Telephone: 416-542-2513
Toronto, Ontario Facsimile: 416-542-2776
M5B 1K5 cmclorg@torontchydro.com toronts hygjr@
eleciric system
2009 Apiil 22

Mr. Giuseppi Bello

Project Manager
Residences of Avonshire Inc
4800 Dufferin Street
Toronto, ON M3H 589
Vigeérpail

Dear Mr. Bello:
RE: Metering and Offers to Connect for ‘Avonshire’ Projects

Thank you far your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting
address information in your letter resulted in delays in its delivery. Your letter, received by
me April 20, has been referred to me for reply.

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to
connect and smart metering for new condominiums, particularly those mentioned in the
subject line of your lefter. Your letter goes on to request that Toronto Hydro prepare a
revised Offer to Connect for those condominiums based on a bulk meter / sub-metering
configuration. As explained below, Taronto Hydro does not offer that connection
canfiguration for new condominiums and therefore will not prepare a revised Offer {o
Connect on that basis. :

The Ontario Energy Board (‘OEB') regulates Toronto Hydro rates and service offerings.
The OEB has defined the term ‘smart metering’ as follows: “The Board uses the term
“smart metering” to describe the sifuation in which a licensed distributor individuaily meters
every condominium unit (and the condominium's common areas) with a smart meter. in
this scenario, each unit wil become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed
distributor.”'

As set out in Toronto Hydra's Conditions of Service, for condominium projects commencad
with Toronto Hydro on and. after February 28, 2008 (‘'new condominiums’), Toronte Hydro
will provide smart metering as defined by the OEB (i.e., individual unif or suite metering

' [EB-2007-0772 Notice of Proposal etc. issued January 8. 2008]
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compliant with smart metering regulations) for all separate units and for common areas
('individually metered units’) at no charge to the developer. Upon registration and creation
of the condominium corporation, the holders of the individually metered units become the
direct customers of Toronto Hydro.

Torento Hydro (along with other licensed distributors) has been specifically authorized to
conduct smart metering as part of its standard, licensed distribution activities. The OEB
has stated as foliows:

“The Board has previously determined in rates proceedings related to smart matering
activities of certain distributors that smart metering is a parf of the distribution aclivity
that is already covered by distributors’ distribution licences. As there is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed distributors can smart meter condominiums. In the
Board's view, this is in keeping with the current ragulatory framework in the electricity
sector.

The Board is also of the view that Regulation 442 zllows all licensed distributors to
smart meter in condominiums.”

“As set out in the January Nofice, the Board remains of the view that smart metering
is a distribution activity, and that the Electricity Act and Regulation 442 taken together
aliow all licensed distributors to undertake smart metering in condominiums. The
distributor would do sc as a distribution activity within its licensed service area.”

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the
manner described in its Conditions of Service and that it has no obligation to do otherwise.

The statement of Toronto Hydro’s pasition in this matter is not entirely correct in your letter.
Specifically, you state your understanding that Teronto Hydro advised you that “Toronto
Hydro was the only entity that had the right to own and supply meters for any of our
projects and that no other options for metering were available.”

White it is the case that ultimately Toronto Hydro will own the metering infrastructure and
will attach the individually metered units as direct customers, Toronto Hydro's Conditions
of Service provide for alternative bids for the instaliaticn of meters and do not preciude the
installation of an additional sub-metering system, should the developer or condominium
wish to install one, provided it does not interfere with Toronto Hydro's equipment.

Your request for a further Offer to Connect assuming bulk metering is based on an
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts
Toronto Hydro's advice referred o above. In fact, that Section provides as follows:

"Despite the Condominium Act, 1988 and any other Act, a distribuior and any other
person licensed by the Beard to do so shall, in the circumstances prescribed by
regulation, install a smart meter, metering equipment, systems and technology and
associated equipment, systems and technologies or smart sub-metering systems,
equipment and technology and any associated eguipment, systems and technologies
of a iype prescribed by regulation.”

Section 53.17 of the Electricity Act does not contradict Toronto Hydro's position and is
irrelevant tc this issue, since with respect to new condominiums, it does not prohibit a

2 [EB-2007-0772 Notice of Proposal etc, January 8, 2008, pages 2-3]
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distributor from installing smart metering, nor require a non-distributor to provide sub-
metering, but rather goes to the requirement that whatever equipment is installed be of a
type required by regulation, Furthermore, it clearly does not estabiish a right on the part of
any person to install sub-metering equipment. Sub-metering is referred to because such
configurations are allowed, but not required, in the case of existing condominiums already
fitted with bulk meters.

In summary, nothing with respect to new condominiums in Toronto Hydro’s metering or
connection practice or in its Conditions of Service is out of compitance with Code,
regulation, or legisiation. The OEB has expressly concluded that smart metering of
condominiums is a distribution activity authorized by the existing licenses of distributors,
and has not established any abligation on distributors to provide for sub-metering
configurations in new condominiums.

For these reasons Toronto Hydro does not accept the request set out in your letter.
Please contact me if you have concerns or questions around any of these matters.

Yours fruly,
{Original signed by)

Colin McLorg
Manager, Reguiatory Policy and Relations
416-542-2513

cmclorg@torontohydro.com



Colin J. McLorg

14 Carlton St. Telephona: 416-542-2513
Toronte, Ontario Facsimile: 416-542-2778 s
MSB 1KS cmclorg@toroniohydro.com %%} ron ey hifﬁ ey
plectric system
2008 April 22

Mr. Lou Tersigni
Project Manager
Metrogate Inc

4800 Dufferin Street
Torontg, ON M3H 539
via email

Dear Mr. Tersigni:

RE: Metering and Offers to Connect for ‘Metrogate’ Projects

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting
address information in your letter resulted in delays in its delivery. Your leiter, received by
me April 20, has been referred to me for reply.

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to
connect and smart metering for new condominitms, particularly those mentioned in the
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a
revised Mfer to Connect for those condominiums based on a bulk meter / sub-metering
configuration. As explained below, Toronto Hydro does not offer that connection
configuration for new condeominiums and therefore will not prepare a revised Offer to
Caonnect on that basis.

The Ontario Energy Board (‘OEB’) reguiates Toronto Hydro rates and service offerings.
The OEB has defined the term ‘smart metering’ as follows: “The Board uses the term
“smart metering” to describe the situation in which a ficensed distributor individuaily meters
every condominium unit {and the condominium’'s common areas) with a smari meter. In
this scenario, each unit will become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed
distributor.”)’

As set out in Toronio Hydro’s Conditions of Service, for condominium projects commenced
with Toronto Hydro on and after February 28, 2008 ('new condominiums’), Toronto Hydro
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering

' [EB-2007-0772 Notice of Proposal etc. issued January 8. 2008]
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compliant with smart metering regulations) for all separate units and for common areas
(‘individually metered uniis’) at no charge to the developer. Upon registration and creation
of the condominium corporation, the holders of the individually metered units hecome the
direct customers of Toronto Hydro.

Toronto Hydro (along with other licensed distributors) has been specifically authorized to
conduct smart metering as part of its standard, licensed distribution activities. The OEB
has staied as follows:

“The Board has previously determined in rates proceedings related fo smart metering
aclivities of certain distributors that smart metering is a part of the distribution activity
that is already covered by distributors' distribution licences. As thers is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed distributors can smart meter condominiums. In the
Board's view, this is in keeping with the current regulatory framework in the electricity
sector.

The Board is aiso of the view that Regulation 442 allows alf licensed distributors to
smart meter in condominiums.”

"As set out in the January Notice, the Board remains of the view that smart metering
is a distribution activity, and that the Electricity Act and Regulation 442 taken together
allow all licensed distributors to undertake smart metering in condominiums. The
distributor would do so as a distribution activity within its licensed service area,”™

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the
manner described in its Conditions of Service and that it has no obligation 1o do otherwise.

The statement of Toronto Hydro's position in this matter is not entirely carrect in your letter.
Specifically, you state your understanding that Toronto Hydro advised you that “Toronto
Hydro was the only entity that had the right to own and supply meters for any of our
projects and that no other options for metering were available.”

While it is the case that ultimately Toronto Mydro will own the metering infrastructure and
will attach the individually metered units as direct custormers, Toronto Hydro's Conditions
of Service provide for alternative bids for the installation of meters and do not preclude the
installation of an additional sub-metering system, should the developer or condominium
wish to instail one, provided it does not interfere with Toronto Hydro's equipment.

Your request for a further Offer to Connect assuming bulk metering is based on an
incorrect interpretation of Section 53.17 of the Eleciricily Act, which you state contradicts
Toronto Hydro's advice referred to above. In fact, that Section provides as foilows:

“Despite the Condominium Act, 1998 and any other Act, a distributor and any other
person licensed by the Board to do 50 shall, in the circumstances prescribed by
regulation, install a smart meter, metering equipment, systems and technology and
associated equipmeni, systems and technologies or smart sub-metering systems,
equipment and technology and any associated equipment, systems and technologaes
of a type prescribed by regulation.”

Section 53.17 of the Electricily Act does not contradict Toronto Hydro's position and is
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a

2 [EB-2007-0772 Notice of Proposal etc, January 8, 2008, pages 2-3]

3 [EB-2007-0772 Notice of Proposal ete, June 10, 2008, pages 4]
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distributor from installing smart metering, nor require a non-distributor to provide sub-
metering, but rather goes to the reguirement that whatever equipment is installed be of a
type required by regulation. Furthermore, it clearly does not establish a right on the part of
any person to install sub-metering equipment. Sub-metering is referred to because such
configurations are allowad, hut not required, in the case of exisling condominiums already
fitted with bulk meters.

fn summary, nothing with respect {o new condominiums in Torento Hydro's metering or
connection practice or in its Conditions of Service is out of compliance with Code,
reguiation, or legislation. The OEB has expressly concluded that srmart metering of
condominiums is a distribution activity authorized by the existing licenses of distributors,
and has not established any cbligation on distributors to provide for sub-metering
configurations in hew condominiums.

For these reasons Toronto Hydro does not accept the request set out in your letter.
Please contact me if you have concerns or questions around any of these matters.

Yours truly,
(Original signed by)

Colin McLorg
Manager, Regulatory Policy and Relations
416-542-2513

cmclorg@torontohydro.com
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Paul Gasparatto

From: Jill Bada

Sent:  April 28, 2009 12:22 PM
To: Paul Gasparatto

Cc: Maureen Helt

Subject: FW: SSMWG Complaint

Here is Maureen’s letter to Dennis. She is awaiting contact information for the complainants in the SSMWG
complaint. Then you can proceed to contact them.

Thanks

Jill

Jill Bada

Manager, Compliance
ONTARIO ENERGY BOARD
2300 Yonge Street, Suite 2700
Toronto, Ontario

M4P 1E4

Tel: 416-440-7641
Fax: 416-440-8100
Email: jil.bada@oeb.gov.on.ca

For general enquiries please contact the Market participant Hotline at: Market.Operations@oeb.gov.on.ca

From: Maureen Helt
Sent: April 28, 2009 11:10 AM
To: 'doleary@airdberlis.com’
Cc: Jill Bada

Subject: SSMWG Complaint

Dennis

Thank you for your letter dated April 23, 2009 authorizing Board staff to contact the witnesses
referred to in SSWMG complaint which was filed with the Board on a confidential basis. | also
confirm that, with respect to Monarch, all inquiries will be made to counsel, Mr William Liske
(Email:williaml@monarchgroup.net; Tel:416 495-3590). | have forwarded a copy of your letter
to the Compliance Office.

" With respect to the information you provided to me by emait on Friday April 24, 2009
concerning Tridell, as it is a new complaint please direct all inquiries and correspondence to Jill
Bada, Manager of Compliance. This does not mean that if you have any questions you can't
contact me but as it is a compliance matter Ms. Bada and the compliance staff are the best
people to assist you. Ms. Bada's contact information is as follows:

Manager, Compliance
ONTARIO ENERGY BOARD
2300 Yonge Street, Suite 2700
Toronto, Ontario

NS NINO00
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Tel: 416-440-7641
Fax: 416-440-8100
Email: jill.bada@oeb.gov.on.ca

Maureen A. Helt

Legal Counsel

Ontario Energy Board

P.O. Box 2319

2300 Yonge St., 27th Floor

Toronto, Ont

M4P 1E4

Tel: 416 440 7672

Email: maureen.heli@oeb.gov.on.ca

Reduce Your Carbon Footprint, Please Think Before You Print.

OS102000
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From: Maureen Helt

Sent: April 28,2009 11:10 AM
To: ‘doleary@airdberlis.com’
Ce: Jill Bada

Subject: SSMWG Complaint
Dennis

Thank you for your letter dated April 23, 2008 authorizing Board staff to contact the witnesses
referred to in SSWMG complaint which was filed with the Board on a confidential basis. | also
confirm that, with respect to Monarch, all inquities will be made to counsel, Mr William Liske
(Email:williami@monarchgroup.net; Tel:416 495-3590). | have forwarded a copy of your letter
to the Compliance Cffice.

With respect to the information you provided to me by email on Friday April 24, 2009
concarning Tridell, as it is a new complaint please direct all inquiries and correspondence to Jill
Bada, Manager of Compliance. This does not mean that if you have any guestions you can't
contact me but as it is a compliance matter Ms. Bada and the compliance staff are the best
people to assist you. Ms. Bada’s contact information is as follows;

Manager, Compliance
ONTARIO ENERGY BOARD
2300 Yonge Strest, Suite 2700
Toronto, Ontario

M4P 1E4

Tel: 416-440-7641
Fax: 416-440-8100
Email: jil.bada@oeb.gov.on.ca

Maureen A. Helt

Legal Counsel

Ontario Energy Board

P.C. Box 2318

2300 Yonge St., 27th Floor

Toronto, Ont :

M4P 1E4

Tel: 416 440 7672

Email:  maureen.helt@oeb.gov.on.ca




AIRD & BERLIS wr

Barristers and Solicitors

Dennis M. O'Leary
Direct: 416.865.4711
E-mail: doleary@airdberlis.com

April 29, 2009
Via email and Courier

Ms. Maureen Helt
Legal Counsel

Ontario Energy Board
2300 Yonge Street
27" Floor

Toronto, ON M4P 1E4

Jill Bada

Manager of Compilance
Ontario Energy Board
2300 Yonge Street

27" Floor

Toronto, ON M4P 1E4

Dear Ms. Helt and Ms. Bada:

Re: Complaint by the Smart Sub-metering Working Group {(“SSMWG”)

- 0060

We are counsel to the SSMWG. Further to the Complaint filed by the SSMWG late last
year, and in response to your request for contact numbers, | provide a list of the contact

numbers received to date,

In addition we atftach both electronically and three hard copies of the decumentation
related to the recent letters from Toronto Hydro to Metrogate and Avonshire reiusing to
permit the planned projects to be metered by a licensed smart sub-metering company.
The attached booklet contains the original offers to connect from Toronto Hydro, the
response of Metrogate and Avonshire specifically noting their desire to utilize a licensed

smart sub-metering provider and requesting a compatible offer to connect.

Hydro's response is set out in their letters dated April 22, 2009.
Should you have any questions, please do not hesitate to call.
Yours very truly,

AIRD & BERLIS LLP

Original Signed by,.

Dennis M. O'Leary

DMO/ct

Enclosures
5198446.1

Toronto

Brookfield Placa, 181 Bay Sireet. Sute 1800, Box 754 - Torgate, ON M3 239 Cenada

47¢ 8631500  416.863.1515
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Paul Gasparatto '

From: Jill Bada

Sent: April 29, 2009 12:28 PM

To: Ken Quesneile; Paul Sommerville; Pamela Nowina; David Balsillie; Lee Harmer
Cc: Paul Gasparatto; Maureen Helt; Mark Garner

Subject: Dx committee meeting material - May 1/09

Attachments: BN_THESL Sub Metering_Dx Note_20090428 rev 3 (2).doc

Please find the attached briefing note related to a compliance case that is scheduled for discussion at the Dx
committee this week. Given that this case may result in an enforcement proceeding we would ask that it be
treated as confidential.

Many thanks,

Jill

Jill Bada

Manager, Compliance
ONTARIO ENERGY BOARD
2300 Yonge Sfreet, Suite 2700
Toronto, Ontario

M4P 1E4

Tel: 416-440-7641
Fax: 416-440-8100
Email: jil.bada@oeb.gov.on.ca

For general enquiries please contact the Market participant Hotline at: Market.Operations@oeb.gov.on.ca

Reduce Your Carbon Footprint, Please Think Before You Print.

05/10/2009
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Ontario

BRIEFING NOTE

ELECTRICITY DISTRIBUTION COMMITTEE
REQUEST FOR GUIDANCE

Toronto Hydro Metering Policies &
Restricting Smart Sub-metering

May 1, 2009

REQUEST FOR GUIDANCE

Staff request the Electricity Distribution Committee’s views on the following two
questions and subsequently, which of the outlined options would be the recommended

course of action.

QUESTIONS

1. Does a new condominium owner have the right to install, either themselves or
through a smart sub-meter provider, a smart sub-metering system for each unit,
(serviced by a distributor bulk meter), rather than be required to have distributor
smart metering be installed for each unit?

2. If so, are the legal and regulatory requirements set out in legislation or
regulations and/or Code sufficiently clear?

BRIEF BACKGROUND

In July 2008, the Compliance Office received complaints from sub-meter providers
about Toronto Hydro's (“THESL") policy regarding the metering of new condominiums.
The Compliance Office began an investigation which resulted in a series of
correspondence between THESL and Compliance staff. Details of this communication
are outlined later in this note under the section “Detailed Background.”



This correspondence determined that THESL has implemented a policy that requires
individual units in all new condominiums to be directly metered by THESL. A developer
or Condominium Board may install its own additional sub-metering system provided that
there is no interference with THESL's smart metering system. However, it is THESL's
policy that ultimately each residentiai and commercial unit in a new condominium must
be a direct customer of THESL. THESL. has based this policy on its belief that there are
no regulatory provisions which prohibit its policy and/or require that a distributor install
smart metering only at the request of the condominium. '

The OEB Compliance Office expressed its that view that to the extent that THESL's
policies require smart metering of new condominiums and that each unit must be a
direct customer of THESL, such policies are inconsistent with the Board's smart sub-
metering licensing regime.

It is also the concern of the Compliance Office, that if a customer were to refuse to
accept individual unit metering by Toronto Hydro, it appears that THESL would refuse to
connect the customer. This concern has become real with the filing of a new compliant
with the Board. On Aprit 25, 2009, the Compliance Office was provided with two letters
from THESL to developers informing the developers that THESL will not prepare an
Offer to Connect that provides for the installation of a bulk meter/sub-metering
configuration. It is the view of the Compliance Office that such actions are non-
compliant with a distributor’s obligation to connect as set out in section 28 of the
Electricity Act, 1998 and the obligation to install an interval meter when requested to do
so as set outf in section 5.1.5 of the Distribution System Code.

The question of whether a distributor can require that customers be directly metered by
the distributor will have an impact on more than just THESL’s policies. The Compliance
Office has received complaints from the smart sub-metering industry regarding the
metering activities of other distributors. Compliance staff is also aware that other
distributors are closely following the discussions between THESL and Compliance staff,
including one distributor who has stated its refusal to discuss their metering activities
with staff until the Board has taken a position on THESL's policies.

The most recent activity in this dispute was a meeting between Board and THESL staff.
In this meeting THESL reaffirmed its commitment to its policy and requested a Board
hearing on the matter. OEB staff stated that we would request guidance from the Board
as to its intention in regards to sub-metering activities and then determine next steps.

RELEVANT REGULATORY & LEGAL REFERENCES

Distribution System Code
5. 1.5 A distributor shall provide an inferval meter within a

reasonable period of time to any customer who submits to it a
written request for such meter installation, either directly, or

For Compliance Office Use only ' 2
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through an authorized party, in accordance with the Retail
Sefttfement Code ...

5.1.9 When requested by either:

(a) the board of directors of a condominium corporation; or

(b) the developer of a building, in any stage of construction,
on land for which a declaration and description is
proposed or intended to be registered pursuant to
section 2 of the Condominium Act, 1998,

a distributor shall install smart metering that meets the functional
specification of Ontario Regulation 425/06 — Criteria and
Requirements for Meters and Metering Equipment, Systems and
Technology (made under the Electricity Act).

Elactricity Act, 1998
28. A distributor shall connect a building to its distribution system if,

(a) the building lies along any of the lines of the distribufor’s

distribution system, and

(b) the owner, occupant or other person in charge of the building requests the
connection in writing.

53.17 (1) Despite the Condominium Act, 1998 and any other Act,
a distributor and any other person licensed by the Board fo do so
shall, in the circumstances prescribed by regulation, install a smart
meter, metering equipment, systems and technology and
assocfated equipment, systems and technologies or smart sub-
metering systems, equipment and technology and any associated
equipment, systems and technologies of a type prescribed by
regulfation, in a property or class of properties prescribed by
regulation at a location prescribed by regulation and for consumers
or classes of consumers prescribed by regulation at or within the
time prescribed by regulation.

Ontario Regulation 442/07

2. Forthe purposes of subsection 53.17 (1) of the Act, the
following are prescribed classes of property:

1. A b.uilding on land for which a declaration and

description have been registered pursuant to section 2
of the Condominium Act, 1898.

For Compliance Office Use only 3
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A building on land for which a declaration and
description have been registered creating a
condominiurn corporation that was continued pursuant
fo section 178 of the Condominium Act, 1998.

A building, in any stage of construction, on land for
which a declaration and description is proposed or
intended fo be registered pursuant to section 2 of the
Condominium Act, 1998.

3. For the purposes of subsection 53.17 (1) of the Act, the
following are prescribed circumstances:

1.

4. (1)

()
(b)

The approval by the board of directors to install smart
meters or smart sub-metering systems, in the case of a
building that falls into ‘a prescribed class of property
described in paragraph 1 or 2 of section 2. '
The installation of smart meters or smart sub-metering
systems, in the case of a building that falls info a
prescribed class of property described in paragraph 3 of
section 2. '

For a class of property prescribed under section 2 and
in the circumstances prescribed under section 3, a
licensed distributor, or any other person licensed by the
Board to do so, shall install smart meters or smart sub-
metering systems of a type, class or kind,

that are authorized by an order of the Board or by a
code issued by the Board; or '

that meet any criteria or requirements that may be set
by an order of the Board or by a code issued by the

Smart Sub-Metering Code

2.2.1 A smart sub-metering provider shalil ensure that either:

(c)
()

the board of directors of a condominium corporation; or
the developer of a building, in any stage of construction,
on land for which a declaration and description is
proposed or intended to be registered pursuant to
section 2 of the Condominium Act, 1988,

has requested, and a distributor has installed, a master meter that
is an interval meter before beginning to provide smart sub-metering

services.

For Compliance Office Use only 4
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Notice of Proposal to Amend a Code and Notice of Proposal to issue a New Code,
dated January 8, 2008, page #2.

The Board uses the term “smart metering” to describe the situation
in which a licensed distributor individually meters every
condominium unit (and the condominium’'s common areas) with a
smart meter. In this scenario, each unit wilf become a residential
customer of the licensed distributor and each unit and the common
areas must have a separate account with the licensed distributor.

The Board uses the term “smart sub-metering” to describe the
situation in which a licensed distributor provides service to the
condominium'’s bulk (master) meter and then a separate person
(the smart sub-meter provider on behalf of the condominium
corporation) allocates that bill to the individual units and the
common areas through the smart sub-metering system. In this
scenario, the condominium continues to be the customer of the
licensed distributor and will receive a single bill based on the
measurement of the bulk (master) meter.

OPTIONS

The following options are based on the answer to Question #1 being that new
condominiums do have the right to install, either themselves or with a smart sub-meter
provider, a smart sub-metering system rather than be required to have distributor smart
metering be installed for each unit

If the answer to Question #1 is that distributors have the right to impose smart metering
on customers, then staff suggests that the only action necessary is to inform the smart
sub-metering industry of that position.

Option A - The legal and regulatory requirements are sufficiently clear, no further
clarification by the Board is necessary.

Option B-  The legal and regulatory requirements could benefit from further
clarification from the Board. This clarification should take the form of a
letter to distributors explaining the Board’s expectations.

Option C - The legal and regulatory requirements are not clear and a code
amendment to clarify the position is necessary.

For Compiliance Office Use only 5
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DETAILED BACKGROUND

CUSTOMER CONTACT

In July 2008, Carma Industries and Intellimeter have complained to the Compliance
Office regarding what they see as unfair business practices by Toronto Hydro.

In December 2008, a group of private sub-meter providers known as the Smart Sub-
Metering Work Group also submitted a compliant that electricity distributors are abusing
their market power and as a result hindering the growth of the smart sub-metering
industry in the province. The complaint specifically identifies the following utilities:

* Toronto Hydro, Enersource, Oakville Hydro, PowerStream
The alleged activity includes the following:

¢ Building owners/developers are told that only the LDC may install meters and
provide individual suite metering.

e Where a building owner/developer has expressed an interest in smart sub-
metering, the LDC refuses to provide an Offer to Connect, refuses to instalt a
bulk meter or advises that such a choice would result in other causes of delay.
The LDC'’s inform the developers that none of these events would occur if the
LDC is permitted to do the metering.

o Certain Offers to Connect are being provided without the LDC undertaking an

economic evaluation and as a result either inadequate or no financial
contributions are being requested. '

REVIEW OF COMPLIANCE OFFICE ACTIVITY

On July 16, 2008 and July 25, 2008, the Compliance Office received complaints from
Carma Industries and Intellimeter.

On July 24, 2008, Compliance staff requested Toronto Hydro provide a response to
questions relating to the distributor’s policies regarding metering of multi-unit properties.

On July 29, 2008, Toronto Hydro responded to staff questions and provided the
following positions.

» THESL requires distributor smart meters be installed in new facilities. However, it
does allow customers to install these meters through alternative bid and then be
transferred to the distributor.

For Compliance Office Use only 6
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« THESL'’s position is that unit holders and common areas (either residential or
commercial) in new condominiums are individual residential or general service
customers of THESL, the same as new customers in single detached homes.

s THESL believes that the Board supports this view since it has stated in its June
10" Notice for the Sub-Metering initiative that Smart Metering is a distribution
activity and that only licensed distributors are allowed to undertake smart
metering in condominiums.

On Qctober 22, 2008, the Chief Compliance Officer issued a determination to Toronto
Hydro stating that its policy is inconsistent with its regulatory obligations. The CCO
stated the following views:

« THESL's policies are inappropriate in light of the legal and regulatory framework
applicable to the metering of new condominiums as set out in section 53.17 (1) of
the Electricity Act, 1998 which states

“a distributor and any other person licensed by the Board fo do so
shall, ..., install a smart meter, metering equipment, systerns and
technology and associated equipment, systems and technologies
or smart sub-metering systems, equipment and fechnology and
any associated equipment, systems and technologies of a type
prescribed by regulation.” (emphasis added)

¢ The availability of the smart sub-metering option is clear from the materials
issued by the Board when it amended the Distribution System Code (the “DSC”)
and created the Smart Sub-Metering Code. Section 5.1.9 of the DSC itself also
clarifies that a distributor must install smart metering only when requested 1o do
so by the condominium corporation or the developer.

o Under section 28 of the Electricity Act, 1998, a distributor must connect a building
on request. The DSC sets out a list of the reasons that may justify a refusal to
connect. However, the desire of a customer to install smart sub-metering is not
one of those reasons.

On November 12, 2008, Toronto Hydro responded to the CCO’s letter. THESL stated
that it does not accept the opinions that were set out in the letter and would not change
its metering policies. THESL presented the views that:

e |tis incorrect to conclude that their policies preclude the installation of a sub-
metering system; should a customer wish to install an additional sub-metering
system, they are at liberty to do so provided there is no interference with
THESL's smart metering system. In any case, each distinct residential or
commercial unit {including common areas) would remain as a direct customer of
THESL.

For Compliance Office Use only 7
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» Section 53.17 of the Electricity Act is irrelevant to this issue, since it does not
require a non-distributor to provide sub-metering, nor prohibit a distributor from
installing smart metering, but goes to the requirement that equipment be of a
type required by regulation. Furthermore, it clearly does not establish a right on
the part of any person to install sub-metering equipment.

o The thrust of Section 5.1.9 is clearly to require that the metering installed meet
the functional specification of Ontario Regulation 425/06.

On January 29, 2009, the CCO sent a follow up letter to Toronto Hydro stating that after
considering THESL’s arguments, he remains of the view that their policies are
inappropriate. The CCO stated the following views:

¢ Cannot agree with THESL’s characterization of section 53.17 of thé Electricity
Act, 1998 as being either irrelevant to this issue, or as speaking only o the
nature of the equipment to be installed.

s« Cannot agree with THESL’s characterization of section 5.1.9 of the Distribution
System Code as having, as its thrust, to require that the metering installed meet
the specifications in regulation. Section 5.1.9 also makes it clear that the person
responsible for a new condominium has the ability to choose between having a
licensed distributor install smart meters or having a licensed smart sub-metering
provider install smart sub-meters.

o THESL'’s position that each individual unit must be become a direct customer of
THESL is incompatible with the Board’s approach to smart sub-metering. As
described by the Board, smart sub-metering clearly involves (a) a licensed
distributor that bills its customer — the condominium corporation — based on the
measurement of a bulk meter; and (b) a separate person — the licensed smart
sub-metering provider — that bills the individual units and common areas based
on the measurement of a smart sub-metering system.

¢ The provisions of the Board’s Smart Sub-Metering Code make it clear that smart
sub-metering as a competitive licensed activity goes beyond merely the
installation of the meters.

« There are no regulatory provisions that provide licensed distributors with the
authority to implement a requirement that each unit and common area in a new
condominium must become a direct customer of the distributor.

On February 9, 2009, Toronto Hydro responded to the CCO’s letter and restated its
view that the CCO's interpretations are incorrect. THESL presented the views that:

s Section 5.1.9 of the DSC does not mention smart sub-metering, nor contain any
statement that expressly ‘makes it clear’ that a distributor may only install smart

For Compliance Office Use only 8



metering upon the request of a person in charge of a condominium. The unstated
premise of your argument appears to be that the Section begins with the word
‘Only’, which it does not.

e In THESL's view that there are no regulatory provisions which prohibit its smart
metering policy.

¢ Furthermore, the DSC states at Section 5.1.6:

“A distributor shall identify in its Condjtions of Service the type
of meters that are avaifable o a customer, the process by
which a customer may obtain such meters and the types of
charges that would be levied on a customer for each meter

type.”

This statement is not conditioned by any further obligation on the part of
distributors concerning smart sub-metering in new condominiums.

On February 27, 2009, Compiiance staff sent information request letters to Enersource,
Powerstream and Oakville Hydro enquiring about their policies in regards to metering
individual units in condominiums. Response to these enquiries has indicated that in the
case of Enersource and Powersteam, they do not implement policies that require all
customers in new condominiums be directly metered by the distributor. Oakville Hydro
has stated that it will no longer communicate with staff on this issue untii the Board
settles the dispute with Toronto Hydro.

On April 17, 2009 OEB staff and THESL staff meet to discuss the dispute. THESL
reaffirmed its previous position that individual customers in new condominiums should
be customers of the distributor. They also acknowledged their policy is to not install a
bulk meter even when requested by the customer and submitted that they have no
regulatory obligation to do so. THESL expressed its willingness to participate in an
enforcement proceeding in order for this matter to have a hearing before the Board.
OEB staff informed THESL that they would request guidance from the Board regarding
interpretation of the legal requirements. Among the resuits of this guidance could be a
Board statement on the interpretation, an enforcement proceeding and/or a code
amendment.

On April 24, 2009, the Sub-metering Working Group provided copies of letters from
THESL to two property managers in which THESL states that they do not offer a
connection configuration based on a bulk meter/sub-metering configuration. As a result
THESL would not prepare an Offer to Connect on that basis.

fFor Compliance Office Use only g
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STAFF ASSESMENT

Through the issuance of Smart Sub-Meter Provider licenses and the Smart Sub-
Metering code, it is staff's view that the Board anticipated that all customers would have
the option of hiring private contractors to install and operate smart sub-metering
systems.

To accept Toronto Hydro’s view and policies on this matter would, in staff's view, be a
reversal of the intention of the Board when it established its smart sub-metering
licensing regime. Despite Toronto Hydro's suggestion that a Condominium could chose
to install both smart metering and smart sub-metering, THESL's policy will almost
certainly eliminate the practical business opportunities of licensed smart sub-meter
providers.

[n addition to Toronto Hydro's specific actions, there is also the concern that many

distributors around the province may be implementing similar policies that restrict the
ability of licensed smart sub-meter providers to operate.

RELEVANT COMPLIANCE LEGAL REFERENCES

Section 112.3(1) of the OEB Act, 1998 states:

If the Board is satisfied that a person has contravened or is likely to

contravene an enforceable provision, the Board may make an order
requiring the person to comply with the enforceable provision and to
take such action as the Board may specify fo,

(a) remedy a contravention that has occurred; or

(b) prevent a contravention or further contravention of the
enforceable provision.

Section 112.4 of the OEB Act, 1998 states:

(1) If the Board is satisfied that a person who holds a licence under
Part 1V or V has contravened an enforceable provision, the Board
may make an order suspending or revoking the licence.

(2) This section applies to contraventions that occur before or after
this section comes into force.

Section 112.5 of the OEB Act, 1998 states:

For Compliance Office Use only 10
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(1) If the Board is satisfied that a person has coniravened an
enforceahle provision, the Board may, subject to the regulations
under subsection (5), make an order requiring a person to pay an
administrative penalty in the amount set out in the order for each
day or part of a day on which the contravention occurred or
continues.

Prepared by: Paul Gasparattc

For Compliance Office Use only 11
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Maureen Heit

From: Carol Thomas [cthomas@airdberlis.com] on behalf of Dennis O'l.eary
[doleary@airdberlis.com]

Sent: Aprit 30, 2009 11:22 AM

To: Maureen Helt

Ce: Jilf Bada

Subject: SSMWG Complaint

Attachments: Cover leiter to M Helt and J Bada_electronic verson.PDF; Contact #s re SSMWG_sent fo M
Helt and J Bada_OEB.PDF; Booklet sent to OEB re Toronto Hydro OTCs re Metrogate and

Avonshire.PDF

<<Cover letter to M Helt and J Bada_electronic verson.PDF>> <<Contact #s re SSMWG_sent to M Heltand J
Bada_OEB.PDF>> <<Booklet sent to QEB re Toronte Hydro OTCs re Metrogate and Avonshire.PLF>>

Dear Ms. Helt and Ms. Bada,

Please see the above letter and enclosures, Hard copies of same are being delivered to the Board Office this
afternoon.

Regards,

Carol Thomas
Assistant fo Dennis M. O'Leary and Scoit Slolf

Aird & Berlis LLP
Barrisfers and Solicitors
Brackfield Place, Suile 1800
Box 754, 161 Bay Street
Toronlo, ON M5J 278

Tel. 416-863-1500, Exi, 4503
Fax 416-883-1615

This emall may contain confidential and/or privileged information for the sole use of the intended recipient, Any revigw or disldibution by others is strictly
prohibifed. If you have recelved this email in error, please confact the sender and defele alf coples. Opinions, conclusions or other information
exprossed or conlainod in this email are not given or endorsed by the sender unfess otherwise affirmed independently by the sender.
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Paul Gasparatto

From: Jill Bada

Sent: April 30, 2009 11:32 AM
To: Paul Gasparatto
Subject: FW: SSMWG Complaint

Attachments: Cover letter to M Helt and J Bada_electronic verson.PDF; Contact #s re SSMWG_senito M
. Heit and J Bada_OEB.PDF; Booklet sent to OEB re Toronto Hydro OTCs re Metrogate and
Avonshire.PDF

The info we have been waiting for. Please review and let’s discuss it.
Thanks
Jill

Jill Bada

Manager, Compliance
ONTARIO ENERGY BOARD
2300 Yonge Street, Suite 2700
Toronto, Ontario

M4P 1E4

Tel: 416-440-7641
Fax: 416-440-8100
Email; jill.bada@oeb.gov.on.ca

For general enquiries please contact the Market participant Hotline at: Market.Operations@oeb.gov.on.ca

From: Carol Thomas [mailto:cthomas@airdberlis.com} On Behalf Of Dennis O'Leary
Sent: April 30, 2009 11:22 AM

To: Maureen Helt

Cc: Jill Bada

Subject: SSMWG Complaint

<<Cover letter to M Helt and J Bada_electronic verson.PDF>> <<Contact #s re SSMWG_sent to M Helt and J
Bada_OEB.PDF>> <<Bookiet sent to OEB re Toronto Hydro OTCs re Metrogate and Avonshire.PDF>>

Dear Ms. Helt and Ms. Bada,

Please see the above letter and enclosures. Hard copies of same are being delivered to the Board Office this
afternoon.

Regards,

Carol Thomas
Assistant to Dennis M. O'Leary and Scott Stoll*

Aird & Berlis LLP
Barristers and Solicitors
Brookfield Place, Suite 1800
Box 754, 181 Bay Street
Toronto, ON M5J 278

Tel. 416-863-1500, Ext. 4503

05/10/2009
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Fax 416-863-1515 v O D T {:

This email may conlain confidertial and/or privileged information for the sole use of the intended recipient. Any review or distribution by others is strictly
profibited. If you have received this email in error, please contacl the sender and delete all copies. Opinions, conclusions or other informaion
expressed or contained in this email are not given or endorsed by the sender unless ofherwise affirmed independently by the sender.

Reduce Your Carbon Footprint, Please Think Before You Print.
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AIRD & BERLIS uip

Barristers and Salicitors

Dennis M. O'Leary
Direct: 416.865.4711
E-mail: doleary@airdberlis.com

Aprit 29, 2009
Via email and Courier

Ms. Maureen Helt
Legal Counsel

Ontario Energy Board
2300 Yonge Street
27" Floor

Toronto, ON M4P 1E4

Jiil Bada

Manager of Compliance
Ontario Energy Board
2300 Yonge Street

27" Floor

Toronto, ON M4P 1E4

Dear Ms. Helt and Ms. Bada:

Re: Complaint by the Smart Sub-metering Working Group {“SSMWG”)

0076

P00

We are counsel to the SSMWG. Further to the Complaint filed by the SSMWG late last
year, and in response to your request for contact numbers, | provide a list of the contact

numbers received to date.

In addition we attach both electronically and three hard copies of the documentation
related to the recent letters from Toronto Hydro to Metrogate and Avonshire refusing to
permit the planned projects to be metered by a licensed smart sub-metering company.
The attached booklet contains the original offers to connect from Toronto Hydro, the
response of Metrogate and Avonshire specifically noting their desire fo utllize a licensed

smart sub-metering provider and requesting a compatible offer to connect.

Hydro’s response is set out in their letters dated April 22, 2009.
Should you have any questions, please do not hesitate fo cail.
Yours very truly,

AIRD & BERLIS LLP

Original Signed by,

Dennis M. O'Leary

DMO/ct

Encloslres
5198446.1

Toronto

Brogkfiald Place, 1871 Bay Stewt, Swite 1809, Box 754 - Toroago, OM R4,

3°£.863.1500 ¥ 476.863.1515



i
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REMOVED/REDACTED



- 007¢

ONTARIO ENERGY BOARD

IN THE MATTER OF a Complaint and Request to undertake
an Investigation made by the members of the Smart Sub-
metering Working Group to the Market Surveillance Panel,
under Subsection 4.3.1 of the Onfario Energy Board Act,
1998, S.0. 1998, c. 15 (Schedule B)

INDEX
TAB ITEM
1 Toronto Hydro Offer to Connect re Residences of Avonshire Inc., January
29, 2009
2 Letter from Avonshire to Toronto Hydro, dated March 6, 2008
3 Response from Toronto Hydro, dated April 22, 2009
4 Toronto Hydro Offer to Connect re Metrogate Inc., dated February 2, 2009
5 Letter from Metrogate to Toronto Hydro, dated March 10, 2008
6 Response from Toronto Hydro, dated April 22, 2009

5198589.1
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January 29, 2009 ' \J{;

Residences of Avonshire Inc, and 0

K & G Oakburn Apartments I Ltd,

299 Roehampton Avenue torontp hydro
Toronto, Ontario MA4P 182 electric system

Attention: Mark Gallow
Dear Sir:

Re: Residences of Avonshire Inc. development of 100, & 115 Harrison Garden Boulevard
and 5, 7 & 9 Oakbum Crescent
as legally described in PIN Nos. 10104-1613 (LT), 10104-1614 (LT), 10104-1622 (LT) and
10104-1624 (LT} {*Property™)
K & G Qakburn Apariments I Ltd, development of 105 Harrison Garden Boulevard
as legally described in PIN Nos. 10104-1623 (LT) and 10104-1625 (LT) (“Property™)
748 high-rise residential units (748 Toronto Hydro suite meters)
41 townhouses
792 connections
Toronto Hydro Customer Class 4
Toronto Hydro Project No. P0016652 Work Order No, 158422 (*Project™)

Toronto Hydro-Electric System Limited (“Toronto Hydro™) acknowledges receipt of Residences of Avonshire
Inc.’s and K & G Oakburn Apartments I Ltd. (“Customer™) written request for connection of the Project to the
Toronto Hydro main distribution system.

The Customer has represented to Toronto Hydro that 789 residential units will be constructed and connectzed to
the Toronto Hydro main distribution system and the estimated increased demand load attributable to the Project
will be 1,900 kW (“Estimated Incremental Demand™).

In order to connect the Project, an expansion to the Toronto Hydro main distribution system will be needed.

Based on the plans dated Janvary 22, 2008 (“Plans™) this document, including ail Scﬁedules attached, is Toroato
Hydro’s firm Offer to Coanect (“*Offer to Connect”) as required by the Distribution System Code (“Distribution
System Code™) established by the Ontario Energy Board (“OEB™).

In addition to the obligations set forth in this Qffer to Connect, the Customer shall be bound by and required to
comply with all provisions of the Conditions of Service filed by Toronto Hydro with the OEB. A copy of the
Conditions of Service can be obtained at www.torontohydro.com.

Terms used in this Offer to Connect shall have the meaning ascribed thereto in the Distribution System Code and
the Conditions of Service unless otherwise defined herein.

The following Schedules attached hereto form & pact of this Offer to Connect:

Schedule A - Connection Work and Fees;

Schedule B — Expansion Work and Fees;

Schedute C — Capital Contribution Requirements and Economic Evaluation;
Schedule D — Expansion Deposit;

Schedule E — Alternative Bid Process and Contestable Work;

Schedule F — General Terms and Conditions.

A Capital Coniribution, as described in Schedule C, will be required from the Customer.

toronto hydro-electric system limited
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An Expansion Deposit, as described in Schedule D, will be required from the Customer.

This Offer to Conncct includes Contestable Work for which the Customer may obtain an alternative bid as
described in Schedule E.

Based on the Plans and information provided to Toronto Hydro, as of the date of this Offer to Connect, an
easement will be required to connect the Project. General easement reguirements are set out under the heading
“Easements” in Schedule F, Geperal Terms and Conditions.

If the terms and conditions of this Offer to Connect are acceptable to the Customer, a duly authorized officer of
the Customer shall sign the duplicate copy and retarn it to Toronto Hydro within 60 days of the date set forth
above. If a signed copy is not retumed to Toronto Hydro within that time period, Toronto Hydro reserves the
right to revoke this Offer to Connect without further notice to the Customer. The Customer is advised that
Toronto Hydro requires 2 minimum of 24 weeks, if not more (“lead time™) to complete the Project, after
receiving the signed Offer to Connect from the Customer, and, if necessary the Customer should make
arrangements to return the signed Offer to Connect earlier, to accommodate the required lead time.

If the expansion work for this Project has 1ot commenced within one (1) year from the date set forth above,
Toronto Hydro has the right to terminate this Offer to Connect in accordance with its rights of termination as set
out herein.

Any notice, communication, inquiry and payment regarding this Offer to Connect shall be directed as follows:
To:  Toronto Hydro-BElectric System Limited
Asset Management — 3™ Floor, 500 Commissioners Street
Toronto, Ontario M4M 3N7
Attention: Jim Trgachef, Supervisor
Standards and Policy Planning
Telephone (416) 542-2514, Facsimile: (416) 542-2731

To: The Customer at the address set forth below:
Residences of Avonshire Inc. and
K & G Oakbum Apartments I Ltd.
299 Roehampton Avenue
Teronto, Ontario M4P 182
Attention: Mark Gallow
Telephone: (416) 487-2844, Facsimile: (416) 487-7550

All payments and security as may be required hereunder shall be due and payable, or dehvemblc upon
acceptance of this Offer to Connect by the Customer.

Each of Residences of Avonshire Inc, and K & G Oakburn Apartments I Ltd. shafl be jointly and severally liable
for all the obligations in this Offer to Connect.

Picasdq sign in the appropriate place below and return one signed copy, and all payments and security as may be
requiged, to the address indicated above,

Yourg truly,

TorohtqHydro-Elgimic System Limited

Per: |
Namaf Anthony Haines,

Title: President

1 have authority to bind the Corporation.
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Residences of Avonshire Inc, and K & G Oakburn Apartments 1 Ltd. each acknowledges its understanding of,
accepts, agrees jointly and severally to comply with, and be bound by, all of the terms and conditions of this
Offer to Connect, which include the provisions set forth above and all of the Schedules attached. Each
acknowledges that by accepting this Offer to Connect a bisding agreement is created and, upon signing, this
Offer to Connect constitutes a legally valid and binding obligation, enforceable in accordance with its terms.

Residences of Avonshire Inc. and K & G Oakbumn Apartments I Ltd. each confirms that it will not be obtaining
alternative bids for the Contestable Work described in Schedule B,

Residences of Avonshire Inc.

Per: Date:
Name:

Title:

[ have authority to bind the Corporation..

K & G Qakbumm Apartments { Ltd.

Per: Date:
Name:

Title:

I have authoerity to bind the Corporation.

OR

Residences of Avonshire Inc. and K & G Ozkburn Apartments 1 Ltd. each confirms it is not accepting Toronto
Hydro's Offer to Connect and it will be proceeding by way of an alternative bid process for the Contestable
Work, as described in Schedule E.

Residences of Avonshire Inc.

Per: Date:
Name:

Tide:

I have authority to bind the Corporation.

K & G Oakburn Apartments I Ltd.

Per: Date:
Name:

Title:

I have authority to bind the Corporation.

Offer to Connect Restdences of Avonshire Inc. and K & G Qakburn Apartments 1 Ltd., 100, 105, & 115 Harrison Garden
Boulevard and 5, 7 & 9 Oakburn Crescent, January 29, 2009
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SCHEDULE A
CONNECTION WORK and FEES

1. Connection Assets are the assets between the point of connection to the Toronto Hydro main distribution
system and the ownership demarcation point as defined in Table 1.3 of Toronto Hydro's Conditions of
Service.

2. The Connection Work and Connection Fees to supply and install the Connection Assets for the Project
are described below,

3. Toronto Hydro shall recover costs associated with the installation of Connection Assets through:
(a) Basic Connection Fees which are part of the Economic Evaluation; and
{b) Variable Connection Fees collected directly from the Customer. The variable Connection Feas
arise from the Variable Connection Work and are in addition to the Basic Connection Faes. |

4. The Variable Connection Fees are payable by the Customer to Toronto Hydro pursuant to this Offer to
Connect upon acceptance of this Offer to Connect by the Customer, or, if the Customer pursues an
alternative bid process described in Schedule E, to the Customer's qualified contractor.

Connection Work shall mean the following:
»  All necessary engineering design and inspections;
e Supply & Install:
» UG road crossing and primary cable.
e Supply:
* The necessary switching and isolations required to connect the Customer to the Toronto Hydro
distribution system;
» Primary connections and terminations in transformer vault and to the Toronto Hydro distribution
system,
+  All transformation, switchgear and termination as required.

MOTE:
¢ Customer is responsible for:
e Trenching, supplying and installing a 2Wx2H concrete encased duct structure on private property
from street line to transformer building vaults,

Connection Fees:
2) Basic Connection Pees of $1,310.00 per meter connection and $850.00 per meter connection have been
inciuded in Toronto Hydro's Economic Evaluation.

b) Variabie Connection Fees $193,930.60
GST 5% - 8§ 969653

TOTAL CONNECTEON FEES, GST $203,627.13

Less Deposit and GST received -3 0
BALANCE OUTSTANDING $203,627.13

The Connection Fees are based on the Connection Work being done during non-winter conditions. 1f the Customer requires the
Connection Work 10 be done during winter conditions that would resalt in additional costs, Toronto Hydro will advise the Customer
of the estimated additional costs and if the Customer provides a written request to Toronio Hydro o proceed, a Project Invoice will
be issued and payment must be received by Toronto Hydro prios to the commencement of any of the applicable work.



SCHEDULE B
EXPANSION WORK AND FEES

1. The Uncontestable Expansion Work and Contestable Expansion Work that must be performed to
connect the Project to the Toronto Hydro main distribution system, and corresponding Fees and Total
Expansion Fees (“Total Expansion Feas™) are described below.

2. The Customer will also be responsible for the payment of the operating, maintenance and administration
costs (“OMé&A Costs™) of the Project, inciuding applicable taxes. The OM&A Costs are included in the
Economic Evaluation.

3. The Expansion Fees and OMé&A Costs are recovered by Toronto Hydro by way of Capital Contribution
if applicable, as described in Schedule C and the increased distribution revenues atuibutable to the
Project, which are received by Toronte Hydro (“Incremental Revenues™),

Uncentestable Expansior Work shall mean the following:
e  All necessary engineering design and inspections;
¢ Supply & install:
»  Primary terminations and connections to the existing Toronto Hydro distribution system;
s The necessary swiiching and outage arrangements to allow connections to existing distribution

system.

Uncontestable Expansion Fees:

Enhancement Costs (1,900 x $260 per kW) $ 494,000.00
Materials § 24,500.00
Labour (engineering design, inspections) § 32.,500.00
Bquipment $  1,500.00
Basic Connection Charge (3 x $1,310.00 and 41 x $850.00, per meter connection) $ 38,780.00
Overhead (including administration) $_63326.08
TOTAL UNCONTESTABLE EXPANSION FEES $ 654,606.08

Contestable Expansion Work shall mean the following:
» Supply & install:
»  All necessary duct stmctures, cable chambers, tap boxes, splice vaults, submersible transformer

vaults, switchgear foundations on Harrison Garden extension and Oakbumn Crescent to Avondale
Avenue cable riser poles.

Contestable Expansion Fees:

Materials 5-358,759.09
Labour (construction) $ 19838043
Equipment ¥ 2679396
Overhead (including administration) _ $ 62539.28
TOTAL CONTESTABLE EXPANSION FEES $ 646,472.76
TOTAL UNCONTESTABLE EXPANSION FEES $ 654,606.08

TOTAL EXPANSION FEES (CONTESTABLE AND UNCONTESTABLE) $1,301,078.34

GST (5%) § 6505394
TOTAL EXPANSION FEES, GST $1,366,132.78

The Expansion Fees are based on the Expansion Work being done during non-winter conditgons. If the Customer requires the
Expansion Work 10 be done during winter conditions that would result in additional costs, Toronto Hydro will advised the Customer
of the cstimated additional costs and if the Cusiomer provides 2 wriiten request to Toronto Hydro to proceed, 2 Project Invoice will
be issued and payment must be received by Teronto Hydro prior to the commencement of any applicable work.
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) SCHEDULE C
CAPITAL CONTRIBUTION REQUIREMENTS and ECONOMIC EVALUATION

The Customer acknowledges that it has represented to Toronto Hydro that the estimated increased
demand load attributable to the Project will be 1,900 kW (“Estimated Incremental Demand™) and that
789 residential units will be connected to the Toronto Hydro main distribution system.

To determine the amount of Capital Contribution that is required from the Customer for this Project,
Toronte Hydro has performed, as described in Appendix B of the Distribution System Code, an
economic evaluation (“Initial Economic Evaluation”). A copy of the Initial Economic Evaluation,
including the calculation used {o determine the amount of the Capital Contribution to be paid by the
Customer, including alt of the assumptions and inputs used to produce the Initial Economic Evaluation,
is included with this Offer to Connect.

As a resuit of Toronto Hydro's Initial Economic Evaluation of the Project, the Customer shall pay to
Toronto Hydro, upon acceptance of this Offer to Connect, a Capital Contribution in the amount set forth
below:

Capital Contribution $92,981.00 -
GST (5%) $ 4.649.05
Capital Contribution and GST $97,630.05

- 0084



0085

SCHEDULED
EXPANSION DEPOSIT

An Expansion Deposit is intended to ensuze that Toronto Hydro is held harmless in respect of the
Expansion Fees and OM&A Costs by securing payment of the Total Expansion Pees in the event the
Estimated Incremental Demand does nol materialize. The Expansion Deposit shall be in the form of
cash, or an irrevocable commercial letter of credit issued by a Schedule 1 bank as defined in the Bank
Act, or a surety bond. The form of security must expressly provide for its use to cover the events for
which it is beld as a deposit. Any portion of the Expansion Deposit held as cash, which is retumed to
the Customer, shall include interest on the returned amount from the date of receipt of the full amount of
the Expansion Deposit, at the Prime Business Rate set by the Bank of Cznada less two (2) percent.

The Customer is required to post an Expansion Deposit, upon acceptance of this Offer to Connect, for
the difference between the actual Expansion Fees and GST and the amount of the Capital Contribution
and GST paid by the Customer, in accordance with Toronto Hydro's Initial Economic Evaluation of the
Project.

This Expansion Deposit is in addition to any other charges that may be payable to Toronto Hydro under
this Offer to Connect, or the Conditions of Service, or otherwise.

The amount of the Expansion Deposit is set out below.

After the facilities are energized, the Expansion Deposit shall be reduced, at the end of each 365-day
period, by an amount calculated by multiplying the original Expansion Deposit by a percentage derived
by dividing the actual connections completed or materialized in that 365-day period, by the total number
of connections contemplated in this Offer to Connect. For information about reduction in the amount of

the Expansion Deposit after each 365 day period, please contact Carrie Matthew at (416) 542-3100 ext.
32076.

If after five (5) years from the energization date of the facilities, the total number of connections
contemplated by the original Offer to Connect have not materialized, Toronto Hydro shall retain any -
cash held as an Expansion Deposit, or to be entitled to realize on any letter of credit or bond held as an
Expansion Deposit and retain any cash resulting therefrom, with no obligation to return any portion of
such mouies to the Customer at any time.

EXPANSION DEPOSIT:

TOTAL EXPANSION FEES AND GST $1,366,132.78
LESS CAPITAYL CONTRIBUTION AND GST -§__97,630.05
EXPANSION DEPOSIT $1,268,502.73
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SCHEDULE E
ALTERNATIVE BID PROCESS AND CONTESTABLE WORK

. Toronto Hydro advises the Customer that part of the work that will be required for the expansion and
connection to the existing distribution facilities includes work for which the Customer may obtain an
alternative bid 1.e. work that would not involve work with existing Toronto Hydro assets. The work for
which the Customer may obtain altemative bid, “Contestable Work™ is described below,

The Customer must use a contractor for the Contestable Work qualified by Toronto Hydro in accordance
with its Conditions of Service. To qualify, contractors shall submit a “Contractor Qualification
Application” and meet the requirements posted at:

hitp://www.torontohydro.com/electric customer_care/cond _of_services/index.cfm

at least 30 business days prior to their selection by the Customer to undertake Contestable Work. The
Customer shall not be entitled to start performance of the Contestable Work until the contractor has
completed its qualification by Toronto Hydro and has been qualified for no less than 30 business days.

. Toronto Hydro does not make any representation or warranty regarding any contractor selected by the
Customer to do any work regardless of whether the contractor has been qualified by Toronto Hydro or
not and shali have no liability to the Customer in respect of such work.

If the Customer decides 10 hire a qualified contractor to perform the Contestable Work, the Customer
will be required to select, hire and pay the contractor’s costs for such work and to assume full
responsibility for the construction of all of the Contestable Work.

The Customer shall ensure that the Contestable Work is done in accordance with Toronto Hydro's
design and technical standards and specifications.

The Customer and his qualified contractor shall enly use materials that meet the same specifications as
Toronto Hydro approved materials (i.e. same manufacturers and same part numbers). Once the
Customer has bired a qualified contractor, the Customer may request and obtain from Toronto Hydro the
listing of approved materials that may be required for the Contestable Work.

. The Customer will be required to pay for administering the contract with the qualified contractor, or if.
agreed by Toronto Hydro, pay Toronto Hydro a fee for performing this activity on its behalf. Upon
request if Toronto Hydro is agreeable to performing such activity, Toronto Hydro will advise the
Customer of the amount of the fee. Administering the contract includes, among other things, acquiring
all permissions, permits and casements.

Toronto Hydro shall have the right to inspect and approve all aspects of the facilities constructed by the
qualified contractor as part of its system commissjoning activities, prior to connecting the expanded
facilities to the Toronto Hydro main distribution system. If all of Toronto Hydro's requirements for the
Contestable Work, including but not limited to, those set out in Sections 5, 6, and 7 above, have not been
completed satisfactorily to Toronto Hydro, acting reasonably, the Project will not be energized, until the
Contestable Work is in compliance with all of Toronto Hydro’s requirernents.

If the Customer decides to pursue an alternative bid for the Contestable Work, Torento Hydro may

charge the Customer costs, mcludmg, but not limited to, the following, for:

(a) additional design, engineering or installation of facilities required to complete the Project that are
required in addition to the original Offer to Connect; and,

(b) inspection or approval of the work performed by the contractor hired by the Customcr; and

{c) making the final connection of the new facilitics to the Toronlo Hydro distribution system.
(“Additional Costs for Alternative Bid Work™).
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If the Customer decides to hire a qualified contractor to perform the Contestable Work, the Customer

must:

1.  Signan Alternative Bid Agreement;

2.  Hire a gualified contractor;

3. Pay to Toronto Hydro, the firm amount of Toronto Hydro's Additional Costs for Alternative Bid
Work, as set out below;

4.  Provide the Alternative Bid Expansion Deposit as set out below,

After the Customer has performed the Contestable Work and Toronto Hydro has inspected and approved
the constructed facilities, the Customer shall transfer the expansion facilities that were constructed under
the altemnative bid option to Toronto Hydro and Toronto Hydro shall pay to the Custorer, a transfer
price, (“Transfer Price”) to be determined, as hereinafter set out.

The Transfer Price for the Contestable Work shall be the lower of the Customer’s Costs or the amount

set out in this Offer to Connect of the Contestable Work: The Customer’s Costs shall mean:

(a) the costs the Customer paid to have the Contestable Work performed, excluding the Variable
Connection Work, as provided by evidence satisfactory to Toronto Hydro;

(b) the Additional Costs for Alternative Bid Work charged by Toronto Hydro.

Toronto Hydro shall be satisfied that all Customer’s Costs shall have been properly incurred.

If the Customer does not provide the calculation setting out the Customer’s Costs to Toronto Hydro
within 30 days of all new facilities being energized, then the amount of the Transfer Price shall be the
amount sct out in this Offer to Connect for the Contestable Work.

Toronto Hydro shall carry out a final economic evaluation after the facilities are energized (“Final
Economic Evaluation™. The Final Economic Evaluation shall be based on the amounts used in this
Offer to Connect for costs and forecasted revenues, and the amount of the Transfer Price to be paid by
Toronto Hydro to the Customer for the Contestable Work, where applicable. A copy of the Final
Economic Evaluation shall be provided to the Customer. '

Any amount payable by the Customer to Toronto Hydro, may be deducted from the Transfer Price
owing to the Customer by Toronto Hydro.

If the Customer pursues an Alternative Bid, the Customer shall post an Alternative Bid Expansion
Deposit in the amount of 10% of the Expansion Deposit as set out in Schedule D,

Toronto Hydro will retain the Alternative Bid Expansion Deposit for 2 warranty peried of up to two
years. The warranty begins at the end of the Realization Period, defined below,

The Realization Period for a Project ends, upon the first to oceur of:
(i) the materialization of the last forecasted connection in the expansion project, or
(i)  Five (5) years after energization of the new facilities.

Toronto Hydro shall be entitled to retain and use the Alternative Bid Expansion Deposit to complete,
repairing or bring up to standard the facilities constructed by the Customer, including Toronto Hydro’s
costs to ensure that the expansion is completed to the proper design, technical standards and
specifications, using approved materials and that the facilities operate properly when energized.

Toronto Hydro shall retorn to the Customer the unapplied portion of the Alternative Bid Expansion
Deposit, if any, at the end of the two-year warranty period.

Upon receipt of notice from the Customer that it intends to hire an alternative bid contractor, Toronto
Hydro will provide an Alternative Bid Agreement.



Contestable Work shall mean the following:

Note:
s Al Customer-supplied materials must be submitted to Toronto Hydre for approval prior to
instailation and meet Toronto Hydro Distribution Construction Standards;
» All equipment apd underground plant installed must be inspected and approved prior to connection
to the Toronto Hydro distribution system;
» Customer is responsible for applying for and obtaining any necessary City road cut permits.

Description of Work to Be Completed by the Customer:
* Supply & install:

s Al necessary duct structures, cable chambers, tap boxes, splice vaults, submersible transformer

vaults, switchgear foundations on Harrison Garden extension and Oakburn Crescent to
. Avondale Avenue cable riser poles;

¢ Al primary cables complete with terminations thereof, except final connection to the Toronto
Hydro distribution system;

s  All secondary cables complete with terminations thereof, except final connection to the Toronto
Hydro distribution system;
All switchgears, submersible transformers;
All cable risers completed to the installation of the first section of U-Guard on the termination
poles.

Description of Work to Be Completed by Toronto Hydro:

»  All necessary engineering design and inspections and naterial approvals;

¢ Primary cable termination connections to the existing Toronto Hydro distribution system on Harrison
Garden Blvd;

» The necessary switching and outage arrangements to allow connection to existing distribution system.

Toronto Hydro’s Additional Costs for Alternative Bid Work : $ 9,.800.00
GST (5%) $ __ 490.00

TOTAL ADPDITIONAL COSTS FOR ALTERNATIVE BID WORK, GST $ 10,290.00

ALTERNATIVE BID EXPANSION DEPOSIT $126,850.27
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SCHEDULE F
GENERAL TERMS 4AND CONDITIONS
of OFFER TO CONNECT

ASSIGNMENT

Neither party may assign this Offer to Connect without
the prior written consent of the other party, such consent
1i0t 1o be unreasonably withheld.

DEMARCATION POINTS

The ownership and operational demarcation points of the
Project shall be identified as such by Toronto Hydro on
the as-constructed drawings.

In accordance with Toronto Hydro's Conditions of
Service, the Customer is responsible {or maintaining,
repairing and replacing, in a safe condition satisfactory
to Toronto Hydro, all the Customer’s civil infrastructure
on private property that is dezmed vequired by Toronto
Hydro 1o house Toronto Hydro's Connection Assets,
including but not limited to poles, underground conduits,
cable chambers, cable pull rooms, transformer rooms,
transformer vaults and tyansformer pads.

DISPUTE RESOLUTION

Any controversy between the parties arising under this
Offer 1o Connect not resolved by discussions betwesn
the partics shall be determined by an arbitration tribunal
convened pursuant 1o a notice of submission given either
by Toronto Hydro or the Customer.

The notice shall name one arbitrator.

The party freceiving the notice shall, within 10 days of
notice 1o the other, name the second arbitrator or, if 1t
fails to do so, the party giving the notice of submission
shall naroe the second arbitrator.

The two arbitralors appointed shall pame the third
arbitrator within 10 days, or if they fail 1o do so within
that time period, either party may make application to the
applicable court for appointment of the third arbitrator.
Any arbitrator selected to act under this Offer to Connzct
shall be qualified by education, training and expericnce
to pass on the particular question in dispute and shall
have no connection to cither of the parties other than
acting in previous arbitrations.

The arbitration shall be conducted in accordance with the
provisions of The Arbitration Act, 1991 S.0. c-17, as
amended.

The decisions of the arbitration tribunal shall be made in
writing and shal} be final and binding on the partics as to
the questions submitied and the partics shall have no
right of appeal therefrom. )

EASEMENTS

Upon request by Teronte Hydro, the Customer shali, at
its bwn expense, cxecute, register and provide a
solicitor’s opinion on tie in a form. acceptable (o
Toronte Hydro, within the time period specified by
Toronto Hydro, and subject only to those encumbrances
permitted in writing by Toronto Hydro, such easement
agreements as Toronto Hydro may require for the
installation and continued existence of any electrical or
telecommunication piants or access to same for the life
of such plant or as otherwise required to perform its
responsibility as a distribution compsany.

The customer acknowledges that in order for am
casement to be registered, #t shall be required, at its
expense, to arrange for and register any necessary
decumentation required by the appropriate Land Registry

51

52

62

6.3

6.4

Office, including 2 Reference Plan, prepared by an
Ontasio Land Surveyor, describing the extem: of the
lands required for the easement.

FORCE MAJEURE

Force Majeure means any act, event, cause or condition
that is beyond Toronto Hydro's reasonable control,
including wind, ice, lightning or other storms,
carthquekes, landslides, floods, washouts, fires,
explosions, contamination, breakage of equipment or
machinery, delays in transportation, strikes, lockouts or
other lsbour disturbances. civil disobedience or
disturbances, war, =acts of szhotage, blockades,
insurrections, vandals, riots, epldemics, loss of any
reievant license or & declaration of force majeure by
Hydro One Networks Inc., or any successor, imder any
agreement which Hydre One Networks Inc., or any
suceessor, has with Toronty Hydro in connection with
any work 1o be performed by Toronto Hydro under this
Offer o Connect.

if by reason of Force Majeure, Toronto Hydro is unable,
wholly or partially, to perform or comply with any or all
of iis obligations undsr, this Offer to Connect, [ shall be
relieved of such obligations, and any liability (including
liability for any injury, damage or loss to the Customer
caused by such event of Force Mgjeurs) for falling 10
perform or comply with such obligations, during the
continuance of Foree Majeure,

LIMITATION OF LIABILITY

Toronto Hydro shall not be responsibie for the acts or
omissions of the Customer or its employecs, contractors,
subcontractors or agent.

Neither Toronto Hydro nor any of its employees, agents,
officers,  directoss or  other  represenmatives
{"Represeniatives™) shall be liable for any loss, injury or
damage to peTsons or property caused in whole or in part
by neglipence or fault of the Customer, or any of the
Customer's Representatives, coniractors or
subcontractors.

Notwithstanding any other provision in this Offer to
Connect, or any applicable statnlory provision Toronlo
Hydro and its Representatives shall only be liable for any
damages which arise directly out of the wilful
misconduct or negligence of Toronto Hydro or its
Representatives.

Neither Toronto Hydro nor any of its Represemtatives
shall be liable under any circumstances whatsoever for
any loss of profils or revenues, business interruption
losses, loss of contract or loss of goodwill, or for any
indirect, consequential, incidental or special damages,
inclyding but not fimited to punitive or exemplary
damages, arising from any breach of this Offer to
Connect, fundamental or otherwise, or from any tortious
acts, including the negligence or willful misconduct of it
or its Representatives, however arising.

No action arising out of this Offer to Connect, regardless
of the form thereof, may be brought by either party more
than two (2) years following the date the cause of action
arose, provided however that, subject 1o any applicable
law, Toromo Hydro may bring an action for non-
payment of amounis, of non-delivery of Expansion
Deposits, tequired to be paid or delivered by the
Customer under this Offer to Connect &t any time.
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The Customer shall indemnify and save hammless
Toronto Hydro &nd its Representatives from any action,
claim, penalty, damages, losses, judgements, settlements,
tosts and enpenses or other remedy brought by sny party
of governmental authority, arising out of or resulting
from any negligent act or failure to acl or any willful
misconduct by the Customer or any of its
Representatives.

All of the provisions of Sections 6.1, 6.2, 6.3, 6.4, 65
and 6.6 shall survive the lermination of this Offer w0
Connect.

NOTICE

Any notice to be given under this Offer 10 Connect shall
be in writing and delivered by prepaid registered mail,
hand, courier or facsimile to the contact for the parties as
set forth in the Offer to Connect,

Delivery by facsimile shail be decmed received on the
day following tansmittal provided the facsimile is
received as confirmed by the issuance of a confirmation
receipt at the point of transmission.

Delivery by hand or courier shall be deemed received on
the date delivered.

Delivery by propaid registered mall shall be doemed
received on the 5™ business day afier mailing.

Either party may change ils address for notice by
providing wrirten notice of that change to the other party.

REVISED PLANS

If the Customer submits revised plans or requires
addirional design work, Toronto Hydre may provide, at
cost, a new offer based on the revised plans or the
sdditional design work.

If the Plans are revised at any time, afler acceptance of
this Offer to Connect shall be withdrawn or terminated
immediately, despite any acceptance by the Customer. A
new Offer to Connect will only be provided to the
Custorer tpon payment in the amount of $3,500.00 that
must be paid prior [0 the new Offer to Connect being
provided to the Customer.

SECURTTY INTEREST

As security for its obligation under this Offer to Connect,
the Customer grants to Toronto Hydro a present and
continuing security intersst in, and lien on (and right of
set-off against), and assignment of all money, cash
collateral and cash equivalent collateral and any and all
proceeds resulting therefrom or the liquidation thereof,
delivered as an Expansion Deposit or otherwise pursuant
to the terms of this Offer to Connect, or for the benefit of
Toronto Hydro.

The Customer agrees to take such action as Toronto
Hydro reasonably requires in order to perfect Toronto
Hydro's first-priority security interest in, and lien on
(and right of sct-off against), such collateral and any and
all proceeds resulting therefrom.- or from the liquidation
thereof,

Toronto Hydro shall apply the proceeds of the collateral
realized upon the exercise of any such rights or remedies
to reduce Customer's obligations under this Offer to
Connect (Customer remaining liable for any amounts
owing to Toronto Hydro after such application), subject

10.
10.1

102

11,
11.}

to Toronto Hydro's obligation to retum any surplus
proceeds remaining after such obligations are satisfied in
fulk, :

TAXES

Unless specified, none of the amounts payable or
deliverable under the Offer lo Connect include goods and
services 1axes or any other 1axes that may be payable.
The Customer shall pay all such taxes in accordance with
applicable laws,

TERMINATION .
Each of the following shall constitute an event of defanl
("Event of Default™): .

i the Customer fails to make any paynwnt at the
time specified for payment in this Offer to
Connect and such failure has pot been remedied
within 4 days notice of such failure;

(i) the Customer fails to deliver any Expansion
Deposit, including a renewal, or additional
Expansion Deposit wilhin the time period
specified for delivery in this Offer 10 Connect;

(iif) the Customer fails to execute and deliver any
agreement, or deliver any other document, within
the time period specified for execution andfor
delivery;

(iv)  the Customer fails to commence the Expansion
Work within ! year from the date of this Offer to
Connect;

(v)  ihe Customer cancels the Project for eny reason;

(vi) the Customer fails to comply with any other
covenant or obligation in this Offer to Connect
and such failure has not been remedied (where it
is possible to remedy such failure) within 15 days
of the initial failure to perform;

(vii) aresolution has passed, or docurnents filed at an
office of public record, for the merges,
amalgamalion, dissolution, termination of
existence, liquidetion or winding-up of the
Customer, unless the prior consent of Toronto
Hydro has been obtained;

(viii) arecelver, manager, receiver-manager, liquidator,
monitor of trustes in bankmptcy of the Customer
or any of its property Is appointed by any
government  authority, and  such  receiver,
manager, receiver-manager, liquidator, monitor
or trustee is not discharged within 30 days of
appointment; or, if by decree of any government
authority, the Customer is adjudicated bankrupt
or insolvent, or any substantial pat of its
property is taken, and such decres is not
discharged within 30 days afier the entry thereof,
or, if a petition to declare bankruplcy or to
reorganize such party pursuant to any applicable
law is filed against the Customer and is not
dismissed within 30 days of such fling;

(x)  the Customer files, or consents to the filing of, a
petition in bankrupley or seeks, or consents to, an
order or other protection under auy provision of
any legislation relating to insolvency or
bankrupicy (“Insolvency Legislation™); or files,
or consents lo the fling of, a petition, application,

12
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answer or consent seeking relief or assistance in
respect  of itself under provision of any
Insolvency Legistation; or files, consents to the
filing of, an ‘answer admitting the marerial
allegations of a petition filed against it in any
proceeding described herein: or makes an
sssignment for the benefit of its creditors; or
admits jn writing its inability to pay its debis
generally as they become due; or consents to the
appointment of a receiver, trustee, or liquidator
over any, or ail, of its property.

Upon the occurrence of an Event of Default,
Toronto Hydro may, at its sole option, do any one
or more of the foliowing:

(i} exercise any of the rights and remedies of a
secured party including any such rights and
remedies under law then in effect;

(ii}  exercise its rights of set-off againsl any and 3l
property of the Cusiomer in the possession of
Toronto Hydro;

(iii)  declare the full amounts of the Expansion Fees
and OM&A Costs that are unpaid and
unrecovered as dut and owing {(“Acceleraed
Amounts';

(iv)  draw on any cash, or dmaw under any lener of
credit, then held by or for the benefit of Toronto
Hydro as an Expansion Deposit or Capital
Contribution or otherwise, free from any claim or
right of any nature whatsoever of the Customer,
including any equity or right of purchase or
redemption by the Customer, 1o cover all costs
incurred on, or prior lo, the date of termination,
including costs for materials ordered for the
expansion, storage costs and facilides removal
costs and any amounts owing under this Offer to
Connect, including the Accelerared Amounts;
and/or

(v)  terminate this Offer to Connect, provided thet,
any termination shell not effect any obligations
incurred prior (o the effective date of terminstion
or any other righls that Torento Hydro may have
arising out of any rights or obligations thal are
expressed to survive termination of this Offer to
Connect.

TITLE AND RISK OF LOSS

Notwithstanding tha! Teronto Hydre may install
equipment and materials under this Offer to Connect to
which ttle is intendad to pass 10 the Customer, ticde o
such equipment or materials shall be transferred to the
Customer, and risk of Joss shall be assumed by the
Customer, upon delivery to the Property.

Toronto Hydro shall be enditled to receive reasonable
compensation for storing any malterials or equipment not
delivered to the Customer due 1o a delay caused by the
Customer and such equipment or materigls shall be held
ar the Customer's risk.

WARRANTIES

131
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142

143

144

14.5

14.6

14.7

148

14.9
14.10

Toronte Hydro warrants tha the services it provides are
in accordance with Good Utility Practice.

Excepl as expressly set forth in this Offer 1o Connect,
Toronto Hydro provides no warrenties, for fitness for
purpose or otherwise, and whether statutory or
otherwise, to the Customer.

MISCELLANEOUS

This Offer to Connecl, including the Schedules attached,
shall constitute the entire agreement between the parties,
and there are no other agreements or understandings,
cither written or oral, to conflict with, aller or enlarge
this Offer 10 Connect unless agreed 10 1n writing between
the parties subsequent to the effective date of this Offer
to Connect.

Failure or delay by Toronto Hydro in enforcing any right
under, or provision of this Offer to Connect shall not be
deemed a waiver of such provision or right with respect
1o the instant, or any previous, or subsequent, breach,
This Offer to Connect shall be governed by the laws of
the Province of Ontario end the laws of Canada as
applicuble.

Toronto Hydro shall be enfitied to accesy at all
reasonable times to any of the Customer’s properties 1o
perform the services in this Offer to Connect.

Iterest on unpaid amounts shall bear inlerest at the rare
of 1.5 percent calculated and cormpounded monthly
(19.56 percent per annum) at and from the due date up to
and including the date of payment in full of such amount,
together with all interest accrued to the date of payment.
Toronto Hydro and the Customer agree to execute and
deliver such further documents as may be reguired for
cither party to fulfilf its obligations and enforce its rights
under this Offer to Connect, ]
If any provision of this Offer to Connecet is declared
illegal, invalid or unenforceable for any reason
whatsoever, to the extent permitied by law, such
illegality, invalidity or unenforceability shall not affect

" the legality, validity or enforceability of any of the other

provisiens,

This Offer to Connect and the obligations of the parties
under it are subject to all applicable present and future
laws, rules, regulations and orders of any regulatory or
legislative body or other duly constilmted anthority
having jurisdiction over Toronto Hydro or the Customer.
Time shall be of the essence.

I there is a conflict between this Offer to Connect and
Toronto Hydro's Conditions of Service, this Offer to
Connect shall govern.
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AVONSHIRE

4800 DUFFERIN STREET
TORONTO, ONTARIO
M3H 559

March 86, 2009

Torpnio Hydro-Electric System Limited
14 Carllon Street

Asset Management

3" Floor, 500 Commissioner Street
Taranto, ON Mah 3N7

Aftention: Jim Trgachef, Supervisor

Dear Sir:

Re: Residences of Avonshire Inc.
Address: 100, & 115 Harrison Garden Boulevard and 5,7 & 9 Oakburn Crescent

You witl recall that you hosted a meeting lasl fall with representalives of Dellera Inc. at which time
the discussion turned to the metering of the planned condominium projects which Deltera and
related companies are and will be building in Toronto. At this meeting, you advised that effective
February 28, 2008, Toronte Hydro was the only entity that had the right to own and supply meters
for any of our projects and that no other options for melering were availabie. As a result of this,
Residences of Avonshire Inc. request for an offer o connect in respect of the above noted
building did not contemplate this building being suite melered by any entity other than Toronto
Hydre and the offer to connect received contemplates Toronto Hydro instaling individua! suite
meters.

It has come to our attenticn that conirary 10 the advice received, Residences ¢f Avonshire Inc,
does have the right under Subsection 53.17 of the Eleciricity Act, 1998 {¢ choose to have this
project smart sub-metered by a licensed sub-metering company. Residences of Avonshire Inc. is
desirous of considering the sub-metered option and would have requested an offer to connect
which contemplated the above project being smart sub-metered but for the information provided
"at the maeting at your offices last fall.

We therefore require that Toronto Hydrg provide a further offer to connect which contemptates
the above project being smart sub-metered by a licensed sub-metering company  This offer
shouid specifically coniemplate that Toronlo Hydro will install a bulk meter and Residences of
Avonshire Inc’'s intention to smart sub-meter the units at the project downstream of the bulk
meter.

1 would apprecrate confirmation that an appropriate Offer o Connect will be prepared and
forwarded to Residences of Avonshire Inc. within the nex! two weeks. Given your famiiany
already with the project, we trust that you will make every effort to meet this timeframe

Yours truly.
RESIDENCES OF AVONSHIRE INC.
Per:

~ N S

Giuseppe Belle
Project Manager

009%
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Colin J. McLorg

14 Carlton St Telephene: 416-542.2513

Toronte, Ontaric Facsimile: 416-542-2776 0 /-——

M5B 1K5 cmelorg@torontohydro.com toronto h \/d ro
electric system

20089 Aprit 22

Mr. Giuseppi Bello

Project Manager
Residences of Avonshire Inc
4800 Dufferin Street
Toronto, ON M3H 589

via email

Dear Mr. Bello:
RE: Metering and Offers to Connect for 'Avonshire’ Projects

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting
address information in your letter resulted in delays in its delivery. Your letter, received by
me April 20, has been referred to me for reply.

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to
connect and smart metering for new condominiums, particularly those mentioned in the
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a
revised Offer to Connect for those condominiums based on a bulk meter / sub-metering
configuration. As explained below, Toronto Hydro does not offer that connection
configuration for new condominiums and therefore will not prepare a revised Offer to
Connect on that basis.

The Ontario Energy Board (‘OEB’) regulates Toronto Hydro rates and service offerings.
The OEB has defined the term ‘smart metering’ as follows: “The Board uses the term
"smant metering” to describe the situation in which a licensed distributor individually meters
every condominium unit (and the condominium's common areas) with a smart meter. In
this scenario, each unit will become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed
distributor.”)’

As set out in Toronto Hydro's Conditions of Service, for condominium projects commenced
with Toronto Hydro on and after February 28, 2008 (‘new condominiums’), Toronto Hydro
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering

' (EB-2007-0772 Notice of Proposal etc. issued January 8, 2008]
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compliant with smart metering regulations) for all separate units and for common areas
(‘individually metered units') at no charge to the developer. Upon registration and creation
of the condominium corporation, the holders of the individually metered units become the
direct customers of Toronto Hydro.

Toronto Hydro {along with other licensed distributors) has been specifically authorized to
conduct smart metering as part of its standard, licensed distribution activities. The OEB
has stated as follows:

“The Board has previously determined in rates proceedings related to smart metering
activities of certain distributors that smart metering is a part of the distribulion activity
that is already covered by distributors’ distribution licences. As there is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed distributors can smart meter condominiums. In the
Board's view, this is in keeping with the current regulatory framework in the electricity
sector.

The Board is also of the view that Regulation 442 allows ali ficensed distributors to
smart meter in condominiums.”

“As set out in the January Notice, the Board remains of the view that smart metering
is a distribution activity, and that the Efectricity Act and Regulation 442 taken together
allow all licensed distributors to undertake smart metering in condominiums. The
distributer would da so as a distribution activity within its licensed service area.”

Toronto Hydro therefore asserts that it is auvthorized to connect new condominiums in the
manner described in its Conditions of Service and that it has no obligation to do otherwise.

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter.
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto
Hydro was the only entity that had the right to own and supply meters for any of aur
projects and that no other options for metering were available.”

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and
will attach the individually metered units as direct customers, Toronto Hydro's Conditions
of Service provide for alternative bids for the installation of meters and do not preclude the
installation of an additional sub-metering system, should the developer or condominium
wish to install ane, provided it does not interfere with Toronto Hydro's equipment.

Your request for a further Offer to Connect assuming bulk metering is based on an
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts
Toronto Hydro's advice referred to above. In fact, that Section provides as follows:

“Despite the Condaminium Act, 1998 and any other Act, a distributor and any other
person licensed by the Board to do so shall, in the circumstances prescribed by
regulation, install a smart meter, metering equipment, systems and technology and
associated equipment, systems and technologies or smart sub-metering systems,
eguipment and technology and any associated equipment, systems and technologies
of a type prescribed by regulation.”

Section 53.17 of the Electricity Act does not contradict Toronto Hydro’s position and is
irrelevant to this issue, since with respect to new condominiums, it does not prahibit a

2{EB-2007-0772 Notice of Praposal ete, January 8, 2008, pages 2-3]

% [EB-2007-0772 Notice of Proposal etc, June 10, 2008, pages 4]
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distributor from installing smart metering, nor require a non-distributor to provide sub-
metering, but rather goes to the requirement that whatever equipment is installed be of a
type required by regulation. Furthermore, it clearly does not establish a right on the part of
any person fo install sub-metering equipment. Sub-metering is referred to because such
configurations are allowed, but not required, in the case of existing condominiums already
fitted with bulk meters.

In summary, nothing with respect to new condominiums in Torento Hydro's metering or
connection practice or in its Conditions of Service is out of compliance with Code,
regulation, or legistation. The OEB has expressiy concluded that smart metering of
condominiums is a distribution activity authorized by the existing licenses of distributors,
and has not established any obligation on distributors to provide for sub-metering
configurations in new condoeminiums.

For these reasons Toronto Hydro does not accept the request set out in your letter.
Please contact me if you have concerns or questions around any of these matters.

Yours truly,
{Criginal signed by)

Colin McLorg

Manager, Regulatory Policy and Relations
416-542-2513
cmelorg@torontohydro.com
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February 2, 2009 "

Metrogate Inc.
4800 Dufferin Street toronto hydro
Toronto, Ontario M3H 589 electric system

Attention: Lou Tersigni
Dear Sir:

Re: Metrogate Inc. development of Sclaris at Metrogate, Phase I and Ti,
Ventus at Metrogate, Phases I and I, and
Metrogate Townhouses
as legally described in PIN’s 06164-0466 (LT), 06164-0469 (LT), 06164-0470 (L.T), 06164-0472 (LT),.
and 06164-0473 (LT} (“Property™)
1512 high-rise residential units (1512 Toronto Hydro suite meters)
74 townhouses
Toronto Hydro Customer Class 4
Toronto Hydro Project No. P0016652 Werk Order No. 170242 (“Project™)

Toronto Hydro-Electric System Limited (“Toronto Hydro™) acknowledges receipt of Metrogate Inc.’s
(“Customer”) written request for connection of the Project to the Toronto Hydro main distribution system.

The Customer has represented to Toronto Hydro that 1586 residential units will be constructed and connected to
the Toronto Hydro main distribution system and the estimated increased demand load attributable to the Project
will be 3,100 kW (“Estimated Incremental Demand™).

In order to connect the Project, an expansion to the Toronto Hydro main distribution system will be needed.

Based on the plans dated Apri! 1, 2008 (“Plans™) this docurment, including all Schedules attached, is Toronto
Hydro’s firm Offer to Connect (“Offer to Connect™) as required by the Distribution Systemn Code (“Distribution
Systern Code”) established by the Ontario Energy Board (“OEB”).

Int addition to the obligations set forth in this Offer to Connect, the Customer shall be bound by and required to
comply with all provisions of the Conditions of Service filed by Toronto Hydro with the OEB. A copy of the
Conditions of Service can be obtained at www.torontohydro.com.

Terms used in this Offer to Connect shall have the meaning ascribed thereto in the Distribution System Code and
the Conditions of Service unless otherwise defined herein.

The following Schedules attached hereto form a part of this Offer to Connect:
Schedule A — Connection Work and Fees;

Schedule B — Expansion Work and Fees;

Schedule C - Capital Contribution Requirements and Economic Evaluation;
Schedule D — Expansion Deposit;

Schedule E — Alternative Bid Process and Contestable Work;
Schedule F — General Terms and Conditions.

A Capital Contribution, as described in Schedule C, will not be required from the Customer.

An Expansion Deposit, as described in Schedule D, will be required from the Customer.

toronto hydro-electric system limited
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This Offer to Connect includes Contestable Work for which the Customer may obtain an alternative bid as
described in Schedule E.

Based on the Plans and information provided to Toronto Hydro, as of the date of this Offer to Connect, an
easement will be required to connect the Project. General easement requirements are set out under the heading
“Easements” in Schedule F, General Terms and Conditions. .
If the terms and conditions of this Offer to Connect are acceptable to the Customer, a duly authorized officer of
the Customer shall sign the duplicate copy and retum it to Toronto Hydro within 60 days of the date set forth
above. If a signed copy is not returned to Toronto Hydro within that time period, Toronto Hydro reserves the
right to revoke this Offer to Connect without further notice to the Customer. The Customer is advised that
Toronto Hydro requires a minimum of 24 weeks, if not more (“lead time') to complete the Project, after
receiving the signed Offer to Connect from the Customer, and, if necessary the Customer should make
arrangements to return the signed Offer to Connect earlier, to accommodate the required lead time.

If the expansion work for this Project has not commenced within one (1) year from the date set forth above,

Toronto Hydro has the right to terminate this Offer to Connect in accordance with its rights of termination as set
out herein.

Any notice, communication, inquiry and payment regarding this Offer to Connect shall be directed as follows:
To:  Toronto Hydro-Electric System Limited
Asset Management — 3™ Floor, 500 Commissioners Street
Toronto, Ontario M4M 3N7
Attention: Jim Trgachef, Supervisor
Standards and Policy Planning
Telephone (416) 542-2514, Facsimile: (416) 542-2731

To: The Customer at the address set forth below:
Metrogate Inc.
4800 Dufferin Street
Toronto, Ontario M3H 559
Attention: Lou Tersigni
Telephone: (416) 736-2545, Facsimile: (416) 661-8923

All payments and security as may be required hereunder shall be due and payable, or deliverable, upon
acceptance of this Offer to Connect by the Customer.

Pleasqsign in-the appropriate place below and return one signed copy, and all payments and security as may be
requi;d, to the address indicated above.

Yourgtruly,

Torofkd Hydro-§lectric System Limited

Per:
Name: Anthony Haines,

Title: President

1 have authority to bind the Corporation.




010:

Metrogate Inc. acknowledges its understanding of, accepts, agrees to comply with, and be bound by, all of the
terms and conditions of this Offer to Connect, which in¢lude the provisions set forth above and all of the
Schedules attached, The Customer acknowledges that by accepting this Offer to Connect a binding agreement is
created and, upon signing, this Offer to Connect coustitutes a legally valid and binding obligation of the
Customer, enforceable in accordance with its terms.

The Customer confirms that it will not be obtaining alternative bids for the Contestable Work described in
Schedute E.

Metrogate Inc.

Per: Date:
Name:

Title:

I have authority to bind the Corporation.

OR

Mewogate Inc. confirms it is not accepting Toronto Hydro's Offer to Connect and it will be proceeding by way
of an alternative bid process for the Contestable Work, as described in Schedule E.

Metrogate Inc.

Per: Date:
Narmne:

Title:

1 have aunthority to bind the Corporation.

Offer to Connect Metrogate Inc, February 2, 2008
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SCHEDULE A
CONNECTION WORK and FEES

1. Connection Assets are the assets between the point of connection to the Toronto Hydro main distribution
system and the ownership demarcation point as defined in Table 1.3 of Toronto Hydro's Conditions of
Service.

2. The Connection Work and Connection Fees to supply and install the Connection Assets for the Project
are described below.

3. Toronto Hydro shall recover costs associated with the installation of Connection Assets through:
(a) Basic Connection Fees which are part of the Economic Evaluation; and
(b) Variable Connection Fees collected directly from the Customer. The variable Connection Fees
arise from the Variable Connection Work and are in addition to the Basic Connection Fees.

4. The Variable Connection Fees are payable by the Customer to Toronto Hydro pursuant to this Offer to
Connect upon acceptance of this Offer to Connect by the Customer, or, if the Customer pursues an
alternative bid process described in Schedule E, to the Customer’s qualified contractor.

Connection Work shall mean the following:
»  All necessary engineering design, drawings and inspections;
o Supply & install:
s U/G road crossing and primary cable.
e Supply:
=  All switching and isolations; .
s Al primary connections and tepminations in transformer and to the underground primary
distribution systemn; .
s Al transformation, switchgear and termination as required.

NOTE: Customer is responsible for:

¢ Trenching, supplying and installing a 3Wx2H concrete encased duct structure on private Property
from street line to transformer building vauits.

Connection Fees:

a) A Basic Connection Fee of $1,310.00 per commercial meter connection and $850.00 per residential
meter connection has been included in Toronto Hydro's Economic Evaluation.

b) Variable Connection Fees $76,154.01
GST 5% $ 3.807.70

TOTAL CONNECTION FEES, GST $79,961.711

Less Deposit and GST received -3 0
BALANCE OUTSTANDING $79,961.71

The Connection Fees are based on the Connection Work being done during non-winter conditions. If the Customer requires the
Connection Work to be done during winter conditions that would result in additional costs, Teronto Hydro will advise the Customer
of the estimated additional cosis and if the Cusiomer provides 2 written request to Toronto Hydro o procesd, a Project Invoice will
be issued and payment must be received by Toronto Hydroe prior to the commencement of any of the applicable work.



SCHEDULE B
EXPANSION WORK AND FEES

1. The Uncontestable Expansion Work and Contestable Expansion Work that must be performed to
connect the Project to the Toronto Hydro main distribution system, and corresponding Fees and Total
Expansion Fees (““Total Expansion Fees") are described below.

2. The Customer will also be responsible for the payment of the operating, maintenance and administration
costs (“OM&A Costs”) of the Project, including applicable taxes. The OM&A Costs are included in the
Economic Evaluation.

3. The Expansion Fees and OM&A Costs are recovered by Toronto Hydro by way of Capital Contribution
if applicable, as described in Schedule C and the increased distribution revenues attributable to the
Project, which are received by Toronto Hydro (“Incremental Revenues™).

Uncontestable Expansion Work shall mean the following:
= Al necessary engineering design, drawings and inspections;
» Supply & install:
» Primary terminations and connections to the existing Toronto Hydro distribution system;
» Reconfiguration of distribution and supply to the existing hotel;

» The necessary switching and outage arrangements to allow connections to existing Toronto
Hydro distribution system.

Uncontestable Expansion Fees:

Enhancement Costs (3,100 x $260 per kW) $ 806,000.00
Materials $ 40,800.00
Labour (engineering design, inspections) $  43,800.00
Equipment $§  3,800.00
Basic Connection Charge (74 x $850.00 and 11x $1,310.00 per meter connection)  § 77,310.00
Overhead (including administration) $ 104.070.14

TOTAL UNCONTESTABLE EXPANSION FEES $1,075,780.14

Contestable Expansion Work shall mean the following:
s Supply & install:
»  All necessary duct structures, cable chambers, tap boxes, splice vaults, submersible transformer
vaults, switchgear foundations on Village Green Square, Street 'A’, Street ‘B’, Street 'C’ and an
extension 1o existing Toronto Hydro distribution system on Village Green Square.

Contestable Expansion Fees: :
Materials $ 40765724
Labour (construction) $ 213,180.32
Equipment $  29,56846
Overhead (including administration) $ 6965848
TOTAL CONTESTABLE EXPANSION FEES $ 720,064.50
TOTAL UNCONTESTABLE EXPANSION FEES $1,075,780.14
TOTAL EXPANSION FEES (CONTESTABLE AND UNCONTESTABLE) $1,795,844.64
GST (5%) $ 8979223
TOTAL EXPANSION FEES, GST : $1,885,636.87

The Expansion Fees are based on the Expansion Work being done during non-winter conditions. If the Customer requires the
Expansion Work 1o be done during winter conditions that would resuit in additional costs, Toronto Hydro will advised the Customer
of the eslimated additonal costs and if the Cuslomer provides 2 wrilten request 1o Toronto Hydro to proceed, a Project Invoice will
be issued and payment must be received by Toronte Hydro prior to the commencement of any applicable work.
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SCHEDULE C
CAPITAL CONTRIBUTION REQUIREMENTS and ECONOMIC EVALUATION

I. The Customer acknowledges that it has represented to Toronto Hydro that the estimated increased
demand load attributable to the Project will be 3,100 kW (“‘Estimated Incremental Demand”) and that
1586 residential units will be connected to the Toronto Hydro main distribution system.

1. To determine the amount of Capital Contribution that is required from the Customer for this Project,
Toronto Hydro has performed, as described in Appendix B of the Distribution System Code, an
economic evaluation (“Initial Economic Evaluation™). A copy of the Initial Economic Evaluation,
including the calculation used to determine the amount of the Capital Contribution to be paid by the
Customer, including all of the assumptions and inputs used to produce the Initial Economic Evaluation,
is included with this Offer to Connect.

3. As aresult of Toronto Hydro’s Initial Economic Evaluation of the Project, the Customer will not be
required to pay a Capital Contribution.
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SCHEDULE D
EXPANSION DEPOSIT

1. An Expansion Deposit is intended to ensure that Toronto Hydra is held harmless in respect of the
Expansion Fees and OM&A Costs by securing payment of the Total Expansion Fees in the event the
Estimated Incremental Demand does not materialize. The Expansion Deposit shall be in the form of
cash, or an irevocable commercial letter of credit issued by a Schedule 1 bank as defined in the Bank
Act, or a surety bond, The form of security must expressly provide for its use to cover the events for
which it is held as a deposit. Any portion of the Expansion Deposit held as cash, which is returned to
the Customer, shall include interest on the returned amount from the date of receipt of the full amount of
the Bxpansion Deposit, at the Prime Business Rate set by the Bank of Canada less two (2) percent.

2. The Customer is required to post an Expansion Deposit, upon acceptance of this Offer to Connect, for
the difference between the achual Expansion Fees and GST and the amount of the Capital Contribution

and GST paid by the Customer, in accordance with Toronto Hydro's Initial Economic Evaluation of the
Project.

3. This Expansion Deposit is in addition to any other charges that may be payable to Toronto Hydro under
this Offer to Connect, or the Conditions of Service, or otherwise.

4. The amount of the Expansion Deposit is set out below.,

5. After the facilities are energized, the Expansion Deposit shall be reduced, at the end of each 365-day
period, by an amount caleulated by multiplying the original Expansion Deposit by a percentage derived
by dividing the actual demand materialized in that 365-day period, by the Estimated Incremental
Demand contemplated in this Offer to Connect. For information about reduction in the amount of the

Expansion Deposit after each 365 day period, please contact Carrie Matthew at (416) 542-3100 ext.
32076.

6. Tf after five (5) years from the energization date of the facilities, the Estimated Incremental Demand
contemplated by this Offer to Connect has not materialized, Toronto Hydro shall retain any cash held as
an Expansion Deposit, or be entitled to realize on any letter of credit or bond held as an Expansion

Deposit and retain any cash resulting therefrom, with no obligation to return any portion of such monies
to the Customer at any time,

EXPANSION DEPOSIT:

TOTAL EXPANSION FEES AND GST $1,885,636.87
LESS CAPITAL CONTRIBUTION AND GST -% 0
EXPANSION DEPOSIT $1,885,636.87
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SCHEDULEE
ALTERNATIVE BID PROCESS AND CONTESTABLE WORK

Toronto Hydro advises the Customer that part of the work that will be required for the expansion and
connection to the existing distribution facilities includes work for which the Customer may obtain an
alternative bid i.e. work that would not involve work with existing Toronto Hydro assets. The work for
which the Customer may obtain alternative bid, "Contestable Work™ is described below.

The Customer must use a contractor-for the Contestable Work qualified by Toronto Hydro in accordance

with its Conditions of Service. To qualify, contractors shall submit a *Contractor Qualification
Application” and meet the requirements posted at:

" http:/fwww.torontohvdro.com/electricsystem/customer care/cond of services/index.cfm

at least 30 business days prior to their selection by the Customer to undertake Contestable Work. The

Customer shall not be entitled to start performance of the Contestable Work until the contractor has

completed its qualification by Toronto Hydro and has been qualified for no less than 30 business days.

Toronto Hydro does not make any representation or warranty regarding any contractor selected by the
Customer to do any work regardless of whether the contractor has been qualified by Toronto Hydro or
not and shall have no liability to the Customer in respect of such work.

If the Customer decides to hire a qualified contractor to perform the Contestable Work, the Customer
will be required to select, hire and pay the contractor’s costs for such work and to assume full
responsibility for the construction of all of the Contestable Work.

The Customer shall ensure that the Contestable Work is done in accordance with Toronto Hydro’s
design and technical standards and specifications.

The Customer and his gualified contractor shall only use materials that meet the same specifications as
Toronto Hydro approved materials (i.e. same manufacturers and same part numbers). Once the
Customer has hired a qualified contractor, the Customer may request and obtain from Toronto Hydro the
listing of approved materials that may be required for the Contestable Work.

. The Customer will be required to pay for administering the contract with the qualified contractor, or if
agreed by Toronto Hydro, pay Toronto Hydro a fee for performing this activity on its behalf. Upon
request if Toronto Hydro is agreeable to performing such activity, Toronto Hydro will advise the
Customer of the amount of the fee. Administering the contract includes, among other things, acquiring
all permissions, permits and easements.

. Toronto Hydro shall have the right to inspect and approve all aspects of the facilities constructed by the
qualified contractor as part of its system commissioning activities, prior to connecting the expanded
facilities to the Toronto Hydro main distribution system. If all of Toronto Hydro's requirements for the
Contestable Work, including but not limited to, those set out in Sections 5, 6, and 7 above, have not been
completed satisfactorily to Toronto Hydro, acting reasonably, the Project will not be energized, until the
Contestable Work is in compiiance with all of Toronto Hydro's requirements.

If the Customer decides to pursie an alternative bid for the Contestable Work, ’I‘oronto Hydro may

charge the Customer costs, inciuding, but not limited to, the following, for:

(a) additional design, engineering or installation of facilities required to complete the Project that are
required in addition to the original Offer to Connect; and,

(b) inspection or approval of the work performed by the contractor hired by the Customer; and

{c) making the final connection of the new facilities to the Toronto Hydro distribution systern.
(“Additional Costs for Altemmative Bid Work™).
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I the Customer decides to hire a qualified contractor to perform the Contestable Work, the Customer

must;

1. Sign an Alternative Bid Agreement;

2.  Hire a qualified contractor;

3. Pay to Toronto Hydro, the firm amount of Toronto Hydro’s Additional Costs for Alternative Bid
Work, as set out below;

4. Provide the Altemative Bid Expansion Deposit as set out below.

After the Customer has performed the Contestable Work and Toronto Hydro has inspected and approved
the constructed facilities, the Customer shall transfer the expansion facilities that were constructed under
the alternative bid option to Toronto Hydro and Toronto Hydro shall pay to the Customer, a transfer
price, (“Transfer Price™) to be determined, as hereinafter set out.

The Transfer Price for the Contestable Work shall be the lower of the Customer's Costs or the amount

set out in this Offer to Connect of the Contestable Work. The Customer's Costs shali mean:

{a) the costs the Customer paid to have the Contestable Work performed, excluding the Variable
Connection Work, as provided by evidence satisfactory to Toronto Hydro;

{b) the Additional Costs for Alternative Bid Work charged by Toronto Hydro.

Toronto Hydro shall be satisfied that all Customer’s Costs shall have been propetly incurred.

If the Customer does not provide the calculation setting out the Customer”s Costs to Toronte Hydro
within 30 days of all new facilities being energized, then the amount of the Transfer Price shall be the
amount set vut in this Offer to Connect for the Contestable Work.

Toronto Hydro shall carry out a final economic evaluation after the facilities are energized ("Final
Economic Evaluation™). The Final Economic Evaluation shall be based on the amounts used in this
Offer to Connect for costs and forecasted revenues, and the amount of the Transfer Price to be paid by
Toronto Hydro to the Customer for the Contestable Work, where applicable. A copy of the Final
Economic Evaluation shall be provided to the Customer.

Any amount payable by the Customer to Toronto Hydro, may be deducted from the Transfer Price
owing to the Customer by Toronto Hydro.

if the Customer pursues an Alternative Bid, the Customer shall post an Alternative Bid Expansion
Deposit in the amount of 10% of the Expansion Deposit as set out in Schedule D,

Toronto Hydro will retain the Alternative Bid Expansion Deposit for a warranty period of up to two
years. The warranty begins at the end of the Realization Period, defined below.

The Realization Period for a Project ends, upon the first to occur of:
(i)  the materialization of the last forecasted connection in the expansion project, or
(ii) Five (5) years after energization of the new facilities.

Toronto Hydro shall be entitled to retain and use the Alternative Bid Expansion Deposit to complete,
repairing or bring up to standard the facilities constructed by the Customer, including Toronto Hydro's
costs to ensure that the expansion is completed to the proper design, technical standards and
specifications, using approved materials and that the facilities operate properly when energized.

Toronto Hydro shall retum to the Customer the unapplied portion of the Alternative Bid Expansion
Deposit, if any, at the end of the two-year warranty period.

Upon receipt of notice from the Customer that it intends to hire an alternative bid contractor, Toronto
Hydro will provide an Alternative Bid Agreement.
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Contestable Work shall mean the following:

Note:
s All Customer-supplied materials must be submitted to Toronto Hydro for approval prior to
installation and meet Toronto Hydro Distribution Construction Standards;
» All equipment and underground plant installed must be inspected and approved prior to connection
1o the Toronto Hydro distribution system;
» Customer is responsible for applying for and obtaining any necessary City road cut permits.

Description of Work to be Completed by the Customer:
» Supply & install:

¢ All necessary duct structures, cable chambers, tap boxes, splice vaults, submersible transformer
vaults, switchgear foundations on Village Green Square, Street ‘A', Street ‘B’, Street ‘C’ and an
extension to existing Toronto Hydro distribution system in Village Green Square;

e  All primary cables complete with terminations thereof, except final connection to the Toronto
Hydro distribution system;

= All secondary cables complete with terminations thereof, except final connection to the Toronto
Hydro distribution system;

» Al switchgears, submersible transformiers;
All cable risers completed to the installation of the first section of U-Guard on the termination
poles.

Description of Work te Be Completed by Toronto Hydro:
s All necessary engineering design and inspections and material approvals;
» Connections to existing Toronto Hydro distribution system;
» Primary cable termination connections to the existing Toronto Hydro distribution system on

Sufferance Road; - : ‘
e The necessary switching and outage arrangements to allow connection to existing distribution
system. _
Toronto Hydro’s Additional Costs for Alternative Bid Work $ 10,750.00

GST (5%) $ 537.50
TOTAL ADDITIONAL COSTS FOR ALTERNATIVE BID WORK, GST §$ 11,287.50

ALTERNATIVE BID EXPANSION DEPOSIT $188,563.68

10
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SCHEDULEF
GENERAL TERMS AND CONDITIONS
of OFFER TO CONNECT

ASSIGNMENT

Neither party may assign this Offer to Connect without
the prior written consent of the other party, such consent
not to be unreasonably withheld.

DEMARCATION POINTS

The ownership and operational detnarcation points of the
Project shall be identified as such by Toronto Hydro on
the as-constructed drawings.

In accordance with Toronto Hydro's Conditions of
Service, the Customer is responsible for maintaining,
repairing and replacing, in a safe condition satisfactory
to Toronto Hydro, all the Customer's civil infrastructure
on private property that is deemed required by Toronto
Hydro to house Toromto Hydro's Connection Assels,
including but not tirnited to poles, underground conduits,
cable chambers, cable pull rooms, transformer rooms,
transformer vaults and transformer pads.

DISPUTE RESOLUTION

Any controversy between the parties arising under this
Offer 10 Connect not resolved by discussions between
the parties shall be determined by an arbitration ribunal
convened pursuant to a notice of submission given either
by Toronto Hydro or the Customer.

The notice shall name one arbitrator.

The party receiving the notice shall, within 10 days of
notice to the other, name the second arbitrator or, if it
fails to do so, the party giving the notice of submission
shall name the second arbitrator.

The two arbitrators appointed shail name the third
arbitrator within 10 days, or if they fail to do so within
that time period, either party may make application to the
applicable court for appointment of the third arbitrator.
Any arbitrator selected to act under this Offer to Connect
shall be qualified by education, training and experience
to pass on the paricular question in dispute and shall
have no connection to either of the partes other than
acting in previous arbitrations.

The arbitration shall be conducted ip accordance with the
provisions of The Arbitration Act, 1991 5.0. c-17, as
amended.

The decisions of the arbitration tribunal shall be made in
writing and shall be final and binding on the parties as to
the gquestions submilted and the parties shall have no
right of appeal therefrom.

EASEMENTS ’

Upon request by Toronto Hydro, the Customer shall, at
its own expense, execute, register and provide a
solicitor’s opinion on title in a2 form acceptable to
Toronto Hydre, within the time period specified by
Toronto Hydro, and subject only to those encumbrances
permitted in writing by Torontc Hydro, such casement
agreements as Toronto Hydro may require for the
installation and continued existence of any electmical or
tclecommunication plants or access to same for the life
of such plant or as otherwise required to perform its
responsibility as a distribution company.

The customer acknowledges that in order for an
easement to be registered, it shall be required, at iis
expense, to arrange for and register any necessary

5.2

6.2

6.3

6.4

6.5

documentation required by the appropriate Land Registry
Office, including a Reference Plan, prepared by an
Omtario Land Surveyor, describing the extent of the
lands required for the easement.

FORCE MAJEURE

Force Majeure means any act, event, cause of condition
that is beyond Toronto Hydro's reasonable control,
including wind, ice, lightning or other storms,
carthquakes, landslides, floods, washouls, fires,
explosions, contamination, breakage of equipment or
machinery, delays in transpontation, strikes, lockouts or
other labour disturbances, civil disobedience or
disturbances, war, acts of sabotage, blockades,
insurmrections, vandals, riots, epidemics, loss of any
relevant license or a declaration of force majeure by
Hydro One Networks Inc., or any successor, under any
agreement which Hydro One Networks Inc., or any
successor, has: with Toronto Hydro in connzction with
any work to be performed by Toronto Hydre under this
Offer to Connect.

If by reason of Force Majeure, Teronto Hydro is unable,
wholly or partially, to perform or comply with any or all
of its obligations under, this Offer to Connect, it shall be
relieved of such obligations, and any liability (including
liabliity for any injury, damage or loss to the Customer
caused by such event of Force Majeure) for failing to
perform or comply with such obligations, during the
continuance of Force Majeurs,

LIMITATION OF LIABILITY

Toronto Hydro shall not be responsible for the acts or
omissions of the Customer or its employees, contractors,
subcontractors or agent.

Neither Toronto Hydro nor any of its employees, agents,
officers,  direciors or  other  representatives
("Representatives™) shall be liable for any loss, injury or
damage to persons or property caused in whole or in pant
by negligence or fault of the Customer, or any of the
Customer's Representatives, CODLractors or
subcontractors.

Notwithstanding any other provision in this Offer to
Connect, or any applicable statutory provision Toronto
Hydro and its Representatives shall only be liable for any
damages which arise dircctly owt of the wilful
misconduct or negligence of Toronto Hydro or its
Representatives.

Neither Toronto Hydre nor any of its Representatives
shall be liable under any circumstances whatsoever for
any loss of profits or revenues, business interruption
losses, loss of contract or loss of goodwill, or for any
indirect, conscquential, incidental or special damages,
including but not limited to punitive or exemplary
damages, arising from any breach of this Offer to
Connect, fundamental or otherwise, or from any tortious
acts, including the negligence or willful misconduct of it
or its Representatives, however arising.

No action arising out of this Offer to Connect, regardless
of the form thereof, may be brought by either party more
than two {2} years following the date the cause of action
arose, provided however that, subject to any applicable
law, Toronte Hydro may bring an action for noa-
payment of amounts, or non-delivery of Expansion

11
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53

Deposits, required to be paid or delivered by the
Customer under this Offer to Connect at any time.

The Customer shall indemmify and save harmless
Toronto Hydro and its Representatives from any action,
claim, penalty, damages, losses, judgements, settiements,
costs and expenses of other remedy brought by any party
or governmental authority, arising out of or resulting
from any negligent act or failure to act or any willful
misconduct by the C{ustomer or any of s
Representatives.

All of the provisions of Sections 6.1, 6.2, 6.3, 6.4, 65
and 6.6 shall survive the termination of this Offer to
Connect.

NOTICE

Any notice to be given under this Offer to Connect shall

be in writing and delivered by prepaid registered mail,
hand, courier ot facsimile to the contact for the parties as
set forth in the Offer to Connecl.

Delivery by facsimile shall be deemed received on the
day following transmittal provided the facsimile is
received as confirmed by the issuance of a confirmation
receipt at the point of transmission.

Delivery by hand or courier shall be deemed recejved on
the date delivered.

Delivery by pregaid registered mail shall be deemed
received on the 5™ business day after mailing.

Either party may change its address for notice by
providing written notice of that change to the other party.

REVISED PLANS

If the Customer submits revised plans or requires
additional design work, Toronte Hydro may provide, at
cost, a new offer based on the revised plans or the
additional design work.

If the Plans are revised al any time, after acceptance of
this Offer to Connect shall be withdrawn or tenminated
immediately, despite any acceptance by the Customer, A
new Offer to Connect will only be provided to the
Customer upon payrment in the amount of $3,500.00 that
must be paid prior to the new Offer to Connect being
provided to the Customer,

SECURITY INTEREST

As security for its obligation under this Offer to Connect,
the Customer grants to Toronte Hydro a present and
continuing security interest in, and lien on {and right of
set-off against), and assignment of all money, cash
collateral and cash equivalent collateral and any and ali
proceeds resulting therefrom or the liquidation thereof,
delivered as an Expansion Deposit or otherwise pursuant
to the terms of this Offer 1o Connect, or for the benafit of
Toronto Hydro,

The Customer agrees to take such action as Toronto
Hydro reasonably requires in order w perfect Toronto
Hydro®s first-priority security interest in, and lien on
(and right of set-off against), such collateral and any and
all proceeds resulting therefrom or from the liquidation
thereof.

Toronto Hydro shall apply the proceeds of the collateral
realized upon the exercise of any such rights or remedies
to reduce Customer’s obligations under this Offer 1o

i0.
10.

10.2

11.
1.1
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Connect (Customer remaining liable for any amounts
owing to Toronto Hydro after such application), subject
to Toronto Hydro's obligation to return any swrplus
proceeds remaining after such obligatiens are satisfied in
full. :

TAXES

Unless specified, none of the amounts payable or
deliverable nnder the Offer to Connect include goods and
services taxes or any other taxes that may be payable.
The Customer shall pay all such taxes in accordance with
applicable laws.,

TERMINATION

Each of the following shall constitute an event of default

("Event of Default’™:

(1) the Custorper fails to make any payment ar the
time specified for payment in this Offer to
Connect and such failure has not been remedied
within 4 days notice of such failure;

(i} the Customer fails to deliver any Expansion
Deposit, including a renewal, or additional
Expansion Deposit within the time period
specified for delivery in this Offer to Connect;

(il  the Customer fails to execute and deliver any
agreement, or deliver any other docurment, within
the time period specified for execution and/or
delivery;

(iv)  the Customer fails to commence the Expansion
Work within 1 year from the date of this Offer to
Connect;

(v}  the Customer cancels the Project for any reason;
{(vi) the Customer fails to comply with any other
covenant or obligation in this Offer to Connect
and such failure has not been remedied (where it
is possible to remedy such failure) within 15 days
of the initial failure to perform;
a resolution has passed, or documents filed at an
office of public record, for the merger,
amalgamation,  dissolution, termination of
existence, liquidation or winding-up of the
Customer, unless the prior consent of Toronto
Hydro has been obtained;
a receiver, manager, recejver-manager, liguidator,
monitor or trustee in bankruptcy of the Customer
or any of its property is appointed by any
government authority, and such receiver,
manager, receiver-manager, liquidator, monitor
or trustee is not discharged within 30 days of
appointment; or, if by decree of any government
authority, the Customer is adjudicated bankrupt
or insolvent, or any substantial part of its
property is taken, and such decree is not
discharged within 30 days after the entry thereof:
or, if a petition to declare bankmptey of to
reorganize such party pursuant o any applicable
law is filed against the Customer and is not
dismissed within 30 days of such filing;

(ix)  the Customer files, or consents 1o the filing of, a
petition in bankruptcy or seeks, or consents to, an
order or ather protection under any provision of
any legislation relating to insolvency or

[vii)

(vii)
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11.2

12.
12.1

12.2

bankroptcy (“Inselvency legislation™); or files,
or consents to the filing of, a petition, application,
answer or consent seeking relief or assistance in
respect of itself under provision of any
Insolvency Legislation; or files, consents 1o the
fiing of an answer admitling the material
allegarions of a petiion filed against it in any
proceeding described herein; or makes ap
assignment for the benefit of its creditors; or
admits in writing its inability to pay its debts
generally as they become due; or consents to the
appointment of a receiver, trusiee, or liquidator
over any, or all, of its property.
Upon the occurrence of an Event of Default,
Taronto Hydro mmay, 4t its sole option, do any one
or more of the fotlowing:
)] exercise any of the nghts and remedies of a
secured panty including any such -rights and
remedies under law then in effect;
exercise its rights of set-off against any and all
property of the Customer in the possession of
Toronto Hydro;
declare the full amounts of the Expansion Fees
and OM&A Costs that are unpaid and
unrecovered as due and owing (“Accelerated
Amounts™);
draw on any cash, or draw under any letter of
credit, then held by or for the benefit of Toronto
Hydro as an Expansion Deposit or Capital
Contribution or otherwise, free from any claim or
right of any nature whatsoever of the Customer,
including any equity or right of purchase or
redemption by the Customer, to cover all costs
incurred on, or prior to, the date of termination,
including costs for materials ordered for the
expansion, storage costs apd facilities removal
costs and any amounts owing under this Offer to
Connect, including the Accelerated Amounts;
and/or
terrninate this Offer to Connect, provided that,
any termination shall not affect any cbligations
incurred prior (o the effective date of termination
or any other rights that Toronto Hydro may have
arising out of any rights or obiigations that are
expressed 10 survive termination of this Offer to
Connect.

(ii)

(iii)

(iv)

W)

TITLE AND RISK OF LOSS

Notwithstanding that Toronto Hydro may install
equipment and materials under this Offer to Connect to
which title is intended to pass to the Customer, title to
such equipment or materigls shall be transferred to the
Customer, and risk of loss shall be assumed by the
Customer, upon delivery 1o the Property.

Toronto Hydro shall be entitled to receive reasonable
compensation for storing any materials or equipment not
delivered to the Customer due to a delay caused by the

13.
131
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141
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143
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14.7

14.8

14.9
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Customer and such equipment or materials shali be held
at the Customer's risk.

WARRANTIES

Toronto Hydro warrants that the services it provides are
in accordance with Good Utlity Practice.

Except as expressly set forth in this Offer to Connect,
Toronto Hydro provides no warranties, for fitness for
purpose or otherwise, and whether stalutory or
otherwise, to the Customer.

MISCELLANEOUS

This Offer 1o Connect, including the Schedules attached,
shal§ constitute the entire agreement between the parties,
and there are no other agreements or understandings,
cither written or oral, to conflict with, alter or enlarge
this Offer to Connect unless agreed to in writing between
the parties subsequent to the effective date of this Offer
to Connect.

Failure or delay by Toronto Hydre in enforcing any right
under, or provision of this Offer 1o Connect shall not be
deemed a waiver of such provision or right with respect
to the instant, or any previous, or subsequent, breach,
This Offer 1o Connect shall be governed by the laws of
the Province of Omtario and the laws of Canada as
applicable.

Toronto Hydro shall be enttied v access a all
reasonable tmes to any of the Customer’s properties (o
perform the services in this Offer to Connect.

Interest on unpaid amounts shall bear interast av the rate
of 1.5 percent calculated and compounded monthly
(19.56 percent per annum) 2t and from the due date up 1o
and including the date of payment in full of such amount,
together with all interest accrued 1o the date of payment.
Toronto Hydro and the Customer agree to execute and
deliver such further documents as may be required for
either party to fulfill its obligations and enforce its rights
under this Offer to Connect.

If any provision of this Offer to Connect js declared
illegal, invalid or uwnenforceable for any reason
whatsoever, to the extent permitted by law, such
illegality, invalidity or unenforceability shall not affect
the legatity, validity or enforceability of any of the other
provisions,

This Offer to Connect and the obligations of the parties
under it are subject to ail applicable present and future
laws, tules, regulations and orders of any regutaory or
legislative body or other duly constimted authority
having jurisdiction over Toronto Hydro or the Customer.
Time shall be of the essence.

If there is a conflict between this Offer to Connect and
Toronto Hydro's Conditions of Service, this Offer to
Connect shall govern.

13
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METROGATE INC.
4800 DUFFERIN STREET
TORONTO, ONTARIO
M3H 589

March 10, 2009

Toronto Hydro-Electric System Limited
14 Carlton Street

Asset Management

39 Fioor, 500 Commissioner Strest
Toronto, ON M4M 3N7

Attention: Jim Trgachef, Supervisor

Bear Sir:

Re: Metrogate inc. development of Solaris at Metrogate, Pnase | and 1§, Ventus at
Metrogate, Phases | and H, and Metrogate Townhouses as legally described in
PIN's 06164-0466 {LT), 06164-0468 (LT), 06164-0470 {LT), and 06164-0473 {LT)
{Metrogate)

Mumber of Units: 1512 high-rise residential unit and 74 townhouses

You will recall that you hosted a meeting last fall with representatives of Deltera Inc. at which time
the discussion turned to the metering of the planned condominium projects which Dellera and
related companies are and will be building in Toronto. At this meeting, you advised that effective
February 28, 2008, Toronto Hydio was the only entity thal had the right to own and supply meters
for any of our projects and that no other options for metering were available. As & result of this,
Metrogate Inc.’s request for an offer to connect in respect of the above noted building did not
contempiate this building being suite metered by any entity other than Toronle Hydro and the
offer to sonnect received contemplates Toronto Hydre installing individual suite meters.

It has come to our attention that contrary to the advice received, Metrogate Inc. does have the
right under Subsection 53.17 of the Electricity Aci, 1398 to choose to have this project smart sub-
metered by a ticensed sub-metering company. Metrogate Inc. is desirous of considering the sub-
metered option and would have requested an offer to connect which contemplated the above
project being smart sub-metered but for the information provided at ihe meeting at your offices
last fall.

We therefore require that Taronto Hydro provide a further offer to connect which contempiates
the above project being smart sub-metered by a licensed sub-metering company. This offer
shouid specifically contemplate that Toronto Hydro will instail a bulk meter and Metrogate Inc's
intention to smart sub-meter the units at the project dewnstream of the bulk meter.

I would appreciate confirmation that an appropriate Offer to Connect will be prepared and
forwarded to Metrogate Inc. within the next twe weeks. Given your familiarity already with the
project, and the fact that construction is underway we trust that you will make every effort o meet
this timeframe.

Yours very truly,
METROGATE INC.
Per:

- ‘/‘:‘L:_)

- .

A
Lou Tersigni
Project Manager
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Colin J. McLorg

14 Carlton St. Telephone: 416-542-2513
Toronto, Ontario Facsimile: 416-542-2776 0/—*
M5B 1KS emclorg@torontohydro.com toronto h\/d ro

electric system

2009 April 22

Mr. Lou Tersigni
Project Manager
Metrogate Inc

4800 Dufferin Street
Toronto, ON M3H 559
via email

Dear Mr. Tersigni:
RE: Metering and Offers t¢ Connect for 'Metrogate’ Projects

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conilicting
address information in your letter resulted in delays in its delivery. Your letter, received by
me Aprit 20, has been referred to me for reply.

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to
connect and smart metering for new condominiums, particularly those mentioned in the
subject line of your letter. Your letter goes en to request that Toronte Hydro prepare a
revised Offer to Connect for those condominiums based on a bulk meter / sub-metering
configuration. As explained below, Toronto Hydro does not offer that connection
configuration for new condominiums and therefore will not prepare a revised Offer to
Connect on that basis.

The Ontario Energy Board {{OEB’) regulates Toronto Hydro rates and service offerings.
The OEB has defined the term ‘smart metering’ as follows: “The Board uses the term
"smart metering” to describe the situation in which a licensed distributor individually meters
every condominium unit (and the condominium'’s common areas) with a smart meter. In
this scenario, each unit will become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed
distributor.")’

As set out in Toronto Hydro's Conditions of Service, for condominium projects commenced
with Toronto Hydro on and after February 28, 2008 {'new condominiums'), Toronto Hydro
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering

! [EB-2007-0772 Notice of Proposal etc. issued January 8, 2008
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compliant with smart metering regulations) for all separate units and for common areas
('individually metered units") at no charge to the developer. Upon registration and creation
of the condominium corporation, the holders of the individually metered units become the
direct customers of Toronta Hydro.

Toronto Hydro (along with other licensed distributors) has been specifically authorized to
conduct smart metering as pari of its standard, licensed distribution activities. The OEB
has stated as follows:

"The Board has previously determined in rates proceedings related to smart metering
activities of certain distributors that smart metering is a part of the distribution activity
that is already covered by distributors' distribution licences. As there is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed distributors can smart meter condominiurms. In the
Board's view, this is in keeping with the current regulatory framework in the electricity
sector.

The Board is also of the view that Regulation 442 allows ali licensed disfributors to
smart meter in condominiums."

"As set out in the January Notice, the Board remains of the view that smarnt metering
is a distribution activity, and that the Electricity Act and Regulation 442 taken together
allow all ticensed distributors to undertake smart metering in condominiums, The
distributor would do so as a distribution activity within its licensed service area.”

Toronto Hydro therefore asserts that it is authorized to connect new cendominiums in the
manner described in its Conditions of Service and that it has no obligation tc do otherwise.

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter.
Specifically, you state your understanding that Toronto Hydro advised you that "Toronto
Hydro was the only entity that had the right to own and supply meters for any of our
projects and that no other options for metering were available.”

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and
wilt attach the individually metered units as direct customers, Teoronto Hydro's Conditions
of Service provide for alternative bids for the installation of meters and do not preclude the
installation of an additional sub-metering system, should the developer or condominium
wish to install one, provided it does not interfere with Toronto Hydro's equipment.

Your request for a further Offer to Connect assuming bulk metering is based on an
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts
Toronto Hydro's advice referred to abave. |n fact, that Section provides as foliows:

"Despite the Condominium Act, 1998 and any other Act, a distributor and any cther
persen licensed by the Board to do so shall, in the circumstances prescribed by
reguiation. install a smart meter, metering equipment, systems and technology and
associated equipment, systems and technologies or smart sub-metering systems,
equipment and technology and any associated equipment, systems and technologies
of a type prescribed by reguiation.”

Section §3.17 of the Electricity Act does not contradict Toronto Hydro's position and is
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a

?[EB-2007-0772 Notice of Proposal ete, January 8, 2008, pages 2-3]

3 {EB-2007-0772 Notice of Proposal eic, June 10, 2008, pages 4]
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distributor from installing smart metering, nor require a non-distributor to provide sub-
metering, but rather goes to the requirement that whatever equipment is installed be of a
type required by regulation. Furthermore, it clearly does not establish a right on the part of
any person to install sub-metering equipment. Sub-metering is referred to because such
configurations are allowed, but not required, in the case of existing condominiums already
fitted with bulk meters.

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or
connection practice or in its Conditions of Service is out of compliance with Code,
regulation, or legislation. The QEB has expressly concluded that smart metering of
condominiums is a distribution activity authorized by the existing licenses of distributors,
and has not established any obligation on distributors to provide for sub-metering
configurations in new condominiums,

For these reasons Toronto Hydro does not accept the request set out in your letter.
Please contact me if you have concerns or questions around any of these matters.

Yours truly,
(Original signed by)

Colin MclLorg
Manager, Regulatory Policy and Relations
416-542-2513

cmclorg@torontohydro.com
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Meeting Date: Friday May 1, 2009
9:35 —10:00 a.m.
Room 2752

Attendees:

Board Members:

Ken Quesnelle, Chair

Paul Sommerville, Deputy Chair
David Balsillie

Pamela Nowina

‘Board Staff-

Jifl Bada

Paul Gasparatto

lLee Harmer, Chair Staff Forum
Maureen Helt

Fiona O'Connell, Committee Note-taker

1. Items for Discussion ‘

1.1. Toronto Hydro Metering Policies & Restricting Smart Sub-Metering
Topic Leader: Paul Gasparatto & Jill Bada

Highlights:

THESL has implemented a policy that requires individual units in all new -
condominiums to be directly metered by THESL. A developer or Condominium
Board may install its own additional sub-metering system provided that there is
no interference with THESL's smart metering system.

THESL has based this policy on its belief that there are no regulatory provisions
which prohibit its policy and/or require that a distributor install smart metering
only at the request of the condominium. THESL would like a Board hearing on
the matter.

The views of the OEB Compliance Office are:
¢ Such policies are inconsistent with the Board's smart sub-metering
licensing regime.

L
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« THESL will refuse to connect customers that do not accept individual unit
metering by THESL.
« Such THESL refusals are non-compliant with:
o Adistributor's obligation to connect, as set aut in section 28 of the
Electricity Act, 1998; and ‘
o The obligation to install an interval meter when requested to do so
as set out in section 5.1.5 of the Distribution System Code.
« Other complaints have been received from the smart sub-metering
industry regarding the metering activities of other distributors.

Recommendations:
The Committee recommended that;

« A new condominium owner has the right to install, either themselves or
through a smart sub-meter provider, a smart sub-metering system for
each unit, (serviced by a distributor bulk meter), rather than be required to
have distributor smart metering be installed for each unit.

s The legal and regulatory requirements set out in legistation or regulations
and/or Code are sufficiently clear.

» The Board issue a notice on its own motion to commence an enforcement
proceeding on this matter.

- Action ltem:

1. The Compliance Department will prepare the necessary material to enable
the Board to issue a notice on its own motion to commence an
enforcement proceeding on this matter. — Jill Bada
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BRIEFING NOTE

ELECTRICITY DISTRIBUTION COMMITTEE
REQUEST FOR GUIDANCE

Toronto Hydro Metering Policies &
Restricting Smart Sub-metering

May 1, 2009

REQUEST FOR GUIDANCE

Staff request the Electricity Distribution Committee’s views on the following two
questions and subsequently, which of the outiined options would be the recommended

course of action.

QUESTIONS

1. Does a new condominium owner have the right to install, either themselves or
through a smart sub-meter provider, a smart sub-metering system for each unit,
(serviced by a distributor bultk meter), rather than be required to have distributor
smart metering be installed for each unit?

2. If so, are the legal and regulatory requirements set out in legislation or
regulations and/or Code sufficiently clear?

BRIEF BACKGROUND

In July 2008, the Compliance Office received complaints from sub-meter providers
about Toronte Hydro's (“THESL") policy regarding the metering of new condominiums.
The Compliance Office began an investigation which resulted in a series of
correspondence between THESL and Compliance staff. Details of this communication
are outlined iater in this note under the section “Detailed Background.”



This correspondence determined that THESL has implemented a policy that requires
individual units in all new condominiums to be directly metered by THESL. A developer
or Condominium Board may install its own additional sub-metering system provided that
there is no interference with THESL’s smart metering system. However, it is THESL's
policy that ultimately each residential and commercial unit in a new condominium must
be a direct customer of THESL. THESL has based this policy on its belief that there are
no regulatory provisions which prohibit its policy and/or require that a distributor install
smart metering only at the request of the condominium.

The OEB Compliance Office expressed its that view that to the extent that THESL's
policies require smart metering of new condominiums and that each unit must be a
direct customer of THESL, such policies are inconsistent with the Board’s smart sub-

metering licensing regime.

It is also the concern of the Compliance Office, that if a customer were to refuse to
accept individual unit metering by Toronto Hydro, it appears that THESL would refuse to
connect the customer. This concern has become real with the filing of a new compliant
with the Board. On April 25, 2009, the Compliance Office was provided with two letters
from THESL to developers informing the developers that THESL will not prepare an
Offer to Connect that provides for the installation of a bulk meter/sub-metering
configuration. It is the view of the Compliance Office that such actions are non-
compliant with a distributor’s obligation {o connect as set out in section 28 of the
Electricity Act, 1998 and the obligation to install an interval meter when requested to do
so as set out in section 5.1.5 of the Distribution System Code.

The question of whether a distributor can require that customers be directly metered by
the distributor will have an impact on more than just THESL's policies. The Compliance
Office has received complaints from the smart sub-metering industry regarding the
metering activities of other distributors. Compliance staff is also aware that other
distributors are closely following the discussions between THESL and Compliance staff,
including one distributor who has stated its refusal to discuss their metering activities
with staff until the Board has taken a position on THESI s policies.

The most recent activity in this dispute was a meeting between Board and THESL staff.
in this meeting THESL reaffirmed its commitment to its policy and requested a Board
hearing on the matter. OEB staff stated that we would request guidance from the Board
as to its intention in regards to sub-metering activities and then determine next steps.

RELEVANT REGULATORY & LEGAL REFERENCES

Distribution System Code
5.1.5 A distributor shall provide an interval meter within a

reasonable period of time to any customer who submits to it a
written request for such meter installation, either directly, or

For Compliance Office Use only 7



through an authorized party, in accordance with the Retail
- Settlement Code ...

5.1.9 When requested by either:

(a) the board of directors of a condominium corporation; or

(b) the developer of a building, in any stage of construction,
on land for which a declaration and description is
proposed or intended to be registered pursuant to
section 2 of the Condominium Act, 1998,

a distributor shall instali smart metering that meets the functional
specification of Ontario Regulation 425/06 — Criteria and
Requirements for Meters and Metering Equipment, Systems and
Technology (made under the Electricity Act).

Electricity Act, 1998

28. A distributor shall connect a building fo its distribution system |f,

(a) the building lies along any of the lines of the distributor’s

distribution system; and

(b) the owner, occupant or other person in charge of the building requests the
connection in writing.

53.17 (1) Despite the Condominium Act, 1998 and any other Act,
a distributor and any other person licensed by the Board fo do so
shall, in the circumstances prescribed by regulation, install a smart
meter, metering equipment, systems and technology and
associated equipment, systems and technologies or smart sub-
metering systems, equipment and technology and any associated
equipment, systems and technologies of a type prescribed by
regulation, in a property or class of properiies prescribed by
regulation at a location prescribed by regulation and for consumers
or classes of consumers prescribed by regufation at or within the
fime prescribed by regulation.

Ontario Regulation 442/07

2. Forthe purposes of subsection 53.17 (1) of the Act, the
following are prescribed classes of property:

1. A building on land for which a decfaration and

description have been registered pursuant fo section 2
of the Condominium Act, 1998.

For Compliance Office Use only 3



A building on land for which a declaration and
description have been registered creating a
condominium corporation that was continued pursuant
to section 178 of the Condominium Act, 1998.

A building, in any stage of construction, on land for
which a declaration and description is proposed or
intended to be registered pursuant to section 2 of the
Condominium Act, 1998.

3. For the purposes of subsection 53.17 (1) of the Act, the
following are prescribed circumstances:

1.

4. (1)

(a)
(b)

The approval by the board of directors to install smart
meters or smart sub-metering systems, in the case of a
building that falls into a prescribed class of property
described in paragraph 1 or 2 of section 2.

The installation of smart meters or smart sub-metering
systems, in the case of a building that falls info a
prescribed class of property described in paragraph 3 of
section 2.

For a class of property prescribed under section 2 and
in the circumstances prescribed under section 3, a
ficensed distributor, or any other person licensed by the
Board to do so, shall install smart meters or smart sub-
metering systems of a type, class or kind,

that are authorized by an order of the Board or by a
code issued by the Board: or

that meet any criteria or requirements that may be set
by an order of the Board or by a code issued by the

Smart Sub-Metering Code

2.2.1 A smart sub-metering provider shall ensure that either:

(c)
(d)

the board of directors of a condominium corporation; or
the developer of a building, in any stage of construction,
on land for which a declaration and description is
proposed or intended to be registered pursuant to
section 2 of the Condominium Act, 1998,

has requested, and a distributor has installed, a master meter that
is an interval meter before beginning to provide smart sub-metering

services.

For Compliance Office Use only 4
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Notice of Proposal to Amend a Code and Notice of Proposal to issue a New Code,
dated January 8, 2008, page #2.

The Board uses the term “smart metering” fo describe the situation
in which a licensed distributor individually meters every
condominium unit (and the condominium's common areas) with a
smart meter. In this scenario, each unit wilf become a residential
customer of the licensed distributor and each unit and the common
areas must have a separate account with the licensed distributor.

The Board uses the term “smart sub-metering” to describe the
situation in which a licensed distributor provides service to the
condominium's bulk (master) meter and then a separate person
(the smart sub-meter provider on behalf of the condominium
corporation) allocates that bill to the individual units and the
common areas through the smart sub-metering system. In this
scenario, the condominium continues to be the customer of the
licensed distributor and will receive a single bill based on the
measurement of the bulk (master) meter.

OPTIONS

The following options are based on the answer to Question #1 being that new
condomintums do have the right o install, either themselves or with a smart sub-meter
provider, a smart sub-metering system rather than be required to have distributor smart
metering be installed for each unit ‘

If the answer to Question #1 is that distributors have the right to impose smart metering
on customers, then staff suggests that the only action necessary is to inform the smart
sub-metering industry of that position.

Option A-  The legal and regulatory requirements are sufficiently clear, no further
clarification by the Board is necessary.

Option B-  The legal and regulatory requirements could benefit from further
clarification from the Board. This clarification should take the form of a
letter to distributors explaining the Board’s expectations.

Option C -  The legal and regulatory requirements are not clear and a code
amendment to clarify the position is necessary.

For Compliance Office Use only 5
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DETAILED BACKGROUND

CUSTOMER CONTACT

In July 2008, Carma Industries and intellimeter have complained to the Compliance
Office regarding what they see as unfair business practices by Toronto Hydro.

In December 2008, a group of private sub-meter providers known as the Smart Sub-
Metering Work Group also submitted a compliant that electricity distributors are abusing
their market power and as a result hindering the growth of the smart sub-metering
industry in the province. The complaint specifically identifies the following utilities:

e Toronto Hydro, Enersource, Oakville Hydro, PowerStream
The alleged aciivity includes the following:

» Building owners/developers are toid that only the LDC may instali meters and
provide individual suite metering.

¢ Where a building owner/developer has expressed an interest in smart sub-
metering, the LDC refuses to provide an Offer to Connect, refuses to install a
butk meter or advises that such a choice would result in other causes of delay.
The LDC's inform the developers that none of these events would occur if the
LDC is permitted to do the metering.

e Certain Offers to Connect are being provided without the LDC undertaking an

economic evaluation and as a result either inadequate or no financial
contributions are being requested.

REVIEW OF COMPLIANCE OFFICE ACTIVITY

On July 16, 2008 and July 25, 2008, the Compliance Office received complaints from
Carma Industries and Intellimeter.

On July 24, 2008, Compliance staff requested Toronto Hydro provide a response to
questions relating o the distributor’'s policies regarding metering of multi-unit properties.

On July 29, 2008, Toronto Hydro responded to staff questions and provided the
following positions.

e THESL requires distributor smart meters be installed in new facilities. However, it

does allow customers to instail these meters through aliermnative bid and then be
transferred to the distributor.

For Compliance Office Use only 6



THESL’s position is that unit holders and common areas (either residential or
commercial) in new condominiums are individual residential or general service
customers of THESL, the same as new customers in single detached homes.

THESL believes that the Board supports this view since it has stated in its June
10" Notice for the Sub-Metering initiative that Smart Metering is a distribution
activity and that only licensed distributors are allowed to undertake smart
metering in condominiums.

On October 22, 2008, the Chief Compliance Officer issued a determination to Toronto
Hydro stating that its policy is inconsistent with its regulatory obligations. The CCO
stated the following views:

THESL’s policies are inappropriate in light of the legal and regulatory framework
applicable to the metering of new condominiums as set out in section 53.17 (1) of
the Electricity Act, 1998 which states

“a distributor and any other person licensed by the Board fo do so
shall, ..., install a smart meter, metering equipment, systems and
technology and associated equipment, systems and technologies
or smart sub-metering systems, equipment and technology and
any associated equipment, systems and technologies of a type
prescribed by regulation.” (emphasis added)

The availability of the smart sub-metering option is clear from the materials
issued by the Board ‘when it amended the Distribution System Code (the “DSC”)
and created the Smart Sub-Metering Code. Section 5.1.9 of the DSC iiself also
clarifies that a distributor must install smart metering only when requested to do
s0 by the condominium corporation or the developer.

Under section 28 of the Electricity Act, 1998, a distributor must connect a building
on request. The DSC sets out a list of the reasons that may justify a refusal to
connect. However, the desire of a customer to install smart sub-metering is not
one of those reasons.

On November 12, 2008, Toronto Hydro responded to the CCO’s letter. THESL stated
that it does not accept the opinions that were set out in the letter and would not change
its metering policies. THESL presented the views that:

It is incorrect to conclude that their policies preclude the installation of a sub-
metering system; should a customer wish to install an additional sub-metering
system, they are at liberty to do so provided there is no interference with
THESL’s smart metering system. In any case, each distinct residential or
commercial unit (including common areas) would remain as a direct customer of
THESL.

For Compliance Office Use only 7
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Section 53.17 of the Electricity Act is irrelevant to this issue, since it does not
require a non-distributor to provide sub-metering, nor prohibit a distributor from
installing smart metering, but goes to the requirement that equipment be of a
type required by regulation. Furthermore, it clearly does not establish a right on
the part of any person to install sub-metering equipment.

The thrust of Section 5.1.9 is clearly to require that the metering installed meet
the functional specification of Ontario Regulation 425/06.

On January 29, 2009, the CCO sent a follow up letter to Toronto Hydro stating that after
considering THESL's arguments, he remains of the view that their policies are
inappropriate. The CCO stated the following views:

Cannot agree with THESL’s characterization of section 53.17 of the Electricity
Act, 1998 as being either irrelevant to this issue, or as speaking only to the
nature of the equipment to be installed.

Cannot agree with THESL’s characterization of section 5.1.9 of the Distribution
System Code as having, as its thrust, to require that the metering installed meet
the specifications in regulation. Section 5.1.9 also makes it clear that the person
responsible for a new condominium has the ability to choose between having a
licensed distributor install smart meters or having a licensed smart sub-metering
provider install smart sub-meters.

THESL's position that each individual unit must be become a direct customer of
THESL is incompatible with the Board's approach to smart sub-metering. As
described by the Board, smart sub-metering clearly involves (a) a licensed
distributor that bills its customer — the condominium corporation — based on the
measurement of a bulk meter; and (b) a separate person — the licensed smart
sub-metering provider — that bills the individual units and common areas based
on the measurement of a smart sub-metering system.

The provisions of the Board’s Smart Sub-Metering Code make it clear that smart
sub-metering as a competitive licensed activity goes beyond merely the
installation of the meters.

There are no regulatory provisions that provide licensed distribuiors with the
authority to implement a requirement that each unit and common area in a new
condominium must become a direct customer of the distributor.

- On February 9, 2009, Toronto Hydro responded to the CCO’s letter and restated its
view that the CCO’s interpretations are incorrect. THESL presented the views that:

Section 5.1.9 of the DSC does not mention smart sub-metering, nor contain any
statement that expressly ‘'makes it clear' that a distributor may only install smart
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metering upon the request of a person in charge of a condominium. The unstated
premise of your argument appears to be that the Section begins with the word
‘Only’, which it does not.

e In THESL's view that there are no regulatory provisions which prohibit its smart
metering policy.

e Furthermore, the DSC states at Section 5.1.6:

“A distributor shall identify in its Conditions of Service the type
of meters that are available to a customer, the process by
which a customer may obtain such mefers and the types of
charges that would be levied on a customer for each meter

type.”

This statement is not conditioned by any further obligation on the part of
distributors concerning smart sub-metering in new condominiums.

On February 27, 2009, Compliance staff sent information request letters to Enersource,
Powerstream and Qakville Hydro enquiring about their policies in regards fo metering
individual units in condominiums. Response to these enquiries has indicated that in the
case of Enersource and Powersteam, they do not implement policies that require all
customers in new condominiums be directly metered by the distributor. Oakville Hydro
has stated that it will no longer communicate with staff on this issue until the Board
settles the dispute with Toronto Hydro.

On April 17, 2009 OEB staff and THESL staff meet to discuss the dispute. THESL
reaffirmed its previous position that individual customers in new condominiums should
be customers of the distributor. They also acknowledged their policy is to not install a
bulk meter even when requested by the customer and submitted that they have no
regulatory obligation to do so. THESL expressed its willingness to participate in an
enforcement proceeding in order for this matter to have a hearing before the Board.
OEB staff informed THESL that they would request guidance from the Board regarding
interpretation of the legal requirements. Among the results of this guidance could be a
Board statement on the interpretation, an enforcement proceeding and/or a code
amendment.

On April 24, 2009, the Sub-metering Working Group provided copies of letters from
THESL to two property managers in which THESL states that they do not offer a
connection configuration based on a bulk meter/sub-metering configuration. As a result
THESL would not prepare an Offer to Connect on that basis.

For Compliance Office Use onfy 9
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STAFE ASSESMENT

Through the issuance of Smart Sub-Meter Provider licenses and the Smart Sub-
Metering code, it is stafi’s view that the Board anticipated that all customers wouid have
the option of hiring private contractors to install and operate smart sub-metering
systems.

To accept Toronto Hydro’s view and policies on this matter would, in staff's view, be a
reversal of the intention of the Board when it established its smart sub-metering
licensing regime. Despite Toronto Hydro's suggestion that a Condominium could chose
to install both smart metering and smart sub-metering, THESL’s policy will almost
certainly eliminate the practical business opportunities of licensed smart sub-meter
providers.

In addition io Toronto Hydro's specific actions, there is also the concern that many
distributors around the province may be implementing similar policies that restrict the
ability of licensed smart sub-meter providers tc operate.

RELEVANT COMPLIANCE LEGAL REFERENCES

Section 112.3(1) of the OEB Act, 1998 states:

if the Board is satisfied that a person has contravened or is likely to
coniravene an enforceable provision, the Board may make an order
requiring the person to comply with the enforceable provision and to
take such action as the Board may specify to,

(a) remedy a contravention that has occurred; or

{(b) prevent a contravention or further contravention of the
enforceable provision.

Section 112.4 of the OEB Act, 1998 states:

(1) If the Board is satisfied that a person who holds a licenice under
Part IV or V has contravened an enforceable provision, the Board
may make an order suspending or revoking the licence.

(2} This section applies to contraventions that occur before or after
this section comes into force.

Section 112.5 of the OEB Act, 1998 states:

(1) If the Board is satisfied that a person has contravened an
enforceable provision, the Board may, subject to the regulations

For Compliance Office Use only 10
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under subsection (5), make an order requiring a person to pay an
administrative penalty in the amount set out in the order for each
day or part of a day on which the contravention occurred or
continues. -

Prepared by: Paul Gasparatto
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Pau‘I Gasparatto

From: Jill Bada

Sent: May 4, 2008 8:35 AM

To: Paul Gasparatto; Maureen Helt
Subject: THESL udpate

Hi there,
Maureen and | met with Mark Friday and updated him on the Dx meeting on THESL. Here are our next steps:

1} Mark will speak to HW to update him on the meeting with the Dx committee.

2} You should continue with your investigations in each of the SSMWG complaints. We need as much
information as possible about the each allegation. _

3) lam going to contact THESL to inform them that we have spoken with the Board and they had little to
say about the matter in terms of clarification or a code change. | will tell them that we have received
formal complaints regarding the matter and we will be in touch with them to investigate and that we will be
in touch with them soon.

We agreed that we should not be considering briefing the chair until the investigations are complete, so let
Maureen and | know as things proceed.

Thanks

Jill

Jill Bada

Manager, Compliance
ONTARIO ENERGY BOARD
2300 Yonge Street, Suite 2700
Toronto, Ontario

M4P 1E4

Tel: 416-440-7641
Fax; 416-440-8100
Email: jil.bada@oeb.gov.on.ca

For general enquiries please contact the Market participant Hotline at: Market.Operations@oeb.gov.on.ca

Reduce Your Carbon Footprint, Please Think Before You Print.

05:10/2009
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Paul Gasparatto - 01 34

From: Jill Bada

Sent:  May 8, 2009 10:30 AM

To: Mark Garner

Cc: Maureen Helt; Paul Gasparatto
Subject: THESL - sub metering case

Here is an update on the THESL file:

» | spoke to Colin McLorg today and told him that a meeting of one of the Board committees had occurred. |
told him that the committee expressed their view that the legislation if quite clear. | also informed Colin that
we have received formal complaints relating to this matter and that Paul is investigating those allegations. |
told Colin that Paul would contact him for further information on each allegation. Colin re-iterated that
THESL is still willing to acknowledge the facts of each case so that we might proceed to an enforcement
hearing. He made it clear to me that THESL wants a decision of the Board on this issue, and that if in fact
THESL is found {o be non-compliant that they will comply.

« | have told Paul to contact Colin today regarding the allegations (as Colin is going to CAMPUT and will be
away next week). '

| expect we will have THESL’s reply in the next few weeks and we should be able to brief the Chair on the case
by the end of May.

| hope this is consistent with your thinking?

Thanks

Jill

Jill Bada

Manager, Compliance
ONTARIO ENERGY BOARD
2300 Yonge Street, Suite 2700
Toronto, Ontario

M4P 1E4

Tel: 416-440-7641
Fax: 416-440-8100
Email: jill.bada@oeb.gov.on.ca

For general enquiries please contact the Market participant Hotline at: Market.Operations@oeb.gov.on.ca

Reduce Your Carbon Footprint, Please Think Before You Print.

03/10/2009
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Paul Gasparatto

From: Colin McLorg [cmclorg@torontohydro.com]

Sent: May 20, 2009 4:56 PM

To: Paul Gasparatto

Cc: George Vegh

Subject: TH reply re CC20080066 - Condo smart metering

Attachments: CondoSmariMeteringReply#3 C020090066 combined.pdf

Hello Paul - please see attached the TH reply to. your letter of May 9. I mention in it a further letter from TH to
Howard Wetston, which I expect to be able to forward to you tomorrow.

Regards,

Colin Mclorg

Manager, Regulatery Policy & Reiations
Toronto Hydro-Electric System
416-542-2513 office

416-903-7837 cell
cmclorg@torontohydro.com

05/10/2009
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Cglin J. McLorg

14 Cariton St. Telephone: 416-542-2513
Taronto, Ontario Facsimile: 416-542-2776 s
M5B 1K5 cmclorg@torontohydro.com toronto h‘;f‘di”@
electric system
May 20, 2009

Mr. Paul Gasparatto

Project Advisor, Regulatory Policy and Compliance
Ontario Energy Board

P.O. Box 2319

2300 Yonge St

Toronto, ON M4P 1E4

via email and reqular mail

Dear Mr. Gasparatto:

RE: Board File C020090066 — Installation of Metering in New Condominium Units

Thank you for your letter of May 9, 2009, with respect to allegations made by certain
parties about Toronto Hydro-Electric System Limited (THESL) metering policy and practice
for new condominiums. The purpose of this letter is to provide you with the facts that you
are seeking as part of your investigation. in this letter, THESL does not engage in
arguments over the merits of compliance staff's policy positions. THESL's positions on
these matters have been canvassed in previous correspondence. in addition, THESL
beligves the position taken by compliance staff in this matter assumes articles of policy
respecting the smart metering obligations of utilities that have not been determ ined by the
Board and that should be addr essed by the Board on a policy basis. | will forward copy of
a letter from THESL to the Chair of the OEB to that effect for your reference.

The first two items in your letter concern letters | wrote to representatives of Tridel with
respect to two condominium projects for which THESL has provided Offers to Connect. |
have attached for your reference copies of those etters, which are identical except for
address information.

The next two items concern statements allegedly made by THESL representatives at
meetings attended by representatives of Deltera Inc and Enbridge Electric Connections
Inc. Itis, of course, not possible to confirm whether they or any representatives were
properly understood by the audience, but in this instanc e the complainants evidently mis-
understood THESL's policy if they believe that THESL's position is that only THESL is able
to supply smart meters. As you are aware from our previous correspondence, THESL's
Conditions of Service expressly provide for installation of suite metering infrastructure
under the Alternative Bid option. Our previous correspondence has also made reference to
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the Board’s own statements that licensed distributors are entitied {o conduict smart
metering in condominiums, and that they are the only parties authorized to do so.

The next two items in your letter pertain to THESL's obligation to connect under Section 28
of the Electricity Act and its provision of bulk meters. You state at page 3 of your letter:

“...the Compliance Office requests that THESL respond to one of the
concerns outlined in the letters that the Compliance Office issued to THESL
in October 2008 and January 2009. In those letters the Chief Compliance
Officer stated the view that if THESL were to refuse to connect a property by
reason of the customer's decision to install smart sub-metering, THESL would
be non-compliant with its obligation to connect under section 28 of the
Electricity Act, 1998. Based on the evidence, it appears that THESL has
refused to connect customers in the manner that they have requested.
THESL's responses to CCQO's letters did not address concerns related to the
obligation fo connect. We once again request that THESL provide its view on
how its policies and actions are compliant with section 28 of the Electricity
Act, 1998.”

THESL has in fact responded to the Chief Compliance Officer's concern around Section 28
by noting at page 2 of my F ebruary 9" letter “Furthermore, there are no grounds for your
hypothetical under which THESL would refuse to connect a customer.” THESL has not
and will not refuse to connect new condominium developments fo its distribution system.
THESL's standard practice is to provide a bulk meter to the building under construction
which itself is used to bill the electricity used after the main switchboard is energized, prior
to which electricity is supplied on a temporary service basis. At no time under THESL's
policy and practice is any customer denied or otherwise without electricity service, and
nothing under that policy and practice conflicts in any way with THESL’s obligations under
Section 28 of the Efectricity Act. '

In summary,

e There is, and has been, no instance of any custom er being denied connection to
the electricity distribution network for the reasons suggested in your letter.

» There is no policy on THESL’s part that requires that THESL provide or install suite
metering infrastructure.

| trust that this responds to your iriquiries. Please contact me if you require further
information. '

Yours truly,

(Qriginal signéd by)

Colin MclLorg

Manager, Regulatory Affairs
416-542-2513
regulatoryaffairs@torontohydre.com

c. Ms. Kirsten Walli, Board Secretary

Page 2 of 2



Caolin J. MelLorg

14 Carlton 5t. Telephone: 416-542-2513
Toronto, Ontario Facsimile: 416-542-2776
M5B 1K5 cmclerg@torontohydro.com toronto h \fd ro
electric system
2009 April 22

Mr, Giuseppi Bello

Project Manager
Residences of Avonshire Inc
4800 Dufferin Street
Toronto, ON M3H 539

via email

Dear Mr. Bello:

RE: Metering and Offers to Connect for ‘Avonshire’ Projects

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting
address information in your letter resulted in delays in its delivery. Your letter, received by
me April 20, has been referred to me for reply.

Your letter generally concerns Toronto Hy dro’s policy and practice regarding offers to
connect and smart metering for new condominiums, particularly those mentioned in the
subject line of your letter. Your letter goes on to request that Toronto Hydro prepare a
revised Offer to Connect for those condominiums based on a bulk meter / sub-metering
configuration. As explained below, T oronto Hydro does not offer that ¢ onnection
configuration for new condominiums and therefore will not prepare a revised Offer to
Connect on that basis.

The Ontario Energy Board (‘OEB’} regulates Toronto Hydro rates and service offerings.
The OEB has defined the term ‘smart metering’ as follows: “The Board uses the term
“smart metering” to describe the situation in which a licensed distributor individually meters
every condominium unit {and the condominium's common areas) with a smart meter. In
this scenario, each unit will become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed
distributor.”’

As set out in Toronto Hy dro’s Conditions of Service, for condominium projects commenced
with Toronto Hydro on and after February 28, 2008 ('new condominiums’), Toronto Hydro
will provide smart metering as defined by the OEB (i.e., individual unit or sutte metering

' [EB-2007-0772 Notice of Proposal etc. issued January 8, 2008]
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compliant with smart metering regulations) for all separate units and for common areas
(‘individually metered units”) at no charge to the developer. Upon regist ration and creation
of the condominium corporation, the holders of the individually metered units become the
direct customers of Toronto Hydro.

Toronto Hydro (along with other licensed distributors) has been specifically authorized to
conduct smart metering as part of its standard, licensed distribution activities. The OEB
has stated as follows:

"The Board has previously determined in rates proceedings related to smart metering
activities of certain distributors that smart metering is a part of the distribution activity
that is already covered by distributors’ distribution licences. As there is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed distributors can smart meter condominiums. In the
Board's view, this is in keeping with the current regulatory framework in the electricity
sector.

The Board is also of the view that Regulation 442 ailows all licensed distributors to
smart meter in condominiums.”

"As set out in the January Notice, the Board remains of the view that smart metering
is a distribution activity, and that the Electricity Act and Regulation 442 taken together
allow all licensed distributors to undertake smart metering in condominiums. The
distributor would do so as a distribution activity within its. licensed service area.”

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the
manner described in its Conditions of S ervice and that it has no obligation to do otherw ise.

The statement of Torento Hydro's position in this matier is not entirely correct in your letter.
Specifically, you state your understanding that Toronto Hy dro advised you that “Toronto
Hydro was the only entity that had the right to own and supply meters for any of our
projects and that no other options for metering were available.”

While it is the case that ultimately Toronte Hydro will own the metering infrastructure and
will attach the individually metered units as direct customers, Toronto Hydro's Conditions
of Service provide for alternative bids for the instaliation of meters and do not preclude the
installation of an additional sub- metering system, should the developer or condominium
wish to install one, provided it does not interf ere with Toronto Hydro’s equipment.

Your request for a further Offer to Connect assuming bulk metering is based on an
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts
Toronto Hydro’s advice referred to above. In fact, that Section provides as follows:

"Despite the Condominium Act, 1998 and any cther Act, a distributor and any other
person licensed by the Board to do so shall, in the circumstances prescribed by
regulation, install a smart meter, metering equipment, systems and technology and
associated equipment, systems and technologies or smart sub-metering systems,
equipment and technology and any associated equipment, systems and technologies
of a type prescribed by regulation.”

Section 53.17 of the Electricity Act does not contradict Toronto Hydro’s position and is
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a

2 [EB-2007-0772 Notice of Proposal etc, January 8, 2008, pages 2-3]

® [EB-2007-0772 Notice of Proposal etc, June 10, 2008, pages 4]



distributor from installing smart metering, nor require a non-distributor to provide sub-
metering, but rather goes to the requirement that whatever equipment is installed be of a
type required by regulation. Furthermore, it clearly does not establish a right on the part of
any person to install sub-metering equipment, Sub-metering is referrad to because such
configurations are allowed, but not required, in the case of existing condominiums already
fitted with bhulk meters.

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or
connection practice or in its Conditions of Service is vut of compliance with Code,
regulation, or [egislation. The OEB has expressly concluded that smart metering of
condominiums is a distribution activity authorized by the existing licenses of distributors,
and has not established any obligation on distributors to provide for sub-metering
configurations in new condominiums.

For these reasons Toronte Hydro does not accept the request set out in your letter,
Please contact me if you have concerns or questions around any of these matiers.

Yours truly,
(Original signed by)

Colin McLorg
Manager, Regulatory Paolicy and Relations
416-542-2513

cmclorq@forontc}hvdro.com
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Colin J. MclLorg .

14 Carlton St. Telephone: 416-542-2513
Tarpnto, Ontario Facsimile: 416-542-2776
M5B 1K5 cmciorg@torontehydro.com tcror:'to h‘y’d ro
glectric system
2009 April 22

Mr. Lou Tersigni
Project Manager
Metrogate Inc

4800 Dufferin Street
Toronto, ON M3H 589
via email

Dear Mr. Tersigni:
RE: Metering and Offers to Connect for ‘Metrogate’ Projects

Thank you for your letter of March 10, 2009 to our Mr. Trgachef. Unfortunately, conflicting
address information in your letter resulted in delays in its delivery. Your letier, received by
me April 20, has been referred to me for reply.

Your letter generally concerns Toronto Hydro's policy and practice regarding offers to
connect and smart metering for new condominiums, particularly those mentioned in the
subject line of your letter. Your letter goes on to reguest that Toronto Hydro prepare a
revised Offer to Connect for those condominiums based on a bulk meter / sub-metering
configuration. As explained below, Toronto Hydro does not offer that connection
configuration for new condominiums and therefore will not prepare a revised Offer to
Connect on that basis.

The Ontario Energy Board (‘OEB’) regulates Toronto Hydro rates and service offerings.
The OEB has defined the term ‘smart metering’ as follows: “The Board uses the term
“smart metering” to describe the situation in which a licensed distributor individually meters
every condominium unit (and the condominium's common areas) with a smart meter. In
this scenario, each unit will become a residential customer of the licensed distributor and
each unit and the common areas must have a separate account with the licensed
distributor.”)’

As set out in Toronto Hydro's Conditions of Service, for condominium projects commenced
with Toronto Hydro on and after February 28, 2008 (‘new condominiums’), Toronto Hydro
will provide smart metering as defined by the OEB (i.e., individual unit or suite metering

' [EB-2007-0772 Notice of Proposal etc. issued January 8, 2008]
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compliant with smart metering regulations) for alt separate units and for common areas
(‘individually metered units’) ai no charge to the developer. Upon regist ration and creation
of the condominium corporation, the helders of the individually metered units become the
direct customers of Toronto Hydro.

Teronto Hydro (along with other licensed distributors) has been specifically autharized to
conduct smart metering as part of its standard, licensed distribution activities. The QOEB
has stated as follows:

“The Board has previously determined in rates proceedings related to smart metering
activities of certain distsibutors that smart metering is a part of the distribution activity
that is already covered by distributors' distribution licences. As there is no distinction
between smart metering condominiums and other residences, the Board has
determined that only licensed distributors can smart meter condominiums. In the
Board's view, this is in keeping with the current regulatory framework in the electricity
sector.

The Board is also of the view thai Regulation 442 allows all Ilcensed distributors to
smart meter in condominiums.™

"As set out in the January Notice, the Board remains of the view that smart metering
is a distribution activity, and that the Electricity Act and Regulation 442 taken together
allow all licensed distributors to undertake smart metering in condominiums. The
distributor would do so as a distribution activity within its licensed service area.”

Toronto Hydro therefore asserts that it is authorized to connect new condominiums in the
manner described in its Conditions of Service and that it has no obligation to do otherw ise.

The statement of Toronto Hydro's position in this matter is not entirely correct in your letter.
Specifically, you state your understanding that Toronto Hy dro advised you that “Toronto
Hydro was the only entity that had the right to own and supply meters for any of our
projects and that no other options for metering were available.”

While it is the case that ultimately Toronto Hydro will own the metering infrastructure and
will attach the individually metered units as direct customers, Toronto Hydro's Conditions
of Service provide for alternative bids for the installation of meters and do not preclude the
installation of an additional sub- metering system, should the developer or condominium
wish to install one, provided it does not interf ere with Toronto Hydro's equipment.

Your request for a further Offer to Connect assuming bulk metering is based on an
incorrect interpretation of Section 53.17 of the Electricity Act, which you state contradicts
Toronto Hydro's advice referred to above. |n fact, that Section provides as follows:

“Despite the Condominium Act, 1998 and any other Act, a distribuior and any other
person licensed by the Board to do so shall, in the circumstances prescribed by
requlation, install a smart meter, melering equipment, systems and techrology and
associated equipment, systems and technologies or smart sub-metering systems,
equipment and technology and any associated equipment, systems and technologies
of a type prescribed by regulation "

Section 53.17 of the Electricity Act does not contradict Toronto Hydra's position and is
irrelevant to this issue, since with respect to new condominiums, it does not prohibit a

?(EB-2007-0772 Notice of Proposal elc. January 8, 2008, pages 2-3]

* [EB-2007-0772 Notice of Proposal etc, June 10, 2008, pages 4}
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distributor from installing smart metering, nor require a non-distributor to provide sub-
metering, but rather goes to the requirement that whatever equipment is installed be of a
type required by regulation. Furthermore, it clearly does not establish a right on the part of
any person to install sub-metering equipment. Sub-metering is referred to because such
configurations are allowed, but not required, in the case of existing condom iniums already
fitted with bulk meters.

In summary, nothing with respect to new condominiums in Toronto Hydro's metering or
connection practice or in its Conditions of Service is out of compliance with Code,
regulation, or legislation. The OEB has expressly concluded that smart metering of
condominiums is a distribution activity authorized by the existing licenses of distributors,
and has not established any obligation on distributors to provide for sub-metering
configurations in new condominiums.

For these reasons Toronto Hydro does not accept the request set out in your letter.
Please contact me if you have concerns or questions around any of these matters.

Yours truly,
(Criginal signed by)

Colin McLorg
Manager, Reguiatory Paolicy and Relations
416-542-2513

cmclorg@torontohydro.com
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Paul Gasparatto

From: Colin MclLorg [cmclorg@torontohydro.com]

Sent; May 20, 2009 6:02 PM

To: Paul Gasparatto

Subject: Further response from TH re condo smart metering

Attachments: AH Letter to Mr. Howard Wetston_May 20.2009 Re Suite Metering.pdf

Hello Paul - here is the letter I mentioned in my earlier email.
Regards,

Colin McLorg

Manager, Regulatory Policy & Relations
Toronto Hydro-Electric System
416-542-2513 office

416-903-7837 cell
cmclorg@torontohydro.com

03,10/2009



Anthony Hainas
14 Cariton Street Telephone: 416.542.3339

Toronto, Ontario Facsimile: 416.542.2602 O

M5B 1k& www.torantohydro.com toronto hYd ro
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May 20, 2009

Mr. Howard Wetston

Chair, Ontario Energy Board
P.O. Box 2319, 2300 Yonge St
Toronto, ON M4P 1E4 -

By email and regular mail

Dear Mr. Wetston:

RE: Policy Concerning Distributor Connection and Metering of New Condominiums
Introduction and Summary

The OEB compliance office has indicated that it may seek enforcement action against
Toronto Hydro Electric System Limited (“THESL”), with respect to THESL’s policy
concerning the connection and metering of new condominiums. The purpose of this letter
is to provide information for the Board to consider in determining whether to issue notice of
an intention to make an order in accordance with 5. 112.2 of the Ontario Energy Board Act
(the “Ac”). THESL’s main submission is that compliance staff’s position goes to the heart
of the new mandates governing distributors and the OEB under the Green Energy Act,
namely to facilitate the implementation of the smart grid, to promote the connection and use
of renewable energy sources, and to promote electricity conservation. THESL’s position is
that, rather than have these issues debated in a compliance hearing, the Board and the sector
would be better served by addressing this issue on a policy basis, following a process that
altows all of the tssues to be debated and considered in a more forward looking manner.

" Compliance Staff’s Allegation and OEB Policy

Compliance staff’s allegation is apparently that THESL’s provision of smart suite metering
services to new condominiums is inappropriate because it does not give primacy to a
condominium developer’s “ability to choose between having a licenced distributor install

“smart meters or having a licenced smart sub-metering provider install smart sub-meters.”*
Although THESL does not agree with compliance staff on the merits of the allegation, and
will vigorously defend itself if a compliance action is commenced, raising all possible
defences, including raising the policy issues outlined in this letter, the purpose of this letter
1s not to address the merits of a compliance action. Rather, it is to address the underlying
policy position of compliance staff and its compatibility with the new mandates given to the
OEB and distributors as a result of the enactment of the Green Energy Act.

' Letter fror the Chief Compliance Officer to Toronto Hydro, January 29, 2009.
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Howard Wetston

The Green Energy Act and the new Mandates for the OEB and Distributors

Under the Green Energy Act, distributors have been given distinct policy responsibilities,
including the development and implementation of the smart grid, expanding and reinforcing
distribution systems to accommodate the connection of renewable energy generation
facilities, and achieving conservation targets. AI] of these responsibilities are aligned with
new statutory objectives granted to the Board.”> None of these responsibilities are shared by
condominium developers or third party sub-meter providers. As is discussed immediately
below, a distributor’s ability to meet all of these I‘GSpOI‘lSlblhtleS is affected by the provision
of smart metering to condominium unit owners.

Smart Grid Development and Implementation

Section 70(2.1) of the Act, as amended by the Green Energy Act, requires distributors to
prepare plans for, and make investments in, “the development and implementation of the
smart grid in relation to their disiribution system.” Those investments include investments
in smart metering, As was noted in the Report of the Ontario Smart Grid Forum, smart
meters are “a major smart grid component.”The Report states:

“Smart meters, a major smart grid component, can give consumers timely -
information on price and consumption. Emerging devices will empower consumers
to act on this information automatically while at the same time improving their
‘energy efficiency, comfort and convenience. New sensing, monitoring, protection
and control technologies will enhance the ability of the grid to incorporate
renewable generation.

The institutional structure of the electricity industry makes it easy to look at how the
smart grid will impact each piece of the system in isolation, but the most profound
impact of a smart grid may be its ability to link these pieces more closely together.
In Ontaric we have numerous distribution utilitics, one large transmission company
-and a few smaller ones; one large generating company and many smaller ones. The
province has a system/market operator and a corporation responsible for longer-term
system planning, and procuring electricity supply and demand resources. While the
smart grid will affect each of these segments in different ways, it will affect all of
them by increasing their ability to work together fo better serve consumers,”

2 The Board’s new objectives in relation to electricity are:
«“To promote the conservation of electricity”
““To facilitate the implementation of a smart grid in Ontario.”
+“To promote the use and generation of electricity from renewable energy sources in a manner
consistent with the policies of the Government of Ontario, including the timely expansion or
reinforcement of transmission systems and distribution systems to accommodate the connection of

renewable energy generation facilities.” (QEB Act, s. 1{1)).

3 Enabling Tomorrow’s Electricity System Report of the Ontario Smart Grid Forum, p. 3
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Smart meters are thus an integral component of Ontario’s development of a smart grid. In
order to ensure that all consumers will be abie to benefit from smart grid technology, it is
important to allow all customers’ meters to be integrated with the smart grid. In other
words, a meter is not just a commercial product purchased by condominium developers
{like counter tops and appliances); it is an instrument that distrtbutors are expected to use so
that they can meet their statutory obligations to develop and implement the smart grid.

The smart grid mandate for distributors is at its nascent stage. As aresult, all of the areas
where distributor smart metering is superior to third party sub-metering have not yet
emerged. However, some obvious initial areas are:

Conservation

Home automation

Customer use of utility energy management internet portals;

Theft detection (through observation of the difference between bulk meter
readings and the sum of suite meter readings); and

. Future developments including domestic electricity storage and a widening
scope of end-user participation in smart grid mechanisms

* & & @

Renewable Energy Generation

A second new mandate given to distributors 1s to make plans for, and investments in, the
expansion or reinforcement of distribution systems to accommodate the connection of
renewable energy generation facilities.’ In order to connect small scale solar panels for
condominium units, distributors will have to install two meters for customers, one to record
how much energy is purchased from the system, another to record how much is generated
by the customers. This requires metering individual condominium units. Condominium
devclopers and commercial sub-meter providers do not have this mandate, and in fact load
displacement renewable generation would be directly contrary to the economic interests of
sub-meterers.

Conservation

Finally, the Green Energy Act imposes obligations on distributors to meet conservation
targets. The conservation targets can be met a number of ways, and smart metering is key
to achieving them. For example, a distributor’s smart meters can provide in-home display
and load control applications. This is most effectively carried out at the customer specific
level, not just the bulk meter level. There is also an important customer education element
to this information, which is lost if the distributor can no longer communicate directly with
consumers. Again, conservation activities are directly contrary to the economic interests of
sub-meterers.

* Ontario Energy Board Act, s. 70(2.1).
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Howard Wetston -

Implications of Change in Mandate

It is not necessary at this stage to identify all of the ways in which metering technology at
the customer specific level can facilitate smart grid development, renewable energy
connection and achieving conservation targets. These will emerge over time. However,
three points are clear:

First, the primary responsibility for all of these areas is with the distributor. Distributor’s
mandates are ambitious and challenging and they should be given the tools to do their jobs.
These mandates are not shared by commercial sub-meter providers, and since sub-meterers
are not rate-regulated and have no access to Lost Revenue Adjustment Mechanisms, in
many circumstances their economic interests directly conflict with utility’s GEA mandates.

Second, the OEB’s mandate under the Green Energy Act is to facilitate distributor’s
meeting these obligations. This is reflected in the three new objectives given to the OEB
through the Green Energy Act amendments. These objectives thus carry more weight than
the objective of a condominium developer’s so-called right to choose a service provider.

Third, given this new mandate, for both the Board and for THESL, it would be helpful to
work through the policy implications in a thoughtful and orderly manner, one that can
address the broader policy ramifications in an appropriate process. The Board can, of
course, determine the process to address this in its discretion. However, it is clear that
prosecutions under Part VIL.1 of the Acf are not well suited for this process. Further, it
would be unfortunate if the purpose of the first initiative commenced by the OEB under its
new mandate is to target distributors who are trying to implement government policy that
animates the Green Energy Act.

Conclusion
THESL hopes that the Board will take these matters into consideration when considering whether to
issue notice of an intention to make an order in accordance with s, 112.2 of the def and would be

pleased to meet with you or your staff to further discuss these issues at your convenience.

FI‘hank you for your consideration.

Yours Sinckrely,

tHony Haines
President

\VS

Copy: George Vegh, Counsel, McCarthy Tétreault
OEB Compliance Office
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‘Paul Gasparatto

From: Paul Gasparatto

Sent: May 21, 2009 8:36 AM

To: 'Colin MclLorg'

Cc: George Vegh; Maureen Helt; Jill Bada

Subject: RE: TH reply re CO20090066 - Condo smart metering

Good Morning Colin,

Thank you for the two letters you e-mailed me. We shall review and consider the next steps.
Regards,

Paul Gasparatto

Regulatory Policy and Compliance
Project Advisor

Compliance

Ontario Energy Board

P.0. Box 2319

Suite 2700

Toronto, ON M4P 1E4

Tel: 416-440-7724

1-888-632-6273 ext. 724

Email: paul.gasparatto@oeb.gov.on.ca

For general enquiries, please contact the Market Participant Hotline at
market.operations@oeb.gov.on.ca

From: Colin McLorg [mailto:cmclorg@torontohydro.com]
Sent: May 20, 2009 4:56 PM

To: Paul Gasparatto

Cc: George Vegh

Subject: TH reply re CO20090066 - Condo smart metering

Hello Paul - please see attached the TH reply to your letter of May 9. | mention in it a further letter
from TH to Howard Wetston, which | expect to be abie to forward to you tomorrow.

Regards,

Colin McLorg

Manager, Regulatory Policy & Relations
Toronto Hydro-Electric System
416-542-2513 office

416-903-7837 cell
cmclorg@torontohydro.com
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Anthony Haines
14 Carlton Strest Telephone: 416.542.3339

Taronto, Ontario Facsimile: 416.542,2602 0
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electric system

May 20, 2009

Mr. Howard Wetston

Chair, Ontario Energy Board
P.O. Box 2319, 2300 Yonge St
Toronto, ON M4P 1E4

By email and regular mail

Dear Mr. Wetston:

RE: Policy Concerning Distributor Connection and Metering of New Condominiums
Introduction and Summary

The OEB compliance office has indicated that it may seek enforcement action against
Toronto Hydro Electric System Limited (“THESL™), with respect to THESL’s policy
concerning the connection and metering of new condominiums. The purpose of this letter
is to provide information for the Board to consider in determining whether to issue notice of
an intention to make an order in accordance with s. 112.2 of the Ontario Energy Board Act
{the “Aecf”). THESL’s main submission is that compliance staff’s position goes to the heart
of the new mandates governing distributors and the OEB under the Green Energy Act,
namely to facilitate the implementation of the smart grid, to promote the connection and use
of renewable energy sources, and to promote electricity conservation. THESL’s position is
that, rather than have these issues debated in a compliance hearing, the Board and the sector
would be better served by addressing this issue on a policy basis, following a process that
allows all of the issues to be debated and considered in a more forward looking manner.

Compliance Staff’s Allegation and OEB Policy

Compliance staff’s allegation is apparently that THESL’s provision of smart suite metering
services to new condominiums is inappropriate because it does not give primacy to a
condominium developer’s “ability to choose between having a licenced distributor install
smart meters or having a licenced smart sub-metering provider install smart sub-meters.”
Although THESL does not agree with compliance staff on the merits of the allegation, and
will vigorously defend itself if a compliance action is commenced, raising all possible
defences, including raising the policy issues outlined in this letter, the purposc of this letter
is not to address the merits of a compliance action. Rather, it is to address the underlying
policy position of compliance staff and its compatibility with the new mandates given to the
OEB and distributors as a result of the enactment of the Green Energy Act.

* Letter from the Chief Compliance Officer to Toronto Hydro, January 29, 2009.
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The Green Energy Act and the new Mandates for the OEB and Distributors

Under the Green Energy Act, distributors have been given distinct policy responsibilities,
including the development and implementation of the smart grid, expanding and reinforcing
distribution systems to accommodate the connection of renewable energy generation
facilities, and achieving conservation targets. AH of these responsibilities are aligned with
new statutory objectives granted to the Board,? None of these responsibilities are shared by
condominivm developers or third party sub-meter providers. As is discussed immediately
below, a distributor’s ability fo meet all of these responsibilities is affected by the provmon
of smart metering to condominium unit owners.

Smart Grid Development and Implementation

Section 70(2.1) of the Act, as amended by the Green Energy Act, requires distributors to
prepare plans for, and make investments in, “the development and implementation of the
smart grid in relation to their distribution system.” Those investments include investments
in smart metermg As was noted in the Report of the Ontario Smart Grid Forum, smart
meters are “a major smart grid component.” *The Report states:

“Smart meters, a major smart grid component, can give consumers timely
information on price and consumption, Emerging devices will empower consuimers
to act on this information automatically while at the same time improving their
energy efficiency, comfort and convenience. New sensing, monitoring, protection
and control technologies will enhance the ability of the grid to incorporate
renewable generation.

. The institutional structare of the electricity industry makes it easy to look at how the
smart grid will impact each piece of the system in isolation, but the most profound
impact of a smart grid may be its ability to link these pieces more closely together.
In Ontario we have numerous distribution utilities, one large transmission company
and a few smaller ones; one large generating company and many smaller oncs. The
province has a system/market operator and a corporation responsible for longer-term
system planning, and procuring electricity supply and demand resources. While the
smart grid will affect each of these segments in different ways, it will affect all of
them by increasing their ability to work together to better serve consumers.”

2 The Board’s new objectives in relation to electricity are:
*“To promote the conservation of alectricity”
*“To facilitate the implementation of a smart grid in Ontario.”
+“To promote the use and generation of electricity from renewable energy sources in a manner
consistent with the policies of the Government of Ontario, including the timely expansion or
reinforcement of transmission systems and distribution systems to accommodate the connection of

renewable energy generation facilities.” (OEB Act, s. 1{1)).

* Enabling Tomorrow’s Electricity System Report of the Ontario Smart Grid Forum, p. 3
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Howard Wetston

Smart meters are thus an integral component of Ontario’s development of a smart grid. In
order to ensure that all consumers will be able to benefit from smart grid technology, it is
important to allow all customers’ meters to be integrated with the smart grid. In other
words, a meter is not just a commercial product purchased by condominium developers
(like counter tops and appliances); it is an instrument that distributors are expected to use so
that they can meet their statutory obligations to develop and implement the smart grid.

The smart grid mandate for distributors is at its nascent stage. As a result, all of the areas
where distributor smart metering is superior to third party sub-metering have not yet
emerged. However, some obvious initial arcas are:

Conservation

Home automation

Customer use of utility energy management internet portals;

Theft detection (through observation of the difference between bulk meter
readings and the sum of suite meter readings); and

. Future developments including domestic electricity storage and a widening
scope of end-user participation in smart grid mechanisms

. & & »

Renewable Energy Generation

A second new mandate given to distributors is to make plans for, and investments in, the
expansion or reinforcement of distribution systems to accommodate the connection of
renewable energy generation facilities.* In order to connect small scale solar panels for
condominium units, distributors will have to install two meters for customers, one to record
how much energy is purchased from the system, another to record how much is generated
by the customers. This requires metering individual condominium units. Condominium
developers and commercial sub-meter providers do not have this mandate, and in fact load
displacement renewable generation would be directly contrary to the economic interests of
sub-meterers.

Conservation

Finally, the Green Energy Act imposes obligations on distributors to meet conservation
targets. The conservation targets can be met a number of ways, and smart metering is key
to achieving them. For example, a distributor’s smart meters can provide in-home display
and load control applications. This is most effectively carried out at the customer specific
level, not just the bulk meter level. There is also an important customer education element
to this information, which is lost if the distributor can no longer communicate directly with

consumers. Again, conservation activities are directly contrary to the economic interests of
sub-meterers.

* Ontario Energy Board Act, s. 70(2.1).
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Implications of Change in Mandate

It is not necessary at this stage to identify all of the ways in which metering technology at
the customer specific level can facilitate smart grid development, renewable energy
connection and achieving conservation targets. These will emerge aver time. However,
three points are clear:

First, the primary responsibility for all of these areas is with the distributor. Distributor’s
mandates are ambitious and challenging and they should be given the tools to do their jobs.
These mandates are not shared by commercial sub-meter providers, and since sub-meterers
are not rate-regulated and have no access to Lost Revenue Adjustment Mechanisms, in
many circumstances their economic interests directly conflict with utility’s GEA mandates.

Second, the OEB’s mandate under the Green Energy Act is to facilitate distributor’s
meeting these obligations. This is reflected in the three new objectives given to the OEB
through the Green Energy Act amendments. These objectives thus carry more weight than
the objective of a condominium developer’s so-called right to choose a service provider.

Third, given this new mandate, for both the Board and for THESL, it would be helpful to
work through the policy implications in a thoughtful and orderly manner, one that can
address the broader policy ramifications in an appropriate process. The Board can, of
coursg, determine the process to address this in its discretion. However, it is clear that
prosecutions under Part VII.1 of the Act are not well suited for this process. Further, it
would be unfortunate if the purpose of the first initiative commenced by the OEB under its
new mandate is to target distributors who are trying to implement government policy that
animates the Green Energy Act.

Conclusion
THESL hopes that the Board will take these matters into consideration when considering whether to

issue notice of an intention to make an order in accordance with s. 112.2 of the Act and would be
pleased to meet with you or your staff to further discuss these issues at your convenience.

rThank you for your consideratios.

Yours Sinckrely,

tNony Haines
President

\VS

Copy: George Vegh, Counsel, McCarthy Tétreault
OEB Compliance Office
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BRIEFING NOTE
COMPLIANCE CASE BRIEFING NOTE

Toronto Hydro Metering Policies &
Restricting Smart Sub-metering

July 15, 2009

COMPLIANCE ISSUE

Toronto Hydro Electric System Ltd (“THESL") has implemented policies that require that
individual units in ail new condominiums be diréctly metered by THESL. As a result,
developers and condominium corporations do not have the choice of having the
individual units in the building metered solely by a licensed smart sub-meter provider.

EVIDENCE AND ALLEGED NON-COMPLIANCE

A number of licensed sub-meter providers and developers have provided Compliance
staff with anecdotal stories of instances where they have been informed by THESL that
the instaliation of a sub-metering system by a licensed sub-meter provider would not be
allowed. : x .

The Compliance Office has confirmed two incidents where a developer has requested
that THESL provide an offer to connect that contemplates the project being smart sub-
metered and specifically that THESL install a bulk meter. In response to both requests,
THESL informed the developers that THESL does not offer a connection agreement
that contemplates a bulk meter / sub-metering configuration.

It is the view of the Compliance Office that THESL's actions are a violation of a
distributor's obligation to connect a building upon request, as per section 28 of the -
Electricity Act, 1998. Additionally, THESL’s actions are a violation of a distributor’s
obligation to provide an interval meter upon request, as per section 5.1.5 of the
Distribution System Code.
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THESI. RESPONSE

THESL has argued that it has not and will not refuse to connect new condominiums to
the distribution system. They have stated that it is their standard practice to provide a
bulk meter to a building under construction which is used to bill electricity after the main
switchboard is energized and prior to which energy is supplied on a temporary service
basis.

THESL has also argued that there are no regulatory requirements that would restrict a
distributor from imposing a policy that all individual units in a condominium must be
metered by the distributor or that restrict a distributor to installing smart metering only at
the request of the customer.

THESL have also submitted that their policy allows developers to hire a licensed sub-
meter provider as long as the sub-metering system does not interfere with THESL’s own

metering system.

Most recently, THESL submitted to Howard Wetston that in light of the Green Energy
Act, the Board should address the issue of metering new condominiums on broader
poticy basis rather than on a compliance or enforcement basis. THESL suggests that a
distributors ability to meet the demands of implementing the smart grid, connecting
renewable generation and reaching conservation targets, is affected by the provision of
smart metering to condominium unit holders. Therefore, the Board should promote the
use of distributor metering.

COMPLIANCE STAFF ASSESMENT

It is staff's view that THESL’s response that they will provide a connection to all new
condominiums is in contradiction to the statements made by THESL fo developers that
THESL will not provide an Offer to Connect that contemplates a bulk meter / sub-
metering configuration. THESL may provide a temporary bulk meter and connection but
they admit that they will not provide the connection configuration requested by the
customer.

It is Compliance staff's opinion that refusing to connect in the configuration requested by
the customer is the equivalent of refusing connection outright. Based on THESL’s
demand that all units be metered by the distributor, staff also believes it is likely that
THESL will breach section 28 of the Efectricity Act, 1998, by refusing to continue to
connect a customer if the customer does not allow the distributor to install individual unit
metering.

Additionally, THESL's actions are denying developers the rights set out in O. Reg
442/07, which states that a condominium building may choose to install either smart
meters or a smart sub-metering system. THESL's suggestion that a developer has the
right to install a sub-metering sysiem in addition to the distributor's metering is
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impractical and does not take into account that there would be no benefit to the
developer to install a sub-metering system in a scenario where individual units are
already metered by the distributor.

In regards to THESL's desire o have a broader policy discussion, Compliance staff
submit that the Board has already held such discussions during the proceedings which
issued the Smart Sub-Meter Provider licenses, the Smart Sub-Metering code, and
amended the DSC to require distributors install individual unit meters upon request of
the customer. At no point in these proceedings did THESL or any other distributor
present an argument that individual units must be smart metered by the distributor
rather than smart sub-meter providers. It is staff's view that the issuances of new
licenses and codes, plus the amendment to the DSC is evidence that the Board
anticipated that condominium developers would have the option of hiring private
contractors to install and operate smart sub-metering systems rather than have
distributor smart meters installed. When asked for guidance, the members of the
Electricity Distribution Committee strongly supported Compliance staff’'s view.

Compliance staff also submit that all of THESL's arguments that sub-metering wouid
hinder the goals of the Green Energy Act are without merit. THESL's idea that there will
be renewable generation projects on an individual condominium unit level appears to
unrealistic. Also, conservation is driven by customer choice regardless of who bills them
for electricity. THESL’s contention that sub-meter providers would interfere with
conservation efforts is unfounded as a sub-meter provider's revenue is not based on a
customer’s usage. g

Staff note that it was the Ministry of Energy itself who established both the Green
Energy Act and the regulation that allows for people other than distributors to install and
operate smart sub-metering systems. As recently as May 21, Minister Smitherman told
the Toronto Star that he intends to introduce new legislation that will allow landlords to
install smart sub-metering systems in residential apartment buildings. It seems apparent
that contrary to THESL s arguiments, the Ministry believes that smart sub-metering can
play an important role in achieving the green energy goals. To accept Toronto Hydro’s
policies would, in staff's view, be a reversal of the intention of the Board and the Ministry
of Energy in establishing a smart sub-metering licensing regime.

It is important to note that Compliance staff have been informéd by other distributors
that they too have an interest in the outcome of this dispute. Therefore, whatever
decisions the Board arrives at will likely impact the activities on all distributors in the
province.

BRIEF BACKGROUND OF CASE PROGRESS

In July 2008, the Compliance Office received complaints from sub-meter providers
about Toronto Hydro's ("THESL”) policy regarding the metering of new condominiums.
The Compliance Office began an investigation which resulted in a series of
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correspondence between THESL and Compliance staff. Details of this communication
are outlined later in this note under the section “Detailed Background.”

This correspondence determined that THESL has implemented a policy that requires
individual units in all new condominiums to be directly metered by THESL. A developer
or Condominium Board may install its own additional sub-metering system provided that
there is no interference with THESL’s smart metering system. However, it is THESL's
policy that ultimately each residential and commercial unit in a new condominium must
be a direct customer of THESL. THESL has based this policy on its belief that there are
no regulatory provisions which prohibit its policy and/or require that a distributor install
smart metering only at the request of the condominium.

The OEB Compliance Office expressed its that view that to the extent that THESL’s
policies require smart metering of new condominiums and that each unit must be a
direct customer of THESL, such policies are inconsistent with the Board’s smart sub-
metering licensing regime.

It is also the concern of the Compliance Office, that if a customer were to refuse to
accept individual unit metering by Toronto Hydro, it appears that THESL would refuse to
connect the customer. This concern has become real with the filing of a new compliant
with the Board. On April 25, 2009, the Compliance Office was provided with two letters
from THESL to developers informing the developers that THESL will not prepare an
Offer to Connect that provides for the instaliation of a bulk meter/sub-metering
configuration. It is the view of the Compliance Office that such actions are non-
compliant with a distributor’s obligation to connect as set out in section 28 of the
Electricity Act, 1998 and the obligation to install an interval meter when requested to do
so as set out in section 5.1.5 of the Distribution System Code.

The question of whether a distributor can require that customers be directly metered by
the distributor will have an impact on more than just THESL's policies. The Compliance
Office has received complaints from the smart sub-metering industry regarding the
metering activities of other distributors. Compliance staff is also aware that other
distributors are closely following the discussions between THESL and Compliance staff,
including one distributor who has stated its refusal to discuss their metering activities
with staff until the Board has taken a position on THESL's policies.

A meeting was held on April 17th between Board and THESL staff. In this meeting
THESL reaffirmed its commitment to its policy and requested a Board hearing on the
matter. OEB staff stated that we would reguest guidance from the Board as to its
intention in regards to sub-metering activities and then determine next steps.

On May 1%, Compliance staff meet with the members of the Electricity Distribution

Committee, Staff sought guidance on whether a new condominium owner has the right
to install a smart sub-metering system rather than be required to have distributor smart
metering be installed? The Committee members were all in agreement that a distributor
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may not require a developer to have distributor meters installed for each unit. The
Members also felt that the existing legislation was sufficiently ciear on this matter,

On May 20", THESL sent a letter to Mr. Wetston requesting that the Board initiate a
policy consultation on this matter rather an enforcement hearing. THESL submits that
the ability of a distributor to install smart meters in individual condominium units is
essential to meet their obligations under the Green Energy Act.
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OPTIONS

A. Pursue enforcement action against Toronto Hydro under section 112.3 of the OEB
Act for non-compliance with section 28 of the Electricity Act (obligation to connect),
and section 5.1.5 of the DSC (obligation to provide interval meter).

PRO —~ An enforcement proceeding will allow the Board the opportunity to fully consider
the arguments of both Toronto Hydro and staff. A decision will also provide the
opportunity for the Board to formally issue its position on the matter.

A formal Board order on this matter will eliminate any misconceptions that may
exist in all regions of the province, not just within the Toronto Area.

An enforcement action will reinforce the Board’s Compliance process and will
demonstrate that the Board is willing to take action against a distributor who
has been alleged to be non-compliant with its obligations.

An enforcement proceeding does not preclude the option, if deemed necessary,
of implementing a proceeding to amend any relevant code to clarify the Board’s
intention.

CON — An enforcement proceeding may take an extended time period to fully
complete. Such a schedule may not provide timely assistance for licensed
smart sub-meter providers who claim to be suffering economic hardship due to
the actions of distributors.

An enforcement proceeding may need to be focused on the alleged breach (ie:
refusal to connect) and may not provide the opportunity for the Board to directly
express its intentions in regard to the ability for new condominium customers to
choose to be sub-metered.

Toronto Hydro has expressed its desire to have a broad policy proceeding on
this matter rather than enforcement proceeding.

B. Amend the DSC, or other relevant codes to make it clear that distributors must
provide customers with the right to have a bulk meter installed by the distributor
and individual unit meters installed by a smart sub-meter provider.

PRO - A Code amendment proceeding will allow the Board the opportunity to fully
consider the arguments of Toronto Hydro, staff and other interveners. A
decision will also provide the opportunity for the Board to formally state its
position on the matter.
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A Code amendment will send a clear message to all parties involved and will
eliminate any misconceptions that may exist in all regions of the province, not
just within the Toronto Area. ;

CON - A Code amendment proceeding will take an extended period to fully complete.
This schedule may not provide timely assistance for licensed smart sub-meter
providers who are suffering economic hardship due to the actions of
distributors.

Amending a Code in response to a dispute involving the interpretation of
existing Board materials may send the message that distributors can avoid the
consequence of non-compliant behaviour by demanding an amendment to
clarify an intention that Compliance Office believes is clearly outlined in the
Board’s documents.

Opening this issue to a Notice and Comment process would provide
interveners with the opportunity to re-raise and re-argue prior disagreements
relating to smart sub-metering issues. Such commentary may move the
initiative away the scope of the issue and expend unnecessary time and effort
debating “old” issues. |

C. The Board initiates, on its own motion, a written or oral hearing to review the .
question of whether distributors should have the right to impose individual
distributor unit metering on customers and if so, under what circumstances.

PRO — Such a proceeding wilt allow the Board the opportunity to fully consider the
arguments of Toronto Hydro, staff and other interveners. A decision will also
provide the opportunity for the Board to formally state its position on the matter.

This proceeding may also allow the Board to determine the effect of the Green
Energy Act, on certain Board’s policies.

CON — i could be argued that government regulations allow for the use of smart sub-
metering systems. There will likely be guestions as to the Board's authority to
supersede legislation.

The Board is currently engaged in a hearing (EB-2009-0111) to determine
whether unlicensed distributors should be authorized to conduct discretionary
metering activities in residential tenancies and other industrial and commercial
properties. If the Board determines in EB-2009-0111 that unlicensed
distributors can engage in discretionary metering activities, that decision may
be in conflict with any consideration that distributors shouid be able to impose
individual distributor unit metering on customers. Ultimately the Board could
find itself in a position where it has ruled that unlicensed distributors have the
right to install sub-metering systems but then rule that distributors have the right
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to effectively restrict unlicensed distributors from installing sub-metering
systems.

The Board has recently established a licensing and code regime for smart sub-
meter providers. Issuing a decision to aliow distributors to impose a
requirement for customers to have distributor smart meters would effectively
eliminate the business opportunities of smart sub-meter providers.
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RELEVANT REGULATORY & LEGAL REFERENCES

Distribution System Code

5.1.5 A distributor shall provide an interval meter within a
reasonable period of time to any customer who submits to it a
written request for such meter installation, either directly, or
through an authorized party, in accordance with the Retail
Setttement Code ...

5.1.9 When requested by either:

(a) the board of directors of a condominium corporation; or

(b) the developer of a building, in any stage of construction,
on land for which a declaration and description is
proposed or infended to be registered pursuant to
section 2 of the Condominium Act, 1998, .

a distributor shall install smart metering that meets the functional
specification of Ontario Regulation 425/06 — Criteria and
Requirements for Meters and Metering Equipment, Systems and
Technology (made under the Electricity Act).

Electricity Act, 1998
28. A distributor shall connect a building to its distribution system ff,

(a) the building lies along any of the lines of the distributor’'s

distribution system; and ‘

(b) the owner, occupant or other person in charge of the building requests the
connection in writing.

- 53.17 (1) Despite the Condominium Act, 1998 and any other Act,
a distributor and any other person licensed by the Board to do so
shall, in the circumstances prescribed by regulation, install a smart
meter, metering equipment, systems and technology and
associated equipment, systems and technologies or smart sub-
metering systems, equipment and technology and any associated
equipment, systems and technologies of a type prescribed by
regulation, in a property or class of properiies prescribed by
regulation at a location prescribed by regulation and for consumers
or classes of consumers prescribed by regulation at or within the
time prescribed by regulation.
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Ontario Regulation 442/07

2. For the purposes of subsection 53.17 (1) of the Act, the
following are prescribed classes of property:

7.

A building on land for which a declaration and
description have been registered pursuant fo section 2
of the Condominium Act, 1998.

A building on land for which a declaration and
description have been registered creating a
condominium corporation that was continued pursuant
to section 178 of the Condominium Act, 1998.

A building, in any stage of construction, on land for
which a declaration and description is proposed or
intended to be registered pursuant to section 2 of the
Condominium Act, 1998,

3. For the purposes of subsection 53.17 (1) of the Act, the
following are prescribed circumstances:

1.

4 (1)

(a)
(b)

The approval by the board of directors to install smart
meters or smait sub-metering systems, in the case of a
building that falls into a prescribed class of property
described in paragraph 1 or 2 of section 2.

The installation of smart meters or smart sub-metering
systems, in the case of a building that falls into a
prescribed class of property described in paragraph 3 of
section 2.

For a class of property prescribed under section 2 and
in the circumstances prescribed under section 3, a
licensed distributor, or any other person licensed by the
Board to do so, shall install smart meters or smart sub-
metering systems of a type, class or kind,

that are authorized by an order of the Board or by a
code issued by the Board; or

that meet any criteria or requirements that may be set
by arn order of the Board or by a code issued by the

Smart Sub-Metering Code

2.2.1 A smart sub-metering provider shall ensure that either:

(c)

the board of directors of a condominium corporation; or
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(d) the developer of a building, in any stage of construction,
on land for which a declaration and description is
proposed or intended to be registered pursuant fo
section 2 of the Condominium Act, 1998,

has requested, and a distributor has installed, a master meter that
is an interval meter before beginning to provide smart sub-metering
services.

Notice of Proposal to Amend a Code and Notice of Proposal to issue a New Code,
dated January 8, 2008, page #2.

The Board uses the term "smart metering” to describe the situation
in which a licensed distributor individually meters every
condominium unit (and the condominium's common areas) with a
smart meter. In this scenario, each unit will become a residential
customer of the licensed distributor and each unit and the common
areas must have a separate account with the licensed distributor.

The Board uses the ferm “smart sub-metering” to describe the
situation in which a licensed distributor provides service fo the
condominium’s bulk (masfer) meter and then a separate person
(the smart sub-meter provider on behalf of the condominium
corporation) allocates that bill to the individual units and the
common areas through the smart sub-metering system. In this
scenario, the condominium continues to be the customer of the
licensed distributor and will receive a single bill based on the
measurement of the bulk (master) meter.

Section 112.3(1) of the_C")E:B Act, 1998 states:
If the Board is satisﬁed that a person has contravened or is likely to
contravene an enforceable provision, the Board may make an order

requiring the person to comply with the enforceable provision and to
take such action as the Board may specify to,

(a) remedy a contravention that has occurred; or

(b) prevent a contravention or further contravention of the
enforceable provision.

Section 112.4 of the OEB Act, 1998 states:
(1) If the Board is satisfied that a person who holds a licence under

Part IV or V has contravened an enforceable provision, the Board
may make an order suspending or revoking the licence.
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(2) This section applies to contraventions that occur before or after
this section comes into force.

Section 112.5 of the OEB Act, 1998 states:

(1) If the Board is satisfied that a person has contravened an
enforceable provision, the Board may, subject fo the regulations
under subsection (5), make an order requiring a person to pay an
administrative penalty in the amount set out in the order for each
day or part of a day on which the contravention occurred or

continues.
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DETAILED BACKGROUND

CUSTOMER CONTACT

In July 2008, Carma Industries and intellimeter have complained fo the Compliance
Office regarding what they see as unfair business practices by Toronto Hydro.

In December 2008, a group of private sub-meter providers known as the Smart Sub-
Metering Work Group also submitted a compliant that electricity distributors are abusing
their market power and as a resulf hindering the growth of the smart sub-metering
industry in the province. The complaint specifically identifies the following utilities:

¢ Toronto Hydro, Enersource, Oakville Hydro, PowerStream
The alleged activity includes the following:

« Building owners/developers are told that only the LDC may install meters and
provide individual suite metering.

« . Where a building owner/developer has expressed an interest in smart sub-
metering, the LDC refuses to provide an Offer to Connect, refuses to install a
bulk meter or advises that such a choice would result in other causes of delay.
The LDC’s inform the developers that none of these events would occur if the
LDC is permitted to do the metering. - .

s Certain Offers to Connect are béing provided without the LDC undertaking an

economic evaluation and as a result either inadequate or no financial
contributions are being requested.

REVIEW OF COMPLIANCE OFFICE ACTIVITY

On July 16, 2008 and July 25, 2008, the Compliance Office received complainis from
Carma Industries and Inteilimeter.

On July 24, 2008, Compliance staff requested Toronto Hydro provide a response fo
questions relating to the distributor’s policies regarding metering of multi-unit properties.

On July 29, 2008, Toronto Hydro responded to staff questions and provided the
following positions.

For Compliance Office Use only 13



THESL requires distributor smart meters be installed in new facilities. However, it
does allow customers io install these meters through alternative bid and then be
transferred to the distributor.

THESL's position is that unit holders and common areas (either residential or
commercial) in new condominiums are individual residential or general service
customers of THESL, the same as new customers in single detached homes.

THESL believes that the Board supports this view since it has stated in its June
10" Notice for the Sub-Metering initiative that Smart Metering is a distribution
activity and that only licensed distributors are allowed to undertake smart
metering in condominiums.

On October 22, 2008, the Chief Compliance Officer issued a determination to Toronto
Hydro stating that its policy is inconsistent with its regulatory obligations. The CCO
stated the following views:

THESL's policies are inappropriate in light of the legal and regulatory framework
applicable to the metering of new condominiums as set out in section 53.17 (1) of
the Electricity Act, 1998 which states

“a distributor and any other person licensed by the Board to do so
shall, ..., install a smart meter, metering equipment, systems and
technology and associated equipment, systems and technologies
or smart sub-metering systems, equipment and technology and
any associated equipment, systems and technologies of a type
prescribed by regulation.” (emphasis added)

The availability of the smart sub-metering option is clear from the materials
issued by the Board when it amended the Distribution System Code (the “DSC”)
and created the Smart Sub-Metering Code. Section 5.1.9 of the DSC itself also
clarifies that a distributor must install smart metering only when requested to do
so by the condominium corporation or the developer.

Under section 28 of the Electricity Act, 1998, a distributor must connect a building
on request. The DSC sets out a list of the reasons that may justify a refusal to
connect. However, the desire of a customer 1o install smart sub-metering is not
one of those reasons.

On November 12, 2008, Toronto Hydro responded to the CCO’s letter. THESL stated
that it does not accept the opinions that were set out in the letier and would not change
its metering policies. THESL presented the views that:

It is incorrect to conclude that their policies preclude the installation of a sub-
metering system; should a customer wish to install an additional sub-metering
system, they are at liberty to do so provided there is no interference with
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THESL’s smart metering system. In any case, each distinct residential or
commercial unit (including common areas) would remain as a direct customer of
THESL.

¢ Section 53.17 of the Electricity Act is irrelevant to this issue, since it does not
require a non-distributor to provide sub-metering, nor prohibit a distributor from
installing smart metering, but goes to the requirement that equipment be of a
type required by regulation. Furthermore, it clearly does not establish a right on
the part of any person to install sub-metering equipment.

+ The thrust of Section 5.1.9 is clearly to require that the metering instailed meet
the functional specification of Ontario Regulation 425/06.

On January 28, 2009, the CCO sent a follow up letter to Toronto Hydro stating that after
considering THESL's arguments, he remains of the view that their policies are
inappropriate. The CCO stated the following views:

e Cannot agree with THESL'’s characterization of section 53.17 of the Electricity
Act, 1998 as being either irrelevant to this issue, or as speaking only to the
nature of the equipment to be installed.

+« Cannot agree with THESL’s characterization of section 5.1.9 of the Distribution
System Code as having, as its thrust, fo require that the metering installed meet
the specifications in regulation. Section 5.1.9 also makes it clear that the person
responsible for a new condominium has the ability to choose between having a
licensed distributor install smart meters or having a licensed smart sub-metering
provider install smart sub-meters. ‘

e THESL's position that each individual unit must be become a direct customer of
THESL is incompatible with the Board’s approach to smart sub-metering. As
described by the Board, smart sub-metering clearly involves (a) a licensed
distributor that bills its customer — the condominium corporation — based on the
measurement of a bulk meter; and (b) a separate person — the licensed smart
sub-metering provider — that bills the individual units and common areas based
on the measurement of a smart sub-metering system.

¢ The provisions of the Board's Smart Sub-Metering Code make it clear that smart
sub-metering as a competitive licensed activity goes beyond merely the
installation of the meters.

¢ There are no regulatory provisions that provide licensed distributors with the
authority to implement a requirement that each unit and common area in a new
condominium must become a direct customer of the distributor.

On February 9, 2009, Toronto Hydro responded to the CCO's letter and restated its
view that the CCO's interpretations are incorrect. THESL presented the views that:
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» Section 5.1.9 of the DSC does not mention smart sub-metering, nor contain any
statement that expressly ‘makes it clear’ that a distributor may only install smart
metering upon the request of a person in charge of a condominium. The unstated
premise of your argument appears to be that the Section begins with the word
‘Only’, which it does not.

¢ In THESL's view that there are no regulatory provisions which prohibit its smart
metering policy.

e Furthermore, the DSC states at Section 5.1.6:

“A distributor shall identify in its Conditions of Service the type
of meters that are available to a customer, the process by
which a customer may obtain such meters and the types of
charges that would be levied on a customer for each meter

type- 2

This statement is not conditioned by any further obligation on the part of
distributors concerning smart sub-metering in new condominiums.

On February 27, 2009, Compliance staff sent information request letters to Enersource,
Powerstream and Qakville Hydro enquiring about their policies in regards to metering
individual units in condominiums. Response to these enquiries has indicated that in the
case of Enersource and Powersteam, they do not implement policies that require all
customers in new condominiums be directly metered by the distributor. Oakville Hydro
has stated that it will no longer communicate with staff on this issue until the Board
settles the dispute with Toronto Hydro.

On April 17, 2009 OEB staff and THESL staff meet to discuss the dispute. THESL
reaffirmed its previous position that individual customers in new condominiums shouid
be customers of the distributor. They also acknowledged their policy is to not install a
bulk meter even when requested by the customer and submitted that they have no
regulatory obligation to do so. THESL expressed its willingness to participate in an
enforcement proceeding in order for this matter to have a hearing before the Board.
OEB staff informed THESL that they would request guidance from the Board regarding
interpretation of the legal requirements. Among the results of this guidance could be a
Board statement on the interpretation, an enforcement proceeding and/or a code
amendment.

On April 24, 2009, the Sub-metering Working Group provided copies of letters from
THESL to two property managers in which THESL states that they do not offer a
connection configuration based on a buik meter/sub-metering configuration.”As a result
THESL would not prepare an Offer to Connect on that basis.
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A meeting was held on April 17th between Board and THESL staff. In this meeting
THESL reaffirmed its commitment to its policy and requested a Board hearing on the
matter. OEB staff stated that we would request guidance from the Board as to its
intention in regards to sub-metering activities and then determine next steps.

On May 1%, Compliance staff meet with the members of the Electricity Distribution
Committee. Staff sought guidance on whether a new condominium owner has the right
to install a smart sub-metering system rather than be required to have distributor smart
metering be installed? The Committee members were all in agreement that a distributor
may not require a developer to have distributor meters installed for each unit. The
Members also felt that the existing legislation was sufficiently clear on this matter.

On May 20", THESL sent a letter to Mr. Wetston requesting that the Board initiate a
policy consuitation on this matter rather the an enforcement hearing. THESL submits

that the ability of a distributor to install smart meters in individual condominium units is
essential to meet their obligations under the Green Energy Act.

Prepared by: Paul Gasparatto
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From: Maureen Helt

Sent:  August 21, 2009 11:08 AM
To: ‘cmeclorg@torontohydro.com’
Subject: THESL hearing

Colin

As per my voicemail, it is my understanding the hearing will be scheduled for September 24 and 25 (if
necessary) and a Notice of Hearing will be issued today indicating those dates. If you have any questions please

feel free to call or email.

Maureen A. Helt

Legal Counsel

Ontario Energy Board

P.O. Box 2319

2300 Yonge St., 27th Floor

Toronto, Ont

M4P 1E4

Tel: 416 440 7672

Email: maureen.helt@oeb.gov.on.ca

02/10/2009
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Barristers & Solicitors ‘ McCarthy Témrault LLP
Patent & Trade-mark Agents Box 48, Suite 5300
Toronto Dominion Bank Tower
Toronto, ON M5K 1E6

Pl Canada
MCCEII'thV Tetrault Telephone: 416 362-1812
. Facsimile: 416 868-0673
mecarthy.ca

George Vegh

Direct Line: 416 -601-7709
Direct Fax: 416-868-0673
E-Mail: gvegh@mccarthy.ca

August 28, 2009

\
Maureen Helt _ ‘
Counsel
Ontario Energy Board
2300 Yonge Street
Toronto, Ontario
MA4P 1E4

Dear Ms. Helt: |

Re:  Smart Metering and Smart Sub-Metering in New Condominiums
Board File No: EB 2009-0308

We are counsel for Toronto Hydro - Electric System Limited (“THESL”) with respect to the
above noted matter.

I am writing to express my concern with the lack of progress on obtaining production and
disclosure of documents and clarity on the process for this proceeding.

The Board’s Notice of Intention was issued on August 4, 2009 — close to four weeks ago. On
August 21, 2009, I requested your consent, as prosecuting counsel, fo disclose and produce all
relevant material within the Board’s possession or control and to consent to a process for
conducting the prosecution, on the terms requested. Another copy of that letter is enclosed for
your reference, On August 26, 2009, I spoke to your co-counsel, Ms. Rosset, and requested a

~ meeting with you to discuss how the prosecution will proceed. I still have not heard back from
you. :

Despite this lack of a disclosure or a clear process, the Board issued a-Notice of Hearing, setting
a hearing date of September 24, 2009, In order to conduct a fair prosecution within that time
frame, I am requesting that you consent to the schedule set out below. We may then jointly
propose a procedural order to the Board that incorporates this schedule.

Date Event

September 2 ' OEB Prosecuting Counsel provides disclosure
and production and consent to process on terms

Vancouver, Calgary, Toronto, Ottawe, Montréal, Québee, and London, UK
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McCarthy Tétrault
requested by THESL on August 21, 2009

September 4 OEB Prosecuting Counsel serves and files pre-
filed evidence

September 11 THESL serves Interrogatories on pre-filed
gvidence

September 15 OEB Prosecuting Counsel provides responses
to Interrogatories

September 22 THESL serves and files defence evidence (if
any)

September 24 Hearing Commences

Please provide your consent to this proposal by the end of day on August 31, 2009 so that we
may proceed with the next steps as proposed above. I am sending a copy of this letter (with
enclosure) to the Board Secretary so that it may be posted on the public record with the other
documents in this proceeding,. '

Thank you for your consideration of this matter and I look forward to hearing from you.

Sincerely,

eQ oh

ce: Colin McLorg (THESL)
OEB Board Secretary

McCarthy Tétrault LLP
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STIKEMAN ELLIOTT

Stikema{n Elliott LLP Barristers & Solicitors

5300 Commerce Court West, 199 Bay Streef, Toronto, Canada M5L 182
Tel: (416) 869-6500 Fax: (416) 947-0866 www,stikeman.com

Direct: (416) 869-5688
E-mail: gzacher@stikeman.com

BY EMAIL ‘ November 3, 2009
File No. 100519.1011

Mr. George Vegh
McCarthy Tétrault LLP
Barristers and Solicitors
Suite 5300, TD Bank Tower
Toronto Dominion Centre
Toronto ON Mb5K 1E6é6

Dear Mr. Vegh:

Re: Notice of Intention to Make an Order for Compliance under
~ Section 112.3 of the OEB Act, 1998
Board File No: EB 2009-0308

We acknowledge receipt of your letter dated October 30, 2009.

Compliance Counsel has produced all documents required by the
Board’s decision and order dated October 14, 2009 and we object to your
suggestion that we have withheld documents.

Your letter seeks to obtain documents that the Board ruled are not
required to be disclosed. The Board's decision is clear that the Notice of
Intention to Make an Order “limits the questionable conduct to actions of
Toronto with respect to Metrogate and Avonshire” and “accordingly, any
production of documents should be limited to documents in the possession of
Compliance Counsel that relate to Metrogate and Avonshire”. This point was
" reinforced by the clarification issued by the Board on October 23, 2009 in
~ which the Board stated that: “The decision makes it clear that the order was
only intended to require Compliance staff to produce information relating to
THESL that also related to Avonshire or Metrogate (in addition to any other
information related to Avonshire or Metrogate on their own)” .

As is clear from the documents produced, the Board received the
complaints of Avonshire and Metrogate on April 24, 2009 and those

TORONTO

MONTREAL

OTTAWA

CALGARY

VANCOUVER

NEWYORK

LONDON

SYDNEY



STIKEMAN ELLICTT 2

complaints relate to THESL's refusal to connect those projects as of April 22,
2009, Compliance Counsel has produced all relevant (and non-privileged)
documents that relate to these two complaints. Specifically, there are no
documents included in the earlier SSMWG complaint concerning the suite
metering or smart metering practices of THESL with respect to Metrogate or
Avonshire that relate to the allegations made in the Notice of Intention to
Make an Order.

With respect to the Briefing Note of July 15, 2009 that is referenced in
your request number 5, this document was prepared by Paul Gasparatto and
it was circulated to other Compliance staff and legal counsel. There are no
agendas, notes or minutes that relate to this document.

During our call on November 2, 2009, you asked for clarification with
regards to the reference in Tab 9 of the Produced Documents to a complaint
by the SSMWG to the Market Surveillance Panel. This complaint, as noted
above, is not relevant. That said, we can advise that upon receipt of the
complaint, it was determined that the complaint was not related to the
wholesale electricity market and it was therefore redirected to the Board's
Compliance staff.

Yours truly,

— D e
Glenn Zacher

/mas

ce: Michael Miller
Patrick Duffy
Maureen Helt

N vl
UL o
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Indexed as:

Majestic Contractors Ltd. v. N.C.L. Contracting Ltd.

IN THE MATTER OF an Application Pursuant to section 60 and
subsection 56(2) of The Builders' Lien Act, S.S, 1984-85-86,
C.B-7.1

Between
Majestic Contractors Limited, Applicant, and
N.C.L. Contracting Ltd:, Prairie Crane Ltd., LCM Sandblasting
& Painting Ltd., Insulation Applicators Ltd., Turner Transport
Ltd., AA-1 Trailer Hauling Ltd., Pinestone Contracting Ltd.,
Fuller Austin Insulation Inc., Pinetree Technical Services
Ltd. and Campbell West (1991) Ltd., Respondents

[1994] S.J. No. 278
121 Sask.R. 175
16 C.L.R. (2d) 213
48 A.C.W.S. (3d) 271
Q.B.M. No. 139 of 1993 J.C.R.
Saskatchewan Court of Queen's Bencfl
Judicial Centre of Regina
Klebuc J.
April 27, 1994.
(13 pp.)

Mechanics' liens -- Builders' or construction liens -- Trust fund -- Entitlement to payment -- Set off.

Trial of issue of whether plaintiff was entitled to payment of an amount paid into court under section
56(4) of the Builders' Lien Act. At issue were whether the contract fund paid into court was subject to a
set off claim, and whether the expenditures claimed by the plaintiff were debts, claims or damages within
the meaning of sections 13 and 28(3).

HELD: The fund was subject to a set off. The common law right to a true set off was not abrogated by
the Act. The trust provisions constituted a substantial change from the trust provisions in the Mechanics'
Lien Act. The amount was reduced to $5,000 by an education and heaith tax claim. Also to be set off
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were the claim for damages for breach of contract, consisting of legal fees, lost opportunity toearn - (3§ § ()
interest and the premium paid for a lien bond.

Cases considered:

Maijestic Contractors Ltd. v. N.C.L. Contracting Ltd. et al., [1994] 2 W.W.R. 619 (Sask. Q.B.).
Town-N-Country Plumbing and Heating (1985) Ltd. et al. v. Tokarski (1991), 86 D.L.R. (4th) 716 (Sask.
C.A).

Thunderbrick Ltd. v. Yorkton (City), [1993] 8 W.W.R. 237 (Sask. Q.B.).

Graham Construction and Engineering (1985) Ltd. v. Weyburn (City) et al. (1989), 81 Sask. R. 8 (Sask.
Q.B.).

Board of Education of the Northern Lights School Division No. 113 v. Saskatchewan Government et al.
(1981), 15 Sask. R, 195 (Sask. Q.B.).

Rules and Regulations considered:

ss. 13 and 28(3) of The Builders' Lien Act.

Statutes, Regulations and Rules Cited:

Builders' Lien Act, S.8. 1984-85-86, c. B-7.1, ss. 13, 28(3), 56(2), 56(4), 60.
Construction Lien Act, R.S.0. 1990, ¢. C.30, s. 12.

Tudicature Act, R.S.0. 1990.

Mechanics' Lien Act, R.S.S. 1978,.

Revenue and Financial Services Act, S.S. 1983, ¢. R-22.01, ss. 48(2), 48(3), 48(4).

P.A. Kelly, Q.C., for Insulation Applicators Ltd. and Pinetree Technical Services Ltd.
J.S. Ehmann, for Majestic Contractors Limited.

1 KLEBUC J.:-- Insulation Applicators Ltd. and Pinetree Technical Services Ltd. (the
"Subcontractors") seek a determination of the issue of whether Majestic Contractors Limited
("Majestic"} is entitled to the payment of $29,851.39 paid into Court by Majestic under ss. 56(4) of The
Builders' Lien Act, S.S. 1984-85-86, ¢. B-7.1 (the "Act"), which represents the outstanding balance due
to N.C.L. Contracting Ltd. by Majestic (the "Contract Fund"). The following issues arise:

(1) Whether the Contract Fund paid into Court pursuant to ss. 36(4) is subject to a
set off claim by the payer.

(2) Do the expenditures claimed by Majestic constitute "debts, claims or damages"
within the meaning of s. 13 and ss. 28(3) of the Act?

BACKGROUND FACTS

2 The history of the action before me is set forth in an earlier decision dealing with related matters
dated the 30th day of November, 1993, and reported at [1994] 2 W.W.R. 619 (Sask. Q.B.). Since
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November 30, 1993, N.C.L. Contracting Ltd. ("NCL") discontinued the within lien action against -0 i8 i
Majestic; the amount secured by way of a lien pursuant to ss. 56(4) of the Act was reduced to the sum of
$241,731.01; the statutory holdback of $211,879.62 was paid by Majestic to the respondents on a pro

~ rata basis; the surety bond of Guarantee Company of North America filed with this Court was returned

to Majestic for cancellation and Majestic paid the Contract Fund into court,

3 In the within lien action Majestic claimed a set off against NCL of $91,171.51 consisting of, inter
alia, legal costs of $29,190.00 incurred in discharging the builders' liens filed by NCL's subcontractors; a
loss of interest of $25,505.32 on funds held back by TransCanada Pipelines Limited pending discharge
of the liens registered against its properties; premiums of $8,118.00 (annual figure) paid for lien bond
issued by Guarantee Company of North America to this Court and the sum of $24,669.55 paid to the
Saskatchewan Department of Finance on account of Education and Health Tax payable to the Province
by NCL in relation to the performance of its subcontract with Majestic.

4  Mr. Justice Maurice by order dated February 24, 1994 directed the Contract Fund be paid out to
Majestic within 10 days of the date of his order unless prior to the expiry of such period one or more of
the respondents applied for a hearing. As previously noted, the Subcontractors applied for such hearing,
All parties wish to have the issues determined in chambers rather than by way of a trial.

LEGISLATIVE PROVISIONS

5 Section 13 and ss. 28(3) of the Act read as follows:
13 Subject to the requirement to maintain a holdback, a trustee may, retain
from trust funds an amount that, as between himself and the person he is liable
to pay under a contract or subcontract related to the improvement, is equal to
the balance in the trustee's favour of all outstanding debts, claims or damages,
that are related to the improvement.

28(3) Subject to Part IV, in determining the amount of a lien under subsection
(1) or (2), there may be taken into account the amount that is, as between a
payer and the person he is liable to pay, equal to the balance in the payer's
favour of all outstanding debts, claims or damages, that are related to the
improvement. '

ANALYSIS

Issue 1: Whether the Contract Fund paid into Court pursuant to ss. 56(4) is subject
to a set off claim by the payer.

6 The applicable principles are fully canvassed in Town-N-Country Plumbing and Heating (1985) Ltd.

“et al. v. Tokarski (1991), 86 D.L.R. (4th) 716 (Sask. C.A.); Majestic Contractors Ltd. v. N.C.L.

Contracting Ltd. et al., (supra)}; Thunderbrick Ltd. v. Yorkton (City), [1993] 8 W.W.R. 237 (Sask. Q.B.);
Graham Construction and Engineering (1985) Ltd. v. Weyburn (City) et al.-(1989), 81 Sask. R. 8 (Sask.
Q.B.). These decisions clearly provide that funds paid into court pursuant to ss. 56(4) in order to vacate
liens do not enhance the amount of the liens discharged nor does such payment abrogate the payer's right
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(]
of set off. Baynton J. in Thunderbrick states the principles at pp. 251 to 253 as follows: -9 1 82

The lien claimants contend that the funds paid into court to vacate their
liens under s. 56 are not subject to set off by a subcontractor higher up the
pyramid. They also claim they have priority to all the funds in court over others
who are higher up in the pyramid. For these propositions they rely primarily on
the Town-N-Country case. Unfortunately, they have misconstrued that decision
and have failed to distinguish its facts and its focus from those of this case.

Dealing first of all with the set off contention, the provisions of the Act
providing for vacation of liens on payment into court of the amount of lien
claimed plus costs, do not enhance the amount of the lien the claimant had prior
to payment of the funds into court. The effect of such payment, as clearly
indicated by s. 56(6), is simply to substitute the funds in court for the land, trust:
funds, or holdback previously attached by the lien. The amount of the lien, as
determined by s. 28, remains unaffected by payment of the funds into court.

This interpretation is inherent in the Graham Construction & Engineering
(1985) Ltd. case, supra. Although the claimants have a priority to the funds in
court for the amount of their liens, this priority does not enhance the amount of
their liens as they seem to contend. The amounts of their liens before and after
payment into court remain the same.

The distinction between the issues of the priority to funds in court and the
determination of the lien amount is clearly indicated by the comments of
Cameron I.A. in Town-N-Country, supra, at p. 297:

.. . the effect of ss. 56(8) and (9) is to give the lien claimant a first charge
on that amount to the extent he can establish the validity of his claim and
the amount secured by the discharged lien. [Emphasis added]

7 I am satisfied that s. 13 of the Act gives Majestic the right to claim a set off notwithstanding the
Contract Fund may be subject to a charge under the Act. Further, the payment into Court of the
Contract Fund does not obviate the provisions of s. 13 and ss. 28(3) of the Act.

8 The Subcontractors’ argument that the Contract Fund constitutes a trust fund for the benefit of all
lien claimants and therefore not subject to a set off, fails on other grounds. Before a trust fund in favour
of NCL could possibly arise, Majestic must first be liable to pay funds to NCL with respect to the
improvement. By reason of Majestic exercising its right of set off, funds beyond those required to
maintain the holdback fund never became payable. Hence, the alleged trust never arises: Board of
Education of the Northern Lights School Division No. 113 v. Saskatchewan Government et al. (1981),
15 Sask. R. 195 (Sask. Q.B.); S.I. Guttman Ltd. v. James D. Mokry Ltd., [1969] 1 O.R. 7 (Ont. C.A.);
Standard Indust. Ltd. v. Treasury Trails Holdings Ltd. (1976), 24 C.B.R. (N.8.) 8 (Ont. Co. Ct.}, affirmed
23 C.B.R. (N.S.) 244 (Ont. C.A.); Roberts Roofing Co. v. Tidemark Construction Ltd. (1981), 21 R.P.R.
130 (Ont. Co. Ct.). If no valid set off or counterclaim exists, then NCL's lien claim would constitute a
"charge on the construction fund” but no trust relationship would exist between Majestic and the
Subcontractors: Graham Construction and Engineering (1985) Ltd., supra.
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Issue 2: . Do the expenditures claimed by Majestic constitute "debts, claims or
damages" within the meaning of s. 13 and ss. 28(3) of the Act?

9 The Subcontractors argue the amounts claimed as a set off by Majestic are not "debts, claims or
damages, that are related to the improvement” because the work and improvement subject to its contract
with NCL had been completed and hence, any expenditure by Majestic could not fall within the
provisions of s. 13 and ss. 28(3) of the Act, regardless of whether the Contract Fund is a trust fund or
not.

10  There appear to be no reported Saskatchewan decisions dealing with the meaning of "debts, claims
or damages, that are related to the improvement" in the context of the Act. Consequently, reference
must be made to other statutes and decisions dealing with similar provisions and to the plain and ordinary
meaning of the aforementioned phrase.

11 Mr. Justice. Wimmer in Board of Education of the Northern Lights School Division No.113 v.
Saskatchewan, Government of et al., supra, held that while ss. 5(1) of The Mechanics' Lien Act, R.S.S.
1978, ¢. M-7 provides that all funds withheld by an owner or person primarily liable on the contract
constitute a trust fund against which every person for whose benefit the trust was created has a lien, the
owner or person primarily liable on the contract has the right to set off the cost of completing the
improvement and any damages suffered as a consequence of the non-completion against the moneys
payable under the contract that exceed the amount of the statutory holdback. He based his finding on the
principle that the person primarily liable on a contract "ought to be entitled, so far as possible, to get the
work at the contract price" agreed on but funds payable under one coniract cannot be set off against
claims under another contract.

12 In my view the decision in Northern Lights recognizes that the common law right to a true set off is
not abrogated by The Mechanics' Lien Act but procedural rights of set off are abrogated. A true set off
means something in the nature of a defence: where claim and cross-claim are merged and the lesser
thereby being extinguished as distinguished from a procedural set off which permits two unrelated claims
to be balanced up and a net judgment given: Stooke v. Taylor (1880), 5 Q.B.D. 569.

13 The provisions of s. 12 of The Construction Lien Act of Ontario, R.S.0. 1990, c. 30, are identical
to those contained in s. 13 with the exception that the Ontario Act does not contain the phrase "debt,
claims or damages, that are related to the improvement”. As a consequence, a payer under a construction
contract in Ontario may take advantage of the Ontario Judicature Act, which permits procedural set offs,
to set off against a debt due to the payee notwithstanding that the debt and the set off arise under
entirely different contracts: Royal Trust Co. v. Universal Sheet Metals Ltd., [1970] 1 O.R. 374 (Ont.
C.A.); Freedman v. Guaranty Trust Co. (1929), 64 O.L.R. 200 (Ont. C.A.).

14  The New Brunswick Court of Appeal in Harding Carpets Ltd. v. St. John Tile & Terrazzo Co. Ltd.
(1988), 49 D.L..R. (4th) 311, considered the right of set off in the context of the New Brunswick
Mechanics Lien Act, which provides that construction funds in the hands of a trustee constitute a fund
for the benefit of the contractor or subcontractor next in line. It concluded such funds cannot be diverted
or applied to any set off of unrelated debts nor to unliquidated claims outside the contract at issue. It
further found the common law right of set off was modified by the Mechanics' Lien Act and therefore
the decision in Royal Trust could not be applied in the Province of New Brunswick, However, the
decision in Harding Carpets is instructive for it acknowledges that the right to a true set off with respect
to debts and unliquidated claims arising out of a construction contract is not taken away by the Act.
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15 In Henry Hope & Sons of Canada Limited v. Richard Sheehy & Sons (1922), 52 O.L.R. 237, the
Ontario High Court found a counterclaim by a contractor against a lien claimant for damages for delay,
loss of use of money which it would have received from the owner had the lien not been filed and the
cost for travelling to hire replacement workers all constituted a proper set off under The Mechanics' Lien
Act. At the time the Act then did not contain a provision equivalent to s. 12 of the current Construction
Lien Act of Ontario.

16 The Queen's Bench Court of Alberta in Belanger v. Pointer Construction Group Ltd. et al. (1984),
31 Alta. L.R. (2d) 320 (Q.B.) held that in a mechanics' lien action a payer may raise as a defence all
damages suffered by the payer which flow from the payee's breach of their mutual construction contract.
It concluded such defence to be the defence of set off which is discussed in detail in Aboussafy v.
Abacus Cities Ltd., [1981] 4 W.W.R. 660, 124 D.L.R. (3d) 150, 29 A.R. 607 (Alta. C.A.). The court
then held legal fees incurred with respect to lien action constituted a proper claim for set off because
they were costs arising from the contractor's breach of contract.

17  In Baron Floors Ltd. v. Egon Enterprises Ltd. (1984), 7 C.L.R. 203 (B.C.Co.Ct.) the court denied
the owner's counterclaim for legal expenses incurred to remove the lien but allowed his counterclaim for
interest on moneys borrowed to secure a discharge of the lien claim.

18 In my judgment the trust provisions in the Act constitute a substantial change from the trust
provisions contained in The Mechanics' Lien Act of Saskatchewan, which it replaced and the trust
provisions contained in the Mechanics' Lien Act for New Brunswick and British Columbia. As a result,
decisions dealing with such Acts are of limited assistance in interpreting the provisions of ss. 13 and
28(3). However, following the reasoning in Northern Lights, Belanger, Guttman and Standard Industries,
I conclude that the right to a true set off by a payer is not obviated or modified by the Act beyond
requiring the debts or unliquidated claim to be set off relate to the improvement which is the subject of a
construction contract between the payer and payee.

19 Black's Law Dictionary, 5th ed. (St. Paul, Minn.: West Pub. Co., 1979) defines "related" as
meaning: standing in relation; connected; allied; akin.

20  The Shorter Oxford English Dictionary (Clarendon Press, Oxford) defines "relate" as meaning:

1. to refer back, to have application to an earlier date
2. to have reference to.

and "related" as meaning:

2.a. Having relation to, or relationship with, something else, b. Having mutual
relation or connection,

and "relation" as meaning, inter alia:

3. That feature or attribute of things which is involved in considering them
in comparison or contrast with each other; the particular way in which
one thing is thought of in connection with another; any connection,
correspondence, or association, which can be conceived as naturally
existing between things.

21 For the purposes of s. 13 and ss. 28(3) [ am satisfied that the phrase "related to the improvement”
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only means that the debt, claim or damage to be set off must have some material association with, 0 185
connection with, or linkage with the improvement. Therefore, the party asserting a set off need only

establish that the debt or unliquidated claim to be set off is connected or linked to the improvement or to '
a contract dealing with the construction of the improvement. Once such connection is established, the

general principles relating to set off claims are to be applied subject to the proviso that the holdback fund

cannot be encroached on. '

22 1 have considered the Subcontractors' argument that a set off can only be asserted under s. 13 with
respect to debts and unliquidated damages related to the completion of an improvement, and have
rejected it for the following reasons. First, the suggested limitation would be inconsistent with the
purpose and operational effects of the Act outlined by Cameron J.A. in Town-N-Country Plumbing, and
therefore could not have been intended, Second, the suggested limitation would diminish that right of set
off to a right lesser than existed under The Mechanics' Lien Act which the Act replaced. Any intent to
abrogate the right to a true set off recognized in Northern Lights must be expressed in clear terms. No -
such intent is set forth in the Act. Third, s. 13 is clearly patterned after s. 12 of the Ontario Construction
Lien Act with the phrase "related to the improvement” being added not for the purposes of obviating the
operational effects of s. 12, but to moderately limit them to true set offs.

23 I now turn to the question of whether. the expenditures Majestic seeks to set off against the
Contract Fund are connected or linked to the improvement, dealing first with the set off for Education
and Health Tax paid to the Saskatchewan Department of Finance.

24 It is conceded by the Subconiractors that the Education and Health Tax claim of $24,669.55 was
assessed in connection with NCL's performance of its subcontract with Majestic. Therefore, the
expenditure directly relates to the improvement. In fact the tax comprises part of the purchase price
payable by Majestic for the material and services provided by NCL in the construction of the
improvements for TransCanada Pipelines Limited. I further note the provisions of ss. 48(2) of The
Revenue and Financial Services Act, S.5. 1983, ¢. R-22.01, as amended, provide that every collector, in
this case NCL, who collects or is deemed to have collected tax is deemed to hold the amount of the tax
collected in trust for the Province. Subsection 48(3) provides that such trust has priority to all claims
except those described in ss. (4). Hence, the trust described in ss. 48(2) of The Revenue and Financial
Services Act attached to funds due to NCL from Majestic and the payment of such amount by Majestic
to the Department of Finance reduced the balance due to NCL by a like amount, thereby leaving a
balance due to NCL to a sum of less than $5,000.00.

25  With respect to the claim for damages resulting from NCL's breach of contract consisting of legal
fees, lost opportunity to earn interest and the premium paid for a lien bond, I am likewise satisfied that
they relate to the improvement. Consequently Majestic is entitled to set off such claims and unliquidated
damages against the Contract Fund pursuant to the provisions of s. 13 and ss. 28(3) of the Act.

26  Majestic shall have its taxable costs against the Subcontractors. The Contract Fund shall be paid
out to Majestic.

KLEBUC J.
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Indexed as:
Zheng v. Canada (Minister of Citizenship and Immigration)

Between
Lu Lin Zheng, applicant, and
The Minister of Citizenship and Immigration, respondent

[2000] F.C.J. No. 484

[2000] A.C.F. no 484
187 F.TR, 71

5 Imm. L.R. (3d) 151

96 A.C.W.S. (3d) 654 |

Court File No. IMM-1846-99

Federal Court of Canada - Trial Division
Vancouver, British Columbia

Lemieux J.

Heard: March 1, 2000.
Judgment; April 12, 2000,

(32 paras.)

Aliens and immigration -- Admission, immigrants -- Application for admission -- Immigrant visa, units
of assessment, language -- Immigrant visa, units of assessment, occupations -- Immigrant visa, units of
assessment, education -- Judicial review.

Application by Zheng for judicial review of a decision dismissing her application for a permanent
resident's visa in the independent category of interpreter. Zheng studied English language and literature
in the People's Republic of China and obtained an undergraduate degree in 1986. In 1992 she
successfully completed a graduate study program in the English language. In 1998 she applied for a
permanent resident's visa to Canada. In 1999 she was interviewed by a visa officer, and was told that she
was not qualified for her intended occupation of interpreter/translator. The stated reason for
disqualification was the fact that she did not have a bachelor's degree in translation, nor specialization in
translation/interpretation at the graduate level. Zheng claimed that the visa officer erred in law by not
assessing her in a related discipline, and in finding that a specialization in interpretation and translation at
the graduate level was mandatory.
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HELD: Application allowed and the matter remitted for reconstderation by a different visa officer. The
visa officer did not assess Zheng solely as an interpreter but rather as a translator/interpreter, which
tainted her view on her interpretation of the employment requirements. By applying the requirement of a
degree equivalent to or substituted for a translation degree, the visa officer confined the scope of
employment requirements too narrowly and foreclosed a proper examination on whether Zheng's degree
and graduate program were connected to her employment as an interpreter. By doing so, the visa officer
committed a reviewable error.

Statutes, Regulations and Rules Cited:
Immigration Regulations, 1978, SOR/78-172, s. 2.

Counsel:

Dennis Tanack, for the applicant.
Victor Caux, for the respondent.

LEMIEUX J. (Reasons for Order):--
BACKGROUND

1 LuLin Zheng studied English language and literature at the Foreign Language Department of
Zhengzhou University (the "University"), People's Republic of China ("PRC"), and obtained an
undergraduate degree in 1986. In 1992, she successfully completed a one and a half year graduate study
program in English Language and Western Culture at the University.

2 On March 27th, 1998, she applied for a permanent resident's visa to Canada in the independent
category of interpreter (NOC 5125.3). She was interviewed on February 23rd, 1999 by designated
immigration officer L. Chau (the "visa officer") who advised the applicant on March 9th, 1999 she did
not qualify for her intended occupation of interpreter/translator (NOC 5125.3/5125.1). The stated reason
for her lack of qualification was "...you do not have the required training to be assessed in these
occupations, namely, a bachelor's degree in translation, and specialization in translation/interpretation at
the graduate level, according to the NOC".

3 The applicant in this judicial review proceeding says the visa officer's decision contains two errors of
law arising from her misinterpretation of the requirements of the NOC which have been incorporated
into the Immigration Regulations, 1978, SOR/78-172, (the "Regulations") through definition in section 2.
First, the visa officer did not assess the applicant in a "related discipline” as she was required to do, and
second, the visa officer found that a specialization in interpretation, translation and terminology at the
graduate level was mandatory when the NOC only says such is "usually required".

The Visa Officer's Rationale
4  The visa officer's reasons are expressed in her CAIPS notes, part of the tribunal's certified record.

These notes record what happened at the interview. The visa officer did not provide an affidavit in these
judicial review proceedings. All of the underlinings cited from the CAIPS notes are mine.
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. . S~ Led {
. 5 The visa officer said the interview was exceptionally long (two hours). The applicant was given a 0 i8 8

test:

in translating a short paragraph from Chinese to English. PI was required to
demonstrate her proficiency in translation skills as translating documents was
listed as one of her duties in the reference lettér issued by her current employer,
I therefore assessed PI in the occupations of both interpreter and translator.

6 The visa officer in her CAIPS notes continued her reasoning by recording:

PI applied as interpreter/translator. According to the NOC, these two
occupations are required to have a bachelor's degree in translation, and
specialization in translation/interpretation at the graduate level.

-7 The visa officer reviewed the transcript of the university undergraduate and graduate courses the

applicant took which included intensive English reading, extensive English grammar, writing, listening
and speaking as well as British and American literature, world history and social science courses. The
visa officer noted:

Among these courses, PI took translation and linguistics. Her graduate studies
indicated courses in lexicology, American culture, international relations,
American history, Western civilization and American literature. No translation
or interpretation courses noted in this transcript. With only two courses related
to translation and interpretation, PI's education cannot be viewed as the
equivalent or substitute for the specific employment requirements for
interpreters / translators which are abundantly clear in the NOC.

8 The visa officer then assessed the applicant's language skills as required by the Regulations and gave
her a second written test. The applicant was assessed as "fluent" in reading and speaking but only "well”
in writing because the text did not "capture the meaning of the English text fully and precisely".

9  The visa officer continued her assessment by concluding:

In the absence of required training and proficiency in translating skills, I am not
satisfied that PI can undertake her intended occupation in Canada.

10  The visa officer advised the applicant of her concerns; the applicant responded by presenting to the
visa officer two books which she claimed she was one of the translators, and argued that these books
should enable her to meet the employment requirements in the NOC. The visa officer did not agree. She
said in her CAIPS notes:

I advised her that these books cannot be viewed as the equivalent or substitute
for the entry requirements.

11  The applicant, at the interview, presented the visa officer with a resumé entitled "Professional
Experiences" listing her various experiences in interpreting for visitors and trade delegations. The visa
officer recorded her reaction as follows:

I considered this information and determined that it does not overcome PI's
inability in meeting the training and entry requirements for interpreter/translator
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in the NOC. - 0183
12 The applicant apparently told the visa officer she had taken a one year interpretation course in
1993/94 but did not bring that certificate with her. The visa officer remarked:

Notwithstanding the absence of document to substantiate her claim, this
program still cannot be viewed as a substitute for the bachelor's degree in
translation and specialization in interpretation/translation at a graduate level.

The Applicant's Affidavit

13 The applicant filed an affidavit in this proceeding. She indicates she applied for permanent
residence in Canada as an interpreter and states she has worked as an interpreter and translator for
almost 15 years with experience in a commercial, governmental and academic setting.

14 The applicant says the visa officer at the end of the interview told her "she was refusing my
application on the grounds that I had to have a bachelor's degree in translation as well as graduate level
courses in translation in order to be qualified as an interpreter"”.

Other facts in the record

15 1 note from the certified record the following additional facts. First, the visa officer's listing in her
CAIPS notes of the undergraduate and graduate courses taken by the applicant are generally accurate
but the visa officer omits to record course concentration in terms of hours. In her undergraduate courses,
the applicant concentrated on language and literature as evidenced by:

Intensive English reading- 792 hours
Extensive English reading- 108 hours
English listening and speaking- 144 hours
English writing- 144 hours
American Literature- 108 hours
Translation- 72 hours

Linguistics- 72 hours

16  The applicant indicated in her application for permanent residence: (1) from 1995 to the present,
her occupation was that of an interpreter with Zhengzhou Foreign Trade Company and from March 1588
to March 1995 as a teacher in the English Department at Zhengzhou University. This experience is
confirmed in letters of recommendation. The Dean of the English Teaching Department at the University
added that the applicant was often chosen to interpret for the President of the University "whenever a
big occasion occurred”.

ANALYSIS

(1)  The intended occupation: The National Occupation Classification (NOC)
requirements

17  There is no question that by the Regulations, the National Occupational Classification ("NOC") is
incorporated by reference. Subsection 2(1) of the Regulations provides:
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"National Occupational Classification” means the National Occupational . 0 190
Classification, including the Career Handbook and all other component

publications, published by the Minister of Human Resources Development, as

amended from time to time;

# %

“classification nationale des professions" Le document intitulé Classification
nationale des professions -- le Guide sur les carriéres et autres publications
accessoires étant compris -- publié¢ par le ministre du Développement des
ressources humaines, avec ses modifications éventuelles.

18 Translators, Termmologlsts and Interpreters are described in the NOC under item 5125 which
reads:

Translators translate written material from one language

to another. Terminologists conduct research required to

translate and interpret technical, professional and

scientific vocabulary and material. Interpreters

translate oral communication, such as speeches,

proceedings and dialogue, from one language to another.

Translators, Terminologists and Interpreters are employed

by private translation and interpreting agencies,

government, large private corporations, international

organizations, the media or they may be self-employed. [emphasis mine]

¥ & ok

Les traducteurs traduisent des textes dans une ou plusieurs langues. Les
interprétes expriment oralement dans une langue ce qui a été dit dans une autre
langue lors de discours, de réunions, de débats ou de dialogues. Les
terminologues exécutent les recherches nécessaires pour traduire des termes et
des documents techniques, professionnels ou scientifiques. Les traducteurs, les
terminologues et les interprétes travaillent pour le gouvernement, dans des
services de traduction et d'interprétation privés, des grandes sociétés privées,
des organisations internationales, des médias d'information, ou peuvent
travailler a leur compte. '

19  The certified record shows the applicant submitted her application for permanent residence to the
Consulate General in Hong Kong under the Independent Skilled Worker category as an Interpreter. But,
it appears from the CAIPS notes that the visa officer interviewed the applicant as if she applied as an
Interpreter-Translator.

20 The NOC for each of these occupations prescribe both the same employment (educational/training)
requirements. However, the main duties are not the same nor are the required skills as is evident from
item 5125 of the NOC.

21 It is fundamental that an applicant has his or her application evaluated under the stated intended

occupation. Sharlow J. underlined the importance of this principle in Dauz v. Canada (M.C.L), 1999] 2
Imm.L.R. (3d) 16 as follows:
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0i9:

[6] In assessing the occupational factor, the visa officer was required to ask
herself what the employment opportunities are in Canada in the occupation:

(a)  for which the applicant meets the requirements for Canada as set
out in NOC,

(b)  in which the applicant has performed a substantial number of the
main duties as set out in NOC, including the essential ones; and

(c)  that the applicant is prepared to follow in Canada.

[..]

[10] Counsel for the Minister argued that the occupational factor is intended to
be merely a measure of occupational demand in Canada. No doubt that is so.
But it also asks whether the applicant meets the employment requirements, and
whether the applicant has performed a substantial number of the main duties for
the intended occupation. This part of the regulation on its face requires a
determination of facts relating to the applicant, as well as occupational demand
in Canada. [emphasis mine] :
{
22 On the face of the CAIPS notes, the visa officer did not assess the applicant solely as an interpreter
but rather in a combined occupation of translator/interpreter and this fact tainted her view on her
interpretation of the employment requirements for an interpreter discussed below. For this reason, I have
to conclude that the decision of the visa officer cannot stand.

(2) Interpretation of the employment requirement under the NOC

23 The applicant argued the visa officer committed a reviewable error in interpreting the phrase
"related discipline" as meaning the "equivalent or substitute" of a bachelor's degree in translation.

24  In interpreting the applicable provision, I am satisfied that it is appropriate to use the method of
interpretation set out in the Supreme Court of Canada judgment of Rizzo & Rizzo Shoes Ltd. (Re),
[1998] 1 S.C.R. 27 namely, the reading of the acts or regulations "in their entire context and in their
grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the
intention of Parlament". '

25 The employment requirements in the NOC attached to these occupations are:

Employment requirements A bachelor's degree in translation or a related
discipline is required, and specialization interpretation, translation and
terminology at the graduate level is usually required. [emphasis mine]

* ok ok

Conditions d'accés & la profession Un baccalauréat en traduction ou dans une
discipline connexe et une spécialisation en traduction, en terminologie ou en
interprétation au niveau des études supéricures sont exigés.

26  The word "related" is defined in the Shorter Oxford Dictionary as "connected" or "associated" and
the word "connexe" is defined in the Robert dictionary as "qui a des rapports étroits".
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27 "Equivalent" in the same dictionaries means "equal in value or corresponds with" and "qui peut la J i g2
remplacer et chose qui a la méme fonction que l'autre”,

28 In the Shorter Oxford Dictionary "substitute" means replace.

29 Clearly, the word "related” does not have the same meaning as "equivalent” or "substitute". These
words have different degrees of similarity or shades associated with them. "Equivalent” or "substitute"
conveys the notion sameness, of being identical. Being related is more flexible in terms of linkages --
association or connection is required.

30 These distinctions make sense if the context of the provision is taken into account. The stated
words in the NOC are "a bachelor degree in translation or a related discipline" and are found in an NOC
item which covers translators, interpreters and terminologists which have different duties attached to
them. Requiring a bachelor's degree in a related discipline was intended to provide flexibility in the
assessment of the employment requirements enabling the visa officer a degree of latitude in order to take
into account a person whose intended occupation was that of an interpreter or terminologist.

31 By applying the requirement of a degree equivalent to or substituted for a translation degree, the
visa officer confined the scope of employment requirements too narrowly and foreclosed a proper
examination on whether the applicant's degree in English language and literature and the courses she
followed at the graduate level were connected to her employment as an interpreter. By doing so, the visa
officer committed a reviewable error.

CONCLUSION

32 This application for judicial review is granted and the matter is remitted for reconsideration by a
different visa officer.

LEMIEUX J .
¥k ok k&
ORDER

For the reasons given, the application for judicial review is granted and the matter is remitted for
reconsideration by a different visa officer.

LEMIEUX J.
cp/d/qlndn
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Lougheed v. Filgate

BETWEEN: LINDA LOUGHEED PLAINTIFF AND: STEPHEN FILGATE AND JOHN
ADOLPHUS HOLMAN DEFENDANTS - AND - BETWEEN: LINDA LOUGHEED
PLAINTIEF AND: INSURANCE CORPORATION OF BRITISH COLUMBIA
DEFENDANTS

53 A.CW.S. (3d) 39
1995 CLB 7574, 5 B.C.L.R. (3d) 101, 32 C.P.C. (3d) 296
British Columbia Supreme Court
Hutchinson J. in Chambers
Jomuary 26, 1995
File No. 02001, 02473 Nanaimoe

CIVIL PROCEDURE -- Discovery - Privilege -- Passenger claimed against own driver and
other driver for personal injuries in motor vehicle accident -- Insurance adjuster's file for
both defendants was prepared for purposes of litigation and privilege attached to file --
Plaintiff failed to show necessity of setting aside privilege in order to achieve justice -- Order
for production was refused.

CIVIL PROCEDURE -- Discovery -- Oral examination -- Plaintiff claiming for personal
injuries in motor vehicle accident claimed against own driver who was her common law
spouse and other driver -- Plaintiff disputed validity of settlement of her injury claim and
spouse's property claim based on her mental incapacity from injuries -- Other driver was
entitled to question spouse as to mental state of plaintiff at time of settlement -- It was not
necessary to show that drivers were adverse in interest but merely that questions were on
issues raised by pleadings (18 pp.).

Counsel for the Plaintiff: K.W. Thompson
"Counsel for the Defendant Filgate: R.B. McDaniel
Counsel for the Defendant Holman: K.A. McCullagh

REASONS FOR JUDGMENT .
MR. JUSTICE R.M.J. HUTCHINSON

I The plaintiff was involved in a motor vehicle accident an January 31, 1988, She was a passenger
in a vehicle owned and driven by the defendant Filgate, which was in collision with a vehicle
driven by the defendant Holman. She has commenced two actions, In the first, which was
commenced on December 10, 1992, she claims damages for personal injuries against Filgate and
Holman. In the second which was commenced on February 12, 1993, she claims no fault benefits
from the defendant insurance Corporation of British Columbia.

2 The plaintiff's injuries resulted in her being hospitalized for 18 days, and at first she was in a
deep coma. It is alleged she had haemorrhaging to the left side of the brain and still has residual
deficits.

3 On April 7, 1988, she and her common-law spouse, the defendant Filgate, accepted an offer that

‘was made by Holman and Filgate's insurer to settle her personal injury claims and Filgate's
property damage claim for $15,000. She accepted this and she signed a release afier she consulted
a lawyer, despite written and verbal advice from the lawyer that she should reject the offer.

4 In the action started by her against Holman and Filgate, each defendant has denied negligence
and has alleged negligence on the part of the other driver. The defendants both plead the release
and that the settlement agreement amount to accord and full satisfaction of her claims against
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them and they both plead the plaintiff's claim is statute barred. The Insurance Corporation of
British Columbia raises the two latter defences. In her reply the plaintiff says she was under a
mental disability when she settled the claim and further that the agreement was unconscionable.
She also pleads that the running of time against her should be postponed due to her mental
incapacity.

5 There were two applications before the master. The first was by the plaintiff against both
defendants in the first action and against the Insurance Corporation of British Columbia in the
second action for the production of certain documents under Rule 26(10). The defendants have
claimed solicitor/client privilege regarding those documents.

6 The second application is by the defendant Holman for an order that the defendant Filgate
answer cettain questions on examination for discovery under Rule 27(24).

The Production Documents

7 The documents sought to be produced are described by the master as being a "typical adjuster's
file" containing invoices and working papers; correspondence to and from physicians, hospitals,
engineer; and witness statements. The privilege claimed is that they were prepared for the sole or
dominant purpose of contemplated or actual litigation or were correspondence between solicitor
and client.

8 The master did not deal with the claim of privilege in relation to specific documents. He agreed
to permit the defendants to amend their list of documents, if necessary, at a later time and said he
would then deal with each document on the basis of the privilege claimed with respect to each
document. For the purposes of the application before him, and this applies to the appeal, he
treated all the documents for which privilege was claimed as if they were indeed so protected.

9 The master found there was no waiver of the privilege and that finding has not been challenged.
He found, however, that on the basis of policy the privilege should be denied. He said on pages 7
-9

There are a number of recent cases in which it has been held that a claimed privilege way be
denied, not an the basis of any waiver, express or implied, but on the basis of policy.

In Pax Management Ltd. v. C.1.B.C. (1987) 14 B.C.L.R. (2d) 237 (B.C.C.A)) the plaintiff alleged
fraud against the defendant saying that the defendant had misrepresented to the plaintiff the legal
effect of certain agreements that the plaintiff and the defendant were about to enter into. The
defendant denied making any such misrepresentation. Though the defendant had not put the state
of its corporate mind in issue, the court ordered that documents, otherwise privileged, relating to
advice the defendant had received as to the legal effect of those agreements, should be disclosed.
The court held that this was not a case of waiver, but that its order was made "simply on the policy
basis that the benefits of maintaining the privilege are outweighed by the benefits to be derived
from disclosure.”

In Knights Mineral Exploration Company v. Corcoran and Company (unreported) April 14, 1993,
Vancouver Registry C704452 (B.C.S.C.), relying upon Pax Management , it was held that the
policy grounds for setting aside the privilege were not confined to claims of fraud or unlawful acts,
but "encompass any claim in which full disclosure of privileged documents is necessary to resolve
the issues."

In Citizen's Trust Company v. Guarantee Company of North America (unreported) October 28,
1988, Vancouver Registry C88094 (B.C.5.C.}, a similar conclusion was reached where the plaintiff
sued on a bond and the defendant pleaded a limitations bar. The defendant was given discovery of
otherwise privileged communications between the plaintiff and its legal advisors in order to explore
what the state of the plaintiff's knowledge was so as to determine when the running of time had
been triggered.

| propose, therefore, to weigh the benefits of disclosure against the benefits of maintaining
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privilege in this case.

It is clear that any advice received by the plaintiff at the time of setflement is relevant and that
privilege has been waived by her pleadings. No obstruction has been put in the way of the
defendants’ ascertaining all the facts relating to the plaintiff's state of mind, her state of knowledge
and what advice she received from her own solicitor.

Her state of mind at that time will be an important issue, but so will be the state of mind of the
defendants' insurer, represented by the adjuster. It is obvious that the adjuster will be a necessary
witness at the trial and it is real possibility that, in giving evidence, he will support the faimess of
the settlement upen the basis of the information he then had and the legal advice, if any, that he
then received. What he knew will be a crucial question at the trial and the answer to question no
doubt resides in his file. If, as seems likely, he will rely upon his file to refresh his memory about
what he knew in 1988, then his file will be producible at the trial. if, as seems likely, the contents of
his file are going to be produced at the trial, then as a matter of policy the contents of his file
should be disclosed now.

There can be little harm done by opening up his files now and avgreat deal of benefit in doing so.

10 In this appeal the defendants argue that the master erred in applying policy principles of
disclosure that emanate from Pax Management Ltd. v. C.LB.C. ( supra ). In the master's reasons
cited above he said the Pax Management order was "made simply on the policy basis that the
benefits of maintaining the privilege are to be outweighed by the benefits to be derived from ...
disclosure." That is a direct quotation from the reasons for the court of Wallace, J.A, but it omits
the key words in the passage which are "...in cases where fraud is a genuine issue." (see page
265). 1t is clear from reading the reasons for judgment of Wallace, J.A. that where there is some
evidence to give colour to the charge -of underhanded dealings or fraud, there must be full
disclosure of all the circumstances relating to that issue which will override the protection
accorded by privilege.

11 In Middelkamp v. Fraser Valley Real Estate Board (1992) 70 B.C.L.R. (2d) 157 the plaintiff
alleged an illegal conspiracy to restrain competition and the chambers judge ruled a letter written
by a solicitor to one of the defendants should be produced despite the claim of privilege. That
decision was overruled by the Court of Appeal {(1992) 71 B.C.L.R. 273) for other reasons. The
court did not disagree with the trial judge's proposition that on policy: grounds the privilege
claimed would not prevent disclosure if the claim was based on the unlawful acts alleged. The
trial judge had extended the policy reasons expressed in Pax Management ( supra ) beyond fraud
to other unlawful acts.

12 The master also relied on Knight mineral Exploration Company v. Corcoran and Company
( supra ). In that case the plaintiff alleged fraud and misrepresentation of material facts on the part
of the Marathon Minerals Inc., which caused the plaintiff to make an investiment it would not have
otherwise made had it known the true facts. Solicitor/client privilege was claimed by Marathon.
Marathon withdrew its defence and abandoned the action. In holding that the privilege claimed
should be set aside Sinclair-Prowse, J. said:

Further, it is not disputed that protection of solicitor-client privilege will only be set aside in
limited circumstances, namely, when it Is expressly of impliedly waived by the party holding the
privilege or when the benefits of maintaining the privilege are outweighed by the benefits to be
derived from full disclosure of all of the circumstances relevant to resolving the issues raised in the
case { Pax Management Lid. v. A.R. Ristau Trucking Lfd. (1987), 14 B.C.L.R. (2d) 257 [[1987] 5
W.W.R. 252] (C.A)) ...

13 The important qualifier "...in cases where fraud is a genuine issue" was not included in the
legal principle she derived from Pax Management Ltd. . This may be because in the case before
her fraud had been alleged. Privilege was claimed by the party who was alleged to have been
fraudulent who, by withdrawing from the lawsuit, was deemed to have admitted the fraud.
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Sinclair-Prowse, J. later said at page 9%:

In my view, the cases of Pax Management Lid. V. A.R. Ristau Trucking Lid. ( supra ) and
MiddelKamp v. Fraser Valley Real Estate Board (1992), 70 B.C.L.R. (2d) 157 [[1982] 6 WW.R.
4511 (S.C.), do not restrict the setting aside of solicitor-client privilege on public policy grounds to
claims of fraud or unlawfui act but rather encompass any claim in which full disclosure of privileged
documents is necessaty o resolve the issues.

14 I conclude that analysis of policy reasons for setting aside privilege is obiter dicta and I am not
constrained to follow it on the basis of judicial comity.

15 There is support for this view in the reasons of McDonald, J. in Merritt v. Imasco Enterprises
Inc. (1992) 73 B.C.L.R. (2d) 330 at page 333.

Considering those statements in the light of the recent decision of the Court of Appeal in
Middelkamp v. Fraser Valley Real Estate Board (September 17, 1992), Doc. Vanceouver CA012990
fnow reported (1992), 71 B.C.L.R. (2d) 2786 (C.A.)], it is my conclusion that where:

(a) the issue is the very existence of a fiduciary duty; and

{b) the defendants claim entitiement to a "separate interest" in the fund (i.e.: that
they themselves are beneficiaries of the trust); and

(c) there is no allegation of fraud against the party alleged to owe the fiduciary
duty;

16 The third case referred to by the master was Citizens Trust Co. et al. v. the Guarantee
Company of America (unreported) October 7, 1988, Vancouver Registry #C880934, a decision of
Legg, J. The issue before the court was whether privilege claimed by the plaintiff had been
waived by documents already disclosed, and whether having disclosed part of a privileged
document the balance of the document must be disclosed on the basis of fairness. Both issues
were decided on the ground of waiver and there is no discussion in that decision of the policy
grounds canvassed in Pax Management ( supra ) or any of the authorities on which Pax
Management was based.

17 The underlying principle running through the cases is that there should be full disclosure of all
relevant documents. This is limited by the competing policy that upholds the protection from
disclosure of privileged documents. The Supreme Court of Canada in Descoteaux v. Mierzwinski
(1982) 1 S.C.R. 80, 141 D.L.R. (3d) 590 held that solicitor/client privilege should be interfered
with only to the extent absolutely necessary to achieve a just result. The Court of Appeal in this
province has limited the removal of privilege to cases where fraud or unlawful acts on the part of
the party claiming the privilege are in issue and there is prima facie evidence to give sufficient
credence to the allegations, sufficient to override the claim of privilege. In this case I do not find it
is absolutely necessary to set aside the privilege in order to achieve a just result. As no policy
grounds recognized by the courts have been established to justify setting aside the privilege, I
allow the appeal.

18 The defendants still have the right to apply to amend their list of documents and have the claim
of privilege regarding specific documents decided upon by the master.

19 The defendants will recover their costs of this part of the application from the plaintiff on Scale
3 in any event of the cause.

The Examination for Discovery

20 Filgate was the owner and driver of the vehicle in which the plaintiff was riding as a passenger
when the accident occurred. He was, and is now, the common-law spouse of the plaintiff. His
property damage claim arising from the accident was settled at the same time as the plaintiff's
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claims, 'and he was represented then by the plaintiff's solicitor. Counsel for Holman examined
Filgate for discovery. in action No. 02001 and asked Filgate questions regarding the
circumstances under which the defendant settled. Filgate's counsel objected to these questions -
saying there was no issue between those defendants relating to the settlement. Because of the
relationship between Filgate and the plaintiff, the fact that they retained the same. lawyer and
entered into a settlement at the same time, it is likely that Filgate has some knowledge of the
plaintiff's mental capacity at the time of the settlement, the state of her knowledge and her mental
state. He would also be able to shed some light on the negotiations that took place with the
adjuster before he and the plaintiff consulted a lawyer.

21 The relevant rules of court are as follows:
Rule 27
(3) A party to an action may examine for discovery any party adverse in interest.
Rule 27

(22)  Unless the court otherwise orders, a person being examined for discovery shall
answer any question within his or her knowledge or means of knowledge regarding any
matter, not privileged, relating to a matter in question in the action, and is compellable to
give the names and addresses of all persons who reasonably might be expected to have
knowledge relating to any matter in question in the action.

22 The master reviewed the old rule, Marginal Rule 370(c) which reads as follows:

A party to an action or issue, whether plaintiff or defendant, may, without order, be orally
examined before the frial touching the matters in question by any party adverse in interest, and
may be compelled to attend and testify in the same manner, upon the same terms, and subject to
the same rules of examination of a witness except as hereinafter provided.

23 In Whieldon v. Morrison (1934) 3 W.W.R. 126 the Court of Appeal of this province concluded
that under the old rule parties may only give discovery on the issues on which the parties are
adverse in interest as disclosed by the pleadings.

24 The master said that the principles that applied to the old rule apply to Rule 27 and he
concluded by saying:

The rules do not contemplate, and there is no reason why they should contemplate, a case
where parties who have an idenfity of interest, whether as plaintiffs or defendants, might decline to
disclose to one another facts helpful or harmful to their common cause and might have to be
forced to do so.

in this untque case any lack of cooperatlon between defendants can, | am sure, be dealt with by
their common insurer.

25 The master applied the dicta of Seaton, J.A, the Court of Appeal Cominco v. Westinghouse
Canada Ltd. (1979) 11 B.C.L.R. 142 who, in discussing the scope of discovery, said at page 148:

... That is a new rule and it is somewhat different from the old. Why "touching the matters
in question" was discarded in favour of "regarding any matter ... relating to a matter in
guestion in the action” is not apparent to me, If there is a difference, nothing in this appeal
turns upon the difference.

The observations of Hunter C.J. in Hopper v. Dunsmuir (1903), 10 B.C.R. 23 (C.A. ) at pp. 28-
29, retain their validity and are worth repeating:

"No doubt some of the questions propounded and refused to be answered seem at first sight fo
be somewhat remote from the matter in hand, but | think it is impossible to say that the answers
may not be relevant to the issues, and such heing the case they are within the right given the
cross- examining party by the rule. Even under the decisions on the English practice the Court
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could hot disallow an interrogatory unless it was plain that the answer couid not be ralevant to the
issue: Sheward v. Earl of Lonsdale (1880), 42 L T.N.S. 172; In re Thowas Holloway (1887), 12
P.D. 167."

26 This passage shows that Seaton J.A. was directing his remarks to the issue of relevance. Later
at pages 148-149 he said:

The matter in question in an action is defined by the pleadings. It does not follow that there
ought to be a fine scrutiny of the pleadings. We have heard an interesting argument of that
nature but it is an inappropriate exercise. Pleadings are amended; particulars are
amended. The nature of the negligence or breach alleged is important, but not the precise
nature, We are not interpreting a contract or a statute; we are looking at pleadings to
determine the scope of a trial that is going to take place at some time in the future.

27 The dicta of Seaton, J.A. was considered by Hinkson, J.A. in Jackson v. Belzberg (1981) 6
W.W.R. 273 who said at page 277-276.

The scope of examination for discovery is governed by the issues raised by the pleadings. |
cannot see that the answer to the question is relevant to the pleadings in the form they were at the
time the application was made.

We are informed by counsel for the respondent that subsequently the statement of ¢laim was
amended. On the basis of the decision of this court in Cudahy v. Can. Forest Products Ltd. {1851),
4 WW.R. (N.S)) 79, he contends that the present appeal should be governed by the amended
statement of claim.

In my view, that decision does not stand for that proposition. Rather, in my view, the outcome of
this appeal must be governed by the pleadings as they stood at the time of the examination for
discovery and of the application to the learned judge in chambers.

28 This in turn was considered by McEachern, C.J.S8.C. in Allarco Broadcasting Ltd. v. Duke
(1982) 26 C.P.C. 13 at page 26.

The difference between the two judgments of the Court of Appeal, if there is a difference, relates
mainly to the effect of amendments, or possible amendments. Both judgments make it clear that
the scope of discovery is limited by the pleadings.

29 These two cases throw in some doubt the extent to which Cominco v. Westinghouse should be
followed.

30 In this case the issue canvassed is not whether the questions are relevant, but rather whether
the parties are adverse in interest respecting the issues canvassed in the questions. Under the old
rule, as interpreted by Whieldon v. Morrison (1934) 3 W.W.R. 126, discovery was limited to the
issues joined between the parties examining for discovery and the party examined. The question is
whether the new rule has broadened the scope of discovery so as to justify the questions posed, on
isses that have been raised in the pleadings, but on which these parties are not adverse. [ accept
the submission of counsel for Holman that the remarks of Seaton J.A. were limited to the issue of
relevance and his remarks were not directed to the issue of adversity, so the question of whether
the change in the rule requires answers to the questions asked is still to be decided.

31 I am of the view that the new rule has broadened the scope of an examination for discovery.
The new rule changed the wording from "touching the matters in question" to "regarding any
matter... relating to a matter in question in the action." The use of the adjective "any" in place of
the definite article "the" broadens the scope of the rule. In Clarke-Jervoise v. Scott (1920) 1 ch
382, Eve, J. considered the construction of an agreement that contained the words "any grass
land." After considering earlier authority ( Rus/ v. Lucas (1910) 1 ch 437) he said:

.."Any is a word of very wide meaning and prima facie the use of it excludes limitation."

http://69.17.141.160/NX T/gateway.dl1?f=templates&fn=docnav.htm 10/30/2009
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32 Furthermore, the words "relating to a matter in question” bear a close resemblance to the words
in Rule 26(1) which permits a party to demand discovery of the documents "...relating to any
matter in question in the action, " and which requires compliance ". . relating to every matter in
question in the action.” These phrases find their genesis in Order XXXI of the English Rules of
Supreme Court 1875. In Compagnie Financiere du Pacifique v, Peruvian Guano Co. (1882) 11 ch
55, Brett, J. interpreted the words in that rule at page 62:

The nature of the documents, which ought to be set out in the affidavit, may be gathered
from the rules and orders of the Judicature Acts. The party swearing the affidavit is bound
to set out all documents in his possession or under his control relating to any matters in
question in the action. Then comes this difficulty: What is the meaning of that definition?
What are the documents which are documents relating to any mater in question in the
action? In Jones v. Monte Video Gas Co. (1) the Court stated its desire to make the rule
as to the affidavit of documents as elastic as was possible. And [ think that that is the view
of the Court both as to the sources from which the information can be derived, and as to
the nature of the documents. We desire to make the rule as large as we can with due
regard to propriety; and therefore | desire to give as large an inferpretation as [ can to the
words of the rufe, "a document relating to any matter in question in the action.” | think it -
obvious from the use of these terms that the documenis to be produced are not confined
to those, which would be evidence either to prove or to disprove any matter in question in
the action ; and the practice with regard fo insurance cases shows that the Court never
thought that the person making the affidavit would satisfy the duty imposed upon him by
merely setting out such documents, as would be evidence to support or defeat any issue
in the cause.

The doctrine seems to me fo go farther than that and to go as far as the principle which { am
about to lay down. It seems fo me that every document relates fo the matters in question in the
action, which not only would be evidence upon any issue, but also which, it is reasonabie to
suppose, contains information which way -- not which must -- either directly or indirectly enable the
party requiring the affidavit either fo advance his own case or fo damage the case of his
adversary . (Emphasis added)

33 Those principles have been followed in this province. See Sv. Regis- Timber Co. v. Lake
Logging Co. (1947) 1 W.W.R. 810 (B.C.C.A.) and Brodie v. Campbell (1964) 47 W.W.R. 577. It’
seems clear that the intention behind the change of rule relating to examinations for discovery was
to harmonize the scope of those rules to the rules relating to discovery of documents, thereby
burying Whieldon v. Morrison . |

34 on the basis of the cases set out above, and the tendency of the courts to widen the scope of
examinations for discovery, I allow the appeal and direct the defendant Filgate to answer the
questions put to him. The defendant Holman will recover his costs of this branch of the appeal
from Filgate on Scale 3.

© The Cartwright Group Ltd., 2009. | Terms and Conditions of Use

http://69.17.141.160/NXT/gateway.dl 7f=templates&fn=docnav htm 10/30/2009



0200

ONTAR0_LABOUR RELATIONS BOARD REPORTS

. A MONTHLY SERIES OF DECISIONS FROM “THE

ONTARIO LABOUR RELATIONS BOARD

*c|rsn {19747 OLRB REP.




202

I

CASES REPORTED

Beaver Electronics Ltd. Re UE. . veervrnreorencnnnen M reveseseacas ‘

Becker Milk Co. Ltd., The, Re Nikos Kotinopoulos and Becker
Milk Co. Ltd., The, Re-Abe Hajjar........ . esisesa

Bourgeois, John, And L 721, BSOIW
Burford Sheet Metal Pro. Ltd. And SMW, L 540

Cem-Al Spray Ltd. Re BPAT, LU 1891 And. OPCM & LU 48 And Sprayed.
' Fireproofing ASSOC....ccuivevevsnrennoanans .

Erie Technological Pro. of Canada, Ltd. Re UE And Group of
Employees....ceceiniianans i eissesesmsasssaacane Nemaesaaanen

Farmosa Spring-Brewery Re BFCSD - C.L.C. And IUOE L 796 And
Group of EmployeeS......... Cesreseansseassscrtsnescannannne

General Crane Industries Ltd. Re UAW And Group of Employees....

Imperial Tobacco Pro. {Ont.)} Ltd., TWIU, L 323, Charles Hill,
Alexander Jackson, Sydney Harker, John Wynd, Albert Battell,
Anstruther Williamson, George Jones, Harvey Stewart, Leslie
Cook and Bruce Starkey Re Ward Shellington & Those Persons
Named In Schedule “A" Attached Hereto...... Cesnerranan savea.

Kirkland & District Hospital Re Bldg. Service Employees,
L 478..iiiieeiencnrnnncns ebensecanannsns hrseserrviemtennian

McDonald's Restaurants of Canada Ltd. Re HREU, L 743, Windsor,
Ont., aff'l with HREU; AFL-CIO And Group of Employees......

Maple Leaf Mills Ltd.; Master Feeds Branch, London, Ont. Re -
TCWH, L 141, aff'l with TCWH............. ceseanaananses eeen

Mobil Paint €o. And Those persons named in Schedule "A" of this
application. ... iveiiiiimnirrincaciat e sieraa e it

Mo-Mek Systems Ltd. Re SMW LU 285....,...... U s
National-Standard Co. of Canada, Ltd. Re UAW.......... s

Niagara Regional Health Unit Re Health Sciknces Assoc. of the-
Regional Municipality of Njagara Falls And CUPE............

Northern.Elec. Co. Ltd. Re Northern Elec. London Professional
Assoc. And UAW L 1525......... creasaae Cemnees Cerrraeenranes

657

732
745
644

' 688

686

696
662

667

654

755

640

650

642
704

694

693

o iR DA

. FS Y
e R S SERER I L

A W RN



|- 0202

732

find that none of them are employed in a confidential capacity in matters 3
relating to labour relations. ;
17. We further find that all professional librarians employed by the S
respondent ‘in the City of Thunder Bay, save and except chief librarian,
secretary to the chief iibrarian, district librarians, stock editor, E
children's coordipator, and persons regularly employed for not more ;i3
than twenty-four hours per week, constitute a unit of employees of the
respondent appropriate for collective bargaining. - . 3

18, We note the agreement of the parties that persons engaged prin- :
cipally in clerical duties or as pages are excluded from the bargaining -
unit either on the basis that they do not have a community of interest & .
with 1ibrarians or that they are covered by the subsisting collective -
agreement between the respondent and the Canadian Union of Public -

Employees, Local 87. '

20, A certificate will issue to the applicant. jl ﬁ;
DECISION OF BOARD MEMBER D. B. ARCHER: October 25, 1974;_ ] %5@.

I dissent. I do not believe that any of the persons in dispuie ! ;
are employed in a confidential capacity in matters relating to labour L
relations or exercise such managerial authority that would make them . 2
ineligible for union membership. I feel this is particuarly true.of - (i) and
Miss English and to a Tesser extent of Mrs. ITlingsworth. Therefore, - expedi ti
I would have jncluded these two persons in the bargaining unit. - greater |
6105-74-U: Nikos«Kotindpoulos (Cbmp1ainant) v. THE BECKER MILK COMPANY fﬁ iéqueste
LIMITED (Respondent). ] ' oo

~and- . S 13

6106-74-U: Abe Hajjar (Complainant) v. THE BECKER MILK cowpAny LimiTep MM SStablls
(Respondent). | 4 ? complain
BEFORE: G.W. Adams, Vice-Chairman, and Board Members J.D. Bell and 0. .} f? ?Z}mggﬁr
Hodges. . i .
DECISION OF THE BOARD: October 25, 1974, | »
1. On behalf of the complainants, this Board issued the following ; ?f
summnonses and the breadth of both these summonses is now challenged by

the respondent., The summonses read:

"You are hereby summoned and required o : 3
to-attend before the Ontario Labour Relations - . .
Board at a hearing to be held at the Board E
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Room, #400 University Avenue, in the City of -
Toronto, on Tuesday, the 27th day of August
1974, at the hour of 9:30 o’clock in the
forenoon, {local time) and so from day to
day until the hearing is concluded or the -
tribunal otherwise orders, to give evidence
on oath touching the matters in question in
the proceedings and to bring with you and
produce at such time and place (1) employee
records from January 1, 1971 to the present
including the records of all employees
dismissed during that period; (2) records
of bank deposits made by all Becker Stores
in Metropolitan Toronto, between March 30,
1972 and January 3, 1974; (3) copies of
standard form Becker Store Manager Contracts
used between January 1, 1970 and the present;
(4} all correspondence sent or received by

- Becker Milk Company to or from its employees
concerning the formation of an employees'
association and alil internal memoranda, notes,
documents and minutes of meetings related to
the. formation or existence of an employees'
association."

2. The respondent asserts the volume of documents involved in items

(1) and (2) is oppressive and appears to be more in the form of a fishing

3 expedition, and while the respondent is a?reeable to item (3) it requests

greater particulariy in regard to item (4

3. Counsel for the complainants argues that all of the documents

; requested are essential to his theory of the case. More specifically,
¥ the documents in items (1) and (2) of the subpoena will, it is hoped,

establish that other employees have not been dealt with in a similar

}f fashion in similar circumstances - a fact which, if estab11shed the

complainants will argue goes to the issue of the employer's anti-union

-% animus. Ttem (3) was uncontested and the complainants arqued that item

(4) could be particularized in no greater detail.

'; 4, Section 92{(2)(a) of The Labour Relations Act reads:

92.-(2) Without 1imiting the generality
of subsect1on 1, the Board has power,

() to. summon and enforce the
attendance of_w1tnesses and
compel them to give oral or
written evidence on cath, and
to produce such documents and
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things as the Board considers
requisite to the full inves-
tigation and consideration of
matters within its jurisdiction
in the same manner as a court

of record in civil cases; .

Thus, the Board derives its powers. to summon witnesses and documents

from this section, but the wording, gives 1ittle hint to the parameters
of these most important powers. However, it is necessary to note that
while the section refers to what "the Board considers requisite to the

full investigation and consideration of the matters within its jurisdictioi

- a standard that Tooks very discretionary - it also stipulates that such.

discretion should be exercised in accord with the prdctice of "a court of .

record in civil cases”. Thus we should examine what these courts do in
similar circumstances.. ' :

5. However it is equally as important to note the big differences
between the Ontario Labour Relations Board's procedures and a civil
court's in order to assess just how closely the "c¢ivil approach” should
be followed. In this regard, no -discovery accompanies the Board's

procedures hence hearings before the Board cannot be completely analogized

to hearings in civil matters, and a fortiori, the subpoena duces tecum

{used by both the Board_ and the courts) may not have an identical nature
in both proceedings. In other words, not only should this Board examine
the judicial pronouncements depicting the nature of the subpoena duces
tecum but it should go on to consider some of the principles that cir-
cumscribe the discovery procedures of a civil court.. After having done
this, it may become apparent that the Board's process should fall some-
where in between these two procedures.

6. The Board's "Summons. to Witness® form is in the nature of a
subpoena duces tecum which was defined in The Commissioner for Rajlways
v. Small T1938), 38 N. So. Wales 564 at p. 573, in the following way:

"A subpoena duces tecum is a writ which
is issued by the Court as of course. upon
application by praecipe by or on behalf
of a party to a cause or matter command-
ing some person or persons to attend
before the Court to give evidence, and
also to search for, bring and produce to
the Court some document or documents
relating to the cause or matter. In
form, it is a writ of subpoena ad test.,
with an addendum directing the production
of documents. The Court has undoubted
jurisdiction to issue such a writ: Amey
v. Long (1); and disobedience to the writ
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is punishable by fine or attachment or
both; R. v. Daye (2)"

7. Obviously this power is.a substantial one and must be exercised
in a very circumspect manner, A subpoena duces tecum cannot be used as

an instrument to harass or to annoy unreasonably an oeponent; (see René
v. Carling Export Brewing Co. {1927), 61 0.L.R. 495; Clemens v. Crown

Trust Co. [1853] O.R. 87 at p. 94, [1952] 0.W.N. 4343 and Brittain

8 Steel Fabricators Ltd. v. Amiable {1967), 64 D.L.R. (2d) 663 {B.C.)).
- find a subpoena duces tecum should state with reasonable particularly

the documents which are to be produced; (see A.G. v, Wilson, 9 Sim.

. 526 at 529; Earl of Powis v. Negus [1923] 1 Ch. 186 at 190; The Commis-
F sioner for Railways v. Small, supra, and Lee v. Angas (1866), L.R. 2

. Eq. 59). Furthermore, although the 1imits of this principle are vague,
$ a subpoena duces tecum should not be used "for the purpese of fishing,
3 i.e., endeavouring, not to obtain evidence to support [a] cdse, but to

discover whether [one] has a case at all"; (see The Commissioner for
Railways v. Small, supra, at p. 575; Hennessy v. Wright 24 0.B.D. 445

at 448; Griebart v. Morris [192011 K.B. 659 at 666). And finally,

a subpoena to a party will be set aside as abusive if great numbers

of documents are called for and it appears that they are not sufficiently

1 i relevant; (see Steele v. Savory [1891] W.N.. 195).

8. Applying these principles to the present request we would rule,

- that at least at this point in the proceedings, item (1) (save for the

records of those employees dismissed from January 1, 1971 until January

| 3, 1974) and item (2) are more in the nature of a fishing expedition,
I or at the very least, involve great numbers of documents that are not,

at this time, sufficiently relevant. In regard to item (4), while the
request is somewhat vague, the lack of particularity is understandable.
Moreover, the request, with some effort on the part of the respondent,
‘is not so general to be incapable of being fulfilled. Thus the Board
expects the "best efforts" of the respondent in this regard.

g, Having made these rulings, the Board wishes both to emphasize
that it is not precluding the complainants' requests for all time, and
to justify the part of the subpoena that continues to apply to the
recards of those employees who have been dismissed within the period
January 1, 1971 to January 3, 1974. A balance of convenience must be
struck in these matters. We recognize that some "discovering" must

go on by way of the subpoena duces tecum and that the courts can afford
to take a narrower view because of the availability of a discovery process
to civil litigants. A party to a civil proceeding has a right to obtain
from his opponent discovery of anything which can fairly be said to be
material to enable him to ascertain his own case or to destroy the case
set up against him; (see Plymouth Mutual Co-operation and Industry
Society Limited v. Traders’ Publishing Association, Limited [1906] 1
K.B. 403; Sitver Hill Realty Holdings Ltd. v. Minister of Highways for




736

Ontario [1968] 1 0.R. 357 at p.-360. ' Although it is of note that not

even discovery can be used for the purposes of fishing, see Playfair

v. Cormack and Steel (1913), 4 0.W.N. 817, 9 D.L.R. 455 (S.C.Y Sy“. " The
following quotation from Williston -and Rolls,-The Law of Civil Procedure
vol. 3, pp. 874-897, reflects the breadth of this. right. of discovery in -
the context of the production of decuments:- : ' L C

The classic definition of documents
"relating to any matters in question in
the action" was given by Brett L.J. in
Compagnie Financidre du Pacifique v.
Peruvian Guano Co..

"The party swearing the affidavit is
bound to set out all documents in his
possession or under -his control re-
fating to any matters in question in
the action. Then comes this difficulty:
What is the meaning of that definition?
What are the documents which are
documents relating to ‘any matter in
question in the action? In Jones v,
Monte Video Gas Co., 5 Q.B.D. 556, the _ 4
Court stated its desire to make the - o F 4
rule as to-the affidavit of documents ' B
as elastic as was possible. And I - — k'
think that that is the view of the : 3
Court both as to the sources from which
the information can be derived, and as-
to the nmature of the documents. We
desire to make the rule as large as we
can with due regard to propriety; and . ) 4
therefore 1 desire to give as large an ' : : 4
interpretation as I can to the words of - 3
the rule, 'a document relating to any
matter in question in the action.' I 3
think-it obvidus from -the use 6f these 5
terms that the documents to be produced o : :
are not confined to those, which would
be evidence either to prove or to dis-
prove any matter in guestion in the
action; and the practice with regard to
insurance cases sheéws, that the Court
never thought that the person making
the affidayit would satisfy the duty
imposed upon him by merély setting out
such documents, as would be evidence

. to support or defeat any issue in the
cause,
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The doctrine seems.to me to go farther
than that and to go as far as the
principle which [ am about to lay down.
It seems to-me that every document
relates to the matters in gquestion in
the action, which not only would be
evidence upon any issue, but also
which, it is reasonable to suppose,
contains information which may - not
which must - either directly or in-
directly enable the party requiring
the affidavit either to advance his
own case or to damage the case of -

his adversary. I have put in the
words 'either directly or indirectly,’
because, as it seems to me, a document
can properly be said to contain infor-
mation which may enable the party
requiring the affidavit either to
advance his own case or to damage the
case of his adversary, if it is a
document which may fairly lead him to
a train of inquiry, which may have -
gither of these two consequences: the
question upon a summons for a further
affidavit is whether the party issuing
it can shew, from one of the sources
mentioned in Jones v. Monte Video Gas
Co., 5 Q.B.D. 556, that the party
swearing the first affidavit has not
set out all the documents falling within
the definition which 1 have mentioned
and being .in his possession or control."

Biackburn J. in Hutchinson V.G]over,said:

"Everything which will throw 1ight on
the case is prima facie subject to
inspection.”

In Board v. Thomas Hedley & Co., the plaintiff
claimed damages for negligence alleging that

the defendants had manufactured and sold a
dangerous cleaning product which she had used

and as a result thereof had contracted dermatitis
on both hands. The plaintiff applied for a
further and better affidavit disclosing 'all

- complaints and other documents relating thereto'

received by the defendants after the date she
had purchased the product. Denning L.J. said:
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"Once it is held that evidence of dermatitis
suffered by subsequent users would be
. admissible because it is relevant to the

issue whether the product was dangerous, . And acce

it follows that the documents relating to ®  subpoens
complaints of subsequent users ought to ¥ employee
be disclosed, because they may fairly lead ®  all such
to a train of inquiry enabling the plaintiff 3
to advance her case." - - S : ® .. 8.
¥ interest
Documents which may throw 1ight on the case must k4 revelati
be produced even if the documents would be inad- ¥ as indic
missible in evidence. In Canada Central Ry. such rec
V. Mclaren, Spragge C.J.0. stated: : but conf
: ' . : and it i
"...as was said by Blackburn, J., in B  primary
Fenner v. The London and South-Eastern - §  official
R. W. Co., L.R. 7 U.B. at 769: 'It is 4  responde
not necessary that the documents should - & and the
be in themselves evidence' to entitle B
the opposite party to their production.: - 3
And the converse of this is probably true, ' | 6589-74-
that it does not follow, from a party &  the Diog
being entitled to the production of ¥  EMPLOYER
documents in her adversary's possession, -
that the contends of these documents are BEFORE:
in themselves evidence." : ' £  E- Boyer
Documents taken individually may not be relevant | B APPEARA?
but when taken together may be material. In ] employer
Delap v. C.P.R., the plaintiff claimed under 5
an alleged oral agreement, the existence of ¢  DECISIOM
which was denied by the defendant, -Most of the | ) :
negotiations took place between the plaintiff's : 1.
solicitor and the defendant's solicitor. It : & Act wher
was contended that several hundreds of letters 4 to whett
between the plaintiff and his solicitor were '  § a conci]
irrelevant, Middleton J. said: : 1 2
"Taken individually, it is quite possible % | authorid
that each letter may be said to be ' f appears
irrelevant. Taken collectively, the 4 entered .
negative evidence which would bé afforded. g  expired
by the complete absence of all reference . - £ concurre
to the alleged agreement may be of the ) of a rer
greatest possible moment, particularly if . x since c¢
a situation is developed in which such an : g  discuss:

agreement, if it existed, would naturally ' .ff employet




.~ be mentioned. - 1t .seems to me clear that
all these letters are subject to production.”

And accordingiy, in.lightfdf'this perspective we are prepared to et the
subpoena stand in relation to the documents relating to dismissed

employees, although we are in no way prejudging the admissibility of
all such material at this time.

8. However, against this need to discover is the respondent's
interest in not being put to an onerous and potentialiy embarrassing
revelation of all of its employee records and bank deposits, and so,

as indicated above, we have cut back the subpoena as it relates to

such records of all employees. A substantial number of [irrevelant

but confidential matters are 1ikely to be revealed in this material

and it is not clear that the complainants cannot advance their

primary objective through a careful cross-examination of the respondent's
officials. Thus, for the moment, the balance of convenience tips in the
respondent's favour on items (1) (in part) and (2) as described aboye,
and the subpoena is hereby so amended.

6589-74-M: The Religious Hospitallers of Hotel Dieu of St. Joseph of
the Diocese of London in Ontario at Windsor (Employer) v. SERVICE
EMPLOYEES®' UNION, LOCAL 210 (Trade Union).

BEFORE: D. H. Kates, Vice-Chairman, and Board Members M.J.F. Ade and
E. Boyer.

APPEARANCES AT THE HEARING: L. P. Xavanaugh and D. G. Baker for the
employer; T. Wohl and B. Janisse for the trade union.

DECISION OF THE BOARD: October 28, 1974,

1. This is a“reference.pursﬁant to section 96 of The Labour Relations
Act where the Minister of Labour has referred to the Board the question as

to whether he has the authority under the Labour Relations Act to appoint
a conciliation officer.:

2. The relevant facts precipitating the question of the Minister's
authority are basically a matter of agreement between the parties. It
appears that the employer and trade union through their representatives
entered into negotiations with a view to renewing a collective agreement
expired on May 31, 1974, covering a service unit of employees. Almost
concurrently with these negotiations was the negotiation by the parties
of a renewed agreemeént covering the office and clerical employees (and
since consummated on August 23,-1974). 1t appears that there was some
discussion during the negotiation of the office agreement that a certain
employee classified as an elevator operator be transferred out of the
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on appeal from the court of appeal for ontario

Criminal law - Abuse of process -- Stay of proceedings -- Reverse sting
operation involving police “sale” of illegal drugs fo drug organization execufives --
Whether reverse sting operation abuse of process -- Narcotic Conirol Act,R.S.C., 1985,
c. N-1, ss. 2 “traffic”, 4 -- Narcotic Control Regulations, CR.C.,c. 1041, s. 3(1) -- Royal
Canadian Mounted Police Act, R.8.C., 1985, ¢. R-10, s. 37.
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Evidence -- Privilege -- Solicitor-client privilege -- Reverse sting operation
involving police "sale” of illegal drugs to drug organization executives -- RCMP officer
consulting Department of Justice lawyer as to legality of planned reverse sting operation
-- Claim made that reverse sting operation predicated on its being considered legal --
Defence wanting to test disclosure of legal advice received by RCMP - Whether

communications between RCMP and Department of Justice lawyer should be disclosed,

The RCMP were alleged to have violated the Narcotic Control Act by selling
a large quantity of hashish to senior “executives” in a drug trafficking organization as
part of a reverse sting operation. The appellants, as purchasers, were charged with
conspiracy to frafﬁc in cannabis resin and conspiracy to possess cannabis resin for that
purpose. The trial judge found the appellants guilty as charged but, before sentencing,
heard their motion for a stay of any further steps in the proceeding. The appellants
argued that the reverse sting constituted illegal police conduct which “shocks the
conscience of the community and is so detrimental to the proper administration of justice

that it warrants judicial intervention”. The stay was refused by the courts below.

As part of their case for a stay the appellants sought, but were denied, access
to the legal advice provided to the police by the Department of Justice on which the
police claimed to have placed good faith reliance. The Crown’s position implied that the

RCMP acted in accordance with legal advice.

At 1ssue here 1s the effect, in the context of the “war on drugs”, of alleged

police illegality on the grant of a judicial stay of proceedings, and related issues regarding

oo
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the solicitor-client privilege invoked by the RCMP and pre-trial disclosure of solicitor-

client communications to which privilege has been waived.
Held: The appeal shouid be allowed in part.

At this stage of the proceedings, the door is finally and firmly closed against
both appellanté on the question of guilt or innocence notwithstanding the contention of
one appellant that the conspiracy alleged by the Crown, and encompassed in the
indictment, was a lafger agreement than his demonstrated involvement. The appellant
was clearly able to ascertain the conspiracy alleged against him from a plain reading of

the indictment as was required by the jurisprudence.

The effect of police illegality on an application for a stay of proceedings
depends very much on the facts of a particular case, Tﬁis case-by-case approach is
dictated by the requirement to balance factors which are specific to-each fact situation.
Here, the RCMP acted in a manner facially prohibited by the Narcotic Control Act.
Their motive in doing so does not matter because, while motive may be relevant for some

purposes, it is intent, not motive, that is an element of a full mens rea offence.

A police officer investigating a crime occupies a public office initially
defined by the common law and subsequently set out in various statutes and is not acting
as a government functionary or as an agent. Here, the only issue was the status of an
RCMP officer in the course of a criminal investigation and in that regard the police are

independent of the control of the executive government.
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Even if the police could be considered agents of the Crown for some
purposes, and even if the Crown itself were not bound by the Narcotic Control Act, in
this case the police stepped outside the lawful ambit of their agency, and whatever
immunity was associated with that agency was lost. Parliament made it clear that the
RCMP must act “in accordance with the law” and that illegality by the RCMP is neither
part of any valid public purpose nor necessarily “incidental” to its achievement. If some
form of public interest immunity is to be extended to the police to assist in the “war on
drugs”, it should be left to Parliament to delineate the nature and scope of the immunity

and the circumstances in which it is available.

Even if it should turn out here that the police acted contrary to the legal
advice provided by the Department of Justice, there would still be no right to an
automatic stay. The trial judge would still have to consider any other information or
explanatory circumstances that emerge during the inquiry into whether the police or
prosecutorial conduct “shocks the conscience of the community”. A police force that
chooses to operate outside the law is not the same thing as a police force that made an
honest mistake on the basis of erroneous advice. There was no reason to think the
RCMP ignored the advice it was given, but as the RCMP did make an issue of the legal
advice it received in response to the stay applications, the appellants were entitled to have

the bottom line of that advice corroborated.

The RCMP must be able to obtain professional legal advice in connection
with criminal investigations without the chilling effect of potential disclosure of their
confidences in subsequent proceedings. Here, the officer’s consultation with the

Department of Justice lawyer fell squarely within this functional definition, and the fact

(‘.
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that the lawyer worked for an “in-house” government legal service did not affect the
creation or character of the privilege. Whether or not solicitor-client privilege attaches in
any of these situations depends on the nature of the relationship, the subject matter of the

advice and the circumstances in which it is sought and rendered.

An exception to the principle of confidentiality of solicitor-client
communications exists where those communications are criminal or else made with a

view to obtaining legal advice to facilitate the commission of a crime. Here, the officer

sought advice as to whether or not the operation he had in mind was lawful. The -

privilege is not automatically destroyed if the transaction turns out to be illegal.

Destruction of the solicitor-client privilege takes more than evidence of the
existence of a crime and proof of an anterior consultation with a lawyer. Therg must be
something to suggest that the advice facilitated the crime or that the lawyer otherwise
became a “dupe or conspirator”’. The RCMP, by adopting the position that the decision
to proceed with the reverse sting had been taken with the participation and agreement of
the Department of Justice, belatedly brought itself within the “future crimes” exception

and put in question the continued existenice of its privilege.

Another exception to the rule of confidentiality of solicitor-client privilege
may arise where adherence to that rule would have the effect of preventing the accused
from making full answer and defence. Although the entire jeopardy of the appellants
remained an open issue until disposition of the stay application, the appellants were not
providing “full answer and defence” to the/’;stay application. They were the moving

parties of an application being defended by the Crown, The appellants’ initiative in
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launching a stay application does not, of itself, authorize a fishing expedition into
solicitor-client communications to which the Crown is a party.

The RCMP put the officer’s good faith belief in the legality of the reverse
stiﬁg in issue, and asserted its reliance upon his consultations with the Department of
Justice to buttress that position. The RCMP thus waived the right to shelter the contents
of that advice behind solicitor-client privilege. It is not always necessary for the client
actually to disclose part of the contents of the advice in order to waive privilege to the
relevant communications of which it forms a part. It was sufficient in this case for the
RCMP to support its good faith argument by undisclosed advice from legal counsel in
circumstances where, as here, the existence or non-existence of the asserted good faith
depended on the content of that legal advice. Non-disclosure of information clearly
relevant to the good faith reliance issue here cannot properly be disposed of by adverse
inferences. The appellants were entitled to disclosure of legal advice with respect to: (1)
the legality of the police posing as sellers of drugs to persons believed to be distributors
of drugs; (2) the legality of the police offering drugs for sale to persons believed to be
distributors of drugs; and (3) the possible consequences to the members of the RCMP
who engaged in one or both of the above, including the likelihood of prosecution. If
there is a dispute concerning the adequacy of disclosure, the disputed documents or
information should be provided by the Crown to the trial judge for an initial

determination whether this direction has been complied with. The trial judge should then

determine what, if any, additional disclosure should be made to the appellants.
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The judgment of the Court was delivered by

/{Binnie J.J/

1 BINNIE J.— In this appeal the Court is asked to consider some implications of
the constitutional principle that everyone from the highest officers of the state to the
constable on the beat is subject to the ordinary law of the land. Here the police were
alleged to have violated the Narcotic Control Act,R.S.C., 1985, c. N-1, by selling a large
quantity of hashish (cannabis resin) to senior “executives” in a drug trafficking
organization as part of what counsel called a “reverse sting” operation. The appellants,
as purchasers, were charged with conspiracy to traffic in cannabis resin and conspiracy to
possess cannabis resin for that purpose. The trial judge found the appellants guilty as
charged but, before sentencing, heard the appellants’ motion for a stay of any further
steps in the proceeding. The appellants argued that the reverse sting constituted illegal
police conduct which “shocks the conscience of the community and is so detrimental to
the proper administration of justice that it warrants judicial intervention™ (see R. v.

Power, [1994] 1 S.C.R. 601, at p. 615). The stay was refused by the courts below.

2 As part of their case for a stay the appellants sought, but were denied, access
to the legal advice provided to the police by the Department of Justice on which the
police claimed to have placed good faith reliance. The Crown indicated that the

undisclosed advice assured the police, rightly or wrongly, that sale of cannabis resin in

021%

i

s’



11 -

the circumstances of a reverse sting was lawful. The appellants' argue that the truth of.

this assertion can only be tested by a review of the otherwise privileged communications.

3 We are therefore required to consider in the context of the “war on drugs”,
the effect of alleged police illegality on the grant of a judicial staj/ of proceedings, and
related issues regarding the solicitor-client privilege invoked by the RCMP and pre-trial

disclosure of solicitor-client communications to which privilege has been waived.
Facts

4 In the autumn of 1991, the RCMP initiated a reverse sting operation
involving undercover officers posing as large-scale hashish vendors. This operation was
undertaken after Corporal Richard Reynolds Qf the RCMP became aware of the decision
of the Quebec Superior Courtin R. v. Lore (an umepoﬁed decision of Pinard J., March 8,
1991, No. 500-01-013926-891) which, in Cpl. Reynolds’ view, gavei implicit approval to
a reverse sting operation in which police offered to sell narcotics to suspected drug
traffickers. Cpl. Reynolds contacted Mr. James Leising, an experienced senior lawyer
employed by the Department of Justice in Toronto, to obtain professional advice as to the
legality of a reverse sting operation. Seven or eight meetings were held between Cpl.
Reynolds and the Department of Justice lawyer in relation to the proposed operation. In
September of 1991, approval by senior RCMP officers was given to initiate the reverse
sting. Using the help éf a police informant, the police contacted two groups of potential
purchasers through the appellant Shirose. Negotiations with these groups included
showing the hashish to prospective purchasers. However, the RCMP was careful not to

provide any samples, despite requests to do so. The hashish remained under the control
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of the RCMP at all times. The appellant Campbell eventually participated in the
negotiations as a financier for one of the two groups and in January 1992, the appellant
Campbell, with the help of the appellant Shirose, agreed to pay $270,000 for 50
kilograms of cannabis resin. The retail value of these drugs at street level, as found by
the trial judge, was close to $1 million. Instead ofreceiving the expected 50 kilograms of
cannabis resin in exchange for payment, however, the appellants were arrested and
charged with conspiracy to traffic in cannabis resin and conspiracy to possess cannabis

resin for the purpose of trafficking.

5 _In advance of the trial, to support their submission that if convicted, the
proceedings should be stayed, the appellants sought to subpoena Mr. Leising from the
Department of Justice to testify about the communications that had occurred with
Cpl. Reynolds with respect to the legality of the reverse sting operation. The trial judge
quashed the subpoena on the grounds that the communications were protected by
solicitor-client privilege and did not fall within one of the recognized éxceptions.
Subsequently, during the application to stay the proceedings, counsel for the appellants
sought to examine Cpl. Reynolds on the content of his communications with the
Department of Justice. Again the trial judge upheld the assertion of solicitor-client
privilege and denied the appellants’ application to force disclosure of these
communications. Based on the admissible evidence, the trial judge then dismissed the
stay of proceedings application. The appellant Shirose was sentenced to six years in
penitentiary. The appellant Campbell was sentenced to nine years in penitentiary, plus
forfeiture of the purchase price paid to the police. The Court of Appeal dismissed the

appellants’ appeal except to remit the issue of forfeiture to the trial judge to await an
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application by the Attorney General, if he sees fit to make it, for forfeiture of the
purchase price uﬁder s. 462.37 of the Criminal Code, R.S.C., 1985, ¢. C-46.

Evidence of Police “Good Faith”

6 On the return of the stdy motion, the Crown set out to establish that the

police had at all stages acted in good faith and in the belief that the reverse sting was

legal. At the application for a stay of proceedings hearing, counsel for the Crown

questioned Cpl. Reynolds as follows:

Q. Was your project [the reverse sting operation] tailored on the outlines

of the project or [sic] the Lore case?

A, Yes, sir.

Q. And it was your understanding as a result of the Lore case that that
was lawful behaviour?

A. Yes, sir.

It emerged that Cpl. Reynolds had consulted the Department of Justice about the legality

of the reverse sting. Appellants’ counsel pursued this issue with Cpl. Reynolds as

follows:

Q. So to return then, based upon this {Lore] decision coming to your
attention, did you also obtain any other advice regarding any concerns you
might have had about this type of an operation?

A. Sought legal advice.

Q. And from whom did you seek legal advice?

A. The Department of Justice, Toronto,

Q. And was it one individual or more than one individual?

0
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A. One individual.
Q. And who was that?

A. Mr. Leising.

The precise purpose of obtaining this legal advice came out under further questioning

from appellants’ counsel, as follows:

(). Now that you know what I am reading from sir, what I asked was,
“The issues for which advice was sought concerned the propriety of the
police posing as sellers of drugs to persons believed to be distributors of
drugs.” Is that accurate?

A. That’s correct.

Q. “The propriety of the police offering hashish for sale to persons
believed to be distributors of hashish.” Is that correct?

A.Yes, sir.

Q. “The release of a sample of hashish to certain of those persons.” Is
that correct?

A. Yes, sir.

Q. “The possible consequences to the members who engaged in such
conduct,” Is that correct?

A. Yes, sir.

Q. When you went to Mr. Leising, were you concerned about any of the
members of your force who did engage in this operation, being prosecuted?

A. That would have been one of the issues.
Q. And then to return to Officer Plomp’s certificate, the last thing he
said is, “and the issue of entrapment.” Was that one of the items on the

agenda with Mz, Leising?

A. Yes, sir.
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The Crown successfully objected to counsel for the appellants questioning Cpl. Reynolds

with respect to the actual advice given because of the claim of solicitor-client privilege.

The appellants’ counsel then attempted to use this objection to narrow the potential ambit

of the Crown’s “good faith” argument;

Judgments

So it is my respectful submission that the Crown certainly cannot argue that
the police acted in good faith because they acted on legal advice, because we
don’t know what legal advice they got. We don’t know what qualifications
or conditions were attached. We don’t know whether they were told, “This
is going to be illegal and you're on your own. You’'re at risk.” We don’t
know if they were told, ‘It’s illegal but don’t worry, we’ll never prosecute
you.’

So, with respect, I certainly don’t want to hear the argument that, ‘Ch well,
the police acted in good faith because they acted on legal advice.” because
then I would like to know what that advice was so I can see whether that’s
true or not. So in my submission, if they are going to rely on solicitor/client
privilege, then that issue has to drop completely out of the case,

THE COURT: Well I am sure the Crown will have something to say about
that.

MR. GOLD: Well my suspicion is that they probably won’t because they
might be aware that that might open the door to further proceedings to an
argument for disclosure of it, but I guess [ will have to wait and see Your
Honour. [Emphasis added.]

Ontario Court (General Division), [1995] O.J. No. 431 (QL})

7

Ruling on Application for Stay of Proceedings

Caswell J. divided her analysis of the stay application into two parts. Inthe

first part, she dealt with the issue of entrapment as a sub-issue of the abuse of process

w
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doctrine. In the second part, she dealt with prosecutorial conduct more generally as

giving rise to potential abuses of process.

8 In discussing entrapment, Caswell J. considered the judgment of this Court in
R. v. Mack, [1988] 2 S.C.R. 903, in which Lamer J. (as he then was) pointed out that a
stay of proceedings is not to be considered as a method of disciplining the police or the
prosecution, but rather, that the Court is concerned with the larger issue of maintenance
of public confidence in the judicial process. The trial judge noted that entrapment may
be established where (a) the authorities provide an opportunity to persons to commit an
offence without reasonable suspicion or acting mala fides, or {b) having a reasonable
suspicion or acting in the course of a bona fide inquiry, they go beyond providing a mere
opportunity and actually induce the commission of an offence. Caswell J. held that the
police had acted with reasonable suspicion with respect to both appellants. She noted
that the appellant Shirose had been involved in a search for a large-scale supplier of
hashish long before the RCMP began its operation. She considered that the appellant
Campbell volunteered himself “out of the woodwork” and joined the conspiracy
completely on his own initiative. As to the allegation that the RCMP had induced the
commission of the offences, Caswell J. concluded, based on the criteria set out in Mack,
that the police conduct had not induced the offence or otherwise gone beyond “the limits
that society deems proper”. Accordingly, there was no entrapment on the facts of this

case.

9 - In considering the broader aspects of the doctrine of abuse of process,
Caswell J. concluded that it was not necessary for her to decide whether or not the

reverse sting operation was illegal. Instead, she posed the question whether this is one of
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the “clearest cases” in which the proceedings are so overwhelmingly unfair that to
proceed would be contrary to the interests of justice. After reviewing various cases
involving police conduct that did not result in stays of proceedings, and meésuring the
conduct of the police and Crown counsel in this case against the criteria set out in Mack,
supra, R. v. Conway, [1989] 1 S.CR. 1659, R. v. Showman, [1988] 2 S.C.R. 893, and
Power, supra, Caswell J. concluded that it was in the intérest of justice to proceed to
enter the conviction and impose sentence. In her view, society would not be offended by

the acts of the prosecution. Society would be offended by the imposition of a stay.
Court of Appeal for Ontario (1997), 32 O.R. (3d) 181

10 Carthy J.A. disagreed with the qonclusion of the trial judge that it was not
necessary to determine the legality of the police conduct. Also basing himself on the
. judgment of Lamer J. in Mack, supra, Carthy J.A. considered that police illegality was an
important factor to be weighed in evaluating an accused’s claim of abuse of process and,

indeed, he considered that illegality may in certain instances be determinative.

11 After setting out the relevant portions of the Narcotic Control Act, Carthy
J.A. noted that the Narcotic Control Regulations, CR.C., c. 1041, s. 3(1), saves the
police harmless where possession of a narcotic results from stihg operations. Thereisno
corresponding regulation giving the police immunity when they are offering to sell a
narcotic. Carthy J.A. concluded that the RCMP’s offer to sell a narcotic to the appellants
constituted trafficking, and that it was irrelevant that the RCMP had no intention of
completing the sale. Therefore, on the face of the statute, the conduct of the RCMP in

this case was, in Carthy J.A.’s view, illegal.

#
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12 Carthy J.A. then considered the Crown’s arguments aboﬁt extending public
interest immunity to the RCMP and concluded that the Crown does not exercise
sufficient de jure control over the activities of RCMP members to justify such immunity
from prosecution for breach of the criminal law as it relates to narcotics. As to the
related concept of immunity derived from Crown agency, Carthy J.A. considered that,
while members of the RCMP are entitled to seek out criminality through a variety of
different methods, this mandate does not extend to methods that would be illegal if done
by any other person. Carthy J.A. examined R. v. Kldorado Nuclear Ltd.,[1983]12 8.C.R.
551. When Crown agents act within the scope of the public purposes they are statutorily
empowered to pursue, they may be entitled to claim Crown immunity, he held, but in this
case the RCMP officers had stepped outside the scope of any agency relationship that

may have existed.

13 Carthy J.A. agreed with the trial judge that there was no entrapment. He
went on, however, to consider whether the RCMP conduct amounted to an abuse of
process for reasons other than entrapment. He noted that the illegal conduct of the
RCMP did not involve a trifling amount of drugs. Further, he noted that the illegal
conduct was authorized at all levels of the RCMP. He was prepared to infer that the
reverse sting was considered lawful by the Department of Justice, and he treated this as
an aggravating factor because “the full might of the Crown resources were set upon the
task of illegal conduct” (p. 197). Carthy J.A. noted an alternate possibility that the police
were acting on their own as “mavericks” contrary to legal advice. While he doubted that

this was in fact the case, Carthy J.A. at p. 197 considered this would be
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... an aggravating factor against the Crown of about equal weight to the first

assumption [i.e., of equal weight to the assumption that the RCMP did
follow the legal advice].

14 A third poséibility, he considered, was that the RCMP had been advised that

the reverse sting would be legal provided no drugs were passed to the appellants as part

ofa“sale”. Ifso, the RCMP had complied with the advice rendered, even though failure

to complete the transaction did not change its illegality. Carthy J.A. recognized that all
threé scenarios were necessarily speculative on his part. He said, at p. 200, that had he
been the trial judge he “would have directed production of the documents and evidence
of the Crown law officer”. However, while “[i]t obviously would have been better if the
[Department of Justice] information had been conveyed [to the appellants] at trial” (p.
200), no miscarriage of justice occurred because even assuming “the worst” against the
Crown no stay could be justified in the circumstances of this case. It was not one of the
clearest cases, nor did it involve conduct that would cause the public conscience to be
shocked if the convictions were permitted to stand. He concluded, at pp. 198-99, that
“[h]aving condemned the actions of the R.C.M.P. and ha\lfing held up [his] hand against
repetition, it would, in [his] view, be sanctimonious to say that the rule of law ha[d] been
eroded by these convictions and sentences”. The Court of Appeal dismissed the other
grounds of appeal, save for the technical variation in the order for forfeiture previously

menticned.

Analysis

Reverse Sting Operations

0228
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15 There is a general recognition that “[i]f the struggle against crime is to be
won, the ingenuity of criminals must be matched by that of the police” (Mack, supra, per
Lamer J., at p. 916). In a “sting” operation, the police pose as willing purchasers of
narcotics to obtain evidence against traffickers. The Narcoric Control Regulations
accept the legitimacy of this technique by deeming police possession in these
circumstances to be authorized under that Act. The problem is that traffickers caught by
ordinary “sting” purchases are generally minor street level personnel whose conviction
has little deterrence effect on the day-to-day operations of the drug organization as a
whole. As pointed out by Cpl. Reynolds in this case, the “executives” up the chain of
command of large-scale drug organizations are able to insulate themselves from sting
operations. The street level pushers apprehended by the police are easily sacrificed and
casily replaced. For the purpose of more effective law enforcement, the police therefore
devised what counsel referred to as “reverse sting” operations whereby the police became
vendors rather than purchasers, i.e., the roles of vendor and purchaser were reversed
within the sting operation. Because of the amount and value of drugs involved, reverse
sting operations brought the police “vendors” into direct contact with the executive
purchasers in the large drug organizations. It has proved to be an effective technique. It
also, however, brought the police into conflict with the very law that they were
attempting to enforce. Neither the Narcotic Control Act nor its regulations authorize the
police to sell drugs. The appellants, as stated, purport to be shocked at the illegality of
police conduct, and ask the Court to hold that the conduct so violates the community’s
fundamental sense of decency and values that it should result in a stay of procéedings

against them.

Guilt or Innocence of the Appellants
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16 This appeal was directed al‘fnost entirely at the conduct of the abuse of
- process application following the finding of the trial judge that the appellants were guilty
as charged. The only surviving issue on the issue of guilt or innocence is the contention
of the appellant Campbell that the conspiracy alleged by the Crown, and encompassed in
the indictment, was a larger agreement, differeﬁt intime and place, than his demonstrated
involvement. The counts in the indictment span the period November. 1, 1990 to January

15, 1992, whereas it appears Campbell first became involved on November 21, 1991.

The counts in the indictment refer to activity in Windsor, London, Mississauga, Toronto, -

and elsewhere in Ontario, whereas Campbell’s demonstrated involvement took place
only in Mississauga. Campbell further contends that the evidence shows that he and
Shirose were not related co-conspirators, because they were members of separate and
distinct groups, acting without a common purpose or enterprise. [ think the Crown is
correct that the decision of this Court in R. v. Douglas, [1991] 1 S.C.R. 301, is fatal to
this objection. After noting at pp. 315-16 that “[w]hile the offence of conspiracy is
inherently difficult to frame, the indictment must be set forth with such reasonable
precision as to inform the accused of the fundamental nature of the conspiracy charged”.

Cory J. nevertheless concluded, at p. 322, that:

.. . it is not incumbent upon the Crown to prove the involvement of
every member alleged to be part of the conspiracy. . . . If the conspiracy
proven includes fewer members than the number of accused or extends
over only part of the period alleged, then the conspiracy proven can still
be said to be the same conspiracy as that charged in the indictment. In
order to find that a specific conspiracy lies within the scope of the
indictment, it is sufficient if the evidence adduced demonstrates that the
conspiracy proven included some of the accused, establishes that it
occurred at some time within the time frame alleged in the indictment,
and had as its object the type of crime alleged.

- 0230
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The appellant was clearly able to ascertain the conspiracy alleged against him from a
" plain reading of the indictment and, in accordance with this Court’s decision in Douglas,

this ground of appeal must be dismissed.

17 For reasons to be discussed, it is important to note that, at this stage of the
proceedings, the door is finally and firmly closed against both appellants on the question
of guilt or innocence. The remaining issue is whether, notwithstanding the guilt of the

appellants, the proceedings against them should be stayed because of abuse of process.
The Rule of Law

18 It is one of the proud accomplishments of the common law that everybody is
subject to the ordinary law of the land regardless of public prominence or governmental
status. As we explained in Reference re Secession of Quebec, [1998]2 S.C.R. 217, atp.
240, the rule of law is one of the “fundamental and organizing principles of the
Constitution”, and at p. 258, it was rfurther emphasized that a crucial element of the rule
of law is that “[t}here is ... one law for all”. Thus a provincial premier was held to have
no immunity against a claim in damages when he caused injury to a private citizen
through wrongful interference with the exercise of statutory powers by a provincial liquor
commission: Rorcarelliv. Duplessis, [1959] S.C.R. 121. Professor F. R. Scott, who was
counsel for the successful plaintiff, Roncarelli, in that case, subsequently observed in

Civil Liberties & Canadian Federalism (1959}, at p. 48:

... 1t is always a triumph for the law to show that it is applied equally to all
without fear or favour. This is what we mean when we say that all are equal
before the law.

- 023‘_1
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The principle was famously enunciated by Professor A. V. Dicey in Introduction to the .

Study of the Law of the Constitution (8th ed. 1927) as the second aspect of the “rule of

law”. This principle was noted with approval in Attorney General of Canada v. Lavell,

[1974] S.C.R. 1349, at p. 1366:

It means again equality before the law or the equal subjection of all classes
to the ordinary law of the land administered by the ordinary courts; the ‘rule
oflaw’ in this sense excludes the idea of any exemption of officials or others
from the duty of obedience to the law which governs other citizens or from
the jurisdiction of the ordinary courts.

19 The argument of the appellants is that not only are the police subject to
prosecution for their participation in the very transaction that gave rise to the charges on
which the appellants have been found guilty, but (more importantly from their
perspective) police illegality should deprive the state of the benefit of a conviction
against them, It is relevant that in s. 37 of the Roy&l Canadian Mounted Police Act,
R.S.C., 1985, c. R-10, Parliament has specifically imposed on RCMP officers the duty to
stay within the law, as follows:

37. Itis incumbent on every member

(a) to respect the rights of all persons;

(b) to maintain the integrity of the law, law enforcement and the
administration of justice;

(¢) to perform the member’s duties promptly, impartially and diligently,
in accordance with the law and without abusing the member’s authority;

(e) to ensure that any improper or unlawful conduct of any member is
not concealed or permitted to continue.... [Emphasis added.]

Ongo
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It is recognized, of course, that police officers gain nothing personally from conduct
committed in good faith efforts to suppress crime that incidentally violates the law the
police are attempting to enforce. Nevertheless, the seeming paradox of breaking a law in

order to better enforce it has important ramifications for the rule of law.
Test for Abuse of Process

20 In R. v. Jewitt, [1985] 2 S.C.R. 128, the Court set down what has since
become the standard formulation of the test for abuse of process, per Dickson C.1., at pp.

136-37:

I would adopt the conclusion of the Ontario Court of Appeal in R. v.
Young [(1984), 40 C.R. (3d) 289], and affirm that “there is a residual
discretion in a trial cousrt judge to stay proceedings where compelling an
accused to stand trial would violate those fundamental principles of justice
which underlie the community’s sense of fair play and decency and to
prevent the abuse of a court’s process through oppressive or vexatious
proceedings™. 1 would also adopt the caveat added by the Court in Young
that this is a power which can be exercised only in the “clearest of cases”.

This general test for abuse of process has been repeatedly affirmed: see R. v. Keyowski,
[1988] 1 S.C.R. 657, at pp. 658-59; Mack, supra, at p. 941, Conway, supra, atp. 1667; R.
v. Scott, {19901 3 S.C.R. 979, at pp. 992-93; Power, supra, at pp. 612-15; R.v. T. (V.),
[1992] 1 S.C.R. 749, at pp. 762-63; R. v. Potvin, [1993]2 S.C.R. 880, at p. 915; and most
recently in R. v. O’'Connor, [1995] 4 S.C.R. 411, at p. 455.

21 Entrapment is simply an application of the abuse of process doctrine.

Lamer J., in Mack, supra, set out the applicable test as follows, at pp. 964-65:

. . . there is entrapment when,

2
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(a) the authorities provide a person with an opportunity to commit an
offence without acting on a reasonable suspicion that this person is
already engaged in criminal activity or pursuant to a bona fide inquiry;
(b) although having such a reasonable suspicion or acting in the course

of a bona fide inquiry, they go beyond providing an opportunity and
induce the commission of an offence.

The trial judge concluded that she was “satisfied that the police acted on reasonable
suspicion. That being so, the police were fully entitled to provide both accused with
‘opportunities té commit the offences”. There was ample evidence to support her finding.

She also found that the police had not crossed the boundary line from providing
opportunity to commit the offence into the forbidden territory of inducing commission of
the offence. The appellants needed no inducement. Once the opportunity presented

itself, they, not the police, were the driving force behind the making of the deal.

22 In the absence of any plausible case for entrapment, the appellants can only
succeed on the more general ground of a serious violation of “[the community’s sense of]

fair play and decency ... disproportionate to the societal interest in the effective

prosecution of criminal cases” (Conway, supra, at p. 1667). In this regard, the

centrepiece of the appellants’ argument, as stated; is the allegation of police illegality, -

and the refusal of the courts below to order disclosure of what the appellants consider to
be relevant communications between Cpl. Reynolds and Mr. Leising of the Department

of Justice relied on by the police to establish their “good faith”.

The Issue of Police lllegality
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23 The allegation that the police have put themselves above the law is very
serious, with constitutional ramifications beyond the boundaries of the criminal law.
This was not a trivial breach. In the end, the transaction was for 50 kilograms, but at the
outset the police were trying to organize the sale of over a ton of cannabis resin. The

failure of the police to make a deal on that scale was not for want of trying.

24 The effect of police illegality on an application for a stay of proceedings
depends very much on the facts of a particular case. This case-by-case approach is
- dictated by the requirement to balance factors which are specific to each fact situation.
The problem confronting the police was well described by the Alberta Court of Appeal in
R. v. Bond (1993), 135 AR. 329 (leave to appeal refused, [1993] 3 S.C.R. v), at p. 333:

Illegal conduct by the police during an investigation, while wholly
relevant to the issue of abuse of the court’s processes, is not per se fatal to
prosecutions which may follow: Mack; supra at 558. Frequently it will be,
but situational police illegality happens. Police involve themselves in high
speed chases, travelling beyond posted speed limits. Police pose as
prostitutes and communicate for that purpose il order to gather evidence.
Police buy, possess, and transport illegal drugs on a daily basis during
undercover operations. In a perfect world this would not be necessary but,
patently illegal drug commerce is neither successfully investigated, nor
resisted, by uniformed police peering through hotelroom transoms and
keyholes or waiting patiently at police headquarters to receive the
confessions of penitent drug-traffickers.

The Crown contends, as it did in the courts below, that the police did not violate the
Narcotic Control Act which at the time the reverse sting was initiated provided in s. 4 as

follows:

4. (1) No person shall traffic in a narcotic or any substance represented
or held out by the person to be a narcotic.

(2) No person shall have in his possession any narcotic for the purpose
of trafficking,

TAW)
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(3) Every person who contravenes subsection (1) or (2) is guilty of an
indictable offence and liable to imprisonment for life.

“Traffic” is defined in the Narcotic Control Act as follows:

2. Inthis Act,

“4raffic” means

(a) to manufacture, sell, give, administer, transport, send, deliver or
distribute, or

(b) to offer to do anything referred to in paragraph (a)

otherwise than under the authority of this Act or the regulations. [Emphasis
added.]

25 A The conclusion that the RCMP acted in a manner facially prohibited by the
Actisinescapable. Their motive in doing so does not matter because, while motive may
be relevant for some purposes, it is intent, not motive, that is an element of a full mens
rea offence: see Lewis v. The Queen, [1979] 2 S.C.R. 821, at p. 831. The actus reus of
the offence of trafficking is the making of an offer, and when accompanied by intent to
do so0, the necessary mens rea is made out: see R. v. Mancuso (1989), 51 C.C.C. (3d)
380 (Que. C.A.), at p. 390, leave to appeal refused, [1990] 2 S.C.R. viii. There is no
need to prove both the intent to make the offer to sell and the intent to carry out the offer:

see K. v. Mamchur, [1978] 4 W.W.R. 481 (Sask. C.A.). See also, e.g., R. v. Sherman
(1977), 36 C.C.C. (2d) 207 (B.C.C.A)), at p. 208, upholding a conviction where there
was evidence that the accused had offered to sell heroin to a person he knew was an
undercover police officer, with a view to “rip off” the officer and not complete the sale.

Sherman was later followed on this point in Mancuso, supra, at pp. 389-90, where the
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accused argued unsuccessfully that he did not intend actually to sell narcotics to a police

informer, but really wished to steal his money.
Public Interest Immunity

26 The Crown submits that even if the conduct of the RCMP was facially
prohibited by the terms of the Narcotic Control Act, no offence was committed because
members of the RCMP are either part of the Crown or are agents of the Crown and as
such partake of the Crown’s public interest immunity. Sugh an argument is difficult to
square with s. 3(1) of the Narcotic Control Regulations which authorizes the police to

possess narcotics that come to them from “sting” operations:

3. (1) A person is authorized to have a narcotic in his possession where
that person has obtained the narcotic pursuant to these Regulations and

(g) is employed as an inspector, a member of the Royal Canadian
Mounted Police, a police constable, [or] peace officer ... and such
possession is for the purposes of and in connection with such
employment. . . .

Even though the authority is contained in a regulation rather than the Act itself, it is clear
that the Regulation would be entirely unnecessary and superfluous if the Act did not

apply to the police in the first place.
The Status of the Police

27 The Crown’s attempt to identify the RCMP with the Crown for immunity

purposes misconceives the relationship between the police and the executive government

&o
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when the police are engaged in law enforcement. A police officer investigating a crime
fs not acting as a government functionary or as an agent of anybody. He or she occupies
a public office initially defined by the common law and subsequently set out in various
statutes. In the case of the RCMP, one of the relevant statutes is now the Royal
Canadian Mounted Police Act, R.S.C., 1985, ¢. R-10.

28 Under the authority of that Act, it is true, RCMP officers perform a myriad of
functions apart from the investigation of crimes. These include, by way of examples,
purely ceremonial duties, the protection of Canadian dignitaries and foreign diplomats
and activities associated with crime prevention. Some of these functions bring the
RCMP into a closer relationship to the Crown than others. The Department of the
Solicitor General Act, R.S.C., 1985, c. 8-13, provides that the Solicitor General’s powers,
duties and functions extend to matters relating to the RCMP over which Parliament has
jurisdiction, and that have not been assigned to another department. Section 5 of the

Royal Canadian Mounted Police Act provides for the governance of the RCMP as

follows:

5. (1) The Governor in Council may appoint an officer, to be known as
the Commissioner of the Royal Canadian Mounted Police, who, under the
direction of the [Solicitor General], has the control and management of the
Force and all matters connected therewith.

29 It is therefore possible that in one or other of its roles the RCMP could be

acting in an agency relationship with the Crown. In this appeal, however, we are
concerned only with the status of an RCMP officer in the course of a criminal
investigation, and in that regard the police are independent of the control of the executive

government. The importance of this principle, which itself underpins the rule of law, was

>
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recognized by this Court in relation to municipal forces as long ago as McCleave v. City
of Moncton (1902), 32 S.C.R. 106. That was a civil case, having to do with potential
municipal liability for police negligence, but in the course of his judgment Strong C.J.

cited with approval the following proposition, at pp. 108-9:

Police officers can in no respect be regarded as agents or officers of the
city. Their duties are of a public nature. Their appointment is devolved on
cities and towns by the legislature as a convenient mode of exercising a
function of government, but this does not render them liable for their
unlawful or negligent acts. The detection and arrest of offenders, the
preservation of the public peace, the enforcement of the laws, and other
similar powers and duties with which police officers and constables are
entrusted are derived from the law, and not from the city or town under
which they hold their appointment.

30 At about the same time, the High Court of Australia rejected the notion thata
police constable was an agent of the Crown so as to enjoy immunity against a civil action
for wrongful arrest. Griffith C.J. had this to say in Enever v. The King (1906),3 C.L.R.
969, at p. 977:

Now, the powers of a constable, gud peace officer, whether conferred by
common or statute law, are exercised by him by virtue of his office, and
cannot be exercised on the responsibility of any person but himself. If he
arrests on suspicion of felony, the suspicion must be his suspicion, and must
be reasonable to him. If he arrests in a case in which the arrest may be made
on view, the view must be his view, not that of someone else. ... A constable,
therefore, when acting as a peace officer, is not exercising a delegated
authority, but an original authority, and the general law of agency has no
application. ‘

31 Over 70 years later, Laskin C.J. in Nicholson v. Haldimand-Norfolk Regional
Board of Commissioners of Police, [1979] 1 S.C.R. 311, at p. 322, speaking with
reference to the status of a probationary police constable, affirmed that “we are dealing

with the holder of a public office, engaged in duties connected with the maintenance of

023¢
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public order and preservation of the peace, important values in any society” (emphasis

added). See also Ridge v. Baldwin, [1964] A.C. 40 (H.L.), at p. 65.

32 Similar sentiments were expressed by the Judicial Committee of the Privy
Council in Attorney-General for New South Wales v. Perpetual Trustee Co.,[1955] A.C.
457 (P.C.), another civil case dealing with the vicarious liability of the Crown, in which

Viscount Simonds stated, at pp. 489-90;

[A constable’s] authority is original, not delegated, and is exercised at his
own discretion by virtue of his office: he is a ministerial officer exercising
statutory rights independently of contract. The essential difference is
recognized in the fact that his relationship to the Government is not in
ordinary parlance described as that of servant and master.

33 While for certain purposes the Commissioner of the RCMP reports to the
Solicitor General, the Commissioner is not to be considered a servant or agent of the
government while engaged in a criminal investigation. The Commissioner is not subject
to political direction. Like every other police officer similarly engaged, he is answerable
to the law and, no doubt, to his conscience. As Lord Denning put it in relation to the
Commissioner of Police in R. v. Metropolitan Police Comr., Ex parte Blackburn, [1968]

1 AllE.R. 763 (C.A.), at p. 769:

I have no hesitation, however, in holding that, like every constable in the
land, he fthe Commissioner of Police] should be, and is. independent of the

executive. He is not subject to the orders of the Secretary of State, save that .

under the Police Act 1964 the Secretary of State can call on him to give a
report, or to retire in the interests of efficiency. [ hold it to be the duty of the
Commissioner of Police, as it is of every chief constable, to enforce the law
- of the land. He must take steps so to post his men that crimes may be
detected; and that honest citizens may go about their affairs in peace. He
must decide whether or not suspected persons are to be prosecuted; and, if
need be, bring the prosecution or see that it is brought; but in all these things
he is not the servant of anyone, save of the law itself. No Minister of the
Crown can tell him that he must, or must not, keep observation on this place
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or that; or that he must, or must not, prosecute this man or that one. Nor can
any police authority tell him so. The responsibility for law enforcement lies

on him. He is answerable to the law and to the law alone. [Emphasis
added. |

34 To the same effect, see the more recent Canadian cases of R. v. Creswell,
[1998] B.C.J. No. 1090 (QL) (S.C.), which involves facts closer to those in the present
appeal; Doe v. Metropolitan Toronto (Municipality) Commissioners of Police (1989), 58
D.L.R. (4th) 396 (Ont. H.C.), affirmed (1990), 74 O.R. (2d) 225 (Div. Ct.); and Perrierv.
Sorgat (1979),25 O.R. (2d) 645 (Co. Ct.). A contrary conclusion was reached by Bielby
I. of the Alberta Court of Queen’s Bench in Rutherford v. Swanson, [1993] 6 W.W.R.
126, but her decision, I think, suffers from the frailty of failing to differentiate the
different functions the RCMP perform, and the potentially different relationship of the

RCMP to the Crown in the exercise of those different functions.

35 While these cases generally examine the relationship between the police and
various governments in terms of civil liability, the statements made are of much broader
import. It would make no sense in either law or policy to hold the police to be agents of
the Crown for the purposes of allowing the Crown to shelter the police under its
immunity in criminal matters, but to hold the police not to be Crown agents in civil
matters to enable the government to resile from liability for police misconduct. The

Crown cannot have it both ways.

36 Parenthetically, it should be noted that Parliament has provided in the Crown

Liability and Proceedings Act, R.S.C., 1985, ¢. C-50, s. 36, that:

36. TFor the purposes of determining fiability in any proceedings by or
against the Crown, a person who was at any time a member of the Canadian
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" Forces or of the Royal Canadian Mounted Police shall be deemed to have
been at that time a servant of the Crown. |[Emphasis added.]

A “deeming” section would not be necessary if it were the case that, at law, an RCMP

officer was in any event a Crown servant for all purposes.

The Limitations on Crown Agency Expressed in R. v. Eldorado Nuclear Ltd.

-

37 Even if the police could be considered agents of the Crown for some

purposes, and even if the Crown itself were not bound by the Narcotic Control Act, 1

agree with the Ontario Court of Appeal that in this case the police stepped outside the
lawful ambit of their agency, and whatever immunity was associated with that agency
was lost. This principle wa:s elaborated upon by this Court in two cases decided in 1983,
namely Eldorado Nuclear, supra, and Canadian Broadcasting Corp. v. The Queen,
[1983] 1 S.C.R. 339. In the latter case, the CBC, which by its enabling statute is
expressly constituted a Crown corporation, was nevertheless held subject to prosecution
for broadcasting an obscene film. This Court held that the CBC’s conduct put it outside

the scope of its agency, per Estey J., at p. 351:

... even if Crown immunity may be attributed to the appellant [CBC] in some
circumstances, and the actions of the appellant in such circumstances
attributed to the Crown, it does not necessarily follow that the immunities
attendant upon the status of Crown agency will flow through to the benefit
and protection of the appellant in all circumstances.

38 In Elfdorado Nuclear, on the other hand, the Court concluded that two Crown
corporations, namely Eldorado Nuclear Limited and Uranium Canada Limited, who were
accused of being parties to an unlawful uranium cartel, could not be prosecuted under the

Combines Investigation Act. They were actingr pursuant to their corporate objects set out
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by Parliament in their respective constitutive statutes, and, in respect of acts done in
furtherance of their statutory objects, the Combines Investigation Act had no application

to them.

39 While it may be convenient and expeditious for the police to enforce the
Narcotic Control Act by breaking it themselves under “controlled circumstances”, such a
strategy in the present case was not necessary to accomplish the RCMP’s statutory
mandate (Eldorado Nuclear, supra, at p. 568). Parliament made it clear in s. 37 of the
Royal Canadian Mounted Police Act, that the RCMP must act “in accordance with the
law”. Parliament has made it clear that illegality by the RCMP is neither part of any
valid public purpose nor necessarily “incidental” to its achievement. If some form of
public interest immunity is to be extended to the police to assist in the “war on drugs™, it
should be left to Parliament to delineate the nature and scope of the immunity and the
circumstances in which it is available, as indeed was done in 1996, after the events in

question here, in s. 8 of the Controlled Drugs and Substances Act, 5.C. 1996, c. 19,

40 The respondent raises one further argument concerning the legality of the
RCMP’s conduct in engaging in the reverse sting operation. This argument consists of
the bald assertion that the police have available to them a so-called “necessity”
justification or defence as that term was used in R. v. Salvador (1981), 59 C.C.C. (2d)

521 (N.S.C.A)), per Macdonald J.A., at p. 542:

Generally speaking, the defence of necessity covers all cases where non-
compliance with law is excused by an emergency or justified by the pursuit
of some greater good.

It is not alleged that the RCMP conduct is such that it could be said to fall within one of

the established “justification” defences (e.g., self-defence or defence of third parties) and

SoF
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the Crown offers no authority for the proposition that there exists (or should exist) in
Canada a so-called “law enforcement” justification defence generally. The United States
experience is mixed: see G. Greaney, “Crossing the Constitutional Line: Due Process and
the Law Enforcement Justification” (1992), 67 Notre Dame L. Rev. 745. In any event,
the author points out that the law justification defence “only applies if the ‘conduct is
within the reasonable exercise of the policeman’s duty ...”” (p. 784) and “... courts also
loock to an officer’s adherence to state and federal laws when examining the
reasonableness of the officer’s conduct” (p. 787). The law enforcement justification is
frequenfly raised in the United States in the context of federal law enforcement activity

that complies with federal laws but breaches state laws. In such cases, the United States

Supreme Court held in In re Neagle, 135 U.S. 1 (1890}, per Miller I., at p. 68 and

following, that the officer claiming the law enforcement justification must be performing

an act that he or she is authorized by federal law to perform as part of police duties and

that actions in violation of state law must be carefully circumscribed so as to do no more
than is necessary and proper. See Baucom v. Martin, 677 F.2d 1346 (11th Cir. 1982), per
Wood J., at p. 1350. It would therefore appear that in the United States a police officer
would not be entitled to the law enforcement justification where, as here, the constitutive
statute of the police force imposes on its members the duty to act “in accordance with the

law” (Royal Canadian Mounted Police Act, s. 37).

41 In this country, it is accepted that it is for Parliament to determine when in
the context of law enforcement the end justifies means that would otherwise be unlawful.
As Dickson J. (as he then was) put it in Perka v. The Queen, [1984] 2 8.C.R. 232, at p.
248: |

The Criminal Code has specified a number of identifiable situations in
which an actor is justified in committing what would otherwise be a criminal
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offence. To go beyond that and hold that ostensibly illegal acts can be
validated on the basis of their expediency, would import an undue
subjectivity into the criminal law. It would invite the courts to second-guess
the legislature and to assess the relative merits of social policies underlying

criminal prohibitions. Neither is a role which fits well with the judicial
function,

While it is true that Dickson J. was not addressing the issue of police illegality in that
case, a general “law enforcement justification” would run counter to the fundamental
constitutional principles outlined earlier. It should be emphasized that the police in this
case were not acting in an emergency or other exigent circumstances. This was a
premeditated, carefully planned atternpt to sell a ton of hashish. If the Crown wishes to
argue for specific relief against criminal or civil liability of the police in emergency or
other exigent .circumstances in a future case on facts where the argument fairly arises, the

issue will be more fully addressed at that time. Such arguments have no application here.
Evidence of Police “Good Faith”

42 The conclusion that the police conduct in undertaking a reverse sting is, on the
facts of this case, illegal does not of itself amount to an abuse of process or, to take it a step
further, entitle the appellants to a stay. The legality of police action is but a factor, albeit an
important factor, to be considered in the determination of whether an abuse of process has
taken place: see R. v. Lore (1997), 116 C.C.C. (3d) 255 (Que. C.A)), at p. 271; R. v.

Matthiessen (1995), 172 A.R. 196 (Q.B.), at pp. 209-10; and Bond, supra, at p. 333.
Where the courts have found that the illegality or other misconduct amounts to an abuse of
process, it has by no means followed that a stay of proceedings was considered the

appropriate remedy. In R. v. Xenos (1991), 70 C.C.C. (3d) 362 (Que. C.A.), forexample, a
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stay was refused despite the finding that the police had participated in conduct that was

said to be totally unacceptable, per Brossard J.A., at p. 371,

43 I should make it clear that even if it should turn out here that the police acted
contrary to the legal advice provided by the Department of Justice (and we have no reason
at this stage to believe this to be the case), there would still be no right to an automatic stay.

Apart from everything else, the trial judge would still have to consider any other
information or explanatory circumstances that emerge during the inquiry into whether the
police or prosecutorial conduct “shocks the conscience of the community”, In Mack,
supra, Lamer J. considered that the need to grant some leeway to law enforcement officials
to combat consensual crliminal offences such as drug trafficking must be weighed against
the courts’ concern about law enforcement techniques that involve conduct that the
citizenry would not tolerate. The underlying rationale of the doctrine of abuse of process is
to protect the integrity of the courts’ process and the administration of justice from
disrepute: see Mack, at pp. 938 and 940. Lamer J. stated, at p. 939, that “the doctrine of
abuse of process draws on the notion that the state is limited in the way it may deal with its

citizens”.
Relevance of Legislative Change

44 It was considered in the court below, and by the Quebec Court of Apbea.l in
Lore, supra, at p. 271, that the immunity provisions of the new Conirolled Drugs and
Substances Act should be seen as confirmation that the use of reverse stings would not
shock the conscience of the community in such a way as to constitute an abuse of process.

The fact that Parliament has now enacted specific legislation permitting (in defined
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circumstances) the police to engage lawfully in the type of conduct at issue in this appeal
confirms that the police conduct was not considered lawful by Parliament prior to the
amendments’ being made. The Interpretation Act, R.S.C., 1985, c¢. I-21, 5. 10, provides
that “[t}he law [is] always speaking”, and Parliament’s view at the relevant time was
embodied in its then existing enactments. At the material time, Parliament had enacted that
conduct otherwise illegal could be done lawfully “under the authority of this Act or the
regulations™, and under the regulations the police were authorized to possess but not to sell
controlled drugs. Judicial notice can certainly be taken of continuing public concern about
the drug trade, and in a general way of the difficulties of successfully employing traditional
police techniques against large-scale crime organizations. There is little need in this case
to resort for evidence of public concern to legislative amendments that were not made until
two years after the trial. Nevertheless, given that the test in Mack calls for a broad inquiry
into the balance of public interests, I would not want to exclude the possibility that after-
the-fact legislation may throw some light on community acceptance of a reverse sting
operation. It was but a short step from the existing regulatory authority to possess drugs as
aresult of a sting to the desired regulatory authority to sell drugs in the context of a reverse
sting. One of the purposes of the balancing exercise discussed by .’Heureux-Dubé J. in
O’Connor, supra, at paras. 129-30, 1s to put misconduct by the authorities, worrisorﬁe asit

may be, in a larger societal perspective.

45 The point here, however, is slightly different. Superadded to the issue of
illegal conduct is the possibility of a police operation planned and executed contrary to the
advice (if this turns out to be true) of the Department of Justice. The suggestion is that the
RCMP, after securing the relevant legal advice, nevertheless put itself above the law in its

pursuit of the appellants. The community view of the police misconduct would, ] think, be
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influenced by knowing whether or not the police were told in advance by their legal
advisers that the reverse sting was illegal. Standing by itself, therefore, the subsequent

1996 enactment addresses only part of the issue.

The Assertion of Police Good Faith Was Based in Part on Advice Received ﬁom the
Department of Justice

46 Counsel for the Crown has invited the Court to evaluate the police conduct
throughout the reverse sting and submits their actions do not constitute an abuse of process.

One of the issues is good faith, as discussed in A. Choo, Abuse of Process and Judicial
Stays of Criminal Proceedings (1993), at pp. 107-118. As evidence of the fact that the
reverse sting was undertaken “with the purest of motives™, the Crown has pointed out that
the reverse sting proposal went through beﬁveen %and 14 stéges of approval before finally
being authorized. The reverse sting operation was carefully planned, narrowly targeted,
and ensured that no hashish actually changed hands, and thus never entered the criminal
black market. Most importantly for present purposes is the fact that the Crown emphasized
the good faith reliance of the police on legal advice, In the factum ﬁrepared for the Ontario

Court of Appeal, for example, the argument was put as follows:

26. The conduct of the R.C.M.P. in the present case falls far short of
conduct that has hitherto received the courts’ seal of approval. In the case at
bar, as in the aforementioned case law, there has been no abuse of process or
any conduct by the police that could “shock the conscience of the community”.

In particular, regard must be had to the following considerations:

(f) The R.C.M.P. based, at least in part, the legality of there [sic]
investigatory techniques on valid case law (R v. Lore, unreported,

Quebec Superior Court, 26 February, 1991, Pinard, J.S.C.) and -

consulted with the Department of Justice with regard to any problems
of illegality. [Emphasis added.]
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The RCMP’s reliance on legal advice was thus invoked as part of its “good faith”
argument. The privilege belonged to the client, and the RCMP joined with the Crown to
put forward that position. While not explicitly stated in so many words, the plain
implication sought to be conveyed to the appellants and to the courts was that the RCMP
- accepted the legal advice they were given by the Department of Justice and acted in
accordance with it. The credibility of a highly experienced departmental lawyer was

invoked to assist the RCMP position in the abuse of process proceedings.

47 The Crown now says that the content of communications between the police
and the Department of Justice could not affect the issue as to whether the conduct of the
RCMP gave rise to an abuse of process. The Crown says it does not matter what the
RCMP were told as to the legality of the reverse sting operation the RCMP planned.
Assuming the worst, the Crown says, no stay is warranted. On this point they rely on the
analysis of the Court of Appeal, already quoted at para. 13, that if it were shown that the
RCMP “moved ahead on their own as mavericks” (p. 197) despite legal advice to the
contrary, it would be “of about equal weight” to a situation where the RCMP acted on a
positive legal opinion that what they proposed to do would be lawful. With respect, I do
not agree. A police force that chooses to operate outside the law is not the same thing as a
police force that made an honest mistake on the basis of erroneous advice. We have no
reason to think the RCMP ignored the advice it was given, but as the RCMP did make an
issue of the legal advice it received in response to the stay applications, the appellants were

entitled to have the bottom line of that advice corroborated.

48 It appears, therefore, that the only satisfactory way to resolve the issue of good

faith is to order disclosure of the content of the relevant advice. This should be done (for
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the reasons to be discussed) on the basis of waiver by the RCMP of the solicitor-client
privilege. It would be convenient, however, to address beforehand three additional
contentions by the appellants. They say that disclosure of the communications between
Cpl. Reynolds and the Department of Justice oulght never to have been withheld in the first
place because (a) no solicitor-client relationship exists between Deparfment of Justice
lawyers and police officers and therefore no privilege ever arose in this case, or, if sucha
relationﬁhip did exist, the communications at issue in the present case fell within either (b)

the future crimes or (c¢) full answer and defence exceptions to the privilege.

(a) Existence of a Solicitor-Client Relationship between the RCMP Officers
and Lawyers in the Department of Justice

49 The solicitor-client privilege is based on the functional needs of the
administration of justice. The legal system, complicateci as it is, calls for professional
expertise. Access to justice is compromised where legal advice is unavailabie. It is of
great importance, therefore, that the RCMP be able to obtain professional legal advice in
connection with criminal investigations without the chilling effect of potential disclosure of
their confidences in subsequent proceedings. As Lamer C.J. stated in R v. Gruenke,

[1991] 3 S.C.R. 263, at p. 289:

The prima facie protection for solicitor-client communications is based on the
fact that the relationship and the communications between solicitor and client

are essential to the effective operation of the legal system. Such -

communications are inextricably linked with the very system which desires the
disclosure of the communication....

See also Smith v. Jones, [1999] | S.C.R. 455, per Cory J., at para. 46, and per Major J., at
para. 5. This Court had previously, in Descéteaux v. Mierzwinski, [1982] 1 S.C.R. 860, at

p. 872, adopted Wigmore’s formulation of the substantive conditions precedent to the
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existence of the right of the lawyer’s client to confidentiality (Wigmore on Evidence, vol. 8

(McNaughton rev. 1961), § 2292, at p. 554):

Where legal advice of any kind is sought from a professional legal adviser
in his capacity as such, the communications relating to that purpose, made in
confidence by the client, are at his instance permanently protected from
disclosure by himself or by the legal adviser, except the protection be waived.

[Emphasis and numerotation deleted.]

Cpl. Reynolds’ consultation with Mr. Leising of the Department of Justice falls squarely
within this functional definition, and the fact that Mr. Leising works for an “in-house”

government legal service does not affect the creation or character of the privilege.

50 It is, of course, not everything done by a government (or other) lawyer that
attracts solicitor-client privilege. While some of what government lawyers do is
indistinguishable from the work of private practitioners, they may and frequently do have
multiple responsibilities including, for example, participation in various operating
committees of their respective departments. Government lawyers who have spent years
with a particular client department may be called upon to offer policy advice that has
nothing to do with their legal training or expertise, but draws on departmental know-how.
Advice given by lawyers on matters outside the solicitor-client relationship is not
protected. A comparable fange of functions is exhibited by salaried corporate counsel
employed by business organizations. Solicitor-client communications by corporate
employees with in-house counsel enjoy the privilege, although (as in government) the
corporate context creates special problems: see, for example, the in-house inquiry into
“questionable payments” to foreign governments at issue in Upjohn Co. v. United States,
449 U.S. 383 (1981), per Rehnquist J. (as he then was), at pp. 394-95. In private practice

some lawyers are valued as much (or more) for raw business sense as for legal acumen. No
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solicitor-client privilege attaches to advice on purely business matters even where it is
provided by a lawyer. As Lord Hanworth, M.R., stated in Minter v. Priest,[1929] 1 K.B.
655 (C.A.), at pp. 668-69:

[I]t is not sufficient for the witness to say, “I went to a solicitor’s office.” ...
Questions are admissible to reveal and determine for what purpose and under
what circumstances the intending client went to the office.

~

Whether or not solicitor-client privilege attaches in any of these situations depends on the
nature of the relationship, the subject matter of the advice and the circumstances in which it
is sought and rendered. One thing is clear: the fact that Mr. Leising is a salaried employee
did not prevent the formation of a solicitor-client relationship and the attendant duties,
responsibilities and privileges. This rule‘ is well established, as set out in Crompton
(Alfred}) Amusement Machines Ltd. v. Comrs. of Customs and Excise (No. 2),[1972] 2 All
E.R. 353 (C.A.), per Lord Denning, M.R., at p. 376:

Many barristers and solicitors are employed as legal advisers, whole time, by a
single employer. Sometimes the employer is a great commercial concern. At
other times it is a government department or a local authority. It may even be
the government itself, like the Treasury Solicitor and his staff. In every case
these legal advisers do legal work for their employer and for no one else. They
are paid, not by fees for each piece of work, but by a fixed annual salary. They
are, no doubt, servants or agents of the employer. For that reason the judge
thought that they were in a different position from other legal advisers who are
in private practice. I do not think this is correct. They are regarded by the law
as in every respect in the same position as those who practise on their own
account. The only difference is that they act for one client only, and not for
several clients. They must uphold the same standards of honour and of
etiquette. They are subject to the same duties to their client and to the court.
They must respect the same confidences. They and their clients have the same
privileges.... I have always proceeded on the footing that the communications
between the legal advisers and their employer (who is their client) are the
subject of legal professional privilege; and I have never known it questioned.

51 It is true that the Minister of Justice, who is ex officio the Attorney General of

Canada, has a special legislated responsibility to ensure that “the administration of public
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affairs is in accordance with law”, and in that respect he or she is not subject to the same
client direction as private clients: see Department of Justice Act, R.S.C., 1985, ¢.J-2,s.4.
We are not, however, concerned in this case with any conflict that may arise between the
Minister and one of the “client departments”. Here, the Attorney General and the RCMP

are united in asserting the privilege.

52 In the United States, the courts have recognized that solicitor-client privilege
attaches to communications between government employees and government lawyers that
fulfill the Wigmore conditions mentioned in Descdteaux, supra. The point is made, for
example, by the authors of the Restatement (Restatement (Third) of the Law Governing

Lawyers, § 124 (Proposed Final Draft No. 1, 1996)), as follows:

Unless applicable law otherwise provides, the attorney-client privilege extends
to a communication of a governmental organization ... and of an individual
officer ... of a governmental organization.

It is possible that in the United States the application of the privilege to government
counsel may be circumscribed differently than in this country owing to the structure of the
United States Constitution and government: see, e.g., the discussion of the U.S. Court of
Appeals, District of Columbia Circuit, in the context of an investigation of alleged criminal
conduct by government officials in /n re Lindsey, 158 F.3d 1263 (D.C. Cir. 1998). In this
country as well, the solicitor-client privilege may operate differently in some respects
because of the public interest aspect of government administration, but such differences are

not relevant to this appeal.

53 In support of their assertion that no privilege exists in respect of

communications between the police and Crown counsel in the course of a criminal
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investigation, the appellants rely upoﬁ Re Girouard and the Queen (1 982), 68 C.C.C. (2d)
261 (8.C.B.C.), and R. v. Ladouceur, [1992] B.C.J. No. 2854 (QL) (S.C.). Girouard
concerned the admissibility of the details of a conversation between Crown counsel and a
police officer who was to be a Crown witness in the hallway outside the courtroom on the
day of a preliminary inquiry. The conversation was overheard by defence counsel. The
B.C. Supreme Court held, infer alia, that because the conversation had been overheard, any

privilege that might have existed had been waived.

54 Girouard advocates the proposition that communications as to the question of
identification between a police officer whoistobea CroWn witness and Crown counsel are
not protected by solicitor-client privilege. This seems to be based on the Court’s view that
because a police officer uwas not an agent of the Attorney General, no solicitor-client
relationship could exist between a Crown counsel and a police officer. Idisagree with this
analysis. The existence of an agency relationship is not essential to the creation of
solicitor-client privilege. In seeking advice from a lawyer about the exercise of his original
authority that “cannot be exercised on the responsibility of any person but himself”
(Enever, supra, p. 977), Cpl. Reynolds satisfied the conditions precedent “to the existence
of the right of the lawyer’s client to confidentiality” (Descdteaux, supra, p. 872). Subject
to what is said below, when Mr. Leising of the Department of Justice initially advised Cpl.
Reynolds about the legality of a reverse sting operation, these communications were

protected by solicitor-client privilege.

(b) The “Future Crimes and Fraud” Exception
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55 It is well established, as the appellants argue, that there is an exception to the
principle of confidentiality of solicitor-client communications where those communications
are criminal or else made with a view to obtaining legal advice to facilitate the commission
of a crime. The exception was noted by Dickson J. in Solosky v. The Queen, [1980] 1
S.C.R. 821, at pp. 835-36:

More significantly, if a client seeks guidance from a lawyer in order to
facilitate the commission of a crime or a fraud, the communication will not be
privileged and it is immaterial whether the lawyer is an unwitting dupe or
knowing participant. The classic case is R. v. Cox and Railton [(1884), 14
Q.B.D. 153], in which Stephen J. had this to say (p. 167): “A communication
in furtherance of a criminal purpose does not ‘come in the ordinary scope of

L)

professional employment’.

56 The Court of Appeal concluded, at p. 200, that the “future crimes” exception
applied because it was a “fair inference” from a memorandum dated June 1991 “that the
lawyer was offering advice which, even given the utmost good faith, was being utilized by
Corporal Reynolds in the planning of the venture”. A distinction must be drawn, I think,
between the evidence of Cpl. Reynolds and related documents, on the one hand, and the
position taken by the Crown and the RCMP before the courts in this case, on the other
hand. The testimony of Cpl. Reynolds was that he did not require legal advice “to plan the
venture”. He already knew about reverse sting operations. Nor did he seek the advice to
“facilitate” the crime. He sought advice as to whether or not the operation he had in mind
was lawful. This is the sort of transaction advice sought every day from lawyers. In my
view, the privilege is not automatically destroyed if the transaction turns out to be illegal.
Asnoted above, Dickson J., in Solosky, at p. 835, referred to R. v. Cox and Railton (1884),
14 Q.B.D. 153, as “[t]he classic case” on this point. In that case, a judgment debtor
consulted a solicitor about the vulnerability of assets to seizure. The solicitor’s advice was

essentially that it could not be done without a bona fide sale of the property in question.
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Later, when the judgment creditor attempted to realize against the assets, they had been
sold. It was alleged that the sale was fraudulent as having been entered into in an attempt
to deprive the judgment creditor of the fruits of his judgment. The solicitor u}as-called asa
witness and compelled to testify about the advice he had given. StephenJ., for the court on
appeal, after affirming the importance of the solicitor-client privilege, went on to discuss

the limits of this doctrine as follows, at p. 168:

In order that the rule [the solicitor-client privilege] may apply there must be -

both professional confidence and professional employment, but if the client
has a criminal object in view in his communications with his solicitor one of
these elements must necessarily be absent. The client must either conspire
with his solicitor or deceive him. If his criminal object is avowed, the client
does not consult his adviser professionally, because it cannot be the solicitor’s
business to further any criminal object. If the client does not avow his object
he reposes no confidence, for the state of facts, which is the foundation of the
supposed confidence, does not exist. The solicitor’s advice is obtained by a
fraud. [Emphasis added.]

The court found in that case that although the solicitor was not an active part of the
conspiracy to defraud the creditor, he had been duped by his clients, and the privilege was

destroyed.

57 The language of the court in Cox and Railton (“... if the client has a criminal
object in view in his communications with his solicitor...”) implied that this exception can
only apply where a client is knowingly pursuing a criminal purpose, and it is so laid down
by Professor Wigmore (Wigmore on Evidence, supra, § 2298, atp. 573) where he gives an
affirmative answer to the question, “Must , . . the advice be sought for a knowingly

unlawful end?” (Emphasis in original.)

0256



- 4% -

58 Although the issue has apparently not been directly considered in the Canadian
case law, the Wigmore view was subsequently espoused by the authors of “The Future
Crime or Tort Exception to Communications Privileges” (1964), 77 Harv. L. Rev. 730,

where they state as follows, at pp. 730-31:

The attorney-client privilege has always been subject to the qualification
that protection is denied to communications wherein a lawyer’s assistance is
sought in activity that the client knows to constitute a crime or tort. [Emphasis
added.] ’

The scope of the “future crimes” exception is circumscribed on a public policy basis, as

explained at p. 731:

The knowledge requirement minimizes the effect of the exception on proper
communications; absent this requirement legitimate consultations would be
inhibited by the risk that their subject matter might turn out to be illegal and
therefore unprivileged. Moreover, counseling against unfounded claims or
illegal projects is_an important part of the lawyer’s function. [Emphasis
added.]

59 This explanation is consistent with the statement of the principle of Lamer J. in

Descéteaux, supra, at p. 881:

Confidential communications, whether they relate to financial means or to
the legal problem itself, lose that character if and to the extent that they were
made for the purpose of obtaining legal advice to facilitate the commission of
a crime.

The exception to the formation of the privilege was elaborated upon by Lord Parmoor in

Q’Rourke v. Darbishire, [1920] A.C. 581 (H.L.), at p. 621:

The third point relied on by the appellant, as an answer to the claim of
professional privilege, is that the present case comes within the principle that
such privilege does not attach where a fraud has been concocted between a
solicitor and his client, or where advice has been given to a client by a solicitor
in order to enable him to carry through a fraudulent transaction. If the present
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case can be brought within this principle, there will be no professional
privilege, since it is no part of the professional duty of a solicitor either to take
part in the concoction of fraud, or to advise his client how to carry through a
fraud. Transactions and communications for such purposes cannot be said to
pass in professional confidence in the course of professional employment.
[Emphasis added.]

60 A leading U.S. case that considers this question is State ex rel. North Pacific
Lumber Co. v. Unis, 579 P.2d 1291 (Or. 1978). In that case, it was alleged that an
employer illegally eavesdropped on an employee’s telephone conversations. The employer
stated that before undertaking this ea;\resdropping, it had sought legal advice and it claimed
solicitor-client privilege over these communications. The employee sought the disclosure
of this advice, but disclosure was refused. The court made the following pertinent

comment, at p. 1295;

We approve of the requirement that, in order to invoke the exception to

- the privilege, the proponent of the evidence must show that the client, when

consulting the attorney, knew or should have known that the intended conduct

was unlawful: Good-faith consultations with attorneys by clients who are

uncertain about the legal implications of a proposed course of action are

entitled to the protection of the privilege, even if that action should later be
held improper. [Emphasis added.]

61 In the present case, the&only evidence of RCMP knowledge, constructive or
otherwise, is the testimony of Cpl. Reynolds who insists that he believed the reverse sting
operation to be lawful. In light of his prior study of the Superior Court decision in Lore,
supra, it cannot fairly be said that Cpl. Reynolds “knew or should have known that the
intended conduct was unlawful at the time he approached Mr. Leising. Nor does the
evidence establish that Mr. Leising was a “conspirator or a dupe”. There is therefore no
basis in Cpl. Reynold’s evidence to suggest that in this case the solicitor-client privilege

never came into existence,
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62 The question remains whether the privilege was destroyed when the RCMP -
sold hashish to the appellants. It is argued by the authors of “The Future Crime or Tort
Exception to Communications Privileges”, supra, at p. 731, that a “subsequent formation
of criminal intent should be held to destroy a preexisting privilege”. This would suggest
that proof of a crime which, except in offences of absolute liability, entails proof of intent,
would automatically destroy the privilege in every case. Such a proposition could have a
very broad impact, for example, in the field of regulatory crimes and offences. In my view,
destruction of the privilege takes more than evidence of the existence of a crime and proof
of an anterior consultation with a lawyer. There must be something to suggest that the
advice facilitated the crime or that the lawyer otherwise became a “dupe or conspirator™.
The evidence of Cpl. Reynolds does not establish such things, but the formal position of
the Crown, with the support of the RCMP, goes beyond his evidence. The RCMP position
before the Court was that the decision to proceed with the reverse sting had been taken
with the participation and agreement of the Department of Justice. By adopting this
position, the RCMP belatedly brought 1tself within the “future crimes” exception, and put

in question the continued existence of its privilege.

63 If there had been no waiver of privilege by the RCMP in this case, I would
have taken the view that any papers documenting the legal advice (or, if there was no
contemporaneous documentation, an affidavit setting out the content of the relevant advice)
ought to be provided in the first instance to the trial judge. If he or she were satisfied,
either on the basis of the documents themselves or on the basis of the documents
supplemented by other evidence, that the documented advice could be fairly said in some
way to have facilitated the crime, the documents would then be provided to the appellants.

If the lawyer had merely advised about the legality of the operation, and thereby made
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himself neither dupe nor conspirator in the facilitation of a crime, the proper course would

have been to return the papers to the RCMP.

64 In this case, however, I think the RCMP did waive the privilege, as discussed
below. The relevant solicitor-client communications that came within the scope of the
waiver ought therefore to be turned over directly to the appellants without the need in the

first instance of a two-stage procedure involving the trial judge.

(c) Full Answer and Defence

65 Another exception to the rule of confidentiality of solicitor-client privilege may
arise where adherence to that rule would have the effect of preventing the accused from
making full answer and defence: see R. v. Stinchcombe, [1991]3 S.C.R.326,atp. 340, R.
v. Dunbar (1982), 68 C.C.C. (2d) 13 (Ont. C.A.), at p. 43; R. v. Gray (1992), 74 C.C.C.
(3d) 267 (B.C.S.C.), at pp. 273-74. The Crown concedes the validity of the principle, but
suggests that it is irrelevant to an abuse of process application because it applies only
where “innocence is at stake”, which is no longer the case in the present appeal. Where
innocence is not at stake, the Crown contends, the accused’s right to make full answer and
defence is not engaged. In this connection, the Crown relies upon R. v. Seaboyer, [1991]2
S.C.R. 577, per McLachlinJ., at p. 607, and 4. (L.L.) v. B. (4.),[1995] 4 8.C.R. 536, per
I’Heureux-Dubé I., at p. 561. 1do not think these cases can be taken as deciding an issue
that was not before the Court on those occasions. The Ontario Court of Appeal concluded
at p. 200 that the full answer and defence exception applied because “the entire jeopardy of
the appellants remajned an open issue until disposition of the stay application”, This may

be true, but the appellants were not providing “full answer and defence” to the stay
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application. On the contrary, the appellants are the moving parties. The application is
being defended by the Crown, The appeilants’ initiative in launching a stay application
does not, of itself, authorize a fishing expedition into solicitor-client communications to

which the Crown is a party.

66 As stated, the present appeal is decided on the basis of waiver of solicitor-client
privilege and I leave for another day the decision whether, in the absence of waiver, full
answer and defence considerations may themselves operate to compel the disclosure of
solicitor-client privilege of communications in an abuse of process proceeding and, if so, in

what circumstances.

Waiver of Solicitor-Client Privilege

67 The record is clear that the RCMP put in issue Cpl. Reynolds® good faith belief
in the legality of the reverse sting, and asserted its reliance upon his consultations with the
Department of Justice to buttress that position. The RCMP factum in the Ontario Court of
Appeal has already been quoted in para. 46, In my view, the RCMP waived the right to
shelter behind solicitor-client privilege the contents of the advice thus exposed and relied
upon. I characterize the RCMP rather than Cpl. Reynolds as the client in these
circumstances because even though he was exercising the duties of his public office as a
police officer, Cpl. Reynolds was seeking the legal advice in the course of his RCMP
employment. The identification of “the client” is a question of fact. There is no
conceptual conflict between the individual responsibilities of the police officer and
characterizing the “client” as the RCMP. Despite the existence of the Royal Canadian

Mounted Police Act and related legislation, I believe the relationship among individual
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policemen engaged in criminal investigations is accurately set out in Halsbury’s Laws of

England (4th ed. 1981), vol. 36, at p. 107:

The history of the police is the history of the office of constable and,
notwithstanding that present day police forces are the creation of statute and
that the police have numerous statutory powers and duties, in essence a police
force is neither more nor less than a number of individual constables, whose
status derives from the common law, organised together in the interests of
efficiency.

If Cpl. Réynolds himself were characterized as the client, it could be said that sharing the
.contents of that advice with his fellow officers Wéuld have breached the confidentiality and
waived the privilege, which would be absurd. At the same time, if the legal advice were
intentionally disclosed outside the RCMP, even to a department or agency of the federal
government, such disclosure might waive the confidentiality, depending on the usuval rules

governing disclosure to third parties by a client of communications from its solicitor.

68 It is convenient to recall at this point that at the time of the original disclosure
motions, the position of the appellants was clear, i.e., disclosp the communications or
forswear reliance upon them. Notwithstanding this caution, the RCMP and their legal
coﬁnse‘l chose to rely upon the communications to support their argument of good faith

reliance. In doing so, the privilege was waived.

69 In Rogers v. Bank of Montreal, {1985]14 W.W.R. 508 (B.C.C.)A.), the bank put

a defaulting customer into receivership, and the customer sued both the bank and the
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receiver, who then launched third party proceedings at each other. The bank said it had

relied on the receiver’s advice in putting the customer into receivership. The receiver
denied detrimental reliance on its advice, and wanted to know what other professional

advice the bank had received at the relevant time. In particular, the receiver wanted to
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know what legal advice the bank had received from its own lawyers, MacKimmie
Matthews. The bank claimed solicitor-client privilege over this correspondence. In
rejecting the bank’s claim of privilege, the court, per Hutcheon J. A, stated as follows, at p.
513:

The issue in this case is not the knowledge of the bank. The issue is
whether the bank was induced to take certain steps in reliance upon the advice

from the receiver on legal matters. To take one instance, the receiver,

according to the bank, advised the bank that it was not necessary to allow
Abacus [the plaintiff debtor] time for payment before the appointment of the
receiver. A significant legal decision had been rendered some months earlier
to the opposite of that advice. The extent to which the bank had been advised
about that decision, not merely of its result, is important in the resolution of
the issue whether the bank relied upon the advice of the receiver. [Emphasis
added.]

The Court goes on to adopt the reasoning of the United States District Court for the District
of Columbia in United States v. Exxon Corp., 94 F. R.D. 246 (1981) as follows, at pp. 248-
49:

Most courts considering the matter have concluded that a party waives the
protection of the aftorney-client privilege when he voluntarily injects into the
suit the question of his state of mind. For example, in Anderson v. Nixon, 444
F.Supp. 1195, 1200 (D.D.C. 1978), Judge Gesell stated that as a general
principle “a client waives his attorney-client privilege when he brings suit or
raises an affirmative defense that makes his intent and knowledge of the law
relevant.”

Thus, the only way to assess the validity of Exxon’s affirmative defenses,
voluntarily injected into this dispute, is to investigate attorney-client
communications where Exxon’s interpretation of various DOE policies and
directives was established and where Exxon expressed its intentions regarding
compliance with those policies and directives.

It appears the court in Rogers found that any privilege with respect to correspondence with

the bank’s solicitors had been waived as necessarily inconsistent with its pleading of
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relianée, even though the bank itself had not referred to, much less relied upon, the

existence of advice from its own solicitors.

70 The present case presents a stronger argument for waiver than Rogers. The
Crown led evidence from Cpl. Reynolds about his knowledge of the law with respect to
reverse sting operations — he testified that he had read the Superior Court decision in Lore,
supra, and was of the view that the operation in question was legal. But Cpl. Reynolds also
testified, in answer to the appellants’ counsel, that he sought out the opinion of Mr. Leising
of the Department of Justice to verify the correctness of his own understanding. The
appellants’ counsel recognized that this alone was not enough to waive the privilege. Cpl.
Reynolds was simply responding to questions crafted by the appellants, as he was required
to do. Appellants’ counsel accepted that he had no right at that point to access the
communications. His comment to the judge was simply that “I certainty don’t want to hear
- the argument that ‘Oh well, the police acted in good faith because they acted on legal
advice’”. The critical point is that the Court did hear that precise argument from the Crown
at a later date. The RCMP and its legal advisers were explicit in their factum in the Court of
Appeal, where it was argued that “regard must be had to the following considerations ... (f)
The R.C.M.P. ... consulted with the Department of Justice with regard to any problems of
illegality” (emphasis added). We understand that the same position was advanced to the
trial judge. As Rogers, supra, shows, it is not always necessary for the client actually to
disclose part of the contents of the advice in 6rder to waive privilege to the relevant
communications of which it forms a part.‘ It was sufficient in this case for the RCMP to
support its good faith argument by undisclosed advice from legal counsel in circumstances
where, as here, the existence or non-existence of the asserted good faith depended on the

content of that legal advice, The clear implication sought to be conveyed to the court by the
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RCMP was that Mr. Leising’s advice had assured the RCMP that the proposed reverse sting

was legal.

71 Cpl. Reynolds was not required to pledge his belief in the legality of the reverse
sting operation (comparable to the bank’s putting in issue its belief in the correctness of the
advice it was obtaining from the receiver in Rogers, supra). Nor was it necessary for the
RCMP to plead the existence of Mr. Leising’s legal opinion as a factor weighing against the
imposition of a stay of proceedings (which went beyond what was done in Rogers). The
RCMP and the Crown having done so, however, [ do not think disclosure of the advice in

question could fairly be withheld.

Result of Non-Disclosure

72 Having found that the requested communications ought to have been disclosed
at trial, the Court of Appeal nevertheless excused non-disclosure on the basis that it was
willing to “assume the worst” against the Crown, observing at p. 197 that “[o]n any version
there is no avoiding that this was very serious misconduct which should not be condoned by

the courts in the sense of giving any encouragement to its repetition”.

73 I do not agree, with respect, that non-disclosure of information clearly relevant
to the good faith reliance issue can properly be disposed of by adverse inferences. The
appellants were entitled to disclosure. The Court of Appeal said that it was prepared to
assume the worst against the RCMP and on that basis felt able to use 5. 686(1)(5)(1i1) of the
Code to uphold the decision of the trial judge. The difference between my approach and

that of the Court of Appeal is that in my view, with respect, a Department of Justice opinion
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pronouncing the reverse sting to be unlawful would weigh differently in the balancing of
community values than a Department of Justice opinion to the opposite effect. Police
illegality of any description is a serious matter. Police illegality that is planned and
approved within the RCMP hierarchy and implemented in defiance of legal advice would, if
established, suggest a potential systemic problem concerning police accountability and
control. The RCMP position, on the other hand, that the Department of Justice lent its

support to an illegal venture may, depending on the circumstances, raise a different but still

serious dimension to the abuse of process proceeding. In either case, it is difficult to assume

“the worst” if neither alternative has been explored to determine what “the worst” is.
Because the RCMP made a live issue of the legal advice it received from the Department of

Justice, the appellants were and are entitled to get to the bottom of it.
Disclosure Direction

74 The relevant legal advice received by Cpl. Reynolds should be disclosed to the
appellants. This is not an “open file” order in respect of the RCMP’s solicitor and client
communications. The only legal advice that has to be disclosed is the specific advice

relating to the following matters identified by Cpl. Reynolds:

1. The legality of the police posing as sellers of drugs to persons believed to

be distributors of drugs.

2. The legality of the police offering drugs for sale to persons believed to be

distributors of drugs.

66
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3. The possible consequences to the members of the RCMP who engaged in

one or both of the above, including the likelihood of prosecution.

While Cpl. Reynolds also sought advice from Mr. Leising about other matters, including the
legality of any release of a sample of hashish to potential buyers, advice in these respects
need not be disclosed as they do not relate to a live issue at this stage of the case. If the
relevant advice is documented, those portions of the documents that deal with extraneous
matters or that describe police methods of criminal investigation may be masked. Allthatis
required is disclosure to the appellants of the bottom line advice to confirm or otherwise the
truth of what the courts were advised about the legal opinions provided by the Department
of Justice. If there is a dispute concerning the adequacy of disclosure, the disputed
documents or information should be provided by the Crown to the trial judge for an initial
determination whether this direction has been complied with. The trial judge should then

determine what, if any, additional- disclosure should be made to the appellants.

75 If it turns out that Mr. Leising simply erred in connection with this particular
opinion, disclosure will support the RCMP officers’ claim that they acted in good faith on
legal advice, and the application for a stay of proceedings will have to be dealt with on that

basis.
Nature of the New Trial
76 Even if it is established that the RCMP proceeded with the reverse sting

contrary to the legal advice from the Department of Justice, the result would not

automatically be a stay of proceedings. The test in Mack would still apply. The RCMP
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used its alleged good faith reliance on the Department of Justice legal advice to neutralize or
at least blunt any finding of police illegality. If it were determined that the police did not
rely on Department of Justice advice, the result would be a finding of police illegality
without extenuating circumstances. As discussed in paras. 42 and 43, police illegality does

not automatically give rise to a stay of proceedings.

77 If it should turn out that the reverse sting was launched despite legal advice to
the contrary, I think this would be an aggravating factor. However, to repeat, it will be up to
the trial judge to determine whether or not a stay is warranted in light of all the
circumstances, including the countervailing consideration that police conduct did not lead to
any serious infringement of the accused’s rights, the RCMP was careful to keep control of

the drugs and ensure that none went on the market, and the acknowledged difficulty of

combatting drug rings using traditional police methods.

78 In R. v. Pearson, [1998] 3 S.C.R. 620, this Court accepted that in entrapment
applications where the innocence of the accused is no longer a live issue, a new trial may be
limited to the stay of proceedings application. The authority to make such an order under ss.

686(2) and (8) is explained in Pearson, at para. 16:

... the quashing of the formal order of conviction does not, without more, entail
the quashing of the underlying verdict of guilt. In most successful appeals
against conviction, the court of appeal which quashes the conviction will also

. overtumn the finding of guilt; however, the latter is not a legally necessary
consequence of the former. Under s. 686(8), the court of appeal retains the
jurisdiction to make an “additional order” to the effect that, although the formal
order of conviction is quashed, the verdict of guilt is affirmed, and the new trial
is to be limited to the post-verdict entrapment motion.
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As entrapment is simply one form of abuse of process, the same approach should be adopted

in the present case.
Conclusion
79 The appeal is allowed in part, a new trial is ordered limited to the issue of
whether a stay of proceedings should be granted for abuse of process. The respondent is
ordered to disclose to the appellants the materials referred to in para. 74 of these reasons in
advance of the retrial.

Appeal allowed in part.

Solicitors for the appellant Campbell: Gold & Fuerst, Toronto.

Solicitor for the appellant Shirose: Irwin Koziebrocki, Toronto.

Solicitor for the respondent: The Attorney General of Canada, Toronto.
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Barristers & Solicitors McCarthy Tétrault LLP
Patent & Trade-mark Agents ) Box 48, Suite 5300
Toronto Dominion Bank Tower
Toronto, ON MS5K 1E6

McCar thyTétraul‘g Telephone: 416 36241812

Facsimile: 416 868-0673
meearthy.ca
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George Vegh f

Direct Line: 416 601-7709
Direct Fax: 416 868-0673
E-Mail: gvegh@mccarthy.ca
September 28, 2009

Ontario Energy Board
2300 Yonge Street
P.O. Box 2319

Suite 2700

Toronio ON M4P 1E4

~ Attention: Ms Kirsten Walli
Board Secret{ar_'yr

| Dear Ms. Walli: :

Re:  Smart Metering and Smart Sub-Metering in New Condominiums =~ |
Board File No: EB-2009-0308 '

Undertaking from Motlon

We are counsel for Torrontlo Hydro Electric System Ltd. (“THESL”). During th,e Motion for
Production of Materials heard on September 25, 2009, I undertook to provide the Board with
a copy of the decision that'I referred to respecting the Board’s interpretation of s. 4.0.1 of
Ontario Regulation 161/99 (the “Exemption Regulation™). The Exemption Regulation
provides that exemptions from specified regulatory requirements (including licénsing and
rate regulation) are available for distributors (mcludlng condominiums and condominium
developers) “who distribute electricity for a price no greater than that required to recover all
reasonable costs.”

In my submissions on September 25, I referred the Panel to the Board’s decision in EB-2009-
0111 which stated: “This means that the distribution of electricity cannot be undertaken by
an Exempt Distributor for Profit.” At the close of my submissions, I undertook ito provide
the Board with a copy of “the earlier decision of the service area amendment proceeding
where the Board first looked at the exemption for unlicensed distributors and address{ed] the
question of whether cost iricluded a profit.” (Transcript at p. 166). |

To complete the undertaking, the earlier decision is RP—2003—.0044, dsted February 27, 2004
(the “Service Area Amendment Proceeding™). A copy of that decision is enclosed. The
specific passage to which I was referring is at paragraph 183, which states:

Vancouver, Celgary, Toronto, Ortawa, Montréal, (Qubec, and London, UK
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September 28, 2009 ~2 - ' Kirsten Walli

“The Board notes that section 4.0.1 of Ontario Regulation 161/99, as amended, provides an
exemption from licensing for owners and operators of distribution systems in a broad range
of settings including condominium buildings, residential complexes, industrial, commercial,
or office buildings, and shopping malls. The exemption extends to distribution systems
located entirely on land owned or leased by the distributor. For the exemption to apply, the
distributor must simply recover its reasonable costs associated with the distribution, and not
impose upon consumers a price which includes a profit.”

In addition, in reviewing the transcript, I came across a typographical error. The transcript
stated at p. 86, line 14: “Toronto Hydro’s information here is speculative, but it’s not
complete.” It should read: “Toronio Hydro’s information here is #ot speculative, but it’s not
complete.” Mr. Zacher’s submission indicated that he understood me to say the former point,
so it may be that I either did not speak clearly or misspoke. In.any event, I apologize for the
confusion and would like the record to be corrected to reflect my original intention.

i

Finally, I'wanted to take this opportunity to invite Mr. Zacher to correct a statement that he
made on the record as well, Mr. Zacher’s submissions on Friday stated that letters were sent
from THESL to Complainants in March, 2009, and “it was as a result of these letters that an
inquiry, an investigation was commenced by Board Staff.” (Transcript, p. 105, lines 20-21).
However, the evidence from Compliance Staff included in Mr.i Duffy’s affidavit indicate that
Board Staff’s investigation of THESL commenced at least as clarly as July, 2008 (See
Affidavit of Patrick Duffy, Exhibit A, Disclosure Index of Documents; see also, the same
document in THESL’s Amended Motion Materials at Tab 3.). 'Thus, to the extent that the
time period of the enquiry is relevant for the Board’s determinajtion of this motion, it appears
that the investigation commenced in July, 2008 and not, as Mr. Zacher suggested, March,
2009. ‘
|
I invite Mr. Zacher to either correct the record or to correct my|mf0rmat10n as to when the
investigafion commenced

|
Sincerely,

697961 i

McCarthy Tétraukt LLP
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ONTARIO ENERGY BOARD

Rutes of Practice and Procedure
(Revised November 16, 2006 and July 14, 2008)

The Board may require the whole or any part of a document filed to be
verified by affidavit.

Written Evidence

Other than oral evidence given at the hearing, where a party intends to
submit evidence, or is required to do so by the Board, the evidence shall
be in writing and in a form approved by the Board.

The written evidence shall include a statement of the qualifications of the
person who prepared the evidence or under whose direction or control the
evidence was prepared,

Where a party is unable to submit written evidence as directed by the
Board, the party shall:

(a) file such written evidence as is available at that time:
(b)  identify the balance of the evidence to be filed; and

(c)  state when the balance of the evidence will be filed.



28.

ONTARIO ENERGY BOARD e

Rules of Practice and Procedure
(Revised November 16, 2006 and July 14, 2008)

Interrogatories

28.01 In a'ny proceeding, the Board may establish an interrogatory procedﬁre to:

28.02

29,

29.01

(a)

(b)

(c)

(d)

clarify evidence filed by a party;
simplify the issues;

permit a full and satisfactory understanding of the matters to be
considered; or

expedite the proceeding.

Interrogatories shall:

(a)
(b)

(c)

(d)

(e)
)

be directed to the party from whom the response is sought;

be numbered consecutively, or as otherwise directed by the Board,
in respect of each item of information requested, and should
contain a specific reference to the evidence;

be grouped. together according to the issues to which they
relate; :

contain specific requests for clarification of a party's evidence,
documents or other information in the possession of the party and
relevant to the proceeding;

be filed and served as directed by the Board; and

set out the date on which they are filed and served.

Responses to Interrogatories

Subject to Rule 29.02, where interrogatories have been directed and
served on a party, that party sha!l:‘

(a)

(b)

.
provide a full ahd adequate response to each interrogatory,;

group the responses together according to the issue to which they
relate;

18



29.02

29.03

29.04

(9)
(h)

ONTARIO ENERGY BOARD

Rules of Practice and Procedure
(Revised November 16, 2006 and July 14, 2008)
repeat the question at the beginning of its response;
respond to each interrogatory on a separate page or pages;

number each response to correspond with each item of
information requested or with the relevant exhibit or evidence;

specify the intended witness, witnesses or witness panel who
prepared the response, if applicable;

file and serve the response as directed by the Board, and

set out the date on which the response is filed and served:

A party who is unable or unwilling to provide a full and adequate response

(a)

(b)

(c)

to an interrogatory shall file and serve a response:

where the party contends that the interrogatory is not relevant,
setting out specific reasons in support of that contention;

where the party contends that the information necessary to provide
an answer is not available or cannot be provided with reasonable
effort, setting out the reasons for the unavailability of such
information, as well as any aiternative available information in
support of the response; or

otherwise explaining why such a response cannot be given,

A party may request that all or any part of a response to an interroga‘tory'
be held in confidence by the Board in accordance with Rule 10. '

Where a party is not satisfied with the response provided, the party may
bring a motion seeking direction from the Board.

Where a party fails to respond to an interrogatery made by Board staff, the
matter may be referred to the Board. '
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