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Tuesday, November 24th, 2009


--- Upon commencing at 9:33 a.m.

MR. KAISER:  Please be seated.

The Board is sitting today in connection with an application filed by Enbridge Gas Distribution Inc. on September 1st, as modified on September 14th.  That application sought an order from the Board approving, pursuant to section 36 of the Ontario Energy Board Act, rates for the distribution, transmission and storage of natural gas effective January 1st, 2010.

On October 23rd, the Board issued a procedural order indicating that it wished to hear submissions on a jurisdictional issue.  At the time, it was described as whether electricity generation facility projects and their associated costs, assets and revenues are properly part of the regulated operations of Enbridge, and asked the parties to address two questions.  Those were, first:
"Are the electricity generation facility projects and their associated costs, assets and revenues properly part of the regulated operations of Enbridge and thus under the Board's ratemaking authority?"

The second question was:

"If not, does the Board have jurisdiction to deal with the electricity generation facility projects and their associated costs, assets and revenues outside of the ratemaking process?"

Those two questions were modified slightly in a procedural order of November 9th, in light of some conversation -- communication, I should say, with Enbridge, and the Board indicated there at page 2 of that order that the Board wishes to receive submissions that deal with this jurisdiction to deal with all of the Green Energy Initiatives proposed by Enbridge in this application, and, accordingly, the Board amended the questions to be answered at the preliminary motion as follows.  First:
"Are the Green Energy Initiatives described in Enbridge's application and their associated costs, assets and revenues properly a part of the regulated operations of Enbridge and thus under the Board's ratemaking authority?"
The second question read:
"If not, does the Board have jurisdiction to deal with the Green Energy Initiatives and their associated costs, assets and revenues outside of the ratemaking process?"

The Board has received written submissions from Enbridge, the Board Staff and nine intervenors and sets today as the time to hear oral argument with respect to this matter.

May we have the appearances, please?
Appearances:

MR. CASS:  Thank you, Mr. Chair.  Fred Cass and David Stevens for Enbridge.

MR. KAISER:  Mr. Cass.

MR. WARREN:  Robert Warren.

MR. KAISER:  Mr. Warren.

MR. KLIPPENSTEIN:  Murray Klippenstein and Basil Alexander for Pollution Probe.

MR. KAISER:  Mr. Klippenstein.

MR. THOMPSON:  Peter Thompson for Canadian Manufacturers & Exporters.

MR. KAISER:  Mr. Thompson.

MR. FORSTER:  Ric Forster, Direct Energy.

MR. KAISER:  Thank you.

MR. SHEPHERD:  Jay Shepherd, School Energy Coalition.

MR. KAISER:  Thank you.

MR. KING:  Richard King for APPrO.

MR. KAISER:  Mr. King.

MR. MACINTOSH:  David MacIntosh, Energy Probe.

MR. KAISER:  Mr. MacIntosh.

MR. MONDROW:  Good morning, sir, Panel Members.  Ian Mondrow for the Industrial Gas Users Association or IGUA.

MR. KAISER:  Mr. Mondrow.  Anyone else?

MS. CAMPBELL:  Donna Campbell for Board Staff.

MR. KAISER:  Thank you.  Is Mr. Buonaguro here or somebody in his stead?  All right, thank you.  How do you wish to proceed, Ms. Campbell?

MS. CAMPBELL:  I would think that you may wish to ask Enbridge if they wish to start with their oral argument, first.

MR. KAISER:  All right.

MS. CAMPBELL:  And then --

MR. KAISER:  No preliminary matters, then?

MS. CAMPBELL:  I am not aware of any.  Thank you.

MR. KAISER:  All right.  Mr. Cass.
Submissions by Mr. Cass:

MR. CASS:  Thank you, Mr. Chair.  In order to assist the argument that I will be presenting this morning, we have prepared a compendium of the items that were referred to in the submissions filed by Enbridge.

MR. KAISER:  Thank you.  Do you want us to mark this?

MR. CASS:  That would probably be convenient, Mr. Chair, yes.

MR. KAISER:  All right.  What number would this be?


MR. SCHUCH:  Yes, Mr. Chair.  That will be Exhibit K1.1, and that is the compendium of Enbridge Gas Distribution for oral argument on November 24th, 2009.

EXHIBIT NO. K1.1:  EGDI compendium of documents for oral argument on November 24th, 2009.

MR. CASS:  Mr. Chair, I thought that I could most usefully use my time in making these oral submissions by addressing what I perceive to be misconceptions that have arisen about the position of Enbridge.

As a result, most of my submissions will be directed to those, and there are a number of them.

I thought that, in starting out on that path, perhaps it would be useful if I could just quickly take the Board to Enbridge's initial evidentiary filing that sets out what Enbridge is actually requesting of the Board in this particular case.

That can be found at tab 1 of the compendium.  This is the prefiled evidence that was filed to describe the Green Energy Initiatives.  Specifically, if the Board might take a minute just to skip over the pages 4 and 5, paragraphs 16 and 17 of this item of evidence, these two paragraphs, I believe, summarize the proposal that Enbridge has brought forward in this case.

Without reading paragraphs 16 and 17 word for word, I can paraphrase them to indicate that Enbridge is proposing that the assets associated with the particular initiatives be included in the regulated utility and a component of total rate base for ratemaking purposes, and that the operating costs and revenues associated with these projects be included when calculating the utility revenue requirement and any deficiency or sufficiency for ratemaking purposes.

As the Board will see in paragraph 16, at this time Enbridge expects the amounts to be charged to customers connecting to these projects would be set by contract.  Enbridge is not asking the Board to set rates for the services or any outcome of the Green Energy Initiatives themselves.

Then, in paragraph 17, there is further elaboration on Enbridge's approach.  In essence, the proposal by Enbridge is that these initiatives be wrapped up in the approach that is taken to system expansion projects and that Enbridge would ensure that the combined impact of all 2010 expansion projects within the overall system expansion portfolio, including these Green Energy Initiatives, would result in a positive net present value.

That's the proposal that's in front of the Board from Enbridge.

Now, with that context, I do want to launch into some of these clarifications that I referred to where I believe that Enbridge's position has not been fully appreciated.

The first is with respect to a reference that Enbridge made in its initial submission to emergency backup generation.

As an example, I believe that Union Gas, in paragraph 8 of its argument, referred to this emergency backup generation as if it is part of the Green Energy Initiatives.  That is not the case.

As you pointed out at the outset, Mr. Chair, we started out with a different set of issues.  The original issue or the first of the two original issues posed by the Board was whether electricity generation facility projects and their associated costs are part of the regulated operations of Enbridge.

In the context of that issue, Enbridge thought it was quite relevant to point out that there are, in fact, electricity generation assets that are in the regulated utility now.  Emergency backup generation is the prime example of that.

It was an example in the context of the issue about electricity generation facility projects.  In the context of the new issue about Green Energy Initiatives, I'm not sure that it has any relevance.  It is not a Green Energy Initiative.


So, just as a result, in particular, of the comment made by Union, I thought it was important to make that clear.


Another comment that was made in the arguments and a reference -- one reference for this would be the argument of Schools at paragraph 8, was that Enbridge had sought to argue to the Board that the statutory objectives in the Ontario Energy Board Act are, themselves like an independent source of jurisdiction for Enbridge's proposal.

Without going through the written submissions, the Board can see, starting at page 5 of Enbridge's original submission, that Enbridge, in fact, started with section 36 of the Ontario Energy Board Act and Enbridge has not at any time suggested that that is anything but the starting point for the jurisdictional argument.  However, in interpreting section 36(1) one very quickly gets to a number of cases, some of which are quite recent, that address the scope of that section.

One of those recent cases was the decision of the Divisional Court in the LIEN case.  It is in the compendium and I will be coming back to it in a little more detail.  But as referred to in Enbridge's original submission, the LIEN case said that just and reasonable rates must be determined in the context of the statutory objectives.

That's the path laid out by the courts that brings in the objectives and that's the path that Enbridge was following in its argument.  It is a contextual argument.  In my submission, much of the differences between the arguments that you have seen in this case, for and against the Board's jurisdiction, have to do with whether one looks at section 36 in a narrow and literal sense, or whether one looks at it in a contextual sense.

Enbridge submits that it has to be looked at in the full context of the Ontario Energy Board Act, and the decision of the Divisional Court was very plain in indicating that one of the first steps in getting the context was to go to the statutory objectives.  That is what Enbridge does in its argument.  It does not seek to advance the proposition that the statutory objectives are an independent source of jurisdiction.

Another point that I think is very important to address, because it seems to underlie much of the difference in the arguments that the Board has received in writing on this issue, relates to Board policy.

In particular, the submissions that I will be making to you this morning seek to emphasize the distinction between Board policy and Board jurisdiction.

Just to be clear on this, Enbridge's original argument did, of course, contain submissions about government policy and without going back through all of the things that were said in the written argument, Enbridge set out three avenues within the statute as to how government policy feeds the Board's jurisdiction.  Again, that was part of the contextual approach.

But at the same time, Enbridge submits most strongly to the Board that Board policy does not either create or take away Board jurisdiction.

In my submission, it can't be the case that Board policy can create or take away Board jurisdiction, and it certainly can't be so consistently with the literalist interpretation of section 36 that is being advanced to the Board.

The opposing arguments take this view of section 36, that one must look very literally at those words to find Board's jurisdiction, and if that is the case then it can't possibly be so that Board policy can create or take away jurisdiction not otherwise dealt with in section 36.

Let me come to what I believe is the key example of where, in my submission, the Board policy has become confused with jurisdiction.

Not to pick on Board Staff in any fashion, but I think the best illustration could be found if you were to turn up Board Staff's submissions on these issues.

In particular, I would ask you to turn to page 14 of Board Staff's submissions.

Paragraph 14 is addressing what's been called ancillary programs or ancillary services or businesses that were formerly part of the gas utility.  Page 14 of the Board Staff submissions.  So at the top of the page, for example, you will see -- if we are all together on the right page -- for a period of time the Board permitted ancillary services as part of the utility operations.

Just as examples, I am sure the Board is well aware but these ancillary services included many things.  It included sales, merchandise sales.  Sales of appliances, including electric appliances.  It included heating protection programs.  There were many -- and of course the water heater rental program is one of the more prominent ones.  There were many of these.

So at page 14, Board Staff discusses how these were permitted as part of utility operations.  Then in the second paragraph, as the number of ancillary services grew, the Board became more restrictive in its view of what would be permitted within utility operations and how those would be treated.  I think that is a fair statement.

Then in the next paragraph, Board Staff submits that the treatment of ancillary services is not representative of the Board undertaking the type of jurisdictional analysis urged by Enbridge.  Instead the history of the Board's regulatory treatment reveals a narrowing.

Well, in my respectful submission, Mr. Chair, that is a history of Board policy.  There has been no narrowing of the statutory jurisdiction since the time when the ancillary programs were first allowed in utility operations.

It is Board policy that has resulted in the narrowing that is described here.  In fact, my submission to the Board is, looking at the statute itself, and the jurisdiction within the statute, there have been words added to the statute that have been treated as, if I could say, reinforcing the broad jurisdiction of the Board.  If anything, there's more in the statute now to support a broad jurisdiction of the Board, than there was before.

In particular, when I am talking to the additional words in the statute that weren't there when the ancillary programs were originally allowed within utility operations, I am talking about subsection 3 of section 36.  This is the subsection that talks about the Board being able to use any method or technique that it considers appropriate.

Now, were it not for the court decisions and, in particular, the LIEN decision, one can, I think, conceive of an interpretation of section 36 that might suggest that it is really just going more to a mechanical exercise by the Board, rather than anything that should have much of a bearing on jurisdiction when it refers to any method or technique.

But what I wanted to do, just briefly if I could, is I did say I would come back to the LIEN decision.  I just wanted to take the Board to that, just to show the Board that, in fact, these particular words did achieve some prominence in the court's determination about the broad jurisdiction of the Board.  So that is at tab 8 of the compendium.

I won't dwell on this, but there are a number of examples and I thought it would be useful to point them out.

So this is a decision of the Divisional Court in the LIEN appeal.  There is a dissent.  I will be just referring, at this point, to the majority decision.

If I could take the Board, for example, to page 11.  I'm sorry, I think there is an earlier reference.  Page 8, paragraph 35.

So the first sentence of paragraph 35 indicates that the Divisional Court has emphasized in the past that the Board's mandate to fix just and reasonable rates is unconditioned by direct criteria and is broad.  The Board is expressly allowed to adopt any method it considers appropriate.

There is the first example of how the Court uses section 36.3 as part of the analysis to allow it to make conclusions about the breadth of the Board's jurisdiction.

Paragraphs 52 and 53 are much the same.  Paragraph 52 is over on page 11 under "Conclusions on the Board's Jurisdiction".

So at paragraph 52, the Court starts out talking about the traditional approach of cost of service, and then right at the beginning of paragraph 53:

"However, the Board is authorized to employ any method or technique that it considers appropriate to fix just and reasonable rates."

Again, these words take on a particular role in the Court's decision here as it is making determinations about the breadth of the Board's jurisdiction.

Then again in paragraph 55 -- 54 is some more discussion about what cost of service is all about, and then again in paragraph 55:

"However, in our view the Board need not stop there.  Rather, the Board, in the consideration of its statutory objectives, might consider it appropriate to use a specific method or technique to do various things..."

And several examples are given in this paragraph.

Then just one last example.  Page 12, paragraph 61, this is really the Board's -- sorry, the Court's ultimate conclusion on jurisdiction at paragraph 61 on page 12:

"In our view, and we so find, the Board has the jurisdiction to take into account the ability to pay in setting rates.  We so find, having taken into account the expansive wording of section 36(2) and (3) of the statute."

(3), of course, is the wording that we're talking about.

So, again, my point here is simply that while there may have been a narrowing of Board policy since the time of the ancillary programs, if anything, the breadth of the Board's jurisdiction under the statute has been made more clear with the addition of the words now found in subsection 36(3).

Now, another point that I felt was important to make clear in relation to Enbridge's position is that Enbridge does not say that the Minister's Directives create jurisdiction on their own.

What Enbridge is saying, with respect to the Directives, is that they are a highly material development in relation to what the Board has called in the past the pure utility policy.

It is my submission to the Board, and I hope this is not contentious, that the undertakings given by gas utilities to the Lieutenant Governor In Council have been really treated as what I would call the primary embodiment of this pure utility policy.

For an example of that, I could take you to the Board's generic DSM decision.  This can be found at tab 14 of the compendium.  I am not going to go through a lot of this.  I just want to take the Board to a couple of paragraphs in support of my point that the undertakings have been considered to be really the manifestation of this pure utility policy.

I am looking, first, at the bottom of page 49 at tab 14.  The bottom paragraph on page 49 starts out:

"The Board considers that the regulatory construct in Ontario is the concept of a pure distribution utility.  This is manifested in the undertakings and in the Board's rulings for some time."

Again, quite consistent with the submissions that Board Staff has made and that I have indicated to the Board in our submissions about Board policy as embodied, as far as the pure utility concept is concerned, in the undertakings.

Then over at the top of page 51 of the same decision, there is -- the discussion here is about whether gas utilities can undertake what's called "stand-alone electric CDM activities".

Enbridge is already doing some electric conservation and demand management.  The issue pertained to what's described here as stand-alone electric CDM.

So at the top of page 51, the paragraph indicates:

"The concern arises if the gas utilities undertake stand-alone electric CDM activities..."

And then if I can skip to the last sentence of the paragraph:

"This would alter the regulatory construct of a gas distribution utility, which would necessitate a review under the undertakings and the Board's regulatory policies."

So it is a matter of policy and it is a policy that, until then, had been embodied in the undertakings.

But, in my submission, this is where the Directives are so important.  It is not that Enbridge is saying that the Directives create a Board jurisdiction.  The undertakings, as a result of the Directives -- insofar as Green Energy Initiatives are concerned, the undertakings no longer embody this pure utility concept.  That is the point that Enbridge is making.

Not only do they not embody the pure utility concept.  My submission is that the Directives send a clear message that the Board -- sorry, that the government - I'm sorry, the government - considers Green Energy Initiatives to be more important than strict adherence to the idea of a pure utility.

And this was addressed in the written submissions by Enbridge, so I won't go into great detail on it, but, in my submission, this only makes sense for the reasons that were set out in Enbridge's written submissions.  Green Energy matters are things that have to be approached on an integrated basis.  Climate change cannot be addressed through piecemeal and ad hoc attempts to look at individual pieces of the puzzle.

The only meaningful way in which Green Energy objectives can be addressed and can be met is on an integrated approach to energy that does not fit this pure utility concept that used to be embodied -- it is still embodied in the undertakings, but it used to be more widely embodied in the undertakings, and it is now no longer supported in the undertakings, insofar as Green Energy Initiatives are concerned.

MR. KAISER:  Mr. Cass, the undertakings you're referring to, those are the August 10th, 2006 ones?

MR. CASS:  Yes, they -- no, that would be a Directive August of 2006.

The undertakings are in the compendium, and I am going to come to them.  They're at one of the early tabs.  I think it is probably tab 2, and they're from 1998, December of 1998.

I will be coming to them.

MR. KAISER:  My question, though, was:  The August 10th, 2006 Directive, I misspoke --

MR. CASS:  Yes.

MR. KAISER:  -- being I guess 15 days prior to the date of this decision, was there any reference in this decision, or this hearing I presume you were involved in?  Did the panel there consider the August 10th, 2006 Directive; do you know?

MR. CASS:  Going by memory, Mr. Chair, I can't remember it being considered by the panel.  Someone else may have a better memory than me.  I don't have a recollection of that.

MR. KAISER:  Okay, thank you.

MR. CASS:  Now, there is a particular reason why I've been harping on this point about the Directives, and it relates to a submission made by Board Staff, again, without any intention to pick on Board Staff.

There was a particular submission there that went to really the reason for the Directives.  This can be found at page 12 of Board Staff's submissions, but I will try to paraphrase it.

Board Staff picked up on the commonality of the wording in section 36 and in the undertakings, because both used this wording "transmission, distribution and storage of gas".

Board Staff's point was, Well, if as Enbridge says these initiatives are allowed under section 36, the wording is the same under the Directives -- sorry, under the undertakings.  So no Directive was necessary for the government to give its indication that these initiatives should be pursued.

This is the reason I've gone through a little bit of background about Board policy on the pure utility concept.  Again, I think there is a clear distinction between pure utility concept or Board policy and Board jurisdiction.  However, the point is that in response to Board Staff's idea as to why the Directives may or may not have been necessary, it is my submission that the Directives were necessary because of the Board policy around the pure utility policy and the use of the undertakings as the embodiment of that.


The reason for the Directives, in essence, is to indicate that the pure utility policy needs to give way to the need to encourage Green Energy Initiatives.

Now, another comment that has been made, I think in more than one argument, picked up on language in the Directives that makes clear that it is not the government's intention to tell the Board how to do its job in relation to rates.  So I think it would be useful to look at what wording the government actually used there.


So the best example would be the most recent Directive, which is at tab 3 of the compendium.

The wording, in particular, is at the very end of the Directive, just above the minister's signature on page 3.  And the wording indicates that this Directive is not, in any way intended to direct the manner in which the OEB determines rates for the sale, transmission, distribution and storage of gas.

The way this provision has been referred to in other arguments - and I apologize if I have misinterpreted the arguments - but it seems to be taken as a Directive confirming that the Board does not have jurisdiction in what is now before it.

I would submit, with respect, that it's quite the opposite.  It does not, in any fashion, say that the minister does not anticipate that the Board will be without jurisdiction to address these matters.  It's saying that the minister is not intending to direct the manner in which the Board exercises its jurisdiction.


It is not directing the manner in which the Board determines rates; in other words, how the Board exercises its jurisdiction.  If anything, it is assuming that the Board does have jurisdiction.  I don't put a lot of weight on that.  I wouldn't have brought this forward as confirmation that the Board has jurisdiction, if anything, that is what it tends to support, but my main point here is simply to the extent that this is relied on as an indication that the Board does not have jurisdiction, in my submission, it is not saying that, in no way is it saying that the minister is assuming that the Board has no jurisdiction.

MR. SOMMERVILLE:  Mr. Cass, the issue here is ratemaking.  So the question is, I think, not that the government intended you to do other things, that's what the Directive says, it says you can do other things.  But the issue here is ratemaking.

The issue is inclusion of this activity within rate base and in the calculation of revenue requirement.

MR. CASS:  Absolutely.

MR. SOMMERVILLE:  So how do we cross that membrane?  We understand that the government wanted you to do something other than distribution, transmission and storage of gas.  We know that much.

What we don't know is whether we can, by some mechanism or some reasoning, arrive at a point where that ought to be included in rate base.

MR. CASS:  Yes.  And Mr. Sommerville, for the reasons given in written submissions and for the reasons that I will elaborate on more as I go further this morning, I submit that you get there by the contextual interpretation of section 36.  That section 36 gives you the jurisdiction to do this.

The jurisdiction was found within section 36, even under the prior wording of the statute, to allow ancillary programs to be treated in the same fashion, to allow DSM to be treated in the same fashion, and going back historically there were other things even including exploration for natural gas were treated in this fashion.  The jurisdiction is there.  It is a contextual interpretation and I will have some more to say about that as we go on.

MR. KAISER:  All you're saying is that this sentence, to the extent it reflects any government thinking, is that the government's not telling us how to -- what the appropriate rate treatment is for these things.

MR. CASS:  Yes.  And it's not telling you you don't have jurisdiction, it is leaving it to you.

MR. SOMMERVILLE:  Just on that point, what it refers to is the sale transmission, distribution, and storage of natural gas.

MR. CASS:  Yes.

MR. SOMMERVILLE:  So they're not telling the Board how to set rates for those activities.

MR. CASS:  Yes.

MR. SOMMERVILLE:  Right?  It doesn't say anything about the, these new, these new objects.

MR. CASS:  Yes.  But again, there is no proposal that rates be set for any of these new things.  There is no proposal that the Board set rates for the output of --

MR. SOMMERVILLE:  I am not trying to be argumentative.  That is not the rate we're talking about.  The rate we're talking about is the rate to the ratepayer which under your proposal would be formulated, in part, through the application of rate base including these Green Energy Initiatives and the revenue requirement offset.

MR. CASS:  Yes.  That's right.  Yes.

MR. SOMMERVILLE:  That's the rate that we're talking about.

MR. CASS:  Yes.

MR. SOMMERVILLE:  Not the rates for the actual programs.

MR. CASS:  Yes.

MR. KAISER:  Your argument really is -- the question is whether we can include these costs in setting rates for gas?

MR. CASS:  That's right.  Costs and revenues.

MR. KAISER:  Not rates for the Green Energy Initiatives.

MR. CASS:  That's right.

MR. KAISER:  Right.

MR. CASS:  There have also been a number of assertions made by certain parties about what does or does not go on in competitive markets and attempt to relate that to this jurisdictional issue that is now before the Board.

Now, these arguments, at least to some extent, are premised on the proposition that these Green Energy Initiatives are non-monopoly activities that can be left to the competitive markets.  I think, in essence that is what is being said, at least as I understand the submissions.


I suggest to the Board that if the government thought that these activities could be just left to the competitive market, there would have been no reason for it to go to the trouble of issuing a Directive.

My submission is that obviously the government did not think it was sufficient just to leave these to happen in the competitive market.  And it is at this point that I would like to take the Board, just very quickly, to the wording of the undertakings.  Those are at tab 2 of the compendium.

These were issued December of 1998.  There is a number of provisions, but really the core of this, of these undertakings is paragraph 2.1.  Certainly this is what is of relevance in relation to the issues that we're now addressing.

Paragraph 2.1 refers to consumers.  That of course is now Enbridge, used to be Consumers Gas.  So the particular provision is:  Consumers shall not, except through an affiliate or affiliates, carry on any business activity other than the transmission, distribution or storage of gas without the prior approval of the Board.

Now, what these undertakings are, as the Board would be well aware, is commitments made by Enbridge and related companies essentially to the government, to the Lieutenant Governor in Council.  So the Lieutenant Governor in Council would have been well aware that paragraph 2.1 allows Enbridge to do any or all of these activities through an affiliate or affiliates.  The wording couldn't be more clear in paragraph 2.1:

"Enbridge shall not accept, through an affiliate or affiliates, carry on business activities other than transmission, distribution or storage of gas."


So if the minister felt or the government felt that it was adequate to leave these initiatives to unregulated businesses, the government did not have to do anything.

The wording, as it is, permits these activities to be done through affiliates.

But obviously the minister wasn't content to do nothing.  And it is my submission that in specifically taking the trouble to issue not one but two Directives authorizing Enbridge and Union to engage in particular activities, the government must have had an expectation that there was a role here for the utilities that is not being fulfilled in competitive markets.

MR. KAISER:  Can I ask you a procedural question.

MR. CASS:  Yes.

MR. KAISER:  If we look at this in the same language in the earlier undertakings, I am looking at the 2009 one, the minister directs the Ontario Energy Board to dispense, under section 6.1 of the Enbridge undertakings, with future compliance by Enbridge Gas Distribution Inc. with section 2.1.

You have referred to 2.1.  Then in 6, in the original document, 6.0, 6.1, which is referred to:

"The Board may dispense in whole or in part with future compliance by any of the signatories thereto without any obligation contained in this undertaking."


Then it goes on and there is a reference to a hearing:

"In determining whether to grant approval under these undertakings or a dispensation under article 6.1," which is what we're under, "the Board may proceed without a hearing or by way of oral, written or electronic hearing."


That suggests to me two things.  That the minister has directed the Board to do something, and there is some step the Board had to take following a hearing, or not a hearing, i.e., a decision, an order essentially, giving effect to the Directive.  Did the Board ever do that?

MR. CASS:  The Board certainly did not hold a hearing, and there have been two Directives.  I am not aware of any particular action implementing the two Directives on the Board's part.

I think the -- speaking only for myself, I think the Directives have just been broadly interpreted to mean that the Board is required to make the dispensation in paragraph 6.1 so that it follows -- whether the administrative act is actually...

MR. KAISER:  I am asking the question to you and to myself.

MR. CASS:  Hmm-hmm.

MR. KAISER:  It would appear to me the Board has missed a step, a procedural step.  It may be of no importance in the larger scheme of things, or maybe it might be, because if there was an order and a decision of the Board giving effect to the Directive, I wonder whether that would impact on this proceeding, i.e., a Board decision on this point.

MR. CASS:  Hmm-hmm.

MR. KAISER:  Anyway, I leave it to you to consider that.

MR. CASS:  Yes.  It's a very good question, Mr. Chair, and, you know, the context is an unusual one, because, to the extent that the Board would actively do something to put into effect this step, there does not seem to be a lot of discretion or movement allowed by the Directive.

In other words, it isn't really saying a particular thing will happen, as I understand it.

MR. KAISER:  All right.

MR. CASS:  Just on this point about competition, I did just also want to conclude with one additional comment in that regard.

In my submission, these assertions about what is competitive and what is not competitive, aside from what I have already said, these are not submissions that indicate that the Board does not have jurisdiction.

In other words, even in respect of activities that are properly characterized as non-monopoly, such as gas sales, the Board exercises a jurisdiction to consider the utility's role.

The Board has a jurisdiction to consider whether or not the utility will play any role in competitive activities.  It recently exercised that in respect of the EnergyLink proposal and decided no.  But there was never any suggestion the Board had no jurisdiction to consider that.

So that was just a final point on that particular issue.

Now, another point that has been argued, somewhat surprisingly to me, but I take this to be a fairly deliberate argument at least on the part of a couple of a couple of parties, is that the Board's jurisdiction can, in fact, and I guess is, compartmentalized.

"Compartmentalized" was a word Enbridge initially used in its initial submissions, and certain parties responded by, as I understand it, making an argument that, in fact, Board jurisdiction is compartmentalized between electricity and gas.

I have two submissions on that, first, the one that addresses -- sorry, secondly, the one that addresses the statute, but first I just want to address it from a practical perspective.

In my submission, that can't be correct, at least not in the literal sense or in a complete sense.  If the Board's jurisdiction is compartmentalized between electricity and gas, this would mean that in electricity gas, some party could come to the Board and say, I have a wonderful idea to conserve a lot of electricity, but because your jurisdiction is compartmentalized, you can't even think about the fact that it requires a lot more use of natural gas or something else.

In fact, Enbridge in its original submissions referred to the statutory objective in section 2 of the Act that talks about energy efficiency in the Board's consideration of gas matters.  It doesn't talk about gas, specifically just gas or electricity efficiency.

Much of what is happening in relation to Green Energy and the province's policies, much of what Enbridge is talking about in its Green Energy Initiatives has to do with efficiencies and not being wasteful in the use of energy.

In my submission, the Board cannot compartmentalize, cannot practically compartmentalize energy efficiency.  It just would not work, because efficiency in the use of electricity is not meaningful if it means a disproportionate use of gas.

So they have to be looked at together, and that is precisely what the objective in section 2 directs the Board to do when it talks about energy efficiency.

Now, more broadly, just on this issue about compartmentalization, there is no doubt that the statute uses quite a number of separate sections to talk about gas and electricity.

In my submission, this is a historical circumstance.  As the Board knows, it originally had a particular regulatory role in relation to gas, in that it was given new responsibilities in relation to electricity.  Rather than rewriting the whole statute, a particular -- a set of electricity provisions was added.  In my submission, that is a historical circumstance, rather than an indication of legislative intention that the Board was to have this narrow compartmentalized approach to its jurisdiction.

Now, why do I say that in terms of the statute?  Again, it is the context.  Our written submissions have referred to section 2, and I have referred to that again, where it talks about energy efficiency.

Another example is section 27.1.  This is the section under which the Directives that are at play here were actually given.  Now, section 27.1 can be found at tab 4 of the compendium.  The Board might just turn that up.  I wanted to say a few words about this particular provision.

Again, if one were to look at the wording of the Directives, one would find that it is this provision that the Minister was acting under when he issued the Directives.

What it says is:
"The Minister may issue and the Board shall implement Directives that have been approved by the LGIC that require the Board to take steps specified in the Directives to promote energy conservation, energy efficiency, load management or the use of cleaner energy sources, including alternative and renewable energy sources."

Now, this is not restricted, in any way, to Directives that apply only on the gas side or Directives that apply only on the electricity side.

As the Minister has done, he can make a Directive under this section that applies to the Board's responsibilities in respect of gas.  But if one looks at what it is talking about, it is talking, for example, about renewable energy sources.

I don't think, by anybody's definition of "renewable", gas is considered to be a renewable energy source.  This section is clearly contemplating that the Minister can make a Directive in a gas case that has to do with a different energy source and, in fact, a renewable energy source.

Again, it is the legislative context that confirms that this compartmentalization is not the statutory intention at all.

MR. SOMMERVILLE:  I don't want to be tedious about this, Mr. Cass, but again the question is inclusion in rates.

And I don't think anyone is suggesting that, as a result of the Directive, you are not entitled to follow these programs, if you want to.

But the question is:  How does that relate to the ratemaking exercise?  The government's initiatives are not frustrated by not including them in the rate process, surely.

MR. CASS:  Right.  But, Mr. Sommerville, I'm sorry, I don't mean to be argumentative either.  I want to have --

MR. SOMMERVILLE:  No, I am asking you --

MR. CASS:  -- a healthy debate about the issue, but I would ask you to think about, what would be the point -- I'm sorry, for a rhetorical question, too.  I shouldn't put a question back to you.  I'd suggest there seems little point in the Minister having the power to give the Board a Directive in a gas case about renewable energy sources if there is going to be no regulation, if the utility is just going to go off and do this in some unregulated fashion.

First of all, it could have been done any way by an affiliate with no Directive.  But, second, what is the point of the section 27.1 Directive power if the Board is not going to have a regulatory role?

I'm sorry, I did ask a rhetorical question and I said I wasn't going to.  I apologize.


MR. SOMMERVILLE:  That line of reasoning, if taken through all of the Directives and all of the materials here, leads you to the -- could lead to the conclusion:  Why wasn't the Minister explicit about this in the Directive?  Why didn't the Minister address this question in the Directive?  Why didn't the Minister say that this shall be included in the ratemaking activity of the utility, as utility?

MR. CASS:  Well, Mr. Sommerville, I will give you my view of why the Minister didn't do that, but it is only my view.

The Minister at no point made any suggestion that the Board would not have jurisdiction, but the Minister left it to the Board to decide.  In other words, the Board has jurisdiction, but if and when we get past the jurisdictional issue, it is up to the Board to decide what it does or does not want to do with these things from a regulatory point of view.

I believe that is what the Directives are saying.  You know, I could be wrong.  That is certainly you how I interpret them, and that's why I went back to that wording.  I didn't see anything in there that is an assumption that the Minister ever thought the Board would not have jurisdiction.  Rather, it is the Minister not presuming to tell the Board how to exercise its jurisdiction.

If the Board were to get past the jurisdictional issue, you -- is your discretion how you exercise your jurisdiction, and I don't think the Minister has told you how to do that.

MR. SOMMERVILLE:  I think the other construction would be that the Minister, in issuing the Directive, was simply liberating the company from the restrictions that the initial undertakings had imposed, as was done in 2006, and was simply liberating the company from those objects and saying, You can perform those functions, if you want to.

And I mean, that is a significant liberation for the company, it seems to me.  And that doesn't addressed question as to the rate treatment.

MR. CASS:  We may be at cross-purposes here, Mr. Sommerville, and I apologize.

Speaking for myself, if the, I wanted to say the utility but I can't say the utility.  If Enbridge Gas Distribution was liberated to do these in some sort of non-regulated fashion, I don't see the significance of it.  They could have been done under an affiliate at any time.

The significance of it escapes me, but...

MR. KAISER:  Let me put a corollary to you.  Let's suppose just for the sake of argument we had jurisdiction and then you said, Board, you can figure out what to do here.

In light of the Directive would I be right, we couldn't say, Enbridge you can do this stuff but you have to do it through an affiliate?  Because the Directive has specifically said that that restriction is lifted.  Would that be right?

MR. CASS:  Yes.  In the exercise of your discretion, assuming, again we're making the assumption about jurisdiction, you have a jurisdiction.  You exercise your discretion to say -- under that jurisdiction to say, no, we don't think these are part of just and reasonable rates.  I certainly see that you could go that far.

Now specifically saying, do it under an affiliate?  I am not sure that that matters anyway at that point once you have decided how you are exercising your jurisdiction.

MR. KAISER:  Well, my thinking is -- my question I don't have any thoughts on this of any concrete nature, but the Board actually has made a decision.  If you read this whole process, the Board was directed and was to make a decision under 6 --

MR. CASS:  Yes.

MR. KAISER:  -- lifting, lifting the restriction.  It's gone.

MR. CASS:  Yes.

MR. KAISER:  That's a Board decision now --

MR. CASS:  Yes.

MR. KAISER: -- if we follow this process through.  Maybe the Board didn't follow through with it, but that is clearly the requirement of the document -- of the Order in Council and the procedure that was set up here with respect to these undertakings.  There was a process.

So I come back to my earlier question.  We have now made a ruling, the Board has made a ruling that these restrictions are lifted.

MR. CASS:  Yes.

MR. KAISER:  We had this affiliate relationship as a result of these restrictions; right?  That's where it came from.

MR. CASS:  Yes.

MR. KAISER:  Non-utility things had to be done over there, in an affiliate.

MR. CASS:  Yes.

MR. KAISER:  So the affiliate restriction or the affiliate requirement perhaps, better put, has been lifted by a Board decision in response to a Directive from the minister.

So the consequence is, what's the ratemaking consequence of that?  Because there certainly was a ratemaking consequence, I believe, of the requirement to put it in an affiliate; right?

MR. CASS:  There --

MR. KAISER:  I.e., it couldn't go in rates.

MR. CASS:  Yes.

MR. KAISER:  Right?

MR. CASS:  Yes, that's correct.

MR. KAISER:  So the question you are asking, is there a ratemaking consequence?  Just like there was a ratemaking consequence, a requirement there be an affiliate, which is the old world.

Pursuant to the Directive and pursuant to a Board decision implementing the Directive which must have been the case, that requirement is lifted.  So that means you don't have to do it through an affiliate.  So the question is whether the converse is true, whether there is a ratemaking consequence.

MR. CASS:  Yes.  And the issue I am raising is, does this go to the Board's jurisdiction?  Or does this really go to the Board's policy and its discretion, and I am saying it really goes to the Board's policy in its discretion and that is the -- the Board can decide that as the case proceeds.

MR. KAISER:  I guess the question is, let's suppose we had jurisdiction.  Could we still decide, could another panel or this Panel when they get into the meat of the case, decide not to put it in rates?  Not to allow the cost in rates?

MR. CASS:  Yes.  In the exercise of the Board's discretion, like everything else the Board looks at in a rate case, the Board has a discretion as to what it considers to be just and reasonable rates.

MR. KAISER:  So you are not arguing that this Directive and the implementation of the Directive by the Board leads to a particular ratemaking treatment in or out, costs in or out?

MR. CASS:  That's correct.  I am arguing that the --

MR. KAISER:  It still open to the Board in your view, even if we find jurisdiction, to say, We don't think this is properly an allowable cost for the purposes of sitting the rates of gas?

MR. CASS:  Correct.  And I believe that is what the Directives themselves are saying, as well.

MR. KAISER:  All right.  Thank you.

MR. CASS:  Just before I leave section 27.1, Mr. Sommerville, I did just want to come back to it because I brought it up in the context of the Directives, but I just wanted to make clear that the submission I am making at this point is actually a broader one, just more about legislative intent and is it an intent about compartmentalization or not?

So my point here is not actually tied to the Directives.  My point is tied to what the minister can do under section 27.1 if one reads the section.

Regardless of what has or has not been done, the minister can, I submit, make a Directive in a gas case that has to do with renewable energy sources, and gas, as I said, of course not being renewable energy.

So really it is just going here to this legislative intent about compartmentalization.  I am just putting it forward as another example of how the statute could not have been intended that the Board would be looking at things in these narrow compartments if, in fact, the Board could be looking at renewable energy in a gas case.

I had a third example.  Unfortunately, I don't think it is in the compendium but the Board would be well aware of it.  It is the section 26.1.  That is the section that empowers the Board to assess expenses, the government's expenses, associated with renewable energy programs against gas distributors and the section says that gas distributors may collect these amounts from consumers as prescribed by regulation.

So, again, it is a clear contemplation in the statute that gas consumers could end up paying for renewable energy programs, and gas itself is not renewable energy.  The submission is really just about the legislative intent and my submission that there was not intended to be a compartmentalization of these functions as between gas and electricity.

I would like to move on, then, and if I may address some comments about what's been referred to as the ancillary programs or ancillary services.

In the submissions that have been made in opposition to Enbridge's proposal, if I might put it rhetorically, and particularly when the issue is brought right down to the level of something like electricity generation as it was done in the Board's first issue.  If I might put it rhetorically.

The point that Enbridge is being met with more or less is:  What does something like electricity have to do with gas distribution?

And this is where, I think it is useful to go back to the example of the ancillary programs, just to analyze this a little more deeply, and in my submission, recognize that this idea of, you know looking at something like electricity generation and saying what does it have to do with gas distribution is inappropriately narrow.

As I have already referred to, one of the most significant -- I guess the most significant of the ancillary programs was the rental of water heaters.  Just like Enbridge is proposing in this case, the costs in revenues of that program were included in utility operations.  Eventually there were issues about -- not just issues there was imputation of revenue.  I don't intend to go there.  I don't see that that is a jurisdictional point.

The real point here is that these rental water heaters were included in utility operations, without any concern in connection with those about the Board's jurisdiction to do this.

So if one were to think about the output of a water heater, it's hot water of course.  The Board does not set rates for hot water.  The Board doesn't set rates for rental of water heaters.  But the Board was never asked to do that.  It was never asked to set rates for hot water or for rental of these water heaters.  It allowed this program in utility operations because it had beneficial impacts on the gas system.

Specifically, gas-fired water heaters, first of all, just contribute to system load.  But they have a more balanced year-round load than space heating for obvious reasons.  They're considered to have benefits to the gas distribution system.

I suggest that in relation to the Green Energy Initiatives, the same sort of analysis is just as appropriate as it was for the ancillary programs.

To go back to the electricity generation example, and I shouldn't really harp on this because I don't think at any point electricity generation was put forward as a prominent part of the Green Energy Initiatives.  It just happened to be the question that the Board originally raised, but to go back to that example and analogize to the water heaters, the output of an electricity generation facility would be electricity, of course, like the output of a water heater is hot water.

Enbridge would not be asking the Board to set the rates for the output of electricity generation or for any Green Energy Initiatives, but you can well conceive, I would think, that they're within the concept of these Green Energy Initiatives.  There are very similar ways that something like this could be beneficial to the gas system, just like water heaters were beneficial to the gas system.


Again, we're talking jurisdictionally here and how one thing was considered to be within the Board's jurisdiction.  Well, one example of Green Energy Initiatives is a micro CHP, combined heat and power unit fired by gas, right on a customer's premises.  It's commonly described as distributed energy now.  It's very much at the forefront of discussion around Green Energy matters to actually have micro energy facilities right on a customer's premises.

One can readily imagine that if a gas-fired micro CHP unit is generating electricity, as well as producing heat, in the summer months when electricity is at its peak - electricity use is at one of its peaks for air-conditioning uses - you all of a sudden have a beneficial impact on the gas system of a more balanced year-round load to fire this micro CHP unit in the summer months.

Again, you know, this is all a discussion that could occur beyond the jurisdictional issue once the Board actually gets to the point of considering these various Green Energy Initiatives.  The point I am making here is simply the analogy to the water heaters.  Much as the water heaters had an output that was hot water, not part of what the Board would set rates for, they had a beneficial impact on the gas distribution system.

Enbridge is suggesting that these Green Energy Initiatives will have a similar beneficial impact on the gas distribution system, as well as fulfilling the government's Green Energy goals.  And I use the micro CHP example as just one example of that.

So against the context of all of that - and I know I have been somewhat lengthy - I want to come right back to what's been bothering you, Mr. Sommerville, and this is the contextual interpretation of section 36.

I won't go back to what was said in the original submissions about how government policy feeds the context, about how the Board's objectives feed the context for section 36, and various other elements of context that were discussed in the original submissions.

At this point, I just want to address three specific points about context.

The first is what I am describing as the literal interpretation that's being urged on the Board in respect of section 36.  As the Board has been reminded by probably every argument in opposition to Enbridge's position, section 36 used words -- uses words that speaks more or less of rates for the transmission, distribution and storage of gas.

I would just ask the Board to think, in terms of this literal interpretation, about the weight that is being put on that word "for".

I am sorry to use perhaps a minor example to illustrate that, but it is the best way I can think of to bring out the literal weight that's being put on one word, "for".

Suppose that a seller of gasoline says that its price for gasoline is, say, a dollar a litre.  That says nothing whatsoever about the elements that that seller of gasoline includes when it sets its price of a dollar a litre.  That seller of gasoline may be including in its price money that it is actually spending to find alternatives to gasoline in its research department.  It might include any number of things.

So the fact that that price is for gasoline is not, in my submission, putting restrictions on what the elements are that can go into that price.

The Board's determination of the elements of a price for something are wrapped up in the words "just and reasonable".  This is what the courts emphasize in their interpretation of the jurisdiction.  These are the key words, "what is just and reasonable".

So that is the first aspect of the submission that I would like to make to the Board about the interpretation of section 36.

The second part of it is related, because, in my submission, the things that the Board has allowed within utility operations in the past, jurisdictionally, could never have been there, but for the type of interpretation that I have just mentioned.

Now, I have given some of the examples already:  Exploration activities to find natural gas in the province, sales of white goods or appliances, and so on.  But the particular example I would like to talk about just a little bit more is about demand-side management, which has also been perceived to be within -- I don't think it's ever been questioned that it is within the Board's jurisdiction under section 36.

Well, if you think of this literalist approach to section 36, one would almost say that demand-side management could be the opposite of what section 36 is talking about.

Demand-side management is aimed at efficiencies and consumption and use of gas.  It is even aimed at removing consumption of gas, which, by extension, means less consumption of gas, less distribution.

So using the demand-side management example and trying to apply this literalist approach, it is not something about distribution.  It is something about not needing as much distribution.

Well, in my submission, just thinking of all of the Green Energy Initiatives I am aware of, I think every -- they all fall into that category.

I don't think I need to go through all of the examples.  They are very much equivalent to demand-side management, in that they create efficiencies around gas or they reduce the need for gas and gas distribution facilities.


And, in my submission, these things jurisdictionally could never have been there, but for the interpretation of section 36 that I have urged upon you is the correct interpretation.

My third point in relation to the contextual interpretation of section 36 is in relation to the meaning of the word "distribution" itself.  And it was for this purpose that Enbridge in its original submissions referred to the City of Toronto's paper on Green Energy that just happened to be issued in October of 2009, shortly before Enbridge's submission was to be filed.


I should point out that I believe that Enbridge had a role in assisting the City of Toronto with its Green Energy policy, so I don't want there to be any mistake about that.

I don't rely on this for anything particular in relation to the formulation of Green Energy policy.  It is just more the meaning that the word "distribution" has in the current Green Energy context.

For that purpose, the City of Toronto's paper on Green Energy is at tab 18 of the compendium.  If I might just ask the Board to turn to page 10 at tab 18?

I might say this is just one example.  I am sure in the context of Green Energy, one can go out and find many similar examples about how distribution is now viewed in this context.

So I am referring to the last paragraph on page 10, which is describing smart energy distribution:
"Smart energy distribution will improve security of supply, eliminate waste, promote efficiency and enable conservation.  Deployment of distributed energy systems and further development to the smart grid will help decentralize energy production and move clean, renewable power to where it is needed, when it is needed."

My point is simply that in the Green Energy context, distribution has taken on a wide meaning that wraps up many different Green Energy concepts, including renewable power, efficiency, conservation.  Deployment of distributed energy systems are specifically referred to here.  That is, in fact, one of the Green Energy Initiatives described in Enbridge's original evidence.

This is an example of where Green Energy is going and taking distribution to different concepts than might be within the traditional thinking of that word "distribution" found in section 36.

So that was the third and final element that I wanted to refer the Board to just in relation to the contextual interpretation of section 36.  In my submission, section 36 has to be interpreted in the wider context of how gas distribution works together with other Green Energy innovations and activities to optimize energy distribution.


So those are my submissions, Mr. Chair.  Of course I will try to answer any other questions.

MR. KAISER:  Thank you.

MR. SOMMERVILLE:  No questions at this point.  Thank you.

MR. KAISER:  Thank you.  Who is next; you, Mr. Klippenstein?  Is that the plan?

MR. KLIPPENSTEIN:  Pollution Probe has been generally supportive of the initiatives, so I would suggest probably I should follow.

MR. KAISER:  All right.  Do you want to do it now or after the break?  How long do you think you will be?

MR. KLIPPENSTEIN:  It might be nice to have the break to collect my thoughts after Mr. Cass' submissions, but I am in your hands.

MR. KAISER:  All right.  We will come back in 15 minutes.

--- Recess taken at 10:43 a.m.


--- On resuming at 11:06 a.m.

MR. KAISER:  Please be seated.  Mr. Klippenstein.
Submissions by Mr. Klippenstein:


MR. KLIPPENSTEIN:  Thank you, Mr. Chair and Members of the Board.  You may wish to retrieve Pollution Probe's submissions, if they're handy.  I won't be reading those, I won't be referring to them much, but it may be useful occasionally.

Pollution Probe is generally supportive of the Green Energy Initiatives being included in the jurisdiction of the Board at this time.  And by jurisdiction, I take it to mean that the Board has the capacity or the ability, legally, if it so chooses, to include these items in rates.  But it is the -- it is a two-step process.  First, deciding whether the Board has the legal capacity or ability and then, secondly, whether it so chooses.

The question of whether the Board has the capacity or ability is an exercise largely of statutory interpretation, and doing so is within the Board's jurisdiction, that is interpreting the statute.

I take Mr. Sommerville's questions very much to heart, because I think it is very important to begin with section 36(2).  I will do that, and perhaps circle around through some other factors, but come back to section 36(2).

It may be useful to actually retrieve section 36(2) which is conveniently found in Enbridge's compendium at tab 4.

And I am sure we all know the words off by heart, but the reason I refer specifically to the words is, these are key words.  A lot hangs on these words, and various parties have made submissions about the meaning of these words, some of which don't immediately follow, in my submission.

Section 36(2) says:
"The Board may make orders approving or fixing just and reasonable rates for the sale of gas by gas transmitters, gas distributors and storage companies, and for the transmission, distribution and storage of gas."


In my submission, for purposes of deciding your jurisdiction, the key words are "just and reasonable."  And that is where my submissions start and end.

I think I can understand the point importantly raised by Mr. Sommerville, what about the parts that follow that; in other words, the sale of gas and the distribution of gas.



Certainly, almost all of the parties in this matter who are opposing Enbridge's jurisdictional application point of view, take the view that components of rates must be related to the sale of gas or the distribution of gas.  Those words "related to" appear, again and again and again.  And there is some logic to that, but, in my submission, one shouldn't jump to those words because they clearly don't appear in that key provision of the statute.

The rates are the rates for the sale of gas and the distribution of gas.  The question is:  What is just and reasonable to include in those rates?  And so one shouldn't jump to the conclusion, in my submission, that only things that are related to the sale of gas or related to the distribution of gas are all that can be included in rates.

The question as the words of the statute portray it is:  What is just and reasonable to include in those rates?

Now, I do not and I will not argue today that the Green Energy Initiatives are just and reasonable.  I am suggesting that the Board has the ability and capacity to make that choice, that it has a jurisdiction.

And that the words just and reasonable are the Board's foundation and source of ability.  Those are not unlimited and I will get into some of the limits, but that should be the focus, in my respectful submission.

I think some of the assumptions about or conclusions that the words "related to" are what is meant here are based on parts of the statute which no longer exist.  As you know, there were subsequent subsections of this section which described rate base procedures.  Now, those aren't there anymore.

So assumptions or conclusions or inferences that may have been accurate 10 or 15 or 20 years ago that arose from that wording now need to be looked at, with more care, because the words that gave rise to them are no longer there.

Similarly, other words have been added to the statute, particularly in section 2 and section 27.1.  So now those other words, in my submission, feed into an interpretation of what you see before you in section 36(2).

To some extent, by focussing on just and reasonable as the basic guiding principles in determining rates complicate the Board's life, in my submission, because there are now, in my respectful submission based on the reading of the overall Act, questions that have to be decided about whether things can be justly and reasonably included in rates that weren't part of the question before it, and that makes the Board's job a little more difficult, in my submission.

I have said, and Mr. Cass has said too, that interpreting section 36(2) requires reference to other parts of the statute in a way that is obvious, but in a way that is easily forgotten.

In Pollution Probe's submissions at page 15, in paragraph 58, we quote a statutory interpretation principle, that's at page 15 at the top of the page.  This is a principle that's been quoted by the Supreme Court of Canada many times in many other courts as well, which simply says:
"Today there is only one principle approach, namely, the words of an Act are to be read in their context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act and the intention of Parliament."


And I would highlight the words "harmoniously with the scheme of the Act."  And so I would suggest that one should begin with the words of section 36(2) but then one should interpret them harmoniously with the scheme of the Act.

So that necessitates looking at other parts of the Act and if parts of the Act have been removed over the years, that removal may be significant for interpretation.  And if parts have been added, there must now be a new interpretation that makes harmony of the various parts of the Act.

One of the parts that has been added is section 27.1 that has been referred to before, and one interesting part about that section -- that's found in the Enbridge compendium tab 4 where the Ontario Energy Board Act is -- is that section 27.1 specifically refers to cleaner energy sources, including renewable energy sources.

And renewable energy sources includes -- as it was defined through a chain of definitions back to Electricity Act to include solar power, geothermal power.  So what we now have in the statute is specific references to cleaner energy sources, geothermal, solar.  It is right there in the statute.

And that is important, because it is not a chain of delegation.  It is not something that comes from the Minister.  It doesn't come from regulations.  It is right there in the statute.

Now, exactly what it means is another question, but the point is the Act has changed, and cleaner energy sources and renewables are now in the statute.  That is the legislature speaking.

So where that eventually leads, in my submission, to jump over a few steps, is that when the Board looks at the words "just and reasonable for rates" in section 36(2), it might or might not be just and reasonable to give consideration to cleaner energy sources and renewable energy sources, including them in rates.

There is nothing in that section that says you must.  The point is, when the Board is exercising its jurisdiction by those words in section 36(2), the other parts of the statute give some guidance as to what might be just and reasonable.


That should not be eliminated or ruled out simply because section 36(2) used to, once, when the wording was different, apply simply to rate base use for gas distribution, in my submission.

Particularly in this case, in the Directives the Minister has freed up Enbridge from the business restrictions, which means Enbridge can conduct those renewable energy businesses, but, as Mr. Sommerville pointed out, it does not automatically follow, in my submission, by any means, that those should be included in rates.

But the opposite also doesn't apply.  In other words, what is the case, in my submission, is that this statute now says that in determining what is just and reasonable, if the Minister has said Enbridge can do this and this supports government policy, then the Board can, has the ability, the jurisdiction, to say, Well, the statute refers to this.  The Minister has approved it.  It's in accordance with and supportive of government policy.  Is it just and reasonable to include some of this in gas rates?

And by "gas rates", I mean the rates to be charged for the sale of gas and distribution.  There is no logical or statutory requirement that all of the components - in other words, everything in rates - must relate to the sale of gas in a physical sense.  That just isn't there anymore.

That would mean that the Board, in my submission, could and should interpret the statute to say we have the jurisdiction to consider this when we decide whether certain things are just and reasonable to include in gas rates.

The other change, major change and relevant change, to the statute, in my submission, has been the addition of objectives to the statute.  And although obviously the Board is very familiar with that, it may be useful, again, to look specifically at the wording of section 2 - again, that is at tab 4 - only because this is an exercise in statutory interpretation, and so we do need to start by looking at the words.

Section 2(5) -- sorry, section 2 says:
"The Board, in carrying out its responsibility under this or any other act in relation to gas..."

If I could just highlight that, because fixing just and reasonable rates is one of the responsibilities in relation to gas.  So, in my submission, that is an indication that what follows does, in fact, apply to the question of choosing what is just and reasonable rates.

"...shall", of course that is a mandating word:
"...be guided by the following objectives..."

Number 5:
"To promote energy conservation and energy efficiency in accordance with the policies of the Government of Ontario, including having regard to the consumer's economic circumstances."

So, in my submission, if one is attempting to read the parts of the Act harmoniously - in other words, attempting to fit section 36(2) together with section 27.1 and section 2, so they fit together in a consistent way - it is within the Board's jurisdiction, and indeed required, to take into consideration, on the question of just and reasonable rates, what will promote energy conservation and energy efficiency.

Now, there are some limitations there.  It's not -- this jurisdiction interpretation is not, anything goes, and it is not, Now we can throw anything into gas rates if we just feel like it.  There are limitations, aside from the words "just and reasonable".


This, for example, says "in accordance with the policies of the Government of Ontario and having regard to the consumer's economic circumstances".

The point is these things must be read together with the words "just and reasonable" in the setting of rates, and that is a harmonious picture of jurisdiction.  It is not a case of -- and I agree with Mr. Cass on this -- not suggesting that section 2 gives jurisdiction, nor do I suggest that section 27.1 gives jurisdiction.

But it must be read with the jurisdiction foundation in section 36(2) harmoniously.  And the bottom line is, and these are the words of the statute:  What is just and reasonable to include in rates?

Now, in my submission, times have changed.  I remember being at the Board ten years ago, 15 years ago and cross-examining my friends in the gas industry, and when we raised issues of climate change, they kind of smiled at us, you know, paternalistically. But it is not that way anymore.  The effects of fossil fuels on climate change are a very, very large pressing issue.  World leaders are meeting in Copenhagen to talk about it.

So, in my submission, part of the Board's role and expertise is to take a broad view of what is just and reasonable for purposes of including in gas rates.  And if there is something -- a measure that works together with the gas system that is just and reasonable from the point of view of climate change, that is a legitimate factor to take into the Board's jurisdictional decision.

Technology has changed a great deal.  The days of gas pipelines being a discrete physical object, you know, may be the past.  I mean, the solar-powered technology has increased dramatically, and some of the Green Energy Initiatives integrate solar power with the gas system.  Geothermal technology has changed.

So the technological capacities and possibilities that are before the Board are different from what they were only a few years ago, in my submission.

So it may be that what is just and reasonable to include in rates in that broader picture takes into account some of these new social situations and technology, and the creative integration and coordination that Enbridge is showing in some of these matters with the integration of solar and geothermal with gas, in my submission, enhances the overall energy system of Ontario.

And to compartmentalize them and to draw firm or retain old, firm categories would prejudice the public interest of Ontario in its ability to integrate and take advantage of new technology, in my submission.

Now, that is a broad statement, but, again, in my submission, it all comes back to the foundational jurisdiction in 36(2) in deciding what is just and reasonable.


I would like to point out to the Board a number of comments of the Supreme Court of Canada, which relate to this issue of interpreting the statute as a whole.  These are in the Bell Canada case found in Enbridge's compendium at tab 9.


This is of particular relevance because this is a very recent case, just coming out in September, I believe.


It is from the Supreme Court of Canada.  It is also based on the Telecommunications Act, which in fact is very, very similar in legal structure to the Board's statute.


We have included in our appendix -- in an appendix to our submissions a detailed chart which is Schedule B, which I won't refer to now, but it includes a detailed review of how many, many of the key provisions of the Telecommunications Act are identical in structure and relationship to the Energy Board Act, including the concept of just and reasonable rates.  Including statutory objectives.  And that is of significance because in my submission that means Bell Canada's case by the Supreme Court of Canada is very, very relevant to the jurisdictional decision that the Board is making now.


It is also subsequent to the Divisional Courts LIEN case and so -- and indeed some of the statements in the LIEN case might have been different, in my submission, had this decision existed before it.


First of all, at paragraph 2 of that Court decision, and I will just read the last sentence of paragraph 2.  That is the Court's one-sentence summary of its decision.  And that sentence says:
"For the reasons that follow, in my view the CRTC's allocations were reasonable based on the Canadian telecommunications policy objectives that it is obliged to consider in the exercise of all of its powers including its authority to approve just and reasonable rates."


So just as in this case the Supreme Court was looking at just and reasonable rates, the policy objectives in the statute and the exercise of that board's power.


At paragraph 41 of that case, the Court goes through a number of sentences or paragraphs talking about the relationship between just and reasonable rates, the policy objectives in the statute, the past or former provisions of the Act and policies and it compares all of those different parts in an exercise which is remarkably similar to what we are engaged in here, in my submission.  Paragraph 41 says:
"The CRTC's already broad discretion in determining whether rates are just and reasonable has been further enhanced by the inclusion of section 27(5) in the Telecommunications Act permitting the CRTC to adopt 'any method', language which was absent from the Railway Act."


 The interesting thing is that telecommunications, until fairly recently, were actually regulated under the Railway Act.


The point of this paragraph, in my submission, is that the broad discretion referred to is the simple wording of just and reasonable rates which has been interpreted for decades but the Court is saying, that broad discretion has been even further enhanced by the "any method" language in the Act.  That is almost exactly similar to the "any method" change in the Energy Board Act.

So the broad discretion of just and reasonable rates has been expanded because you don't have to base it on rate base any more under the statute.  You can use any method.  So the Court is saying that is an expansion.

Then the next paragraph the Court says:
"Even more significantly, the Railway Act contained nothing analogous to the statutory direction under section 47 that the CRTC must exercise its rate-setting powers with a view to implementing the Canadian telecommunications objectives set out in section 7."


So the Board is now in a third stage of a discretionary description.  It says you had broad discretion.  The any method language has broadened it, and now section 7 objectives in the statute have further broadened it.

"These statutory additions are significant.  Coupled with its rate-setting power and its ability to use any method for arriving at a just and reasonable rate, these provisions contradict the restrictive interpretation of the CRTC's authority proposed by various parties in these appeals."

And then in the next paragraph they quote the Court below:

"This was highlighted by Sharlow J.A. when she stated:  'Because of the combined operations of section 47 and section 7 of the Telecommunications Act...'"

Those are the objectives just as found in section 2 of our act.

"'...the CRTC's rating jurisdiction is not limited to considerations that have traditionally been considered relevant to ensuring a fair price for consumers and a fair price of return to the provider of telecommunication services.'"


The Court is specifically saying because of these additions and changes to the act, you are not limited to the considerations that have traditionally been considered relevant.  It is different now.  Section 47 of the Telecommunications Act expressly requires the CRTC to consider as well the policy objectives listed in section 7 of the Telecommunications Act.  What that means, in my view, is that in rating decisions under the Telecommunications Act the CRTC is entitled to consider any or all of the policy objectives listed in section 7.


Then the Court notes:

"It is true that the CRTC had previously used a 'rate base rate of return' method."


And then continuing on the next paragraph on page 45, the Court says:
"However, these expansive provisions mean that the rate base rate of return approach is not necessarily the only basis for setting a just and reasonable rate.  Furthermore, based on section 7", and the others, "the CRTC is not required to confine itself to balancing only the interests of subscribers and carriers with respect to a particular service.  In the Price Caps Decision, for example, the CRTC chose to focus on maximum prices for services, rather than on the rate base rate of return approach.  It did so, in part, to foster competition in certain markets, a goal untethered to the direct relationship between the carrier and subscriber in the traditional rate base rate of return approach."


The last sentence is particularly interesting because the Court talks about setting rates to foster competition and how that is a policy goal and it uses the word "untethered" to the traditional relationship.


So there are factors now which are quite different and sometimes unrelated to the traditional rate base rate of return factors.


Finally, in paragraph 48, the Court says:
"This leads inevitably, it seems to me, to the conclusion that the CRTC may set rates that are just and reasonable for the purposes of the Telecommunications Act through a diverse range of methods, taking into account a variety of different constituencies and interests referred to in section 7, not simply those it had previously considered when it was operating under the more restrictive provisions of the Railway Act."


So in my submission, all of those observations of the Supreme Court give guidance on the sections you are considering, specifically the objectives in section 2, the core ratemaking jurisdiction arising from section 36(2), section 27.1 and they can be read together and the result is that from a jurisdictional point of view, setting just and reasonable rates now has a wide variety of factors, some of which are specifically dealt with right in the statute.


Some of the ways in which the Green Energy Initiatives that are mandated - sorry, that are applied for by Enbridge could be seen to be just and reasonable, and I mentioned that today even though it is not strictly relevant today, in my submission.  That is a decision for the future, if the Board decides that it has jurisdiction or capacity to consider them.


But just as an example, one of the Green Energy Initiatives is a hot water heater that is combined with a solar panel system, so that it is actually a dual powered heater, gas and solar.


So one question is, in my submission, this is the legal question:  Would it be just and reasonable to include in rates the cost of that solar component of that water heater? My submission is it is.  Taking into account a combined harmonious reading of the statute, the section 2 objectives, and the promotion of -- in section 27.1, of alternative energy or renewable energy, it is reasonable.  That's for another day to argue, but, in my submission, you have the jurisdiction to do that.

Another example of a Green Energy Initiative is the addition of biogas to the system - in other words, from landfills or digesters - to have the production of methane, which is very similar to natural gas, I gather, so that that can be piped into the existing gas system.  And, in my submission, it would be within the Board's jurisdiction to say this biogas production facility is justly and reasonably included in the rates for gas.

In my submission, the statute allows the Board to do that, even though, obviously, it is not in accordance with ways of calculating just and reasonable rates in previous versions of the statute.

Although, in my submission, the test proposed by most of the other parties for the legal interpretation is, with respect, mistaken in talking about the requirement that it be related to gas sales and distribution, it is interesting that I think actually most of the Green Energy Initiatives would fit even that test.


In my submission, things can be related to gas sales and distribution in a variety of ways, and in more ways than has traditionally been considered.  You can reduce gas sales.  That is related to gas sales.  You can even encourage energy sources that substitute for gas usages.  In my submission, that is related to gas.


And when one looks at the broader objectives of conservation, it is possible to read the concept of "related to", in a very broad way, to include gas, reduction of gas use, substitution for gas, replacement of gas, even elimination of gas, in my submission.

So that measures that improve efficiency, and the government's conservation goals that do those things, can be related to gas, and you would have jurisdiction to put them in gas rates.  In my submission, that would be just and reasonable in the context of the rest of the provisions of the statute and government policy.

But that is for another day, and, in my submission, I just say that because that is the type of consideration that would follow if the Board decided that it did have jurisdiction.

There is one part of the statute -- and I have talked about reading the statute harmoniously.  There is one part of the statute raised specifically by Board Staff - and I am not sure about others - which suggests that the interpretation of section 36(2) I put forward is incorrect, and that is the reference to section 78.

Section 78 is the parallel electricity rate-setting section that talks about just and reasonable rates for electricity.

Board Staff has pointed out that the legislature amended section 78, but didn't amend section 36.

The suggestion is that the legislature showed that it did not intend to allow other factors in gas rates, even though it did for electricity, because it amended one section and not the other.

I think the real answer to that is section 78 for electricity was amended because it matched with section 71, which is a prohibition against other business activities by electricity distributors, and there is no equivalent section for gas.

So, in other words, section 71 prohibits certain activities by electricity distributors.  There is no equivalent ban for gas.  So in order to widen the scope for electricity distributors, the legislature had to amend section 78 to take care of section 71.  So that's a pair, a matching, that was required.

For gas, the restrictions on business weren't in the statute.  They were in the undertakings.  So there was no equivalent amendment needed.  The equivalent amendment for gas occurred by the Minister's Directives.

So, in fact, there is a parallel loosening of the business restrictions, and the Board's argument with respect to 78, in my submission, doesn't show what they suggest.  It shows the opposite.


I said I would begin with section 36 and end with section 36.  And I think, again, what the Board faces is, in this situation, deciding how much capacity or ability legally the Board has to consider various Green Energy Initiatives for inclusion in rates, and, in my submission, it does, based on a harmonious legal reading of the statute and I guess the negative effect that it would mean more work for you in the future hearing deciding what is just and reasonable.  But that is the job, in my submission.

So unless there are any questions, those are Pollution Probe's submissions.

MR. SOMMERVILLE:  Mr. Klippenstein, the Directive of September the 8th, 2009 stipulates for Enbridge Gas a number of activities that it has now received an exemption for from the undertakings.

MR. KLIPPENSTEIN:  Yes.

MR. SOMMERVILLE:  The first one is renewable energy electricity generation facilities, each of which does not exceed 10 megawatts.

Is it your expectation that there will be facilities of that nature produced by parties other than regulated utilities?  In other words, do you expect the private sector or the unregulated sector to engage in those activities?

MR. KLIPPENSTEIN:  I would expect they might.  They would consider it.  There may be such opportunities.

MR. SOMMERVILLE:  Would that be consistent with the government's Green Energy Initiative to have a variety of parties engaged in that kind of activity?

MR. KLIPPENSTEIN:  I would expect so, and I think that what I see here is a two-step process in which this allows the gas company to do it.  Of course, it allows other parties to do it.  And if the gas company wishes to include this in rates, then, following on what I said, the Board has the legal jurisdiction to consider that, but then it has to decide whether it is just and reasonable to do that.

MR. SOMMERVILLE:  I am just trying to discern the intention here.

MR. KLIPPENSTEIN:  Yes.

MR. SOMMERVILLE:  Would the same thing be true of paragraph (b) of the undertaking and paragraph (c)?  Would those be --

MR. KLIPPENSTEIN:  Yes.

MR. SOMMERVILLE:  -- activities that you would anticipate the government anticipates a variety of parties engaging in, not simply the regulated utilities?

MR. KLIPPENSTEIN:  Yes.

MR. SOMMERVILLE:  Thank you.

MR. KLIPPENSTEIN:  I think that part of the effect of the technologies that I have referred to is that there are many more opportunities for a variety of power sources at a variety of levels.  And there is no one-size-fits-all automatic solution.  But there will be -- there can be a wide variety.

MR. SOMMERVILLE:  In tab number 5 of the Enbridge compendium, there is the -- you will find the Minister's Directive from August of 2006.

MR. KLIPPENSTEIN:  Hmm-hmm.

MR. SOMMERVILLE:  And the penultimate paragraph in that -- and this relates, as you know, to an exemption, a prior exemption, for Enbridge Gas and Union Gas related to the promotion of electricity conservation, load management, and so on.

And the penultimate paragraph in that Directive says, and it is worth quoting, I think:
"To the extent that any activities undertaken by Enbridge Gas or Union in reliance on this Directive are forecast to impact upon the regulated rates, such activities are subject to the review of the Ontario Energy Board under the Ontario Energy Board Act, 1998."

Now, what should we conclude from the inclusion of that paragraph in this Directive, given that it wasn't included in the latest Directive?  What should we conclude from that?


MR. KLIPPENSTEIN:  What I would conclude from this wording, in my submission, is that the structure of the Act is preserved.  In other words, these activities are permitted, but whether they should go into rates is for the Board's decision based on justness and reasonableness.  So it doesn't, to me, cut either way saying it either should or shouldn't be in rates.  That is, respectfully, your job based on justness and reasonableness.

MR. SOMMERVILLE:  My question was really the inclusion or exclusion -- not including this paragraph in the new Directive.  Does that have meaning in your view?


MR. KLIPPENSTEIN:  I don't think so.  Because I don't think that this paragraph changes much.  In fact I don't think it changes anything.  I think it fits, the structure that I am describing fits and works with or without that paragraph.


MR. SOMMERVILLE:  Okay, thank you.


MR. KAISER:  I have a question on that same matter, Mr. Klippenstein, but slightly different.  You've gone through the exercise of statutory interpretation and you have, I think, helpfully referred to the Bell case where they went through that exercise.


The one thing we have here that wasn't in the Bell case and wasn't in LIEN is we have these Directives.


Now, if we start as you did with 27.1, and we have had this discussion, "the Minister may issue and the Board shall implement."  There is no discretion.


There is no looking to see, well, you didn't comply with the statute.  You didn't interpret the statute right.  It is a Directive.  And we implement it.


Now, there may be a case where you would argue a subsequent Directive watered down the first Directive, but that is a different issue.


So I turn my mind to the same language that Mr. Sommerville did.  I said, okay, this is in the nature of an order to the Board.  Do this.  And you go and you look at that, this is the Dwight Duncan one, the August, I think it was 10th, 2006.  And it is very specific.  It refers to both Union and Enbridge, and with respect to Enbridge it lists five discrete activities.  In the case of Union there is four.


And one of them is so specific to be local distribution of seam hot and cold water in Markham District Energy.  How more specific can it be?  It could have been Mr. Sommerville's backyard.  I mean we're getting pretty specific here.



Then at the bottom, and interestingly enough, the language --this language says, as Mr. Sommerville pointed out, doesn't appear in the subsequent Smitherman Directive, three years later.


To the extent any activities undertaken by Enbridge Gas Distribution limited in reliance of this are forecasted to impact upon their regulated rates -- that's what we have here, right, there is no question -- they are subject to the review of the Ontario Energy Board.  It seems to me the Minister is telling us, review these.  Don't say you don't have jurisdiction.  Review them.


So my question to you and the others is, am I right -- aside from what you could make of the usual principles of statutory interpretation -- this is a case of first instance for us.  What does the Directive mean?


And you read it, try and understand what it says in common language and all of that.  But once you come to that conclusion, you have to do it.  Will you agree with that?


MR. KLIPPENSTEIN:  Partly, but I do have a caution in my mind which is -- and this is a point raised by others which that is that the Minister's Directive cannot create jurisdiction that doesn't otherwise exist.


So the Minister under section 27.1 cannot order the Board to do something which isn't consistent with the rest of the Act.


MR. KAISER:  Right.  That's helpful.  So you would say the answer is, Well, he may have thought that or he may have told you to do that, but listen, if you can't find that authority in the statute, reading the statute on the usual basis, it just doesn't give you the authority notwithstanding the fact that it is in the Directive.  Even if it was perfectly clear as one might argue this is, if that authority is not found in the statute, then it is of no force and effect.


MR. KLIPPENSTEIN:  That's correct.


MR. KAISER:  All right.  Thank you.

MR. KLIPPENSTEIN:  Although as I said before, I think that this is in fact very consistent --

MR. KAISER:  No.  I understand that.  I was just trying to deal with implementation of a Directive.  Thank you.  All right.  Who is next?


MR. WARREN:  I think I am, sir.


MR. KAISER:  Oh, okay.


MR. WARREN:  I wonder, Panel, if I could ask you to turn up the written submissions that were filed on behalf of my client.


MS. CAMPBELL:  I apologize.  I didn't jump in quickly enough.  I was going to suggest that Staff go first and then if anybody has, wants to make submissions on what Staff is going to say -- I am not suggesting that has to be the way we proceed.


If Mr. Warren wishes to go first, I just wanted to bring that to the Panel's attention.

MR. KAISER:  Any preference, Mr. Warren?  Would you prefer to go?  Do you have something --

MR. WARREN:  I only live to defer to Ms. Campbell, Members of the Panel.


MR. KAISER:  You are a brave man.


MR. WARREN:  I appreciate that, Mr. Chairman.  If Ms. Campbell would prefer to go first, then I am, as ever, her obedient servant.


MR. KAISER:  As we all are.
Submissions by Ms. Campbell:

MS. CAMPBELL:  Obviously those are things I love to hear.


Board Staff is going to be filing its own compendium, and that would be given an exhibit number which would be K1.2.
EXHIBIT NO. K1.2:  BOARD STAFF COMPENDIUM

MS. CAMPBELL:  And copies have already been provided to my friends.  They were provided a while ago.  Some of the materials that you find are duplicative.


It is not Board Staff's intention to go through the written argument that it filed on November 11th in significant detail.  I am mindful of the fact that we have many intervenors who have arguments that they would like to put forward to you.


I did not have an opportunity to respond to or to review Mr. Klippenstein and Pollution Probe's argument before I wrote Staff's submissions and filed it on November 11th.  I will be making a handful of comments about Pollution Probe's argument, but I will leave the majority of the comment on that to the other intervenors.


What I would like to do to start is I would like to go back to what it is that is on the table before the Panel today just to refresh everyone's memory.  We spent a lot of time talking about looking at things harmoniously but I would like to get back to what it is that Enbridge is asking this Panel to do because it is Enbridge's request that takes us to section 36(2) because the nature of its request falls solely within the ratemaking authority, if in fact the Board has the ratemaking authority to exercise in favour of Enbridge's request.


So I remind you what Enbridge is asking for.  And what Enbridge is asking for is found in Board Staff's compendium which has at tab -- I'm sorry, it is found in the jurisdictional argument, and the jurisdictional argument that they put forward is, it is at page 5.  The excerpts are found at page 7 of the Staff's submission.  As I said, I just want to bring us back to what it is that we are responding -- or rather the Panel is being asked to do and what the parties are responding to here today.


As I said, page 7, and I start with the first full sentence:

"The company...is...requesting that the Green Energy Initiative assets be included in the regulated utility and would be a component of total rate base for ratemaking purposes.  Operating costs and revenues associated with these projects would be included when calculating the utility revenue requirement and any deficiency/sufficiency for ratemaking purposes.  Enbridge is not asserting that section 36(2) of the Ontario Energy Board Act confers jurisdiction to set rates for electricity generation activities.  On the other hand, for the reasons set out in the balance of these submissions, Enbridge asserts that the Board does have jurisdiction to include the associated costs, assets and revenues of electricity generation facility projects such as those now permitted under the recent Minister's Directives as part of Enbridge's rate-regulated operations."

And it is that request to have the Green Energy Initiative asset included in the regulated utility and become a component of total rate base for ratemaking purposes, that engages 36(2).


So it is Enbridge's request that the Board Staff submits causes the Panel to -- sorry, requires the Panel to find that it has ratemaking authority to do so, to honour the request or to give the approval that Enbridge seeks.

The only ratemaking authority that the Panel has for gas is under 36(2), and that is why Board Staff is going to be emphasizing section 36(2).  We will of course be making reference to the objectives and the ministerial Directives, but essentially our argument focuses on 36(2).

The reason for doing that is because Enbridge wants the assets placed into rate base, and the calculation of the rate base is an essential part of setting rates, and so section 36 powers have to be engaged.

Board Staff's position is that the ratemaking authority of 36(2) can only be -- the exercise of those ratemaking powers are the only powers that the Board has to determine what forms part of the utility operations and rate base.  And so to come within the ratemaking authority for gas, the Green Energy Initiatives must be related to the sale, transmission, distribution or storage of gas.

Now, I would like to go to section 36(2), and you have two sources to find 36(2).  You can use Enbridge's compendium or you can use Board Staff's.  Board Staff's has the sections at tab 5.  If you prefer to use the Enbridge compendium, they're found at tab 4.

And simply because it is the freshest in my head, I will make a few comments on what Mr. Klippenstein said.

He has placed a significant amount of emphasis upon the fact that -- upon the phrase "just and reasonable".  I would like to -- at the risk of repeating what I know you, in your role as Panel members, have heard thousands of times, section 36(2) says:
"The Board may make orders approving or fixing just and reasonable rates for the sale of gas by gas transmitters, gas distributors and storage companies and for the transmission, distribution and storage of gas."

I point out to you that the phrase "just and reasonable" modifies "rates", and it is through the ratemaking power that, among other things, the determination of what goes into rate base and, thus, eventually what will form part of rates, what the rates will be, is engaged by 36(2).

I do not believe that you can look at "just and reasonable" without looking at the noun that it modifies.  The phrase is "just and reasonable rates for the sale of gas", "the transmission, distribution or storage of gas".

That is the ratemaking power.  That is what Board Staff says Enbridge must bring itself within in order for the Board to exercise the powers that Enbridge wishes exercised in its favour with regard to the Green Energy Initiatives.

Now, there has been a lot of talk about the remarkable amount of discretion that the Board has once that ratemaking authority is, in fact, engaged.

Board Staff certainly accepts and is cognizant of the various cases, including the Bell Canada case.  We certainly agree that the cases say what they say.  Bell Canada, in our view, speaks, again, about the breadth of the jurisdiction once the ratemaking authority is engaged.


Where we disagree with Enbridge and with Pollution Probe is what it requires to engage that ratemaking authority.  And what we are saying is that the plain and ordinary interpretation of 36(2) - that is, the fixing -- the improving and fixing of just and reasonable rates is for four things:  The sale, storage, distribution or transmission of gas.

So while we endorse, as I said before, the breadth of the discretion described in the case law, it is our position that the case law does not say that the Board can, through the exercise of that broad discretion, expand the grant of jurisdiction under the Act.

Board Staff certainly agrees with the arguments that have been made that when exercising any of its powers under the Act, the Board is required to take the various objectives that are stated in section 2.1 when exercising the powers under the -- with regard to the -- in relation to gas, I apologize.  In relation to gas, the Board has various objectives which it is to take into account.

The specific word -- the specific words are:
"The Board in carrying out its responsibilities under this or any other Act in relation to gas shall be guided by the following objectives..."

And there are a total of seven.  And, again, these are to guide the exercise of any of the powers that the Board has been given.  They do not grant jurisdiction.  They do not expand it, but they certainly inform the exercise of the ratemaking authority and, in fact, any other authority that the Act grants to you.

The other section that has been referred to is section 27.1.  Mr. Klippenstein made reference to the fact that in 27.1 there is reference to renewable energy sources.


Again, I think it is important to take a look at the entirety of section 27.1.  What that says - and, again, that is at tab 5 of the Board's compendium and tab 4 of Enbridge's - it says:
"The Minister may issue, and the Board shall implement, Directives that have been approved by the Lieutenant Governor In Council that require the Board to take steps specified in the Directives to promote energy conservation, energy efficiency, load management or the use of cleaner energy sources, including alternative renewable energy sources."

I do not think that because the section 27.1 makes reference to renewable energy sources, that it can possibly be argued that the Board's ratemaking jurisdiction is expanded.

The essence of that section is that the Board shall implement Directives that require the Board to take steps to promote certain projects, certain initiatives.

MS. SPOEL:  Ms. Campbell, if it is not going to be done through ratemaking, how would the Board -- what sort of steps could the Board take to promote these activities, if not through the inclusion, in some way, in rates?  How else would it be done?

MS. CAMPBELL:  Well, the Directives that require the Board to take steps specified in the Directives to promote the energy conservation.

So as I read 27.1, it is the steps in the Directives that will indicate to the Board how the promotion of energy conservation, et cetera, will be undertaken.

So, for example, if you go back to one of the Ministerial Directives, you can certainly see that in the Minister's Directive the Board is no longer -- is to permit Enbridge and Union to take steps that relate to the promotion of electricity conservation, et cetera.

So the Board is to take the steps that are outlined in the Directive.  One of the steps here is not enforcing 2.1 or 6.1.

MS. SPOEL:  So you would say it is simply that the removal of that impediment to their activity is the only -- is all that is encompassed by section 27.1?  Everything else has to be found -- the implications of Enbridge and Union promoting electricity, like how they're supposed to find the money to do that, all of those sort of things, that may or may not be something the Board can deal with, depending on its other powers, for example, in section 36?

MS. CAMPBELL:  It may or may not be.  I think the important part of section 27.1 is that the Board is to follow the Directives that are -- the steps that are set out in the Directives.

In some cases, it may be that the Board is not to take steps.  There may be other Directives forthcoming that will specifically set out additional steps.  But my point is simply that 27.1, in and of itself, simply because it makes reference to phrases such as "alternative renewable energy sources", is not a supplement to the ratemaking power of 36(2), and that is simply my point on that.

MS. SPOEL:  Okay, thank you.

MS. CAMPBELL:  As I said initially, it is Board Staff's submission that when you are looking at "just and reasonable", you cannot forget the noun, which is "rates".  So it is the setting of just and reasonable rates.


And what we're saying is the plain and ordinary interpretation of that section grants ratemaking authority over transmission, distribution, storage and the sale of gas only.


Now, while we agree that the statutory -- while we agree that the statutory regime requires you to look at the Act, to look at various sections of the Act to be cognizant of the regulations, to be cognizant of whatever is issued under 27.1, and while you were to be guided by statutory objectives, the ratemaking powers cannot be altered by the issuance of the Ministerial Directives or addition to the Act's objectives.  It is only an amendment of the legislature that can increase or decrease ratemaking powers, and I point out that despite fact that there may have been a flurry of Directives that have been issued, despite the fact there have been many amendments to the legislation as a result of the Green Energy Act, section 36(2) was not amended.


Now, Mr. Klippenstein made a comment about the fact that Board Staff pointed to the amendment to section 78(3) as an instance where the legislature determined that an amendment to potentially broaden the activities that could be undertaken by distributors is, in fact, a sign that the Minister decided that no such step was required under section 36(2).


If you look at the bottom of page 10 of Staff's submission, we have set out the amendment to section 78(3) and the fact that the parallel ratemaking power for electricity distributors and transmitters was amended to read:

"The Board may make orders approving or fixing just and reasonable rates for the transmitting and distributing of electricity or such other activity as may be prescribed."


Mr. Klippenstein has taken the position that that is only because of the restriction in section 71, and it is -- of the Act, and it is not necessary for gas distributors.


Our position is that at the time of the Green Energy Act, many amendments were made to this legislation.  The fact that section 36(2) remains unamended is of significance.


It is of significance because there could easily have been an opportunity for the Minister to or the legislature, rather, to make its intentions clear, if in fact 36(2) was, as -- was to encompass all of the Green Energy Initiatives and it was clearly the legislature's intention to do so they could have amended 36(2) to expand that ratemaking authority.


They didn't.  They left it as it is.  It's fair - sorry, it is just and reasonable rates for the storage, transmission, distribution and sale of gas.  And it remains that way.  And so it is Board Staff's submission that when construing your ratemaking authority, that is still the phrase, that is still the section.  It has been unaltered.


There are the four categories for which you set just and reasonable rates.


And we simply point out, again, reference to my - to Board Staff's compendium at tab 9.  We have the excerpt from the guidelines that was issued by the Board on September 15th, 2009 and this is in relation to 78(3).  The fact that the amendment talked about the possibility of future activities falling within the ratemaking authority with regard to electricity distributors.  And that currently no other activities have been prescribed.  So although the legislature amended the section, they have not issued a regulation or taken any other steps that would broaden that.


In fact, in the guidelines that were issued on September 15th, 2009 the Board stated that the statutory framework does not currently give the Board the power to include generation assets in rate base, nor to permit rate recovery for any associated operations and maintenance expenses for distributors.


And Board Staff is not aware of any reason why the outcome would not be the same in relation to the rate treatment of the Green Energy Initiatives.


Now, I would like to discuss for a moment the Ministerial Directives which have taken up a significant --

MS. SPOEL:  Before you go on to that, can you just address the point that Mr. Cass made, which is that if you took section 36(2), your interpretation of 36(2) to its sort of logical conclusion, then you would also say probably that demand side management activities, because they don't relate to the sale of gas they relate to using less gas -- those probably shouldn't be included in -- the cost of those should probably not be included in the rate base used to determine just and reasonable rates.


The fact we have been doing it doesn't necessarily mean, of course, that we have jurisdiction so we might have been wrong all of these years.  But how do you deal with that argument?


MS. CAMPBELL:  The DSM programs started in 1993 under a different Act and you are right, historically the Board has been doing them.


MS. SPOEL:  Has the wording of this section changed?


MS. CAMPBELL:  In 1993.  I believe the wording, the section number has changed.

MS. SPOEL:  But more power.

MS. CAMPBELL:  Various components.  I believe your power remains the same.  The DSM programs were started in 1993.  And I think the focus -- I deal with this on page 14 of my argument, if you want to -- we might as well deal with that now since it has been raised.


A little bit of historical background was that the DSM programs were begun back in 1993.


And the focus was to ensure that the utilities were looking at the most efficient way to grow their distribution and transmission systems while managing demand, and they were to assist the utility customers in reducing their natural gas consumption.


When it started and to this day, the activities included in the DSM programs were and continue to be related to either gas distribution or transmission.


And that is dealt with most recently in the 2006 generic decision, and that is found in Board Staff's compendium at tab 11.


What they discuss there are the principles that are to be applied when considering adding to a gas, a DSM program, initiatives that appear not to -- in the words of Mr. Cass and found in their written argument -- things that at first blush do not appear to fall within gas distribution.  And the principles that are applied are set out, as I said, in the 2006 generic DSM decision, tab 11, and the discussion begins actually -- there's a heading on page 48 that says What's the appropriate role of gas utilities in electric CDM?


There is a discussion concerning adding electrical CDM to a gas DSM program.  And the principles that get applied are found in my argument -- they're excerpted at the top of page 15.  If you go to the decision itself, you would go to page 51.  But firstly, pages 48 through to the top of 52 have a discussion concerning this.


The reasoning of the Board is, it starts really in the middle of page 50:

"The Board is not concerned about the gas utilities in their present corporate structure engaging electric CDM as long as such activities can be reasonably viewed as complementary and ancillary to gas DSM and do not involve investments in infrastructure.  An example of that is EGD's involvement with THESL in the TAPS program."

MS. SPOEL:  Was there -- I wasn't involved in that particular hearing, so I don't know the answer to this question.


Was that a matter of whether they should be included in rates or whether or not there was jurisdiction?  I mean was a jurisdictional argument raised in that generic hearing?  I understand the distinction between whether we should include them as a distinct thing from whether we may or have the authority should we so choose.  I am just wondering whether the discussion in the generic hearing was about the appropriateness or whether it was about the ability to include them, if we so chose.


I don't know whether that was argued in that case.


MR. SOMMERVILLE:  Just to assist on page 51, there is a discussion at the top of page 51 of that very issue.  I think that is the issue that you're --

MS. CAMPBELL:  Yes.  It is at the top of page 51.  It states:
"The concern arises if the gas utilities undertake stand-alone electric CDM activities.  That is, programs that are not or do not appear to be synergetic to or enhancing gas DSM, especially if they involve investments in infrastructure on account of electric CDM.  This would alter the regulatory construct of a gas distribution utility which would necessitate a review under the Undertakings and the Board's regulatory policies."


The undertaking is 1998.

MS. SPOEL:  Right.  I see that.

MS. CAMPBELL:  If you drop down to the bottom of page 51, the last -- oh, well, actually maybe the middle paragraph.
"The Board is hampered in its assessment of the appropriate role for gas utilities in these situations.  The Board is concerned about granting what might be viewed as blanket approval for the utilities to engage in electric CDM activities without knowing exactly what types of activities this might entail."

Then it talks about gas utilities, bidding for participation in the $400 million in OPA funding for electric CDM programs.

It states at the bottom, at the end of that paragraph:
"The Board's concerns are in connection with stand-alone electric CDM programs where the gas utilities take a central role."

And then it talks about, the next paragraph:
"This leads to the issue of whether relief from the undertakings is required for the utilities to engage in electric CDM.  EGD's current CDM activities with THESL were approved in EGD's most recent rates case.  This program, however, is clearly incidental to EGD's DSM activities and it does not entail a separate infrastructure.  EGD is free to continue its relationship with THESL regarding the TAPS program and either gas utility may engage in similar programs with other electric LDCs where the CDM activity is clearly incidental to the utilities' DSM activities or to engage in electric CDM stand-alone programs aimed at switching from electricity to gas where no dedicated investment in electric infrastructure would be required."

Then if you go to the top of the page, it finishes off that consideration of perhaps what you might call jurisdictional issues or concerns that it might have, and says:
"It is certainly possible that some other electric CDM activities or programs would require relief from the undertakings.  The Board is not in a position to articulate these engagements.  The Board has not heard sufficient evidence to determine what would be an appropriate involvement by the gas utilities in such circumstances.  The Board will leave it to the utilities to make such proposals if they so wish when they come forward with their respective DSM plans."

So I think what can be taken and what the Board Staff is saying about the DSM plan is that both the DSM plan and the ancillary services are used by Enbridge in support of the idea that you should look broadly at your powers, that these are examples in which at first blush it does not appear that this would fall within your ratemaking powers, but for various reasons they have.

Now, DSM is a separate program that started in 1993.  The excerpts that I read at some length from the 2006 generic decision indicate the reasoning and the principles that were applied.  And I go back to the statement that was made at page 51 that is in the middle of page 15 of my argument:
"Either gas utility may engage in similar programs with other electric LDCs where the CDM activity is clearly incidental to the utilities' DSM activities or to engage in electric CDM stand-alone programs aimed at switching from electricity to gas where no dedicated investment in electric infrastructure would be required."


And since we are on DSM and it fits in with the ancillary services argument, I will just touch on that right now.

As I said, ancillary services were cited by Enbridge in support of a statement they made that jurisdictional analysis should not focus on any particular proposed activity, but should take into account the objective, outcome and effect of the activity.

Enbridge has at various points, both orally and in its written argument, made reference to ancillary services, which included a hot water heater rental program, a merchandise sale program, a natural gas vehicle program, and a heating insurance program.

And the ancillary services were, indeed, part of the regulated operations, but they were also -- particularly the hot water heating program, they were part of the monopoly services that were offered by Consumers Gas, eventually, which was eventually bought by Enbridge.

All of the programs were part of a sales and load building effort.  The Green Energy Initiatives are not part of such an effort.


It is also important to take a look at what the Board did with the ancillary services program.  And, again, to remember the time at which they began, there were a lot of things that were monopoly activities then that are not monopoly activities now.

The Green Energy Initiatives are not monopoly activities.  Typically what is part of regulated operations are part of monopoly activities.

In 1995, the Board started to move away from treating ancillary services in the same way they required fully allocated costing for all of the ancillary programs.  And in 1999, the Board was requested by Enbridge to permit the hot water rental program to continue as part of the regulated operations; in fact, form part of the core utility.


And in the case EBO-179-14/15, decided March 31st, 1999, the Board refused to do so.  And the reference for that is at tab 10, and that case is the EBO-179-14/15, and I notice that in my argument I failed to give you any page references for that case, for the discussion that takes place in there concerning the request made by the Panel and the Board's reasoning on why they chose to not permit it, and specifically the reference to core activity.

So the discussion that may be of interest and assistance to you is found at pages 23 and 26, and the specific reference to the pure utility not offering non-monopoly services is found at page 26, paragraph 3.2.5.

So what the Board Staff is submitting is that the treatment of ancillary services is of significant historical interest, obviously, but it is not representative of the Board undertaking the type of jurisdictional analysis that Enbridge is urging you to undertake.


Rather, if you look at the way the Board treated it, the Board went from permitting certain activities to be part of regulated services, regulated operations.  They were at one point monopoly activities.  You couldn't get a hot water heater unless you got it from the gas company.  That no longer occurs.

As you watched the Board deal with the ancillary services, I think you see, at least with regard to the way ancillary services were treated, a narrowing of what was appropriately included in regulated operations for the sale, transmission, distribution and storage of natural gas.

Now, what I would -- before I went off and dealt within DSM and ancillary services, I was about to make some comments concerning the Ministerial Directives.

I look at the clock.  It is 25 after 12:00.  I believe I could finish what I have to say, she said galloping madly ahead, in about ten minutes.  Now, if you wish to take your lunch break instead, and then I can come back afterwards, that's fine.  I just thought I would indicate I have roughly ten minutes to go.

MR. KAISER:  I have a question on these Directives.

MS. CAMPBELL:  Certainly.

MR. KAISER:  Can I put the question to you?  You may want to consider it over the lunch break or you may want to deal with it right now.

My question is this:  In August of 2006, did the Board grant a disposition to Enbridge?

Question number 2:  If they did, what did it say?

And I am looking at tab 2, page 3 of the Enbridge material, and that is 6.1, which this is all about.  This is where the game starts:
"The Board may dispense, in whole or in part, with future compliance by any of the signatories hereto with any obligation contained in an undertaking."

Then it goes on in 7 and says:
"In determining whether to grant approval or as dispensation, the Board may proceed without a hearing by way of oral, written or electronic argument."

So the clear inference is dispensation is a decision of the Board.

Then in August of 2006, we get Minister Duncan sending the Board a Directive, and he says, I'm telling you to dispense with certain things.  And he set out, with respect to Enbridge, the four -- or I should say five activities.  But the Board shall do this.

Now, then we come to the penultimate paragraph that Mr. Sommerville and I have both referred to, and it says
"to the extent any activities undertaken by Enbridge in reliance on this Directive are forecast upon the regulated rates, such activities are subject to the review of the Ontario Energy Board."


It doesn't say not subject, it says "are subject to the review of the Ontario Energy Board."  The response to that as I read your submission and others' is, Well, the Minister can't give jurisdiction where none exists.



Okay.  My question then is, and I ask the question:  What did this dispensation decision say in August of 2006?  Did it knock out the last paragraph because of this legal finding that we are now talking about?  If so, did we advise the Minister that we were not going to implement this Directive, notwithstanding his order, if I can call it that, under section 27.1?


I am happy to leave that with you over the lunch hour.


MS. CAMPBELL:  I am a little -- I don't think I quite understand what you are asking of me.


I understand that what you are saying, the 1998 undertaking, the operative sections are 2.1 and 6.1.


MR. KAISER:  Six is -- all I am saying is, it is clear from this document at tab 2, page 3 of the Enbridge materials, the Board had to make a decision, a dispensation requires a decision.


Fast-forward from 1998 to 2006, we are ordered by the Minister pursuant to 27.1 to make that specific decision.


I said, What was the decision if it did exist?  Is it, as set out in the Minister's Directive, including the last paragraph?  Or, because of the legal argument I now hear, we refused or declined to implement the last paragraph on the grounds that the Board, the statute did not afford the Board the jurisdiction to include these costs in rates?  Or as the Minister says, review them, review the impact on regulated rates.  We decided that we were not going to do that because, in our belief, the jurisdiction wasn't there in the statute and that overwrote the Directive.


MR. SOMMERVILLE:  Just from a...

MR. KAISER:  Let me just finish.  That assumes, and I could be wrong, that assumes I am placing the interpretation on this that such activities, it says, "Such activities are subject to the review of the Ontario Energy Board."  You could interpret it differently, in which case, it wouldn't arise.

But if I am right and if that is your view, as counsel for the Board, have we missed a step here?  Because we are really not prepared to implement this Directive as it is written and we didn't.


MR. SOMMERVILLE:  Just to be fair about this.  I think the -- as I look at, and going back to the original Order in Council and just so the parties can comment on this -- look back to the original 1999 which is the 6.1 that you are referring to, I think, Mr. Chair, that drives the Board to do something.


MR. KAISER:  The December '98, right?

MR. SOMMERVILLE:  Yes.  I think that really relates to -- I am going to suggest that it probably relates to the last seven words of 2.1 of that undertaking, which is that basically the undertaking says:  Consumers -- Enbridge shall not, except through an affiliate or affiliates, carry on any business activity other than the transmission, distribution or storage of gas without the prior approval of the Board.


Now, that is a completely separate process to the process initiated by section 27.1 which is a Directive from the Minister.


So pursuant to the Directive from the Minister, the Board is not -- there is no subsequent step for the Board to take.  It is only were the Board to determine that it was going to grant an approval on its own motion of an exemption from the undertaking that the Board would have to engage in that process.  That is what section 1 in the original undertaking refers to, I think.  What has happened since then is that the Minister's Directives under section 27 completely obviate that requirement.


MS. SPOEL:  At the risk -- I am just going to, Ms. Campbell, maybe I will try to make it quite simple without drawing a conclusion about -- since we are supposed to be hearing arguments about what the effects of all of this is I am not going to draw a conclusion.

What I am interested in, the questions, that is for sure.  Maybe the easiest way to look at this is:   What did we or did we not do at the Board once we received the Minister's Directive in 2006?  Because there is that whole number of things in there.  I think what we would like to know is, what did we do?  Did we do anything?  And if we did anything, what was it and what issues did we consider and did we look at any of the jurisdictional issues or not?  I think that is the question.  What happened?


And what, as a Board, were our considerations, if any, when we received this?  And how did we deal with it and did we include things in rates?  Did we address the issue of impact on rates as suggested in this?  I mean, where did it all go?


MR. KAISER:  Well, it seems to me, this is a matter of argument, surely.  But to just lay it out, 6.1 says the Board may dispense.  That is who gets to dispense.  And there is a process.  It makes a decision.  So there is a dispensation decision, if you will.


And that's what the Minister directed the Board to do.  He said:   Dispense.  Make a decision.  And basically here's what your decision should say.  I am paraphrasing, obviously.


Then I am saying, okay, what was the decision that the Board made?


MS. CAMPBELL:  But the decision is only made if you look at 2.1 and 6.1 together, but just, okay, just look at 6.1, may dispense:  The Board may dispense in whole or in part with future compliance by any of the signatories hereto with any obligations contained in an undertaking.


MR. KAISER:  So you would say, I think I understand you, you would say to the extent there was a dispensation decision to be made, assuming the Board did it, it would be only with respect to the activities released, if I can call it that, and this other stuff in the last paragraph, i.e., you shall review the impact of any of this on regulated rates.  That has nothing to do with the dispensation decision and the Board didn't have to turn its mind to that back then?  Or even now?  Is that right?


MS. CAMPBELL:  What I am saying is that the undertaking restricted Consumers and now Enbridge's activities.  It did the same for Union.

MR. KAISER:  Yes.


MS. CAMPBELL:  And it said that they can't do these things.  They can't carry on these activities without the prior approval of the Board.  But the Board under 6.1 has the power to dispense in whole or in part with future compliance by way of the signatories with any obligations contained in an undertaking.


And then in 2006, the Minister, if you go to the Order in Council, that's -- as far as I know, and I stand to be corrected, section 6.1 was not activated because there was nothing brought forward to cause it to come into play.


So 6.1 is there for any future, if there is -- there is a request to dispense either in whole or in part with future compliance with any obligation contained in the undertaking.  The Ministerial Directive of 2006 said:  I want you, the Board, to dispense with that requirement under 6.1, to dispense under 6.1 of the Enbridge undertakings with future compliance by Enbridge Distribution Inc. with section 2.1.


MR. KAISER:  Yes.


MS. CAMPBELL:  Right?


MR. KAISER:  Yes.


MS. CAMPBELL:  So in respect of the provision of services, including services related to.  So it is now transmission and distribution --

MR. KAISER:  We are not arguing about the services.


MS. CAMPBELL:  -- and storage and then the services, but what the Minister has said is:  You do not, Board, have to take any steps.  We are lifting the restriction that exists under the undertaking and now these things are permitted.  And the way that I read it is, the Board is ordered to dispense with.


MR. KAISER:  Right.


MS. CAMPBELL:  It is not an application.

MR. KAISER:  "I hereby direct the Board to dispense," so the Board did dispense with respect to Enbridge with the five activities laid out.


MS. CAMPBELL:  And it tells you that the Board does not have to take any steps to cause Enbridge to come into compliance with 1998 undertaking, because it's been broadened to encompass these services.

MS. SPOEL:  Right.  But doesn't the Board have to issue, once the Minister tells us to dispense, don't we have to issue an order to make that happen?  If the Board tells or the Minister tells us to issue an order and, I mean, it says:  I hereby direct the Board to dispense, isn't there some kind of paper required?


MS. CAMPBELL:  I think what essentially he's saying is:  Do not take steps that you otherwise would be able to take.


MR. THOMPSON:  Can I stick my two cents in here for what it's worth?  I think the way to look at it is, the undertakings are an agreement between the Minister and Enbridge.  Here you have the party that was the beneficiary of the agreement saying dispense with these constraints.  There is nothing in there about an order.  You are directed to dispense with these constraints.  And I think the answer to your question did the Board do anything, the answer is no.  Enbridge would surely know the answer to that.


So as a practical matter, the Board responded to the Directive by carrying on in the context of one party saying, relax the constraints in our previous agreement.


MR. KAISER:  All right.  That is helpful.  Come back in an hour.


MS. CAMPBELL:  Thank you.


--- Luncheon recess taken at 12:35 p.m.

--- Upon resuming at 1:41 p.m.
Procedural Matters:


MR. KAISER:  Please be seated.  Mr. Cass, I just had a few questions before Ms. Campbell starts back.  You sent a letter on November 13th to the Board secretary outlining four of your projects.

MR. CASS:  Yes.

MR. KAISER:  I just wanted to make sure, first, is this an exhibit in the proceedings?  This is the November 13th letter.

MS. CAMPBELL:  The supplementary submissions?

MR. KAISER:  Yes.

MS. CAMPBELL:  Those would be supplementary submissions.  Under the procedural order that was issued that amended the questions to be answered, they were permitted additional supplementary submissions.

MR. KAISER:  All right.  In any event, I was reading this, and this morning you indicated that all of these projects would be done pursuant to contract.  Did I understand that right?

MR. CASS:  In the context of no need for the Board to set rates, yes.  Rates would be -- prices, rates would be a matter of contract between the company and the users of a particular service.

Now, I'm just thinking about biogas.  I assume biogas would be contractual.

MR. KAISER:  So you contract with somebody to do these things.  And then you went on to say, as in the case of system expansion, they would have a net present value of one?

MR. CASS:  Yes.  Now, to be clear, Mr. Chair, what I had tried to say was they would be -- they would be rolled in with the whole system expansion portfolio as it is, and the whole portfolio, including what would otherwise be in it, plus these, would be -- would be managed on that basis.

MR. KAISER:  My subsequent question was going to be:  Does that mean there will be no impact on rates, i.e., the revenues from the contract would equal the expenses?  But I take it that is not the case if it is all rolled into non-green expenditures?

MR. CASS:  System expansion.  Yes, the whole system expansion portfolio, including green and non-green, would be managed on a unified basis to that target.

Again, Mr. Chair, this is a proposal.  Once the matter gets beyond -- if and when the matter gets beyond the jurisdictional issue, it is certainly open to debate how that would be implemented.  That is Enbridge's proposal.

MR. KAISER:  In the last sentence of this, you say:
"Enbridge submits that as is apparent from the examples given above..."

That is the four?

MR. CASS:  Yes.

MR. KAISER:  "...each activity within the Green Energy
Initiatives will have its own particular features that must be considered on an activity-by-activity jurisdictional analysis.  This is not an analysis that can be done on a preliminary motion at the outset of the 2010 rate proceeding."

Do you mean by that a determination of whether the particular projects fall within the terms of the Directive?

MR. CASS:  No.  The jurisdictional -- the scope of the projects is the Directives.

So as was explained in the document that you are looking at, Mr. Chair, the second Directive only came out September 8th, if I remember the date correctly.  The deadline for filing of evidence in this case was October 1.

There was not a lot of time between those dates to work out plans and details with respect to projects.  So, as a result, there is not the information base to make, in my submission, any kind of a blanket determination about all of the Green Energy Initiatives.  I'm not sure that it is even known what they all might be, other than the scope is whatever is within the Directives.  Is that clear?

MR. KAISER:  What is the nature of the future activity-by-activity jurisdictional analysis that you are contemplating?

MR. CASS:  So, for example, one of those is biogas.  Well, biogas has its own particular features because, if you look at the statute, there is a definition of gas.  I think the definition of gas is broad enough to include biogas, so that, it itself, is an argument to bring biogas within section 36(2).

If you look at the solar water heaters -- solar energy creating greater efficiency for water heaters, that would be perhaps more -- not perhaps.  That would be more of a DSM-type argument.  The arguments would be different depending on what the initiatives are.

MR. KAISER:  All right, thank you.  Ms. Campbell.
Submissions by Ms. Campbell (continued):


MS. CAMPBELL:  Turning to the Directives, I am looking at the Directive...
I'm sorry.

I am looking at Directives -- the Directive at tab 2 of my compendium, which is the Ministerial Directive of 2006, and that is found at tab -- I am trying to find it in the Enbridge Directive (sic?) in case someone is looking for it in Enbridge.

MR. KAISER:  Tab 5.

MS. CAMPBELL:  It is tab 5.  Thank you.

First of all, there was a question as to whether at the time of the 2006 generic hearing, DSM hearing, that was referred to earlier by me, whether this Directive was in fact in front of the panel.

My understanding is it was not.  I asked the counsel who was -- Board Staff who was on that case, and the Directive is not referred to in the decision and was not in fact in front of the panel or discussed with them.

Secondly, having had an opportunity to look at this and the wording of the second Directive over the lunch hour, I now understand the question that both Mr. Kaiser and Ms. Spoel put to me, which is, I think, the duplication of "dispense", which is:

"I direct the Board to dispense under 6.1..."

So "dispense" and 6.1, 6.1 is the section that talks about the Board dispensing.  So the question is whether it's to dispense with dispensing, or whether it is a positive direction to the Board to take certain steps; hence, the question as to whether or not an order needed to be issued by the Board.

I think that it is the Board Staff submission that the wording which also appears in the 2009 Directive is awkward, but what I think it is -- the end result of the wording is that the Board is not to take any steps.  There is a dispensing of the dispensing.  There is it no need to hold Enbridge to the restriction on business activities under 2.1, because they are expanded to the extent that the 2006 and 2009 Directive indicate.

So there is an expansion, and there is no need for a positive step to be taken by the Board.

The Board Staff submissions concerning the Directives is as stated in our written argument that they do not provide additional jurisdiction to the Board.  They don't expand the ratemaking jurisdiction of the Board.  Rather, they simply expand the acceptable business activities for Enbridge to engage in.

Now, there is a reference in both Directives to the Board.  In the first Directive, the 2006 Directive, it is the paragraph -- the penultimate paragraph that's been referred to before.  It says:
"To the extent that any activities undertaken by Enbridge or Union Gas in reliance on this Directive are forecast to impact upon the regulated rates, such activities are subject to review by the Board."

And it's Staff's submission that that indication -- first of all, sorry, that reference to the Board, the emphasis should be placed upon the first part of the sentence, which is:
"To the extent that any activities undertaken in reliance on the Directive are forecast to impact upon the regulated rates..."

There is no assumption that they will be -- that any of the activities that are undertaken will, in fact, impact rates, but should any of those activities, in fact, come within the ratemaking authority - and they might under the DSM plan - then it is up to the Board to determine what -- the rates that will flow.

Similarly, with regard to the 2009, if I could take you to page 3, the 2009 Directive, which is found at tab 3 of Staff's compendium, this paragraph is somewhat different.  Once again, it is the Board Staff's position that the Directive does not grant or in any way affect the jurisdiction given to the Board under 36(2) to set rates for gas, storage, transmission, distribution and the sale of gas.

What it does state about the Board is -- what it says, rather, about the Board's ratemaking abilities is simply:

"This Directive is not in any way intended to direct the manner in which the Board determines under the Ontario Energy Board Act 1998 rates for the sale, transmission, distribution and storage of natural gas."

It is Staff's submission that the fact that this paragraph is included is an acknowledgement by the Minister that the ratemaking powers of the Board are separate from and unaffected by the Directives.

So this paragraph indicates that the ratemaking authority is separate and distinct from the expansion of the ambit of permissible business activities.

There are a handful of other points that I would like to cover before allowing Mr. Warren to go ahead and provide you with the benefit of his experience and knowledge and insight, and these two --

MR. WARREN:  A moment of ...

MR. KAISER:  Well, you know how to do it.


MS. CAMPBELL:  Yes.  But I thought given the way that you acceded the ground to me that I would return the favour, Mr. Warren.


The additional points that I wish to make before leaving this is the point that is made that was -- not made orally but is certainly made in the written argument that has to do with whether or not the many Green Energy Initiatives are viable if they're not treated if the same way as the other regulated activities.  And in the argument that is made and in the application in specific, Enbridge states that for the Green Energy Initiatives to be viable, they must be treated the same way as Enbridge's other regulated activities.


Board Staff's submission is simply that the viability of initiatives is independent.  As to whether they're included in regulated operations, this Board certainly approves various leave to constructs and other projects that are brought forward by unregulated companies, unregulated operations, and they certainly are viable and they are viable without being included in regulated operations.


There is also the suggestion that if the -- if this -- there is not a finding by this Panel that the Green Energy Initiative assets can go into rate base, then somehow the utility's ability to act on the government's initiatives will be stymied and prevented and Board Staff's submission that is, of course the government's energy policy objectives are not dependent on the outcome of the motion, and the effect of the Directives and the effect of the policy objectives that are stated in all of the government policies remain in full force and effects and Enbridge has the ability to undertake any of the initiatives, regardless of the outcome of the motion.


Finally, just in summing up, if it hasn't been clear by now I will say it one more time.  It is the position of Board Staff that the ratemaking authority with regard to gas utilities is derived from the Act and the regulations, and specifically section 36(2), and it is only through the ratemaking authority that assets, costs and revenues may enter rate base and to come within the Board's ratemaking authority, the Green Energy Initiatives must relate to the sale, transmission, distribution or storage of gas.


Those are my submissions.


MR. KAISER:  Thank you.  Mr. Warren.
Submissions by Mr. Warren:

MR. WARREN:  Mr. Chairman, Members of the Panel, my friend, Ms. Campbell, has covered off a number of the points I intend to make so I will be quite brief.


I think it is important, Members of the Panel, to look at realistically at what Enbridge is actually seeking, not the formal relief they're seeking but the practical relief they're seeking in this application.



In my respectful submission, they're not seeking the authority to carry on these activities.  They can, as a result of the Directives, carry them on.


They're seeking the ability to have gas ratepayers pay for those activities.  To put the matter another way, in my submission, what Enbridge wants the ratepayers to do is to protect it from the risk of engaging in a competitive activity.  The relevance of that is to the question of statutory interpretation to which my friend Mr. Klippenstein referred.


If I could ask you to turn up my factum, if you wouldn't mind, at page 7.


Now, at page 7, I cite the passage, I think the very passage that my friend, Mr. Klippenstein relied on.  It is cited most recently in ATCO Gas but it is found in Rizzo Shoes and a number of other Supreme Court of Canada cases.  I cited at paragraph 13 -- sorry, 30, and it is the test is today there is only one principle or approach, and if the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the act and they underscore the following words, the intention of Parliament.


Then in the next paragraph of my factum I begin citing the ATCO case.  The ultimate goal is to discover the clear intent of the legislature and the true purpose of the statute while preserving the harmony, coherence and consistency of the legislative scheme.  Now, if we ask ourselves rhetorically, What is the purpose of section 36?  If we leave aside all of the other things that have been engrafted on to this, like some legislative dog's breakfast, the purpose of this is to regulate a monopoly activity to protect the interests of consumers from the abuses that might arise from that monopoly activity and at the same time, to give the monopolist a reasonable rate of return.


That's the core activity.  And as my friend, Ms. Campbell has pointed out, notwithstanding all of the Directives, notwithstanding the Green Energy Act, that section has not been changed.


Because, in my respectful submission, the intention of the legislature remains as it has always been:  To invest you with the jurisdiction to regulate a monopoly activity in a way that protects the consumers of that activity.


And in aid of that, if you would turn to paragraph 14 of my factum, I cite - ironically enough, there is a certain irony in all of the participants taking one side or another of the LIEN case, particularly my friend, Mr. Cass - what the panel of the Divisional Court said about the core activity of the Board, in my respectful submission, is instructive.  It said:

"The Board's regulatory power is a proxy in the public interest for competition in view of a natural gas utility's geographic natural monopoly.  Absent the intervention of the Board as a regulator into rate setting, gas utilities (for the benefit of their shareholders) would be in a position to extract monopolistic rents from consumers, in particular, given a relatively inelastic demand curve for their commodity.  Clearly, a prime purpose of the Act and the Board is to balance the interests of consumers of natural gas with those of suppliers of natural gas.  The Board's mandate through economic regulation is directed primarily in avoiding the potential problem of excessive prices resulting because of a monopoly distributor of an essential service."


Now, it is in the context of that core function that, in my respectful submission, the Board has to interpret section 36.


Section 36 has not been, the power granted to the Board which is, in my respectful submission, narrow and specific, has not been enlarged by the Directives or by the various policies articulated by the government.


In that respect, the LIEN case and the Bell Aliant case are of no assistance to my friends Mr. Cass and Mr. Klippenstein.


Because in the LIEN case, the issue was not whether a particular activity was, or was not within the scope of the storage, transmission, sale, distribution of gas.  That wasn't the issue.  So the reasoning of the Divisional Court in that is of no assistance to you in deciding the issue before you today.


In similar fashion, in the Bell Aliant case, the issue was whether or not, was not whether or not a particular activity fill within the scope of telecommunications.  Now, in that context, I would ask you to turn up the compendium of Enbridge at tab 8, sorry, tab 9 where you find the Bell Aliant case.


If you turn up paragraph 38 of the decision of the Supreme Court of Canada.  Look at paragraph 38, it says, and I quote:
"In my view, therefore, the issues raised in these appeals go to the very heart of the CRTC's specialized expertise.  In the appeals before us, the core of the quarrel in effect is with the methodology for setting rates and the allocation of certain proceeds derived from those rates, a polycentric exercise with which the CRTC is statutorily charged and which it is uniquely qualified to undertake."

The issue is not in the Bell Aliant case whether or not the particular activity was or was not within the scope of telecommunications and therefore the reasoning of the Court in that case is of no assistance in this case.


In my respectful submission, the Board can and should have regard to the mischief that would follow were it to grant the relief which Enbridge seeks.  And the mischief would be that it would embark under the authority of section 36, in the act of regulating activities that have nothing to do with the sale, transmission, storage and distribution of gas, and that would be a violation of the legislature's intent in enacting and in keeping in place section 36 of the Act.


In my respectful submission, the Board should reject Enbridge's reasoning and should find that it does not have the jurisdiction to regulate these activities.  Those are my submissions.  Thank you very much.

MR. KAISER:  Do you give any credence to the suggestion that we just heard from Mr. Cass that some of these things - I think he was referring to biogas - may in fact be gas?  Is there an element -- I mean, if the particular -- the Green Energy Initiatives in question concerned, let us say, something that resulted in efficiency of the use of gas, or reduced the reliance on gas, i.e., they had a gas connection, does that make it all right?

MR. WARREN:  It might, sir, depending on a case-by-case basis.  There is -- none of the material that I have seen in either the initial application or the November -- October 13th letter, whatever the date is, that would trigger that kind of enquiry on their face, but certainly the Board can't close its mind forever to any of these activities, and it is theoretically possible that it might be.

MR. KAISER:  What about generating electricity with gas?

MR. WARREN:  I'd really have to see the specifics of it, sir.  But, I mean, intuitively, I must say my immediate reaction to it, that generating electricity is outside of the core activities, which I think properly have to be defined quite narrowly because of the words "for the sale, transmission and storage of gas", as my friend, Ms. Campbell, has submitted.

MR. KAISER:  Thank you, counsel.  Mr. Thompson.
Submissions by Mr. Thompson:

MR. THOMPSON:  Yes, thank you very much, Mr. Chairman.

You have our written submission.  I won't be referring to it in any great detail.  I do not intend to repeat in these oral submissions all of the points in the written submission.  I may be directing you to a few excerpts in it, so I would ask that you have it at hand.

I propose to use this opportunity to make oral submissions to respond to points made by Mr. Cass and Mr. Klippenstein, and hopefully touch on some of the questions that the Board Panel has posed during the submissions of others.

Now, the starting point for the submissions that I make to you is the first question that you posed in Procedural Order No. 2.  It's repeated in paragraph 1 of our submission, and I will just read it into the record:
"Are the Green Energy Initiatives described in Enbridge's Application ...their associated costs, assets and revenues properly part of the regulated operations in Enbridge and thus under the Board's ratemaking authority?"

The word "properly", in my respectful submission, raises the question of whether the Board is asking:  Can we classify these activities as utility related or should we classify these activities as utility related?  And there's been some discussion of that in your questions to Mr. Cass and others.

Whether it is "can" or "should" in the question, to classify the activities as utility or jurisdictional, you must look at the statute.  And what the question is posing, in my respectful submission, is a question of classification of services that Enbridge proposes to provide.

In my respectful submission, you clearly have the power to classify the services that Enbridge is proposing to provide as utility or non-utility.  That is something that falls within the ambit of your jurisdiction.

Mr. Cass and I think Mr. Klippenstein, in substance, concede that you have this classification power.  What they, in effect, are suggesting to you, in my submission, is that you can only exercise it at the end of the case, at the end of their application.

And I submit to you that is an incorrect submission.  This point about only being able to address the questions at the end of the case does come up in the last paragraph of the supplementary submissions made by Mr. Cass to which you referred, Mr. Chairman - that is, the November 13th, I think it was, submission - where Enbridge, relying on examples that it cites in this supplementary submission, says:

"Enbridge submits that as is apparent from the examples given above, each activity within the Green Energy Initiatives will have its own particular futures that must be considered in an activity-by-activity jurisdictional analysis.  This is not an analysis that can be done on a preliminary motion at the outset of a rate proceeding."

I submit, with respect, it is an analysis that can be done at the outset, and it is an analysis that should be done at the outset for some of the reasons Mr. Warren recites in his submissions about the mischief that will entail if we go down this case-by-case analysis road.

We make this point in our written submission.  It is found in paragraphs 35 to 43.  I would just like to read a portion of what we said in paragraph 42 and 43.  We submit that a:

"...tribunal exercising quasi-judicial functions is empowered to determine, on a preliminary motion, whether the case presented by an applicant discloses a reasonable cause of action."

And for the reasons that we have outlined in our written submissions, as well as others have outlined, we submit that:
"...EGD's Application discloses no reasonable basis to justify the 'utility' classification it seeks. There is no reasonable basis upon which anyone can find that the Green Energy Initiative activities in which EGD proposes to engage fall within the ambit of the legislative limitation on rate regulation set out in section 36(2) of the Act."

In paragraph 43, we talk of some of the mischief that would entail.  If you go down that road, Mr. Warren has already made that point.

So that, in substance, is where we land on the question that you have raised as question 1 in your procedural order.  The question is:  Can these activities be reasonably classified as utility services?  And to answer that question, you have to look at the statute.  What can be reasonably be classified as utility services stems from 36(2).


The responsibilities that the Board has under the Act, which are referenced in the objectives sections at the beginning of the Act, are defined by section 36(2).

Government policy, ever-changing environment, all of that kind of thing is context, but limited, in our submission, by the words in the enabling statute.

Mr. Cass said in his submissions that there is a distinction to be made between government policy and Board policy.  We don't quarrel with that submission, but he also went on to say there's been no narrowing of jurisdiction in the statute since the ancillary services decisions were made by this Board years ago.

With respect, I submit that is not entirely accurate.  These ancillary services-type decisions go way back.  Exploration was treated as an ancillary service back in the early '70s when I got started here, and there are a number of activities that Board counsel referred to that were ancillary services, but subsequently were treated otherwise as time passed.

But one aspect of the Board's legislation that should -- that is relatively new and wasn't in force when those decisions were initially made, ancillary services decision, is section 29, and I refer to that in paragraph 11 of our submission, and it is also referenced in paragraph 47.


Section 29 of the Act made it clear that where competition is sufficient to protect the public interest, then the Board must refrain from exercising its ratemaking jurisdiction.  It's not discretionary.  It is mandatory.  And that section, in my respectful submission -- which I believe came into force with the 1999 -- sorry, 1998 version of the Act made it clear that the Board's jurisdiction did not extend to non-monopoly activities.


Concurrently, we had the pure utility policy, as Mr. Cass describes, reflected in the undertakings, but that pure utility policy is reflected in the undertakings insofar as gas is concerned; with respect to electricity is reflected in the statute.


So the pure utility policy, in my respectful submission, is something that is government -- it's statutory, in so far as electricity is concerned.


That said, the pure utility policy applies to business activity restrictions, and section 71 speaks to this as far as electricity is concerned.  The undertakings speak to it as far as gas is concerned.


It is important to appreciate, in my submission, that business activity restrictions on companies that engage in utility activities, transmission, distribution, storage of gas, in so far as gas utilities are concerned, have nothing to do with the Board's jurisdiction.  That's focussing on the company that is providing monopoly services.


The sections of the Act that focus on the Board's power over those companies are in the case of gas, section 36(2) as far as ratemaking goes.  There are some other sections that aren't relevant to this particular case.


So the focus of the business activity restrictions -- whether in the undertakings or in the Act -- relate to the corporate entity providing monopoly services and not to the Board's jurisdiction.


So those provisions, in my respectful submission, are of no assistance to Enbridge in urging you to enlarge the ratemaking jurisdiction under section 36(2).  Similarly, the Directives -- it's conceded that the Directives cannot alter the empowering sections of the statute.


And that said, then, the question simply becomes a question of interpreting what the Directive means.  We have addressed that in our submission and we say you have to interpret the Directives, recognizing the principle that they cannot enlarge the statutory provisions of the Board's ratemaking powers, only the legislature can do that.


If you add that to your focus on the last paragraph of the 2009 Directive, then there is, in our submission, no interpretation that can be made to suggest that this Directive broadens the scope of section 36(2).  It clearly does not do that.  And the plain meaning of the words in the last paragraph of the Directive is that it does not enlarge the provisions of section 36(2).


So it comes back to, in -- a couple of other points.  The DSM analogy, we have addressed that in paragraph 46 of our submissions.  We submit that it does not help Enbridge, for the reasons that Board Staff has articulated at length.  Then we go on to say:  The focus of DSM activities is the reduction of natural gas usage, which in turn effects rates that the Board fixes for the monopoly services EGD provides.


This provides some linkage between DSM and an exercise by the Board of its ratemaking power under section 36(2).  On the ancillary services, we address that in paragraph 47 of our factum and I won't repeat it.


The last thing that I wanted to do was just endorse my friend, Mr. Warren's distinction - sorry, distinguishing of the Bell Canada case.  It might be helpful just to put the facts of that case a little more clearly on the record.


What happened in that particular case is that the CRTC approved rates for Bell under a particular formula, but continued to allow Bell and I think Telus to charge actual rates that were different from that formula and it directed Bell and Telus to set aside the difference in a deferral account.


Bell then applied to have the balance, which was a large sum in the deferral account, applied to enable it to expand its broadband services to particular areas.  But again, the services involved in that case that had been regulated in the first instance and the application to dispose of funds to apply to another particular service were all telecommunication services.


It wasn't like this case where Enbridge is applying to have monopoly -- rates for monopoly services related to the transmission, distribution and storage of natural gas burdened with costs associated with services that, in our submission, clearly fall outside the ambit of transmission, distribution or storage of natural gas.


What this case is all about is a request for ratepayers to subsidize services that cannot reasonably be classified as utility services.  There is nothing in the Bell case that suggests the CRTC's ratemaking jurisdiction is sufficient to authorize such relief.


The other point that I just want to close on is Mr. Klippenstein's point about section 78 and 71 of the Electricity Act.


He argues the Board didn't need to amend -- sorry, the government didn't need to amend section 36(2) of the Act because the business activity restrictions on gas utilities were specified in the undertakings.


Quite frankly, I don't see the link.  Section 71 of the Electricity Act specifies business activity restrictions for electricity transmitters and distributors, and they were parallel to what was in the undertakings on the gas side.


The government amended those business activity restrictions and section 71 of the Act and you will see section 71(3) is quoted at paragraph 25 of our submission.



The ratemaking power for electricity is under section 78 and the government also amended that in the case of electricity.


On the gas side, what the government did was amend the undertakings, but did nothing to amend the section 36(2).  They're two different subject matters:  Business activities.  Board's jurisdiction.


In the one case, there was some broadening of it, on the electricity side.  In the other case, gas, there was no broadening of it.  In my respectful submission, that demonstrates, as Board counsel says, an intention of the government not to interfere with the existing ratemaking power that the Board has under section 36 and as we also say in our submission, that Act in and of itself dispels any notion that you can imply by necessary implication powers into section 36(2) that would be broad enough to treat these activities in which Enbridge proposes to engage as utility activities.

As to the specific activities that are described in the supplementary material, we touch on those in paragraphs 37 and following of our affidavit.

All of them, we submit, will be provided by competitive market participants.  That is, other than -- they're not monopoly services, for sure.

The particular one about biogas that was mentioned, in my respectful submission, that is nothing other than a gas production, un unregulated gas production activity, not unlike gas production in western Canada or anywhere else, and that, in my submission, is not something that falls within the ambit of transmission, distribution or storage of gas or anything reasonably related thereto.

So for all of those reasons, we support the position that Mr. Warren has outlined.

Those are my submissions.

MR. SOMMERVILLE:  Mr. Thompson, you used terminology "monopoly services" and "utility services".  Are they synonymous, in your view?

MR. THOMPSON:  Yes.  I use them synonymously, yes.

MR. SOMMERVILLE:  Thank you.

MR. KAISER:  Mr. Thompson, if the 2006 and 2009 Directives had no effect on what activities a regulated gas utility could engage in, what's the point of them?

MR. THOMPSON:  Well, the point is to relax the business activity restrictions that are specified in the undertakings.  So if the regulated utility --

MR. KAISER:  Wasn't it the case that they could always engage in these activities outside of the utility?

MR. THOMPSON:  Right, but within the utility they could not.  These Directives would not issue, I don't think, without some request from Enbridge to the Ministry to relax the activities in which they are confined by agreement.

MR. KAISER:  So the purpose -- since they could always engage in these activities outside of the utility, the reason the government in 2006 and 2009 issued these Directives was so they could do it within the utility, but not within rates?

MR. THOMPSON:  Correct.

MR. KAISER:  What's the point of that?  Where did that get us?

MR. THOMPSON:  I don't know where it gets us, but there must be some --

MR. KAISER:  Where did it get the government?

MR. THOMPSON:  Well, it got Enbridge where it wanted to be, to put these -- to conduct these activities, to have the utility company conduct these activities.

Whatever business synergies may be there, that's for Enbridge to describe, but there must be some reason for them wanting to do this.

The Directives are clear that it was not to have any impact, in my submission, on the way you classify these activities or the way you approach them from a cost allocation perspective, which is a fallout of the classification exercise.

Had they not gotten the Directives, they would have had to apply for dispensation under the undertakings.  That would have put us right back in the situation that prevailed when the rental program was in the utility and Enbridge was applying to keep it in the utility.

The undertakings actually were signed between the time Enbridge originally applied for relief, with respect to its rental program, and the time of the decision that is described in Board Staff materials.

They were the -- the company was applying for dispensation, and what the Board said is, We can't classify these activities as utility, but we will dispense with the requirement that you can carry them on outside of the utility on a fully -- on a non-utility classification basis.

So that is, in my submission, where we would be had not the Directives issued.  And that's what the Minister, in my submission, is saying to you in both the Directives in the last paragraphs.

What you do with this for ratemaking purposes is your business, and it remains your business.

MR. KAISER:  So the "whereas" clause in the 2006 one says, "Whereas", and this is the government speaking, "...opportunities exist for Enbridge Distribution Inc..."

That's the regulated utility; right?

MR. THOMPSON:  Right.  Well, it's the corporate entity that carries on activities that are regulated.

MR. KAISER:  To carry on business activities that could assist the Government of Ontario in achieving its goals in energy conservation.  So the government identified that, apparently.

And then it went on to identify, with respect to Enbridge, five specific projects, if I can call them that.

MR. THOMPSON:  Right.

MR. KAISER:  It could have engaged in that without any of this?

MR. THOMPSON:  Through an affiliate.

MR. KAISER:  Through an affiliate.

MR. THOMPSON:  Correct.

MR. KAISER:  And so I am still trying to understand, if on your interpretation, it didn't mean that they could do it as part of the regulated entity, but they could do it within the corporation and not in rates.  How is that act assisting the development of these business activities which the government felt would assist the government in achieving its energy conservation goals?

What is the rationale?  How is that going to move the -- the government has a policy here throughout this period.  Starting in 2006, we have smart meters and everything popping up.  The government decides that it is a clear goal - there is no dispute about this - that conservation is important, and they're trying to get all of the horses working in the right direction and whatever assistance or incentives they can.


They're telling electric LDCs to buy smart meters and implement them at horrendous costs, sticking them in rates, et cetera.

I am trying to understand, if that was the government's goal, what incentive this was going to give Enbridge or what likelihood these Directives were going to result in moving towards those objectives?

MR. THOMPSON:  Well, let me try it this way, Mr. Chairman.  Many other companies are engaging in these activities and want to engage in these activities, and contracts for many of them come from the Power Authority.

Enbridge could not get in the game that those others are involved in without some relaxation of its business activity restrictions.  That's what it got, and that's all it got.

MR. KAISER:  It could have --

MR. THOMPSON:  Gas ratepayers are not to be burdened with the costs associated with these activities.

If you look at the material in the prefiling, there is a subsidy burden of 300,000.  We don't know what it on a full-year basis, but clearly there is a cross-subsidy burden that Enbridge is seeking to transmit to its gas ratepayers.

MR. KAISER:  Yes.  And there is probably a cross-subsidy burden with respect to their DSM activities.  There is an expense there, and there is -- it would be hard to measure the revenue impact.  There is a negative cost there borne by the ratepayers.

DSM is not a monopoly service, as you have just said two minutes ago.  All kinds of people engage in DSM.  Why wasn't this more of the same?

MR. THOMPSON:  Well, DSM to my mind goes to volume through-put.  Volume is used to derive rates.

This other stuff is, as I see it, beyond the reasonable parameters of transmission, distribution, storage-related, gas-related activities.

MR. KAISER:  All right.  Thank you.

MR. WARREN:  Mr. Chairman, I wonder if I could add -- it's not really a gloss on what Mr. Thompson said, but perhaps -- and I apologize for putting this to you rhetorically.

I won't visit this on you.  Anyone's puzzlement at why Enbridge Inc. -- Gas Distribution Inc. would want this relief, that puzzlement does not give rise, necessarily, inexorably, to a conclusion that the government's intention was that these activities be regulated activities.

We don't know why Enbridge sought this relief.  There may be all kinds of reasons.

MR. KAISER:  Do we know that Enbridge sought this relief?


MR. WARREN:  I would have to assume that's -- I don't know that.  I would have to assume that, sir.


But I come back to my point, that so critical to achieving a historically clearly defined policy objective of regulating a monopoly activity, so clearly has that been enshrined and dealt with in repeated cases of the Supreme Court of Canada that it would take clear and unequivocal language, in my respectful submission, to enlarge in so dramatic a fashion the scope of section 36(2), and I say with respect, our collective puzzlement about why Enbridge Gas Distribution Inc. would want this relief is not -- doesn't give rise to the clear and kind of unequivocal language that I think the legislature has to give to change that jurisdiction.


MR. KAISER:  Well you answered yourself why they would want it.  They want it to take the risk out of it.  Let's accept that is the case, because that would be the consequence, you are quite right.


But the question arises, is that what the government wanted?  In other words, did the government say to itself, you know, we have to get these guys doing this.  The only way they'll do it -- I mean I remember when the electricity companies came, the CLD came on the very first smart meter case, 160 million bucks, third tranche.  Let's get your -- it wasn't smart meters it was the original DSM plan.

MR. WARREN:  Right.


MR. KAISER:  And they all said well, we'll do this.  But we're not guaranteeing there are any benefits and we're not doing it unless it is in rates.  That was the environment at the time:  If you put it in rates, these guys will do anything.  Speaking casually, but that was sort of the thinking.


So you say, well, were they trying to achieve the same result on the gas side.  Get these guys to do a little bit more than they were doing, because they were doing DSM, of course, and the Board was approving it as a regulated cost.


MR. WARREN:  As regrettable as that may now be, Mr. Chairman.


MR. KAISER:  Yes.  So that's why I was asking Mr. Thompson if there was a rationale for going through this entire exercise and not allowing them to recover the costs in rates.  And I think I have the answer, that you think that gave them greater freedom to go to the OPA or something and get contracts, whereas previously they might have been constrained from that?


MR. THOMPSON:  Well, I was just going to say, if you put the question:  What did the government want?


MR. KAISER:  What was its objective?  They must have had some kind of rationale outside of giving Enbridge everything they wanted that particular day.


MR. THOMPSON:  Again, you have to come back to the Directive and the last paragraph of the Directive, which you will have to interpret -- I'm talking about the most recent Directive, which is what gives rise to this application.


This Directive is not, in any way, intended to direct the manner in which the Ontario Energy Board determines under the Ontario Energy Board Act rates for the sale, transmission, distribution and storage of natural gas by Enbridge Gas Distribution Inc.  I would suggest the questions you are posing are premised on a notion this was intended to have some effect on your power, and I say those words say exactly the opposite.  You are free to classify -

MR. KAISER:  I might agree with you there on that one.  But if I go back to the last paragraph of the Dwight Duncan one, the 2006 one, this was raised by Mr. Sommerville, it is different language.


MR. THOMPSON:  Well, it's different language.


MR. KAISER:  I don't read that the same as the Smitherman paragraph.  Anyway, I mean that is just a matter of interpreting what that says.


I think at the end of the day, your argument is and for that matter all counsel opposing, is that the Directive can say what it wants.  It is the statute that determines the jurisdiction.  As I understand it.  That's more or less where you end up, isn't it?


MR. THOMPSON:  I think so.  I would just add this final note, that if you look at those two paragraphs -- I agree with you, they are different.


The 2006 one, which I have taken, is not relevant to this particular application -- we're operating under the 2008 one -- but to the 2006 one, the way I read that is that the power to classify the activities, you have it and you can classify them as non-utility or utility.  That power is still reserved to you here and the ratemaking consequences of that are for you to determine.

MR. KAISER:  Doesn't that sound like we have jurisdiction, at least to engage in that activity.

MR. THOMPSON:  I say you do have jurisdiction to classify it.  But when you classify is really what this case is all about and I am saying, along with Mr. Warren:  Do it at the front end.


Take what they have said at face value and ask yourself, Can these possibly be classified as utility?  If the answer is yes, then you have to go into the hearing and we will get into all of the other criteria to assess whether a subsidy burden should be allowed to be passed on or not passed on.  We will be right back into the rental program case.

MR. KAISER:  Aren't you being inconsistent?  You say do it at the front end.  And at the same time you say, Now, look at DSM.  That's okay because it is related to gas.  How is it related to gas?  Well, it reduces the consumption of gas.

Okay.  So in order to make this connection with gas, you come back to Mr. Cass' letter, the letter of the 13th of November and he says:  I can't do that at the front end.  If you want to engage in the connection analysis, show there is a substantial connection with gas, I will do it but I have to do it on a case-by-case basis.


MR. SOMMERVILLE:  It seems to me, just to be fair to Mr. Thompson, I think Mr. Thompson's other point is that it has to be a monopoly service.  It's a monopoly service and has an association with the distribution, transmission or storage of gas, that would be the formulation that he would be looking at.  I think that is your point, isn't it?


MR. THOMPSON:  Definitely that is my point.

MR. KAISER:  Is DSM a monopoly service?


MR. THOMPSON:  Well you classified it, folks.  I didn't.


[Laughter]


MR. THOMPSON:  You --

MR. KAISER:  Just because we put it in a utility doesn't mean it is a monopoly service if everyone else goes to Kingston.

MR. THOMPSON:  I don't think we ever argued the jurisdiction over DSM, quite frankly.  If we want to go there, let's go there, and it will come out too I expect.

MR. KAISER:  There has been lots of discussion about what DSM is.  The Board has allowed that, and is that a precedent or not a precedent?


MR. THOMPSON:  It is something --

MR. KAISER:  It is certainly not a monopoly service.  The world is full of people doing DSM.


MR. THOMPSON:  Yes, there was.  On that note, I will stop.


MR. KAISER:  So will I.


MR. THOMPSON:  Thank you.


MR. KAISER:  Who is next?


MR. MONDROW:  Mr. Chairman, I can start or you can take your break, whatever you prefer.

MR. KAISER:  Whatever your pleasure is.


MR. MONDROW:  Well I am happy to go, so why don't I go.


MR. KAISER:  All right.
Submissions by Mr. Mondrow:


MR. MONDROW:  Maybe I will start, Mr. Chairman -- maybe we can do it this way.  Certainly if you want to take a break in a few minutes.  I am going to be probably 20 minutes or so, but before we do that, perhaps because we have just talked about this I can put in my two cents' worth on the questions of the meanings of those clauses in the undertakings and I may take a stab at DSM and then perhaps we can break and I can provide the rest of my submissions if that is acceptable.


In respect of your question, Mr. Chair, where did this get us if not the ability or the direction to include cost revenues and assets in cost of service, I agree with my friends to the extent that I would say you would have to ask Enbridge that question.  And I would also assume -- without having any evidence on this record -- that they, if not requesting this relief, have been engaged in discussions with the Ministry about this amendment to the undertakings or dispensation with -- more accurately dispensation with portions of the undertakings.


One can hypothesize a number of places it would get Enbridge to do these initiatives within the regulated utility and in IGUA's written submissions, we address the four examples provided in Mr. Cass's supplementary submissions and in each case offered some perspective on why the Minister and Enbridge may have concluded that doing those within the utility company that houses the regulated operation might be beneficial.

In the example, for instance, of the gas let-down operation of the distribution system and generating electricity from those let-down stations, it would be difficult to have two companies in two different work forces working on what is effectively I would think one piece of hardware.  So that might, for example, be a reason why Enbridge could have persuaded the Minister that if you want us to generate electricity from these gas let-down stations which are properly part of our distribution assets, let us do that with the same people and the same crews at the same time.  We can maintain the whole system as one and that would be very efficient and seems to me that is a reasonable hypothesis.


But in the end, neither we nor you, with respect, should be put to second guessing Enbridge's business aspirations that to me is a question for Enbridge.

We go through the other three examples in our submissions and I won't go through them in detail but we talk about the synergies that are presumably provided by having each of those things operated within the utility company, if not within regulation.


The bottom line, however, is that the government could have amended the legislation to give you ratemaking authority, but it didn't.  Even though it did in electricity, it didn't do it in gas.  Amending legislation, as you know, sir, means going to the legislature.  It is a public process.  There is public debate.  It takes time.  It takes resources.

For lots of reasons, the government has elected not to do that in respect of gas distribution rates, though it did it in respect of electricity distribution rates in the context of the Green Energy Act amendments, which were obviously much broader and more extensive.


So far, it has chosen not to do that in respect of gas.  When I make my primary submissions, I will attempt to underscore the point that the current legislation does not allow you the authority to include the cost revenues in assets from these initiatives in rates.

In respect of DSM -- sorry, before I leave that.  If you look at the 2006 undertakings which we have been talking about and you look at the paragraph, sir, that has been highlighted a number of times, which is the penultimate paragraph in the Directive which effectively amends the undertakings, the 2006 Dwight Duncan Directive, it is says:
"To the extent any activities undertaken by Enbridge Gas Distribution Ltd. or Union Gas Ltd. in reliance on this Directive are forecast to impact upon the regulated rates..."

Just stopping there, it seems to me that sentence necessarily anticipates that in many instances, perhaps in most instances, the activities that the utility, pursuant to this Directive, is allowed to do within the regulated entity will not impact on rates, because it says:  To the extent that it is forecast to impact on rates.

I also note that it is a forecast.  They're prospectively expected to impact on rates.  The first point is it seems to me this paragraph contemplates that not all of these activities would impact on rates.  They're going to do it within the entity that houses the regulated business.  It is not going to impact on rates.


This expressly, to me, contemplates a situation where there are initiatives within the regulated entity that are not relevant for or included in ratemaking for gas distribution.

Secondly, then, this provision goes on to say:

"To the extent that those activities are forecast to impact upon the regulated rates, such activities are subject to review of the Ontario Energy Board under the Ontario Energy Board Act, 1998."

It seems to me, following on from the interpretation I suggested for the first part of that clause, that this clause may well contemplate, in the event there is a forecast or a prospective likelihood of impact on rates, the Board should review the initiative and the prospective impact to ensure, arguably, that in the end there is no impact on rates.

That is, the Board would have to review and approve the initiative, or at least its treatment within the regulated utility company, to ensure that rates aren't impacted by these activities, because they're not part of distribution, transmission or storage of gas.

So I would suggest that that sort of interpretation is equally consistent with any of the others offered here today.

To the extent there are authorities being sought in the Directive in respect of ratemaking jurisdiction, and, like most of my friends, I would agree -- and I think even as Enbridge and Pollution Probe submit, that authority in the end comes from the Act, and that Act has not been amended throughout this process of directing amendments to the undertakings.

In respect of the 2009 Directive further amending the undertakings, it seems to me that there could not be a plainer way for the Minister to express an agnosticism regarding whether these activities can, would, should, will have any impact on regulated gas distribution rates, including silence, which would have left open the question.

Quite the contrary.  The Minister has taken the trouble in his Directive in 2009 to expressly say that nothing in respect of that Directive is intended, in any way, to signal any impact on the Board's authority in respect of setting gas distribution rates.  And to me, it could not be clearer that the Minister expressly did not turn his mind to rate impacts.

So nothing -- no authority can be gained or implied, in my submission, from that phrase in Minister Smitherman's Directive.

I propose to deal with DSM by making a few points, and then I can either proceed or take the break, as you wish.

In respect of DSM, frankly, IGUA increasingly struggles with DSM activities by regulated activities, given the breadth today of non-regulated management activities, including government programs.

Ms. Spoel asked a question going to the -- asked a question of Board Staff counsel going to the logical conclusion that if counsel are urging that these Green Energy Initiatives, because they're not distribution related, necessarily, cannot have their costs, revenues or assets included in rates, wouldn't the same conclusion apply for DSM?

I think that is a legitimate question, and I think what we're starting to hear from some counsel, including Mr. Thompson a few minutes ago -- and certainly I would submit that I think the logical conclusion is you are right.  CDM initiatives, because they're not related to gas distribution, even if they're related to gas in some fashion, should not be included in regulated rates.  But we are not here to argue about that today.

The counsel that are Enbridge and Pollution Probe's counsel are supporting the proposition that the costs, revenues and assets associated with Green Energy Act Initiatives should be included in rates, and they're using DSM as an analogy.  I don't think they're submitting --

MS. SPOEL:  Sorry, can I just ask you?  You keep saying they should, that things should -- whether they should be included in rates.

And I think the question that we are dealing with here on a -- as a jurisdictional issue is not whether they should be included in rates.  I think Mr. Cass has conceded that it may not be appropriate to include some of these.  Whether it is appropriate to include them and whether they should be included is a matter for another day.

The issue I think that is before us today is:  Can they be included?  Do we have the ability to include them?  And that is the question.  You are using the word "should".  I am not sure which of those questions you are referring to.

MR. MONDROW:  I appreciate that.  I realize that the question is "could", and you should replace -- everywhere I said "should", I should have said "could", and I will be more careful going forward.

MS. SPOEL:  I want to make sure I understand the argument.

MR. MONDROW:  You are quite right.  I misspoke myself a number of times, obviously.

Just on the question of DSM, Ms. Spoel, you asked whether the Board in its generic decision on DSM in 2006 considered the issue of whether gas DSM could be included in regulated rates or not.  Clearly, the Board has included the costs and revenues of those activities in regulated rates.


But in respect of whether the Board considered and debated and deliberated on whether that could be the case jurisdictionally, I would refer you to Staff's compendium at tab 11 where this decision is reproduced.

If you look at page 49 of the decision, which I don't believe Board Staff counsel or anyone else referred you to during that discussion, that exchange that was had earlier this afternoon or perhaps late this morning?


Page 49 at the bottom, the last paragraph says:
"The Board considers that the regulatory construct in Ontario is the concept of a pure distribution utility.  This is manifested in the undertakings and in the Board's rulings for some time.  Gas DSM has remained an activity within the corporate structure of the utility, and there is no compelling reason to alter this at this time -- neither the utilities nor the intervenors instigated or sought a change with respect to gas DSM."

So to me, Mr. Chair, what that passage indicates is the matter wasn't raised or debated.  The Board kind of noted that and moved on.

Now, the 2006 Directive which we have been talking about, as we have said, purports to permit gas DSM within the company that houses the regulated business.  Presumably, the Minister or Enbridge, or both, might have been concerned, prior to the issuance of that Directive that there was some issue about whether DSM could be included within the entity that houses the regulated activity.

And I note that the undertakings themselves, in limiting the scope of the business activities that the entity housing the regulated operation can engage in, used the same phrase, "transmission, distribution or storage of gas" to dictate the limits of that business.

And the exception made to that limitation, among others, with the 2006 Directive is to permit gas DSM within that entity.  And so gas DSM, there can be no question after 2006 is permitted to be conducted within that corporate entity.  But pursuant to the same words that that Directive purported to address that exist in the Act, it would be IGUA's submission that in the end the inclusion of the costs and revenues from gas DSM are not permitted within regulated rates.

Now, again, we are not here today to argue that, and I imagine that that proposition would unleash a veritable firestorm of submissions before you, and the parties would line up in perhaps non-traditional ways on that, and perhaps the Board needs to engage in that debate at some point.


But that is not why we're here today.  The reason we are today is to argue whether the Green Energy Act Initiatives can be included in rates.  DSM, as I said a few minutes ago, was presumably brought forward by Enbridge and Pollution Probe to illustrate by analogy a situation in which the Board has included non-distribution activities, but related to gas in some fashion in rates.


In any event, I would suggest that the Board's historical disposition of DSM questions is not determinative of the question being put before you today and to put it crudely and at the extreme:  Two wrongs wouldn't make a right, and I would urge the Board not to be persuaded by the fact that in the past gas DSM has been allowed within regulated rates and perhaps not debated in a jurisdictional sense for some time.  Although perhaps to be debated shortly in another proceeding at another time.


If the Panel wishes, Mr. Chair, I will move on and proceed with my primary submissions.  It will take, as I say, probably 15 minutes or so.  I am also happy to take the break if you prefer to do that.

MR. KAISER:  We will take the break.  But over the break, I am looking at page 50 and 51 of this decision.  I just want you to consider, at the top of 51, when we look at 50, this is on this DSM and essentially the Board is saying:  Well, okay, we can buy into electric CDM as long as it's ancillary to gas and there's some good things at the bottom of 50:

"In fact, the utilization of demand management expertise residing in the gas utilities should be viewed positively from a public interest perspective given the well-known challenges of the province's electricity sector.  In that regard, engagement by the gas utilities in the program aimed at switching from electricity to gas is encouraged."

Then they go on at the top of 51:
"The concern arises if the gas utilities undertake stand-alone electric CDM activities.  That is, programs that are not or do not appear to be synergistic or enhancing gas DSM, especially if they involved investments in infrastructure on account of electric CDM.  This would alter the regulatory construct of a gas distribution utility which would necessitate a review under the undertakings and the Board's regulatory policies."


Then at the bottom of 51, the last paragraph:
"This leads to the issue of whether relief from the undertakings is required for utilities to engage in electric CDM."


Now, this decision came out on August 25th, 2006.  Board Counsel has told us that the panel did not have before it the Directive of August 10th, I think it was, 2006.


It is interesting reading this decision to see how I interpret -- I am asking you to look at it over the break and see if this is a plausible interpretation -- albeit it is a Board decision and of course we are not bound by Board decisions, but as I read it what stopped the panel in this case from moving further towards electric CDM or stand-alone electric CDM is, listen that changes the deal of a stand-alone pure public utility.  It raises the question of the undertakings, blah, blah, blah.



And I wonder if they had known that the undertakings were going to be modified or dropped, whether they would have reached a different conclusion, which of course is where we are today.  We are not in 2006.  We are in 2009 more or less.  Anyway, just -- those paragraphs follow the ones you were quoting from.


MR. MONDROW:  Thank you, sir.


MR. KAISER:   We'll come back in 15 minutes.

--- Recess taken at 2:55 p.m.

--- Upon resuming at 3:18 p.m.

MR. KAISER:  Please be seated.  Mr. Mondrow.

MR. MONDROW:  Thank you, sir.

Sir, before the break, you posed a question which I will try to accurately paraphrase, and I think the request was that -- it was certainly if I wanted to address it, I could.  It may be that others will.

But as I understood your question, it was essentially:  Would consideration of the 2006 Directive, which amended the Enbridge undertakings, have influenced the panel in EB- 2006-0021 in their determination.

And I am not sure I am going to give you an answer that really satisfies you, whether you agree with it or not, but what I have formulated as a response, at least, is that first I think it is important to note that the panel in this generic DSM decision, EB-2006-0021, seemed to me to proceed on the assumption that gas DSM is properly a regulated activity.

And we saw, in looking at the excerpt at the bottom of page 49 of the decision, that that issue really wasn't litigated or considered at any length, but merely noted and accepted.

Of course, we don't know what was in the Panel's head, but on the record there didn't seem to be much discussion of that issue.

So taking that as a starting point -- and, sorry, before I leave that, I did actually yesterday try to go back to the EBO-169-3 decision, which, according to the panel that wrote this decision, was really the foundation for gas DSM, and I couldn't find it on the Board's website, because it predates even the archives of decisions, and I didn't get a chance to go to the library this morning to look it up.

So I would have to look at that and really study that before certainly even personally I could even ruminate about the jurisdictional basis for gas CDM, let alone advise IGUA, who would have to form a position on that, which they have not.

But leaving that aside, it seems that in this decision the Board actually didn't turn its mind to any debate or consideration of that issue.  They accepted that as a starting point.

Given that starting point, as you pointed out, sir, the panel in the decision expressed concerns about what it characterized as stand-alone electric CDM activities by a gas utility.

As I understood your question, it was:  Had the panel been aware of this Directive issued days before this decision was issued, might its concerns have been alleviated or differently determined?  And I think the answer is, yes, because the Directive amended the undertakings to expressly dispense from restriction - that is, allow within the corporate entity that runs the regulated distribution business - not only gas CDM -- or gas conservation is the way the Directive is worded, but electricity conservation and the efficient use of electricity.

So it seems to me that that Directive definitively addresses concerns that the Panel in this case, the OEB panel in this case, might have had about electricity CDM within the corporate entity.

It seems to me, however, that that is not necessarily determinative of any concerns the panel might have had regarding the costs associated with electricity CDM on a stand-alone basis and whether those costs would appropriately be included in gas distribution rates.

I wouldn't even hazard to opine on how the panel might have determined that issue had it been raised and debated before them.  It is not unlike the issue that we're debating here today.  And I wouldn't also hazard to guess how you might determine that question.  So hopefully that's at least responsive to your question, if not determinative of the issue.

MR. KAISER:  Thank you.

MR. MONDROW:  Enbridge Gas Distribution doesn't dispute that authority -- as I understand its position, that authority for the inclusion of costs, assets and revenues associated with the Green Energy Initiatives that it has proposed or outlined in regulated cost of service must be found - that is, the authority for the inclusion of those items must be found in section 36 of the OEB Act - nor as I understand it does Pollution Probe.

Section 36 provides authority for what costs, assets and revenues are properly included in setting rates for gas distribution.  Gas distribution is effectively defined as delivery of gas to a consumer.  And it seems to me that both Enbridge and Pollution Probe accept this proposition, as well; that is, not only is the authority for the inclusion of these costs to be found in section 36, but also that section 36 is about making rates for delivery of gas to a consumer.

IGUA's position, as outlined in our written submissions, is that to fall within the scope of the Board's ratemaking authority, as granted by section 36 of the Act, and thus be eligible for inclusion in gas distribution rates set pursuant to section 36 of the Act, the costs, revenues and assets in question must be either in furtherance of or necessarily incidental to the distribution of gas.  That is, without the incurrence of those costs or the acquisition or building of those assets, gas could not reasonably be distributed.

The primary support for IGUA's position and for the position you have heard -- analogous position you heard from others is, in my submission, that that's what section 36 says on a plain reading, and Mr. Warren has addressed that and I won't make any further comment on that, unless you have a question about that from me.

Further support for the proposition, if it is required, can be found, in my submission, in judicial pronouncement, and I will return to that presently.

I want to, in doing so, though, address the proposition that Pollution Probe puts forward.  And it is my understanding, from listening to Mr. Klippenstein this morning and reading Pollution Probe's submission, that Pollution Probe focuses on the phrase "just and reasonable" in section 36 and uses Green Energy context, found elsewhere in the OEB Act and beyond, to argue that just and reasonable, today, could mean including costs, revenues and assets of non-distribution initiatives in gas distribution rates.

In doing so, it is my respectful submission that Pollution Probe does not properly consider the law relating to the term "just and reasonable" as that term is used in reference to economic regulation.

In order to outline that law, I would like to take you, sir, to the ATCO decision of the Supreme Court of Canada, which is reproduced at Staff compendium tab 8.

In particular, at the top right-hand side of the LexisNexis version of this decision, it is labelled page 21 of 52.  It is paragraph 62 of the Supreme Court's reasons for decision.

I would like to take a few minutes just to go through a few of these paragraphs as authoritative pronouncement of the concept that "just and reasonable" in respect of economic regulations necessarily relates to costs incurred for the provision of utility service.

So at paragraph 62, the Court writes:
"Rate regulation serves several aims - sustainability, equity and efficiency - which underlie the reasoning as to how rates are fixed..."

And then the Court provides an excerpt from a -- it looks like a text in respect of these basic aims of rate regulation.   Then in paragraph 63, the Court goes on to talk about the regulatory compact.  It says:
"These goals have resulted in an economic and social arrangement dubbed the 'regulatory compact', which ensures that all customers have access to the utility at a fair price - nothing more."


"As I will further explain", the Court writes:
"...it does not transfer onto the customers any property right."

Now, pausing there for a minute, of course it is well known among the people in this room, I expect, that the issue in front of the Court in this decision was whether the disposition of assets gave rise to any right of ratepayers to share in the proceeds resulting from the disposition of those assets, and so the issue was who owned the assets and whether ratepayers gained an ownership entitlement by virtue of paying distribution rates.

The Court goes on to say:
"Under the regulatory compact, the regulated utilities are given exclusive rights to sell their services within a specific area at rates that will provide companies the opportunity to earn a fair return for their investors.  In return for this right of exclusivity, utilities assume a duty to adequately and reliably serve all customers in their determined territories, and are required to have their rates in certain operations regulated..."

Moving on to paragraph 64:
"Therefore, when interpreting the broad powers of the Board, one cannot ignore this well-balanced regulatory arrangement, which serves as a backdrop for contextual interpretation.  The object of the statutes is to protect both the customer and the investor."

The Court then deals with the private nature of the utility and concludes that paragraph by saying:
"In essence, the Board is responsible for maintaining a tariff that enhances the economic benefits to consumers and investors of the utility."

In paragraph 65, the Court addresses the concept from a legal, economic, regulatory perspective of just and reasonable rates and says part way through that paragraph:
"In the establishment of these rates, the Board is directed to 'determine a rate base for the property of the owner' and 'fix a fair return on the rate base'..."

It cites the Northwestern Utility's authority for that proposition, and, in particular, excerpts the following from that Northwestern Utility's decision:
"The PUB approves or fixes utility rates which are estimated to cover expenses plus yield the utility a fair return or profit.  This function is generally performed in two phases.  In phase I, the PUB determines the rate base, that is, the amount of money which has been invested by the company in the property, plant and equipment plus an allowance for necessary working capital..."

And I will stress the following phrase:
"...all of which must be determined as being necessary to provide the utility service."



In my submission, that is what the phrase "just and reasonable" means in the context of economic regulation of monopoly utility services, and Pollution Probe's position does not address that law.  And, in my respectful submission, that is a fundamental flaw in the argument you heard from Mr. Klippenstein this morning.


I would like to take you to the LIEN decision which is also in the Staff compendium reproduced at tab 7.


And take you to page 11 of this version of the decision starting at paragraph 52 and I am going to submit, with reference to a few of these excerpts, that the Ontario Divisional Court in the LIEN case starts from exactly the same premise that we just saw reflected in the Supreme Court's authoritative decision on the jurisdiction to set just and reasonable rates for the regulation of utility services.


In paragraph 52, in introduction of its conclusions the Divisional Court of Ontario says:

"We agree that the traditional approach of 'cost of service' is the root principle underlying the determination of rates by the Board because that is necessary to meet the fundamental, core objective of balancing the interests of all consumers and the natural monopoly utility in rate/price setting.  However, the Board..."

And here of course the Court refers to the Ontario Energy Board.

"...the Board is authorized to employ 'any method or technique it considers appropriate' to fix 'just and reasonable rates.'  Although 'cost of service' is necessarily an underlying fundamental factor and starting point to determining rates, the Board must determine what are 'just and reasonable rates' within the context of the objectives set forth in section 2 of Act."

And I will come back to the objectives in a moment.

"The cost of service..."

Starting in paragraph 54:

"...determination will establish a benchmark global amount of revenues resulting from an estimated quantity of units of natural gas or electricity distributed.  The Board could use this determination to fix rates on a cost causality basis.  This has been the traditional approach.

"However, in our view, the Board need not stop there.  Rather, the Board in the consideration of its statutory objectives might consider it appropriate to use a specific 'method or technique' in the implementation of its basic 'cost of service' calculation..."

I underline basic cost of service calculation.

"...to arrive at a final fixing of rates that are considered just and reasonable rates.  This could mean, for example, to further the objective of 'energy conservation', the use of incentive rates or differential pricing dependent upon the quantity of energy consumed.  As well, to further the objective of protecting 'the interests of consumers' this could mean taking into account income levels in pricing to achieve the delivery of affordable energy to low-income consumers on the basis that this meets the objective of protecting 'the interests of consumers with respect to prices.'"

That was the issue before the Court in this case.


None of those comments, in my submission, detract from the Court's conclusion that the starting point, the fundamental basis for this Board's rate-setting jurisdiction is cost of service related to the cost to deliver the utility service.

And instructively, in paragraph 56 the Court says:

"The Board is engaged in rate-setting within the context of interpretation of its statute in a fair, large and liberal manner.  It is not engaged in setting social policy."

Which is what Pollution Probe is urging the Board to engage in, in my submission, nor, I would add - and this isn't in the decision - but I would add nor is the Board involved properly in picking winners and losers in competitive Green Energy Initiatives which is what Enbridge is proposing to include in cost of service.


Unless the legislature says otherwise, in our submission you don't have the jurisdiction to do that.


I want to spend just a few minutes talking about the Bell Canada case for which I will have to ask you to flip to the Enbridge compendium.  Some of my colleagues, Mr. Klippenstein and those that followed him, went through this in some detail but I want to pick up a different point in this case which in my view is instructive and perhaps determinative.

If you can turn to tab 9 of Enbridge's compendium.  I want to start, first, at paragraph 28 of the Supreme Court's decision which is really an excerpt of various provisions from the Telecommunications Act.  The first -- and the objectives or the policy statement is set out in section 7 of that Act.  Then the Court sets out the text of section 47 of that Act.


Just before looking at section 47 of that Act, I am going to ask you to keep your hand there and flip back to the OEB Act excerpts which are provided by Enbridge at tab 4 of its compendium.


Section 2 of the OEB Act which sets out the Board's objectives in carrying out its responsibilities in relation to gas, uses the words "shall be guided," that is the legislature has instructed you to be guided by the following objectives in fulfilling your responsibilities in respect of regulation of gas.  Bearing in mind the phrase "shall be guided," I would like to take you then to section 47 of the Telecommunications Act which is set out, as I said a minute ago, at paragraph 28 of the Supreme Court's decision in the Bell case.

Section 47 says as follows:

"The Commission shall exercise its powers and performance duties under this act and any special act with a view to implementing."

Implementing, in my submission, is very different from being guided by.  What the CRTC is directed by the Telecommunications Act to do is to implement the Canadian Telecommunications policy objectives, and the act goes on:
"...in ensuring that Canadian carriers provide telecommunication services and charge rates in accordance with section 27."

Further I would submit that that essential distinction, the use of the term "implement," the mandate to the CRTC to implement the policy, not simply consider it but implement it, is reflected in the balance of the reasoning of the Supreme Court in this case.  And to me, that is the primary distinguishing factor between the conclusion that Mr. Klippenstein and Enbridge urge on you in reference to this case, and the conclusion that IGUA and others urge on you that you do not have jurisdiction to include the cost revenues and assets from these initiatives in distribution rates.

I am going to take you to just a couple of passages that underscore, in my submission, the importance of that term in the Supreme Court's decision in this case.  So I want to start at paragraph 42 of the decision.


I think that one of the counsel that preceded me, perhaps it was Mr. Klippenstein, actually referred you to this paragraph already, so I want to take another look at it with reference to the term "implementing." At paragraph 42, the Court writes:
"Even more significantly, the Railway Act contained nothing analogous to statutory direction under section 47, that the CRTC must exercise its rate-setting powers with a view to implementing the Canadian telecommunications objectives set out in section 7.  These statutory additions are significant.  Coupled with its rate-setting power and its ability to use any method for arriving at a just and reasonable rate, these provisions contradict the restrictive interpretation of the CRTC's authority proposed by the various parties in these appeals."

We don't have an analogous provision in the OEB Act.  You are not directed to implement government policy.  You are directed to consider it, not to implement it.  There is a difference.


Going on, the Court, in agreeing with the lower Court, with Sharlow, Justice of Appeal, excerpts from the lower Court's decision which said:
"Because of the combined operation of section 47 and section 7 of the Telecommunications Act, the CRTC's rating jurisdiction is not limited to considerations that have traditionally been considered relevant to ensuring a fair price for consumers and a fair rate of return to the provider of telecommunication services.   Section 47 of the Telecommunications Act expressly requires the CRTC to consider as well the policy objectives listed in section 7 of the Telecommunications Act."

And that is, again, in reference to what is termed in this excerpt its rating authority or its authority to set rates.


Paragraph 44, just to conclude on this point:
"It is true that the CRTC had previously used a rate base rate of return method based on the combination of a rate of return for investors and telecommunications carriers and a rate base calculated using the carrier's assets.  This resulted in rates charged for the carrier's services that would, on the one hand, provide a fair return for the capital invested in the carrier and on the other, be fair to the customers of the carrier."


Paragraph 45:
"However, these expansive provisions mean that the rate base rate of return approach is not necessarily the only basis for setting a just and reasonable rate.  Furthermore, based on sections 7, 27(5) and 47, the CRTC is not required to confine itself to balancing only the interest of subscribers and carriers with respect to a particular service."

In my submission, the Board is so restrained and it is not required and in fact not authorized to include in distribution rates cost revenues or assets not associated or not directly or necessarily associated with the distribution of gas under section 36, under your ratemaking authority.


I want to go to another legislative provision, this one a little closer to home, and that is Ontario Energy Board Act section 72 which is not reproduced in any of the compendiums but it is brief.  What it says, and I am sorry I did not bring copies of that provision but you will be familiar with it.  I just want to make sure I read it accurately so I am going to flip open the excerpt I have here.


It is of course in connection with the scope of businesses allowed to electricity distributors, which is restricted by section 71.  In gas there is no analogous section which is why we have the undertakings.


Section 72 of the OEB Act requires that every distributor shall keep its financial records associated with the distributing electricity separate from its financial records associated with other activities.


 In my submission, this is precisely to achieve the result that's being urged on you by many parties today, which is you can't include those costs of these other activities in regulated electricity distribution rates.  And by virtue of the undertakings and by virtue of section 36, it is my submission that you can't include the costs of Enbridge's proposed Green Energy Initiatives, which are not necessarily related to gas distribution, in gas distribution rates.

Finally, in respect of legislative or regulatory context, I want to refer, as has been referred I think earlier, perhaps by Board Staff counsel, to the OEB guidelines G-2009-022 -- 0200.  These are the guidelines in respect of how electricity distributors are to treat the costs of non-electricity distribution activities.

And the Board has --

MR. SOMMERVILLE:  Sorry, Mr. Mondrow, did you say 0200?

MR. MONDROW:  It is G-2009-0200, if I --

MR. SOMMERVILLE:  I believe it is 03, just for accuracy in the record.

MR. MONDROW:  I sit corrected.  I perhaps should open them up.  And if I use Board Staff's compendium, I believe they are reproduced --

MR. SOMMERVILLE:  Tab 9.

MR. MONDROW:  At tab 9.  Thank you, sir, for that correction.  They are G-2009-0300.

Now, I would agree with Mr. Cass that these guidelines being poor policy do not determine the jurisdictional question you are sitting to determine today.  What they do reflect, however, is the Board's view, at least as heretofore expressed, of the scope of its jurisdiction to include costs, revenues and assets associated with Green Energy Initiatives in rates.


And the Board's view, to date, has been those costs, revenues and assets are not properly included in rates, and that's what those guidelines reflect; not determinative of the issue before you, but is illustrative of the Board's view of an issue at least to the present time.

IGUA does say that these Green Energy Initiatives proposed by Enbridge are not natural monopolies, and so the costs, revenues and assets associated with them have no place within the regulatory compact that legally informs the application of the just and reasonable standard to utility rates.

These costs, revenues and assets have no place sheltered in guaranteed cost recovery and secured return on investment.  These are not natural monopoly activities.  To borrow from Board Staff's submissions earlier today, they do not engage the Board's section 36 gas distribution ratemaking jurisdiction.

Now, Enbridge says if these initiatives are competitive, the government would not have had to do anything.  They could be undertaken by Enbridge outside of the regulated utility company, and I know this Panel has had some questions and is struggling with that notion.

Enbridge's submission in that respect doesn't address the point, though, that Enbridge wants to pursue these within the regulated entity.  It may be that they're hoping to get rate recovery.  There may be other reasons for that, and, as I said earlier, sir - and I won't repeat myself - you would have to ask them what their reasons are.

I would note, and in our written submissions, again, we dealt with the four initiatives in Mr. Cass's supplementary submissions, and ruminated on how they might synergistically be related to the activities carried on within the company that houses the regulated business.


We also noted in our submissions that the Green Energy Act implemented a special-purpose charge that will allow the Minister to extract from gas distribution customers, pursuant to regulations, a charge to fund government Green Energy Act initiatives.


It may be more convenient to the Minister to have those initiatives carried out within the regulated utility, and then direct the charge, but that is very different from the Board including the costs, revenues and assets in setting distribution rates.

The special-purpose charge has nothing to do with distribution rates or distribution assets.  It is whatever the government says it wants to collect.  It may have to justify that decision based on its own legislative requirements and its own taxing authorities, or lack thereof -- or, excuse me, desire to avoid the characterization as a taxing authority.  But that has nothing to do with this Board setting distribution rates.

Again the bottom line is the government has not adjusted the Board's legislation or jurisdiction in this respect.  Why it decided not to is a matter that only the government knows, and perhaps Enbridge has some information on and perhaps it doesn't.

However, for Enbridge to run these initiatives within the regulated company, the Minister does have to do something, and that is what the Minister has done.

The point of the consideration of the notion of competition in respect of these initiatives is to inform the interpretation of the scope of the Board's ratemaking authority, again, addressed in legislative by section 36.


Economic regulators do not set rates for naturally competitive initiatives, as the ATCO Court made clear, and as has been the case for some number of years in legal regulatory analysis, though the Board may well set rates in such a manner as to not impinge on naturally competitive initiatives, and that may in fact be the genesis of the 2006 phrase by then Minister Duncan in respect of the Board's review of initiatives that are forecast to impact distribution rates.

Of course much of the Green Energy Act framework is constructed to leverage through government tools and initiatives, including financial incentives and market response in pursuit of Green Energy Act initiatives.  That may be what the special-purpose charge does.  That is not the Board's job.

Social policy is the purview of the government.  The government could tell the Board to include the costs, revenues and assets of these initiatives in distribution rates, but it has not.

In conclusion, then, inclusion of costs, revenues and assets associated with EGD's -- sorry, Enbridge's proposed initiatives within the shelter of regulated rates, in particular without regulating the charges, would in IGUA's view provide Enbridge with a completely unwarranted competitive advantage over all others competing or seeking to compete to provide services in Ontario's new Green Energy economy.


It is neither advisable nor, in our submission, allowed under your ratemaking authority.

Thanks very much for your patience.

MR. KAISER:  Thank you.  Who is next?  Mr. King?
Submissions by Mr. King:

MR. KING:  Thank you, Mr. Chair.  I will try to -- I am getting close to the line.  I will try not to repeat what you have already heard, but I will start, perhaps -- our fulsome submission is obviously the written submission we filed last week.


I will pick up where my friend, Mr. Mondrow, left off, coming at it from the perspective of my clients, the Association of Power Producers of Ontario, who represent about 95 percent of the generation capacity in Ontario.

I want to get back to basics in terms of asking, you know, What is it here that we're being asked to approve?  What is Enbridge proposing?  It is the same starting point that Ms. Campbell started with.

And I want to start there, because we have flirted, in a sense, with concocting what I would call a connection test between indicative types of Green Energy projects and whether they bear some rational connection to the Board's ratemaking authority under section 36.

And we have talked about a whole variety of projects, some of which come closer than others, probably, to section 36 and natural gas and the distribution of gas and the sale of gas.  But let's make no mistake.  What is being asked here is for the Board to issue a blanket approval to include within the rates under section 36 things such as all renewable energy generation projects under 10 megawatts - that is small hydro, that is small solar projects, that is small wind power projects - things that have absolutely nothing to do with the sale of gas, the distribution of gas, the transmission of gas or the storage of gas.

I want to set that as the framework, because those are the types of projects you're being asked to say you have jurisdiction to set rates for -- or you have jurisdiction to include the costs in gas distribution rates.  You are shoehorning those projects into your gas distribution ratemaking powers.

So the scope of projects for which approval is being sought here are broad, and they are the same projects that my clients undertake, that they plan, develop and construct without the security blanket of a whole host of gas customers that will bear the risk of that.

In questioning earlier, Mr. Kaiser, you talked about the raft of Green Energy Initiatives or objectives and undertakings that this government has made its policy.  And I agree with you.  It is indisputable that this particular government has sought to put in place and to move towards a cleaner energy future.  There is no argument with respect to that.


That is clearly the intent of the province, and that has manifested itself in a variety of ways, policy, legislative change, et cetera.

Ms. Spoel, earlier in your exchange with Ms. Campbell, you had posed the question:  How will the Board seek to act on those objectives?  How does it fulfil those objectives when it comes to section 36?

And maybe I am getting back to the practical consequence of what you are being asked to approve here that Mr. Warren was hinting at.


What the government has done is put in place a fairly substantial regulatory framework to encourage renewable power generation and it has done that through constituting an Ontario Power Authority, vesting it with all kinds of authorities to procure power, it has given this Board the ability to approve integrated power system plans, to approve the OPA's procurement processes.


There are a raft of other legislative provisions that are at the Board's disposal to fulfil those objectives of the government.  You can put in place connection rules designed to facilitate the connection of new renewable energy generation facilities.


Those are all things that can be done under your broad authority, and there is no question, that this Board has broad authority with respect to the Ontario energy sector.


You have the ability to approve facilities, transmission lines on the electricity side, pipelines on the gas side.  You have a market monitoring function when it comes to abuse of power in the electricity market.


You have the ability to set rates, obviously.  On the electricity side, you have incredibly broad powers when it comes to approving an integrated power system plan.


You have the ability to exempt electricity distributors from being the default provider where you are satisfied that in a particular service area, there is no need for a default supplier.  There is sufficient competition.


You have the ability to inject yourselves in and approve share transactions among regulated entities.  No one will dispute that the Board's power, with respect to the Ontario electricity sector, is broad.  And within that broad jurisdiction, you have a number of legislative tools to enable you to help fulfil the Board's or the government's objectives as set out in legislation.


But the starting point in any particular proceeding, and this proceeding is no different, the starting point for determining jurisdiction is to look at the specific jurisdiction conferred by the particular provision at issue.  And in this case, it is section 36, and very specifically, subsection 36(2).


In order to interpret that subsection, we do what all good lawyers do, what we always do, we look at three things.  We look at the plain and ordinary meaning of the words of the provision.  We look at the context and the purpose of the legislative scheme within which that statutory provision exists.  And thirdly, we ask ourselves whether the doctrine of jurisdiction by necessary implication arises.  That's one of the arguments that Enbridge raised in its written argument that no one has spoke of today.


So I want to quickly just touch on each of those three.  I won't cover off some of the things that have been covered by my friends.  We obviously support the positions of Board Staff, the Consumers Council, the CME and IGUA.  I am not going to get into a consideration of each of the cases.


But let's start with the first of those three elements that I just mentioned.  The plain and ordinary meaning of the provision.  The plain and ordinary meaning of section 36.


That section is extremely precise.  It regulates or it relates to the establishment of rates for selling a product, natural gas, and providing three specific services:  Gas distribution, gas transmission and gas storage.


And I will back up.  I will go back to 36(1) that is the beginning of section 36.  Section 36(1) is a prohibition section, and it doesn't apply to the Board.  It applies to Enbridge.  It prohibits Enbridge from selling that product, natural gas, or charging for any of those three services:  Distribution, storage or transmission, unless they get an order from the Board.


And they get that order from the Board under section 36(2).  That's where you come in.  That is the order making provision.  That is your statutory grant of authority.  It is the key to this preliminary motion.  It grants authority to this Board to issue orders that set the rates for selling that product and for charging for those three services.  And there are a couple of key features of the subsection.


First, it continues the coherence of the section.  It relates to the same subject matter that's talked about in section 36(1).


The other key feature is the only restriction on that grant of authority is that when you do set the rates, they must be just and reasonable.  But 36(2) is the key.  36(3) and (4) aren't on an equal footing as section 36(2).  They are explanatory.


They elaborate on the authority granted to you under section 36(2).  They make it clear that in setting those rates, you may use whatever method you choose, whatever technique you choose.  There is no prescribed methodology.


But make no mistake, the discretion in 36(3) happens under the umbrella of section 36(2).  36(3) does not stand on its own.  On its own it is completely meaningless.


It has no raison d'être but for being attached to section 36(2).  That is not the case for 36(2).  It can exist without subsection 3 or subsection 4.


In that statutory framework, there is no ability for section 36(3), in my view, to somehow inflate your grant of authority under section 36(2).


For confirmation of that, I think we move to the second element of the three elements that I indicated are part of the statutory interpretation exercise, namely you look at the context and the purpose of the legislative scheme within which 36(2) exists.


Mr. Cass classifies our interpretation of 36(2) as a literal interpretation.  It is not a literal interpretation at all.  I am going to consider the context and the purpose of section 36(2).  We just disagree on the context.


In order to discern what the context and the purpose of that subsection is, you look at a few things.  You look at how courts have interpreted that section obviously.  You look at the structure of the statute.  The purpose of the provision.  And, in this case, you look at the Ministerial Directives and the Green Energy Act.  I lump the Ministerial Directives in with the Green Energy Act initiatives, as they're sort of part of the same family, if you will.


So when looking at the case law, I am not going to go over the NRG case, the LIEN case or the Bell Canada case.  I don't think they stand for what Mr. Cass thinks they stand for.  We have a disagreement on that.  In my view, the NRG case was about the sale of natural gas.  The LIEN case was about distribution of natural gas.


And my friend, Mr. Mondrow, outlined very aptly the rationale for the Bell Canada case.  I think it is ironic that the Bell Canada case -- I mean that case was about the disposition of funds in a deferral account.  It's ironic that that particular case is being relied on by Enbridge and Pollution Probe.  The reason why that deferral account was set up, the reason why funds were being accumulated was because the Board didn't want to set rates at a level that was too low and inhibit the competitive aspects of the telecom market, so they set it at a higher rate than the incentive rate mechanism otherwise spit out, and it was that delta in rates that ultimately accrued in the deferral account.


If we look at the structure of the statute and the purpose of the provision, I come at it sort of from as broad a perspective as Enbridge or Pollution Probe, but come to a different conclusion.


We can look at the purposes of the gas regulatory framework in the Ontario Energy Board Act, that is section 2 of the OEB Act, and the one thing that dawns on me when I look down that list of seven items is, in fact, how actually narrow the purposes are and the objects are in section 2.


They include facilitating the competition and the sale of gas; protecting the interests of consumers with respect to prices and reliability and quality of gas service; facilitate the rational expansion of transmission and distribution systems; facilitate rational development and safe operation of gas storage; facilitate the maintenance of a financially viable gas industry for the transmission, distribution and storage of gas; promote communication with the gas industry and the education of consumers.


There is only one of the seven objects that mentions the word "energy", and it is to promote energy conservation and energy efficiency in accordance with the policies of the government, having regard to the consumer's economic circumstances.

Much of section 2 reiterates the fact that, on the gas side, the regulatory objects of the Board relate to gas sale, gas transmission, gas distribution and gas storage, exactly the same elements that are incorporated in section 36(2).

Both my client, APPrO, and CME argued that -- or took issue with Enbridge's view that the Ontario energy regulatory framework was not to be read as compartmentalized with electricity on one side and gas on the other.

In fact, I come to the exact opposite conclusion for two reasons.  First, the position that Ontario's energy regulatory and policy framework does not support a compartmentalized approach to electricity and gas matters is incorrect.  Second, simply because the regulatory framework includes broad references to energy does not mean that the Board's ratemaking authority under 36 is somehow expanded to include matters wholly outside the explicit and precise wording of that section.

Now, with respect to the first point, the compartmentalization issue, looking through the OEB Act there are certain parts of the statutory regime that deal exclusively with natural gas matters.  Part III and IV relate to gas regulation and gas marketing, respectively.

Other parts of the statutory regime deal exclusively with electricity.  Part V is entitled the "Regulation of Electricity".  The Electricity Act, which is the other half of the job you do, relates almost exclusively to electricity.

Far fewer components of the regulatory framework are applicable to both gas and electricity.  There is Part V.1, which covers consumer rights issues, and there are obviously the generic portions of your enabling legislation which deals with process, compliance, inspection.


But, remember, even the Board's objectives are different.  You have objectives with respect to electricity in section 1.  You have objectives with respect to gas in section 2.  It is, looking at the plain face of it, quite noticeable, in fact, the extent to which the legislation is compartmentalized into gas and electricity, and that compartmentalization continues through the regulations and continues through the rules and codes and guidelines that you have issued.

The fact that this is compartmentalized is more than just an accident of history.  It makes complete sense, because there are significant differences between the two sectors.


The gas industry in Ontario is focussed on distribution, some minor transmission and storage; almost no domestic production to speak of.

The electricity industry is focussed on production, transmission, distribution and obviously no storage.

Because of these differences, and in particular because of the fact that there is domestic production of electricity and not natural gas in Ontario, the regulatory framework governing electricity for you is much broader than the regulatory regime governing natural gas.

The regulatory framework governing electricity covers issues related to electricity supply mix, long-term power system planning, which have no corresponding issues on the gas side of the equation.

The Green Energy Act amendments - and, again, I lump the Directives within that - relate almost entirely to the Ontario's electricity sector.  They are not, to any significant degree, aimed at rewriting the natural gas regulatory framework, and they're certainly not aimed at rewriting section 36.

With respect to the second point, there are submissions in Enbridge's written argument that reiterates a number of times that because the Ontario government pursues energy policy broadly and that there are many regulatory provisions that deal with quote/unquote, "energy", that there ought to be no compartmentalization.

My submission is that that doesn't mean that the individual statutory provisions with a specific purpose and function are somehow expanded beyond their plain meaning to encompass things that is found in the broader statutory framework.

Section 36 of the OEB Act is found in Part III of the OEB Act, gas regulation.  Together with Part IV and portions of Part V that deal with gas pipelines, that encompasses the whole of your natural gas statutory framework.  The provisions cover matters dealing with rate-setting for sale, distribution, transmission and storage, authorizing the injection, storage and withdrawal of natural gas, the gas distributor's obligation to serve, the regulation of corporate transactions involving gas distributors, rule-making in respect of certain gas-related matters, the licensing of gas marketers and approvals for the construction of gas pipelines.

All of these activities relate to those portions of the gas sector that the legislature has determined require regulation, and that is, in large part, the whole sum of the gas regulatory authority you have.

Collectively, those provisions are, to a significant degree, aimed at ensuring the gas sector operates in a manner that, notwithstanding the natural monopoly features that characterize the gas market, it operates in a manner akin to a competitive market.  That is one of the main purposes of the Board's ratemaking power under section 36.

That is -- the flaw in Enbridge's proposal is that it fails to respect this existing regulatory framework.

Their argument, if accepted, would allow broad government policy pronouncements and objectives to effectively rewrite very carefully considered, precisely worded statutory powers.

I won't discuss the Ministerial Directive and the final paragraph in the section of the 2009 Directive.  I agree with the submissions Mr. Mondrow made that there could be no greater indication of the government's agnosticism with respect to rate sitting when it came to these Green Energy Initiatives than can be shown in the drafting of that final paragraph of the 2009 Directive.

Which brings me to the final -- the third element, which is the doctrine of necessary implication.

That simply means whether there is anything not explicitly in the statute that needs to be implicitly read in in order for the Board to accomplish its objectives or fulfil its mandate.

My submission to you is that there is nothing in the inclusion of these costs, assets and revenues associated with Green Energy Initiatives.  There is no need to include those things within the scope of section 36 in order for you to carry out your rate-setting authority conferred under section 36, nor is there -- coming at it from the other way, nor are the statutory -- nor is it necessary -- to meet the statutory objectives of energy conservation and efficiency, is it necessary to include these costs within gas distribution rates.

The doctrine of necessary implication isn't applicable to the determinations to be made on this motion.

The Supreme Court of Canada in the ATCO case adopted this Board's interpretation of that doctrine, and the doctrine of jurisdiction by necessary implication is to be applied when the jurisdiction sought is necessary to accomplish the objects of the legislative scheme and is essential to the Board fulfilling its mandate.

MR. SOMMERVILLE:  Mr. King, this all appears in your written material?

MR. KING:  Hmm-hmm.

MR. SOMMERVILLE:  Is there something different that you would like to emphasize in your oral submission?

MR. KING:  Not that I haven't already, sir.

MR. SOMMERVILLE:  I am just following the argument and you seem to be following it fairly closely.

MR. KING:  I come in and out.

The Board -- no one has talked about the Toronto Hydro case, and maybe I will finish with that.  The Divisional Court recently dealt with the Toronto Hydro case.

And that was -- at issue there was whether the Board had some jurisdiction to impose a condition on Toronto Hydro in the context of setting its distribution rates.  And that condition that this Board imposed was that prior to the declaration of any dividend, there be a majority of Toronto Hydro's independent directors -- independent directors approve that dividend.


And the rationale that the Board relied on in placing that condition on Toronto Hydro was stated to be to protect the interests of consumers, which is one of the statutory purposes of the OEB Act.


Ultimately the Divisional Court, as you know, found that the jurisdiction to impose restrictions on dividend declarations wasn't necessary or essential to the rate-setting function of the Board and that those statutory purposes could be met through other statutory provisions elsewhere in the OEB Act or in the OBCA Act.


In my view, that case is directly analogous to what we have before us here.  The statutory purposes that Enbridge relies on and would have you base your decision on for including the costs in distribution rates, those statutory purposes can be met through other powers granted to the Board, through other legislative provisions.  Indeed, through other entities participating in the market.  There is no need to, as I said, shoehorn these costs, these assets and these revenues into the distribution rate-setting function under section 36 in order to achieve many of the Green Energy Act statutory purposes.


These are my submissions.


MR. KAISER:  Thank you.


MR. SOMMERVILLE:  Thank you.


MR. KAISER:  Mr. Shepherd submission.
Submissions by Mr. Shepherd:


MR. SHEPHERD:  One of the advantages, Mr. Chairman, of being right at the bottom of the batting order is that pretty well everything has been said.  So as a result, I have only five points and they will be brief.


Let me start with the fact that everybody in the room appears to be in violent agreement that all of the Board's jurisdiction in this case arises out of section 36(2) or not at all.  Mr. Cass, in fact, in his submissions says this is really about whether the Board applies or interprets it that section 36(2) in a "narrow and literal sense" or in a broad and contextual sense.

That reminds me of the debate over the many years in income tax law as to whether you have a literal interpretation or a purposive interpretation, and you know what they concluded, which indeed is sort of obvious, is you read the words, you figure out what the intent of the legislature was, and you apply the intent of the legislature.


So this is really about, what was the intent of the legislature with the words in 36(2).  That's what it is really about.


So that is the first point.


Second point -- by the way, those words are unchanged since at least 1998.  I didn't go back and see when they -- I think they started in 1990 but at least 1998 they haven't been changed.


So I was going to say point number 2 is that the elephant in the room which obviously it isn't now because Mr. King has pointed it out, is that what is being proposed is that the legislature intends, with section 36(2) that gas utilities, regulated gas utilities be allowed to engage in regulated electricity generation activities.  That's what's being proposed.  Because if that is not the case, then you don't have jurisdiction, straightforward.


In fact, I just -- I took a look at the Enbridge Inc. press release on -- when the Directive came out and here is what they say, this is their sum total of their description of the powers they're being granted:
"As a result of the Minister's Directive Enbridge Gas Distribution will be permitted to own and operate renewable energy projects including stationary fuel cells, wind, water, biomass, biogas, solar and geothermal energy generation facilities up to ten megawatts in capacity.  Enbridge Gas Distribution will also be permitted to own and operate district and distributed energy systems including facilities that produce power and thermal energy from a single source."


That is what they say the Directive told them they could do.  So that is exactly the point.  Did the legislature, in 36(2), say:   This is what we think the regulated activities include.  Is that what they're telling you?


So there is two implications to that.  One is that the gas ratepayers take the downside risk on those activities but they also get all of the upside benefits of those activities.  I will talk in a minute about the tax breaks belong to the ratepayers.  The long-term benefit of a hydro-electric facility would go to the ratepayers.  It would reduce gas rates.  But remember, these are not the electricity ratepayers that would get these benefits.  These are the gas ratepayers that would get these benefits from electricity generation.


So what is being proposed is that that's what the legislature intends by 36(2).


The second implication of this is that regulated activities include activities that the Board cannot, in law, regulate the rates of because of course you can't regulate the rates of these activities.  The Board -- the government has already determined what will be paid, the prices for these activities.


So what is implied is that regulated activities include things you can't regulate the rates for and, secondly, regulated activities include things that are not monopolies and that are highly competitive in the marketplace.


So those things have to be true for 36(2) to be interpreted the way my friend, Mr. Cass and my friend Mr. Klippenstein propose.


That leads to my third point.  This is not a little change.  There is a suggestion that this is just sort of pushing the limits of what we've already done in DSM, right, or we already did in water heaters.  So let's just talk about what the implications are.

If the legislature is telling you, yes, you have the jurisdiction to do these things, then you have to start to think about what's the ROE going to be for Enbridge now?  It's going to be different, right, because their risk is different.  Their risk profile if they had wind turbines is much different than if they are distributing gas.  What about their capital structure, their equity thickness?  That has to change.  Is it going to be irresponsible to look at whether their OM&A expenses in this activity are prudent?  How would you do that?  I mean maybe that is implicit, but how would you do that?  And how would you relate it to the price when you can't set the price?


Is it going to be your responsibility to look at whether the capital costs associated with these projects are prudent?  Are you going to look at the turbine orders and determine are these turbines the cheapest ones you could have got?  Did you have a proper RFP, et cetera?

What about the tax implications?  I talked about the tax implications.  There is -- there's a very fast write off for many renewable energy projects.  And in an affiliate, of course, you can't get really the benefit of that because you don't have the taxable income.  But in the regulated entity, you've got lots of taxable income.  You can shelter that taxable income, but if it's a regulated activity, who gets the benefit of that?  If the taxes are lower in the regulated activities combined the ratepayers get the benefit; right?


But if it is a non-regulated activity, then those tax benefits go with the wind energy or the solar energy or whatever it is you are doing, and the ratepayers still pay the normal taxes that they would have paid from the distribution activities.


So you are going to have to make a judgment call.  I am quite sure that at some point Enbridge is going to come in and say, Well, hang on a second, our economics of our renewable energy activities require that the tax benefits go with that activity.  So we're going to have to change the stand-alone principle a little bit here.


So that's the third point, is that there are a number -- I just gave five examples of major implications associated with letting renewable energy generation in the regulated utility as a regulated activity.


And so, and the context of that, of course, is:  Did the legislature intend you to be doing that?


So let me deal with my next two points relate to the Directives.  Mr. Chairman you asked the question:  What's the purpose of letting Enbridge Gas Distribution put these activities in the regulated entity if they're not going to be regulated?


It seems to me that there are four possible purposes.  One is there are obviously economies of scale that are easier to manage if they're all in one entity.

Secondly, the name and the creditworthiness of the regulated gas entity, gas distribution company, will be an advantage in the major capital expenditures associated with these projects.  A typical small wind project is about $26 million.  So you place an $18 million turbine order with some company in Spain or Germany.

An $18 million order requires that you be a substantial company.  Much easier for the gas utility to do that, unless the parent company wants to guarantee the activities, which clearly they're not going to want to.  It is much easier to just put it in the gas utility where their creditworthiness is undoubted.

There are the tax breaks, of course, which are an advantage, because the economics of the project are vastly improved if you can take the fast write-offs right away.

Finally, during IRM, none of this has to be shared with the ratepayers.  While there is an earnings sharing mechanism, which you could argue whether this would be shared or not.  But during IRM, if you can make a profit, you don't have to share it.

That leads to my fifth point, which is you have asked the question about whether the Directives were intended to expand what Enbridge Gas Distribution was allowed to do as a regulated entity.

I mean, the first and obvious -- there is two obvious points.  One is Directives can't confer jurisdiction that isn't there already.  You can have a Directive power that expressly allows you to confer jurisdiction, but we don't have that here.

And so all the Directive can do is direct you to do something that is within your jurisdiction.  That is number 1.

But number 2, if what the government or the Minister intended to do was tell you to regulate these activities, how easy would it have been to say so?  The Minister isn't going to purposely make it ambiguous, I wouldn't have assumed.  And in neither of these cases is there any suggestion that a clear statement is being made.


I will take you to the one where there was some confusion, and that is the August 2006 Directive, in which the Minister doesn't say, You will -- I hereby direct you to regulate these activities.

What the Minister says is, If you forecast that these activities will have a rate impact - remember this is primarily about conservation and about load management.  If you forecast that these will have a rate impact, then, then, such activities are subject to the review.

The Minister isn't saying, I am making them subject.  He's saying, They are.

If you are doing something that is lawful and there is a rate impact, you are the rate regulator.  You already have a review power.  In fact, he makes very clear that the review is under the Act.  It is not under this Directive.  It is under the Act.

And of course it is clear that the 2009 Directive is even more a step back from suggesting that you -- that these are supposed to be regulated activities.

Finally, on this point, you have asked a number of questions about the generic DSM decision.  My recollection is that jurisdiction was never discussed in that proceeding.  Now, I think we want to make a very clear distinction between the scope of the undertakings and jurisdictions.  The undertakings are not about jurisdiction.  The undertakings are about what the utility is allowed to do, not what the Board is allowed to do.

Jurisdiction is about what the Act says you can do, and, to the best of my knowledge, that was not discussed in that proceeding.  So we can speculate on what would have happened if it was discussed, but the fact is we have no idea.

So those are my five points.  Let me then circle back to what is the key point, and that is this is all about what the limits of section 36(2) are.  How far does it go?  How -- what is its ambit?

And our proposition is that section 36 jurisdiction requires some material connection to gas.  That is where your dividing line is.  Things that don't have a material connection to gas are not within that jurisdiction.

The way we test that is we ask ourselves the question.  If you told the legislators that section 36 gives you the jurisdiction to regulate electrical generation, their answer would be, I'm sure - it is common sense - What has that got to do with gas?

And the answer is:  section 36 does not, in any way -- there is no wording in it in any way that purports to do anything other than talk about gas regulation.  That is the simple truth.

So we can -- you know, we have a room full of lawyers.  We can say anything, my goodness.  But the fact is the gas regulation is not the same as electrical generation -- electrical regulation.  And there is no suggestion, I don't think, that section 36 was intended to regulate more than gas.

Subject to your questions, those are our submissions.

MR. KAISER:  What I conclude from that last statement, you would say that the Board has jurisdiction to allow costs of Green Energy projects provided there is a material connection to gas?

MR. SHEPHERD:  Yes.  Subject to the -- of course the forbearance obligation, which my friend, Mr. Thompson, alluded to, and also to the Board's own judgment as to whether it is a good idea.  But in terms of jurisdiction, I am trying to limit this to jurisdiction.

MR. KAISER:  That's what we're talking about.

MR. SHEPHERD:  No question that if it relates to gas, then it is under 36(2), yes.

MR. KAISER:  And I know this is difficult, but it is obvious the next question.

Is there anything in the law, in our jurisprudence - and you are knowledgeable about these issues in the income tax sense - that would provide guidance as to what constitutes material connection or what is material?

MR. SHEPHERD:  "Material connection" is not a term of art.  I was using it in the lay sense.  So I think the simple answer to your question is I don't know of any guidance, and I think that the Board has to interpret it in a manner that tries to make sense of the regulatory compact.

MR. KAISER:  To me, at least, the material connection rule, if I can use that, suggests that it would have to be done on a case-by-case basis as opposed to some blanket rule upfront.

MR. SHEPHERD:  I think that is absolutely correct, although I think it is also true that you apply principles on a case-by-case basis, and so eventually those principles percolate and people understand where the line is by seeing the case decisions.  But, yes, in principle, I think that is right.

MR. KAISER:  Thank you.

MR. SOMMERVILLE:  Mr. Shepherd, Mr. Thompson, when he was talking about the connection, the connection issue, he suggested that if it was a monopoly service of the utility, that that was the touchstone.  Do you agree with that?

MR. SHEPHERD:  I don't.  No, I don't.  We have too many examples where gas utilities engage in non-monopoly activities in support of their monopoly activities.

Many of their load building activities are -- have nothing to do with -- they're not in themselves monopoly activities, but they support the monopoly distribution of natural gas.  They keep the rates down for ratepayers, for example.

So when -- I don't know whether Mr. Hoey is still in the room, but when he is talking to Home Depot, for example, and trying to get them to take the right gear in their store, that activity is not a monopoly activity.  The manufacturers are doing the same thing.  But that doesn't mean they can't do it, because it is part and parcel of the main activity, which is gas distribution.

So I wouldn't agree with Mr. Thompson in the bright line that he is dividing there.

MS. SPOEL:  Mr. Shepherd, I am looking at the Board's objectives in sections 1 and 2 of the Ontario Energy Board Act, and they both are conveniently set out at tab 4 of Enbridge's compendium.  


I am curious, and I wonder if you have any comments, on the differences between the Board's objectives with respect to electricity, number 3 - only looking at the ones that relate to conservation and so on - that for electricity that the objective is to promote electricity conservation and demand management, consistent with the policy of the government and so on.  But then if you go down to section 2, which relates to gas, the word "gas" does not appear in number 5.  It simply says "to promote energy conservation and energy efficiency."

So objective 3 in section 1 is pretty straightforward.  It says electricity conservation.


So would you take it -- would you agree, I don't know, would you have a comment about what we should infer from the fact that there is no restriction to get -- there is a broader word of energy used in the gas objectives as opposed to the narrower word "electricity" used in the electricity objectives?


MR. SHEPHERD:  My response is going to be a little bit more pragmatic than legalistic.


These changes were made in 2004, and in 2004 the gas utilities were the only game in town.  They were the ones doing any electricity conservation that was happening.


And so it stands to reason that the Minister or the government would say energy conservation because they were already doing some electricity stuff as part of their gas DSM.  And the electricity companies were basically doing nothing in 2004.  So that's ...

MS. SPOEL:  An accident of history.

MR. SHEPHERD:  It is a cynical answer but I think it is the truth.


MS. SPOEL:  Okay.


MR. KAISER:  Well, on that, the objective that is in 5, under 2, "promote energy conservation and energy efficiency," we then have these Directives that -- and I appreciate your argument that the Directive can't provide jurisdiction where it is not found in the statute.  But the Directives -- leaving aside what weight we give them -- refer to renewable generation by way of example.


Would you say that is beyond energy conservation and energy efficiency?


MR. SHEPHERD:  I have been in the renewable energy business since 1980 and we've always understood that renewable energy and conservation and efficiency are different.  They're related.  The same people like both.  But I don't think they're the same thing, by any stretch of the imagination.


MR. KAISER:  All right.  Thank you.  Mr. Forster, do you have anything?


MR. FORSTER:  Thank you, Mr. Chair.  In the interests of time and brevity, I have no further submissions here today over and above what we have already submitted in our written argument.


MR. KAISER:  Thank you.


MR. FORSTER:  Thank you for your time.

MR. KAISER:  Mr. MacIntosh, did you have anything you wish to add?


MR. MACINTOSH:  Mr. Chair, while Energy Probe opposes the relief sought by Enbridge, it did not file a written submission, so I won't make any oral submissions.  Thank you.


MR. KAISER:  All right.  Thank you.


MR. MONDROW:  Mr. Chairman, I think that concludes everyone in the room and I just wanted to offer some information for the assistance of the Board because this issue of DSM has been raised.

Through the wonders of technology and the way we work today, Mr. Buonaguro, who apparently has been listening in remotely actually sent me a copy of EBO 169-3 and so I commend that to the Board's review and obviously the parties interested.  And it appears and I am not going to argue this because I haven't read the whole decision, I am merely looking at it on my screen, but right in the introduction and background of that decision, the Board talks about an initiative arising out of the Union Gas case which really was about the Board looking at least cost planning.  Basically an integrated system plan approach.  And according to the Board's decision in that Union case which was EBRO 462, the Board was persuaded that least cost planning should look at both demand and supply-side plan and that, it appears, is the origin of gas DSM.

Now, whether that is still relevant to today's gas DSM is something you will have to consider but we're talking a lot about the objectives in the act and where this came from.  It appears that that is the route of the Board's assumption of jurisdiction, it is in respect of planning the gas system and the least cost approach to that.  I just wanted to put that on the record.  Clearly you are going to be concerned with that and I know I, for one, am going to read the decision now.


MR. KAISER:  Maybe you would be kind enough to provide Board Counsel with a copy of that.

MS. CAMPBELL:  It's all right.  I think Board Staff can obtain a copy also, thank you.


MR. MONDROW:  It was -- for your information, it was filed as an exhibit in the EB-2006-0021 case, so the generic DSM case which is where Mr. Buonaguro got the PDF from, so it should be available on that record.

MR. KAISER:  All right.  Thank you.


MR. MONDROW:  Thanks.

MR. KAISER:  Mr. Cass, do you have reply?


MR. CASS:  I do have some points, Mr. Chair, thank you.
Further Submissions by Mr. Cass:

MR. CASS:  Mr. Chair, I had intended to address a little more extensively this issue that's been discussed at some length about whether the activities that are properly considered under section 36 must be monopoly activities.

In light of what Mr. Shepherd just said on that, I don't think I will address it as much as I had intended to.  In my submission, there are many things that the utility does and the Board oversees that are not monopoly activities, an obvious example is system gas.  Another example is the billing activities.  There are many of them.


What I did want to do on this point, though, was talk a little bit more specifically about examples.


I heard Board Counsel suggest that the reason the ancillary programs were considered to be within Board jurisdiction to allow treatment within utility operations was because they were monopoly businesses.


In my respectful submission, I don't think that any of the ancillary programs were monopoly businesses.  Certainly equipment protection program in the nature of insurance for heating equipment is not monopoly.


The water heater program, which is probably the biggest of the ancillary businesses, in other provinces, that was not offered through a utility, in other jurisdictions.  It is done in the competitive market.  Those are not monopoly businesses and that is not a basis for explaining the Board's asserting jurisdiction over them to the extent of including them in utility operations.


Then what I wanted to do, if I could, was just very quickly compare that to the types of things that Enbridge is talking about in this proceeding, because there's been a sweeping generalization made in a number of the submissions to you today that these are competitive activities.


I don't want to dwell on it but if we might just quickly look at one or two of these examples that people are calling competitive activities.  For that purpose, Mr. Chair, I would need to take the Board to the submissions that Enbridge filed on November the 13th, I believe it was, because this is a document that gives some specific examples.


I won't go through all of them, but just a couple.


At page 4 of the November 13th submission by Enbridge, there is a fairly lengthy discussion of the biogas example.


So I am looking at the big --

MR. KAISER:  Yes, we have it.

MR. CASS:  I am looking at the big paragraph on page 4.  I will try to be as quick as I can, but starting in the second sentence:
"The project would involve Enbridge's involvement with facilities at associated pipelines involved in the conversion of raw biogas from landfill."

Then skipping down a bit, well to the next sentence:
"This biomethane would be injected into the natural gas pipeline system.  It would be injected into the distribution system."

I frankly find it a jaw-dropping proposition that people in this room believe that participants in the competitive market would be installing pipelines and facilities to take biogas and to inject it directly into a gas distribution pipeline with no regulatory oversight.  I think that is an amazingly sweeping proposition.


The second example I will take you to, and again I will be equally quick, is at the next page.  This is the concept of district energy.  I believe there's been some confusion created here, because there is certainly a geothermal concept which is the notion of putting a geothermal installation on one property owner's location for the purposes of that property owner.  And then the suggestion has been made, quite rightly, that that is done in the competitive market.

What Enbridge is talking about is district energy.  Fortunately, the City of Toronto document that I have already referred to had a definition of district energy that we included down below on this particular page of the submission.


I won't take a lot of time on it.  I think it is enough just if you look -- if you can see footnote 2 referring to the City of Toronto's policy on Green Energy, I think it is probably the second sentence that starts with the words "district energy."
"District energy is the distribution of thermal energy using a pipeline distribution system work."

This is why it is a monopoly activity.  This is why gas distribution is a monopoly activity, because it requires the installation of a pipeline distribution network.  That's considered to be a natural monopoly.  That is the basis for regulation of gas.

So these sweeping statements that the activities that Enbridge is contemplating are not monopoly activities, I think, are just not a fair reflection of the Green Energy Initiatives at all.

I had a somewhat briefer point, Mr. Chair, that arose from submissions of Board Staff, but I think it actually ties in with things that many people have said since Board Staff -- Board counsel made submissions.

The point that Board counsel indicated was of some significance, and others have repeated, was that section 36 has not been amended, unlike other provisions of the Ontario Energy Board Act.

First of all, in the immediate context of the Green Energy Act, it was not, but as I explained in my argument-in-chief, it has been amended over time.  Section 36 has been amended over time to change, in quite a significant way, the Board's jurisdiction, including the words about "any method or technique".

But, secondly, in the context of the Green Energy Initiatives, given all the things that the Board in the past has seen that it has jurisdiction to allow in utility operations under section 36, I can't imagine why the legislature would have thought there was any need to amend it.

We have heard the list.  Mr. Thompson, in fact, confirmed many of the things, including gas exploration, that had been included within utility operations with the existing Board's jurisdiction.

I don't think that there is any conclusion to be drawn from the legislature not having amended that section, because it is very clear that it's been given an extremely wide ambit by the Board for many, many years.

There have been a number of references to the DSM decision, and I think this was probably also confirmed in Mr. Shepherd's submissions.  I did want to go back to some of the excerpts that you were taken to earlier today just to point out that the discussion, in my submission, is all about policy.  It is not about jurisdiction.


I can do that, if necessary, but I think Mr. Shepherd himself confirmed that jurisdiction was not what was under discussion in that decision.

So if you look at the DSM decision, the Board is talking about the need for changes to the undertakings and changes for the Board's policy to go in this direction of what was called stand-alone electricity conservation and demand management.

Well, in the case before us, we have the changes to the undertakings.  We have the Directives from the government, which in themselves are an indication that is relevant to Board policy, because they're changing the pure utility concept as it relates to Green Energy Initiatives.

So, in my submission, the DSM decision confirms we're really talking about where the Board might go with its policy.  That, in my submission, is something we get to if and when the Board gets past the jurisdiction issue.

There has been some discussion of the guidelines, that were issued on the electricity side by the Board, providing some guidance with respect to what might be seen to be within utility operations.

I merely point out the obvious that, as far as I am aware, these guidelines did not result from a hearing or submissions as the Board is hearing today.

I would submit, respectfully, to the Panel that this full hearing of the issue is really what should allow the Board to come to a fair determination of its jurisdiction as opposed to something that was issued as guidance, only, without the benefit of this full process.

On the subject of the guidelines, I did just want to correct one small thing.  I understood Mr. Mondrow to say this, and I am not sure that he necessarily would have intended to go so far.  In talking about what the guidelines say on the electricity side, he indicated that they confirmed the Board's view about jurisdiction over Green Energy Initiatives.

Well, in fact, they don't go that far.  They talk about generation.  They talk about generation facilities.  As the Board has seen, the Green Energy Initiatives have to do with many things other than generation.  And, in a 2010 context, electricity generation is not at all a major feature of anything that Enbridge has said.

Mr. Thompson referred to the forbearance power that is now in the statute as some indication of Board jurisdiction.  Without turning it up, I think we all are aware that the forbearance power is triggered when the Board makes a determination of competition sufficient to protect the public interest.  There is no basis to know that in respect of any of these Green Energy Initiatives that Enbridge has described in its November 13th letter.

I have given you the examples of District Energy, which are pipeline distribution systems, or of pipeline systems with connections to the gas pipeline to feed biogas into the gas distribution system.  There is no basis upon which any of us could, at this point in time, conclude that there is sufficient competition to protect the public interest in any of those activities.

If that was -- if there was a particular Green Energy Initiative in respect of which that was an issue, it could be addressed at the time.  But unless and until that determination is made, it is not taken out of the Board's jurisdiction.

Now, I did want to talk about the LIEN case.  I actually found this somewhat intriguing, because I heard a number of counsel refer to the LIEN case and more or less say to the Board, Well, you don't need to worry about that case too much.  It doesn't apply, because it was a different issue.


Of course, I think all of the cases that are before you have -- have different issues.  The issues are not identical.  But then having heard this submission about, well, the LIEN case is a different issue and, therefore, the Panel should distinguish it, then I heard counsel actually rely on the LIEN case where it seemed to be to their advantage to do so.

In particular, the submission I heard picked up on the words in the LIEN decision of the Divisional Court where the Court said that the Board is not in the role of setting social policy.  That was then asserted as a basis for why the Board should not follow the statutory intention on Green Energy Initiatives.


Mr. Chair, I think this is really quite significant in relation to social policy.  The social policy that was at issue in the LIEN case was whether the Board could determine rates to be paid by individual groups of customers based on their ability to pay.  The Court found that the Board had the power to do that in the absence of any express wording in the statute that talks about customers' ability to pay.

That was what happened in that case, in terms of the Board's view of the -- sorry, the Court's view of the Board's ability to consider social policy.  In this case, it is much more clear than that.  The policy that we are considering here is not policy that the Board is being asked to set.

The policy has been set by the provincial government.  It is found in many instances, in many places.  I was very glad to hear Mr. King actually confirm that the Green Energy Act, the Directives, all of these things that the government has been doing in this policy direction, are all of a piece.  Specifically where the policy comes from, one can look to the preamble of the Green Energy Act that was included in Enbridge's compendium at tab 6.


The Green Energy and Green Economy Act, of course, amended, among other things, the Ontario Energy Board Act.  It has a preamble that could not be more clear in describing what the policy is.  I won't repeat it.  It was in our original submissions.

So nobody, as far as I am aware, is suggesting that the Board here needs to set the policy as was the issue in the LIEN case.  Here, the policy has been set.  The issue is the extent to which it feeds the context of section 36.

Now, these discussions today about the Board's jurisdiction of course led us down this path of DSM because of the obvious analogy between the types of things that Enbridge is talking about for Green Energy Initiatives and DSM.  In essence, most or all of the things that Enbridge is talking about is not wasting energy:  Biogas, solar energy to increase the efficiency of hot water heating.  You can look at all of the examples.  It is about not wasting energy.  It has a clear analogy to DSM.


So what we then heard today was this backtracking around the Board's jurisdiction even to consider DSM.

But I ask you to think about, Mr. Chair, the submissions that were made in this regard.  The submissions in my argument to the Board were clear that we're again really talking policy here rather than jurisdiction.

At the outset of his comments about DSM, Mr. Mondrow said IGUA increasingly struggles with DSM by the regulated utility.

That is fine, Mr. Chair.  You know, I think they're perfectly entitled to do that, but that is a policy direction that they are moving in.  Because they are increasingly struggling with this on a policy basis does not for a minute suggest that the Board has been doing something without jurisdiction for 15 years or more.

It just does not follow that because people are now thinking differently about DSM because that's where their policies are driving them, that we now question the jurisdiction for something that the Board has been doing for so many years.  There's been no submission made that would support any basis to conclude that the Board has been acting without jurisdiction over all of that period.

Now, in relation to what the Board has actually been asked to do, or where the legislation takes the Board, in my submission, the provisions are relatively clear.  And I think there is a real connection here between two sections that the Board has heard a lot about today.  Section 27.1 and section 2 which is the section setting out the objectives for the Board in fulfilling its responsibilities with respect to gas.


These provisions are found at tab 4 of Enbridge's compendium.  If one were to look, again, at section 27.1, this is the section under which the Directive was issued.  It says:  The Board may issue -- sorry --
"The Minister may issue and the Board shall implement Directives..."

Then skipping down.
"...that require the Board to take steps specified in the Directives to do a number of things including promoting energy conservation, energy efficiency," and so on.



Now, I fully agree with the comments made by Board Counsel that it is the steps specified in the Directives that the Board is supposed to take.  It is nothing more than that.  But what is the Board supposed to do when it takes those steps?  It is to promote energy conservation, energy efficiency, load management and so on.  On the submissions that the parties opposed to the Board's jurisdiction are making to you, the Board would do none of that in implementing this Directive.  It would do nothing to promote any of these things.

The same is true of the objective under section 2, paragraph 5:

"The Board, in carrying out its responsibilities in relation to gas, shall be guided by the following objectives:  To promote energy conservation and energy efficiency in accordance with the policies of the government of Ontario."

The statute does make sense.  These things do hang together.  And there is a clear expectation that the Board will have a role in promoting government policies on energy efficiency and when it receives a Directive, to promote a number of other things.  As I said, the submissions that you have heard from the parties opposed to the Board's jurisdiction would leave the Board with no role to fulfil that promotion at all.


Subject to any questions, those are my submissions in reply.


MR. KAISER:  Thank you.  If we were to be concerned with understanding what the policies of the government of Ontario are -- I am referring to section 5 that you just referred to -- what would we look to?  Would we look to the preamble of the Green Energy Act which you just raised?

MR. CASS:  My personal view, Mr. Chair, is that is a very good starting point because I think that is really what is driving these Green Energy Initiatives.  That is a good starting point.

MR. KAISER:  In your view would we look to Minister's Directives that have been issued?


MR. CASS:  I think that the Minister's Directives are useful largely because when you look at it as a whole, these things do fit together.  The Minister's Directives are completely consistent with the policy that you see in the preamble to the Green Energy Act.  If there was some inconsistency, would I say that the Directives take precedence?  No.  But I think when it is looked at a whole, these pieces fit together and they make sense in terms of government policy and where the government is going.


MR. KAISER:  Finally, would you agree with Mr. Shepherd's view that the Board has jurisdiction provided that with respect to including the cost of Green Energy projects in rates?  Provided that there is a material connection to the sale and distribution of gas?


MR. CASS:  Mr. Chair, the way I would put that, I'm sorry if this sounds like waffling in response to your question, I would say that in that instance there is no doubt about jurisdiction.  You clearly have jurisdiction.

I would submit that the jurisdiction goes further than that, in just going back to all of the submissions I made to the statutory context, the role that you have in energy efficiency and so on.

You could potentially fulfil your role in relation to energy efficiency and not necessarily conclude material connection to gas.  Maybe to some extent it depends on somebody's interpretation of material connection to gas, but I would not see -- given the way the statutory context has been created -- that it would be pinned down just to that test.  I think that is a test of something that is clearly in your jurisdiction but I think the statutory context is potentially broader than that.


MR. KAISER:  Would the material connection aspect go to the question of whether we should exercise that jurisdiction?


MR. CASS:  It could as well, yes.  Yes.  I think that might well be a test that the Board might want to apply, were we to get past the jurisdictional issue and the Board could be looking at, you know, from a policy point of view, that might well be one of the factors that the Board would look at.


MR. KAISER:  And would you be content with that?  Does that get you to where you want to be?  Or not?


MR. CASS:  The reason I am waffling, Mr. Chair, and I am being hesitant is I just see potential for disagreement about what material connection is.  I can see a view of that that would, I think, you know, capture what we're speaking of.  But I can also see people having a different view just even from what I heard today.


I am not intending to pick on anyone at all, but Mr. Warren who I have the greatest respect for, I heard him say and I made a note of it that the things that Enbridge is talking about have nothing to do with gas.


Now, to me when we're talking about biogas, when we're talking about a turbo expander on a gas pipeline, you know, that is surprising to me that someone would say that it has nothing to do with gas.  But what that is telling me is that something like material connection to gas, there can be a very different perspective on what that means and that certainly came out to me today.


MR. KAISER:  Thank you.  Thank you, gentlemen.


--- Whereupon hearing concluded at 4:55 p.m.
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