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Monday, December 21, 2009

--- On commencing at 10:29 p.m.

MR. KAISER:  Please be seated.

The Board is sitting today in connection with a motion that was filed by Toronto Hydro-Electric System Limited on November 5th.  That motion seeks the following orders:  First, that compliance counsel produce the complaint or complaints filed against THESL by the Smart Metering Working Group that were apparently filed with the Board and/or with the marketing surveillance panel on December 2008 and which culminated in this Board issuing a notice of intention to make an order against THESL, as well as other materials related to this complaint that were prepared, sent, received or reviewed by or exchanged with any employee of the Board who was involved in the review and/or investigation of THESL in relation to THESL's smart metering condominium units.

Secondly, an order --

MR. VEGH:  I'm sorry, if I could interrupt, please?

MR. KAISER:  Am I reading the wrong motion?

MR. VEGH:  You are reading the wrong motion, sir, yes.  Today's motion is by notice of motion dated December 7th.

MR. KAISER:  Oh, I'm sorry.

MR. VEGH:  Sorry, December 8th.

MR. KAISER:  All right.  I'm in the wrong book.  Did we hear this motion, or was that an earlier one?

MR. VEGH:  We withdrew that motion, sir.

MR. KAISER:  All right.  I have it here.

So I stand corrected.  This is the notice of motion you said on what date, Mr. Vegh?

MR. VEGH:  December 8th.

MR. KAISER:  Okay.  All right.  May we have the appearances, please?
Appearances:

MR. VEGH:  Good morning, sir.  George Vegh for Toronto Hydro.  I am joined by Colin McLorg, manager, regulatory policy and relations for Toronto Hydro.

MR. DUFFY:  Good morning.  Patrick Duffy for compliance counsel, with Maureen Helt.

MR. KAISER:  Thank you.

MR. KAISER:  Is Mr. Zacher joining us?

MR. DUFFY:  No.  Mr. Zacher won't be joining us today.

MR. KAISER:  All right.  Thank you.

MR. STEVENS:  David Stevens for the Smart Submetering Working Group.

MR. KAISER:  Thank you.

MR. MILLAR:  Michael Millar, counsel for Board Staff, and I am joined today with Lenore Duggan.

MR. KAISER:  Thank you.  Mr. Vegh.  
Submissions by Mr. Vegh:


MR. VEGH:  Thank you, sir, and good morning.  Good morning, Ms. Chaplin.

I will be referring to some materials, and I thought I would just identify them for you.  First, I will be referring to my motion record that you just referred to, including the notice of motion of December 8th.

I will be referring to compliance counsel's written submissions on the motion for interrogatory responses.

I will be referring to some prefiled evidence of Toronto Hydro, which was filed on December 14th.  I advised the Board's secretary of that on Friday, so I hope you have that available.  I will be referring to book 1 of those materials.

MR. KAISER:  All right.  I left mine upstairs.  Do you have a copy, Mr. Millar?

MR. MILLAR:  We will get you a copy, Mr. Chair.

MR. KAISER:  All right.

MR. KAISER:  Actually, it is right on my desk, if you wouldn't mind...

MR. MILLAR:  I can go get that for you.

MR. KAISER:  I didn't realize I needed that today.  Sorry, Mr. Vegh, go ahead.

MR. VEGH:  I will be referring to two decisions I filed with the Board Secretary on Friday.  These are the decisions of this Board in Hydro One leave to construct EB-2007-0050, and in an Enbridge case, RP-2002-0133.

MR. KAISER:  Do you have a copy of that, Mr. Millar?

Thank you.

MR. VEGH:  And then, finally, I will be referring to the Board's Rules of Practice and Procedure.  I didn't bring an extra copy of those.  I assume you have them.

It might be helpful to just wait for the materials to come down, so...

MR. KAISER:  All right, if you don't mind.  I apologize.  I didn't get the communication that you were going to refer to that.

MR. VEGH:  The material isn't new.  It is just organized in a simpler way in that evidence than it is in the motion materials.  It is more complete.

MR. KAISER:  All right.  Fine.

Thank you.  Go ahead.

MR. VEGH:  Thank you, sir.  This is a motion for interrogatory -- requesting an order for interrogatory responses with respect to interrogatories filed for two witnesses of compliance counsel.  The witnesses are Avonshire and Metrogate.  And although there is some overlap in the request, the requests are different for each of them.

Effectively, each of Avonshire and Metrogate made a connection request from Toronto Hydro that would allow them to install submetering.  The facts respecting each request are different and the interrogatory requests, as I said, are different.

Before going into the specific evidence and issues relating to these requests, I just want to lay out the approach I will be taking.  First, I will be addressing the standard that applies to interrogatory requests and that applies in this case.

I will then be applying those or making submissions on how those standards apply to the facts of this motion, and then, third, I will be responding to some of the points raised in my friend's materials.

So, first, with respect to the standard that applies to an interrogatory request and whether the Board should order a response, the standard is simply that if -- whether the information is relevant to an issue in the proceeding, and the Board has applied this test whether or not the information sought is information from the applicant or information from a third party.

So in breaking that up a bit, I would like to address, first, what does relevance mean, and, second, how to address this in the context of a third party.

My friends have produced some case law with respect to the test for relevance, and I agree that it is the appropriate test.  And the case that they rely upon, and that I say, again, is the appropriate one, is at tab A2 of my friend's materials.

This is a decision of the Court of Queen's Bench in Alberta, but what gives it binding power is that it is a quotation from the Supreme Court of Canada decision in the O'Connor case.  And, in particular, I am referring to paragraph 6 of the Alberta Court of Queen's Bench decision where they quote from the O'Connor case to define what relevance means.

And in the second sentence, they define the term, "the information sought most likely to be relevant", and you see that in the middle of the page.  And in the last sentence in paragraph 6, there is a definition of what it means to use the term "likely to be relevant".

I will just read it.  It says, in other words, the applicant must show - and I am quoting now from the Supreme Court of Canada decision:
"... is a [likely] reasonable possibility that the information is logically probative to an issue at trial or the competence of a witness to testify."

So when I go through the facts and make submissions that the interrogatories should be answered, that is the test that I would be proposing that you apply:  Is there a reasonable possibility that the information requested is logically probative to an issue at trial?

I wanted to emphasize the term "issue at trial", because it is not the issue as defined by one party.  The issues are joined by the intersection of the positions of the parties.  So it is not enough for a party to say, Well, it is not relevant to my case; therefore, it is not a relevant issue.

MR. KAISER:  Mr. Vegh, O'Connor was a criminal case.  Is it your view that the same test applies in civil proceedings?

MR. VEGH:  In terms of the definition of the term "relevance", I don't think anything turns on whether it was criminal or civil.


And as you will see - I will get to the Board's decisions - the Board effectively applies that test, as well.  I don't think that there is an issue between my friend and I as to what the test is.  This is a case he put forward.  


There will be a difference, as we discussed later, you know, the Stinchcombe standard and issues of that sort separate this case in light of your finding from pretrial disclosure issues in criminal cases, but that is really not what this point goes to.  This is just, How do you know if something is relevant?  What is the determination or standard of relevance?

And my point, I take from this, is that the test is a low one or reasonable possibility that the information is logically probative and it is an issue at trial.  The parties may disagree on that issue, but it is still an issue.  

So that's the test for relevance and as I said I borrowed that from my friend's materials.  

Also with respect to the relevance of third parties here, I will refer to an authority of my friends at tab 4.  Tab 4 is an OMB decision.  There is a request in this case, before the OMB for materials from a third party.  The third party in that case was Wal-Mart, and the OMB did order the production of the materials, notwithstanding that Wal-Mart was not a party to the proceeding.  

At page 5, there is a list of considerations that the Board took into account at paragraph 12 in considering whether to grant the request.  

And the information at page 12 comes from a quotation from the Ontario Court of Appeal decision, and with a reference to non-parties.  The last three points, in particular, the position of non-parties with respect to the production, we actually haven't heard from the non-parties here.  We have only heard from compliance counsel.  

The second last point, the availability of the documents or information equivalent from other sources.  Again, in this case, as you see when we get to the request, we have no access to those materials.  

Then the final one I think is particularly important, and the OMB did rely upon this in ordering that Wal-Mart produce the information, because this was a planning decision, and Wal-Mart stores would be impacted by the plan.



And the Court said you have to look at:

"The relationship of the non-parties from whom production is sought, to the litigation and the parties to the litigation.  Non-parties who have an interest in the subject matter of the litigation and whose interests are allied with the party opposing production should be more susceptible to a production order than a true 'stranger' to the litigation."  

And I emphasize this point, because as you will see, when we get to the information request for Avonshire and Metrogate, they're not strangers to this litigation.  They're brought forward as witnesses by compliance counsel, and they have a stake in the outcome of this case.  

So in other words, what the Board is saying here is that there are non-parties and there are non-parties.  They're not all the same.  

As I say, Avonshire and Metrogate are non-parties.  But they're witnesses, they're not strangers to this litigation as the OMB uses the term here.  

As witnesses to litigation, you can't claim some kind of special protection because you're not a party.  In other words, it would be wrong for compliance counsel to be able to bring forward parties here, have parties make allegations against Toronto Hydro and then refuse to produce materials on the basis that these witnesses are not parties.



So if you are going to rely on a witness to give information, you can't then say this witness is immune from answering interrogatories because they're not a party to the litigation.  Or that the materials requested are in the witness' control and not in compliance counsel's control.  

I have provided a couple of examples where the Board has addressed the issue of ordering third parties to respond to interrogatory requests.  

These are the Hydro One decisions, the Hydro One decision and the Enbridge decision.  The Hydro One decision is EB-2007-0050.  It was a motion for production.  

In this case, the applicant to the proceeding was Hydro One.  Hydro One was seeking leave-to-construct from this Board for the Bruce-Milton transmission line, and I know, Ms. Chaplin, you were a member of the panel on this case.  

Hydro One was the applicant.  The intervenors sought historical and forecast information on the production from the Bruce facilities.  Hydro One, being a transmitter, did not have this information.  

But the Board was clear that it would order the production of this information, even though it wasn't in the possession of Hydro One.  It ordered this production from whoever had it, whether it was Bruce Power, whether that was OPG, and the Board's decision ordering the production is at page at the point, the last page of the order.   

MR. KAISER:  What happened here?  Did they get it through this method or did they have to issue a subpoena? 

MR. VEGH:  They got it through this method.  So the panel ordered Hydro One to make the request and then 
told -- then Bruce and OPG had attended on the motion to may go submissions, resisting production.  

And the Board said, if you look at page 10 at the last: 
"The Board directs Hydro One to make its best efforts to obtain this information..." and "In the event that Hydro One is unsuccessful in its attempts to secure this information, the Board will exercise its powers under section 12 of the [SPPA] and issue a summons..."  

So, the steps were the Board, in the first instance ordered the applicant to try to obtain this information and had a pretty unsubtle message to Bruce Power and OPG and anyone else that if they were not to provide this information then the Board will issue a summons. 

And the end result was Hydro One made the request and the information was provided.  

Of course, in this case, in the Hydro One case, Bruce and OPG and anyone else was a much more of a stranger to the litigation than Metrogate and Avonshire are.  Neither Bruce nor OPG gave evidence in that case.  Neither Bruce nor OPG will be impacted by the outcome of that case.  Bruce would, in the sense the line would be built.  

OPG certainly wouldn't be impacted by the outcome of that case.  

The second example of where the -- and as I think I mentioned, neither Bruce nor OPG gave any evidence in that case at all.  They weren't witnesses. 

The second example is in the Enbridge decision, 2002-0133.  Now, I have included the discussion of the interrogatory order in that decision.  I wasn't able to find the initial or the original Decision With Reasons.  I don't think either -- either the Board's website didn't have it or I was unable to find it on the website so I have a reprint from the final decision which discussed the motion and the steps involved in that motion for interrogatory responses, and I have included that in the -- what I filed on Friday.  

In that case, the intervenors sought information from Enbridge and various affiliates and service providers on the cost of services provided by outsourcing arrangements.  And the discussion here starts around page - sorry, paragraph 8, 78 and you will see that the Board did order production as part of the interrogatory process.  

And the Board said that is the appropriate process where the parties are to request this type of production.  

And going over the next page, I don't want to read it to you, when the applicant failed to produce the materials as part of the interrogatory process, the Board issued a summons.  

So I think in both cases the Board is saying the preferred approach is the interrogatory process, that the material be produced and if it isn't, then you take the next step and issue a summons.  But the test on the interrogatory process was a simple one, whether or not the information is relevant.  

And the Board has ordered production from third parties to respond to interrogatory requests where the information is relevant and relevant means logically probative to an issue.  

And in this case, if the information requested is relevant, then our submission is that Avonshire and Metrogate should be required to produce it.  

So that is the test for interrogatory responses.  I would like to now go through the issues and facts of this case in order to demonstrate what I claim is the logical connection to the information requested and to the issues in this case.  

Now, I will go through the specific facts for each of the connection requests from Avonshire and Metrogate in some detail, but before jumping into that detail, I thought it would be helpful to just set the bigger picture for some context for these facts.  

In doing that, it is helpful to look at this case from a practical perspective of how the Board's decision will have an impact.  In particular, how this Board's decision will have an impact on electricity consumers that are involved in this case, that is the unit holders of the condominium.  

Because when the Board in making a decision is going to consider the impact on the consumers and the consumers in this case are the condo unit holders.  

When you step back, the ultimate impact of this case with respect to those unit holders is going to be about the distribution services that those unit holders receive; that is, the distribution services from the interconnection point between Toronto Hydro's system and the actual building, kind of the last mile of the distribution services, so from the interconnection point of Toronto Hydro's system and the building to the unit holders that's the distribution services we're talking about. 

All of these unit holders will be provided distribution services from the connection point to their units, and the question is, really, about who provides these services, and, more specifically, who gets to determine who provides these distribution services?

And Toronto Hydro takes the position in this case that it is entitled to provide distribution services to unit holders.  Compliance counsel takes a position that the condominium developers have the choice of determining who provides those distribution services.  It may be a distributor.  It may be someone else, such as a licensed submeterer on behalf of a condo developer or a condominium, but the key thing that -- where the issue is joined is that, according to the compliance team, it is the developer that gets to make that choice.  And, apparently, the developer has a unilateral and an unconditional right to make that choice.

Now, you will determine in the course of this proceeding who is right.  Both sides have arguments on their side based on the provisions of the legislation, based on what the Codes say, based on what the Board's statutory objectives are.  And, in our evidence - Toronto Hydro's evidence - it is quite explicit about Toronto Hydro's position on that case.

So in making that determination of, Does the condominium developer get the right to choose who provides those distribution services, our submission is that it is relevant for the Board to consider:  What are the practical implications of this? 

It is not just a technical legal dispute between compliance counsel and Toronto Hydro's counsel.  The decision will have an impact on consumers, both in these specific buildings we're talking about and more broadly.

So in making your determination, you will want to consider, well, what are the impacts on consumers from this decision?  What will those consumers be exposed to?

Now, you know what Toronto Hydro's provision of distribution services are.  You regulate the terms of those services.  So there is a lot of transparency around that side of the equation.

But, frankly, right now there is a bit of a black box around the alternative -- the alternative to that.  So these interrogatories try to shed some light on the basic question of:   What are the implications of leaving it to condo developers to determine who gets to provide distribution services to unit holders?

Toronto Hydro's basic position is that if you leave this choice to condo developers, they will choose services that benefit them; that is, the developers.  Now, this seems obvious.  Compliance counsel seems to be suggesting that this is -- by taking this position, Toronto Hydro is attacking the integrity of condo developers, but it is not an attack.  It is not a personal attack.  It is obvious that people will follow their incentives. 

I think that is a basic premise of economics, and certainly that is a basic premise of public utility utilities that informs this Board's decision, that if you leave it to a person's discretion to make a decision, that decision will follow their incentives and be in their interest.

And Toronto Hydro's evidence in this case, which was filed after the motion materials were filed, demonstrates how developers have, in fact, done that, how they have made decisions that are in their interests whether -- if receiving royalties for the submeterers entering into binding agreements that allow submetering, to use billing determinants that effectively mark up distribution services.

And Toronto Hydro's position in this case is that these activities are unlawful, because they're inconsistent with the exemptions that apply to unlicensed distributors.

And the risk of this unlawful activity provides one ground in support of Toronto Hydro's policy.  In other words, that provides a reason why you should not allow condo developers to determine who provides distribution services.

Again, compliance counsel argues that the examples that are put forward in our prefiled evidence are not relevant to Avonshire and Metrogate.  And, if that is true, they must know something that we don't know, because we actually have no information on the services provided by -- that are proposed to be provided by Avonshire and Metrogate.

Now, all of this, again, is detailed in Toronto Hydro's evidence, and, at the end of the day, you will determine whether or not Toronto Hydro has made out its defence.  I am not trying to argue that you have to conclude today that Toronto Hydro has made out its defence.  But this is certainly an issue between the parties, and it is an issue which informs these interrogatory requests.

These requests all go to the impact on customers of giving this choice, the choice of who provides distribution services, to condo developers.

Now, with that overview of the issues in this case, I would like to go to the specific facts that apply to or that are relevant to each of the specific requests, the request from Avonshire and the request from Metrogate.

And to do that, I would like to turn to the prefiled evidence that Toronto Hydro filed on December 14th --

MS. CHAPLIN:  Actually, sorry, just before you do, Mr. Vegh, I am just going to ask you this question now, since you have completed this part of your overview.

It sounds to me as if what you would have us enter into is a sort of policy consideration as to whether or not that choice should exist as opposed to a more factual and objective question of whether or not that choice does exist, whether that is a good situation or not.

Isn't that what we are responsible for doing here, is whether or not that choice does exist and whether or not your client has allowed it, not whether or not there may be good policy reasons or bad policy reasons for why that situation should be changed?

So I am having some difficulty... I guess it appears you are broadening it beyond what I had contemplated that our responsibility was.

MR. VEGH:  Well, thank you for that question, because I do think it does shed light.  I may talk about one issue in this case.

If you look at Toronto Hydro's evidence, you will see explicit demonstration on how the terms of the enforceable provisions are consistent with Toronto Hydro's policy; that is, a literal interpretation of the enforceable provisions.

So -- and I know that my friend and I are going to disagree on what a literal interpretation of those enforceable provisions mean.

So the Board is going to be involved in interpreting what those provisions mean, and you interpret what those provisions mean in light of the Board's statutory objectives and in light of the practical implications on the marketplace of your interpretations of these provisions.

So I would agree with you that really the question is:  Is there a violation of an enforceable provision?  We say that there isn't and we say, Here is what the provision says.  We have complied with that provision, and the Board now has to interpret that provision, as well, in light of the statutory objectives, as the Board exercises all of its powers in light of its statutory objectives.  

And we're saying not only are we right in terms of the literal interpretation of those provisions, but we are also right in terms of how you interpret those provisions in light of your statutory objectives.

MS. CHAPLIN:  Okay, thank you.

MR. VEGH:  To be explicit, we are not advocating any change in the words of the enforceable provisions in this case.  So we are not saying you have to read it a certain way.  We are not saying you should change the words.  In fact, our position is that based on the literal interpretation, we are correct.

But, again, you are not interpreting a last will and testament.  You are interpreting a statement of -- you are interpreting a policy document in light of your statutory objectives and in light of the government's objectives.

So with that, let's turn to the specific factual requests for connection from Avonshire and Metrogate, and that is addressed in Toronto Hydro's pre-filed evidence, book 1. 

Sir, just to caution.  I see that -- I saw the copy that was handed to you.  You're working off a confidential version.  I'm going to be referring to the public version and I won't be referring to any confidential documents, but just bear in mind we are working off a separate document here.

So before taking you to the document itself, just some requests.  There were two different requests that formed the basis for this prosecution, the request from Avonshire and the request from Metrogate.  Those are two different condominiums.  Each of these requests are different and they were responded to differently.

I will take you to how they're different, but the main difference with these requests relates to the timing of the requests.

And the timing is relevant -- I don't have to take you to it, but if you look at Toronto Hydro's prefiled evidence starting at page 5, Toronto Hydro sets out its policy with respect to connecting condominiums with submetering configurations and suite metering configurations, and you will see there that Toronto Hydro's policy came into effect -- its new policy came into effect February 28th, 2008.

So that requests made for connection after that time connection prior to that time were subject to the old policy.

It is the new policy under which Toronto Hydro provides suite meeting for all condominiums.  Under Toronto Hydro's old policy, there was no requirement that Toronto Hydro won't provide suite meeting.

So February 28th is a cut-off point between the old policy and the new policy.

And that is relevant in this case, because Avonshire's request for connection was supported by plans dated January 2008, under the old policy.  And Metrogate's request was supported by plans dated April 2008, that is under the new policy.

If you will see, if you turn to tabs 3 and 4 of Toronto Hydro's prefiled evidence, you see where that information comes from.  Tab 3 is the response to the request from Avonshire, it is dated January 2009.  And fourth paragraph down, the reference is to plans dated January 22, 2008.  So that is the old policy which came in at the end of February 2008.

Then at tab 4 you see the Metrogate request.  And again, four paragraphs down, you see that the plans were dated April 1, 2008.

Now at the time that these requests were made, both actually sought or requested Toronto Hydro to provide suite metering and offers to connect were provided on that basis.  Subsequent to the initial request, both Avonshire and Metrogate changed their minds and said they wanted bulk metering instead, so that they could submeter the condos.

Now, the requests were made -- they're identical.  So if you are at tab 5, yes, if you go to tab 5, you will see the request from Avonshire.  The Metrogate request is identical.

You have seen this document before.  It is dated March 6th, 2009, a request from Avonshire for a new offer to connect, because they wanted to submeter.  And the requests, both Avonshire and Metrogate -- just for your reference -- oh, Metrogate is at the same tab, just behind the blue sheet -- both of these requests were made on the basis of their positions with respect to their rights under section 53.17 of The Electricity Act.  We don't have to go through the terms of the section 53.17, that's addressed in a lot of detail in Toronto Hydro's evidence and just what those terms mean.

But it should suffice to say Toronto Hydro's position is that condominium developers do not have that right under 53.17 to request that configuration.  It is addressed in the evidence.  Again, you will determine at the end of the day whether Toronto Hydro is right or wrong in its interpretation of section 53.17.

The important point here is that that is what the parties were arguing about, does 53.17 give Avonshire or Metrogate the right to submetering configuration?

I think it is also fair to say that compliance counsel on Avonshire and Metrogate and even Toronto Hydro were really focussing on setting up a test case for testing, Toronto Hydro's new policy, the one that came in 2008.

Everyone was kind of focussing on the test case, but subsequent to that Toronto Hydro took another look at the applications by Avonshire and Metrogate and determined that entirely apart from the section 53.17 issue and how you interpret the new policy, the applications were different because Avonshire had actually applied under the old policy and not under the new policy.

And so having made that determination, Toronto Hydro -- now, Metrogate was still under the new policy.  So Metrogate is kind of irrelevant for this point.  With respect to Avonshire, Toronto Hydro advised Avonshire that in fact it was entitled to an offer to connect subject to compliance with technical requirements and subject to compliance with law.

And the letter setting out Toronto Hydro's position to Avonshire is at tab 8 of Toronto Hydro's prefiled materials.

It sets out that point I was just making about, you know, January, the plans being provided in January 2008, which predated the new policy and this letter also sets out the conditions under which Toronto Hydro would be prepared to give a revised offer to connect.

The important conditions for the purposes of today's motion is that in addition to technical requirements, there is a condition of compliance with law.

Compliance with law condition is a standard form of most contracts, as I am sure the Panel is aware.  It is a standard form that Toronto Hydro applies or includes in its contracts with other regulated companies, generators, retailers.  They have to demonstrate they're in compliance with the law including OEB requirements.

So in this letter at pages 143 to 144, Toronto Hydro sets out the legal compliance requirements that it is expecting from Avonshire, and boiled down to it, it says Avonshire must affirm that it is complying with the Board's legal requirements respecting exempted distributors, that is, there is no markup of distribution services.

So the revised offer from Toronto Hydro to Avonshire is an offer to connect, provided that there is a warranty of compliance with OEB legal requirements, particularly the requirement that as an exempted distributor there will be no markup on distribution services.

The requirements are set out, as I say, from pages 143 to 144.  It tries to set out -- it tries to be consistent almost verbatim with the Board's requirements as expressed in the Board's decisions respecting exempted distributors and that decision is quoted on page 143 just prior to the conditions.

So you will be a judge -- you will judge for yourself, but our submission is that it is consistent and a fair reading of what the Board's requirements are.

So in other words, the intention from this letter is that Toronto Hydro will provide the connection upon Avonshire's demonstration that it is compliant with the law as it relates to exempt distributors, and as I said, Toronto Hydro's practice is to address compliance with licensing requirements when implementing its connection obligations.  It does that with other regulated companies.

And of course you will recall from our earlier motions that the Distribution System Code provides that Toronto Hydro can take into account compliance with law in implementing its connection obligations.

Just for your reference, the provisions of the Distribution System Code are set out at page, are set out in Toronto Hydro's prefiled evidence at page 12.  It's section 3.1.1(a).  I don't think I have to read it to you, but just for your reference, that's the section of the Distribution System Code which says that Toronto Hydro can take into account compliance with law when implementing its connection policies.

MR. KAISER:  Mr. Vegh, I am not sure this is, it may or may not be relevant.  But in this document at page 144, after paragraph 4, which is the prohibition on markup clause, you say: 
"To verify compliance with these conditions, THESL [requires] Avonshire to provide all documentation with smart submeterers so it can confirm compliance with this legal obligation."

What does that mean?  That they have to, they have to give you all of their contracts and correspondence or agreements with the submetering companies?

MR. VEGH:  It is really the same information that the Board requires the condominium developer to produce to condominium unit holders.  So it is the same information and that requirement is as part of the sub, Smart Submetering Code.

Maybe I will just give you the reference for the Code then I will expand further on your question.  That is in section 3.1.1 of the smart submetering, smart submetering code.  So it is a right -- it is the information that the Board requires them to produce anyway or to have anyway and to produce to a consumer and the reason Toronto Hydro's requiring it in this case is that in the normal course when Toronto Hydro is providing services to a regulated company, whether it is a generator or whether it is a marketer, or retailer, it is simple enough to require them to produce their license, which Toronto Hydro does.

In this case, you have a distributor who doesn't have a licence, they're saying I am exempted from the licensing requirement.  There is no system of board certification to demonstrate that they're exempted from a licence requirement.  So Toronto Hydro is saying, Well, produce the information that will demonstrate whether you are compliant -- whether you are compliant with the exemption.

So Toronto Hydro's position is that it is a relevant piece of information.  It is not overly intrusive because it is the type of information the Board requires them to produce, anyway.

So my point of all of this is that Avonshire has an offer on the table, and that offer includes a condition that Avonshire not charge markup on the distribution services.

Now, Toronto Hydro takes the position that that condition is authorized, and so that, therefore, it is in compliance with respect to Avonshire in making this offer to connect.

Now, if compliance counsel agrees with that position and says that Toronto Hydro is in compliance by making this offer to connect on these conditions, then the case against Toronto Hydro, with respect to Avonshire is moot, because, again, Toronto Hydro is in compliance.

Now, if compliance counsel disagrees with that position and says this offer is non-compliant, then the remaining issue and, in fact, as I see it, perhaps the only issue remaining with respect to Avonshire is whether or not these conditions are authorized.

MR. KAISER:  What is your position, Mr. Duffy?

MR. DUFFY:  Well, Mr. Chair, I think as is clear from our materials, this was the subject of a without-prejudice conversation.

And if Mr. Vegh is going there, we will obviously object to any reference to those without-prejudice materials that came from a discussion between Mr. Vegh and Mr. Zacher.

MR. KAISER:  I don't think he was going to that.  I just want to know what your position is.

MR. DUFFY:  With respect to the letter itself, I want to say, first off, that is not part of this motion today.

Mr. Vegh hasn't brought any sort of a motion to scope the issues or to have something thrown out, or anything of that nature.  What we are here is about interrogatory responses.

Second, it would be the view of compliance counsel that this letter doesn't affect the fact that there was a breach by Toronto Hydro.  That breach occurred last April.

Whether or not this has cured that breach, whether it's in some way relevant to it we think is a matter for remedy, and, in any event, is properly discussed at the time of the hearing.

As for the letter itself, I would say that the view of the compliance team is that the conditions in there are not appropriate.  Certainly, like I said, this is something that I think should be looked at in detail either at a hearing or at a remedy stage.  We think it goes more to remedy.

What we are really concerned about is the provision you noted, Mr. Chair, which is that Toronto Hydro is effectively putting itself in the position of attempting to be the regulator here and is opining on or determining points of policy that have not yet been determined by this Board, and is looking to set itself up to basically regulate an industry in which it competes.

MR. KAISER:  All right, thank you.  Mr. Vegh.

MR. VEGH:  So, Mr. Chair, again, the test for today -- we are not bringing a motion to strike any of the materials.  I just want to demonstrate that this is a relevant issue between the parties.

I think you have heard Mr. Duffy say this is a relevant issue between the parties, because we disagree on whether or not Toronto Hydro is in compliance as a result of this letter.

Let me just make one further point with respect to whether or not this is relevant only in terms of remedy or...

Compliance counsel has said on a few occasions that the point of the prosecution is to bring Toronto Hydro into compliance, not to punish for allegations of non-compliance in the past.

And they made this representation on the basis of argument that Stinchcombe doesn't apply, because this is not about punishment; this is all about compliance on a going forward basis.  So it is not about curing past non-compliance.  This case is supposed to be about what brings Toronto Hydro into compliance.

Toronto Hydro's view is that it is in compliance.  Compliance staffs' view is it is not in compliance and should be brought into compliance, not punished for past non-compliance

In fact, if this was a case for punishment for past non-compliance, then the complexion of this entire case has changed, and, frankly, those representations were expressly relied upon in your order on production.  You expressly noted that compliance counsel said this case is seeking -- only seeking an order for compliance and that is a going-forward remedial approach, if you could use that term.

But, again, for the purposes of interrogatories, the question is whether or not -- is this an issue between the parties?  And I think it obviously is.

So when you look at the IR requests for Avonshire - and I will take you to them right now - all of them go to this issue.  All of them go to the issue of the broader issues I was talking about that sets up this specific case, which is around who will be providing the submetering, and the issue of whether or not this letter is an appropriate set of conditions with respect to Toronto Hydro's current offer to connect Avonshire.

The interrogatories, they're actually included in the pre-filed evidence, as well.  They're at tab 2.  And the Avonshire interrogatories start at page 54, and the interrogatories are sub 4 to sub 8.  You will see what these questions are.  

So by this time, the offer has gone out to Avonshire, the revised offer, and the questions are:  Does Avonshire plan to be submetered?  How will Avonshire be compensated?  How will the submeterer be compensated?  Will Avonshire confirm it will be in compliance with the requirements for exempted distributors, and, if not, why not?

Those are the questions.  And all of those questions go to an issue, perhaps the remaining issue in dispute, between compliance counsel and Toronto Hydro with respect to Avonshire.

MS. CHAPLIN:  Mr. Vegh, if your position is that the offer of November -- November 27th, 2009 brings Toronto Hydro into compliance and you, I presume, are going to want to argue that those provisions are -- conditions are appropriate, why do you need facts?  

Why do you -- in a sense, why do you need to operationalize this letter?  Why wouldn't be just be able to argue that based on your interpretations and your submissions to us about how we should use our statutory objectives?

Why is it actually necessary to have that information from Avonshire?

MR. VEGH:  I would agree it is not determinative.  So we are prepared to argue this case on the basis of the record as it is now.

So the test is, really:  Is this relevant to an issue in this case?  We say it is relevant, in the sense that it is logically probative to an issue that is between the parties, but I would agree with you, if you ask, is it necessary, I don't think we could meet a standard of necessity for this, because regardless of what in information is, Toronto Hydro will continue to take the position that, as a policy matter, it can address the issue of compliance of a distributor.

MS. CHAPLIN:  So then help me.  Of what probative value is it, either way?  If they answer it with one set of answers versus something 180 degrees the other way, how does that affect the issue before us?

MR. VEGH:  Again, for the Board to make a determination on this case, I think you would want to know:  What will the impacts be on customers?

And this will have information on that.  If Avonshire is simply taking the bulk bill and allocating it out to the condominium unit holders as is under the legislation, that is one scenario.  If they're taking the bulk bill and marking up the bulk bill for their unit holders, that's another factor.

If Avonshire has been getting a royalty payment, that's a relevant consideration, I would have thought.

MS. CHAPLIN:  That might be relevant to the ultimate determination of whether or not Avonshire should have what it is requesting, but I don't understand how that goes to determining whether or not your November offer brings you into compliance.

MR. VEGH:  Well, I think that's...  I mean, looked at that way, Toronto Hydro will continue to make the argument that the November offer brings itself into compliance.

And I think this is just relevant facts on the grounds that should be taken into account in determining whether or not this Board should determine that these conditions are appropriate.  I am not sure if I can add much more to that.

MS. CHAPLIN:  Okay.

MR. VEGH:  I might be able to, sorry.  To just complete the record here, Avonshire has rejected that offer.

So it is an issue between Toronto Hydro and Avonshire, I guess, and an issue between Toronto Hydro and compliance counsel.

MR. KAISER:  But the issue, Mr. Vegh, which you yourself have described a few moments ago in looking at paragraph 4, page 144, is whether a licensed submeterer can mark up.  That's the legal issue; right?

MR. VEGH:  I wouldn't say that is a legal issue.  I think that issue has been determined.  An exempted distributor cannot mark up.

MR. KAISER:  Well, that is your position.

MR. VEGH:  The Board has been explicit on that.  And the question here is whether this exempted distributor is complying with that requirement.  

MR. KAISER:  I thought the issue in the case -- I understand your position -- is whether a licensed submeterer can resell or markup for profit, whether the legislative scheme provides us an answer to that question.  Isn't that right?  

MR. VEGH:  I don't believe so.  I have never heard there is an issue as to whether or not there can be a markup of distribution services.  I think the Board's been very explicit about that and I haven't heard compliance counsel say that there can be a markup of distribution services.  

MR. KAISER:  All right.  Sorry, Mr. Duffy.  Did you want to say something?  

MR. DUFFY:  Just on that point.  I think Mr. Vegh is referring most likely to the August decision from this Board. 

MR. KAISER:  Yes. 

MR. DUFFY:  We would note, in respect of that decision, that it applies to landlords and explicitly draws a distinction between landlords and condominium situations.  

So when Mr. Vegh says this has been explicitly determined, we disagree, first of all, that that is the case.  

In any event, the regs and the legislation say what they say.  In our view, none of this is at issue here.  This is not a policy proceeding.  This is about whether or not Toronto Hydro, in its April letters to Avonshire and Metrogate, violated the provisions set out in the Notice of Intention.  

MR. KAISER:  All right.  Thank you.  Mr. Vegh.  

MR. VEGH:  Part of the challenge that we are facing is we have asked a lot of interrogatories about compliance counsel's position.  I assumed I understood them but I guess I didn't.  

I guess that will become clear throughout the hearing, though.  Typically you like to have that sort of disclosure earlier.  

Now, we talked about Avonshire.  Now with respect to Metrogate as I said the Metrogate application was made under the new policy so it does not have the same type of offer on the table as does Avonshire.  So while the issue of marked up distribution is relevant with respect to Metrogate, it is not the only issue with respect to Metrogate as it is with Avonshire. 

My submission is that it is still relevant but it is just not the only issue between them any longer.  

Now, those are my submissions on relevance.  I did want to address three points that are raised in compliance counsel's submissions.  

The first is with respect to what is an appropriate interrogatory under the rules.  

The second is with respect to their submission that this issue of disclosure was already addressed in the Board's earlier disclosure decision. 

Then the third is with respect to allegations made by compliance counsel that I breached some privileged communications.  

So I would like to deal with -- I will deal with each of these in order.  

First, with respect to the issue of what is an appropriate interrogatory.  I would like to refer to, I think the easiest way to do this is to refer to compliance counsel's submissions which are at paragraph 24 of their argument.   And to just contrast that with Rule 28 of the Board's Rules of Practice, which address what is an appropriate interrogatory.  

So compliance counsel's argument here at paragraph 24 is that these interrogatories are inappropriate because the purpose of interrogatories and there is a reference to Rule 28.1 is to clarify and understand the evidence of the party to whom the interrogatories are directed.  

So you see the submission here is that you have to look at the evidence of the party to whom the interrogatories are directed and you have to seek to clarify or understand that so that the parties' evidence confines the scope.  But 28 of course doesn't say that.  When you look at Rule 28, it says:  
"The Board may establish interrogatory procedure."  

It is true, A is:  "To clarify the evidence of the party."   But C is:  "To permit a full and satisfactory understanding of the matters to be considered."  

So a parties' evidence doesn't set the scope of what is considered an appropriate interrogatory, it is relevance.  And when you go back to the Board's decisions we were referring to and all, it almost goes without saying that the Board's practice is one of relevance.  And you will see that Rule 28 simply does not say what compliance counsel says it says.  It is much broader than that.  

The second point is with respect to this compliance counsel's submissions that the question of whether there should be production or response to interrogatories has already been addressed, and their argument is that the issue of whether these interrogatories should be answered have already been addressed and I don't think that that is a reasonable position.  

Their argument is this was addressed in the disclosure motion, and I submit that it hasn't been.  The disclosure motion tested the question of what level of prehearing disclosure was required by compliance counsel, given that we are engaged in a prosecution.  This is the first time that that question had been addressed by the Board, this prehearing disclosure in the context of a compliance matter.  

And you will recall, in that case, I argued that the Stinchcombe level of disclosure was required.  My friend argued that he only had to disclose documents that he intended to rely upon, and the motion that was brought to the Board was about the extent of prehearing disclosure in a compliance application.  It's a novel issue for this Board it had never faced before, and the Panel ordered a more moderate course than either party asked for.  You ordered that compliance counsel disclose more than it had proposed to but not as much as I requested.  

In particular, you found that the Stinchcombe standard did not apply and you turned down the request that was based on that standard.  And that request, based on that standard was very broad.  

Your decision is quoted from in my motion materials and I think it is included at tab 1 of my initial motion materials.  And I will just refer you to paragraphs 30 and 31 where you make the point that the request was extremely broad.  If Stinchcombe had applied the request would have been caught within the Stinchcombe standard.  But Stinchcombe didn't apply.  

So as a matter of pretrial disclosure, you were not prepared to give that order.  

But we are not dealing here in this case, in this motion, with a Stinchcombe disclosure application.  

We are dealing with responses to interrogatory requests, entirely different context, governed by different rules.  

And there is nothing in the disclosure decision which says that a more narrow request for materials in the context of an interrogatory request is inappropriate.  In other words, there is no immunity from compliance with future requirements respecting interrogatories.  

On the contrary, the Board has made it clear that the normal pretrial discovery process will apply to this proceeding.  You will recall Procedural Order 4, my friend had argued it should not be required to give pretrial evidence or to answer interrogatories and the Board said no, we are going to be using the normal standard interrogatory.  So the normal standard interrogatory process is to apply the normal test for response to interrogatories and that is relevance. 

The fact that the Stinchcombe level of disclosure is not required doesn't change that standard at all.  It doesn't dilute that standard as we get to interrogatory requests.  

Finally, there is an allegation in my friend's submissions that I breached a privilege.  Now, it is the type of allegation obviously that I take very seriously, as all lawyers and professionals would.  I have never been accused of that in my career so I was surprised when I heard it, though.  I must say no matter how many times I read the allegation, I still don't see any basis for it and I am not sure frankly what compliance counsel is trying to achieve by it.  

If you look at the impugned statement, it is in an affidavit filed by Toronto Hydro in the Motion Record.  That affidavit is at tab 7 of the Motion Record.  

That statement, that affidavit refers to the Avonshire letter in November, the one we had talked about, and it makes two statements, neither of which are privileged.  Neither can be said to be relevant to furthering settlement.  The two statements are one was that the letter was sent, and two, that compliance counsel was of the view that Toronto Hydro is not in compliance.  

That's all it says.  

You have read my friend's record.  You have seen the correspondence with Mr. Zacher.  I have taken another look at his correspondence.  I don't see how either of these can constitute privileged information.

There is no suggestion that I exposed a settlement position or an offer of some sort.  In fact, the evidence of Ms. Annis is four paragraphs.  It doesn't even disclose at all that settlement discussions had taken place at all.  All of the information with respect to settlement discussions comes from Mr. Zacher's affidavit.

Now, they filed submissions -- they filed materials at tab 7 of their book of materials.  There is a decision from the Divisional Court, and at page 3 of that, page 3 of that case, there is an analysis of the requirements that must be in place for privilege to apply, and these are communications made in furtherance of a settlement.  

The question -- the statement that they're complaining about here is a statement that compliance counsel is of the view that Toronto Hydro is in non-compliance notwithstanding that letter, or that letter is not compliant.

So the requirements are a litigious dispute that is here.  The communication must be made with the expressed or implied intention that it not be disclosed in the event that negotiations failed.  This is not a negotiated -- this is not a negotiated proposal.

And the purpose of the communication must be to attempt to effect a settlement.  That's not -- and if you look at this case and the other case that's been provided, these are cases where someone has disclosed an offer, and then tried to rely upon that offer to the prejudice of the other side.

There is nothing here suggesting that there's been any disclosure of an offer.  All this statement is that Toronto Hydro takes the position that we're not in compliance.

So you can't take a look at Ms. Annis' evidence and conclude that any information in that evidence was aimed at effecting a settlement.  It is not an offer.  It is not a settlement position.

It is just counsel's view that the letter does not bring Toronto Hydro into compliance, and not even the reasons for that position.  It is just a statement that Toronto Hydro is not in compliance.

There's been no breach, and I fail to understand how this statement of compliance counsel's position on whether or not Toronto Hydro is in compliance can conceivably be covered by a privilege.

And by the very fact that this prosecution is continuing, compliance counsel must be taking the position that Toronto Hydro is not in compliance.  And, Mr. Kaiser, you asked them that position now, and they're very explicit.  Their view is that Toronto Hydro is not in compliance.

I have invited counsel to clarify the record, if I mischaracterized your position, then state what your position is.  But he hasn't done so.

In fact, this creates a very awkward situation for Toronto Hydro and not really one it should be subjected to.

There is a duty of professionalism and disclosure that applies to prosecuting counsel, and that doesn't include sort of playing cat and mouse about what your position is on whether or not Toronto Hydro is in compliance.  

We are being prosecuted for non-compliance.  We are on the verge of trial, and we shouldn't be playing a game of cat and mouse to even understand compliance counsel's position on this.

So my submission on this point is there hasn't been a breach of privilege, and, frankly, sir, I appreciate you being able to get their position on the record in a way that I suppose they do not object.

MR. KAISER:  Mr. Vegh, help me on this.  This whole saga, if I can call it that, I think started with you phoning Mr. Zacher and leaving a voice mail, I think.  What was your purpose in calling him?

MR. VEGH:  The purpose was to -- the purpose was to let him know about the letter that's gone out to Avonshire and to express Toronto Hydro's position with respect to that letter.

And you will see in the material that Mr. Zacher filed --

MR. KAISER:  Where is his affidavit in here?  It is here somewhere.  I think he refers to the transcript of your voice mail.

MR. VEGH:  That's right.  That message was left -- so the affidavit is at tab 6.

So the information here is in sort of reverse chronological order, I guess.  No, it is in chronological order.  So the earliest part is at the...

So the first e-mail exchange here, there were a few conversations about the Avonshire letter.  So if you go to the back of tab 6 of my friend's materials --

MR. KAISER:  Yes.  Exhibit A?

MR. VEGH:  Yes.  So it's the affidavit of Glenn Zacher, and then he attached our --

MR. KAISER:  So you were phoning him in connection with this November 27th letter to Avonshire to alert him that it had gone out, and you wanted to get it on the record in some fashion and wanted to know if you could agree on that?

MR. VEGH:  No, sir.

MR. KAISER:  No?

MR. VEGH:  I wanted to give him a heads-up that the letter had gone out, and then we spoke.  Now -- 

MR. KAISER:  You said, in particular, just the way in which to get that on the record.

MR. VEGH:  Yes.  So you are referring to --

MR. KAISER:  Am I reading it wrong?  I am looking at your voice mail.

MR. VEGH:  I am just saying December 8th was the last piece of the correspondence, so if you want to build up the chronology, you would start going back to -- sorry, it is actually -- maybe I can lay it out, and then I can go through the particular documents.

So the discussion, the initial discussion, was the letter has gone out.  I wanted to give him a heads-up on the letter had gone out.

And then we did speak, and we spoke -- if you go to the documents at the end, there's -- I am having an awkward time of expressing this, because there was privileged information discussed or there was -- there were settlement discussions, part of those conversations.  

And you will see in the materials, in particular, the response -- so you have Mr. Zacher's concern at the bottom of page -- we will call it page 1 of 2, or the last page before the blue sheet -- have these concerns about the evidence going on that Toronto Hydro's -- or of compliance counsel's position, his concern that I breached a privilege.

And you see my response to that, which is just above that, dated December 9th, where I said I do not agree that I breached a privilege.

And then there is -- the next sentence talks about what it is the privileged conversations were about.

And I will say it here, because he has already produced it on the record.  I can't be breaching a privilege by saying this:
"The privilege we agreed to was your consideration of whether the approach to Avonshire could form the basis of a settlement."

So that was the scope of the settlement discussion.  That's really as far as it got.

We went back and forth on that particular point a few times.  We agreed that there was no prospect of settlement on this basis.  And I put the question to him, "So your view is that we are not in compliance?"  He said, "That's right."

There was no offer -- in fact, there was no offer that -- well, we did talk some terms.  None of that is disclosed as to what -- what those terms would have been, what a settlement might have looked like.

And, in fact, I was a bit surprised to see this correspondence back and forth, because this is the first time you see any reference to a settlement discussion.

MR. KAISER:  All right, thank you.

MR. VEGH:  So my voice mail that is transcribed at the end is saying I want to put two facts on the record.  One fact is that the letter was sent.  The other fact is:  Is it your position that we are not in compliance?  

And as you see in the voice mail transcript, I said I don't consider either of these facts to be privileged information, because they were not made in furtherance of a settlement.  These were just the fact of the letter and the position, no offers.

MR. KAISER:  So what are you asking us to do on this issue?

MR. VEGH:  I am asking that you not -- so their request is you strike the affidavit, which says that there's an offer -- sorry, you strike the affidavit which says that Toronto Hydro's position is we are not in compliance.  

And I am saying that there is no need to do that, because that information is not a breach of privilege.

MR. KAISER:  All right.  Thank you.

MR. VEGH:  Thank you.  Those are my submissions, subject to any questions you may have.

MS. CHAPLIN:  Thank you.  Do you have any response to the letter from Mr. Herskowitz on behalf of Avonshire and Metrogate of December 16th?  I am wondering if you actually have that letter.  

MR. VEGH:  We have that letter, yes. 

MS. CHAPLIN:  You do. 

MR. VEGH:  And that letter was included in our materials.  It is included in the pre-filed evidence of Toronto Hydro. 

MS. CHAPLIN:  No.  I'm sorry.  I'm sorry this is a letter under the letterhead of Delzotto Zorzi, December 16th, 2009 which I believed was their response to your motion. 

MR. VEGH:  December 16th, 2009?  

MS. CHAPLIN:  Yes.  Because you made a comment -- 

MR. VEGH:  No.  No.  I haven't seen it. 

MS. CHAPLIN:  You made a comment much earlier in your submissions which made me suspect that perhaps you hadn't seen this, and there is no indication of who that letter was copied to so perhaps Board Counsel can make you aware of that so that you can respond to that in your reply submissions.  

MR. VEGH:  Thank you.  

MS. CHAPLIN:  It is a two-page with an attachment.  

MR. KAISER:  Do you have it, Mr. Duffy, the Delzotto Zorzi letter? 

MR. DUFFY:  Yes, we did. 

MR. KAISER:  There is two of them:  One on the 9th and one on the 16th. 

MR. DUFFY:  The one on the 16th was attaching the one on the 9th.  We received it by e-mail, and it was also filed with the Board last week. 

MR. KAISER:  Can we give -- I will give you my copy.  Can you give this to Mr. Vegh, please.  

MR. KAISER:  Mr. Duffy has one.  That's all right.  He has it.   

MR. VEGH:  Thank you.  This is the first I have seen of it so I will address it in reply. 

MR. KAISER:  I take it, Mr. Millar, Metrogate and Avonshire are not represented or...

MR. MILLAR:  Mr. Stevens is here who I understand, they are part of his group or one of them is.  Maybe I will let him speak to it.  
Submissions by Mr. Stevens:

MR. STEVENS:  Sure, thank you.  The smart submetering working group does not directly represent either Avonshire or Metrogate.  That is why Delzotto Zorzi has written on their behalf.  We represent the smart submetering companies who are associated with the different projects and, I can't explain it but I do note from the copy that we have just provided to Mr. Vegh of this correspondence that it was e-mailed to him, so it must have been caught in a filter somewhere.  

MR. KAISER:  Well, there is only one e-mail address on the one I see, but -- and that's the Board.  But in any event, you are not going to be speaking on their behalf?  

MR. STEVENS:  No.  I believe Delzotto Zorzi has indicated they expect compliance counsel to make full submissions today and I expect that they intended for their written submissions to have their position conveyed to the Board.  

MR. KAISER:  All right.  Thank you.  Do you have submissions, on this matter?  

MR. STEVENS:  No, sir.  I don't believe it falls within the scope of the intervention that was granted to our group.  

MR. KAISER:  All right.  Thank you.  Mr. Duffy.  
Submissions by Mr. Duffy:


MR. DUFFY:  Good morning, Mr. Chair, Ms. Chaplin.  

I think there is a fundamental difference in how compliance counsel and counsel for Toronto Hydro see this motion, and obviously how we see this entire hearing.  Simply put, this is not your usual motion for responses to interrogatories.  

Rather, what it is is a motion for the production of documents from two third parties, namely Metrogate and Avonshire.  And I want to be very clear on this point because I think there is a critical distinction that was being mixed a bit by Mr. Vegh, and that is a distinction between disclosure of what compliance counsel has in its possession, and production of documents from other parties.  

I want to be very clear that the information in documents that have been requested by Toronto Hydro in the refused interrogatories are not in the possession of compliance counsel, and do not form part of the case that compliance counsel intends to rely upon against Toronto Hydro.  

It is our view that what Toronto Hydro is attempting to do through these interrogatories is to obtain information indirectly, using compliance counsel, that this Panel has already ruled it is not entitled to obtain directly from the parties, Metrogate and Avonshire.  

Compliance counsel has got three reasons why Toronto Hydro's motion on these issues should be refused today.  

The first is that the substance of this request has already been addressed by this Board in the disclosure order of October 14th, which was subsequently amended.  And really what Toronto Hydro is attempting to do is to reargue portions of its motion, and it shouldn't be able to do that.  

Secondly, if this Panel is interested in entertaining Toronto Hydro's request, then Toronto Hydro needs to meet the burden of the test for getting productions from third parties.  

And this Panel said that that test is twofold.  First, that Toronto Hydro meets its burden of showing the requested materials are clearly relevant.  

And second, and this was kind of a critical point that I think Mr. Vegh left off the test, is that production of the documents would not prejudice the third party or place an undue burden on the third party.  

It is the view of compliance counsel that Toronto Hydro didn't meet that standard in September and nothing has changed and it doesn't meet it now.  

Finally, the third submission from compliance counsel is that the IRs from Toronto Hydro are not appropriate interrogatories.  They do not seek to clarify or understand the evidence filed by compliance counsel.  In fact, some of the interrogatories -- not the ones in issue -- don't even deal with compliance counsel's evidence.  And rather constitute a fishing expedition.  

Finally, while we have talked about it a little bit, I will at the end briefly address the without prejudice materials in the November 27th letter.  

I will begin by outlining why it is that the disclosure order from October issued by this Panel covers the request now being made by Toronto Hydro.  It is the view as I said of compliance counsel that the refused IRs are seeking information and documents that have already been subject of an unsuccessful motion.  And I think it is important, because it was a bit glossed over, so I think it is important that we look carefully at what was requested in that September motion from Toronto Hydro.  

I am going to ask you to turn up the disclosure order decision at tab 1 of Toronto Hydro's Motion Record.  

And I am going to direct your attention to paragraph 11 of that decision.  

Now, Mr. Vegh, when he spoke of this decision earlier, characterized it as a disclosure.  A disclosure request.  And like I said there is a difference between disclosure and production and this request was not all about disclosure.  It had two elements to it that were about production.  

And so paragraph 11 sets out what Toronto Hydro sought.  And it says:  "In this motion, Toronto is seeking production of" -- and I am going to direct your attention to subparagraph B, and that was: "... all," and I emphasize "all," "communications among the complainants," 
which Toronto Hydro defined as Metrogate, Avonshire, Delterra and Enbridge, "and submeterers or condominium developers addressing the terms on which submeters" -- I that I is supposed to be submeterers - "offered to provide submetering to condominium developers in the City of Toronto referred to as the complainant information."  

That request was refused.  

And I think it is helpful to take you now and compare what was requested in that motion to what's been asked for in the interrogatories, which are also in compliance counsel's Motion Record at tab 2, page 27.  

The interrogatories at issue are those lower case (v) through to (vii), and I will talk about eight later, but (v) through to (vii) are both the same for Avonshire and Metrogate other than the name of the party.  (v) says:   
"Please advise how Avonshire would be financially compensated by the submeterer for providing the right to submeter the project."  

That clearly goes to the terms of the contract between Avonshire and the submeterer.  Exactly what was requested for in September.  Number (vi): 
"Please advise how the submeterer would be financially compensated," there is an extra "for" there, "by Avonshire or by unit owners for providing submetering services." 
Again, it goes to the terms Avonshire and submeterers.  

Number (vii), just in case it wasn't clear that it was the same request:

"Please provide all contracts, agreements and other correspondence, including offers with submeterers with respect to the Avonshire project."


So it is very clear what is being asked for is the same thing that was asked for previously and denied.

It is the view of compliance counsel that it is improper for a party to use the interrogatory request process to obtain information indirectly using compliance counsel that it has already been told it can't obtain directly from the third parties.

And I think Mr. Vegh, to some degree, has acknowledged that the prior disclosure order covers this request, and, as I read it, he seems to try to distinguish it on the grounds that, well, it is a more narrow request and there is no immunity in the decision from a future request for that documentation.

True enough.  I guess there is no immunity, but I think there are good policy reasons why this Panel and other courts and tribunals don't allow parties to generally reargue motions unless they've got some compelling case for something that has changed.

And that is because -- I think it goes to a fundamental issue of, number one, you have to put your best foot forward when you bring a motion.  You can't later parcel it out into bits and piece, and then say, Look, I am entitled to reargue it.

Related to that I think is the importance for all of the parties to have issues such as this determined once and for all and to be able, then, to move on expeditiously with the proceeding and not to be interrupted by requests for the same sort of documentation that have already been made.

And I just want to remind the Panel it was Toronto Hydro's choice as to how it structured that September motion, and it was the one that chose to make a broad request.  And that request was refused and it shouldn't be now entitled to come back and say, Well, I just want a portion of that, without demonstrating some compelling reason why something has changed that it would be entitled to get that request.

Now, if the Panel is inclined to --

MS. CHAPLIN:  Sorry, Mr. Duffy, maybe before you go off that point.

MR. DUFFY:  Yes.

MS. CHAPLIN:  Would the fact that there is now this November letter and the fact that Metrogate and Avonshire are appearing as witnesses, are those changes in circumstances that warrant a reconsideration of what is producible?

MR. DUFFY:  Number one, let's start with Avonshire and Metrogate as witnesses.  I don't think -- I mean, I guess they hadn't filed prefiled evidence at the time of the last motion, but I think it was quite clear that their allegations were central and that they were, in some role, going to be witnesses or play a key role in this proceeding.

So I don't see that as being a particular change.  It was Mr. Vegh who decided to define complainants more broadly than just those two parties, even though, as I think we made clear in our submissions and as was clear from the notice, it was limited to those two.

In addition, I am going to take you to -- if you are inclined to think that is a change, I am going to take you to some decisions that are going to say that because a party is a witness doesn't give a -- in this case, I guess -- I am going to say accused in a criminal case.  I guess in this case someone in Toronto Hydro's position, it doesn't give them a broad right of disclosure against that witness, as if that witness was somehow a party.

As for the November 27th letter, it is interesting.  I think the position of compliance counsel was certainly that interrogatories (v) through (vii) had nothing to do with the November 27th letter, and only for the first time today have I heard that they're directed somehow differently.

Interrogatory number (viii), which mimics what was set out in the November 27th letter, I think is a different issue.  And I would note, I guess, that that interrogatory has effectively been answered directly from Avonshire and Metrogate by the letter of December 9th.  So I am not sure that remains a live issue on this interrogatory request motion.

MS. CHAPLIN:  Okay, thank you.

MR. DUFFY:  Now, the second reason that compliance counsel submit that this request should be denied is that if this Panel is inclined to determine that either the earlier order doesn't determine the issue, or to say that it is willing to entertain submissions on new facts or changes, it would be compliance counsel's position that Toronto Hydro has not met the burden for production that was set out in that disclosure order.

As I mentioned at the outset, the test is a two-fold test:  First, that the materials are clearly relevant; and, second, that there is -- no prejudice or undue burden results to third parties from the disclosure.

I am going to take you to paragraph 29 of your disclosure order, which was at tab 1 of Toronto Hydro's material.

It is paragraph 29.  It reads: 
"There is no question that the Board has jurisdiction to order third parties to produce documents but this is an unusual step to be taken only when the documents identified are clearly relevant and no prejudice or undue burden on the third parties results from the disclosure.  We do not believe that Toronto has met the burden in this case." 

And Mr. Vegh, I think, was mixing apples and oranges a bit when he suggested that the reason for this outcome was because the Panel found that the Stinchcombe standard did not apply.  But Stinchcombe deals with disclosure of documents that are in production of compliance counsel, and that's what that issue was -- Stinchcombe was limited to that issue.

Production, as I will get to in some of the authorities we have stated, is a different test entirely.  I think it is useful to see what it was that this Panel actually relied upon when it refused that request.

At paragraph 30:   
"As the Ontario Municipal Board cautioned in Hammersmith Canada17 the Board 'must be mindful of the possible abuse of the discovery process.  We should be vigilant against any attempt to transform the right to discovery into a license to procure information from the world at large'." 

That concern remains.  At paragraph 31:
"Concern with a fishing expedition is particularly relevant here where the members of the Working Group all compete with Toronto in the supply of smart meters to condominium units." 

That concern remains.  Metrogate and Avonshire don't compete directly with Toronto Hydro, but they are the customers, potential customers, of sub-smartmeterers who do.

And, therefore, what Toronto Hydro is effectively seeking to do is to obtain information, commercial information, on its competitors that it otherwise wouldn't be entitled to get.

And at paragraph 33 I think is another important quote there:
"It is important in considering this aspect of the motion..."

That's the production aspect from third parties:
"... to note that paragraph 37 of the factum filed by Compliance Counsel states that 'the complainant information and Working Group materials [requested by Toronto directly from the third parties] have not been shared with Board compliance staff and will not be relied upon by compliance counsel in this proceeding'." 

Again, as I stated at the outset, that still remains the case.  The Board, in setting out the "clearly relevant" test was on good ground.  This test is consistent with a couple of Supreme Court of Canada decisions which we have put in our materials and which Mr. Vegh has referred to, notably the O'Connor decision and the Ryan decision.

I do, however, disagree with the way that Mr. Vegh characterized those tests.  And he said that if you bring your witness, it doesn't mean that that witness is immune from having to answer questions or having to produce documentation.  And I agree with that; that's true.

But being a witness doesn't automatically expose a third party to broad disclosure obligations, either, and that's clearly what the Supreme Court of Canada said in O'Connor and in Ryan.

And I think what is important to realize, too, is those cases deal with the scenario, as is the one here, where a complainant is effectively being put on trial by an accused, where the seeking to turn the tables and turn it into a proceeding all about the behaviour or conduct of a complainant.

Mr. Vegh referred you to the O'Connor case, and I think it is useful for us to just briefly revisit it, and it is at tab 1 of compliance counsel's motion materials.  

Two important points that were made by the Supreme Court in this case and they can be found -- I won't have you turn to this, but they can be found at paragraph 19.  I will give you the cite.  This is one of these cases that the Supreme Court issues every so often.  It looks like a treatise on law.  But two clear points that come out of this decision are, number one, that there is a difference between disclosure obligations on a compliance or prosecutorial role, and situations where a party is attempting to obtain production from a third party.  

Secondly, the Supreme Court makes it clear that a third party has got no obligation to assist the defence.  So with that in mind, the Supreme Court then went and sought out a test for what it is that a party needs to meet to obtain third-party production.  

And I think the most useful spot for you to look and see that test is at page 9 of the decision, which is the headnote of the decision but I think given the sheer volume of this thing, it is probably the most useful spot to work from.  

You will see there is a heading on page 9 that says: "Production of records in possession of third parties," and for your notes, I can tell you that this particular discussion occurs between paragraphs 15 and 34 of the actual decision.  

And Mr. Vegh seemed to say that we do agree on the test and I think to some degree we do.  But I think there is a couple of little distinctions I would like to make.  

Just reading from underneath the heading there, it says: 
"When the defence seeks information in the hands of a third party (as compared to the state), the onus should be on the accused to satisfy a judge that the information is likely to be relevant."  
Then it says:

"In order to initiate the production procedure, the accused must bring a formal written application supported by affidavit setting out the specific grounds for production."  

So you can't just say I want production.  You've got to give some sort of grounds for it.  

And the next bit, I want to skip down a few lines, this occurs at -- the eighth line from the bottom may be the easiest way to find it, and in the middle of that line, it is the sentence that begins, "In the disclosure context."  So that is talking about disclosure from Crown counsel.  
"In the disclosure context, the meaning of 'relevance' is expressed in terms of whether information may be useful to the defence...  In the context of production, the test of relevance should be higher:  the presiding judge must be satisfied that there is a reasonable possibility that the information is logically probative to an issue at trial or the competence of a witness to testify."  

The Court then goes on to talk about a two-step procedure and I will talk about the second step in a second, and does say it shouldn't be interpreted as an onerous burden on the accused.  
"A relevance threshold, at this stage, is simply a requirement to prevent the defence from engaging in speculative, fanciful, disruptive, unmeritorious, obstructive and time-consuming requests for production."  

The Court then went on to set a second part of the test which is that if the accused meets the likely relevance threshold, and it is a threshold that they have to meet, then the Court will go on and consider the balancing of the interests or the need of the accused to have that information versus the privacy interests of the third party.  

And that is consistent with what this Board said in its earlier disclosure order which is you don't just look at the relevance of the material, you also say, what's the impact or prejudice or burden placed on the third party before you order a third party to produce that material.  

In a later decision, the Ryan decision, the Supreme Court said that while this is the standard for -- O'Connor sets the standard for criminal prosecution where the liberty of an individual is at stake, then in civil proceedings where what is at stake is reputation, and potentially money, the standard should be different, and that is to say that in those situations, the party seeking production should have to meet a higher threshold.  And that the balancing should be different.  Because obviously it its interest in production are not quite the same as someone who potentially faces incarceration.  As compliance counsel made clear in its previous appearance before this Panel, this is not a situation where there is any sort of endangerment of the liberty of Toronto Hydro's officers or directors.  

What is being sought is an order of compliance.  So the prime impact is going to be either lost business opportunity or reputational.  

I want to now talk a little bit about Toronto Hydro's asserted defence under 3.1.1(a) of the Distribution System Code.  

Mr. Vegh had a lot to say about this provision and he did urge the Panel to take into consideration the practical implications of this case and the like.  

Compliance counsel's view is that this provision has no application in this situation and that Toronto Hydro wouldn't meet the conditions required for that, in any event.  

But that's something we will leave to the hearing, and for the purposes of this motion I will assume that it is applicable and then say, why it is I don't think that Toronto Hydro has made out any sort of a case as to why it could even justify its non-connection under that grounds.  

I mean, fundamentally what it comes down to is that this defence is based on speculation.  There is nothing more that Toronto Hydro has put forward as part of this motion that wasn't before this Board on the previous motion.  

What it needs to be able to establish, I would submit, is first of all that there is some basis, some rationale as to why Avonshire or Metrogate might have engaged in this conduct which Toronto Hydro claims justifies a refusal to connect under 3.1.1(a) of the Distribution System Code.  

Simply put, they don't have that information.  They have put none of it forward.  Rather, they are relying upon unnamed submeterers.  

Now Mr. Vegh said earlier, kind of as an aside, that apparently compliance counsel knows something that he doesn't know.  

Well I don't know something that he doesn't know.  I thought it was quite evident from his prefiled evidence that these are representative examples from the submetering industry.  And I didn't think that he purported that either of them were connected to Avonshire and Metrogate.  In any event, the letter of December 16th from counsel for Avonshire and Metrogate clarifies that they have reviewed the evidence and that nothing in the evidence of those representative samples of submetering contracts and the like that Toronto Hydro has put forward relates to the Avonshire or Metrogate projects.  

So what Toronto Hydro is effectively trying to do is to say, well, we have suspicions that some other submeterer is acting in a way that we think, without any sort of adjudication from the Board, but that we think is not compliant with the law.  Therefore, we are going to refuse connection to Avonshire and Metrogate and demand that they produce documentation as part of this proceeding.  

I just don't think that that meets the required standard.  Second, I would also note that there is no indication anywhere in the evidence that this ground was the basis for the refusal to connect Avonshire or Metrogate.  It is not mentioned in the April 22nd letter from Toronto Hydro to either of those parties or letters, I should say.  

As best I can determine, it is not referenced in think of the correspondence between the chief compliance officer of the Board and Toronto Hydro between October of 2008 and February of 2009 or in the May 20th letter either.  

Basically, as I see it, Toronto Hydro is simply alleging a defence and then saying, based on that pure allegation, we are entitled to disclosure.  I think that is inconsistent with what we have seen from the case law.  And that that fails to meet the clearly relevant threshold.  

And I think a good illustration of this is the McCarthy case that George Vegh referred to earlier and that you will find in compliance counsel material at tab 2.

I would ask you to go to that, because I think it is helpful to go through this one in a little more detail to see how the test is applied.

At issue in this case was charges of an assault on a police officer and resisting arrest, and the accused sought disclosure of records from the Edmonton Police Service of complaints of misconduct against the officer that he was involved in the altercation with, and also other arresting officers that appeared on the scene.

As Mr. Vegh indicated, at the outset of the case it provides a helpful summary of the thresholds from O'Connor.  I am going to direct you to page 4 of the decision, because I think the real meat of this decision comes in how the test is applied.

So page 4, paragraph 14 --

MS. CHAPLIN:  Does anybody have a spare page 4 and 5?  I go from page 3 to page 6.

[Mr. Duffy passes pages to Ms. Chaplin]


MS. CHAPLIN:  Thanks.

MR. DUFFY:  So page 4, paragraph 14.  And this is with respect to requests for disclosure of complaints made against these particular constables, and these were the ones -- part of the group that arrived on the scene after the altercation had occurred.

You see at the outset they say, "With respect to constables", and then they list them:
"...much of the Applicants' request is based on mere speculation.  Indeed, the Applicant has not provided any evidence whatsoever to establish that any Complaint Files or Alerts exist in relation to these officers." 

It then says:
"The onus is clearly on the Applicant to provide the Court with some evidentiary foundation on which to conclude that records sought actually exist.  However, none of the materials submitted in the affidavit form or as attachments to the affidavit relates to any of these officers.  Accordingly, the Applicant's request is entirely speculative and amounts to little more than a fishing expedition."  

I think there is a clear parallel here.  Again, none of the information relates to Avonshire or Metrogate.

Paragraph 16 deals with three other constables, and for this one there was evidence that there may have been complaint files in relation to what is described as the "Turvey incident".

What I will do is direct you to the fifth line of that paragraph, halfway through.  It is talking about the accused and it says:
"He is seeking disclosure of all records of any complaints made against the Respondent Officers, including complaints that were substantiated, those that are under investigation, or never investigated, were never the subject of a disciplinary hearing or were found to be unsubstantiated." 

So very broad.

In paragraph 17, the Court refuses and said:
"Evidence of unsubstantiated allegations is insufficient by itself to establish that the Complaint Files be relevant to an issue at trial or the credibility of a witness."

So, again, here we have unsubstantiated allegations, and in our particular case they're not even made against the same parties.  They're not made against Avonshire and Metrogate.  The Court is saying that is insufficient.

I remind you this is in a criminal context, not a civil context, where an accused was facing potential imprisonment for assaulting a police officer.

Finally, I will turn your attention to paragraph 22 on page 5, and this deals with a Constable Schindeler.  He was the individual who was involved in the altercation with the accused.  And the Court says:
"In relation to the Applicant's request in respect to Constable Schindeler, the Applicant has not provided sufficient evidence on which the Court could rely to order production.  The best evidence provided by the Applicant is an affidavit sworn by a legal assistant.  Her evidence is that she spoke to an individual who provided information concerning another individual who was arrested by Constable Schindeler.  The affidavit provides a number of details about the condition of that individual, the circumstances surrounding his arrest and eventual stay of the charges against him."

And the Court still refused to order production of these materials from the Edmonton Police Services on the grounds that charges against another individual were stayed is not sufficient evidence on which to order third-party production.

So, again, I think that just reinforces the point that there has to be something, some evidentiary foundation, to say Avonshire and Metrogate were engaging in this conduct and that this was the reason for Toronto Hydro's refusal.  And neither of those things is present here.

The second part of the test for production of third-party documents, as noted in O'Connor and by this Panel, as well, in its earlier disclosure order, is a balancing exercise of putting -- questioning whether or not, sorry, the disclosure of the materials would prejudice the third party or place an undue burden on them.  That is how this Panel put it in its earlier order.

As the Panel noted, Avonshire and Metrogate have put in a letter dated December 16th to this Panel, and they have outlined why they opposed the request, and have also outlined the prejudice that they see of having to produce these materials. 

As I read it, the fundamental point that comes from that is that Avonshire and Metrogate deals with the competitors of Toronto Hydro in the sub smart metering market, and if they're required to produce their contracts and other communications with those parties, they are concerned that eventually that will lead to a situation where they will have a reduction in choice or will have no option but to have suite metering from Toronto Hydro.

For your reference, the outline of prejudice is contained on page 2 of the letter in what is the second full paragraph there.

I would direct you to the middle of the paragraph.  It will be the fifth line down.  It says:
"If Avonshire and Metrogate are required to provide such information in response to this motion, then it is most likely that Toronto Hydro will require such information from all developers on a go-forward basis in respect of any projects where a developer or owner seeks to have suite metering installed by any party other than Toronto Hydro.  One can expect that if such disclosure was required, then in an effort to avoid the costs of disclosure and to avoid sensitive commercial information being disseminated, my clients would quickly find that they had no option other than Toronto Hydro for the provision of suite metering services." 

So, I mean, that is the evidence that we have on prejudice, and I just think it is important that that also be brought to the Panel's attention.

MS. CHAPLIN:  I realize this was from the letter of Metrogate and Avonshire, but, Mr. Duffy, what would compliance counsel's position be with respect to the notion that the prejudice would be mitigated if the materials were filed in confidence?

MR. DUFFY:  That is more of an issue ultimately between Metrogate and Avonshire.  As I read it, Toronto Hydro has indicated they would be content to have the materials filed in confidence, and Mr. Vegh can correct me if I am wrong and we are fine if that is the case.

I mean, I think -- I am not Avonshire and Metrogate and I can't speak for them, but I think their concern, as I read it from the letter, is not so much this is publicly disclosed, but that it be disclosed to Toronto Hydro, who ultimately is, you know, the competitor of the party that they are dealing with.

I am sure that there could probably be some form of undertaking arrangement that could be made to deal with that.

The third reason that compliance counsel would request that this Board refuse the request made by Toronto Hydro is that these are not proper interrogatories under the Board's rules, and I think I have made the point that, in effect, what these are, really, are requests for third-party production, not interrogatories.

Mr. Vegh obviously disagrees with this point and brought you to Rule 28 of the Board's rules.  

But I think it is worth looking at them a little more carefully.  He read to you paragraph 28.01, but Rule 28.02, I think has to be read in conjunction with that.  28.02(d), I would note, it says: 
"The interrogatories shall contain specific requests for clarification of a party's evidence, documents or other information in the possession of the party and relevant to the proceeding."  

And so this is the grounds on which I would say, what this is is a third-party production request.  Not a true interrogatory.  

Now, Toronto Hydro has put forward a couple of cases which it claims are authority for use of the interrogatory process for third-party production in this case.  

The first one was the Bruce-to-Milton case.  And first off, kind of as an aside, I would note in the Bruce-to-Milton case, the parties that were requesting in this information needed to make out the requested information was relevant to an area of enquiry.  So there was some sort of threshold applied.  They couldn't just say, Here is our interrogatory.  We think it is relevant.  You've got to answer it.  

Second, most of the requests in that particular case were requests from Hydro One or from the IESO.  Hydro One was the applicant, and I think we can all acknowledge the IESO, in a case like that, has kind of a unique role.  It is a public body.  It is quite, I think, in a different situation than Metrogate and Avonshire.  

With respect to the historical information that was requested from OPG and Bruce Power, the Board simply imposed upon the applicant a standard to use its best efforts to obtain this  information.  It wasn't required to actually go out and somehow obtain it from the third parties.  

Mr. Vegh also put before you a case of Enbridge Gas Distribution, and I just don't think -- I think the case, the facts of that case were so different than what we have here that I am not sure it has any application at all.  And the reason is that what was being requested was information from affiliates of Enbridge Gas Distribution to whom certain functions had been outsourced and that outsourcing had an impact upon the O&M envelope that was being sought by Enbridge Gas Distribution.  

And a key component of that decision and, if you have it, I can turn you to it, is that ultimately the third parties, the affiliates, were under the same corporate control as Enbridge Gas Distribution itself.  

And that can be found at, it is the paragraph numbered 889 and on -- what is the third page of the decision, and it says: 
"While the Board recognizes that Enbridge's refusal to produce relevant information was based in part on the fact that the information was in the hands of affiliates, the Board must point out that Enbridge Gas Distribution along with its affiliates and EI, its parent, have adopted a common management approach that is based on the concept of one company, one vision as described in the company's documents." 

Then the Board makes that point again at paragraph 899 where it says: 
"Secondly, given that Enbridge and its affiliate operate on a shared management philosophy, it is inappropriate for Enbridge and its affiliates to refuse to disclose information simply on the basis that Enbridge, as the applicant, has no control over information in the possession of affiliates."  

So I think the relationship was such that that is kind of a unique case and obviously Metrogate and Avonshire are in a much different position than Enbridge and its affiliates were in this situation.  

MR. KAISER:  Mr. Duffy, I think there is no question that the Enbridge case was unique and different from this case.  

But if we were to follow Bruce-to-Milton in this case, you told us, I think, that you don't have these documents?  

MR. DUFFY:  That's right.  

MR. KAISER:  And if we were to tell you or ask you or direct you to use your best efforts, likely Mr. Herskowitz would simply send you a copy of this letter of December 16th --  

MR. DUFFY:  I am not sure. 

MR. KAISER: -- telling you to buzz off. 

MR. DUFFY:  There is that potential.  

MR. KAISER:  Well, he said he's not -- as I read his letter, they object to producing this information.  

MR. DUFFY:  Obviously, I mean his letter speaks for itself.  I think the best this Board could order is that we would take best efforts.  I mean I have no ability to compel Avonshire or Metrogate to produce these documents.  

I mean really that's why we say this should have been brought as a third-party production motion.  In a sense, this is a case where Toronto Hydro is in as good a position as we are to be obtaining these documents, if in fact Avonshire and Metrogate refuse to produce them.  

MR. KAISER:  Remind me.  Are you calling Avonshire or Metrogate as witnesses?  

MR. DUFFY:  We will be calling project managers from each of the, each of the projects.  And they're Giuseppe Bello and Lou Tersigni. 

MR. KAISER:  We have some of their correspondence in the record?  

MR. DUFFY:  We filed prefiled evidence with a brief witness statement, the evidence we expect them to give as well as the correspondence that they exchanged around the offers to connect with Toronto Hydro that was still in their possession.  

MR. KAISER:  So isn't it likely that when we finally get to the hearing in this case, that Mr. Vegh is simply going to ask those witnesses these questions?  

MR. DUFFY:  Sorry, oh, these questions about -- 

MR. KAISER:  The questions we're talking about, IR 10 in the case of Avonshire and IR 14 in the case of Metrogate. 

MR. DUFFY:  Yes.  He may.  And I think probably surprise no one to know compliance counsel will object on the grounds those are irrelevant.  

MR. KAISER:  That is what your position will be at that point?  

MR. DUFFY:  Absolutely.  I think our position has been all along that this whole line of enquiry is irrelevant.  That there is absolutely no foundation in any of the evidence to suggest that Avonshire or Metrogate have been engaging in these practices.  There is no grounds in any of the evidence to say that Toronto Hydro refused them on that basis.  

We have other policy arguments which is to say that you know Toronto Hydro can't turn itself into the regulator and you know, as I mentioned earlier, we disagree with the interpretation of the provision itself.  

MR. KAISER:  That's a different issue.  That is a question of whether it is a condition of providing service they can, in their contracts, require them to produce that and act as the policeman.  

But so we are just going to have this relevance argument again, in all likelihood?  

MR. DUFFY:  I think - yeah.  It is going to be a recurring theme.  We had thought it was settled out of the first production motion which is why we're surprised that we had a subsequent motion that was withdrawn, and now we're here again.

MR. KAISER:  To be fair to Mr. Vegh, his first application was requesting this information from everyone on the planet.  Now he has narrowed it down to these two people and they're going to testify.  

MR. DUFFY:  That's right. 

MR. KAISER:  It's a little bit different. 

MR. DUFFY:  I think, number one, he asked for information, you are right, from a large group of people.  This was obviously part of that subset.  I mean that was his choice to structure that motion in that way.  

And when you say all As or Bs, well an A is a B, and this is clearly covered by that.  He doesn't get an opportunity I don't think to parcel it out and then try to reargue it.  

Secondly, the fact they are now being called as witnesses, as I Mentioned, doesn't give Mr. Vegh entitlement to a broad range of disclosure from those parties. 

So if the Panel feels that -- 

MR. KAISER:  I agree with that.  I am just pointing out the obvious that, whatever the technical niceties are as to whether it is properly an interrogatory or not, I am trying to look at it at a high level, on a practical level.  These people are now going to testify and I doubt that he is going to drop this point of enquiry.  

So we are just going to face this issue another day.  So whether it is today or tomorrow, it comes down to relevance.  

MR. DUFFY:  Yes.  It is a bit of a conundrum.  Let's compare it to a situation you might find in a civil suit.  There would be the ability, for instance, to have it moved and strike portions of a statement of defence or some other pleading and get a ruling on relevance once and for all, but we don't really have that ability in this situation. 

I mean, the view of compliance counsel is we thought this issue was settled by the earlier order.  Unfortunately, Mr. Vegh, it is open to him to make the defences that he wishes to make and that's why we are here again.  We don't have any sort of ability to kind of scope it or strike it out and that's fine, but it means that we will have to have this debate again probably over a number of questions at the hearing, because I am sure you are quite right that Mr. Vegh is not about to drop it.  

MR. KAISER:  All right.  Thank you.  

MR. DUFFY:  That was the conclusion of my submissions on the three points as to why the Board should refuse to grant the order sought by Toronto Hydro for the answering of these interrogatories.  

As I mentioned at the outset, I want to briefly touch on a couple of things that Mr. Vegh said with respect to the November 27th letter and with respect to the without-prejudice communications.

On the November 27th letter, Mr. Vegh made a number of statements that I want to object to.  I think the first one is that he seemed to state that this was some sort of a test case that was cooked up by the Board's compliance staff and Metrogate and Avonshire, and I just want to object to that.  I don't think there is any basis to say that.

As for the November 27th letter in itself, I have kind of already given the position of compliance counsel on that, but I just want to reiterate that compliance counsel's view is that it doesn't change what is fundamentally at issue here, which is Toronto Hydro's conduct in the April -- March/April time frame of refusing to connect Avonshire and Metrogate.  

Maybe as an analogy, if you commit theft, and then later on go back and return the goods, you still committed theft.

Now, what has happened on the November 27th letter --

MR. KAISER:  Sometimes if you return the goods, they don't charge you.

MR. DUFFY:  That's right.  Out of discretion, they may not charge you, and also it may have an impact upon remedy.  The Court may say, Fine, I want to know how that impacts upon remedy.  So that is kind of the framework that compliance counsel would suggest the Board look at this and say, This is something that, if it goes anywhere, it goes to remedy.  

And that was the submission I made earlier, and that is the position that compliance counsel stands by.

With respect to the without-prejudice communication and the view that was given by Mr. Zacher, I don't want to get into the details of it.  

What I will note is that I think Mr. Vegh's voice mail to Mr. Zacher speaks for itself.  I think it was clear that there was a without-prejudice conversation and that both of them understood that.

And I don't think it is -- I don't think it is appropriate for counsel to pick and choose which aspects of a conversation they deem to be without prejudice.

And it is not in the hands of one party to unilaterally waive the protection of without-prejudice discussions.

Finally, Mr. Vegh seemed to kind of say, And, look, I am not sure what they're trying to achieve here, is the words that I wrote down.

And I just wish to point out that when it comes to looking at without-prejudice communications, the principle is not about what the harm is, what is the harm in releasing those communications, and I think that point is made by the Divisional Court in the decision we have included in the materials, the name of which I have misplaced.  

In the Inter-Leasing case, I think the Divisional Court has made that point, because on that case the motion's judge found that, well, there were without-prejudice discussions, but, you know, releasing that material wouldn't harm in any way the party; and, therefore, while that was okay, the Divisional Court said, No, no, that is not the standard.

So that case is found at tab 7 of compliance counsel's material, and the reference to no harm is at paragraph 7 of that decision, where the motion judge concluded there will be no harm to the Minister from the disclosure of the remaining material.

But the Divisional Court, as I read it, rejected that consideration and, at paragraph 11, sets out what the test is.

And I don't think there has been any attempt by Toronto Hydro to dispel that test, and that is that a party seeking to introduce in evidence material subject to settlement privilege must show the communication is either relevant, and the disclosure is necessary either to show agreement of the parties -- which clearly is not the case here, I suggest that what that goes to is where there has been a settlement agreement and some dispute about that, so clearly there was no agreement -- or to address a compelling or overriding interest of justice.  

I certainly haven't heard that here.  I think the appropriate procedure would have been for Mr. Vegh to have provided the letter to compliance counsel if he wanted to get it on the record, and then ask us in a clear -- in a clear with-prejudice letter or discussion, what our position on it was.

I have no reluctance giving it.  I have given it today.  I we just think that it does send a bit of an unfortunate -- I don't want to -- I mean, the word "chill" is what comes to mind -- over such settlement discussions, and while ultimately I don't think that it is terribly material for what is at issue here, I do think it is important that we recognize that principle and, to some degree, stand up to it.

MR. KAISER:  It doesn't look like your relationship is improving.

MR. DUFFY:  We're always willing to have discussions with Mr. Vegh, although I must say we will probably be a little more careful about it in the future.

Unless the Panel had any questions, that's all the submissions that compliance counsel has.

MR. KAISER:  Where are we on this privilege issue?  Is there still -- is there any issue outstanding with respect to privilege?

MR. DUFFY:  My understanding is that -- that there was a motion brought, but that it was withdrawn.

MR. KAISER:  So that's all --

MR. DUFFY:  Mr. Vegh can correct me if I'm wrong on that point.

MR. KAISER:  I wasn't sure whether there was still some aspect of that.

What happened?  Did you get the documents in the end?

MR. DUFFY:  No.  You would have to ask Mr. Vegh.  We received the motion and we received notice it was withdrawn.

MR. KAISER:  All right.

MR. KAISER:  Mr. Vegh, do you want to take a short break?

MS. CHAPLIN:  I just have one question.  On this last point, Mr. Duffy, is compliance counsel still seeking to have materials struck from the record, or are you sort of noting your protest and prepared to leave things as they are now?

MR. DUFFY:  I think we would encourage the Panel -- I mean, our fundamental view is that regardless of what is there, those paragraphs are not particularly relevant.  But we would ask the Panel to disregard them in any decision that you make.

So, yes, I guess we are still ultimately asking to have them struck, but it is not -- like I said, I think the reason that compliance counsel has done this is more because we felt it was an important principle.  We are not overly concerned about the actual substance of what was in the materials, but we did feel that it was, you know, something that was inappropriate.

MS. CHAPLIN:  So not the letter itself, but merely the references to compliance counsel's position on it?

MR. DUFFY:  That's right, sorry.  Just to be clear, paragraph 7 of the submission in paragraph 4 of the affidavit, that was it, just what compliance counsel's position was on the matter.

MS. CHAPLIN:  Thank you.

MR. DUFFY:  Thank you.

MR. VEGH:  I am in your hands, sir.  I am ready to proceed now, if that is more convenient.

MR. KAISER:  Fine.
Further Submissions by Mr. Vegh:


MR. VEGH:  I do have some points in reply.  I have nine of them.

The first -- and I will be referring to the Board's decision on the discovery and production motion at tab 1 of my materials.

I won't repeat my arguments-in-chief, but to just -- to address some points, Mr. Duffy said a couple of times that Stinchcombe was relevant for the issue of disclosure from Board -- from compliance team materials, but not relevant to the third-party documents.

So I just wanted to point you to a couple of paragraphs with respect to the third-party documents where the Board was very clear that it was applying Stinchcombe in the context of the -- well, applying the Stinchcombe arguments and analysis in the context of third-party documents.  

That's at paragraph 31 of your decision, where you say this is not a Stinchcombe case.

So you are obviously talking about Stinchcombe in the context of the production.

And in paragraph 34, where you say -- where you talk about this disclosure meets any fairness concerns.

So we're talking about, you know, pretrial disclosure under the Stinchcombe or other standard in the section on third-party documents, not just for materials in possession of compliance counsel.

The second point is with respect to -- there was a lot of discussion around the Ryan -- I will be coming back to the Board's decision, but Mr. Duffy also referred to the Ryan case for the distinction.

Ryan is at tab -- in his materials, at tab 3, where he wanted to just read to you from the head notes.  It is too bad he decided not to get into the specifics of the case, and, in particular, the quotation that he took from the case in his prefiled submissions, and, in particular, at paragraph 36, which is a quotation that they rely upon in their prefiled submissions -- or in their written argument, because the facts of Ryan are quite important.  

In fact, of course there was a distinction between the level of disclosure in a criminal file and a level of disclosure in a civil case.

In this case, what the Court is talking about at paragraph 36 is setting aside privileged communications between a psychiatrist and patient, and the Board -- the Court said we'll not set aside privileged communications between a psychiatrist and patient on the basis of just a disclosure requirement.  

So you know, the privacy interest at stake in the Ryan case was privileged information that was requested to be set aside.  That's not what we are addressing here.  We are talking about Board-regulated commercial information between submeterers and distributors.  

You can even see the heading of this section starting just before paragraph 24, it is all about privileged communications and how the Court, in that sense, will give a heavy privacy interest to privileged communications.  

So I don't see how this analysis is at all relevant or helpful.  

So the Court there was not prepared to set aside privileged psychiatrist-patient communications for the benefit of disclosure.  I say that is not relevant.  

The third point, Mr. Duffy refer to a balancing of privacy interests and asserted the privacy interests of Metrogate and Avonshire and I have now taken a look at the letter written by Metrogate and Avonshire and so I would make a couple of points.  

One is that the privacy interests at stake here are very low.  These are materials that the Board has already -- already requires condominium developers to prepare and to disclose to customers upon request.  So the privacy interest is very low.  

Secondly, in terms of disclosing information, as you noted, Ms. Chaplin, the Board's practice -- the Board's invariable practice with respect to confidential information is not to refuse disclosure on that basis, but to require counsel to enter into a confidentiality undertaking.  We are, of course, prepared to do that.  

And without -- I don't want to get into the argument about whether or not there are competitive concerns.  We would be prepared to confine the disclosure of that information to people within Toronto Hydro that are -- would be necessary to help me understand it, because we are looking at things like billing determinants.  

So -- in particular, we would be prepared to have the information, access to the information restricted to myself as counsel for Toronto Hydro, to Mr. McLorg, who is a manager of regulatory policy and relations and who gave evidence, and Mr. Tyrrell, who is the chief conservation officer of Toronto Hydro. 

So these are people not involved in commercial dealings and we would have the proper undertaking in place, and that is the Board's standard approach to addressing confidential information not to prohibit its disclosure, but to restrict it.  

My fourth point, this is an odd submission here.  Mr. Duffy keeps referring to, in his written arguments and his submissions today, that Toronto Hydro's views is entirely speculative and he refers to unnamed submeterer.  Well, it is unnamed on the public record, but the name is on the private record.  

Of course you get into a Catch-22 where the information exists.  We know it exists.  Toronto Hydro is refused to have access to it, and then our request is criticized because it is not based on sufficient information with respect to, you know, what are the underlying documents.  

The evidence that Toronto Hydro does put forward is the evidence that is available on the public record today, including the evidence from Toronto Hydro which says, this is industry practice as far as I understand.  They don't document all of it, because we don't have all of the documented information.  

But that information is available.  The Board requires it to be kept and disclosed to consumers.  And so, again, I don't think it is fair to hold it against Toronto Hydro that they don't have this information.  This information is kept private.  

The fifth point is McCarthy, the McCarthy case.  I think that is, it is an important case to discuss because this goes to the question of whether or not Toronto Hydro is being speculative here and even worse than that, trying to basically have an abuse of process by collecting this information.  

The McCarthy case is at tab 5, I think.  Sorry.  

Tab 2, sorry about that.  So the McCarthy case is at tab 2.  Let's look at the information that is being requested here and which the Court refuses to grant on the basis of it being speculative.  

The Court in this case does refuse disclosure -- so the defence said they want disclosure of complaints brought against officers.  

With respect to two of those officers, and there were two categories of complaints -- or requests for complaints that the Court dismissed.  One category was there was no proof that these documents actually existed.  So the request was made for complaints but there was no proof that complaints actually existed.  The documents we are requesting here exist.  

They have to exist, because the Board requires their production and disclosure.  So we are not speculating on whether these documents exist.  They exist.  

So that category in the McCarthy case is irrelevant to our discussion here.  

The second category in the McCarthy case was actually a finding that the Court found that these documents were, in fact, irrelevant.  

And that finding is at paragraph 20, and this refers to the other category with respect to Cunningham, Gargan and Hawrylenko documents and the Court found that their request for complaints is irrelevant because these officers arrived at the scene after the altercation was over.  

So there is an explicit finding that these documents are irrelevant.  And with the other documents, they were found to be speculative because no one knew whether there were, in fact, any such documents.  Again, that is not the case here.  Again also with respect to McCarthy, I think the argument was that Toronto Hydro would have to demonstrate that Avonshire and Metrogate are actually carrying out these activities, but that is really not the point of Toronto Hydro's defence which is that it has developed a policy to prevent these activities from being carried out.  It doesn't want to be the police.  It doesn't want to have to investigate every single condo developer to see whether or not there is compliance, who develops a policy that prevents the unauthorized markup of distribution while still allowing a very large role for smart submetering, it just doesn't allow the resale of distribution services.  And I think when you go through our evidence, Toronto Hydro's position is very clear on that.  On -- 

MS. CHAPLIN:  Sorry, just before you go on. 

MR. VEGH:  Yes. 

MS. CHAPLIN:  This maybe brings us back to a point I raised before, again questioning why you need the specifics with respect to Avonshire and Metrogate, if essentially your defence is that Toronto Hydro is creating a policy to prevent it.  

Let's say you've got, I guess, a range of hypotheticals they could produce this information and it could show that on anybody's interpretation of all of the rules, nothing was being done that was inappropriate.  

So that you know then you are still going to argue whether or not the policies, Toronto Hydro's policy is appropriate.  They could bring forth information that on anybody's interpretation of any of the rules, they were clearly operating outside, but that seems, to me, to be not the object of our investigation here.  Our proceeding here is about Toronto Hydro's behaviour, not about their behaviour.  

But still, would seem you would still mount your defence that your policy is designed to prevents something which you're saying, and here clearly is some evidence.  Then there also seems to be third category if they were ordered to produce this information, that on some people's interpretation of everything, there was a breach, and on other interpretation there was not a breach.  

Are you then suggesting that this Panel is going to determine whether or not there was a breach?  And would that not be going beyond what we're again constituted to hear?  And again would it not be irrelevant to what I understand your articulation of your defence is you are trying to create a policy that prevents it.  I guess if that is your defence, why do you need these fact scenarios?  

MR. VEGH:  Well, I guess I would distinguish on the facts between Avonshire and Metrogate.  So when we talk about Toronto Hydro's policy on a going-forward basis which is only that Toronto Hydro can provide suite metering to condominium units, that looks at our policy, and that is the Metrogate issue, okay.

With Avonshire, Toronto Hydro is not relying on that policy.  Toronto Hydro is saying, We'll connect you on the basis that you can demonstrate compliance with the law, because its plans were -- the plans in support of its application were provided prior to the new policy coming in.  

So there is a different set of facts that are relevant to Avonshire and Metrogate.

So for Avonshire, Toronto Hydro is saying, The offer is on the table if you can demonstrate that you are in compliance.

Now, if Avonshire's evidence is that it is in compliance, then you could argue -- then you could find, presumably, that Toronto Hydro's policy is just -- Toronto Hydro's proposal to Avonshire is just not necessary, because they have demonstrated they're in compliance and the policy is, in a sense -- sorry, not the policy.  The offer is, in a sense, redundant or just not -- not appropriate, given that they have demonstrated they're in compliance.

If they cannot demonstrate that they're in compliance, I think that goes to finding the -- goes to a finding of the appropriateness of Toronto Hydro's approach to requiring a demonstration of compliance with respect to Avonshire.

So I would say to you that it is more relevant with respect to Avonshire than it is with respect to the -- to Metrogate, because Metrogate tests Toronto Hydro's policy on a going-forward basis, while Avonshire tests the appropriateness of the specific offer on the table to Avonshire, which is -- which is premised on the connection being a pre February 28th policy change.

MR. KAISER:  But isn't it really the going-forward position that we are really interested in?

MR. VEGH:  Well, if this prosecution only respected to -- was only with respect to Metrogate on a going-forward position, I would agree with you, but I think we have prosecution now on two different requests with two different factual circumstances.

But I would agree with you the approach is supposed to be more prospective.

MS. CHAPLIN:  So then doesn't -- then I believe that is Mr. Duffy's point that it goes to remedy.  Like, in other words, the case before -- case before us predates Toronto Hydro's November 27th offer.

So my sense is that Toronto Hydro is now trying to bring that offer in and is sort of saying, Well, here is now where we stand, so this is what needs to be tested against compliance, not our behaviour before, which was the precursor and was all of the material -- and, in fact, it's compliance counsel's evidence is all of the material that predates this November 27th letter.

So Toronto Hydro's position now seems to be, Be that as it may, this is what we're doing now.  We want you to judge whether this is in compliance.  

Whereas I understand compliance counsel's position to be, If anything, that November 27th goes to remedy, and it may well be -- so can't you then argue that that letter and those conditions are the appropriate remedy, in the same way that your policy is the appropriate policy for those parties who have requested a connection after your policy change date?

MR. VEGH:  Let me see if I...  Let me see if I understand it.

MS. CHAPLIN:  Good luck on that.

MR. VEGH:  With respect to Avonshire, no, I would say the charge right now against Toronto Hydro with respect to Avonshire is we haven't provided an offer to connection that is compliant with counsel's view -- with compliance counsel's view of what the law requires.

And our position is that the -- you know, the April offer was compliant, given the circumstances that were there, and today's offer is compliant.  So we are in compliance with respect to Avonshire and to Metrogate, but for different reasons.

So on a going-forward basis, on the assumption that there are other condo developers out there who are relying on older requests, then you could say Avonshire prepares -- the Avonshire proposal, if approved by the Board, is a precedent for that.  

But it is going to run out eventually.  It would have a shorter lifespan than the Metrogate finding, because it's -- that policy is open-ended in terms of its date.

So it is not a matter of -- this isn't a case about, You stole property and you gave it back.

This is a case about how do you bring yourself -- or in compliance's argument:  How is Toronto Hydro brought into compliance?  And if you look at the Avonshire offer and you say that is compliant with Toronto Hydro's obligations, then I don't see how you make an order of non-compliance against Toronto Hydro.

MR. KAISER:  With respect to Avonshire?

MR. VEGH:  With respect to Avonshire.

MR. KAISER:  Right.

MS. CHAPLIN:  And I guess I still -- can't you make that argument without knowing the specific of Avonshire's financial arrangements with its smart submeterer?  Doesn't your argument stand, no matter what the spectrum of results are on that side?

MR. VEGH:  I would say it is one factor, not a determinative factor.  It is one factor.

Sorry, this is just a clarification.  Mr. McLorg let me know that I was using some terms a little too loosely.  When I say the policy is only Toronto Hydro can provide suite metering, Toronto Hydro allows smart submeterers to install submetering on a going-forward basis.  

So when we talk about suite metering, it is really the provision of the distribution services that are done on an exclusive basis.  I was using the term "suite metering" a little too loosely to suggest there is no room for submeterers to provide the meters, the installation.

So Mr. McLorg has asked that I provide that correction on the record, so I am providing you with that.  I apologize for speaking too loosely there.

In terms of the third-party production issue and Mr. Duffy's reference to the Hydro One and Enbridge case, he seems to be saying there was a procedural flaw here, that we should not be using the interrogatory process.

I think when you look at both cases, regardless of your finding on -- of the relevancy of the Enbridge case -- in both cases the Board is very clear that the process is you ask an interrogatory on the material that is filed.  So you ask an interrogatory of the applicant, and that if that interrogatory is refused and if the applicant can't -- not just refuses, but is not in the position to produce the materials, that is when you go the next step of bringing a request under the Statutory Powers Procedure Act for a summons.

So the suggestion was somehow we got this wrong by pursuing the interrogatory route, and I think that the Board is very clear that that is the route it expects parties to take, and that is the route it expects applicants to follow.

I also want to make a point -- this is a very serious point, because it really surprised me when Mr. Duffy made this response, and this was in the discussion that you had, sir, about, you know, whether this is an ongoing -- this will be an ongoing issue throughout the trial, and Mr. Duffy said, yes, the issue of relevance was -- well, he thought it was resolved already, but somehow Toronto Hydro wants to keep raising this issue.

I would like to go back to what you said about the relevance of this issue of the Distribution Code and section 3.1.1 and Toronto Hydro's ability to rely on that section.

That is addressed in the confidentiality -- I'm sorry, that is addressed in the compliance production order decision at page 9 -- sorry, which is at tab 1 of my materials, page 9 of the decision, paragraph 24.

This is in the context of the argument under section 3.1.1.  At paragraph 24 you say:
"Fairness is always a matter of balancing the interests.  We do not accept Stinchcombe applies to the disclosure requirements. On the other hand, we believe Toronto Hydro is entitled to frame its defence as it sees fit and to obtain documents necessary to argue that defence.  Whether they will be successful in that legal argument remains to be seen, but as a matter of fairness they are entitled to have documents required to advance the defence particularly where, as here, they have identified a specific arguable defence."


So his suggestion that somehow you have dismissed this defence just because he has is completely inaccurate.  The Board has said this is an arguable defence.  This is an issue in this case and we are entitled to pursue that issue.  It is just inappropriate to say this issue has died as a result of the disclosure decision.

MR. KAISER:  So that brings us right back to the beginning, Mr. Vegh.

Tell us how these documents, the answers to these interrogatories, are necessary to argue the defence. 

MR. VEGH:  The defence that Toronto Hydro is relying upon, with respect to Avonshire, is that it is prepared to offer Avonshire a connection on the basis that Avonshire confirms compliance with the exemption requirements and Toronto Hydro relies on section 3.1.1 of the Distribution System Code as the grounds for making that offer.  

Avonshire has refused to agree to those terms.  

The Board now has to determine whether or not that offer, on that condition, with respect to Avonshire, is an appropriate one and I would have thought in determining whether that is appropriate, you would want to look at, well what are the underlying facts with respect to Avonshire?  Is it in fact -- what are the underlying facts?  

And what are the impacts on consumers with respect to the commercial arrangements for Avonshire? 

MR. KAISER:  And as I understand it, and this was in your opening, because we could decide this issue of exclusivity -- as you refer to it over the distribution part of this issue -- without knowing whether the competitors were marking up or not marking up.  But your reason for wanting those facts is, you think it informs us, in looking at the Board's objectives, which in turn would inform us in interpreting the statutory provisions?  

MR. VEGH:  That's correct.  

MR. KAISER:  Okay.  

MR. VEGH:  And the point I want to take from 24 is that you haven't ruled against Toronto Hydro on this.  You have said this is an arguable defence.  

Finally, with respect to the privileged point and the disclosure of that.  What Mr. Duffy was arguing is that we haven't made the case that the Board should set aside the release of privileged information.  That is not our point at all.  

Our point is there has been no release of privileged information.  I think as a practical matter when we look at things now, the material is on the record.  The compliance counsel has stated its position.  So as a practical matter we are less reliant on that piece of information, that evidence which says what the position is of compliance counsel.  

I don't know whether there is a need or a value in the Board making any finding on this.  But our position is quite clear, that there has been no breach of any privileged information because there was no disclosure of a settlement position.  

MR. KAISER:  You told us a moment ago, your relevance theory of this particular information with respect to Avonshire.  

What's the situation with respect to Metrogate?  Is it different?  

MR. VEGH:  With Avonshire, the way I would see it, is that this is the sole remaining issue with respect to Avonshire.

MR. KAISER:  Yes. 

MR. VEGH:  With Metrogate, this informs one of several issues because Toronto Hydro's policy has a number of grounds in support of it.  One of the grounds is a policy that would prevent the unauthorized markup of distribution services but it is one of several.  

So I would say, with respect to Avonshire, it is the issue.  

With respect to Metrogate, it is one of several issues.  

MR. KAISER:  All right.  Thank you.  

MR. VEGH:  Subject to any questions, those are my submissions.  

MR. KAISER:  Thank you.  

Mr. Millar, do you have anything?  

MR. MILLAR:  No, sir.  

MR. KAISER:  Anyone else?  

All right.  Thank you, gentlemen.  

If you don't mind, I know it is late, but can you give us 15 minutes.  We may be in a position to give you a ruling.  We may not, but we will let you know one way or another.  

--- Recess taken at 1:05 p.m. 


--- Upon resuming at 1:28 p.m.
DECISION:

MR. KAISER:  Please be seated.

The Board has heard this morning submissions from counsel for Toronto Hydro-Electric System Limited and Compliance Counsel regarding a motion brought by Toronto on December 8th for the production of certain documents.

Those documents are answers to interrogatories directed by Toronto to two of the complainants; Avonshire and Metrogate.  The interrogatories in the case of Avonshire, are interrogatory 10, sub (v) to sub (viii); and in the case of Metrogate interrogatory 14 sub (v) to sub (vii).  They are essentially the same and relate to certain financial information regarding the contractual relations that may exist between those two entities and various smart sub-meterers.

The Board issued a decision on October 23rd, which has been referred to by all counsel, relating to certain disclosure issues.  Of relevance to this hearing today is the Board's discussion at paragraph 24, where we stated as follows:
"Fairness is always a matter of balancing different interests.  As indicated, we do not accept that Stinchcombe applies to the disclosure requirements in this case.  On the other hand, we believe Toronto is entitled to frame its defence as it sees fit and to obtain documents necessary to argue that defence.  Whether they will be successful in that legal argument remains to be seen.  But as a matter of fairness they are entitled to have documents required to advance a defence particularly where, as here, they have identified a specific arguable defence. Accordingly, we will order Compliance Counsel to produce all documents relating to smart metering activities at Metrogate and Avonshire."

We are not convinced that the documents referred to, Avonshire interrogatory 10 and Metrogate interrogatory 14, are necessary to argue that defence.

At paragraph 29 of this decision, we address the question of third party documents and stated as follows:

"There is no question that the Board has jurisdiction to order third parties to produce documents but this is an unusual step to be taken only when the documents identified are clearly relevant and no prejudice or undue burden on the third parties results from the disclosure.  We do not believe that Toronto has met the burden in this case."

Again, we question the relevance of these documents.  There is a high burden that the applicant must meet when addressing requests to third parties.

In this case, compliance counsel does not have the documents.  We are not sure how he would get the documents.  We have on the record Mr. Herskowitz's letter of December 16th.  He is with the DelZotto Zorzi firm representing Avonshire and Metrogate, and he clearly objects to the requested disclosure.

We believe the Board should be cautious when issuing subpoenas, which would appear to be necessary in this case, to complainants.  Such a step would be unusual and certainly a marked departure from the Enbridge case cited by counsel.

In the circumstances, the motion is denied.

With respect to the discussion on the record today regarding the improper disclosure of privileged communication, the Board is of the view that it is not necessary for us to rule on this matter at this time.

Any questions?  Thank you, gentlemen.

--- Whereupon the hearing concluded at 1:35 p.m. 
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