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 SEQ CHAPTER \h \r 1
Tuesday, January 5, 2010


--- Upon commencing at 9:34 a.m.


MR. KAISER:  Good morning, gentlemen, ladies.  This is compliance proceeding in which compliance counsel are seeking an order under section 112.3 of the OEB Act.


In the notice of intention to make an order for compliance dated August 4th, 2009, the Board identified the enforceable provisions of section 28 of the Electricity Act, section 53.1 of the Electricity Act, section 2.4.6 of the Distribution System Code, section 3.1.1 of the DSC, and section 5.1.9 of the DSC.


At issue in this proceeding is Toronto's alleged practice of refusing to connect new condominium projects within its service area unless all units in the condominium are individually smart metered by Toronto.


This practice, it is alleged, effectively precludes condominium corporations or developers from the option of using services of licensed smart submeter providers.  Particulars of the non-compliance are set out in the compliance notice.


May we have the appearances, please?

Appearances:


MR. ZACHER:  Good morning, Mr. Chair, Ms. Chaplin.  Glenn Zacher appearing on behalf of compliance counsel, and with me, my colleagues Patrick Duffy and Maureen Helt.


MR. KAISER:  Mr. Zacher.


MR. VEGH:  Good morning, Mr. Chair, Ms. Chaplin.  My name is George Vegh.  I'm here on behalf of Toronto Hydro, and with me is Colin McLorg, the manager of regulatory policy and relations in Toronto Hydro, and Chris Tyrrell, the chief conservation officer for Toronto Hydro.


MR. KAISER:  Thank you.


MR. O'LEARY:  Good morning, Mr. Chair and Ms. Chaplin.  It's Dennis O'Leary on behalf of the Smart Submetering Working Group.


MR. KAISER:  Mr. O'Leary.


MR. MILLAR:  Good morning, Mr. Chair.  Michael Millar, counsel for Board Staff.  I am joined by Ms. Lenore Dougan of Board Staff.


MR. KAISER:  Thank you, Mr. Millar.  Mr. Zacher.

Opening Statement by Mr. Zacher:


MR. ZACHER:  Mr. Chair, if I may, I have got some brief opening remarks to make.  I'd like to comment briefly on the nature of this proceeding, specifically the statutory basis under which it is brought, what specifically the allegations are against Toronto Hydro and what we, as compliance counsel, are required to prove, the findings and remedies that we are seeking, and, as well, to touch briefly on what compliance counsel's position is, in a nutshell, and how that contrasts with what we understand to be the position taken by Toronto Hydro.


So with respect to the nature of this proceeding, Mr. Chair, as you indicated, this is a proceeding that is brought under sections 112.2 and .3 of the OEB Act.  It was initiated by the Board on its own motion by notice of intention to make an order for compliance dated August 4, 2009.


The notice alleges that Toronto Hydro contravened a number of enforceable provisions; namely, sections 28 and 53.17 of the Electricity Act, and sections 2.46, 3.11, and 5.1.9 of the Distribution System Code.


And what the notice also provides is that the Board intends to make orders requiring Toronto Hydro to comply with the aforementioned enforceable provisions and requiring Toronto Hydro to take such action as the Board may specify to remedy the alleged contraventions or to prevent contraventions in the future.


I want to make just a couple of clarifications or remarks with regards to the compliance notice.  First, the specific allegations of non-compliance set out in paragraphs 2 through 5 of the notice relate specifically to two companies or projects.  Those are Avonshire and Metrogate, and we will only be calling evidence to establish non-compliance with respect to those two companies, and I provided that clarification on the earlier motion, but it bears repeating at this time.


Second, while we are only calling evidence and seeking findings in respect of Avonshire and Metrogate, the orders sought requiring Toronto Hydro to comply with the enforceable provisions and to prevent future non-compliance will extend more broadly.


The onus on compliance counsel in this proceeding is the civil standards; that is, compliance counsel must satisfy this panel on a balance of probabilities that Toronto Hydro has contravened some or all of the enforceable provisions, or that Toronto Hydro is likely to contravene some or all of those enforceable provisions.


With regards to the substance of this case, let me turn to that.  I don't believe I need to say a whole lot.  Toronto Hydro has brought several motions, and through those motions I think it's become fairly apparent what the parties' positions are, but I will summarize.


Our position is that this is a relatively simple and straightforward proceeding.  In short, it is our position that the applicable legislation and regulations relating to smart metering mandate that smart meters be installed in all new condominiums.  However, they provide a choice to condominium developers or condo boards in how they do this.


Specifically, they may choose to have the individual condominium units smart metered or suite metered by the incumbent distributor, in this Toronto Hydro, or they may choose to have the individual units smart metered by a licensed submeter company.


The gist of the allegations in the compliance notice are that Toronto Hydro refused to adhere to this regulatory scheme in carrying out its condominium connection practices.  Toronto Hydro has designed its conditions of service to mandate that all new condominiums be individually suite metered by Toronto Hydro; thereby precluding condominium developers from choosing to have units submetered by a licensed submetering company.


Toronto Hydro has refused to provide offers to connect to Avonshire and Metrogate that would allow those projects to have the individual units at their respective projects submetered by a licensed submeterer of their choice.


Instead, Toronto Hydro has indicated that it will only provide offers to connect on the condition that the individual units be individually suite metered by Toronto Hydro.


MR. KAISER:  Can I just stop you there for a moment?  The Toronto evidenced suggested that their policy now is slightly different with respect to Avonshire as opposed to Metrogate, one being under their new rules.

I take it from what you have just told us that you regard both situations to be in breach of the statute and regulations?


MR. ZACHER:  Well, the distinction, Mr. Chair, I think is that with respect to both Avonshire and Metrogate, and Avonshire in this specific case, the issue is:  Did Toronto Hydro breach the enforceable conditions in March and April 2009, which is when Avonshire requested a revised offer to connect and Toronto Hydro refused.

So our position is that there was a contravention at that time.  Six or eight months later, Toronto Hydro has now come back and provided a revised offer to connect, and, in my submission, it doesn't change whether a contravention occurred.  That is something that may be taken into account and Toronto Hydro can make submissions on when it comes to the issue of:  What would the appropriate remedy be, at least insofar as Avonshire is concerned?


MR. KAISER:  I understand that, but is it your view -- I understand that the alleged contravention took place prior to the revised policy, if I can call it that, with respect to Avonshire.


MR. ZACHER:  Yes.


MR. KAISER:  Is it your view that their current policy vis-à-vis Avonshire is on side or not?


MR. ZACHER:  I'm not sure that that is necessarily relevant for this proceeding, but it would be my view, Mr. Chair, that it is not.


MR. KAISER:  That it is not?


MR. ZACHER:  That it is not not compliant.


MR. KAISER:  Okay.


MR. ZACHER:  It is alleged, in summary, in the notice that Toronto Hydro's policy, in effect, contravenes its obligations specifically under section 28 of the Electricity Act, which obligates it to connect a building to its distribution system if the building lies along its distribution system and the owner, occupant or person in charge of that building requested connection, and that it also contravenes section 2.46 of the Distribution System Code which requires that its conditions of service comply with all applicable codes an legislations and specifically section 28.

It is our position, Mr. Chair, that there is not a lot involved in establishing or proving the facts of the alleged contraventions.  Toronto Hydro does not dispute that its practice is to require individual suite metering in all new condominiums, and that that is the practice it followed in respect of Avonshire and Metrogate.  While we will call witnesses from Avonshire and Metrogate and from OEB compliance staff to establish these facts, it's my submission that the written communications between Toronto Hydro and Avonshire and Metrogate and between Toronto Hydro and OEB compliance staff largely speak for themselves and establish the facts that are necessary to prove the allegations, as does the more recently prefiled evidence from Toronto Hydro in their answers to the compliance counsel's interrogatories.

Let me make a couple of comments on what I understand to be Toronto Hydro's position in this case.  As I understand it, Toronto Hydro's position is that based on a literal interpretation of the enforceable provisions, it did not contravene them.  Specifically, the enforceable provisions do not provide condominium developers with a choice between distributors and submetering companies and did not preclude Toronto Hydro's policy of requiring that all new condominiums be suite metered.

And we obviously disagree with that.  It's an issue that will largely turn on the interpretation of the applicable legislation, regulations and codes and will have to be argued about at the conclusion of this hearing.  But a second argument, I understand, that is being advanced by Toronto Hydro is that in order to properly interpret the legislation and regulations that are applicable, it's necessary to adduce evidence and hear argument on the policy implications and the other consequences on interpreting the legislation in a manner that prevents Toronto Hydro from mandating suite metering by it being required in all new condominiums.

And specifically it has included in its evidence, evidence with respect to impact on consumers, impacts on the submetering industry, impact on its fulfillment of Green Energy Act objectives - and I want to highlight this defence at this point because it is our position that those are policy issues, and that this is not the appropriate proceeding to have a debate on the pros and cons of what the law is, or rather what the law should be.

And this subject was touched on, I believe in the most recent motion and Ms. Chaplin expressed some reservations on the scope of the hearing and I am not sure to what extent those issues are being pursued by Toronto Hydro but I do want to highlight it because we do object to the admissions of certain portions of Toronto Hydro's evidence.  And these are issues that may come up in the course of cross-examination and lead to procedural and evidentiary objections.

Those, Mr. Chair, are my opening remarks.  In terms of moving forward, we call composed of Giuseppe Bello and Lou Tersigni of Avonshire and Metrogate respectively, we intend to conduct very brief examinations in chief of them and then make them available for cross-examination.  We would then propose to call a second panel composed of Paul Gasparatto and Brian Hewson of the Board's compliance staff at the time, and again conduct brief examinations and then have them available for cross-examination.

With respect to the documents, both ourselves and Toronto Hydro have prefiled materials.  What I would suggest for practicality is that the volumes be marked as exhibits subject to the rights of the parties to make objections with regards to the admissibility of certain portions at the appropriate time.

And lastly, we have got a couple of additional volumes of materials which I have handed to my friend and I think it may make things proceed a little bit easier.  We have prepared a volume which includes simply the interrogatory answers of both Toronto Hydro and ourselves and as well just a brief compendium of the relevant statutory, regulatory and code provisions.

MR. KAISER:  All right, let's mark those and the other documents that you referred to, Mr. Millar.

MR. MILLAR:  Yes, we will begin with the brief of statutory and regulatory provisions provided by compliance counsel, call that Exhibit K1.1.  I don't believe you have copies, Mr. Chair.

MR. KAISER:  Before you proceed to the latest stuff, should we mark the prefiled evidence of both Toronto and compliance counsel.

MR. MILLAR:  I am in your hands, Mr. Chair.  Often we don't mark prefiled evidence.

MR. KAISER:  Let's give it a number.

MR. MILLAR:  There are several volumes.  Let's start with compliance counsel I believe that's all one volume, let's go back and call that Exhibit K1.1.

MR. KAISER:  Sorry, which is that?

MR. MILLAR:  The prefiled evidence of compliance counsel.

MR. KAISER:  Thank you.
EXHIBIT K1.1:  PREFILED EVIDENCE OF COMPLIANCE COUNSEL (3 VOLUMES)


MR. MILLAR:  And then there are I believe three volumes of prefiled evidence from Toronto Hydro we will call that respectively K1.2, K1.3 and K1.4.
EXHIBIT K1.2:  PREFILED EVIDENCE OF TORONTO HYDRO, VOLUME 2

EXHIBIT K1.3:  PREFILED EVIDENCE OF TORONTO HYDRO, VOLUME 3

EXHIBIT K1.4:  PREFILED EVIDENCE OF TORONTO HYDRO, VOLUME 4


MR. KAISER:  What's K1.1?  Book 1, I presume.

MR. MILLAR:  Yes.  They are numbered books 1 through 3.

MR. KAISER:  Are you marking the confidential version of book 1 or not?  I guess you'd better.

MR. MILLAR:  I suppose so.  So the confidential version, which I think is only one volume, Mr. Vegh, we will call that KX1.5, X denoting that it's confidential.
EXHIBIT KX1.5:  CONFIDENTIAL FILINGS OF TORONTO HYDRO


Then we can move to --

MR. KAISER:  And the housing data books, point 1 and 2 they were at K1.3 --

MR. MILLAR:  Yes, they would be K1.3 and 1.4.  They're volumes 2 and 3 of the prefiled evidence of Toronto Hydro.

MR. KAISER:  All right.

MR. MILLAR:  K1.6 will be the brief of statutory and regulatory provisions provided this morning by compliance counsel.
EXHIBIT K1.6:  COMPLIANCE COUNSEL'S brief of statutory and regulatory provisions


MR. MILLAR:  I am sorry, there is a second book as well, that will be K1.7, the interrogatory responses of compliance counsel and Toronto Hydro.  We will bring that up.
EXHIBIT K1.7:  INTERROGATORY RESPONSES OF COMPLIANCE COUNSEL AND TORONTO HYDRO


MR. KAISER:  You will give us a copy of K 1.6 and 1.7.

MR. MILLAR:  Yes, Ms. Dougan will bring those up.  Finally, we have a supplemental materials for use in cross-examination booklet provided by Toronto Hydro.  I propose we mark that now as Exhibit K1.8.

EXHIBIT K1.8: TORONTO HYDRO SUPPLEMENTAL MATERIALS FOR USE IN CROSS-EXAMINATION


MR. KAISER:  Mr. Zacher, before you proceed, Mr. Vegh did you want to say anything by way of opening?

MR. VEGH:  Sir, I will reserve an opening statement to the opening of our case in reply, but just to comment on one point as a point of order.  Mr. Zacher did say that towards the end that he objects to the admission of some evidence that Toronto Hydro has filed.  As a part of OEB practice, motions to strike evidence are brought as motions on notice with an opportunity to reply, and frankly it's not appropriate as a hearing begins to start raising requests to strike evidence.  So my submission is that that motion is out of time, and if they had wanted to bring a motion to strike evidence they could have done that they have had our evidence for close to a month now.

MR. KAISER:  All right, thank you.

MR. ZACHER:  Just on that point, Mr.  Chair, I did provide my friend with a letter indicating that we would be taking an objection to certain portions of the evidence.  The fact that materials are filed, in my submission, doesn't automatically make them evidence.  It's not evidence until it's been properly authenticated and adopted by a witness and so I am happy to deal with matter right now as a motion at the outset of the proceeding, or we can wait until Mr. Vegh has his panels in the stand and when they seek to adopt the evidence, we will object then.


MR. KAISER:  Mr. Vegh, this letter, do we have a copy of it?  Does Board counsel?

MR. ZACHER:  We --

MR. KAISER:  I haven't seen it.

MR. ZACHER:  Mr. Chair, we sent -- and I can dig up the letter, but we sent it with our interrogatory questions, which I believe we delivered to Mr. Vegh on December 21st.  And part of the reason - again, I don't have the letter right in front of me - was to say, by asking some of these interrogatory questions, we are not conceding that the evidence is relevant or admissible.

MR. KAISER:  Now, Mr. Duffy, when he was here before Christmas on the motion, did raise the possibility that they would be objecting to the type of evidence that was at issue in that motion, the evidence on mark-up, I guess I could call it.  Does your objection go beyond that issue?

MR. ZACHER:  There's -- my objection is to the evidence of Mr. McLorg that deals with the impact of Toronto Hydro's condominium metering policies on the submetering industry.  So that is approximately a page or two of Mr. McLorg's prefiled evidence, and then the two volumes of housing data that support that.

I also object to all of the evidence of Mr. Tyrrell which addresses the impact of Toronto Hydro's metering policy on its ability to meet its various Green Energy Act objectives.

There is other evidence that I have some issue with, Mr. Chair, but I am quite prepared to simply argue that that evidence should be given little or no weight.  But I don't object to the admissibility of it.

MR. KAISER:  In the -- well, let me -- gentlemen, we are in your hands on this.  The question is:  What's the most efficient way to deal with it, whether we deal with it piecemeal as the witnesses come up or whether we deal with it now?  Mr. Vegh.

MR. VEGH:  Sir, I am not in a position to deal with it now.  I didn't have notice of this motion.  It's true I had an objection from Mr. Zacher.  Mr. Zacher has objected to practically everything Toronto Hydro has done in this proceeding.  That's not the same as a notice of motion.  I am not prepared to argue a motion on this.

And these two particular points on the impact of policies on the industry and the Green Energy Act evidence, this is the first time I have heard that there is any objection to that.  So, frankly, sir, this motion is out of time and we are not in a position to argue it.

Sir, there is a difference between saying in a letter, I object, and this is without prejudice to my ability to bring a motion, and then to stand up and say, I am now asking for the Board to strike this evidence.

MR. KAISER:  All right.  Give us a few moments.  We will adjourn for five minutes.


--- Recess taken at 9:57 a.m.

--- On resuming at 10:00 a.m.


MR. KAISER:  Gentlemen, we have decided we will hear the evidence. It may be that some of it should be given little weight but we will decide that on hearing the evidence, so let's proceed, Mr. Zacher.

MR. ZACHER:  Thank you, Mr. Chair.  We will be calling as our first witnesses Giuseppe Bello and Lou Tersigni of Avonshire and Metrogate, and so I think they are ready to be sworn and ...

MR. KAISER:  Gentlemen.

MR. ZACHER:  Mr. Duffy will lead them through a brief direct examination.
COMPLIANCE COUNSEL - PANEL 1


Lou Tersigni, Sworn


Giuseppe Bello, Sworn

Examination by Mr. Duffy:


MR. DUFFY:  Good morning, Mr. Tersigni and Mr. Bello.  If I can just have you identify for everyone else in the room which one is Mr. Bello and which was is Mr. Tersigni.

MR. TERSIGNI:  I am Lou Tersigni.

MR. BELLO:  I am Giuseppe Bello.

MR. DUFFY:  Mr. Bello, I'm going to begin with you.  I understand you're the project manager for the Residences of Avonshire.

MR. MCLURE:  Yes I am.

MR. BUONAGURO:  And Avonshire is member of the Tridel Group of Companies?

MR. BELLO:  Yes, it is.

MR. DUFFY:  You have worked with Tridel and its construction company Delterra since about 1997.

MR. BELLO:  That's correct.

MR. DUFFY:  Can you just take me through your employment history with Delterra.

MR. BELLO:  I started with Delterra in 1997 as site clerk and progressed to project manager.  I have been a project manager for approximately six to seven years, and I have a planning and development degree from York University.

MR. DUFFY:  Can you just tell me a little bit about what a project manager's responsibilities are on a construction project of this nature.

MR. BELLO:  To begin with, we prepare a budget on the onset of the project.  We are involved in coordinating the drawings, mechanical, electrical, structural with all of the applicable engineers on the job site, responsible for tendering negotiating and awarding on all contracts on the project, and I deal with most of the day-to-day activity on the job site.

MR. DUFFY:  Now I am going to turn to you Mr. Tersigni. I understand you are the project manager for the Metrogate project.

MR. TERSIGNI:  Yes.

MR. DUFFY:  That is also a member of the Tridel Group of Companies.

MR. TERSIGNI:  Correct.

MR. DUFFY:  You have worked with Tridel's construction company Delterra since about 1999.

MR. TERSIGNI:  That's correct.

MR. DUFFY:  Can you take me through a little bit of your employment history with Delterra.

MR. TERSIGNI:  In 1999 I started off as site clerk, slowly progressed into the office and the positions of project coordinator, assistant project manager, and now project manager.

MR. DUFFY:  Thank you.  And to start, Mr. Tersigni, by turning you to some details of the Metrogate project.  I understand that the Metrogate project is a condominium project being developed in Scarborough.  Can you tell us a little bit about the background of the project, how many units, construction dates, that sort of thing?

MR. TERSIGNI:  It was originally a truck terminal station.  It had two trucking terminal stations there.  We demolished those two particular units in the beginning of January of 2007, completed demolition in June of 2009.  The first two phases of projects, which are phases one and two in the Metrogate community, construction commenced on those two projects in November of 2008 and currently right now we are respectively eighth and tenth floors of both of those towers.  The whole community will be comprised of approximately 2100 residential units.

MR. DUFFY:  Can you give me an idea of the expected occupancy date at this time?

MR. TERSIGNI:  The approximate occupancy date for Solaris I and II is slated for December 2010.

MR. DUFFY:  I am now going to ask you a few questions about your dealing with Toronto Hydro.  Does the project lie within Toronto Hydro's distribution service area?

MR. MCLURE:  Yes.

MR. DUFFY:  And did you need a temporary connection from Toronto Hydro for the purpose of construction?

MR. TERSIGNI:  Yes.

MR. DUFFY:  Can you tell us a little bit about how a temporary connection for construction is configured?

MR. TERSIGNI:  In this particular scenario, with Solaris I and II, temporary power we usually call Hydro ourselves to provide that temporary connection.  Usually in the beginning of the job, we do not require huge amounts of power in order to operate our cranes and various equipment.  So we had enough in the existing service to supply that.  So what normally happens is when we meet with Hydro on site, we meet with them and have them connect their power on to our temporary hydro shack.

MR. DUFFY:  How is a project billed by Toronto Hydro when you have a temporary connection like that?

MR. TERSIGNI:  Volumetric basis.

MR. DUFFY:  At some later point, I assume you are going to need a permanent connection for the actual project when it's finished.


MR. TERSIGNI:  Yes.

MR. DUFFY:  Can you just take us through how you go about obtaining a permanent connection.

MR. TERSIGNI:  In this scenario, because the existing service could not support the Metrogate community, we had called upon our utility consultant Nexgen Utilities to liaise with Toronto Hydro in order to help us and aid us to get the proper power requirements for the entire site.


MR. DUFFY:  What's the difference between a temporary and permanent connection?  You took us through what a temporary connection look like.  What happens to enable a permanent connection?

MR. TERSIGNI:  In this particular scenario, because the power requirements for the site is substantial, the existing service we have today would not support the power requirements for 2100 residential units.  So in this case we have Nexgen coordinate with Hydro, they give them various information for loads requirements for each building and townhouse, for that matter, and in one form or another eventually Hydro has to put the infrastructure down in order to support the requirements.

MR. DUFFY:  And is it this process that Nexgen goes through with Toronto Hydro that eventually leads to your offer to connect?

MR. TERSIGNI:  Correct.

MR. DUFFY:  I am going to ask you to turn up Tab E1 of compliance counsel's prefiled evidence.  It's been marked as K1.1.

It's -- so this is an offer to connect from Toronto Hydro to yourself for the Metrogate project dated February 2nd, 2009.  Was this offer to connect acceptable to Metrogate?

MR. TERSIGNI:  No.

MR. DUFFY:  Can you just explain why it wasn't acceptable?

MR. TERSIGNI:  Under the "re" section about six lines down, it contemplates having Toronto Hydro meters.

MR. DUFFY:  Sorry, when you say six lines down.

MR. TERSIGNI:  Where it's noted, "1512 high-rise residential units (1512 Toronto Hydro Suite meters.)"

MR. DUFFY:  Why was it that that was objectionable to Metrogate?

MR. TERSIGNI:  We would like to have the option of having separate smart metering company provide the service.

MR. DUFFY:  What did you do in response though this offer to connect?

MR. TERSIGNI:  We had written a letter back to Toronto Hydro.

MR. DUFFY:  Tab E2, it's the next tab over, is a letter dated March 10th from you to Mr. McLorg at Toronto Hydro - sorry, this one is to Jim Trgachef at Toronto Hydro.  Is this the letter you are referring to?

MR. TERSIGNI:  Yes.

MR. DUFFY:  Can you just take me through the letter a little bit and also the purpose of the letter?

MR. TERSIGNI:  Right around the third paragraph down, the purpose of the letter is to get or try to obtain a revised offer to connect, and on the third paragraph down we note that:

"We therefore require Toronto Hydro to provide a further offer to connect which contemplates the above project being smart metered by a licensed smart metering company.  This offer should specifically contemplate that Toronto Hydro will install a bulk meter and Metrogate Inc.'s intention to smart meter the units at the project downstream of the bulk meter."


MR. DUFFY:  And at tab E3, the next one over, is the responding letter from Mr. McLorg to you dated April 22nd.  Again, can you just take us through the response that you received and whether that was acceptable to Metrogate?

MR. TERSIGNI:  Right in about the end of the second paragraph, I believe Colin McLorg had noted that as explained below, Toronto Hydro does not offer that connection configuration for new condominium and therefore will not prepare a revised offer to connect on that basis, and it was not acceptable.

MR. DUFFY:  And after you received this letter, what did you do?

MR. TERSIGNI:  Given that the project is progressing the way it is - at this stage we are moving fairly fast at it - we had to react by sending back the offer to connect, but we attached a schedule on to that offer, offer schedule G on the signback.

MR. DUFFY:  I am going to turn you to Toronto Hydro's prefiled evidence.  It's Exhibit K1.2.  Do you have that in front of you?

Under tab 7 at page 116, is this the document you are referring to?

MR. TERSIGNI:  Yes.

MR. DUFFY:  And the schedule G that you mentioned is at page 129?

MR. TERSIGNI:  Yes.

MR. DUFFY:  And looking at schedule G, I noticed that in paragraph 1 down there it says that Metrogate is executing:

"...the offer to connect and will comply with all provisions contained in the offer to connect provided that Metrogate may, despite having executed this offer to connect, pursue any legal or regulatory remedy before the courts or Ontario Energy Board to permit it to engage in the licence of smart (sic) submetering provider to meter the individual suites of the project and/or to require Toronto Hydro to take all necessary actions consistent with Metrogate's desire to engage a smart submetering provider."


Can you just give us a little bit of background as to why that was necessary to have the schedule G attached?

MR. TERSIGNI:  We wanted to reserve our right in order to have a separate smart submetering company of our choice to provide meters for our buildings.

MR. DUFFY:  To date, have you received a permanent connection from Toronto Hydro?

MR. TERSIGNI:  No.

MR. DUFFY:  Is there a date by which you will need to determine whether or not to install a smart submetering system or if you are going with suite metering from Toronto Hydro?

MR. TERSIGNI:  We definitely need a decision in order to facilitate the execution of providing these meters for the site.  We would estimate that we need to know that decision at least by the end of -- between the end of January to mid February.

MR. DUFFY:  Thank you, Mr. Tersigni.  Mr. Bello, I am now going to turn to you, and I would like you to talk a little bit about the Avonshire project.

Can you give us some background on the Avonshire project?  I understand that it is a condo that is being developed on Yonge Street between the 401 and Sheppard.  Can you give us some background on how many units, states of construction, demolition, that sort of thing?

MR. BELLO:  Sure.  The Avonshire development are -- it is two towers.  It consists of 21 storeys, approximately 456 units.  We started demolition on this particular site roughly in February of 2009, and construction started approximately September of that same year.  And we have an anticipated occupancy date of approximately December 2010.

MR. DUFFY:  And I am going to now ask you some questions about your dealings with Toronto Hydro.  Does the project lie within the service area of Toronto Hydro?

MR. BELLO:  Yes, it does.

MR. DUFFY:  And did you receive a temporary connection for construction from Toronto Hydro?

MR. BELLO:  Yes, we did.

MR. DUFFY:  Did you proceed to request or pursue a permanent connection from Toronto Hydro?

MR. BELLO:  We retained Nexgen Utilities, and they dealt with Toronto Hydro entirely on permanent connection.  They put together all the paperwork that Mr. Tersigni discussed that's required for an offer to connect.

MR. DUFFY:  That ultimately led to an offer to connect?

MR. BELLO:  Yes, it did.

MR. DUFFY:  I am going to direct you again back to compliance counsel's prefiled evidence, Exhibit K1.1, tab D1, which is an offer to connect dated January 29th from Toronto Hydro to Avonshire.

And was this offer acceptable to Avonshire?

MR. BELLO:  No, it was not.

MR. DUFFY:  And why was that?

MR. BELLO:  If you have a look under the "re" line section, it indicates it will be 748 high-rise residential units, and in brackets it says "748 Toronto Hydro suite meters".

MR. DUFFY:  Why was that objectionable?

MR. BELLO:  We were looking for an offer with the submetering option by a submetering provider.

MR. DUFFY:  I note there it says 748 high-rise residential units, and earlier in your answer you mentioned there were about 456 condominium units.  And I also notice there is reference to K&G Oakburn Apartments Limited.

Can you just explain that discrepancy for us?

MR. BELLO:  The 748 Toronto Hydro suite meters included the rental building which is located just north of towers A and B, the Avonshire development, so Toronto Hydro had included the two towers we're discussing, the Avonshire with the rental building and the townhouses.

MR. DUFFY:  At the next tab, which is D2 of compliance counsel's prefiled evidence, is a letter dated March 6th from yourself to Jim Trgachef.  Again, can you just take us through what the purpose of this letter was?

MR. BELLO:  This letter was basically asking Toronto Hydro to provide us with an offer based on the smart submetering option, and you could see that down on paragraph 3.  And I can read that for you.  It says:
"We therefore require that Toronto Hydro provide a further offer to connect which contemplates the above project being smart submetered by a licensed smart (sic) submetering company.  This offer should specifically contemplate that Toronto Hydro will install a bulk meter and Residences of Avonshire's intention to smart submeter the units at the project downstream of the bulk meter."


MR. DUFFY:  And did Toronto Hydro agree to give you a revised offer to connect?

MR. BELLO:  No, they did not.

MR. DUFFY:  At the next tab over, which is D3, is a letter dated April 22nd from Mr. McLorg at Toronto Hydro to yourself.  And can you just tell us what this letter is?

MR. BELLO:  This basically told us that Toronto Hydro would not provide us with an offer on that basis, and that for new condominium they would supply/install the meters.

And if you look on the last sentence of paragraph 2, it just indicates that Toronto Hydro does not offer that connection configuration for new condominiums and therefore will not prepare a revised offer to connect on that basis.

MR. DUFFY:  After you received this letter, what did you do?

MR. BELLO:  At that point, we had filed a complaint to the OEB.

MR. DUFFY:  When you mentioned "we filed a complaint", just who are you referring to there?

MR. BELLO:  I am referring to Provident.

MR. DUFFY:  Sorry, and who is Provident?

MR. BELLO:  Dave Hamilton is the head of Provident Energy Management, who is the submetering company that we were referring to earlier.

MR. DUFFY:  Mr. Tersigni took to us through a schedule G and a revised offer to connect, and I noted in Toronto Hydro's evidence, prefiled evidence, there is a similar one for Avonshire.  I am going to direct you to that.  It's at Toronto Hydro's prefiled evidence, Exhibit K1.2 and tab 7.  It's at the front of the tab, 104, page 104.

MR. BELLO:  Yes.

MR. DUFFY:  Now, I notice on this revised offer to connect dated June 25th, '09, it refers in the "re" line to 437 high-rise residential units, and the previous offer we just went through had 700.  Again, why was there a change from that?

MR. BELLO:  Toronto Hydro had adjusted the figure to accommodate just the Residences of Avonshire Inc. and the townhouses.

MR. DUFFY:  There is a schedule G attached to this offer at page 115, and, again, can you just take us through why it is that you required a schedule G to be attached to the offer when you signed it back?

MR. BELLO:  As Mr. Tersigni had mentioned, the project is progressing and it is moving at a quick rate.  Therefore, we wanted to sign it back and when we signed it back, we signed it back on the basis that we would provide Toronto Hydro meters, however we wanted the option to pursue any legal or regulatory matters before the courts and Ontario Energy Board.

MR. DUFFY:  And you have received a subsequent offer from Toronto Hydro after this one in June.

MR. BELLO:  It was the January 29th offer.

MR. DUFFY:  Sorry, we went through the January 29th and the June offer.  And at Tab 8 of Toronto Hydro's prefiled evidence, there is a letter to you dated November 27th, '09.

MR. BELLO:  Yes, correct.

MR. DUFFY:  The re line is "Metering and offers to connect for the Avonshire project."   Did you receive this offer?

MR. BELLO:  Yes, I did.

MR. DUFFY:  And can you take us through what it is exactly and whether or not it was acceptable to Avonshire?

MR. BELLO:  This offer was also not acceptable because in the "re" line section where it indicates that there is 437 high-rise residential units, it also says that Toronto Hydro will also supply the 437 Toronto Hydro suite meters.

MR. DUFFY:  Sorry, next tab over, Tab 8.  I am looking at the letter of November 27th.  I think we were a little off on this one.

MR. BELLO:  My apologies.  I'm sorry.

MR. DUFFY:  This offer, did you get from Toronto Hydro?

MR. BELLO:  Yes, we did.

MR. DUFFY:  And was this offer acceptable to Avonshire?

MR. BELLO:  No, this offer was not acceptable.

MR. DUFFY:  Did you communicate that to Toronto Hydro?

MR. BELLO:  Our lawyers communicated that back.

MR. DUFFY:  And the next tab over, tab 9, there is a letter from Delzotto Zorzi to Mr. McLorg.  Is that the letter you are referring to?

MR. BELLO:  Yes.

MR. DUFFY:  As I asked Mr. Tersigni earlier, is there a date by which Avonshire needs to decide whether it's going to but in the infrastructure for smart submetering or if it's going to go ahead and do suite metering with Toronto Hydro?

MR. BELLO:  Yes, that date would be approximately the beginning of March of this year.

MR. DUFFY:  Thank you, Mr. Tersigni and Mr. Bello, that's all the questions we have for you.

MR. KAISER:  Mr. Bello, your schedule G is virtually identical to Mr. Tersigni's schedule G as is the correspondence.  To what extent did you coordinate between the two of you with respect to your responses to Toronto Hydro on this whole initiative?

MR. BELLO:  Actually, our lawyers dealt with that.

MR. KAISER:  But I take it you are both part of the same company, the same organization; is that correct?

MR. BELLO:  Correct.

MR. KAISER:  Thank you.
Cross-Examination by Mr. Vegh:

MR. VEGH:  Good morning, gentlemen.  My name is George Vegh.  I am counsel for Toronto Hydro in this file, in this application.  I have some questions for you on your materials but I just wanted to follow up on a point you were making in your examination-in-chief on the communications you have been having -- you had with Toronto Hydro in the spring of this year and then the ultimate resolution of that at least on a temporary basis in August of this year.

And maybe I could just characterize it this way, that in August of this year you agreed to the offer to connect provided by Toronto Hydro but you agreed on a without-prejudice basis so you could continue to pursue the option that you believe you are entitled to, which is a submetering option.

MR. BELLO:  Correct.

MR. TERSIGNI:  Yes.

MR. VEGH:  So you effectively proposed to proceed without prejudice and Toronto Hydro effectively agreed with that proposal?

MR. BELLO:  Correct.

MR. VEGH:  So Toronto Hydro has provided you with the electricity supply you require to continue with construction?

MR. TERSIGNI:  So far on a temporary basis, yes.

MR. VEGH:  But that's at the stage you are in construction; right?

MR. BELLO:  Typically at this point in time, we would already been coordinating for permanent power for my specific project, just because our temporary power right now is at grade and our P1 vault is located on a lower level which is finished at this point in time.

MR. VEGH:  And you have a without-prejudice agreement with Toronto Hydro to provide you with the power requirements that you need, right, pending the outcome of this issue?


MR. BELLO:  Pending the outcome of this issue.

MR. VEGH:  Right.  So Toronto Hydro hasn't denied you permanent power, has it?

MR. TERSIGNI:  No, not at all.

MR. BELLO:  Not at all.

MR. VEGH:  And just so we are clear on what it means to have this permanent connection, this permanent connection is really required to provide you with power from the Toronto Hydro system to the interconnection with the facility; correct?

MR. BELLO:  Correct.

MR. VEGH:  And that doesn't have an impact on the metering configuration which is downstream of that; is that correct?

MR. TERSIGNI:  We don't believe it has any impact at this stage, no.

MR. VEGH:  So you believe it has no impact on the metering configurations.

MR. TERSIGNI:  As it is right now, no.

MR. VEGH:  Well the -- that's right.  And so the timing of your permanent configuration is really about the timing of the connection of the facilities to the Toronto Hydro system to provide sufficient power for the facilities and the metering configuration is separate from that, isn't it?

MR. BELLO:  Correct.

MR. VEGH:  Thank you.  Now, I would like to ask you some questions about your correspondence with Toronto Hydro, and as Mr. Kaiser pointed out the correspondence is virtually identical so I don't believe I will take both of you through it.


Mr. Bello, you're with Avonshire; right?

MR. BELLO:  Yes.

MR. VEGH:  So why don't I take you through the correspondence with Avonshire, and Mr. Tersigni, if there are some differences with respect to Metrogate that you think are relevant, perhaps you can let me know.

MR. TERSIGNI:  Sure.

MR. VEGH:  Mr. Bello, I am going to start with your letter to Toronto Hydro and that's at the compliance counsel prefiled evidence which is Exhibit K1.1 at Tab D2.  Do you have that?

MR. BELLO:  Yes, I do.

MR. VEGH:  And Mr. Bello, you wrote this letter?


MR. BELLO:  With the assistance of our lawyers.

MR. VEGH:  Now, I'd like to take you -- this is the first record we have of communications between Avonshire and Toronto Hydro, so I would like to spend a little more time on it.  In the second sentence of the first paragraph, you talk about Avonshire's request for an offer to connect.  You see that, you say in the second sentence:
"The Residences of Avonshire request for an offer to connect in respect of the above-noted building.  The request of the offer to connect the above-noted building did not contemplate this building being suite metered by any entity other than Toronto Hydro and the offer to connect received contemplates Toronto Hydro installing individual suite meters."

So the initial request for connection did not include a request for submetering, did it?

MR. BELLO:  No, it did not.

MR. VEGH:  And in other words, the initial offer to request contemplated Toronto Hydro providing suite meters.

MR. BELLO:  I actually don't know that.

MR. VEGH:  Well, you say here that the initial request for an offer to connect contemplated Toronto Hydro providing suite meters; right?

MR. TERSIGNI:  It does contemplate, in my case.

MR. BELLO:  Contemplates, yes, correct.

MR. VEGH:  Now, you say in the first sentence of that letter that your request for Toronto Hydro to provide suite metering was made on the basis of your understanding of information that was provided at a meeting in the fall, last fall, so I guess that's fall 2008, with representatives of Delterra Inc.  First, can you just clarify, who is Delterra Inc.?

MR. BELLO:  Delterra Inc. is the construction company under the Tridel Group of Companies.

MR. VEGH:  Were you at that meeting?

MR. BELLO:  Yes, I was.

MR. VEGH:  Now, you say in the first sentence that, and I am going to quote here -- sorry, it's the second sentence:
"At this meeting you advised that effective February 28, 2008, Toronto Hydro is the only entity that had the right to own and supply meters for any of our projects and no other were available."

And Toronto Hydro provided a response to that point.  It's over at the next tab, tab 3.  On the second page, the paragraph about halfway down the paragraph starting "The statement of Toronto Hydro's position", do you see that paragraph?

MR. BELLO:  Yes, I do.

MR. VEGH:  And that quotes the statement you made in your letter of March 6th?

MR. BELLO:  Correct.

MR. VEGH:  And it says -- it responds to your quotation that Toronto Hydro had the right to own and supply meters for all the projects, and the answer is that:
"While it is the case that ultimately Toronto Hydro will own the metering intrastructure and will attach the individually metered units as direct customers, Toronto Hydro's Conditions of Service provide for the alternative bids for the installation of meters and do not preclude the installation of an additional submetering system."

So is it fair to say that when you wrote your letter of March 6th that you misunderstood Toronto Hydro's policy?

MR. BELLO:  Actually, no, I didn't.  When we sat at that meeting at Toronto Hydro's office, they actually told myself and my colleagues that we did not have any other option, and Mr. Trgachef actually mentioned that in the meeting.

MR. VEGH:  So in terms of the supply of smart meters, your understanding was that only Toronto Hydro could supply and install smart meters?

MR. BELLO:  Correct.

MR. VEGH:  Okay.  So there could have been a miscommunication, but did you understand from Mr. McLorg's letter of April 2009 that, in fact, you could have alternative bids to install smart meters?

MR. BELLO:  When I read the letter at that point in April of 2009, that's what I understood.

MR. VEGH:  Now, was that not good enough, then, the ability to have an alternative supplier of smart meters?

MR. BELLO:  Not at that point, no.

MR. VEGH:  And so I take it from what you're saying and what your evidence is throughout is that what you're seeking is not really just the right to choose who installs your submeters, but you want Toronto Hydro to connect Avonshire with a bulk meter so that Avonshire can contract with the submeterer?

MR. BELLO:  Correct.

MR. VEGH:  And that contract would go beyond the simple installation of submeters?

MR. BELLO:  It would be an installation of suite submeters by a submeter provider.

MR. VEGH:  And continuing services?

MR. BELLO:  And servicing, and things of that nature.

MR. VEGH:  I would like to explore that more with you in a minute just what services the submeterer would provide, but I want to just get some more information on who the players are.

You mentioned in your examination-in-chief that in August of this year, Avonshire and Toronto Hydro did work out a without-prejudice arrangement and we have discussed that briefly; right?

MR. BELLO:  Correct.

MR. VEGH:  And your counsel provided some materials with respect to that without-prejudice arrangement, and we've included a fuller set of the materials at tab 2 of the supplemental materials for use on cross-examination.  Do you have that booklet?

MR. TERSIGNI:  No.

MR. BELLO:  No.

MR. VEGH:  Exhibit K1.8.  I have provided a copy to your counsel this morning.

So at tab 2 we have the -- tab 2 of that book, I will give you a minute to find that.

MR. BELLO:  Okay.

MR. VEGH:  At tab 2, we have the correspondence between Avonshire, Metrogate and Toronto Hydro, and if you turn to the last page -- well, the second last page of tab 2, that's page 23, and that's an e-mail, Mr. Bello, I guess from you.  And I guess this is an internal e-mail to the Delterra Group or the Tridel Group on the package that you were going to send to Toronto Hydro; right?

MR. BELLO:  Yes.

MR. VEGH:  And you copied a number of people on that e-mail, and one of the people on that e-mail is David Hamilton?

MR. BELLO:  Correct.

MR. VEGH:  And Mr. Hamilton is the president of Provident Energy Management?

MR. BELLO:  Yes, he is.

MR. VEGH:  Provident is a submeterer?

MR. BELLO:  A licensed submeterer, yes.

MR. VEGH:  Tab 1 of the same book of materials is the Tridel website, and it identifies the Tridel Group of Companies, and that's the group of companies that employs you?

MR. BELLO:  Delterra does, yes.

MR. VEGH:  And Delterra is a member of the Tridel Group?

MR. BELLO:  Yes, it's the construction company.

MR. VEGH:  And if you go over to page 3 of that list of the Tridel Group of Companies, Provident is listed.  Provident Energy Management is an affiliate of Avonshire?

MR. BELLO:  They are one of the Tridel Group of Companies, yes.

MR. VEGH:  Sorry, are they an affiliate?

MR. BELLO:  Yes, they are.  They are one of the Tridel Group of Companies.

MR. VEGH:  Right.  And at the front page of this document of this website, the opening statement -- sorry, it has an opening statement simply describing the group, and the second sentence says:
"All Tridel affiliated companies uphold the same high standards of performance excellence and live by the same mission statement."

So these companies are affiliates, but they are really part of the same joint enterprise; aren't they?

MR. BELLO:  Yes.

MR. VEGH:  And each one of these companies is a separate profit centre?

MR. BELLO:  I am not involved in any of the other companies other than Delterra, so I can't speak on any of the other companies.

MR. VEGH:  Fair to say these are all for-profit businesses?

MR. BELLO:  Again, I don't have anything to do with any of these other companies.

MR. VEGH:  Well, you and Avonshire, I guess, worked on the -- you being -- sorry, Avonshire and Provident worked on the revised offer to Toronto Hydro together, so I take it that the understanding would be that Provident would be chosen as the submeterer for this project?

MR. BELLO:  Yes, they would be.

MR. VEGH:  Okay.  So now that we have the players and the chronology, let's go back to your correspondence with Toronto Hydro.  And your position, as we discussed, was that you were not just looking for the right of Provident to install submeters, but you wanted a bulk meter from Toronto Hydro so that you could hire a submeterer?

MR. BELLO:  Correct.

MR. VEGH:  And that submeterer would provide ongoing services?

MR. BELLO:  Correct.

MR. VEGH:  And that submeterer would be Provident?

MR. BELLO:  Correct.

MR. VEGH:  Now, I want to understand the configuration you requested when you said that it's insufficient to simply have Provident install the submeters.  The configuration you requested, under the configuration you requested, I take it that from a billing arrangement the condominium would be charged a bulk bill from Toronto Hydro, and then Provident would bill the end users directly?

MR. BELLO:  Yes.

MR. VEGH:  Now, in terms of the facilities, the actual building, until the condo corporation is actually established, would it be Avonshire that receives the bill directly from Toronto Hydro?

MR. BELLO:  We do a turnover of the building very quickly once there is a certain percentage of the occupants in the building, and at that point they do receive the bill.

MR. VEGH:  But until that point, Avonshire receives the bill?

MR. BELLO:  Yes.

MR. VEGH:  After the condo corp is established, the bill goes directly to the condo corp?

MR. BELLO:  Yes.

MR. VEGH:  During the period where Avonshire is receiving the bill from Toronto Hydro, the units may start to be occupied?

MR. BELLO:  They may or may not.

MR. VEGH:  You mentioned there is a turnover after a certain level of occupancy?

MR. BELLO:  Correct.

MR. VEGH:  So until that level is reached the -- until that level is reached, the units are occupied and Avonshire is receiving the bill from Toronto Hydro?

MR. BELLO:  Correct.

MR. VEGH:  So people may be occupying the unit while Avonshire is effectively the landlord and receiving the bulk bill from Toronto Hydro?

MR. BELLO:  The bulk billing, yes.

MR. VEGH:  So I would like to explore a little further, then, the consequences of the configuration that you are requesting and you mentioned that Provident will be the submeterer, so I would like to go to Provident's terms of service and these are provided in Toronto Hydro's interrogatory responses.  Do you have that book of documents, K1.7?

MR. BELLO:  Book 1?

MR. VEGH:  It's K1.7, interrogatory responses of compliance counsel and THESL.

MR. BELLO:  No, I don't have that book.

MR. VEGH:  Okay, do you have that?

MR. BELLO:  Yes, I do.

MR. VEGH:  Okay, so we are at K1.7, if you go to tab 2, these are the Toronto Hydro interrogatory responses, and at the back of tab 2 or the last document in tab 2 are the conditions of service of Provident Energy Management.  Do you have that?

MR. BELLO:  It's the last page on tab 2?

MR. VEGH:  It's the last document at tab 2, it goes to page 15 at the end of the document and it starts I guess at page 1.  So it's halfway through the tab.

MR. BELLO:  Provident Energy Manager conditions of service?

MR. VEGH:  Yes.  Okay so these are the conditions of service that your chosen submeterer would provide to the unit holders.

MR. BELLO:  Correct.

MR. VEGH:  Okay, can you go to section 3.3 of the conditions of service at page 11.  And you see the top says there is a standard form of contract and:
"Provident... requires all Customers and Consumers to enter into Electricity Supply and Services Agreement in a form acceptable to Provident."

In the second paragraph -- I will give you time to read it, but my -- I think the gist of it is that upon taking electricity, the customer or the consumer enters into a binding contract with Provident.  Can you just read that and confirm my understanding for me?

MR. ZACHER:  Mr. Chair, if I might interject here.  I have been giving Mr. Vegh a little bit of latitude to understand the arrangements, but he is starting to ask questions now upon the relationship between Avonshire and Provident, and this is really the subject of earlier motions, and I think the Panel made it pretty clear in the last decision that this is not relevant for the purposes of the defence that's being advanced by Toronto Hydro, which is that they have a policy in place that is preventative in nature and it is not in respect -- it's a policy that is applied irrespective of the circumstances that apply to any particular condominium developer or submetering provider.  Of course he is also asking Mr. Bello to comment on documents that relate to a company that Mr. Bello is not an employee of and with respect to whom he said he had no knowledge.

MR. KAISER:  Mr. Vegh.

MR. VEGH:  Sir, with respect your ruling in the last motion was not that this issue was irrelevant but that you would not order third-party production of documents because you saw that as an extraordinary remedy.  I believe we have established the relevance of this document, Provident was to be the submeterer provider chosen by Avonshire and Metrogate under the terms of services between -- so upon that selection Provident would be is submeterer.  It is Avonshire's position that it is entitled not just to an alternative installer of submeters, but alternative provider, and we are understanding what are the implications of that position.


This is clearly relevant.  The Board has said that Toronto Hydro has an arguable defence to look at the implications of a submeter provider and the relations with consumers and given the Board's mandate and the determinations that you have to make in this case, I just don't see how this is irrelevant at all.  This is the submeterer configuration that it is being demanded that Toronto Hydro provide, and you are entitled to understand what the implications of that configuration are and my submission is that we are entitled to cross-examine on the consequences of that.

MR. KAISER:  Well, I would agree Mr. Vegh that this is not the same issue that we dealt with before Christmas.  But this is a contract, and a detailed contract with conditions of service, from a company that while it may be part of the group, is a separate company that this gentleman has no knowledge of, as far as I can tell, he is not employed by it, he has probably seen this contract for the first time in his life as we have.  I don't know the logic of asking him what this contract means.  We might as well pick somebody on the street.  You know, it's a legal question.  You can argue what this contract means, but it's not clear to me how helpful this gentleman's view of this particular contract term is going to be to us.

Ms. Chaplin suggests, and I would agree, that you might ask the witness whether he has seen this contract before, whether he is familiar with it, given that there is a possible that he contemplated that this company would be providing service to his building.  If he has some familiarity with this contract, then he can comment on it.

MR. VEGH:  Sir, thank you for that suggestion and I will ask that question, but in my submission, the relevance of this goes beyond whether Avonshire's personally aware of this.  Under the -- and I guess I am being -- to address the legal context of this, the Board has been very clear that a submeterer provides services as an agent or contractor on behalf of a distributor, so the distributor is responsible for the terms of service to customers.  I appreciate that that is something that will be addressed in argument but I think that that is crystal clear from the Board's previous rulings on the relationship between distributors and submeterers.  So this is not pulling in a man off the street and asking him to comment on someone else's contract.

What I would suggest, sir, I won't get into a legal debate with the witness on what the terms of this contract mean, I will -- as I simply did, was give my suggested interpretation of what's a simple term and he can say whether he agrees with that, disagrees with that, or understand the terms of the contract I don't want to belabour it, I just want to put these terms on the record.

MR. KAISER:  Well before I permit Mr. Zacher to respond, tell me again exactly what your question is.  Your question goes to page 11.

MR. VEGH:  Yes.

MR. KAISER:  To the meaning of the words under the heading "implied contract."

MR. VEGH:  Yes.  So what it says is that in all cases, despite the absence of written electricity supply and services agreement, the taking of electricity from Provident Energy Management Inc. by any customer or consumer constitutes the acceptance of the terms of Provident Energy Management Inc. conditions of service.


So my question was, upon taking electricity, the customer or consumer enters into a binding contract with Provident.  And that's what I asked the witness to comment on.

Sir, just for further context, this identical type of clause but for a different submeterer is set out in Toronto Hydro's prefiled evidence so there was sufficient opportunity for compliance counsel to look at that term and to address it and to consider it.

So, sir, what I am asking is a fairly simple question, and if the witness can't answer it, he can't answer it and I will go on to my next question.

MR. KAISER:  Mr. Zacher, did you want to comment before the question is put to the witness?

MR. ZACHER:  I would just reiterate that Mr. Vegh asked Mr. Bello a question earlier about his knowledge with regards to the other companies in the Tridel Group, and he said he didn't have any knowledge.  So I think it's improper to be asking him questions about contracts that relate to a company that he has no familiarity with.

And I would just reiterate again that Mr. Vegh made it very clear in the last motion and has made it clear in the evidence that has been filed on behalf of Toronto Hydro that the defence that Toronto Hydro has advanced with regards to its particular condominium metering policy is preventative in nature and that it is not in any way related to the specifics of any particular condominium developer that asks for a connection; don't require the sort of information that he is asking for to make out the defence that's being advanced.

MR. KAISER:  All right, Mr. Vegh, please proceed.  We will see how far we get.

MR. VEGH:  Thank you, sir.

So, Mr. Tersigni -- sorry, Mr. Bello, I apologize.  Mr. Bello, we pointed you to section 3.3 of the conditions of service, and I have asked you whether you can agree with me that this states that upon taking electricity, a customer or consumer enters into a binding contract with Provident.  Is that your read of 3.3?

MR. ZACHER:  Excuse me, Mr. Chair, at the very least, Mr. Vegh has got to ask the witness whether he has any familiarity with this contract.  If he is asking the witness to simply read back words in a contract, he can do that as easily himself.

MR. KAISER:  Mr. Bello, you have told us that Provident is not only part of the Delterra group that Mr. Hamilton is -- you consulted with Mr. Hamilton, and I think you told Mr. Vegh that in fact you fully contemplated using this company --

MR. BELLO:  Yes, sir.

MR. KAISER:  -- as the smart meter entity; correct?

MR. BELLO:  Correct.

MR. KAISER:  Therefore, in your examination of all of this, have you had occasion in the course of this exercise to review their proposed contract?

MR. BELLO:  No, I have not.

MR. KAISER:  And a related question.  I know you told me you haven't reviewed the contract.  Just to help me, at what point -- there is a period in this operation you have told us where Avonshire would get the bulk bill, and at some point the condominium gets occupied to a degree that the condominium corporation forms a board of directors and the bill moves over.

Would a submeterer such as Provident be engaged by Avonshire before the condominium board was formed, or does that come later?  Or do you know?

MR. BELLO:  We have a condominium documentation -- just to clear it up for you, we have a condo doc which the purchasers do receive.  In that condo doc, it discloses that there will be a smart submeter provider, and Provident Energy Management would have a contract with the Board for, let's say, five years.  However, they have the option to cancel that contract out within one year of --

MR. KAISER:  So if I bought a condo in one of these buildings, there might already -- I am asking the question.  Is it possible there would already been a smart meter provider in your understanding of the proper world, and that could be Provident, but the condo board once formed would have an opportunity to terminate their services within a year?  Is that the plan?

MR. BELLO:  Yes, sir.

MR. KAISER:  Not the plan, but the concept?

MR. BELLO:  Yes.

MR. KAISER:  And given that, given all of that, you are telling us you have never seen this contract before.  You have never had an opportunity to review it.  That's done by somebody else --

MR. BELLO:  Done by somebody else.

MR. KAISER:  -- or you don't know?

MR. BELLO:  It's done by somebody else.  It's not part of my scope of work.

MR. KAISER:  All right.  Does that help you, Mr. Vegh?

MR. VEGH:  That's helpful information.  I still haven't had an answer to the question.  And perhaps I will just preface it with another question, and then if you consider it inappropriate, I will move on.

MR. KAISER:  All right.

MR. VEGH:  Mr. Bello, you mentioned, in describing your responsibilities, one of the things that is your responsibility as a project manager is to award all contracts?

MR. BELLO:  With day-to-day operations.

MR. VEGH:  So would you have awarded the contract to Provident?

MR. BELLO:  No.

MR. VEGH:  But you are used to awarding contracts?

MR. BELLO:  Not this type of contract.

MR. VEGH:  You are used to awarding contracts more generally?

MR. BELLO:  Yes.

MR. VEGH:  So you are familiar with how contracts work?

MR. BELLO:  Yes.

MR. VEGH:  And you can understand contracts?  You deal with them in your job?

MR. BELLO:  Yes, sir.

MR. VEGH:  So, sir, I would like to just put the question again just to see if there is disagreement with my understanding of what this contract says, because I don't think the witness had the opportunity to answer that yet.

MR. KAISER:  Have you had an opportunity, Mr. Bello, to read this paragraph?

MR. BELLO:  Yes, I have.

MR. KAISER:  All right, can you help Mr. Vegh out?

MR. BELLO:  I don't really understand it.

MR. KAISER:  All right.  If you don't understand it, that's fine.

MR. VEGH:  Can you go over to section 3.5 of the contract?  The section is entitled "Tariffs and Charges".  Do you see the first sentence?  It says:
"Charges for distribution services are made as set out in the Schedule of Charges available from Provident Energy Management Inc."

Do you understand what that sentence means?

MR. BELLO:  No.

MR. VEGH:  The distribution services referred to in this agreement, those are services that would be provided by Provident?

MR. BELLO:  The meters, yes.

MR. VEGH:  It says charges for distribution services, so Provident will charge for distribution services; is that your reading of this?

MR. BELLO:  I really don't know.

MR. VEGH:  Is your reading of this that customers will be charged for distribution services?

MR. ZACHER:  Mr. Chair, he has been asked whether he has seen the contract, whether he is familiar with it.  He has said that he is not.  There is no -- nothing to be had from asking this witness what he thinks words mean in a contract that he is not familiar with.

Mr. Vegh can make whatever argument he wants to make based on the words in the contract, but it's not appropriate to be asking this witness any further questions about it, given that there has been no foundation established.

MR. KAISER:  I think that's right, Mr. Vegh.

MR. VEGH:  Let me ask you a question that is not about the contracts, but about the operations.

You mentioned that there will be a bulk bill to the facility from Toronto Hydro, and then Provident will send out bills to the unit holders.  Do you know whether the Provident bill will allocate the Toronto Hydro bulk bill among the unit holders on a proportionate basis, or does it bill the customers, the unit holders, on a different basis?

MR. BELLO:  I don't know the answer to that.

MR. VEGH:  So you're not aware of the basis on which the consumers will pay for distribution services?

MR. BELLO:  I am aware that the consumers will have a smart submetering contractor within their building providing the service.

MR. VEGH:  But you are not aware of the basis on which they would pay for those services?

MR. BELLO:  No.

MR. VEGH:  The services in the contract.

MR. BELLO:  No.

MR. VEGH:  You consider that to be a matter between the consumer and the submeterer?

MR. BELLO:  Correct.

MR. VEGH:  You don't take any responsibility for that?

MR. BELLO:  No.

MR. VEGH:  Now, I'd like to request you to provide a copy of Provident's electricity and supply services agreement and the schedule of charges that are referred to in this agreement.  Will you do that?

MR. BELLO:  Will I provide you with a -- can you repeat the question?

MR. VEGH:  This agreement refers to a Provident electricity supply and services agreement.  Do you recall that paragraph you didn't -- that sentence you didn't understand in paragraph 3.3?

MR. ZACHER:  Mr. Chair, Mr. Bello is not here as a representative of Provident.

MR. VEGH:  So I am requesting you to request Provident to provide those materials.

MR. KAISER:  Before we get the witness to answer that, let's see if we can establish some basis.

Mr. Bello, your building is Avonshire; have I got that right?

MR. BELLO:  Correct.

MR. KAISER:  To your knowledge is there a contract today between Provident and Avonshire?

MR. BELLO:  To my knowledge, no, there is not a contract in place.

MR. KAISER:  All right, thank you.  Does that help?  I don't know that he can produce a contract that doesn't exist.

MR. VEGH:  No, sir, I wasn't requesting him to produce a contract that doesn't exist.  The conditions of service of Provident refer to two additional documents.  One is a document referred to in 3.3 called the customer contract, which is the electricity supply and services agreement, that's referred to in 3.3 of the Provident document.  And in 3.5 of the Provident document, there is a reference to a schedule of charges.  So I'm not asking for a contract between Provident and Avonshire, I am asking for those standard terms to be produced.

MR. KAISER:  Well, if they are standard terms.  I assumed, maybe differently from you, that those would only exist in an executed agreement.

MR. VEGH:  I don't believe the services agreement says that.  It says that those are available from Provident Energy --

MR. KAISER:  I understand.  You think that there, as part of the standard form contract, there is two additional pieces as opposed to some addendums that would go into an executed agreement outlining specific charges for that specific customer.

MR. VEGH:  That's right, and that's how they are described in this agreement.

MR. KAISER:  Let's see if he knows.  Do you know if there are two addendums or possibly additional addendums to the standard form agreement that Provident has?

MR. BELLO:  I don't know the answer to that, sir.

MR. KAISER:  All right.  I am sorry, Mr. Zacher, I think I interrupted you, or did I?

MR. ZACHER:  No, sir.

MR. VEGH:  So my request on the record, and perhaps I will need a ruling.

MS. CHAPLIN:  Mr. Vegh, perhaps you can address this.  How does what you are requesting differ in substance from the substance of your request in your most recent motion for the production of particular materials related to the smart submeterers in relation to Avonshire and Metrogate?

MR. VEGH:  I think the ongoing issue has been whether or not Toronto Hydro has been able to establish a strong case for relevance of those documents.  So the difference between the request now and then was we have witnesses on the stand who have identified a specific submeterer that they are going to use -- that they would use if they had the configuration that they requested, and this specific submeterer has two standard documents:  A schedule of charges and a services agreement for consumers.

So my submission is that the relevance of those documents is -- has been made out more precisely and concretely here.  In the past, the argument was always that Toronto Hydro was being speculative on the existence of these documents and the availability of these documents and the relevance of these documents.  So my submission is that these documents are relevant and go to the very request that Avonshire is requesting you to make here, which is to order Toronto Hydro to provide them a configuration that would allow the implementation of this arrangement with Provident.

MR. KAISER:  How did we end up getting what we have before us, which, I take it at least in your position, is now part of the standard form agreement that Provident offers its customers?  Where did this come from?

MR. VEGH:  The conditions of service are available on the Provident website.

MR. KAISER:  So you took them off the website.

MR. VEGH:  Took them off the website.  The standard charges are referred to in this document but not posted on the website.

MR. KAISER:  And you think there are standard charges that apply to everyone as opposed to specific charges that apply to specific customers.

MR. VEGH:  Yes, sir, and the reason if you look at 3.5 the section on tariffs and charges.

MR. KAISER:  Yes.

MR. VEGH:  It says that the charges for distribution services are made out in the schedule of charges available from Provident Energy Management Inc.  And so I think the inference there is that there is a document called a schedule of charges that's available upon request.

MR. KAISER:  Let's go back to the fundamental issue because Ms. Chaplin is right, we dealt with this to some degree in the motion before Christmas.

You would argue and in fact have argued today that -- whether we have it before us or not, this agreement this standard form agreement from Provident contemplates as charges for distribution services as set out in the schedule of charges.  That's what it says and they presumably exist.  We don't know exactly what they are.  Why do we care exactly what they are?  Why do we need to know whether the number is 10 or 12 or 15?

MR. VEGH:  So the issue on the charges for distribution services that are provided by submeterers on behalf of exempted distributors goes to Toronto Hydro's defence under section 3.11 of the Distribution System Code, and Toronto Hydro has been trying to demonstrate the reasonableness of its view that this is common industry practice and therefore the reasonableness of applying a policy which seeks to prevent on a generic basis the unauthorized mark-up of distribution services.  So it really goes to the reasonableness of Toronto Hydro's belief that this is a real issue out there because whenever Toronto Hydro has said that it has this belief and there is evidence from Mr. McLorg and he can be cross-examined on it which say this is the industry practice that he is aware of.  He has been able to get some information but not all information.  The response has been, well, this is entirely speculative.  You don't have documented examples of what's happening out there.  So this goes to the reasonableness of Toronto Hydro's position.


MR. KAISER:  I understand perfectly, and in this case where we are concerned with two buildings, and in both of them we now know as of 11:00 this morning exactly who the submeterer is going to be, and we now know if we read paragraph 3.5, tariffs and charges, that there are charges for distribution services set out in a schedule of charges to their standard form agreement.  We don't have the particular schedule, but I don't understand why we need to know the specific schedule to accept this as evidence that smart meters -- we don't really care what the industry is doing, quite frankly, there may be some relevance about it -- but certainly in this case, your defence is based on a notion that the submeterers will be charging or marking up for distribution services, and here you have put in front of us the contact right off the website and it says that's what they are doing.  Why do we need the schedule which these guys don't have any way, these witnesses don't have.

MR. VEGH:  I guess, sir, the question of fairness would be when it comes to final submissions, and I make those submissions to you that there is evidence that this is happening.  Mr. Zacher will say you have no evidence that anyone is marking up distribution services, so if you are prepared to say this is sufficient evidence and we don't need the specific demonstration of the actual mark-ups and what they look like, then I have made my request and you can are fuse the request on the basis that it's not necessary to make our defence.  But as a matter of fairness, I think it would be inappropriate to say we can't -- to say that our defence fails because we can't demonstrate what's actually happening on a sort of unit-by-unit or developer-by-developer basis.

MS. CHAPLIN:  Is it your view, Mr. Vegh, that if we had these schedule of charges that it and of itself will provide objective and uncontrovertible evidence one way or the other on the question of whether or not the smart submeterer is charging in accordance with regulatory requirements?


MR. VEGH:  Of course that's impossible to answer because I haven't seen the document, but the other schedules of charges that are referred to in the evidence do demonstrate very clearly how mark-ups are being charged.

MS. CHAPLIN:  You are referring to the documents that Toronto Hydro has included in its filings?

MR. VEGH:  That's right.  Those are the documents that another submeterer has posted on its website.

MS. CHAPLIN:  If you have those and intend to rely upon those, what additional is gained by receiving those in respect of Provident where there is no contract yet with Provident, and although the witnesses have said that's their full intention to use them, they have not been used yet.  So is it really necessary to have an additional set?

MR. VEGH:  In a sense that's your call, so if the panel believes that there is sufficient evidence to make this argument without the need for this specific schedule of charges, then I am in your hands.  But I am just thinking forward to the submissions in this case and it would be unfair if this lack of information is held against Toronto Hydro in defending the reasonableness of its policy.

MS. CHAPLIN:  I guess my concern is it's -- just having the information doesn't necessarily answer the question of whether or not the smart submeterer is operating fully within compliance.  That's almost a separate investigation, is it not, or a separate inquiry?

MR. VEGH:  No, because I think the inquiry here is the reasonableness of Toronto Hydro's policy, and so the practices that are going on in the industry are relevant to that.  Toronto Hydro has a preventative policy.  It's not based on a fiction or a theory.  It's based on what's happening out there to the best of Toronto Hydro's knowledge.  That's Toronto Hydro's position here.

And so this is a piece of information, not a determinative piece of information, I would agree with you.  And without seeing the document, of course I can't say what it would or would not prove, but since the punch line issue on exempt distributors is that they cannot mark up distribution services and they can only allocate the bulk bill among the unit holders -- that's the legal requirements for an exemption.

Since that is the case, the issue of whether or not the schedule of charges demonstrates as mark-up on distribution services is relevant, not determinative, I would agree, but a piece of information.

MS. CHAPLIN:  Thank you.

MR. KAISER:  Mr. Zacher, I'd like you to consider something, because we would like to get through this case some time this year.  One thing that's new to me, in any event, is that this smart meter entity, Provident, is a related company.  And at the end of the day, these are two additional schedules or addendums that may or may not exist.  We don't know what they say, but it does go to a factual issue which is very live in this proceeding, which is what the smart meter people are up to.

This is not some hypothetical one.  It's a real one that these two buildings contemplate using.  So we don't have to speculate on the industry and all of this.

So I would ask you to give some consideration over the break -- and compliance counsel has to act with a certain degree of fairness.  You are the prosecutor here.  We are trying to get all the relevant facts.  This has a certain additional relevance.

In other words, it is quite different from what we were talking about before Christmas.  We weren't going on fishing expedition to subpoena people to produce internal documents.  This is -- if we can accept Mr. Vegh's interpretation, and there is no reason not to, that it would be apparent that there are two additional schedules that are part of their standard form agreement.  It's a related company to the companies that you're calling here that are the main complainants here, so I would ask you over the break to consider with your client whether you can assist us in producing these two and see if we can move on.  Can you do that for us?

MR. ZACHER:  I will do that.  If you don't mind, I would just like to make a few points in response to what Mr. Vegh said.

First, one clarification.  I don't think it's news today that Provident was intended to be the submeterer.  I believe Mr. O'Leary made that pretty clear in submissions on the first couple of motions that we had.

MR. KAISER:  I didn't understand Provident was part of this group until this morning.

MR. ZACHER:  In any event, it was readily available.  Mr. Vegh, I believe, did a pretty simple search of Tridel's website last evening to disclose that Provident was a member of that group.

I think what's important is that the last motion before Christmas, Toronto Hydro's defence with regards to 3.1.1(a) of the Distribution Code really crystallized, and Mr. Vegh was faced with the argument at that motion that his position was speculative; that it was based on applying this policy to Avonshire and Metrogate notwithstanding that Toronto Hydro didn't have any information to support any kind of allegation of unlawful behaviour by Avonshire and Metrogate.

And what Mr. Vegh said in his submissions, and I believe this was in response to a question by Ms. Chaplin -- I am not sure, but it's at page 86 of the transcript from the last motion, was:
"I think the argument was that Toronto Hydro would have to demonstrate that Avonshire and Metrogate are actually carrying out these activities, but that is really not the point of Toronto Hydro's defence which is that it has developed a policy to prevent these activities from being carried out."

And in the interrogatories that Toronto Hydro answered from compliance staff recently, that point was reiterated, which is that there has never been any allegation of wrongdoing or unlawfulness by Avonshire and Metrogate.  All of the instances that are identified in Toronto Hydro's prefiled evidence have nothing to do with Avonshire and Metrogate, and Toronto Hydro says, in any event, Toronto Hydro's policy is preventative in nature.  It is not aimed at remedying practises of specific developers and submeterers.

So if that's the point, which is that their defence doesn't rest on anything to do with unlawful or potentially unlawful activity as between Avonshire and Metrogate and their submeterer.  And trying to elicit this information now is not relevant.

And if it's an attempt to elicit information of a more general nature in order to support a policy, it's also not relevant, because what's relevant is:  Was Toronto Hydro's policy reasonable at the time in March and April 2007 when they made the decision not to offer this revised offer to connect to Avonshire and Metrogate?

So what is important is:  What's the basis upon which that policy was applied in April of this year?  What was the information or evidence to support it, not -- and this proceeding shouldn't be used as an attempt to dig up information after the fact.  Either the policy was reasonable at the time it was applied or it wasn't reasonable.

MR. KAISER:  Well, whether it was reasonable at the time or not, that is certainly relevant, but I don't know when this contract went on the website or how long it's been on the website, but Mr. Vegh is simply saying, We have reason to believe that these smart meterers are behaving unlawfully.  They are charging for distribution services, and that's justification for us not connecting them.

And so he wants to produce evidence as opposed to simply arguing the pure law that in the specifics of his particular case, with the particular buildings that you are complaining of, there was reason to believe.

So we have on the website part of a standard form agreement.  Nothing proprietary in it.  He says he thinks there is two additional schedules that are also part of a standard form agreement.  So this is quite different than what we were talking about before Christmas.

So I think it would be helpful if you check with your client.  You can check with your witnesses.  It's a related company.  If there are two additional schedules -- find out first, are there two additional schedules that are part of a standard form agreement as opposed to schedules that are part of proprietary to specific transactions.  That would make a difference.  And if there are, see if they would be of assistance in producing them.

It may be all a gray area, but we will be here until next Christmas if we argue this point.  So would you take that under consideration over the break?

MR. ZACHER:  Absolutely.

MR. KAISER:  Thank you.  We will come back in 15 minutes.

--- Upon recess at 11:19 a.m.


--- On resuming at 11:41 a.m.

MR. ZACHER:  Mr. Chair, over the break I arranged to have the request made and I hope to get back to you as soon as possible on that.

MR. KAISER:  All right, thank you.  Mr. Vegh.

MR. VEGH:  Mr. Bello, I'd like to ask you some questions about the offer that Toronto Hydro provided in November of this year, you address that in your examination-in-chief, and the offer to connect is at Tab 8 of Toronto Hydro's prefiled evidence.

MR. BELLO:  Tab 7.

MR. VEGH:  No, Tab 8 is the offer that was sent to you in November of this year.

MR. BELLO:  That was the letter from Mr. McLorg.

MR. VEGH:  Yes.  So it's actually more accurately described I guess as an offer to make an offer to connect on certain conditions.

MR. BELLO:  Right.

MR. VEGH:  And it is an offer to make an offer to connect on the -- to connect Avonshire on a basis that would permit Avonshire to use a submeterer subject to certain conditions; right?

MR. BELLO:  Correct.

MR. VEGH:  And a number of conditions are listed and you decline to agree with them, so I would like to go through each of them with you and get an understanding of your concerns with those conditions.  They are set out starting at page 143.  And these are the -- so there is an offer to -- I guess an offer to make an offer to connect that is on the table today for Avonshire subject to conditions but Avonshire won't agree to those conditions; is that fair?

MR. BELLO:  Yes.

MR. VEGH:  So let's look at those conditions.  The first is that you will ensure that all suites, commercial units and common areas are all individually metered by a licensed submeterer; are you agreeable to that requirement?

MR. BELLO:  Actually, our lawyer had responded to this letter, which is dated December 9th.  You can refer to that if you'd like, December 9th, 2009.

MR. VEGH:  Well, you are the one giving evidence.  I would like to know whether, on behalf of Avonshire, you are agreeable to the first condition that's listed in Toronto Hydro's offer.

MR. BELLO:  I think that was explained in the letter from Delzotto Zorzi.

MR. VEGH:  I am not sure, sir, that this issue is addressed in that letter, and the issue that all of the areas will be individually submetered.  So you are the project manager for Avonshire, you are responsible for this project.  You enter into contracts all the time.  You are the one who wrote the letter to Toronto Hydro indicating that you were not satisfied with its offer and Toronto Hydro has come back with another offer, and I'd like to know whether you object to the conditions in that offer and so I want to go through each of them so I understand your concerns better.

So on the first proposal here that Avonshire will ensure that all suites, commercial units and common areas are individually metered by a licensed submeterer; is Avonshire agreeable to that so if you hire Provident, you won't just have a bulk meter for the entire unit but you will submeter all of the different suites commercial units and common areas.

MR. BELLO:  I would agree to that.

MR. VEGH:  The next condition asks you to confirm that Avonshire does not receive a royalty or any other type of payment in exchange for your consent to have a submeterer provide submetering services; are you agreeable to that condition?

MR. BELLO:  I would agree to that.

MR. VEGH:  The third condition asks you to confirm that the price charged for electricity by Avonshire or its submeterer to all accounts -- to all submeter account will be no greater than that required to exactly recover the costs charged to Avonshire by Toronto Hydro through the bulk meter in proportion to each metered unit's consumption, and to recover all reasonable costs required for the installation, administration and maintenance of the submetering system.  Are you agreeable to that condition?

MR. BELLO:  I don't understand this one completely.  Can I just take a moment and read it over?

MR. VEGH:  Sure.

MR. ZACHER:  Mr. Chair, I am not sure that it's -- and I probably should have objected earlier, but to be asking this witness about these conditions.  He stated that their lawyer had provided a response and whether or not Mr. Bello says he agrees or doesn't agree to these particular conditions doesn't go to the issues and matters at issue in this proceeding which are simply did, at the time, Toronto Hydro refuse to provide Avonshire with a new offer to connect?  Was that compliant or not compliant with the enforceable provisions as they existed at the time?

It's not -- this letter which came six or eight months later is not relevant to those issues.

MR. KAISER:  Well, one thing that would be helpful, Mr. Vegh, is the witness has answered with respect to the first two conditions, which do not appear to be addressed in the Delzotto Zorzi letter of December 9th, but as I read the letter from their counsel, it does appear to address 3 and 4.  Is that correct?

MR. VEGH:  I see that the letter addresses the -- what's after sub 4, that is Toronto Hydro's requesting the documentation.

MR. KAISER:  Right.

MR. VEGH:  I don't think it addresses 3.  Three is simply the question:  Are you prepared to agree that Avonshire or the submeterer on its behalf will simply allocate the bulk meter bill among customers.  I don't see that addressed here.

MR. KAISER:  All right.  Ms. Chaplin points out, refers me to paragraph 4 of Mr. Herskowitz's letter on page 2.

MR. VEGH:  So I see that concern being tied to 3, that is requirement to prove the case.  And so really the question on 3 is a simple one.  That's not a question if Toronto Hydro is acting unilaterally or as a regulator.  The question for this witness is whether -- this witness is coming to the Board asking the Board to make an order that Toronto Hydro provide a configuration.  Toronto Hydro has agreed to provide that configuration on the basis that this witness's company agree that this configuration will be used only for the purposes that are authorized, which is to allocate a bulk meter bill.  And so the request of this customer is:  Are you prepared to proceed on this basis? And I don't agree with Mr. Zacher's characterization that the only thing that matters with respect to Avonshire and Toronto Hydro is what happened in April of this year.

This is -- compliance counsel is seeking an order to bring Toronto Hydro into compliance.  Toronto Hydro's position is that its policy is in compliance with respect to buildings that are covered by that policy.  It's also of the position that for the buildings that are -- for Avonshire, which is not covered by that policy, its offer which includes compliance with law is in compliance under any interpretation of the enforceable provisions.

So it's not relying on its policy here, it's relying on the offer.  There is an offer to connect on the table, and the complaint is made in kind of a fictional way that Mr. Zacher has said in his opening statement that there is no offer to connect on a configuration that allows submetering.  Well, yes, there is, and here it is.  It's under these conditions.

And the witness has said, You have given me the offer I want, but I don't accept your conditions.  And we are simply asking, Why not?

MS. CHAPLIN:  But don't you have that response in the letter from Mr. --

MR. VEGH:  I don't have a response to question 3.  I have a response on the issue of verifying compliance.

MS. CHAPLIN:  Well, I think you have it -- is it not an interpretation, that the letter is a general response, rather than an itemized?  So you are looking for an itemized response to the specific conditions that Toronto Hydro is now proposing be imposed on an offer to connect?

MR. VEGH:  Yes, that's right.  And what we have is a lawyer's letter that argues why the offer is inappropriate, and what I am trying to do is, from this company, understand more specifically, not from a rhetorical lawyer's perspective, but more specifically what are the concerns.

As we have gone through the first two conditions, I am told that there are no concerns here.

MR. KAISER:  Well, there is no question that condition 3 is central to this case.  I think we understand that by now.

But Mr. Herscovitz's letter in paragraph sub 4 does essentially say, What you are asking Toronto in condition 3 is to certify that our submeterer will behave in a certain fashion, and, you know, we don't think you have the right to make that demand of us.  You are not a regulator.  We are not a regulator, and we are not going to give that undertaking.  That's how I read his response.

MR. VEGH:  So perhaps we can ask the witness if the concern here is not so much about whether or not Avonshire or its submeterer will be allocating the bulk bill; they are not concerned with that point.  They are just concerned with having to verify to Toronto Hydro as opposed to saying verifying with compliance staff or someone else.

MS. CHAPLIN:  But, Mr. Vegh, are you -- rightly or wrongly, are you asking this witness to comment on the specifics of how the charging will be done when this witness has already, I believe, testified that that goes beyond his area of expertise?  And is that -- therefore, are we at risk of getting an answer which may cloud the record rather than clarify the record?

MR. VEGH:  We are kind of speculating on what the witness's answer would be, but if the witness's answer is that when it looks at article 3 it's just not in the position to deliver on that commitment because that is going to be up to the submeterer, not to Avonshire, if that's the answer, then that's the answer.

MR. KAISER:  All right, is that the answer or not the answer?

MR. BELLO:  That's the answer.

MR. VEGH:  So the answer is you are not in a position to make that commitment; that's up to Provident?

MR. BELLO:  I just don't know the answer to that question.

MR. ZACHER:  Mr. Chair, I think the point is that the letter is responsive, and Mr. Bello works for a big company.  He is a project manager.  There are some things that he obviously has expertise and responsibility over, and there are other things like this that he doesn't.

The reason that Mr. Vegh said he got a lawyer's letter is because these are legal issues and --

MR. KAISER:  You didn't respond to this letter, I take it?

MR. BELLO:  No, I did not, sir.

MR. KAISER:  You turned it over to your lawyer, and your lawyer's response is what we have on the next page?

MR. BELLO:  Correct.

MR. KAISER:  Thank you.

MR. VEGH:  I think we have your initial answer to the Chair's question on number 3, and you may have the same question for number 4, but I want the question --

MR. ZACHER:  I think he qualified the answer on question 3.  He said he didn't understand it.

MR. VEGH:  Perhaps, Mr. Zacher, you want to join him on the stand and provide evidence.

MR. KAISER:  I think the problem, to be fair, Mr. Vegh, is this witness really doesn't nor could he be expected to, from what he has told us -- this is not part -- while he was negotiating these things, he really doesn't pretend to know the details of how these contracts would unfold, and they turned it over to a lawyer and the lawyer's letter speaks for itself.

To have this witness try and second guess what the lawyer was saying doesn't seem to be very productive.

MR. VEGH:  I will move on.  I am not asking him to second-guess.  I am just trying to get a better understanding of the reluctance to agree to number 3.

I will ask the same question for number 4.  I may get an objection, but I do want to put the question on the record.

MR. KAISER:  All right, put your question with respect to number 4, please, and then we will have the witness answer.

MR. VEGH:  Okay.  So the question with respect to number 4, Mr. Bello, is whether or not you are -- whether or not Avonshire is prepared to confirm that it will not resell or charge any mark-up or profit on delivery services provided to Avonshire by Toronto Hydro.

MR. ZACHER:  Mr. Chair, I object to that question for all the same reasons.

MR. KAISER:  Well, was your question, Mr. Vegh - maybe you misspoke - whether it was simply whether Avonshire will resell or charge any mark-up or profit, or was it whether Avonshire or its licensed submeterer will resell or charge, because you just referred to Avonshire?  Is your question now limited to just Avonshire?

MR. VEGH:  Sorry, sir, I misspoke.  I meant to say Avonshire or its licensed submeterer.

MR. KAISER:  Are you able to respond, Mr. Bello?

MR. BELLO:  No, I am not.

MR. KAISER:  All right, thank you.

MR. VEGH:  Mr. Bello, you mentioned in your opening statement that you enter into -- you award contracts as part of your responsibilities as a project manager?

MR. BELLO:  Not single-handedly.  As a group, we do that corporately.

MR. VEGH:  I assume that Avonshire enters into a lot of contracts when planning, designing and constructing condominiums?

MR. BELLO:  I don't award any of the planning and development side of contracts, only contracts that are specific to construction.

MR. VEGH:  So you enter into several contracts on the construction side?

MR. BELLO:  Yes.

MR. VEGH:  Is it fairly standard practice for contracts to require a representation and warranty of compliance with law?

MR. BELLO:  Yes.

MR. VEGH:  And when Avonshire is required to do so, does it typically represent and warrant that it is compliant with law, or does it refuse to do that?

MR. BELLO:  Be compliant with the law.

MR. VEGH:  So if you are prepared to enter into contracts which say that you comply with law in other circumstances, why won't you do that here?

MR. ZACHER:  Mr. Chair, same objection.  There is a letter from Delzotto Zorzi that responds to the letter, and this witness is just not qualified to give those answers.

MR. VEGH:  I will move on, then.

Mr. Bello, maybe I will just ask you one more question.  Are you prepared to state here today under oath to the Board that neither Provident nor Avonshire will charge mark-ups on distribution services?

MR. BELLO:  Can you repeat that question, please?

MR. VEGH:  Are you prepared to state here today under oath that neither Provident nor Avonshire will charge mark-ups to condominium units on distribution services?

MR. ZACHER:  Mr. Chair, he can't speak for Provident.

MR. KAISER:  That's true.  Can you speak for Avonshire?

MR. BELLO:  No, I cannot.

MR. VEGH:  Thank you.  Those are my questions.

MR. KAISER:  Mr. Millar, do you have any --

MR. MILLAR:  No, thank you, sir.

MR. KAISER:  Any re-examination?

MR. DUFFY:  We don't have any questions on re-exam.

MR. KAISER:  Thank you.  Thank you, gentlemen.

MR. BELLO:  Thank you.

MR. KAISER:  Would you like to proceed with your next panel before lunch?

MR. ZACHER:  We are happy to do that.  It should be not be more than 20 minutes or 30 minutes in direct examination.

MR. KAISER:  All right.  Let's do the direct, and then we will break for lunch and Mr. Vegh can cross-examine.

MR. ZACHER:  Mr. Chair, the next panel, Brian Hewson and Paul Gasparatto, I believe, are both here.
COMPLIANCE COUNSEL - PANEL 2


Paul Gasparatto, Sworn

Brian Hewson, Sworn

Examination by Mr. Zacher:

MR. ZACHER:  Good morning, Mr. Hewson and Mr. Gasparatto.  I would just like to ask both you gentlemen some questions about your background and then we'll proceed through direct examination.

Mr. Hewson, I understand that you are currently senior manager, networks and smart grid regulatory policy and compliance with the Board?

MR. HEWSON:  That's correct.

MR. ZACHER:  And between September 2004 and July 2009, you were the Board's chief compliance officer?

MR. HEWSON:  That is correct.

MR. ZACHER:  Before that, from 1999 to approximately 2004 you were the manager of energy licensing.

MR. HEWSON:  Correct.

MR. ZACHER:  And then previous to that from approximately 1991 to 1999, you held a variety of staff and manager-level positions with the Board?

MR. HEWSON:  Yes.

MR. ZACHER:  And you have a bachelor of arts in public administration from Windsor University; is that right?

MR. HEWSON:  Correct.

MR. ZACHER:  Mr. Gasparatto, you, I understand, are policy advisor, regulatory policy and compliance with the Board and you have held that position since roughly 2004.

MR. GASPARATTO:  The job titles have changed slightly but the job itself is the same for that period.

MR. ZACHER:  Okay.  And you have been with the Board since 2002, and so between 2002 and 2004, you held various positions in licensing and compliance.

MR. GASPARATTO:  The first job I had was law clerk and then I was in licensing, yes.

MR. ZACHER:  Okay.  And you have -- and then prior I guess to the OEB, you had experience approximately 12 years in the advertising industry.

MR. GASPARATTO:  That's correct.

MR. ZACHER:  You have a bachelor of applied arts from Ryerson Polytechnic Institute?


MR. GASPARATTO:  That's correct.

MR. ZACHER:  Mr. Gasparatto, I understand you were involved in investigations of Toronto Hydro condominium practices as they related to Avonshire Inc. and Metrogate; is that right?

MR. GASPARATTO:  That's right.

MR. ZACHER:  Can you tell me how that investigation came about, what exactly triggered it?

MR. GASPARATTO:  Certainly.  Compliance staff actually started looking at Toronto Hydro's metering policies for condominium, new condominiums in the summer of 2008.  While we were in that process in the spring 2009, and I will take you there in our evidence, we received information about two specific instances where Toronto Hydro has implemented a certain policy.  And if you want to turn to the compliance counsel prefiled evidence, section C14, tab C14.  You will see there a letter dated April 29th, 2009, from the counsel an organization for the smart submeter working group who provided this information which ultimately has been seen already today, but it's about Metrogate and Avonshire and their communications with Toronto Hydro.

At this tab, there is the offer to connect from Toronto Hydro which is about 15, 16 pages.  If you flip through that, I draw your attention to a letter that has the Avonshire logo and letterhead at the top dated March 6th, 2009.  I reviewed this letter and noticed that as it says in the third paragraph this is -- I should say that, as we have mentioned before, there are similar letters to this one that represents Metrogate, they are both pretty much equal, but I will just talk about Avonshire for the sake of convenience.

In this letter, Avonshire is asked that:

"...require that Toronto Hydro provide a further offer to connect which contemplates the above project being smart submetered by a licensed smart submetering company.  This offer should specifically contemplate that Toronto Hydro will install a bulk meter and residents of Avonshire Inc.'s intention to smart submeter the units at the project downstream."


So this is Avonshire request to Toronto Hydro that we were presented with.

The next page is the response to that letter from Toronto Hydro to Avonshire in April 22, 2009.  In the second paragraph and really the second sentence, Toronto Hydro responds to Avonshire's request and says:
"Your letter goes on to request that Toronto Hydro prepare a revised offer to connect for those condominiums based on a bulk meter/sub meter configuration.  As explained below, Toronto Hydro does not offer that connection configuration for new condominium and therefore will not prepare a revised offer to connect on that basis."

So this showed us, along with Metrogate, concerns that -- a policy that Toronto Hydro was implementing.

MR. ZACHER:  How did you address those concerns?  What did you do to follow up?

MR. GASPARATTO:  The first thing I did was contact the project managers Mr. Bello and Mr. Tersigni that we saw this morning and ask them to confirm the information that these letters had been exchanged.  I then wrote to Toronto Hydro to ask them to respond to the facts put before us, and my letter to them can be found on Tab 15.  It's an e-mail and then a letter dated May 9th, 2009.  Generally, the main question you can see starting at the bottom of the first page I asked Toronto Hydro to please confirm - sorry, do you have it?  Tab 15, C15, just the next tab after tab 14.

MR. ZACHER:  Just one moment so I can help Mr. Vegh here.

MR. KAISER:  While they are doing that, Mr. Gasparatto, how did you a get a copy of the April 22nd letter from Toronto Hydro to Mr. Bello?

MR. GASPARATTO:  The April 22nd letter was part of -- just let me confirm that we are talking about the same...   Sorry, Mr. Chair, oh, the April 22nd letter as well -- from Toronto Hydro to Mr. Bello was provided as part of the package that came from the smart submetering working group, that April 29th, that whole tab 14 is all that package that came with that letter.

MR. KAISER:  Oh, I see.

MR. ZACHER:  Mr. Gasparatto, I think we found our place so if you can just pick up where you left off.

MR. GASPARATTO:  Okay.  So I was referencing my letter to Mr. McLorg dated May 9th, 2009, the bottom of the first page is really the question I posed to Toronto Hydro for both Metrogate and Avonshire which was:
"Please confirm the intention of your letter was to inform Mr. Tersigni of THESL's policy that THESL will not install in new condominiums a bulk meter for the purpose of allowing the installation of smart submetering system by a licensed smart submetering provider and that each unit in a new condominium must be individually smart metered by a distributor."

So those were the main questions I ask in that letter.

On the next tab, hopefully, tab 16 is Mr. McLorg's response.  This is a letter dated May 20th, 2009.  Essentially in the third paragraph or third sentence of the first paragraph, Mr. McLorg stated:
"In this letter, THESL does not engage in arguments over the merits of compliance staff's policy positions.  THESL's position on these matters have been canvassed in previous correspondence."

So that was generally the response to the questions that I posed.

MR. ZACHER:  Okay, and the previous correspondence that's referenced, what is this in relation to and how did that come about?

MR. GASPARATTO:  As I mentioned, compliance staff had started reviewing THESL's policies, Toronto Hydro's policies back in the spring -- or summer 2008, so in the same prefiled evidence, really tabs to -- C1 to C9 sets out correspondence that I had with Toronto Hydro looking into their policies.

Just to give a bit of background, C1 is the original complaint that we received from a company called Carma Industries, and they raised an allegation that Toronto Hydro was imposing a fee for connection of a certain amount that would be inappropriate.  So that started our looking at Toronto Hydro's policies.

MR. ZACHER:  How did that investigation conclude, just for background?

MR. GASPARATTO:  On that specific allegation, we couldn't find any evidence that Toronto Hydro was doing that, so -- but while we were looking into that, we discovered their policy about restricting -- or requiring individual unit suite metering, as they call it, for new condominiums.

I think at tab 9 is the best overall assessment and summation of the discussions that my back and forth with Mr. McLorg had.  At tab 9 there is an e-mail from Mr. McLorg to myself dated August the 5th, 2008 where I confirmed a few facts.

Question number 1, I asked him:
"Did you mean that THESL requires all new facilities to install meters so that each unit/customer is billed as a customer of the distributor?  In other words, new facilities may not install submetering behind a bulk meter?"

The answer was, to the first part of the question:
"Yes.  THESL takes the position that unit holders (residential or commercial, as the case may be) as well as the common facilities in new condominiums are individual, residential and general service customers of THESL."


Then at the end of that paragraph, it is stated:
"Rather, it is that there is no scope for submetering since all customers including the common facilities are directly metered individual customers."

My next question, I wanted to confirm where in Toronto Hydro policies exactly that was stated, so I asked that question:  Where in the conditions of service does it say?

Mr. McLorg confirmed that section 2.3.7.1.1 states what it stated, and in the second-last sentence of that paragraph:
"Taken as a whole, Section 2.3.7.1.1 clearly distinguishes between new and existing buildings, and makes provision for submetering only in the context of an existing building."


So at that date, it firmed up in my mind what their positions and policies were.

MR. STEVENS:  Was that the culmination of your communications with Mr. McLorg?

MR. GASPARATTO:  That was the culmination of my communications and review of policies with Mr. McLorg, that's correct.

MR. ZACHER:  And then what did you do next?

MR. GASPARATTO:  At that point, I brought in information to the attention of, at the time, the chief compliance officer, Mr. Hewson, and he took it from there.

MR. ZACHER:  Okay.  So turning to you, Mr. Hewson, after Mr. Gasparatto had informed you of these communications, what did you do?

MR. HEWSON:  I reviewed the material that Mr. Gasparatto has already gone through in tabs 1 through 9, and after consideration, in particular, of the e-mail at tab 9 that Mr. Gasparatto just spoke to, I prepared a letter to Mr. McLorg of Toronto Hydro setting out both the facts as I understood from the correspondence relating to both the initial Carma complaint, the one that we investigated and found that Toronto Hydro was acting compliant -- in a compliant fashion, and, as well, the matter of their conditions of service, which we had come across as part of this further investigation of their installation of smart metering practices for condominiums.

In particular, if you go to tab 10 of compliance counsel's brief and the second page starting at paragraph 3, I carefully set out Toronto Hydro's position as they had stated in the e-mail from Mr. McLorg, and in paragraph 4 explained that it's my view that their conditions of service and policies that requires smart metering of new condominiums to the exclusion of smart submetering are inappropriate.

The letter goes on to set out the reasons for that in that -- and to paraphrase, without going through in detail, if you look at paragraph 7, I set out that there are two options clearly expected for the condominiums, developer or condominium board, that they may choose either to have a licensed distributor install individual smart metering or that they may choose to engage a licensed submeterer to install submetering for each unit.

Further, on the next page, paragraph 2, I stated a concern that, as I read their conditions of service and their practice, they would be potentially in violation of section 28 of the Electricity Act were they to refuse to connect a property that had requested a connection with a submetering configuration simply because of this policy, because I did not believe that the policy they had set out met any of the conditions of the DSC or the Electricity Act for refusal to connect or to continue to connect.

MR. ZACHER:  Did you receive, Mr. Hewson, a response to that letter?

MR. HEWSON:  I did.  In my letter, I asked Toronto Hydro to confirm they would make changes -- cease their policy immediately and make appropriate changes to their conditions of service.

If you turn to the next tab, tab 11 of compliance counsel's prefiled, I received a response from Mr. McLorg on November 12th.  In that response, paragraph 2 on the first page I think clearly identifies that Toronto Hydro does not accept my view that in the circumstances its metering practice and corresponding conditions of service pertaining to new condominiums are inappropriate, and it is therefore not prepared to alter anything in its conditions of service.

In fact, they go on to request or demand that my letter be withdrawn or that I immediately seek from the Board a hearing to resolve the issue, and so I took it that they were not prepared to make any changes.  They state that again in the very last paragraph of the letter.

MR. ZACHER:  Was that the extent of your communications, or were there further communications?

MR. HEWSON:  On January 29th, I responded to Mr. McLorg's letter.  That's at tab 12 of our prefiled evidence.

To summarize, this letter Toronto Hydro simply reiterated that its policy was, in its view, completely correct and compliant.  It did not agree with any of the views that I had set out in my letter in terms of what was non-compliant about their policy, or, in fact, they did not agree with my understanding or characterization of what the law is around condominium metering and submetering, and, again, stated that they would -- I stated that they needed to make the change.

They refused in their following correspondence dated February 9th, 2009 at tab 13, and at that point I completed my involvement directly in this case.

MR. ZACHER:  So just to clarify, in that final letter, Mr. Hewson, of February 9th at tab 13, I see in the final paragraph it says that THESL's position in this matter has not changed from that expressed in its November reply.

Was that the final communication from Toronto Hydro and the final communication from you to them?

MR. HEWSON:  Yes, that was the final communication.

MR. ZACHER:  Gentlemen, those are all my questions.  Thank you very much.

MR. KAISER:  Mr. Vegh, do you want to proceed now or after lunch?

MR. VEGH:  I am in your hands, but I can proceed now if that would be helpful.

MR. KAISER:  All right.
Cross-Examination by Mr. Vegh:


MR. VEGH:  Good afternoon, Mr. Hewson and Mr. Gasparatto.  I want to make sure you have the materials in front of you that I am going to rely upon in my cross-examination.

So I will be referring to compliance counsel prefiled evidence, which is the book you were just referring to, which is Exhibit K1.1.  I will be referring to the supplemental materials for use on cross-examination that we marked this morning as Exhibit K1.8.

MR. GASPARATTO:  We don't have that.

MR. VEGH:  Maybe the other witnesses have theirs.  And I will be referring to Toronto Hydro's prefiled evidence which is Exhibit K1.2.

MR. GASPARATTO:  It would be best if we got an official copy of that too, I think.  I don't have a copy of that and Brian has an excerpt, so if you have an extra one of that.

MR. MILLAR:  We have a copy we can provide.

MR. GASPARATTO:  That's just book 1.

MR. VEGH:  Just book 1.

And last night your counsel provided copies of your CVs, so perhaps I will hand those to you and mark them as well.

MR. MILLAR:  Assuming there are no objections Exhibit K1.9 will be Mr. Gasparatto's CV; K1.10, Mr. Hewson's.

MR. KAISER:  Mr. Gasparatto's was K?

MR. MILLAR:  1.9.  And Mr. Hewson's 1.10.

MR. KAISER:  Thank you.
EXHIBIT K1.9:  CV OF PAUL GASPARATTO
EXHIBIT K1.10:  CV OF BRIAN HEWSON

MR. VEGH:  Okay.  So Mr. Hewson, I am going to start with you and before addressing your specific allegations against Toronto Hydro, I would like to get some clarification on the compliance and enforcement obligations generally that you carried out during your period as chief compliance officer which I think covers the period for this investigation.

MR. HEWSON:  That's fine.

MR. VEGH:  And I'd like you to -- I would like to take you to the supplemental materials for use on cross-examination, Exhibit K1.8 and there is a document at Tab 3, and this document is entitled "The Board's compliance process," and it's posted on the website, so I take it that this is part of the Board's communication to the public at large on how its compliance and enforcement process works.

MR. HEWSON:  Yes that's correct.  This is the compliance process that was put into place in, I believe, about June of -- June or July of this year.

MR. VEGH:  Okay so if any --

MR. HEWSON:  Of 2009.  Sorry.

MR. VEGH:  Of 2009.  So if any of the questions I ask you are dated because they follow a prior process, you will let me know.

Were you involved in drafting this document?

MR. HEWSON:  I may have reviewed some drafts but I was not directly involved in drafting.

MR. VEGH:  But you are familiar with its contents.

MR. HEWSON:  Yes, I am.

MR. VEGH:  And is it an accurate description of the Board's compliance enforcement policy and process.

MR. HEWSON:  It is.

MR. VEGH:  Now I would like to go to the second paragraph of that document and it describes what Board Staff does.  It says:
Board staff also strive to: (a) provide information and guidance to regulated companies about statutory and regulatory obligations; (b) identify and report emerging policy issues to the Board; and (c) recommend amendments to the regulatory requirements where appropriate."


I understand this is a more modern version, but are these the types of activities that compliance staff would have carried out under your tenure as chief compliance officer?


MR. HEWSON:  I would agree that they are part of what we conducted as part of our compliance office duties.  I think it is important, Mr. Vegh to point out that it's "Board Staff also strive," so part of the work of the compliance office, part of the work that I would have undertaken as chief compliance officer involved also monitoring regulated companies, adherence to their statutory obligations, working cooperatively to ensure they meet their obligations, investigating allegations of non-compliance, and undertaking enforcement action where appropriate.

MR. VEGH:  So what you are pointing out to me is that your responsibilities included the activities listed in the entire paragraph under compliance objectives, not just the second one?


MR. HEWSON:  Yes.

MR. VEGH:  Thank you.  Now -- but I would like to take you to paragraph -- or to section A of paragraph 2 where it says that:
"Board Staff also strive to provide information and guidance."

And I would like to unpack that a bit with you to have you confirm just how the information and guidance were provided, and specifically I would like to go through some activities and to see if they were included, if they are included in that general responsibility.

So I take it that one, where you provided information and guidance, was at the request of a regulated company so if someone would call you for advice on whether their practices were in compliance you would provide some guidance on that?

MR. HEWSON:  Yes, we had a process and we still have a process using a market participant inquiry system where licensees may ask questions regarding compliance or understanding of industry obligations and we will provide responses as staff, qualified that they are not binding or findings of the Board and have no binding impact on the Board.

MR. VEGH:  And as well as responding to responses you are also proactive in the sense that you'd set up meetings with regulated companies to guide them through your expectations on how they could remain compliant.

MR. HEWSON:  Yes, certainly.

MR. VEGH:  And another way that you provided some guidance was if someone brought forward a complaint about a regulated company, you would contact that company give them some guidance on how to ensure that they were complaint.

MR. HEWSON:  Yes.

MR. VEGH:  And you also published compliance bulletins.

MR. HEWSON:  That was part of my responsibility as well.

MR. VEGH:  Would you agree one of the purposes of the compliance bulletin is to set out the chief compliance officer's interpretation of the obligations of regulated companies?

MR. HEWSON:  That, in fact, was the main purpose of compliance bulletin.

MR. VEGH:  So this would be another example of providing information and guidance.

MR. HEWSON:  Yes.

MR. VEGH:  Were you the author of those bulletins?

MR. HEWSON:  The principal author.  I would have assistance from others in terms of making sure it was complete and accurate, but yes.

MR. VEGH:  Your name is listed as the author, isn't it?

MR. HEWSON:  Yes.

MR. VEGH:  And you would sign them?

MR. HEWSON:  Yes.

MR. VEGH:  And you would also publish quarterly activity reports.

MR. HEWSON:  That was part of the work of the compliance office.

MR. VEGH:  These reports provide details of activity levels and overview of matters resolved by a compliance officer.

MR. HEWSON:  They were intended to provide an overview of the activity of the compliance office in an effort to make sure people understood what was going on and hopefully to inform licensees about compliance issues so that they would make sure they were meeting compliance.

MR. VEGH:  Right.  So when you give a description of how these matters are resolved in these quarterly activity reports, these descriptions provide information and guidance to regulated companies.

MR. HEWSON:  Yes.

MR. VEGH:  And so we've had a list now of five ways in which you provided information and guidance, as requested, on a proactive basis, in response to a complaint, through compliance bulletins and through quarterly activity reports.  Is there any other ways in which you provided information and guidance?

MR. HEWSON:  Off the top of my head, Mr. Vegh, I can't think of another.

MR. VEGH:  So that's a pretty complete list.

MR. HEWSON:  I think that's relatively complete.

MR. VEGH:  When providing information and guidance I take it there were many occasions where you provided that information and guidance on a regulated company's obligations in areas where the Board had not yet made a formal ruling on those obligations.

MR. HEWSON:  Yes, that's true.  Quite often, the issues that came before us that I was provided advice back to industry on were matters that had not been dealt with specifically by the Board.

MR. VEGH:  When you go down to the bottom of this page at Tab 3, the document addresses, under the heading methods of proceedings - "Method of proceeding," it talks about how matters may be resolved.  It describes your role here -- sorry, you see the informal resolution, that's the one I am looking at.

MR. HEWSON:  Yes.

MR. VEGH:  It says:  "Most matters are resolved informally between parties and Board staff.  This may involve staff assistance in interpreting regulatory requirements, informal mediation, or other voluntary measures."

So in carrying out your job you often had to interpret the regulatory requirements?


MR. HEWSON:  Yes, that's correct.

MR. VEGH:  And that's how your role is described here.

MR. HEWSON:  Yes.

MR. VEGH:  And just quickly turning to your CV which we marked just now as Exhibit K1.10, you describe your role as chief compliance officer and bullet points 2 and 3, I think, affirm this point as well, that bullet point 2 is that you're responsible for administrative decisions regarding compliance and enforcement regarding OEB regulatory and legislative requirements for licensees and gas utilities, and you provide direction and guidance to industry on interpretation of regulatory obligations and implementation of new regulatory requirements.  I have read that correctly?

MR. HEWSON:  Yes, you have.

MR. VEGH:  So in carrying out your job, one of your responsibilities is to interpret the regulatory requirements of regulated companies?

MR. HEWSON:  That's correct.

MR. VEGH:  And you often have to do that in the absence of a specific Board ruling?

MR. HEWSON:  Quite often, the work we do is in the absence of any Board decision on the specifics.

MR. VEGH:  So put another way, the fact that the Board hasn't made a ruling on a topic does not really view -- in your responsibility of having to give your best interpretation of a regulatory requirement?

MR. HEWSON:  I am sorry, maybe you could state that again?

MR. VEGH:  I am just saying that the fact that the Board had not made a ruling on a particular topic didn't mean that you would not give your best interpretation of a regulatory requirement?

MR. HEWSON:  No.  In fact, part of our responsibility in the compliance office and my role as chief compliance officer was to assist the industry in understanding regulatory obligations, and not all matters that we dealt with would have been a matter that would have been resolved or reviewed by the Board in any proceeding.

MR. VEGH:  Okay.  Now, with respect to Toronto Hydro specifically, then, and the allegations you are making in this case, I would like to get a better understanding of your interpretation of Toronto Hydro's regulatory requirements, some of which you put in writing and some of which you did not.  Okay?

MR. HEWSON:  Okay.

MR. VEGH:  And the place I would like to start is tab C10 of compliance counsel's prefiled evidence.  This is a document you referred to this morning.  And at the bottom of page 2, you express your view or your interpretation of the regulatory requirements in this case that are owed by Toronto Hydro, and you say at the bottom of page 2:
"It is therefore my view that a distributor may not impose a requirement that a new condominium property be smart metered."

And this is where you state:
"Unless the customer requests otherwise, the distributor's obligation is to install a bulk interval meter to supply a new condominium property."


So does that accurately reflect your view?

MR. HEWSON:  Yes.

MR. VEGH:  Now, this last sentence where you say unless otherwise -- "Unless a customer requests otherwise, the distributor's obligation is to install a bulk interval meter to supply a new condominium property", now, that's not a quotation that you took from a Board decision or a statute; is it?

MR. HEWSON:  No, that isn't specifically a quotation.  That's in fact a statement summarizing a view based on the references to the Board documents in the preceding paragraphs.

MR. VEGH:  So this is really more your interpretation of how the whole scheme fits together?

MR. HEWSON:  I'd agree that it's my interpretation based on the fact that the Board had issued the submetering code, made amendments to the DSC and was all -- carrying out all of that activity in response to the provisions of 53.17 in the regulations that the government had enacted; that it, in its entirety, created a situation that required that the customer has to make a request for a service from the distributor, yes.

MR. VEGH:  So when you combine all of that, section 53.17 of the Electricity Act, the regulations that go with that, the Distribution System Code - in particular section 5.1.9 - your interpretation is that all of those combined lead to the conclusion that the distributor's obligation is to install a bulk interval meter unless otherwise requested from a customer?

MR. HEWSON:  That's correct.

MR. VEGH:  So I'd like to look at those provisions, then, 53.17 plus 5.1.9 of the Distribution System Code.

MR. ZACHER:  Mr. Chair, if I might interject, I thought we might get into this issue.  It's obviously not appropriate to be asking a witness about legal conclusions that are ultimately the job of this Panel.  That's the threshold issue that you're going to have to be adjudicating on.

I agree that Mr. Vegh ought to have some latitude to ask Mr. Hewson about some of his letters and about factually how he came to certain conclusions, but where I think it's inappropriate is if we get into parsing through particular statutes, particular regulations, particular codes and asking this witness for what is ultimately a legal conclusion, because that's going to be the role of counsel at the end of the day to make arguments on what the law is, based on the evidence, and then you as the adjudicators will have to decide whether the facts add up to a contravention or don't add up to a contravention.

MR. KAISER:  Well, we understand you will be making arguments and we understand we will be making a decision, but hasn't it been established that it's Mr. Hewson's job to interpret the legislation and provide guidance to companies, and he has done that?  And what's wrong with Mr. Vegh asking him how he came to those conclusions?

MR. ZACHER:  I think he can ask him how he came to certain conclusions in his letter, but I don't agree that it's appropriate to start having Mr. Hewson engage in a legal analysis as to what particular provisions mean or don't mean and arguing over interpretations.

And the other reason that it's not relevant is because what's relevant in this proceeding is whether the evidence that we adduce and put before this Panel, in your view, satisfies the onus of establishing the specific contraventions that are alleged in the notice, and the investigative procedure that led up to that is not relevant to that determination.

So compliance staff, as is common in this sort of -- any of these sorts of proceedings, will gather evidence.  They will go through various deliberations along the way, but ultimately that's not relevant to the matters in issue at the actual hearing, which are:  Does the evidence as presented establish a breach or not establish a breach?

MR. KAISER:  Well, you called him.  What did you call him for?

MR. ZACHER:  We called Mr. Hewson because, as I said at the outset, the letters -- to a large extent, the letters speak for themselves, but we do need to call witnesses to get those letters in, and that really is the point of calling Mr. Hewson and Mr. Gasparatto.

MR. KAISER:  Well, I think Mr. Hewson can be helpful beyond just getting letters in.  We will let Mr. Vegh proceed and, if he steps out of bounds, we will deal with it.

MR. VEGH:  Thank you, sir.  I was going to turn now to those provisions.  Is this a good time to break or should I keep going?

MR. KAISER:  Why don't we take the lunch break?  We will come back in an hour.

--- Luncheon recess taken at 12:40 p.m.


--- On resuming at 1:42 p.m.


MR. KAISER:  Mr. Vegh.

MR. VEGH:  Thank you, sir.

Mr. Hewson, before lunch we were looking at the document at tab C10 of compliance counsel's prefiled evidence at Exhibit K1.1.  Do you still have that?

MR. HEWSON:  Yes, I have it.

MR. VEGH:  We were looking over pages 2 to 3 of your letter Toronto Hydro which is at tab 10, and your conclusion that unless the customer requests otherwise, a distributor's obligation is to install a bulk meter to supply a new condominium property.


And to just provide some context for that you, said that although this sentence is not set out in the Board decision or legislation, this was your interpretation of the combined effect of section 53.17 of the Electricity Act and associated regulations as well as 5.1.9 of the Distribution System Code.

So what I would like to do now is to go to these provisions and try to unpack your interpretation a little further.  Okay?

MR. HEWSON:  Okay.

MR. VEGH:  Now, your letter quotes from section 53.17 or at least subsection 1 of 53.17 of the Electricity Act.  I think it's helpful to have the section and the associated regulation handy for these questions.  So these are set out Toronto Hydro's supplementary materials which is Exhibit K1.8 at Tab 4.  Just set out section 53.17 with the other subsections as well, as well as Ontario regulation 442/07, which is made in accordance with section 53.17.

So first going to section 53.17, you're familiar with that section, you've quoted from it and we have been through that many times in this case.

MR. HEWSON:  Yes, I am familiar with it, thank you.

MR. VEGH:  Okay so 53.17 starts off by imposing obligations on distributors; right?  It says:
"A distributor or any other person licensed by the Board shall..."

So it imposes an obligation on distributors.

MR. HEWSON:  In the context of whatever is prescribed in the regulation, yes.

MR. VEGH:  Yes.  I am just doing this one piece at a time.  We will get to the circumstances under which of those obligations arise but first, piece by piece, it imposes an obligation on a distributor.

MR. HEWSON:  And other persons licensed by the Board.

MR. VEGH:  Right.  So it imposes an obligation on distributors and it imposes other obligations on other persons licensed by the Board.

MR. HEWSON:  Yes.

MR. VEGH:  And these other persons are licensed submeterers?


MR. HEWSON:  Ultimately, yes, according to the regulation which I don't believe you have included here relating to the requirement to license smart submetering companies, yes.

MR. VEGH:  Right.  So the obligations imposed 53.17 are on distributors and on licensed submeterers.

MR. HEWSON:  In the context of prescribed properties that are set out in the regulation.

MR. VEGH:  Right.  So these obligations arise under the -- 53.17 says they arise under certain circumstances; right?

MR. HEWSON:  Yes.

MR. VEGH:  And those circumstances are set out in the regulation.

MR. HEWSON:  Correct.

MR. VEGH:  And we will get to the regulation in a minute, but before we do let's see if we can agree on something about section 53.17 and that this section in itself does not refer to the request of a customer; right?

MR. HEWSON:  Well, this section says that someone will -- a distributor or a person licensed shall do something in the circumstances prescribed by regulation.  It doesn't set out -- you have to go to the regulation to find when the circumstances are and one of those is the case of a condo and smart submetering.

MR. VEGH:  That's right, so we will get to the regulations.  I just want to make sure I have your understanding down.  Section 53.17 in itself doesn't address the -- doesn't refer to the request of a customer.

MR. HEWSON:  It doesn't in fact, you are correct, it doesn't refer to anybody's request of anything.

MR. VEGH:  Okay, so it doesn't refer to a request.

Now, so your statement at the bottom of page 2 of your letter to Toronto Hydro where you reference the customer's request, that's not found in section 53.17, that would have to be found in the regulations.

MR. HEWSON:  Well, as I said in response to your question earlier, Mr. Vegh, that statement is the result of my view of the culmination of all the different pieces of legislation.  It's not one -- in fact, I think you asked whether there was one particular section I was quoting in making that statement, and I did say quite clearly it was not a specific statement in either a legislation regulation or a code, but the culmination of my view of all the different pieces.

MR. VEGH:  So that's fair, and I am just trying to hone in on where the concept of a request comes from.  And the concept of a request is not in the terms of section 53.17 of the Electricity Act.

MR. HEWSON:  I will agree with that.

MR. VEGH:  Thank you.

So with reference to the Electricity Act we would have to look at the regulation, because that sets out the circumstances under which the obligations of distributors and smart meter licensed submeter providers kick in; right?

MR. HEWSON:  Correct.

MR. VEGH:  So I am going to go to the regulation, but I might be flipping back to 53.17.  So this regulation sets out the circumstances under which distributors and submeterers' obligations arise and those circumstances are provide in section 3 of the regulation; right?

MR. HEWSON:  Three, referencing back to two, correct.

MR. VEGH:  That's right.  Well, 3 sets out the circumstances and 2 sets out the prescribed property.

MR. HEWSON:  Um-hmm.

MR. VEGH:  So looking at 3, then, which sets out the circumstances under which the obligations in 53.17 kick in, the first circumstance under 3 paragraph 1 is where the Board of directors of a condominium corporation approve the installation of smart meters or submeters; right?


MR. HEWSON:  Correct.

MR. VEGH:  So to just walk through this circumstance and the consequence of this circumstance, what I would like to focus on is your understanding of the obligations owed by distributors under the circumstance.  So when a condominium board approves the installation of smart meters or smart submetering systems, then the obligations of the distributor or licensed submeterer under section 53.17 kick in; right?


MR. HEWSON:  Yes, that's the way I would interpret it.

MR. VEGH:  Yes.  So when you go to 53.17, the obligation that arises under those circumstances is the obligation of a distributor or submeterer to install submeters and equipment of a type that's prescribed by regulation; right?

MR. HEWSON:  Yes.

MR. VEGH:  And so the right of the condominium board in the circumstances under 3.1 is to have metering equipment installed of a certain type.

MR. HEWSON:  Well, but then I think that's why I was saying you really need to refer to 443-07, the regulation dealing with the requirement for licensing of smart submeterers and licensing for distributors for the purposes of providing services in condominiums because if you just read installation, as I think you are reading it, it's too -- you are being too limited in the application.  You have to go to the regulation on licensing and the fact that it provides for not just the installation, but also the provision of the associated services, and I think that by providing an option for the condominium corporation to choose means that they can do -- make the choice for the service, not just the installation.

MR. VEGH:  But the allegation against Toronto Hydro is that it has violated enforceable provisions?

MR. HEWSON:  Yes.

MR. VEGH:  And one of those provisions is 53.17?

MR. HEWSON:  Yes.

MR. VEGH:  So what I am trying to understand is:  When we look at 53.17, what is it -- what right does that provide to, in this case, condominium boards?

MR. HEWSON:  Okay.

MR. VEGH:  So 53.17, under the circumstances where a condominium board approves the installation of smart meters or submeters, the condominium board has the right to have a -- the installation of meters of a certain type that meet a certain technical standard?

MR. HEWSON:  Correct.

MR. VEGH:  And I take it that you're not alleging that Toronto Hydro has failed to meet the obligation to install equipment of a certain technical standard when requested to do so by a condominium board?

MR. HEWSON:  I am sorry, can you repeat that one more time?

MR. VEGH:  So you are not saying that Toronto Hydro has failed to meet its obligation to install submeters of a certain type when requested to do so by a condominium board?

MR. HEWSON:  No, I am not aware of any allegations to that effect.

MR. VEGH:  So that's the circumstance of where the condominium board makes a request.  Let's look at the second circumstance in section 3 of the regulation.  And the second circumstance in sub (3) of the regulation is the installation of smart meters or smart submetering systems in the case of a building that falls into a prescribed class of property, and that's basically building that will become a condominium.

So the description of the circumstance in sub (2) is the one that's relevant for condominium developers?

MR. HEWSON:  Correct.

MR. VEGH:  And so let's walk through this circumstance, then, and we will see what the obligations are of distributors and submeterers where a condominium developer is installing submeters or smart meters.

And the circumstance here is the installation; right?  Where there's an installation of smart meters or submeters, then the condominium developer has the right that submeters or smart meters be -- of a certain type be installed?

MR. HEWSON:  Under 53.17(1), yes.

MR. VEGH:  That's right, under 53.17(1).

MR. HEWSON:  It deals with the installation.

MR. VEGH:  Yes.  And so if we were to look at, say, the right of a condominium developer, to use that phrase, under the circumstances in section 3 of the regulations, the circumstance is where the condominium developer is installing smart meters, then -- or submeters, then the submeter provider -- or the smart meter provider must install meters that meet a certain technical requirement?

MR. HEWSON:  Sorry, the smart meter or the smart submeterer?

MR. VEGH:  Both.

MR. HEWSON:  Both, yes, they have to meet whatever the technical requirements are that have been specified.

MR. VEGH:  Yes.  So that's the right of the condominium developer under sub (2) -- sorry, paragraph 2 of section 3.

MR. HEWSON:  Of the regulation.  But if I understand where you're going, I mean, you are talking about the installation, which is why I keep taking this back to the regulation around licensing, and, in fact, even subsection (2) and the requirement to then bill using the system that's been installed.

So I think the choice is to both install and have somebody provide a service.

MR. VEGH:  Sub (2) doesn't talk about a choice; right?  It says where a condominium developer is installing submeters or smart meters, then that's a circumstance that triggers the obligation of a distributor or a smart meter provider; right?

MR. HEWSON:  In the regulation, you are talking about?

MR. VEGH:  Yes, that's right.

MR. HEWSON:  Yes, um-hmm.

MR. VEGH:  Now, again, you say in your letter to Toronto Hydro that unless the customer requests otherwise, the distributor's obligation is to install a bulk meter -- bulk interval meter to supply a new condominium property.

Now, we have gone through 53.17.  We have gone through the regulations, and the -- neither of these make any reference to the request of condominium developers; do they?

MR. HEWSON:  Under the DSC, a condominium developer is considered a customer.

MR. VEGH:  So we will get to the DSC.  We are looking now at section 53.17 of the Electricity Act and the regulation, which doesn't refer to the request of a condominium developer; does it?

MR. HEWSON:  I guess I am not sure what you are taking from the fact that you and I seem to have agreed that number 2, sub (3), subsection 2 of the regulation talks about the installation of smart meters or smart submeters.  So somebody is making a choice there, and that seems to be the customer, which is the developer.

I just wanted to be clear that I think that we're in agreement that somebody's making a choice; correct?

MR. VEGH:  Well, I will ask the questions, Mr. Hewson.

MR. HEWSON:  Okay.

MR. VEGH:  And the question to you is whether or not anything in the regulations or in 55.17 refer to the customer request or the customer choice.  I am not talking about the DSC.  We will get to the DSC.

But there is no reference in any of these sections to the request of condominium developers?

MR. HEWSON:  I am having a hard time because of the fact that in your discussion with me about section 3, sub (2) of the regulation, you seem to have stated several times there was a choice, but there is nothing -- if you want me to agree that there is nothing specifically that says a developer has a choice, those words are not used in any of the sections, no.

MR. VEGH:  No, I didn't think so.  And there is also no reference to the obligation to install a bulk interval meter in these sections?

MR. HEWSON:  No, I don't believe there is.

MR. VEGH:  So this enforceable provision at least, section 53.17 plus the regulations, are silent on the points made in your October 22nd letter; right?

MR. HEWSON:  Well, again, and I understand we're trying to go through each piece, but the statement in my letter was the aggregation of the different sections of legislation and regulation, yes.

MR. VEGH:  Right.  So --

MR. HEWSON:  But there is nothing specific here that says that the customer or that a distributor must install a bulk meter when requested in these sections.

MR. VEGH:  Okay, so that's 53.17.  Now, the other section that you referred to in your letter and you referred to in your testimony today and the other enforceable provision that Toronto Hydro is charged with not complying with is section 5.1.9 of the Distribution System Code; right?

MR. ZACHER:  Mr. Chair, if I might just interject, conscious of what you had said earlier, but I think it's one thing for Mr. Vegh to be asking about the letter and how Mr. Hewson reached conclusions in the letter, but to take him to provisions in the statute or the regulation and say this regulation doesn't use the word "request", this regulation doesn't use the word "choice", this regulation doesn't use the word "bulk meter", these are not things you require a witness to answer.

Mr. Vegh can make those arguments.  They are legal arguments.

MR. KAISER:  Well, he is testing the basis for the witness's opinion which the witness has given in these letters; that's all.  Please go ahead, Mr. Vegh.

MR. VEGH:  Thank you, sir.  And I do appreciate your rulings on this, and it is simply unfair, frankly, for Mr. Zacher to keep interrupting, every time I am asking a question, on a ruling you have already made.  Now, you said you will patrol this, and, if you think I am going too far or being inappropriate, you will let me know, but I would ask Mr. Zacher, through you, sir, to let me complete my cross-examination.

I would like to turn now to section 5.1.9 of the Distribution System Code, which is the other enforceable provision at issue in this case and which you also rely upon in your letter to Toronto Hydro.

So let's look at section 5.1.9.  It's at page 31 of the supplemental book of materials right behind the regulation that we were talking about.  Now, again, section 5.1.9 reads that:
"When requested by either:
"(a) the board of directors of a condominium corporation; or (b) the developer of a building..."

That is a condominium developer:
"...a distributor shall install smart metering that meets the functional specification of Ontario Regulation 425/06..."

So unlike 53.17, 5.1.9 only puts obligations on distributors; right?

MR. HEWSON:  Correct.

MR. VEGH:  And in terms of the obligation on the distributors and Toronto Hydro in this case, you are not alleging that Toronto Hydro refused to install smart metering when requested to do so by condominium or by a condominium developer; right?

MR. HEWSON:  No, I don't believe we are alleging that.

MR. VEGH:  And so to that extent at least you are not saying that Toronto Hydro failed to meet its obligation is section 5.1.9?


MR. HEWSON:  I think as I -- the answer I was giving is that.

MS. CHAPLIN:  Your microphone is not on anymore.

MR. HEWSON:  Sorry.  I believe the answer I gave was I am not aware of any allegations that when you were requested to install, you didn't.  If you would like me to elaborate on my understanding of why that section was referenced, I would be happy to.

MR. VEGH:  Why don't we do this a piece at a time, and you will have your opportunity to explain your position on the purpose of this section.


If I understand what you are saying about this section, you're saying that Toronto Hydro's obligation only arises when there is a request by a board of directors or a condominium developer.

MR. HEWSON:  Yes.

MR. VEGH:  In fact, you are saying that the only circumstances under which Toronto Hydro can install suite meters is when there is that request either by condominium corporation or condominium developer.

MR. HEWSON:  That is, in fact, the purpose of the section in my view, yes.

MR. VEGH:  So in order for the Board to agree with you, the Board would have to insert the word "only" at the beginning of section 5.1.9, that's right, so it reads "only when requested by the Board of Directors," that's how you read this?

MR. HEWSON:  Yes.  As I stated in one of my letters, it is my view that's it's only when requested.   That's the purpose of putting the section in and the term "when requested."  If it was up to the distributor to decide, the Board wouldn't have, in my view, been required to put in a section that stated that they were required to do so when requested.

MR. VEGH:  So in your view, the proper way to read this is to really insert the "only" at the beginning.

MR. HEWSON:  Well, I think that "only" is necessary if someone is taking the view that a distributor has the right to do something, and it's not my understanding that the distributor has that right.  The distributor has an obligation and the Board has put the obligation on it.

MR. VEGH:  So is that a way of saying yes, that you would - you say the proper interpretation of this section has the world "only" before the word "when."

MR. HEWSON:  I would say that it's only when requested.

MR. VEGH:  Yes.  And this appears to be how the compliance staff has described the Distribution System Code to the Board, and I would like you to keep open the document and page 31 of the Distribution System Code, but also go to Toronto Hydro's prefiled evidence at tab 1, which is a briefing note from the -- I guess from the compliance staff to the electricity distribution committee of the Board.

MR. HEWSON:  Sorry, which tab?

MR. VEGH:  Toronto Hydro prefiled evidence, tab 1.  Sorry tab B1.  B1.

MR. HEWSON:  Thank you, I have it now.

MR. VEGH:  And the document here is a document that the compliance counsel has produced and it's a briefing note requesting guidance from the electricity distribution committee of the Board, and at page 35 of the materials, which is page 7 of the briefing note, you, again - sorry, are you the author of this note or is Mr. Gasparatto the author of this note or both of you?

MR. HEWSON:  Mr. Gasparatto may have authored.  It does indicate that he authored it.

MR. VEGH:  Why don't we just go along.  If there is a concern you have with addressing this and you think Mr. Gasparatto is better positioned to do that, you can let me know.

If you go to page 35 under the quotation from section 53.17 of the Electricity Act, there is a description of the Distribution System Code provision, where you are talking about section 5.1.9, and you say that:
"Section 5.1.9 of the DSC itself also clarifies that a distributor must install smart metering only when requested to do so by the condominium corporation or the developer."


So, again, your interpretation of this requires the concept or the word "only" being inserted to this provision.

MR. HEWSON:  I think it comes with the statement of being "when requested."

MR. VEGH:  Okay, so I think we are clear on that in your belief that the word "only" is required.

Now, you say in this note that -- you say that this is made clear from the materials issued by the Board when it amended the DSC and specifically when it created - sorry, when it created the smart metering code and amended the DSC, and so you're saying that the purpose of this is made clear from the purpose of section 5.1.9 of the DSC as expressed by the Board; is that right?

MR. HEWSON:  Sorry, I think I got lost there a little bit.  Could you go through that one more time?

MR. VEGH:  You're saying that the insertion of the word "only" is made clear in section 5.1.9, is made clear by the materials produced by the Board when it amended section 5.1.9?

MR. HEWSON:  Yes.

MR. VEGH:  Okay.  So let's take a look at what the Board said when it added section 5.1.9.  And the Board released two documents, notice of proposal to amend a code -- or two versions of that notice at tabs 10 and tab 11.  In tab - sorry, these are at tabs 10 and 11 of Toronto Hydro's prefiled evidence.

So tab 10 is the first notice of proposed amendment dated January 2008, and tab 11 is a revised notice dated June 10, 2008, so these are the materials that accompanied the creation of section 5.1.9.

So if we go to the first one where there is a description of the amendment to the DSC that adds section 5.1.9, that's found at page 151 of the book of materials or page 4 of the notice.

MR. HEWSON:  I have that.

MR. VEGH:  You have that.  And it refers back to section 4 - sorry, refers back to regulation 442, which is the regulation we were looking through that sets out the circumstances under which section 53.17 of the Electricity Act becomes operative.

So it's referring back to section 442.  And it notes that:

"Regulation 442 states that licensed distributors shall install smart meters of a type authorized by [the code] or that meet the criteria or requirements that may be set by an order or code issued by the Board."

And then:

"Regulation 442 states that licensed distributors who are installing smart meters in condominiums do not need to comply with Ontario Regulation 425/06..."

the technical requirements or criteria,
"...unless required to do so by the Board."

So that's what it's referring to.

Then it says:

"The Board has determined that licensed distributors installing submeters in a condominium must comply with the requirements set out in Regulation 425.  A section will be added to the DSC to make that requirement mandatory for all licensed distributors."

And then the Board attaches the section of the -- attaches the proposed amendment to the Distribution System Code which is an earlier form of section 5.1.9, but I think you would agree that in substance it's the same.

MR. HEWSON:  It's similar, yes.

MR. VEGH:  So the Board added section 5.1.9 to the Distribution System Code in order to require distributors to comply with the technical requirements that apply to submeterers; right?  That's what this says.

MR. HEWSON:  Correct.

MR. VEGH:  So it does not say that the purpose of section 5.1.9 is to restrict suite metering to where there is a request from a condominium developer; does it?

MR. HEWSON:  It states that they've put the section in to ensure that, when requested to do so, a distributor is required to install, yes.

MR. VEGH:  No, sorry, sir.  When you look at what the Board says in section A under DSC, doesn't the Board say that it has determined that licensed distributors installing smart meters in condominiums must comply with the requirements set out in regulation 425 - those are the technical requirements - and a section will be added to the DSC to make that requirement mandatory for licensed distributors?

And the reason the section was necessary was because regulation 425 exempted distributors from meeting those technical requirements unless ordered to do so by the Board?

MR. HEWSON:  Correct.

MR. VEGH:  So the purpose of the amendment to the DSC of adding section 5.1.9 was to make clear that the distributors must comply with the technical requirements in Regulation 425.  That's what this section says; doesn't it?

MR. HEWSON:  Yes.  It was put in to ensure that the utilities or the licensed distributors were required to meet the technical specifications.

MR. VEGH:  Thank you.  And when you go through -- I think we have made that point clearly enough.

Now, finally, at page 156 on this -- of the materials, which is the final page, there is a -- there is the opportunity to make comments and -- et cetera, and it says that if parties have comments or submissions or questions -- sorry, if parties have questions on this, they should conduct Laurie Reid.  Laurie Reid is an employee at the Board?

MR. HEWSON:  Correct.

MR. VEGH:  And seeing these amendments through would have been her project?

MR. HEWSON:  Yes, I believe Laurie was the project manager for these code amendments.

MR. VEGH:  Now, I notice, and I don't think we have to go back to it, but that Board Staff -- compliance staff did produce a protocol identifying who advised compliance staff in the development of -- sorry, in the investigation and prosecution of this matter, and I noticed that Ms. Reid's name was not on that document.

MR. HEWSON:  I don't have the protocol in front of me, but I accept your -- I don't recall Laurie's name being on it, no.

MR. VEGH:  So because her name was not on it, she did not assist compliance staff in its interpretation of these Code amendments; right?  Otherwise, her name would be on the protocol?

MR. HEWSON:  No, that's true.

MR. VEGH:  Now the final enforceable provision that you refer to in the notice is section 3.1.1 of the Distribution System Code; right?

MR. HEWSON:  Correct.

MR. VEGH:  Now, you say that Toronto Hydro's policy is inconsistent with its obligation to connect under section 3.1.1 of the Distribution System Code; right?

MR. HEWSON:  Correct.

MR. VEGH:  Now, can we turn to section 3.1.1 of the Distribution System Code?  That's at page 31 of the supplemental book of materials, Exhibit K1.8.

And 3.1.1 of the Distribution System Code provides that in determining how to comply with its connection obligations, a distributor may consider a number of factors, and the first factor listed that may be considered is a contravention of the laws of Canada or the Province of Ontario.  Do you see that?

MR. HEWSON:  Yes.

MR. VEGH:  Now, as you know, one of Toronto Hydro's -- I am sorry, one of the laws that Toronto Hydro is concerned about in terms of potential contravention is the law respecting exempt distributors.  Are you aware about how that concern is being raised in this case?

MR. HEWSON:  I am aware, yes.

MR. VEGH:  So that's the law that I would like to address first; that is, the law respecting exempt distributors.  And what I would like to understand from you is, first, how that exemption applies generally, and then, secondly, how it applies in the context of condominium boards and condominium developers.

Now, first, just generally, you'd agree that subject to exemptions, a distribution licence is required to convey electricity?

MR. HEWSON:  Yes, I'd agree, subject to the exemptions.

MR. VEGH:  Subject to the exemptions.  And a component of a licence requirement -- so, again, this is where an exemption is not in place.  A component of a licence requirement is that a distributor may only charge distribution rates that have been approved by the Board; in other words, a licensed distributor may only charge distribution rates approved by the Board?

MR. HEWSON:  Well, in fact, I think there is a regulation that prohibits charging for distribution unless you have an order of the Board, and then there are exemptions, and the exemptions that deal with licensing generally also deal with exemption from rates.

MR. VEGH:  Right.  So I'm saying, subject to those exemptions, a licensed distributor requires a rate order from the Board to charge distribution rates?

MR. HEWSON:  Yes, okay.  Yes.

MR. VEGH:  Thank you.  So unless a distributor can bring itself within the terms of an exemption, it can only charge OEB-approved distribution rates?

MR. HEWSON:  If it wants to charge for distribution service.

MR. VEGH:  Right.  So let's look, then, at the exemption regulation, and that's set out the next page of the book of documents here, page 33.  And as a regulation, this is an enforceable provision, compliance with this regulation?

MR. HEWSON:  Yes, it is.

MR. VEGH:  Now, I'd like to go to some of the interrogatory responses that you provided, because we have -- Toronto Hydro has some questions on your interpretation on this exemption regulation.  And I am going to ask you to turn to some of those interrogatories, and the interrogatories really start around Interrogatory No. 7.

So maybe we will do it -- I think I could just use the book K1.7 that my friend provided, interrogatory responses of compliance counsel and Toronto Hydro.

So tab -- sorry, tab 1 are the compliance counsel's interrogatory responses, and if you go to interrogatory --

MR. HEWSON:  Sorry, Mr. Vegh, I am just trying to locate a copy of the interrogatory responses.

MR. VEGH:  Okay.  Another place you can find them, if you don't -- do you have that book, K1.7?

MR. HEWSON:  No, I don't have a copy of that book.

MR. VEGH:  The other place you could find them is at tab 2 of Toronto Hydro's prefiled evidence.

MR. HEWSON:  I now have them.

MR. VEGH:  Okay.  I just want you to have those handy, because we asked you some questions around the exemption requirements.

Maybe just starting -- I'm just going to walk through some of the interrogatory responses, because they do help facilitate this part of the review here.

So you've agreed that the exemption requirement is an enforceable provision, and you agreed -- in response to Interrogatory No. 1, after raising a few objections, you agreed that your responsibilities as chief compliance officer included issues of compliance with respect to exempted distributors.  So that's the exemptions under Regulation 161/99?

MR. HEWSON:  That's true.

MR. VEGH:  You have, in fact, in the past investigated whether exempted distributors have acted in compliance with this exemption requirement?

MR. HEWSON:  Yes, we have had a few complaints that we have investigated in regards to compliance with the exemption.

MR. VEGH:  And you refer to that, I think, in response to interrogatory 7(ii).  You indicate that you have investigated allegations of non-compliance with the exemption obligations; right?

MR. HEWSON:  That's true.  That's correct.

MR. VEGH:  In fact, in interrogatory 7(vi), you indicate that you have investigated complaints regarding condominium developers and their compliance with the exempt regulation -- exemption regulations; right?

MR. HEWSON:  Yes, I believe we have.

MR. VEGH:  Okay.  So before I go into condominium developers in particular, I would like to get some -- ask some questions about the structure or architecture of the exempt distribution concept more generally.

This issue has been addressed by the Board on a couple of occasions and most recently in the discretionary metering decision, a copy of which is at tab 16 of Toronto Hydro's materials.  That's the decision and order dated August 13, 2009.


MR. ZACHER:  Mr. Chair, while I am reluctant to wade in again, I am not sure why it's appropriate for Mr. Vegh to be asking Mr. Hewson about the Board's decisions in relation to exempt distributors.  He can make what arguments he wants to make about it.  It doesn't form the basis of any of the letters that Mr. Hewson wrote and that Mr. Vegh was asking him about earlier.


MR. KAISER:  I think this is the same issue, Mr. Zacher.  I think Mr. Vegh is testing the witness as to the basis for his interpretation of the statute and in that respect considering the Boards various decisions and proceedings and we think it's appropriate.  So we will allow Mr. Vegh to continue for now.


MR. VEGH:  Thank you, sir.  So you have a copy of that decision at Tab 16.

MR. HEWSON:  Yes I do, thank you.

MR. VEGH:  And you are familiar with that decision?

MR. HEWSON:  Yes, very.

MR. VEGH:  Yes.  And one of your responsibilities as chief compliance officer would be to ensure compliance with this decision.

MR. HEWSON:  In fact, this decision came out after I was no longer in the role of chief compliance officer.

MR. VEGH:  So it's one of the roles of compliance staff to ensure compliance with this decision.

MR. HEWSON:  Yes.

MR. VEGH:  So if you go to page 10, please, of that decision, there is a discussion on the architecture of exempt distribution and there is a heading that uses that term, and the second paragraph under that heading refers to section 4.01 of Regulation 161. -- sorry, 161/99.  Now the specific categories of exempt distributors in this case related to residential apartment buildings and industrial/commercial and office buildings.  And then the decision says, starting at -- the last two sentences in this paragraph say:
"A key qualification for exempt distributors is that they must distribute electricity for a price no greater than that to recover all reasonable costs, and this means that the distribution of electricity cannot be taken by an exempt distributor for a profit."

Are you familiar with that portion of a decision?

MR. HEWSON:  Yes, I am, that the exempt distributor is not permitted to charge greater than reasonable costs, yes.

MR. VEGH:  And that the distribution of electricity cannot be undertaken by an exempt distributor for a profit.

MR. HEWSON:  By the exempt distributor, yes.

MR. VEGH:  Yes.  And the next -- I will come back to this decision, but the next tab in the materials is an excerpt from the Board's decision in March 2004 which addressed the service area amendment proceeding, sometimes called a SAP proceeding, I guess.  And there is an excerpt from paragraph 183 which, again, talks about the exemptions under section 401 of the exemption provisions and the Board says for the -- this is at the bottom paragraph 183, the last two sentences:
"For the exemption to apply, the distributor must simply recover its reasonable costs associated with the distribution and not impose upon consumers a price which includes a profit."

Are you familiar with that decision?

MR. HEWSON:  I am familiar with the decision and again agree with the fact that it states that the distributor to be exempted must only recover its reasonable costs.

MR. VEGH:  And would you agree that the discretionary metering decision that we have looked at from August of 2009 is consistent with the approach of the SAP decision in that regard?

MR. HEWSON:  Yes, I would.

MR. VEGH:  Different circumstances, greater elaboration, but the same basic approach to the issue.

MR. HEWSON:  Very similar.

MR. VEGH:  Okay.  So there are two elements of the profit issue that I would like to discuss in greater detail.  The first is going back to the document at tab 16, the discretionary metering decision.  There is a reference at page 197.  So now the Board is addressing some of the components, and so the first passage I would like to take you to is near the top of page 197.  The first full paragraph second sentence says:
"The exempt distributor, that is the landlord in this case, must pass each of these components through to the consumer, that is the tenant, at a rate which is no greater than the reasonable cost charged to the exempt distributor by the licensed distributor through the bulk meter."

So to obtain the exempt status, the exempted distributor must simply pass through bulk distribution costs; right?

MR. HEWSON:  Can you just give me a minute to read the paragraph?

MR. VEGH:  Sure.

MR. HEWSON:  I think this is consistent with the paragraphs that we looked at earlier that say that the exempt distributor is to pass through the reasonable costs; yes.

MR. VEGH:  Well, the reasonable costs charged to the exempt distributor by the licensed distributor through the bulk meter.

MR. HEWSON:  Yes.  I don't think there is any indication that there is to be a mark-up or increased cost directly on the licensed distributor's charges.

MR. VEGH:  Right.  So the licensed distributor -- sorry the licensed distributor charges the exempt distributor a bulk charge.

MR. HEWSON:  Yes.

MR. VEGH:  And the exempt distributor, to maintain the exemption, can allocate that charge out to the unit holders but can't add to that charge.

MR. HEWSON:  The exempt distributor can't, unless there are other service providers or other services involved in actually getting the electricity to the consumer.

MR. VEGH:  But he can't take the bulk distribution bill and mark it up.

MR. HEWSON:  Not for its own purposes, no.  I guess what I am trying to get at or understand, make sure I am not misleading anyone, is that the exempt distributor is not allowed to mark up the charges that it's being charged by the licensed distributor, a retailer, if it happens to have a retail contract, or a service provider -- you know, there are other service providers involved in conveying the electricity, delivering it to the consumer.

MR. VEGH:  So the exempt distributor can recover the reasonable costs of breaking down the allocation of the bulk meter costs across the unit holders, a cost it incurs to break down that bulk meter costs, but can't take that bulk meter cost and mark it up and collect the mark-up -- and collect a higher revenue from condominium unit holders?

MR. HEWSON:  Well, I would have to agree with you subject to the fact that I have never reviewed a case to fully understand how your hypothesis would work.  So I wouldn't be able to say categorically no.  It may be that the contract they have with a service provider relates back to some percentage of the delivery cost as opposed to a fixed charge of some sort.  But they are not marking up, they are not marking it up for their own purposes.  And if they were, I would agree they would not be meeting the criteria for the exception.

MR. VEGH:  Because it is the distributors who are exempted --

MR. HEWSON:  Yes.

MR. VEGH:  -- from the distribution licensing and rate regulation requirements.

MR. HEWSON:  Yes.

MR. VEGH:  And if a distributor marks up the bulk bill, that distributor is acting inconsistently with that exemption.

MR. HEWSON:  Correct.

MR. VEGH:  So for the distributor to maintain its exempt status, it can only pass through the bulk distribution costs.

MR. HEWSON:  It can only pass through the reasonable costs, yes, which would presumably include the bulk costs.

MR. VEGH:  But it cannot profit from other bulk costs.

MR. HEWSON:  The exempt distributor, no.

MR. VEGH:  That's right.  Now, going down this page, the two paragraphs down, it says that:
"It follows that in installing and administering smart submeters, the fundamental rule governing the activity for the landlord is that the landlord may not impose any costs associated with the smart submetering activity that violates the primary rule governing his status, which is that the price charged for the distribution of electricity can be no greater than that required to recover all reasonable costs associated with the distribution of electricity to the building, as recorded by the bulk meter."


I think that just repeats what we were talking about; right?

MR. HEWSON:  Correct.

MR. VEGH:  The next sentence says there is no room in this equation for royalties payable to the landlord or any other charge beyond a demonstrably reasonable set of costs associated with submetering activity.  So there is no room for royalties or payment of a royalty to an exempt distributor.  That's not permitted; right?

MR. HEWSON:  That's the finding of the Board in the decision.

MR. VEGH:  Right.  Now, over to page 198, it's a little more of a complex topic, the one of billing determinants, but it's an important one and so I would like to go through it with you in some detail.

I am talking about the three paragraphs -- three bottom paragraphs on page 198, and this, again, goes to the charges to the landlord -- or to the exempted distributor at the bulk meter, and it says:
"Landlords are charged by licensed distributors according to the amount of electricity entering the premises as measured by a bulk meter.  The billing determinant used to create the bill for the landlord, who is typically a general service customer, is based on a non-coincident demand measured in kW or kVA at the meter. In order to qualify as an Exempt Distributor, it is the cost generated by this methodology that may be passed through to the individual tenants.  To the extent that the smart submetering equipment uses a different billing determinant, the sum of individual tenants' burden will not accord with the bulk meter billing determinant methodology.  The result of this mismatch is a potential for excess revenues, which would take the arrangement out of the Exempt Distributor qualification.
"In order to avoid this outcome, which would violate the pass-through requirement, in these circumstances the landlord's allocation of the distribution cost to individual tenants must be based on their proportional share of the overall bulk meter burden."

And the Board has underlined "proportional":
"... share of the overall bulk meter burden.  That is to say that the quantum of the monthly bill derived from the bulk meter and payable by the landlord must be distributed to individual tenants according to their proportional share.
"Billing predicated on individual non-coincident peak demands, for example, is not apparently compatible with the requirements of the Exempt Distributor's pass through obligation."

So, as I read this -- and the compliance group is in charge with understanding and enforcing this, but as I read this, an exempt distributor must only allocate distribution costs charged to it and cannot use individual billing determinants for individual units; do you agree with that interpretation?

MR. HEWSON:  I think the decision says that this is a potential for a mismatch and a potential issue.  I think until one were to investigate -- and I am not aware of any investigation we have undertaken in the compliance group looking at this.  So I don't know that I could agree with you that it will result.

I mean, you have read from the decision.  I think the decision is pointing out that there is the potential for something to happen, in that it could then raise an issue of whether the exempt distributor is collecting an inappropriate amount or an excess amount, but I am not aware of any investigation.

MR. VEGH:  So this is the potential; fair enough.

MR. HEWSON:  Um-hmm.

MR. VEGH:  And the Board says "in order to avoid this", if you look at the second paragraph I read to you:
"In order to avoid this outcome, which would violate the pass-through requirement, in these circumstances the landlord's allocation of the distribution cost to individual tenants must be based on their proportional share..."


Right.  So you are right there is a potential, and to avoid that potential the Board has said what must happen from the exempt distributor; right?

MR. HEWSON:  I agree that's what the Board said.

MR. VEGH:  It goes on to say:
"That is to say that the quantum of the monthly bill derived from the bulk meter and payable by the landlord must be distributed to individual tenants..."


So this is not dependent on some future investigation.  This is a mandatory requirement; right?

MR. HEWSON:  Yes -- well, the Board has said in this decision that it -- for a landlord to maintain the exemption, this is what's required.

MR. VEGH:  And, fair enough, the discretionary metering decision addressed residential apartment buildings and commercial properties, but you, as chief compliance officer and the compliance staff, have applied this exemption requirement in a number of other contexts, as well; right?

MR. HEWSON:  We have used the actual -- the basis of our review is the service area amendment decision you quoted from earlier.

MR. VEGH:  Yes, and which you said is consistent with the discretionary metering decision?

MR. HEWSON:  It's very similar.  This description and statement by the Board is something that was not covered in that earlier decision and I don't believe had been spoken to by the Board previously.

MR. VEGH:  Okay.  So let's take a look at -- keep that point in mind, because I do want to come back to it.

You do say -- that's what you said.  So let's go to tab 18, which is compliance office quarterly activity report for second quarter 2008-2009.

And so you have mentioned this was a report that was prepared under your supervision?

MR. HEWSON:  Yes.

MR. VEGH:  If not directly authored by you?

MR. HEWSON:  It was under my supervision, yes.

MR. VEGH:  Right.  And so if you turn to page 3 of that report, which is page 217 of the evidence, it refers to an investigation that you carried out or the compliance people carried out regarding electricity practises by an exempt distributor.

It says that you have carried out this investigation and sets out what you found in this investigation.  So it says:  The investigation found (a) -- so this is looking at the context -- sorry, just some background -- looking at a different context.  This is a trailer park.

This was an investigation you carried out with respect to the question of whether the trailer park operator was acting consistently with the exemption requirements that we've looked at?

You say:
"An investigation found that (a) the distributor purchased the electricity as a standard supply service from a licensed distributor and retails it at a price that is no greater than the price for which it purchased."

So that's the commodity.
"(b) The distributor distributes the electricity at a cost.  It recovers in total only the amount that it is billed by the licensed electricity distributor."

And that goes to the point we were just talking about, that you can allocate the bulk bill, the total bulk bill, but that's all.  You can't add to the total bulk bill; right?  That's what (b) is referring to?

MR. HEWSON:  Yes.

MR. VEGH:  And (c):
"The distributor allocates the charges on a reasonable basis.  It was concluded that the distributor qualified for exempt status and was not in violation of any legislation or regulatory requirements."

So in carrying out this investigation, you applied the same criteria that the Board described in the SAP decision, and then went into more details in the discretionary metering decision; fair?

MR. HEWSON:  I guess the only qualification is I -- and I can't recall in the case of (b) how they recovered it, whether they recovered it directly in proportion to the -- as the Board discussed or found in the discretionary metering decision.

As I indicated, that's a relatively new decision and relatively new finding of the Board in terms of the exemption.

What I believe we looked for was to ensure that the bulk bill that was charged was being recovered from all the customers, and that any service charges on top of that were being properly recovered as a cost.

MR. VEGH:  As a cost and on a not-for-profit basis?

MR. HEWSON:  For the exempt distributor, yes.

MR. VEGH:  Just to be clear, I think we are distinguishing between a couple of points.  So (b) talks about the distributor can only distribute the bulk bill, and then (c) is how the distributor allocates the charges to customers.

And, fair enough, you say the allocation is on a reasonable basis.  It doesn't have the level of -- into the discussion of billing determinants as is carried out in the discretionary metering decision?

MR. HEWSON:  Right.

MR. VEGH:  So it's a little more loose in terms of the allocation.  It's on a reasonable basis; right?

MR. HEWSON:  Without going back and reviewing the case, I wouldn't be able to tell you any more than that.  It may have been that the bulk meter arrangement or the metering arrangement in that context would have led to the same proportional allocation.  I don't know.

MR. VEGH:  Right.  So it may be exactly proportional or it may be reasonable, but it had to be at a reasonable level of allocation among the individual consumers?

MR. HEWSON:  Well, what it says here is that only the amount that was billed by the distributor was recovered.  So I take it from that without refreshing myself on the individual facts of the case that what we found was that they were not marking up the distribution bill.

MR. VEGH:  Okay.  You found that they weren't marking it up and you found that the allocation among the actual consumers was reasonable.

Okay, so you applied the SAP decision in a different context, it is a context of a trailer park instead of the licensed service area but you applied the same criteria.

MR. HEWSON:  Same criteria as what?

MR. VEGH:  As the SAP decision.

MR. HEWSON:  Yes.

MR. VEGH:  Now tab 22 is another quarterly activity report, this is for the 2007/2008 fiscal year.  And on page 239, you referred to a letter that you wrote to a market participant and I believe the facts in that case were -- so page 239, top bullet point, sorry about that.

The facts in that case was distribution - sorry, the provision of distribution services from one industrial facility to another, and you determined that this was consistent with the requirement for exempted distributors; right?

MR. HEWSON:  Just give me a second, I am just reviewing it.

MR. VEGH:  Sure.

MR. HEWSON:  And your question was?

MR. VEGH:  You determined that the practice described in this report was consistent with the requirement for exempted distributors.

MR. HEWSON:  Yes, if I recall, and what's stated here is the view is provided based on the fact that all the facilities were going to be on property owned by -- that met the criteria for the types of buildings and facilities and were on property that was owned by or under the control of the distributor and the qualification that I provided, which is noted here, is that for them to be able to meet the exemption, they would have to make sure that they were passing -- distributing electricity for a price no greater than that required to recover all reasonable costs.

MR. VEGH:  So again, this involves passing through the distribution bill and not marking up distribution services; right?

MR. HEWSON:  Not marking up the distribution services but ensuring you recover all reasonable costs including any service costs required for the -- as you mentioned, the allocation of the bill or any individual metering.

MR. VEGH:  But the point is for both the trailer parks and these industrials, they are not going into the distribution business, they are taking a distribution bill dividing it up kind of downstream.  They have to recover the cost of doing that because there is a cost of doing that, but they can recover the cost of doing that but they are not supposed to be in the distribution business, that is, charging for distribution services; right?

MR. HEWSON:  Not if you are an exempt distributor, but if those companies were to engage a service provider to undertake that, they would be, in my view, compliant with the criteria if they pass through the cost of that service provider, either putting in the meters or reading the meters or distributing the bills, collecting the bills, any services like that.

MR. VEGH:  Those services those are kind of administrative services as you mentioned, reading the meters sending the bills out, collection, et cetera, but not distributing electricity.  They are metering, right, they are not distributing?

MR. HEWSON:  They are the services related to metering and billing the consumers.

MR. VEGH:  Right.  But there is no entitlement for a service provider to mark-up distribution services either.

MR. HEWSON:  I would agree that there is no entitlement for the exempt distributor.  I am not sure how the service provider -- smart meter provider or any type of metering service provider would be marking up the bill.  I am not sure how that would happen I have never looked into a case related to that.

I don't think that would be in compliance with the criteria based on just a quick thought about it, but I would have to look at a specific situation.  It may be the contractor or service they are providing relates back to the amount that's distributed and therefore there is -- their charge is based on the delivery.  Some people may look at that as a mark-up, but I don't think I would call that a mark-up.  I would call that the administrative charge.

MR. VEGH:  Leaving aside the administrative charge for a minute, I think this is an important point that I would like to clarify with you, the restriction on charging for distribution services is a restriction on charging a mark-up on the conveyance of electricity, right, that's what a distribution service is?

MR. HEWSON:  Correct, yes.

MR. VEGH:  So, fair enough, a service provider can come in, install meters, read meters, bill customers and be compensated for doing that, but they can't come in and provide a distribution service to those customers an charge customers for the conveyance of electricity or the distribution of electricity, because if they were, then they would have to come to the Board and get a Board-approved distribution rate.

MR. HEWSON:  You're talking in the context of distribution that would otherwise meet the exempt -- exemption criteria?  So -- just so I understand.  So someone -- a condominium corporation engages somebody to put in the wiring, install metering and charge for everything from the point of the bulk meter, would -- I think that they may be able to recover those costs as long as - again, they are not marking up the bulk meter bill.  What they are charging for is the cost of installing whatever facilities were necessary for delivering the electricity.

I just don't want to confuse the notion of distribution, but I agree with you that generally the premise is that they are providing services related to metering and billing.

MR. VEGH:  Right.  And not distribution.

MR. HEWSON:  Not distribution in the way that we typically think about it, no.


MR. VEGH:  Well, not distribution in the way that the Board regulates because if they were providing a distribution service, they would either have to be regulated by the board or exempt from that regulation; right?

MR. HEWSON:  Yes.

MR. VEGH:  The only way to be exempt by that regulation is to not charge a mark-up on the distribution service.

MR. HEWSON:  Even in the context of what I was just explaining, it's still the exempt distributor that's providing the distribution service to the consumers and therefore they can't mark up anything.

MR. VEGH:  No one can mark up distribution services without an order from the Board, can they?

MR. HEWSON:  What I am trying to be careful about is I don't know all the different circumstances out there in terms of private property where someone may have installed wires and be including the cost of the installation of those wires as part of the charge that they are charging consumers, either in a condominium or in some other facility.

So there may be a wire from the bulk meter to the individual condominiums that are part of a cost that's being charged back to the customer.

MR. VEGH:  Okay.  So why don't -- maybe we will get through some concrete examples that Toronto Hydro has provided and you can give me your views on whether or not that is in compliance or not in compliance.

MR. KAISER:  Mr. Hewson, in that case, can they charge the cost of capital on the wires?

MR. HEWSON:  I think what the Board has said in the discretionary metering, going back to the services related to putting in the meters and providing the services that there can be a reasonable administrative charge.  I don't think the Board has ever opined on whether that includes the cost of capital.  In my own view, it would be appropriate to include the cost of capital because that is part of the cost of acquiring the assets and installing the assets is the cost of borrowing money, ensuring that you can fund the installation.

MR. KAISER:  Thank you.

MR. VEGH:  Now, what -- I'd like to bring this back down, now, to the examples of condominiums and condominium developers.  And I think it would be helpful before going into the specific examples raised in the evidence, it would be a helpful place to go to address the Board's discussion of condominiums in the context of exempt distribution, and that -- we find a discussion on that point at tab 11 of Toronto Hydro's materials, which is the June version of the notice of revised proposal.

MR. HEWSON:  I have that.

MR. VEGH:  Okay.  And page 160 sets out a discussion of condominiums as exempt distributors.  And before getting into that discussion, the Board lays out some definitions and refers back, again, to Regulation 442, which is the regulation that we've talked about and the reference to the different classes of property that are relevant, and I think you are familiar with these sections.

I am looking at the discussion about the classes of property described in Regulation 442.  Classes of A and B are both including condominiums, and category 3 is a building at any stage in construction on land which a declaration is intended to be registered.  So that's really land under the control of a condominium developer; fair?

MR. HEWSON:  Right.

MR. VEGH:  So when the Board says in the next sentence that for the purposes of this notice, the three classes of property described above will be referred to as "condominiums", so the Board is treating condominium corporations and condominium developers interchangeably in this notice; right?

They are all condominiums?

MR. HEWSON:  For the purpose of the notice, yes.

MR. VEGH:  Right.  And so when you go over to page 161, the Board talks about the exemption regulation that we've been discussing, and it says that -- so this is the paragraph starting section 4.0.1.  It says:
"Section 4.0.1 of the exemption regulation provides an exemption from certain requirements of the act, including the requirement to hold a licence and be regulated, for a distributor who distributes electricity for a price no greater than that required to recover all reasonable costs and who owns and operates a distribution system that is entirely located on land on which a condominium or other specified types of building is located."

And the Board refers to distributors who are unlicensed as a result of Regulation 161 as exempt distributors, and so it's the Board's view that condominiums are included in the definition of distributor under the act.

So the Board is unequivocal that condominiums are distributors under the act; right?

MR. HEWSON:  I'd agree with that.

MR. VEGH:  This applies to condominium developers, as well, because when the Board says that it's using the term "condominiums" to describe both developers and condominium corps, that's what it says; right?

MR. HEWSON:  In the case of a building that's under construction.  The developer is -- if they are distributing to anybody, they are acting as an exempt distributor, yes.

MR. VEGH:  Right.  And so whether it's a condominium or condominium developer, to continue to qualify for their exempt status -- or, sorry, if they continue to qualify for exempt status, then they are not rate regulated; right?

MR. HEWSON:  Correct.

MR. VEGH:  And we have just discussed this, but to maintain that qualification, they must distribute electricity at a price no greater than recovering all reasonable costs; right?

MR. HEWSON:  That's right.

MR. VEGH:  Otherwise, they would lose their exemption and would have to apply to the Board for a licence to distribute electricity and apply to Board to set rates for the distribution of electricity?

MR. HEWSON:  That's the outcome if you lose your exemption, yes.

MR. VEGH:  Now, let's go back to the interrogatories we requested from you and Interrogatory No. 7.  We went through some of this list.  And interrogatory 7(vi), I mentioned this interrogatory before.  We asked if you reviewed compliance of condominium developers or agents with exemption requirements in 4.0.1, and we asked you to advise of the results of this review.

And your response was that you've not investigated Avonshire and Metrogate, but you have investigated other condominium developers, and complaints were found to have no merit and were not brought forward for adjudication.

Do you see that in sub (vi)?

MR. HEWSON:  Yes, I do.

MR. VEGH:  Now, when determining whether those condominium developers were or were not compliant with the exemption requirement, I take it that you applied the criteria that the Board has developed to determine whether or not these distributors qualified for the exemption?

MR. HEWSON:  Yes, we would have.

MR. VEGH:  And this is the same criteria that you would have applied in carrying out your compliance duties in other circumstances, such as trailer parks and industrial complexes?

MR. HEWSON:  Right.

MR. VEGH:  That included determining whether or not there was a mark-up for distribution services?

MR. HEWSON:  Correct.

MR. VEGH:  And, frankly, this is what I don't understand.  When we asked you in interrogatories whether condominium developers are subject to the same criteria as other exempt distributors, your answers, Mr. Hewson, with respect, were not very helpful, and, frankly, they seemed to be intentionally evasive.

So if I could ask you to turn to interrogatory 7(iii), the question was asking you, sir, to confirm that in determining whether distributors were exempted, the criteria for exemption included a requirement that a distributor distributes electricity at a cost and recovers in total only the amount that is billed to the exempt distributor by a licensed distributor.

I asked you to confirm that, and you answer that, with the usual objections, to date it has not been addressed or adjudicated by the Board in the context of a condominium developer or condominium corporation.

Now, that's not very forthcoming; is it?

MR. HEWSON:  I am sorry?

MR. VEGH:  That's not very forthcoming; is it?  You have had occasions where is the Board has addressed the concept of exempt distributors for condominiums.  You have addressed the concept of exempt distributors for a number of factual circumstances that have not been adjudicated by the Board.

In every other context, you are prepared to provide a response to this, but when we asked you that question, you just refused to answer it, because the Board hasn't adjudicated on it. So I am putting it to you that it's not really very forthcoming; is it?

MR. HEWSON:  Well, I think I have answered that when we have reviewed cases, we've taken into consideration the Board's previous decisions on exemption criteria.  I am not sure what else you would like me to add to that.

MR. VEGH:  I would like to put it to you that your approach in answering these interrogatories and in this case has not been a neutral representation of this case and the facts so that the Board can make a decision, but, instead, you are taking a partisan approach in trying to secure a conviction of Toronto Hydro.

MR. ZACHER:  Well, to be fair, that last characterization is just totally inappropriate, but the decision whether to answer or not to answer certain interrogatories, Mr. Chair, was of course made by counsel, and our position was that these questions were not relevant.  Our position remains that they are not relevant.

What we did try to do, without waiving that objection, was to answer very simply some of these questions.

But the position remains that the issue of whether -- the issues in this proceeding of whether Toronto Hydro contravened or didn't contravene these sections is totally unaffected by what investigation compliance staff carried out with respect to other exempt distributors, be they condo corporations or condo boards or what have you.  It's totally irrelevant.

MR. VEGH:  Sir, I was going to turn to a new section.  I don't know if you are planning to have an afternoon break.

MR. KAISER:  Yes, let's take the afternoon break at this point, Mr. Vegh.

MR. VEGH:  Thank you.

MR. KAISER:  We will take 15 minutes.  Thank you, gentlemen.

--- Upon recess at 3:02 p.m.


--- Upon resuming at 3:21 p.m.


MR. KAISER:  Mr. Vegh.

MR. VEGH:  Thank you, sir.

Mr. Hewson, you and I were having a discussion about the practices of -- whether -- what qualifies for meeting exemption requirements for distribution and I said maybe we could talk about some concrete examples, so that's what I would like to do now.

I am going to go through some examples of what Toronto Hydro has put together on its evidence of the practices of condominium developers and smart submeterers in the City of Toronto.  I will be referring to Toronto Hydro's prefiled evidence, the book which is Exhibit K1.2, but in particular the written direct evidence of Colin McLorg and Christopher Tyrrell and I will be starting at page 16.

And at page 16, question and answer 27, there is a discussion of payments made to condominium developers from submeterers, royalties to condominium developers of $100 per unit, and there is a redacted version of an agreement between a submeter provider and a condominium developer which documents that practice of paying a royalty in this case of $100 per unit.  Are you aware of that practice?

MR. HEWSON:  No, I am not aware of that practice.

MR. VEGH:  Now, second is question and answer 29.

MR. HEWSON:  Where is it that it indicates it's a royalty?  You keep using that word.  I was just trying to...

MR. VEGH:  Well, there is a payment to customer for installation of meters for $100 per meter.  That's the royalty I am referring to.

MR. HEWSON:  You are calling it a royalty, okay, thank you.





MR. VEGH:  So the question is whether you are aware of the practice of submeter providers providing condominium developers with a payment, to use a neutral term, in order for the opportunity to provide submetering services.

MR. HEWSON:  No, I am not aware of that practice.

MR. VEGH:  Next question and answer 29, there is a reference to whether or not distribution service, distribution services are being marked up by contractors -- sorry, by condominiums or their contractors or agents, and there is a quotation from a website where a distributor - sorry, where a submeterer identifies the costs of the monthly being electricity and delivery and the question at the top of the -- the question and answer sequence at the top of page 17 ends with the question of whether the submeterer marks up the cost of electricity.  And the answer is no, the submeterer makes a return on the cost of delivering your electricity, not on the cost of the commodity.

Were you aware of that practice of submeterers earning a profit on the cost of delivering electricity?

MR. HEWSON:  Well, as I have said, I think that it's perfectly appropriate for them to include a charge for the provision of their services.  And given the fact that as this question actually points out, they have to follow the bill format that's required for all low-volume consumers in the province that only allows these two lines for the purpose of charging for electricity.  One would be the electricity line recovering the commodity cost, the other being the delivery cost which includes all delivery costs, and would be the only place that they would be permitted under that regulation, I believe, to include their submetering fees and charges.


So I take that to say that the submeterer is making a return because they are collecting their costs for delivering the electricity as part of the delivery of electricity line.

MR. VEGH:  Well, there is the cost of delivering the electricity and the return on the cost of delivering electricity.  So your view is from a compliance perspective is that it's appropriate for a submeterer to earn a return on the cost of delivering electricity; is that what you are saying?

MR. HEWSON:  No.  I am saying I think by reading this, they make their return, they make their cost.  It's included in the cost of delivery.  I don't read that as saying they are making a return by marking up the cost of delivery.

MR. VEGH:  Okay --

MR. HEWSON:  The return is included in the cost of delivery.

MR. VEGH:  It says the return on the cost of delivery, but I guess -- so my question to you is were you aware of the practice that submeterers are earning a return on the cost of delivery and you are saying you are or are not aware of that?

MR. HEWSON:  I am not aware of any submeterer making a mark-up or return on the cost of delivery.

MR. VEGH:  Okay.  The next is Q&A 30 -- why don't we go to - sorry, Q&A 30 ...   Sorry, I am kind of lost myself here.  I guess the example is given -- so question 33.  Q&A 33.

And there is an example in response which asks
about -- is there any quantitative evidence to explain concerns about how using different billing determinants can lead to a mark-up on the cost of distribution, that is a submeterer using a different billing determinant than is used in the bulk meter, and I believe this is the example that's addressed in the discretionary metering decision.

But there is a description really going from question 31 to question 33, but you have had our evidence for a while, a description of how using a unit-based billing determinant leads to a mark-up of the bulk distribution bill of close to 40 percent.  Are you aware of that practice?

MR. HEWSON:  No, I am not aware of that practice.

MR. VEGH:  Now, finally at question and answer 35, there is an excerpt from conditions of service whereby a consumer who receives electricity service from a submeterer commits itself -- simply by receiving electricity from the submeterer commits itself to a contract with the submeterer.  Are you aware of that practice?

MR. HEWSON:  I have never investigated any cases that had anything like this in it, no.

MR. VEGH:  So you weren't aware of that practice?

MR. HEWSON:  No.

MR. VEGH:  Now, would you agree that these practices that we have described are all inconsistent with the exemption requirements of exempted distributors.

MR. HEWSON:  I think you might have to -- umm, I have listened to your questions, I have looked at this material.  I haven't evaluated it in the case of going through the type of analysis we would in terms of determining whether something is or isn't in compliance.  So I am a little -- I think that it's a little problematic for me to kind of give you a view on what's set out here as a set of examples of things would or wouldn't be in compliance.  I can give you a general view, if you'd like, but I haven't had a chance to review this in any great detail in the context of an actual case.

MR. VEGH:  Now, Toronto Hydro has provided these examples, and you know why, they provided these examples to demonstrate that they are concerned with the practices of condominium developers and their contractors and their agents, and it doesn't seem that this prompted you to ask any interrogatories to really get a better understanding of these practices so when you say you haven't investigated them, I guess you haven't but why, why not?

MR. ZACHER:  Well, Mr. Hewson is a witness.  It's not for Mr. Hewson to ask interrogatories.

MR. HEWSON:  And I think, if I could also answer, what I was saying was that we haven't had a case where we have had to look into this, and the fact is in order to come to a determination about whether something is or isn't in compliance would require investigation, understanding all the facts, reviewing all the documentation, and making sure that we fully understood the facts before I'd want to convey to the Board in a setting like this or convey back to a licensee or an exempt distributor whether they were or were not meeting the requirements of section 4.0.1 of the regulation.

MR. VEGH:  Okay.  I suppose that's fair enough.  You are not going to come to a conclusion here and issue, in effect, a compliance bulletin in response to this.

But would you acknowledge in the face of these practices that Toronto Hydro is aware of and that as Toronto Hydro has tried to investigate and provide information to the best of its ability, it's reasonable for Toronto Hydro to be concerned about condominium developers charging unlawful mark-ups?

MR. ZACHER:  Well --

MR. VEGH:  Not coming to the conclusion that there is a violation of these sections, but is there a reasonable basis for belief is there is something you would say does merit further investigation and does raise some concerns?

MR. ZACHER:  Mr. Chair, one, it's improper to ask whether Toronto Hydro should have concerns.  That's not a proper question for Mr. Hewson.

And, secondly, whether these examples that are partial examples, without the persons here who are parties to these contracts or parties to these offers to be here to explain them fully, without them here, to be asking Mr. Hewson to speculate is improper, and it has no bearing, again, on whether Toronto Hydro violated or didn't violate the enforceable provisions that are in issue in this proceeding.

This proceeding is not a review of compliance staff's conduct with respect to investigating exempt distributors or anybody else.

These questions, in my submission, are directed at distracting focus from what is in issue in this proceeding and trying to focus attention on something that is clearly not relevant.

MR. KAISER:  Well, Mr. Vegh, whether we like it or not, the witness has not examined, he is saying or he is telling us, these particular case situations with enough detail to at this point give us an opinion as to whether they are on side or not on side, or whether they constitute an infringement of the rules and regulations.

But I have a question of Mr. Hewson, and you don't have to get into an argument about whether this is a mark-up or not a mark-up, a royalty or profit or whatever we call these things.

On this question 33, there was a reference by Mr. Vegh that you buy electricity at bulk or on a general service rate, and then you parcel it up and you charge the individual unit holders, suite holders, condominium owners, under the residential rate, as I understood it.  You can help me if I am wrong.  You can in fact recover 40 percent more revenue relating to that electricity, and then you would have to pay Toronto Hydro in the first instance.

In other words, if your charge was $1,000, you then turn around and charge the prevailing, existing lawful residential rate to the individual condominium owners.  You could collect $140,000, as opposed to $100,000.  Is that just because of the difference in the rate schedules?

MR. HEWSON:  I would agree with you, sir, that if you were to take a customer who is charged a bulk greater than 50 kilowatt service rate and turn around and just charge each of the individual units based on their consumption, the residential rate, it's possible that you would end up over collecting the amount.

MR. KAISER:  So in this one case, your view all along has been that they are entitled to recover their costs, their reasonable costs, and their reasonable costs in the case of the cost of electricity that they are charged at the bulk meter under the general service rate is $100,000, and they are recovering $140,000.  Let's say the numbers are right.

MR. HEWSON:  Um-hmm.

MR. KAISER:  Is that, in your opinion, an unlawful mark-up or whatever the magic term is?  Is that going beyond recovering a reasonable cost with respect to that electricity commodity?

MR. HEWSON:  In my view, in that particular circumstance, yes, somebody would be collecting greater than the reasonable costs, and so they would probably not be meeting the criteria set out in the exemption regulation.

MR. KAISER:  Okay, thank you.

MR. VEGH:  Thank you, sir.

Just to conclude, panel, sir, Mr. Hewson, you're aware that -- you're aware that in December of last year the government -- the Province of Ontario tabled Bill 235 in the legislature?

MR. HEWSON:  I am aware of it, yes.

MR. VEGH:  We have some excerpts from Bill 235 in our book of documents starting at page 35 at the last tab.

Do you have that?

MR. HEWSON:  Yes, I have that.

MR. VEGH:  Now, Bill 235 addresses a number of matters dealing with retailers and things of that sort, but there is also part 3 of the bill that deals with suite metering, and there are some provisions of this bill I would like to draw your attention to.

So part 3 of the bill deals with suite metering, and you see there's, you know, a rather complex and involved regime being put in place for the regulation of suite metering by distributors, as well as submetering by -- I was going to say licensed submeterers, but of course there is a new licensing regime for submeterers, so we may have new language for them.

But, in any event, I just want to take you to a couple of provisions.  The first is -- and they are really all towards the end of the Act.  After establishing this new regime for what's called unit smart metering, starting page 43 there are some amendments to other Acts.

The first amendment to the other Acts that I would like to draw your attention to is page 43, over to page 44.  It's an amendment to the Electricity Act.  And the relevant one, of course, is that if this Bill 235 is proclaimed, then section 53.17 of the Electricity Act will be repealed.  And that's really the lynchpin section that underlies this prosecution; right?

MR. HEWSON:  Well, I would disagree.  I believe that there are several sections set out, and, as I explained in direct and in response to your earlier questions, I think sections 28 and 2.4 -- section 28 of the Electricity Act is just as fundamental and probably as critical in my own personal view a section for the Board to consider in this proceeding, as well, 2.4.6 in the fact that it's not appropriate for a distributor to have conditions of service that are inconsistent with law and the prevailing regulatory framework.

So just your characterization of 53.17 being the lynchpin would, in my view, be overplaying that particular part of the prosecution.

MR. VEGH:  Okay, that's fair enough.  I don't think we have to agree on that characterization, but we can agree that, if passed, Bill 235 will repeal section 53.17, which is one of the enforceable provisions that you are claiming Toronto Hydro has violated?

MR. ZACHER:  Well, it says what it says.  That's not an appropriate question, and it's not appropriate to ask any questions about a bill that wasn't in effect and may never be in effect at the relevant time.

MR. VEGH:  I have never heard that theory of law under which it's inappropriate, but the section does say what it says, and section 53.17 will be repealed if Bill 235 is passed.  And going down --

MR. HEWSON:  Are you looking for a response, or...

MR. KAISER:  I think we understand the argument, Mr. Hewson.

MR. HEWSON:  Okay.

MR. VEGH:  Going down to the amendments to the Ontario Energy Board Act, so we see that there will be some amendments to that act if Bill 235 is enacted.  Right now it's just before the legislature. One of them is that section 57 of the OEB Act that's the section that requires a licence; is that right?

MR. HEWSON:  Correct.

MR. VEGH:  So section 57 of the act will be amended by requiring a licence to engage in unit submetering if Bill 235 is passed?

MR. HEWSON:  Yes, it replaces the current provisions that already require that submeterers be licensed only in the case of condominiums.  So submetering is already a required licensed activity but only for condominiums.

MR. VEGH:  And it's fair to say, isn't it that submetering is a required licensed activity, to use your words, because there is a regulation that identifies it as a licensed activity and now the difference is that if passed, that is a specific legislative requirement for unit submeterers to be licensed.

MR. HEWSON:  It's an amendment directly to the OEB Act, yes.

MR. VEGH:  And section 13 - 37(13) of Bill 235 will amend section 78 of the Act.  And section 78 of the OEB Act is a section that addresses the Board's rate setting powers.

MR. HEWSON:  Correct.

MR. VEGH:  So if enacted the consequence of Bill 235, of this specific provision, is that smart meter providers will have their rates set by the Board.

MR. HEWSON:  Yes.

MR. VEGH:  So the days of charging unregulated rates will be over then.

MR. HEWSON:  If this provision comes into force and isn't amended in some way and also depending on what's set out in regulation.

MR. VEGH:  That's right.  There is a lot of uncertainty around that right now.

Okay, finally I would like to address - I guess this is with you, Mr. Gasparatto, so you are not feeling too left out today - Toronto Hydro's position that its policies facilitate its ability to meet the government's objectives under the Green Energy, Act and those are objectives respecting facilitating renewable power, facilitating conservation, and the smart grid.  Are you aware of Toronto Hydro's argument or position in that regard?

MR. GASPARATTO:  Yes, I am, yes.

MR. VEGH:  At tab 28 of the Toronto Hydro's materials there is a compliance briefing note --

MR. GASPARATTO:  Yes.

MR. VEGH: -- that I believe you authored.

MR. GASPARATTO:  I did.

MR. VEGH:  In this briefing note, you address Toronto Hydro's position with respect to how its policy for suite metering facilitates its ability to meet the Green Energy Act objectives and you address this at page 271; right?

MR. GASPARATTO:  Yes.

MR. VEGH:  Now --

MR. GASPARATTO:  This is in response to the letter from May 2009; correct?

MR. VEGH:  I believe that's right, yes.

Now, Mr. Gasparatto, if I could just look at your resume for a minute at Exhibit K1.9.

MR. GASPARATTO:  Um-hmm.

MR. VEGH:  I see that you have been at the OEB doing regulatory compliance, and prior to that you were account manager and you were in broadcasting.  I don't see anywhere in your resume that you have any career experience that is relevant to conservation, renewable power or smart grid technology; is that fair?

MR. GASPARATTO:  Just my experience since I have been with the Board.

MR. VEGH:  Your experience since you have been with the Board as you describe in your resume hasn't really provided a lot of experience in those areas, has it?

MR. GASPARATTO:  My experience with the Board and the requirements of being a compliance officer requires me to be involved in a lot of policy initiatives and learn a lot about what goes on in the energy field out in Ontario.  So there is specific CDM projects, I have worked on compliance issues around CDM orders and just generally understanding the purposes of the Green Energy Act and smart metering, just general knowledge.

Again, as a compliance officer I am required to be on top of a lot of things.

MR. VEGH:  But there are people at the Board who have more direct expertise in issues such as conservation and renewable power and smart grid.

MR. GASPARATTO:  Certainly.

MR. VEGH:  I notice again from the list of people on the compliance team that the team was not really assisted by anyone from the Board who falls into that category of expertise; right?

MR. GASPARATTO:  I made these assessments and this note on my own personal views, yes.

MR. VEGH:  So is it really fair to say you did not really draw upon information or expertise in coming to this conclusion other than your expertise as a compliance officer.

MR. GASPARATTO:  That's correct.

MR. VEGH:  Now, also in that page 271, you make the statement that a submeterer provider's revenue is not based on customer usage.

MR. GASPARATTO:  To my knowledge, that is true.

MR. VEGH:  Now, that's only correct, isn't it, if the submeterer is simply passing through the bulk distribution bill.

MR. GASPARATTO:  That's correct.

MR. VEGH:  Now, if the submeterer is using individual billing determinants, as Mr. Kaiser outlined, it does profit from increased peak usage, doesn't it?

MR. GASPARATTO:  As I have said, I have not personally seen that so I have not looked at any bills that bill that way so I can't comment on that.

MR. VEGH:  I guess it's fair to say that your assumption is if you are simply passing through the bulk bill, then you are not going to profit off of increased usage and that is really what is the point of this statement.

MR. GASPARATTO:  Yes, I believe so.  I believe if you are simply passing through the bulk bill the amount of consumption doesn't affect your charges.

MR. VEGH:  So that's the factual premise behind this statement.

MR. GASPARATTO:  That's, yes, that's why I said that statement, yes.

MR. VEGH:  That hypothetical.

Thank you, panel, those are my questions.
Questions from the Board:


MR. KAISER:  Mr. Hewson, can I just ask you a few questions on this Bill 235 which, on page 44, Mr. Vegh has pointed us to, it will require smart meter providers to have an order of the Board and then there is a further provision that the Board can proscribe rules by regulations that will approve or fix separate rates for units smart meter submetering or units smart metering depending on the class of customers and depending on the circumstances.

First of all, where does Bill 235 stand?

MR. HEWSON:  My understanding is it's presently in second reading, I believe.

MR. KAISER:  And if it were passed, is it your understanding that the Board would have the ability to set rates for smart submeterers of the type that we are discussing in this proceeding?

MR. HEWSON:  I believe a reading of section 13 sub 2.3 would be that the Board would be in the position of being able to, if it chose, to set rates, yes.

MR. KAISER:  And it could as I read it, if it chose to exempt them from rate setting; is that right?

MR. HEWSON:  You know that's an issue I haven't given any consideration to, Mr. Kaiser, I am sorry.

MR. KAISER:  Well, lastly, with reference to the last subsection of Bill 235 that says the Board shall in accordance with the rules proscribed by the regulations make orders approving and fixing rates for units submeterering or unit smart metering for different class of customers in different circumstances, those regulations would be set by the legislature, I presume?

MR. HEWSON:  Well by cabinet, I understand, yes.

MR. KAISER:  Right.  And what would be the process that would lead up to those regulations?  I guess what I am fishing for here would there be a public process that would engage this debate about whether there should be mandatory rate setting for this activity even though the Board will be empowered, if this bill passes, to set rates but there will be regulations that could either say that we had to set rates or that we don't need to set rates or whatever, is that a public process, to your knowledge?  Or just something the legislature will go off and do on its own?

MR. HEWSON:  I think that's a process that's within the control of cabinet in preparing regulations.  There are cases I am aware of where, you know, government has issued draft regulations for public comment and presumably taken those comments into consideration, but I am not aware that there is any requirement that they go through a public process.

MR. KAISER:  All right, thank you.

MS. CHAPLIN:  Mr. Hewson, I just want to clarify one aspect.  Mr. Vegh took you through a number of questions around your view of what charging a smart submeterer is allowed.  Am I correct that your view is that a smart submeterer cannot charge a mark-up on the bulk bill that it receives -- that is received -- or, I'm sorry, the exempt distributor cannot charge a mark-up on the bulk bill that's received from the local distribution company that's providing service to the bulk meter?

MR. HEWSON:  Yes.

MS. CHAPLIN:  But that am I also correct that your view is that the exempt distributor may recover the reasonable costs which would be incurred either directly by the exempt distributor or perhaps by a service provider it contracts with to provide any services between that bulk meter and the ultimate unit holder/customer?

MR. HEWSON:  I believe that is in keeping with the requirements of the regulation, as long as they are passing along the reasonable costs.

MS. CHAPLIN:  So that would be -- and I think you have specifically identified metering and billing, but am I correct that you also identified that there might be other physical infrastructure in terms of wires and there might be also other services of some nature which may go beyond just metering and billing?  Is that --

MR. HEWSON:  Well, yes.  I mean, I am not aware of any situations where services go beyond metering and billing, other than the services related to connection and disconnection are quite often also part of a submetering service, or they would be part of the reasonable services that an exempt distributor would be required to provide, because they have to actually turn on the service for the consumer, turn it off if they are not paid properly or when the service is discontinued.

But I am not aware of any specific case where an exempt distributor is charging for the wires from the bulk meter to the actual consumer, but they could, I think.

MS. CHAPLIN:  Yes, I guess my -- perhaps also to just ensure I am clear, all of your comments on your views about what smart submeterers and the exempt distributors in the context of condominiums are allowed or not allowed to charge are essentially -- you are making those comments in the absence of any specific fact situations of which you have investigated?

MR. HEWSON:  Correct.

MS. CHAPLIN:  Thank you.  That's all I have.

MR. KAISER:  If I could just add one follow-on that?

We have heard - I guess this is Mr. McLorg's evidence - the suggestion, and I won't put it any higher than that, that the condominium developers, I think, would like to charge $100 a unit.  Without getting into a discussion of whether it's a royalty or rent or what it is, I am sure we can come up with some imaginative name.  Would that be a reasonable cost?

Leaving aside whether it's $100 or $25, is that type of cost an allowable cost, providing it's reasonable?

MR. HEWSON:  On the face of it, sir, it does not sound like it would be a reasonable cost for the exempt distributor to be collecting money, and then having the submeterer basically collect that back.  But without knowing all the details, it's very hard.  I mean, there may be a reason to pay a fee for getting access to the building, getting access to the facilities to put in the metering.

You know, there are presumably costs related to that.  So I don't know the details, but it's possible that that would be a problem, and I think in the discretionary metering decision there was some reference to the notion of you shouldn't be charging a royalty, but I'd like to know a lot more about the details around it before I would want to give you any strong opinion one way or the other.

MR. KAISER:  Thank you.  Mr. Millar, do you have anything?  Mr. O'Leary, anything?

MR. O'LEARY:  You tempt me, Mr. Chair, but I know my role.

MR. KAISER:  Any re-examination?

MR. ZACHER:  No, no redirect.

MR. KAISER:  Thank you.  Where are we now?  Did you want to proceed with your panel?

MR. VEGH:  We are of course in your hands, sir, and we are prepared to do that if that's what you would prefer.

It is somewhat awkward, though, to start a panel -- we are not back until Thursday -- to start a panel, put them under oath, and then to seek advice and direction from them as my client over the next day or so.  I don't know if we would make that much progress.

So I would propose, subject to your approval of course, that we come back on Thursday and I can present the panel at that time.

MR. KAISER:  I am assuming, gentlemen, if we do that - you can tell me if we're wrong - we could probably finish the evidence by lunch time, give or take, and have argument in the afternoon?  Would I be right?

MR. ZACHER:  I don't anticipate a problem.  I would expect I'd be an hour tops in cross-examination.  I am not sure if Mr. Vegh intends to do any sort of direct.

MR. VEGH:  I do have some direct, but I expect it will be less than half an hour.

MR. KAISER:  All right.  So, gentlemen, we can proceed on that basis, start at 9:30 on Thursday, and then we will be ready to hear argument from you in the afternoon.  We will give you a two-hour lunch break or something.  Is that satisfactory?  Can you proceed on that basis?

MR. VEGH:  Thank you, sir.

MR. ZACHER:  Thank you.

MR. O'LEARY:  There is phase 2 to the proceeding, and I am just curious as to whether it's your view that we would also be making any arguments -- I suspect might be a bit presumptuous, but just in terms of clarifying if there is a role and a necessity for us to prepare argument in respect to phase 2 of this proceeding for Thursday afternoon.

MR. KAISER:  Remind me what phase 2 is.

MR. O'LEARY:  Phase 2 is, in the event that you determine there is a contravention, then we will be turning to the issue of remedies and the appropriateness of any orders by the Board against Toronto Hydro.

MR. KAISER:  Well, I doubt -- I can't say this for certain.  I doubt that we will be giving a decision from the bench, so I think phase 2 can wait.  Let's proceed on that basis.  If there is a phase 2, we will deal with it and we will schedule it.  Is that satisfactory?

MR. O'LEARY:  Thank you.  Yes.
--- Whereupon the hearing adjourned at 3:59 p.m.
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