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Thursday, January 7, 2010

--- Upon commencing at 9:30 a.m.


MR. KAISER:  Please be seated.  Mr. Millar, we have received Mr. Duffy's letter of January 6th containing the certain materials from Provident, Provident utility monitoring agreement that was requested by Mr. Vegh.  Did you want to mark this?


MR. MILLAR:  Yes, Mr. Chair.  We neglected to give it an undertaking number, because Mr. Zacher was going to see what he could do, but now we have the document, I propose we just give it an exhibit number, K2.1.

EXHIBIT NO. K2.1:  Letter dated January 6, 2010 from Mr. Duffy.


MR. KAISER:  Did anyone want to speak to this?  Mr. Zacher?


MR. ZACHER:  No, Mr. Chair.  I just wanted to note that it had been -- the undertaking had been responded to but --


MR. KAISER:  And, Mr. Vegh, I know you have your panel ready, but did you wish to cross-examine on this document?


MR. VEGH:  Sir, I was going to make the following -- I am just going to make some comments on the document, and then I am in your hands as to the next step.


MR. KAISER:  It's up to you.  We will re-call the panel if you need them, but if you don't need them, that's fine.


MR. VEGH:  This is a document not from the panel, but from Provident --


MR. KAISER:  I understand that, but it arose in the course of your cross-examination.


MR. VEGH:  Here's how we see this.  The request was to produce documents referred to in Provident's conditions of service.  The response came yesterday from Mr. O'Leary, now marked as Exhibit 2.1.  This document does raise more questions than it answers.  It's not clear whether this is a complete set of documents or how this fits within the entire scheme.

It certainly does not constitute the disclosure requirements for smart sub-meter -- for licensed sub-meter providers that's set out in the Code.  And if this were provided in the course of the discovery process, then it could have started an investigation into what is the full documentary scheme here.  Instead, it was received after the close of the case.

I am not sure, frankly, whether bringing the panel back, given what their evidence has been so far, would shed much light on this, and so I am not really sure what we could do about this now, except to note that the document is not cross-examined upon.  Mr. O'Leary's statements in the cover letter also do not constitute evidence.

So I don't want to object to the existence of the document, but my submissions on it will be that it provides little in the way of information.  I will ask the witness panel to comment on whether or not it satisfies the concerns of Toronto Hydro, but I'd be prepared to just move on with our evidence-in-chief.


MR. KAISER:  That's fine.  It's up to you.  Do you want to proceed with the panel?


MR. VEGH:  I would like to start, sir, with a brief opening statement, and then I will have the panel sworn.


MR. KAISER:  Go ahead, please.

Opening Statement by Mr. Vegh:


MR. VEGH:  Thank you, sir.  Toronto Hydro's position in this case is that its offers to connect Avonshire and Metrogate are compliant with all enforceable provisions.  Now, this will be the first case where the Board has been called upon to take a detailed look at those enforceable provisions and certainly the first case where the Board has been asked to measure the utility's conduct against those enforceable provisions.

Now, it's very easy for Compliance counsel to say that in his view there is a generic Board policy in favour of giving condominium developers an absolute and unconditional right to any metering configuration they request, but of course you can't support a finding of non-compliance on the basis of a generic proposition about policy.  You must show that the specific provision prohibits the actions that are carried out by Toronto Hydro.

That should be obvious, but I think it's helpful to consider the reasons for this, and I would say that there are two of them.  The first is that, call this what you want, it ultimately is trying to support a conviction, and the terms of the prohibited conduct must be clear.  And it must be clear why that conduct has been prohibited.

The second is related, is that there is a need for some certainty for regulated companies.  They need to be able to design their policies to comply with Board provisions.  So it's not compliance with general policy propositions that are subject to retroactive changes to address detailed requirements.  They are entitled to rely upon the Board's own articulation of its rules and to comply with that.

So Toronto Hydro's case will demonstrate that it has carefully designed its offers and its policies to comply with the enforceable provisions.

The text of the enforceable provisions are clear.  And if you do find that there is any ambiguity in those provisions in aid of interpretation, then the interpretation, in light of the Board's objectives, also supports Toronto Hydro's position that it is in compliance with the provisions.

And the Board objectives that are particularly relevant here are the objectives relating to consumer protection and the objectives relating to the Green Energy Act initiatives; that is, the objectives relating to conservation, facilitating smart grid and renewable power.

And with that, I would like to ask the panel to be sworn to present their evidence.
TORONTO HYDRO-ELECTRIC SYSTEM LIMITED - PANEL 1 (resumed)

Colin McLorg, Previously Sworn


Chris Tyrrell, Previously Sworn
Examination by Mr. Vegh:


MR. VEGH:  Thank you.  Panel, could you please state your names for the benefit of the record and to identify yourself to the Board Panel?


MR. McLORG:  Thank you, Mr. Vegh.  Good morning, Mr. Chair and Ms. Chaplin.  My name is Colin McLorg.


MR. TYRRELL:  Good morning.  My name is Chris Tyrrell.


MR. VEGH:  Mr. McLorg and Mr. Tyrrell, there is prefiled evidence filed in this application at Exhibit K1.2 that bears your names.  Did you prepare this evidence?


MR. McLORG:  Yes, I did.


MR. TYRRELL:  Yes, I did.


MR. VEGH:  And do you adopt it as your evidence in these proceedings?


MR. McLORG:  Yes, I do.


MR. TYRRELL:  Yes, I do.


MR. VEGH:  Could you please advise the Panel, starting with you, Mr. McLorg, of your positions at Toronto Hydro and your experience respecting the subject matter of your evidence?


MR. McLORG:  Mr. Chair and Ms. Chaplin, I am the manager of regulatory policy and relations at Toronto Hydro-Electric System Limited, and I have been principally involved in this matter since its inception in July 2008.

By way of background, I have worked in the regulatory departments of both gas and electric utilities for over 20 years, and you may recall that I was manager of electricity rate applications at the OEB for a year.


MR. VEGH:  And, Mr. McLorg, have you given evidence in OEB proceedings before?


MR. McLORG:  Yes, I have.


MR. VEGH:  Thank you.  Mr. Tyrrell?


MR. TYRRELL:  Good morning, Mr. Chair and Ms. Chaplin.  Again, my name is Chris Tyrrell.  I am the new chief conservation officer for Toronto Hydro-Electric System Limited effective January 1st, 2010.  So in light of that new appointment, I will give you some insight with respect to my background and experience as it relates to the subject matter.


I have an engineering educational background; however, my career focus has essentially been conservation demand management for over 25 years.  My CDM career really began in the early '80s with Ontario Hydro and their conservation efforts then as an energy advisor, and I spent over ten years designing, developing and delivering conservation demand management programs for predominantly residential, commercial, industrial, but really focussing on commercial and industrial as the target markets.

I then joined the City of Mississauga as the manager of facilities and energy management services where, during that five-year tenure, really responsible for developing and implementing a number of energy projects in city-owned facilities, so I was essentially the customer developing and implementing projects for our own assets.  And that significantly -- that led to a whole significant reduction in energy in a whole host of facilities.


Then in 2000, I joined Toronto Hydro Energy Services, which is the retail arm of the corporation, where I was initially responsible for developing the retail electricity commodity business and then subsequently for the last five years responsible as president of the energy management services, street lighting and renewable energy business activities.

So in the last year or so we have been preparing at the corporate level to prepare for the Green Energy Act delivery and so I have been now newly appointed to the conservation effort as the chief conservation officer.

MR. VEGH:  Mr. Tyrrell, is this, have you given evidence before the Board before?

MR. TYRRELL:  No, I have not.

MR. VEGH:  Well welcome aboard.  Mr. McLorg, can you please provide a brief overview of your evidence starting with the metering options provided by Toronto Hydro for condominiums and condominium developers.

MR. McLORG:  Yes, I can.  THESL's metering policy for condominiums as set out in its conditions of service changed effective February 29th, 2008.  All condominium projects that were commenced with THESL on or after that date, which I will refer to simply for convenience as new condominiums, became subject to the requirement that, apart from the provision and installation of unit meters, all condominium units as well as the common areas be individually metered and ultimately be individual direct customers of THESL.  Importantly, THESL's new metering policy did not require that THESL itself provide and install the meters.  In fact, the policy expressly provides for an alternative bid framework that operates the same way as in the case of conventional subdivisions.


Under the alternative bid framework, a condominium developer can choose among competitive providers of unit meters and be compensated by THESL for the cost incurred. Alternatively THESL will provide to condominium developers smart suite meters at no cost to the developer.


So with respect to new condominiums, THESL's policy requires individual unit metering and requires that each separate unit holder as well as the common area be a separate and distinct direct customer of THESL.

The policy does not require that THESL provide and install the unit meters but gives developers that option at no cost.  Otherwise, they are free to choose among other competitive metering providers for the provision and installation of meters as distinct from the ongoing distribution service.

The policy therefore draws a sharp distinction between provision and installation of metering which is a contestable activity and ongoing distribution service which is not contestable.  That distinction is of central importance, in THESL's view.

Another very important distinction is between metering, per se, and connection.  THESL's policy concerning metering of new condominiums has not and will not interfere with the connection of new condominiums to the electricity distribution system at any time from the commencement of construction through to building completion and occupancy.

With respect to all other condominiums, which I will refer to for convenience as existing condominiums, the question of connection does not arise since these buildings are already connected.  In those circumstances, the buildings are already registered as condominiums and are under the care and control of the condominium board of directors.

With respect to metering of existing condominiums, it is THESL's policy to conform to all code requirements and take direction from any condominium board that requests THESL either to install an interval meter to support the installation of a sub-metering system by a third party or to install smart suite metering.  THESL does not provide itself sub-metering and is not licensed to do so.

In summary, then, where no new connection is required for an existing building, THESL complies with all requirements as a matter of policy and takes direction regarding metering from duly constituted condominium boards.  In the case where a new connection is required, from February 29th, 2008, and onward, THESL requires individual unit metering and requires that each unit be a direct customer of THESL.  Otherwise, with respect to the contestable provision and installation of metering, THESL's policy expressly provides for choice to be exercised by the condominium developer.

MR. VEGH:  Thank you, Mr. McLorg.  And could you please outline the basis for THESL's new condominium metering policy?

MR. McLORG:  Yes, I will.  THESL's new condominium metering policy is consistent with its obligations as a distributor and is within the scope of its normal business management.

It presents no conflict with the enforceable provisions.  At questions 12 through 18 of THESL's prefiled evidence, I explain THESL's position that its metering policy for new condominiums does not involve any failure on THESL part to provide connection to its distribution system, does not conflict with section 53.17 of the Electricity Act or regulation 442/07, and does not conflict with section 5.1.9 of the Distribution System Code.

Briefly, connection has not been denied to any customer as a result of THESL's metering policy for new condominiums, and we heard that confirmed yesterday for Avonshire and Metrogate by the representatives of those projects.

Section 53.17 of the Electricity Act defines an obligation that must be met by distributors and sub-meterers concerning technical specifications of meters installed.  It does not address the question of the propriety of THESL's metering policy.

Section 5.1.9 of the Distribution System Code creates an obligation on distributors to install smart suite meters that meet technical criteria set out in regulation 425/06 when requested to do so by a condominium developer or board of directors but certainly it does not establish any prohibition on distributors doing so on their own initiative.  In both instances, THESL is compliant with both the spirit and the letter of the enforceable provisions.

MR. VEGH:  Mr. McLorg, you said just now and in your prefiled evidence that your policy is consistent with section 53.17 of the Electricity Act.  Is it your view that section 53.17 mandates this policy?

MR. McLORG:  No, that is not THESL's view.  Section 53.17 essentially goes to the technical characteristics of the metering that meter providers may install.

 Section 53.17 neither prohibits a distributor from requiring individual metering and direct customer relationships for all condominium units requiring connection, nor does it grant condominium developers or other parties the right to specify the metering configuration; that is, bulk or unit metering configuration that will be supplied by the distributor.

Still less does section 53.17 address which party will have the ongoing distribution relationship with the condominium unit holders.  Instead, section 53.17 is silent and effectively permissive in these areas, and does not constrain the policies that an individual utility may stipulate in its conditions of service.

MR. VEGH:  Mr. McLorg, if condominium developers are not entitled to a bulk meter configuration under Toronto Hydro's policy, what are they entitled to under your understanding of section 53.17?

MR. McLORG:  Developers of new condominiums are, first of all, entitled to connection, and this is apart from the provisions of section 53.17.

53.17 provides that condominium developers are entitled to metering that meets the technical requirements of the associated regulations.  Developers are also entitled under THESL's metering policy to choose among different qualified suppliers and installers of the metering infrastructure.  However, section 53.17 neither mandates nor prohibits THESL's new condominium metering policy and other utilities could have different policies.

MR. VEGH:  Thank you.  Now, Mr. McLorg, changing topic a bit.

You have evidence in your prefiled evidence addressing your concerns respecting unregulated mark-ups of distribution cost by exempted distributors and/or sub-meterers on their behalf.  Could you please summarize your evidence on that point?

MR. McLORG:  Yes, I will.  At questions 19 through 35, I explain THESL's concerns around improper per-unit payments by sub-meterers to condominium developers and certain other billing practices by sub-meterers which conflict with the requirements applicable to exempt distribution.

With respect to improper per-unit payments, I explain that it is common industry knowledge that certain sub-meterers offer per-unit payments to condominium developers in exchange for the exclusive opportunity granted by those developers to install sub-metering systems in new condominiums, and subsequently to require each new and successive unit owner to enter long-term contracts for distribution services provided by sub-meterers at unregulated rates.

The prohibition on such payments within an exempt distribution framework was expressly stated recently by the Board in its discretionary metering decision, EB-2009-0111.  With respect to sub-metering billing practices in conflict with the requirements of exempt distribution, there are essentially two concerns.

The first is the bundling together in the sub-meterer rates of bulk meter distribution costs with sub-metering system costs, with the result that wholesale distribution services are resold without an order of the Board.

The second concern is the potential for significant over-recovery of the bulk meter bill by the sub-meterer through rates themselves and also through the exploitation of demand diversity within the condominium building.

MR. VEGH:  Could you please clarify the form in which you -- the form in which distribution services may be marked up?

MR. McLORG:  Yes, I can.  By definition, exempt distribution involves the apportionment of the wholesale electricity billed, incurred collectively by a group of consumers in proportion to the consumption of each consumer.  Over-recovery of the bulk bill, per se, is prohibited, but it is permissible to recover the cost of apportioning the bulk bill; in other words, the cost of the apportioning system.

However, in many cases, it would be necessary either to calculate a new pass-through rate every month or to have a true-up mechanism in place in order to exactly recover the bulk bill, which is the requirement of exempt distribution.

These approaches are necessary because of several factors, each one of which has an effect and which may operate together in combination.

First of all, there may be a difference between the billing determinants at the bulk meter and the sub-metering billing determinants.  For example, the distribution portion of the bulk bill - and this is as distinct from the rest of the non-commodity charges that are also presented by the host utility - those distribution portions could be based on a monthly kVA demand measurement, kVA being the measurement used by Toronto, which is similar to kilowatts used by most utilities - while the sub-metering billing determinants could be kilowatt-hours or they could be kilowatts per day or some different unit than is applied at the bulk meter.

Some billing determinants may be convertible to others using definitional or empirical conversion factors, but others cannot be converted at all.  The result is that no assurance can be had that a fixed rate imposed by the sub-meterer will necessarily recover the bulk bill delivered by the host utility on an exact basis.

For example, the conversion of a bulk bill based on kVA to a sub-meter bill based on kilowatt-hours depends, in part, on the load factor of the demand at the bulk meter.  However, that load factor of the demand for a particular building will fluctuate throughout the year, so that a fixed sub-meter rate based on a given assumed load factor will cause a variance to occur.

In the case of sub-metering billing determinant being kilowatts per day, there is no conversion algorithm at all.  So, in that situation, the variance is exacerbated and the potential for over-recovery is exacerbated.

Second, even supposing that the billing units were the same, say, for example, kVA, demand per month, and the rates per kVA were the same, a further adjustment would be required to account for the fact that the demand within the building is diversified, whereas the bulk meter measures the demand of the building altogether or on a coincident basis.

When the bulk demand reading for the building is ascertained, it is defined as the peak demand exerted on the distribution system by the building as a whole, regardless of what hour during the month that peak demand occurs.

To pass the corresponding cost through to unit owners, one approach would be to charge the same rate per kVA of demand to customers individually.  So the bulk meter would be charged at a certain number of dollars per kVA and that same rate, a certain number of dollars per kVA, would be applied to the demand of each individual unit.

However, because not all customers peak at the same time, the combined peak of the entire building is necessarily less than the sum of the individual peaks.  This is illustrated in our prefiled evidence at Q&A 32 in a simple hypothetical example.

And if I could turn that up for you, I have, for illustrative purposes, at question 32 devised a small table that is simply intended to illustrate what I am talking about, and it's not based on real data.

In that table, titled "Table 1:  Illustrative Example of the Effect of Demand Diversity On Billing Units", I have, first of all, shown just the three peak hours of demand within a given month.  So I've excluded all the information for every other day in the month and every other hour of the peak day.  And in the rows, I show for each hour, being hours 17, 18 and 19, the demand that is exerted on the system by each unit in columns 2 through 4.

And the point of this example is essentially that the demand of each unit is not synchronized with the other unit.  Each unit peaks at a different time, and when the demands are combined across the three units, it turns out that the hour with the peak demand is hour 19, shown in row 5, and that building peak demand in this example is 5.3 units.

Now, that stands in contrast to the sum of the peak demands for each unit shown in row 7 at the bottom of columns 2 through 4, and the sum of those peak demands by unit is 6.1 units.  And so I simply show in this example that, by the operation of the arithmetic, there is a 15 percent difference in excess of the sum of the peak demands over the coincident demand of the building.

THESL went on to use actual suite metering data, together with current approved rates for THESL and the rates posted for a sub-meterer on its website.  And to further analyze this question, in question 33 demonstrates that for exactly the same consumption, and this is real-life consumption, the bulk bill from THESL would be $518 versus $722 for the sub-meterer, which represents a difference of $204 or 39 percent.

In this example, the sub-meterer uses an irreconcilable billing determinant which is kilowatts per day, and that cannot be reconciled by any mathematical operation with the kVA demand per month that is applicable at the bulk meter.

However, it is possible to say just with respect to the sub-meterer's variable charge, that if that rate had been applied to the building as a whole rather than the individual units, the variable revenue for the sub-meterer would have been $200 instead of $376, a difference of $176 or 47 percent of the variable charge.  And that difference is attributable to the effect of demand diversity.

Now, it would have been helpful for me to point out that all these numbers and the derivation of the numbers appear at page 21 of our materials under tab A of our evidence and they are all contained in table 2A.

The point of these examples is to demonstrate that proper, fair and proportional apportionment of the bulk bill is not a simple matter, and it should not be assumed to occur automatically even when rates charged by sub-meterers are approximately equal to approved residential rates.  The potential for over recovery of bulk distribution rates is large.  And such over-recovery is directly at odds with the requirements for exempt distribution.  THESL's metering policy reduces or removes the opportunity for improper royalty payments and improper non-exempt billing practices.

MR. VEGH:  Thank you, Mr. McLorg.  Mr. McLorg, yesterday you received or I forwarded on to you a document received by compliance counsel, which has now been marked as Exhibit K.2.1, and that document attaches a utility monitoring agreement.  Have you had a chance to look at that document?

MR. McLORG:  I have had a brief opportunity to look at it, yes.

MR. VEGH:  Can you tell from the utility monitoring agreement whether the distributor in this case is only allocating the Toronto Hydro bulk bill among the unit holders of the condominium?

MR. McLORG:  No, I am not able to determine that based on this document.

MR. VEGH:  Now, does this document -- Toronto Hydro has asked Avonshire -- this is in evidence -- has asked Avonshire to provide written confirmation that it is only allocating the bulk bill.   Does this document satisfy your request that it provide that confirmation?

MR. McLORG:  No, this document does not satisfy that request.

MR. VEGH:  Thank you Mr. McLorg.

Mr. Tyrrell, could I turn to you, please.  Your evidence is largely around questions 36 to 28 of the prefiled evidence.  Could you please provide a brief summary of that evidence?

MR. TYRRELL:  Certainly.  Since the rebirth of CDM in the Ontario market, Toronto Hydro's really taken a lead role and has been very successful in reaching out to customers in all market sectors to meet the objectives of the Ontario Energy Board Act and the new amended act that includes the Green Energy Act objectives.

Through our early efforts we developed a solid CDM foundation including smart grid in Toronto which we view as one of the essential building blocks for conservation demand management, the integration of renewable energy, the improved reliability in customer and enhanced customer service.

It's widely accepted that to maximize CDM program uptake, you essentially have to get the information to the customer and the tools and the programs to make the essential or the important and informed decisions in how better to manage their energy.

The smart grid infrastructure enables customer access to that information and establishes a really important relationship with Toronto Hydro who can offer a variety of CDM programs to help lower the customers energy consumption and cost which is one of the key points of my evidence is the fact that Toronto Hydro, in fact, needs to have a direct customer relationship in order to have those customers be eligible for current and future CDM programs.

Toronto Hydro currently has existing and planned CDM programs for the multi-residential customer base.  They include currently our popular 10/10 Summer Challenge Program, PeakSaver, Keep Cool, time-of-use rate options and a web portal for customers to access daily usage information and educational information to help them make some decisions on conservation.

In the absence of this end-use relationship with customers, THESL's ability to reach these customers to encourage customer CDM participation is really significantly limited to create that market restriction for customers that desire actually the choice to participate in CDM and to realize a lot of the benefits that are inherent in the smart grid that has been built.

It is also important to note that the future of CDM program -- the future CDM targets are becoming or will become a condition of THESL or Toronto Hydro's distribution licence pending the Ontario Energy Board's CDM directive.  Therefore it is imperative that we have access to suitable market segments to fulfill the CDM obligation including the new condominium market.

As a last point, I wanted to address the assertion that renewable energy on an individual condominium basis is in fact unrealistic.  While we would essentially agree that some of the renewable energy technologies today are really in their infancy, like solar PV or photovoltaic, they are evolving rapidly and will become economically feasible in the near future and require a robust smart grid to accommodate or properly integrate those types of opportunities in the system.

Other forms of renewable energy are growing in popularity in the condominium market including ground source heat pump, technology and solar thermal technology, all considered renewable sources of energy which are already economic and are -- and we are currently actually examining opportunities to incent customers to include these in their asset or their infrastructure because they are quite energy efficient and serve the objectives of the Green Energy Act.

They also can be exploited in terms of opportunity for load management and a whole host of other things if they are integrated with a smart grid or smart suite metering.  Thank you.

MR. VEGH:  Now, Mr. McLorg and Mr. Tyrrell, thank you both and I would like to now present this panel for cross-examination.

MR. KAISER:  Mr. McLorg, before Mr. Zacher goes ahead, you have said that -- I think I have this right -- the hardware side of the business, in your view, is contestable and the service side of it is non-contestable; is that correct?

MR. McLORG:  If I may paraphrase you, Mr. Kaiser, the hardware side is contestable and when you say the service side, I guess I would under line that what we mean is the distribution relationship, the distribution service is a natural monopoly.

MR. KAISER:  And what's the basis for your concluding that the distribution service is a monopoly?

MR. McLORG:  Effectively, the basis is that once the distribution relationship is established, the customer has no alternative provider and, for example, I think that probably we would all agree that the fact that Toronto Hydro, for example, has effectively a monopoly on the electricity distribution business within the confines of the city of Toronto makes it the case that regulation of it is necessary.

Similarly, as soon as a distribution system within a building is established, it becomes on a practical basis, extremely difficult costly or outrightly impossible for a consumer to withdraw from that or to make an alternate choice.  So that's why we say that the ongoing distribution relationship is monopolistic, whereas the business of providing and installing the metering infrastructure is contestable.  And I would frankly suggest that it's contestable in exactly the same way as the provision and equipment of other -- sorry, the provision and installation of other equipment is contestable in the case of a regular subdivision.


MR. KAISER:  Leaving aside the practicality, I am really just interested in the legal proposition.  What is the statutory or legal authority that says that you, your company, has the exclusive right to provide electricity service to every man, woman or child in this city?  Is there some legislative prescription?

MR. McLORG:  Well, sir, I would suggest that we are authorized, by way of our distribution licence and by way of our rate orders, to be in the business of distributing electricity and to do so under rates approved by you.

I think, furthermore, if it can be helpful to you, that in the course of conducting that business, there is a sphere of management that we are authorized to conduct, and that management of our system includes the development and the promulgation of conditions of service.

So our belief is that our metering policy in this instance is a valid condition of service and that it occurs naturally within the scope of management of our business, and that, in fact, to turn the question around, there is no explicit provision that prohibits us from implementing that condition of service; namely, our metering policy.

MR. KAISER:  No, I understand your argument.  I think that you referred to the statute being silent, I think.  But there is no document from some government authority that gives you an exclusive franchise to provide electricity in this city; is there?

MR. McLORG:  No, sir, I agree with you on that.

MR. KAISER:  All right, thank you.  Mr. Zacher -- before you go ahead, can I just -- sorry to do this to you.  You made the point, Mr. McLorg, that there had been no refusal here.

MR. McLORG:  That's correct, I did.

MR. KAISER:  And as I heard the two witnesses from Metrogate and Avonshire, they were saying, Yes, we are getting electricity from Toronto to run the cranes and do the construction and temporary shacks and all of that.  But they are still waiting for the permanent connection, if I can use that term, that would light up the units.

And, as I recall, you had made certain offers that required them to accept certain conditions, and they said, Okay, we will accept, get on with our life, but we reserve all of our rights to take this to the courts or the OEB or wherever.

So would it be fair to say that you at least have refused to provide connection on the terms that they want, but you will provide connection on the terms that you want?

MR. McLORG:  Well, sir, I know that regulation often turns on fine distinctions, but I could not agree that we have refused to provide connection on the terms requested by Metrogate and Avonshire.  You're correct in pointing out that the agreement that's currently in force between THESL and both of those companies includes what's called schedule G.  And schedule G is, in effect, a statement that Metrogate and Avonshire have signed the offer to connect, which includes the suite metering configuration, under protest and that they don't waive any of their legal rights to seek a remedy from you or from the courts.

And so what we have effectively agreed to do is place in abeyance the question of what their rights are with respect to demanding a particular metering configuration, but the connection, per se, is, at least in my view, a very different matter than the downstream configuration of the metering.  And the agreements that are presently in place between THESL and Avonshire provide for the timely provision of permanent power, sufficient to the needs of the building, in due course and consistent with the construction schedule.

So if it's the case that they are not yet connected on a permanent basis, that's only a matter of scheduling of work for Toronto Hydro, and of course we strive to do that in a way and at a time that meets the needs of the customer.

So to summarize, if I may, the customers have made a request for connection, and, historically, because metering has always been supplied or traditionally been supplied by utilities, the issue of metering has been, in effect, merged with the issue of connection, per se.

In this instance, we find that there is now beginning to be a distinction drawn between those two distinct activities, if you will permit that.  So what I am saying to you, sir, is that the connection request has been honoured and it will be completely adequate to the needs of the building.

The dispute really centres around the downstream metering configuration, and, in that way, to me, it's no different than a dispute that might arise between THESL and a customer concerning the provision of civil work to conduct the cables into their property, the transformation vault, the metering room.  All those things are subject to stipulations or conditions imposed by Toronto Hydro as to their technical characteristics, and so on.

As a matter of fact, right within the Distribution System Code it requires us to stipulate the kind and the cost of meters that are going to be available to customers in different classes.

So the configuration of the metering is a downstream matter that, in our view, is properly within the scope of our conditions of service.  There is no -- I would say to you that certainly to my knowledge there has never been any doubt that the customers would be connected in the manner that is required.

MS. CHAPLIN:  Mr. McLorg, my understanding is that Avonshire and Metrogate requested a connection via a bulk meter and that Toronto Hydro's correspondence was that they would not provide a connection on that basis.

Am I -- where am I wrong?  That seems to be at odds with what you are explaining to us today, Toronto Hydro's view of it today, so can you help me with that?

MR. McLORG:  I will do my best.  I think that unfortunately there has been some confusion in terminology throughout this proceeding, because the words "connection" and "offer to connect" are naturally very closely linked in people's minds.

The issue that has arisen between THESL and Avonshire and Metrogate is that they want us to provide them - and I am speaking precisely now - an offer to connect that is premised on a certain metering configuration.  And the reason that the metering configuration matters in the case of the offer to connect, which is of course the legal understanding and agreement between the two parties that governs the connection process, is that the offer to connect, as directed by the Board under the Distribution System Code, requires the conduct of an economic evaluation and an assessment of the costs and revenues that are associated with a particular project.

The metering configuration, in turn, has an impact on the costs and the revenues that are associated with a particular project, and, therefore, that goes to the capital contribution, if any, that is required for a particular project.

That determination and the economic evaluation that goes along with an offer to connect is the matter that is in dispute between THESL and Metrogate and Avonshire.

MS. CHAPLIN:  Pardon me, isn't Metrogate and Avonshire saying the metering configuration downstream of the bulk meter they don't want you to worry about?  They want a connection with a bulk meter, and, therefore, isn't that the connection they are requesting?

My understanding is you are saying you don't consider that the connection; that you consider the connection more broadly than that; that, by necessity, your terms and conditions of service require the consideration of the metering configuration behind that and, in your view, the suite metering, which your company's policy now requires?

MR. McLORG:  Well, I hope to be clear on this, but just on the point of the effect of the metering configuration, what I am saying to you is that the metering configuration does not affect the connection, per se.  The metering configuration does affect the calculation of the required capital contribution et cetera and it goes to matters of contract between the two parties.  But if you don't think it's sort of a fancied distinction, my understanding of the real situation and my proposition to you is that the connection of a property is actually the provision of electricity at a certain voltage and a certain number of phases and with a certain capacity sufficient to meet the needs of the building to that property.

To illustrate my point, I would suggestion that the connection, per se, that proceeds from our distribution system and goes through the transformer and so on is identical regardless of the downstream metering configuration.  It is conceptually separable and practically separable from the downstream metering configuration.

My point, and I hope it's not too nice a distinction to make, but my point is really only that.  The request and we believe the legal requirements that we must meet pertain to the connection and the connection is the provision of the electricity in the way that I described with the voltage and number of phases and the capacity.

The metering configuration is independent of the connection.  The connection in this case can support both metering configurations.

MR. KAISER:  But Mr. McLorg, isn't it the case that your refusal to supply connection at the bulk meter is based not on economics or technical issues but this belief that you have that you own the customer, and that's why you put a new condition in your policy on February 29th that the customer, the individual unit holder, must be a direct customer of Toronto Hydro?  I mean that policy and the refusal to supply connection at bulk meter are totally consistent.

MR. McLORG:  Well, sir, I certainly agree with you that it is our policy that Toronto Hydro is the proper party to have the direct ongoing distribution relationship with the customer because we are the distributor for the area.

I quite easily understand the objection that people would raise or the confusion that would enter people's minds around the distinction that I am drawing between connection and metering.  And, you know, I guess it's a matter of argument, obviously, whether or not our policy represents a constructive refusal to provide connection.  But I am saying to you, as an antidote to that, that in practical terms, the complainants in this case, both Metrogate and Avonshire, have and will obtain the connection that is required to provide power to their building.

So all I am saying really is a simple thing to you which is it's not a matter of connection, it's a matter of metering configuration, and to me it's a matter of whether or not THESL is within its rights, so to speak, to stipulate the metering configuration as a matter of conditions of its service.

MR. KAISER:  Well, can we at least agree that going forward after February 29th, you are saying to anyone in the City of Toronto, the Ontario Energy Board, the Ontario government, anyone, We are not going to connect unless the condominium agrees that each unit holder must be a direct customer of Toronto Hydro; that's your policy now?

MR. McLORG:  Yes, I agree with you.  I think that that policy is one of a number of conditions of service that we establish.

MR. KAISER:  But that's a new policy.  That's what happened on February 29th.

MR. McLORG:  That's correct, sir.

MR. KAISER:  In large part, that's what this case is about.

MR. McLORG:  I would agree with that too.

MR. KAISER:  Thank you.

MS. CHAPLIN:  Sorry, I just have one more.  The concerns that you've identified regarding the billing and, Mr. Tyrrell, the issues you have raised with respect to CDM, my understanding is that Toronto Hydro doesn't have the same policy for existing condominiums and is there -- do the same concerns exist for existing condominiums or for anybody pre-February 29th?  What --

MR. McLORG:  Well, Ms. Chaplin, if I may answer in two parts because I think I heard two questions there.

First of all, you're absolutely correct that there is a black and white difference in our policy between existing condominiums that already have a connection, and new condominiums that were commenced as projects with Toronto Hydro on and after February 29th, 2008.  So the substantive or meaningful distinction between those two cases is that the new building requires a connection, and the old building already has one and exists.  In that sense, I would say it's analogous to any other kind of change in rules, for example, a building code change that requires that all new commercial office towers be sprinklered, for example. That is a requirement that became a requirement at a certain point in time and it applies to every building that's constructed after that date, but it doesn't apply retroactively to buildings that already exist.  So, sorry if I may just to -- before I forget.

The second part of your question I think was:  Do we have concerns around the arrangements that may exist in sub-metering in existing condominiums?  And the answer is certainly yes.  We found it very difficult to get information about that kind of thing, but we certainly believe that there have been instances where sub-meterers have acquired the rights not just to sub-meter within an exempt distribution framework, but to actually establish as a matter of contract, long-term contract, an ongoing monopolistic unregulated relationship with electricity consumers.  And we think that they are reselling electricity and we think that that's improper.

MS. CHAPLIN:  Is it the case, though, and I think there was some evidence on it and I can't remember the specifics, that there could be an existing condominium and a request could be put into Toronto Hydro for an interim meter to be installed so that smart sub-metering could be done?  Is that a scenario that's possible?  And that Toronto Hydro would agree to that request?

MR. McLORG:  Yes, unequivocally.  So for example, right now -- I happen to live in a condominium myself and I happen to be on the board of directors, and if it were in our opinion a beneficial thing for us to do, we could contact Toronto Hydro and have an interval meter installed in our building if there weren't one there already, and we could then establish an arrangement with a sub-meterer to come in and provide sub-metering services and system at our condominium.

MS. CHAPLIN:  So your view is that because the connection is already established, Toronto Hydro has no role in enforcing its new metering configuration policy; is that...

MR. McLORG:  Well, despite appearances to the contrary, we do try to be humble in some respects.   What we are really saying is that the connections that already exist and the arrangements that a condominium corporation through its board of directors wants to make with a third party, a sub-metering contractor, that's all properly within their sphere.  We are not going to attempt, ourselves, to police any of the business arrangements that are occurring on an existing basis.  We are not going to attempt to go to a building such as my own and say, Regardless of whether you think it's a good idea or not, we are putting individual meters in all your units.

Perhaps despite appearances to the contrary, we believe that the conditions that we've asked Avonshire to fulfill, for example, are not extraordinary and do not involve us stepping into the role of enforcer in any way or in any way stepping into the proper area of jurisdiction of the board, but rather it's simply a traditional and commonplace legal requirement that, in a contract, we require the counterparty and ourselves, of course, to abide by the legal conditions.

MS. CHAPLIN:  Thank you.

MR. KAISER:  Just one final.  So I take it from what you have just told Ms. Chaplin that if in your building a smart sub-meterer comes in, and if it turns out that he at least -- put on your hat, your Toronto Hydro hat -- he is reselling electricity, as you say, you are not going to do anything about that with respect to the existing buildings.  You are just going to concentrate on this new policy with respect to the new buildings, or are we likely to see a bunch of enforcement activities by Toronto Hydro claiming that exempt distributors are behaving improperly?

MR. McLORG:  Well, sir, we would definitely not undertake the enforcement ourselves.  It's very difficult for us to know, given all the other things that we have to manage in our business, what particular arrangements might be going on behind an interval meter within a condominium such as my own.  Toronto Hydro really has no way of developing that information.

And, at most, I think with the benefit of hindsight and the experience of this proceeding, it might be the case that we would respectfully draw to the attention of compliance office here the fact that we have come into information or have received complaints from customers, which I understand or am given to understand has happened, that there are sub-metering abuses going on at a building with this address.

But, to repeat, we certainly do not see ourselves as the metering cop on the beat in any sense, and we have no wish at all to improperly intrude on your jurisdiction or exceed our proper scope of activities, at all.

MR. KAISER:  Thank you.  Sorry, Mr. Zacher.

MR. VEGH:  Sorry, sir, if I may, just to complete the record, just point you to some materials in the record.  You were asking about the distinction between connection and metering.  I just want to point you to where the Avonshire and Metrogate witnesses addressed that on the transcript.

That's on page 30 to 31 in the cross-examination on January 5th.

MR. KAISER:  Thank you.
Cross-Examination by Mr. Zacher:

MR. ZACHER:  Thank you, Mr. Chair and Ms. Chaplin.  That may help me truncate things a little bit.

Good morning, Mr. Tyrrell and Mr. McLorg.

MR. TYRRELL:  Good morning.

MR. McLORG:  Good morning, sir.

MR. ZACHER:  I noticed that both of your gentlemen appeared to be reading from your direct examination.  Do you have extra copies of that that I could see?

MR. McLORG:  I don't have extra copies, but I would be very prepared to make copies for you.

MR. ZACHER:  Okay.  Perhaps you could do that at the break.

Mr. McLorg, could I ask you to turn up Toronto Hydro's prefiled evidence, Exhibit K1.2.

MR. McLORG:  Yes, I have Exhibit K1.2.

MR. ZACHER:  Maybe I should just tell you in advance that the documents that I am likely to be referring to is that exhibit; compliance counsel's prefiled evidence, Exhibit K1.1.  There is a brief of legislation marked K1.6.  Do you have that, sir?

MR. McLORG:  I believe I have everything you have referred to so far, but I am just in the process of confirming that.  I have K1.1.  And, I am sorry, K1.6 was the brief of statutory and regulatory provisions?

MR. ZACHER:  That's correct.

MR. McLORG:  So, so far, to recap, then, I have our prefiled evidence, I have compliance counsel prefiled evidence and I have the brief of statutory and regulatory provisions.

MR. ZACHER:  Okay.  And, as well, K1.7, which are the interrogatory answers of both parties, do you have that?

MR. McLORG:  Yes, I do.

MR. ZACHER:  And, lastly, I circulated to your counsel a couple of days ago, in advance, documents that I might want to refer to in cross-examination.

MR. McLORG:  I believe I have those, but if you could enumerate them, then we can confirm.

MR. ZACHER:  In fact, there is only one I am going to refer to - and I believe it's been made available to the Panel - it's a letter dated January 7, 2008 from the Coalition of Large Distributors to the Secretary of the Board.  Do you have that, sir?

MR. McLORG:  Yes, I do.

MR. ZACHER:  Perhaps we could have that marked as an exhibit.

MR. MILLAR:  Yes.  It will be Exhibit K2.2.  It's a letter dated January 7th from the CLD; is that right, Mr. Zacher?

MR. ZACHER:  That's correct.
EXHIBIT NO. K2.2:  LETTER DATED JANUARY 7, 2008 FROM COALITION OF LARGE DISTRIBUTORS TO SECRETARY OF THE BOARD.

MR. ZACHER:  Mr. McLorg, if I could ask you to turn to your prefiled evidence at page 2, this is your examination-in-chief.  I want to ask you about the distinction that Toronto Hydro draws between existing and new condominiums.  As I understand it, new condominiums are defined as all buildings for which written requests for connection and corresponding plans were submitted on and after February 29, 2008; is that right?

MR. McLORG:  That's right.

MR. ZACHER:  And existing condominiums are everything else?

MR. McLORG:  That's correct.

MR. ZACHER:  Just to be clear, that date of February 29, 2008, that is a date that was established internally by Toronto Hydro, and it doesn't have any link to any legislative or regulatory prescription?

MR. McLORG:  That's correct.

MR. ZACHER:  And you treat -- Toronto Hydro, based on its definition of existing and new condominiums, it treats them differently for purposes of its smart metering policy, as we have just heard?

MR. McLORG:  That's correct.

MR. ZACHER:  The gist of it is that for existing condominiums, Toronto Hydro recognizes the ability of condominium boards to choose between sub-meterers and to choose between -- and smart meters by Toronto Hydro?

MR. McLORG:  Yes.  And, if I may add, they also have the option of maintaining a bulk meter.

MR. ZACHER:  Correct.  And just to pick up on something, in correspondence -- and I may refer to it, if necessary, but in correspondence, Mr. McLorg, with Board compliance staff, you appreciate and recognize the distinction between sub-metering and -- rather, between sub-metering and smart sub-metering as set out in the notices that were issued in advance of changes to the creation of the Board's smart sub-metering code?

MR. McLORG:  Well, sir, usually I like to have a look at anything that's being referred to, but I certainly do recall that the Board itself distinguished, by way of definition, between smart metering and sub-metering, and in the correspondence that occurred between THESL and the Board's compliance office, both parties observed that distinction.

MR. ZACHER:  Okay.  And maybe I could just ask you if you would turn up the brief of statutory and regulatory provisions, which is Exhibit K1.6, and go to tab 8?

MR. McLORG:  I am at tab 8.

MR. ZACHER:  Okay, and page 2.  So this is the notice that was issued by the Board in advance of the creation of the sub-smart metering code.  If you look at page 2 under the heading B, there is the distinctions -- or the definitions of smart metering and smart sub-metering?

MR. McLORG:  Yes, I see that.

MR. ZACHER:  And that's what you have always understood to be the difference between the two?

MR. McLORG:  The respective definitions of smart and sub-metering, yes, I agree with that.

MR. ZACHER:  Smart meter, as a definition indicates, under this scenario, each unit will become a residential customer of the licensed distributor in each unit and the common areas must have a separate account with the licensed distributor?

MR. McLORG:  Yes, I agree.

MR. ZACHER:  Okay.  And with regards to smart sub-metering, under this scenario the condominium continues to be the customer of the licensed distributor and will receive a single bill based on the measurement of the bulk master meter, but the smart sub-metering provider which is acting on behalf of the exempt distributor would then issue a bill to each unit and the common areas based on the consumption of the unit or common area?

MR. McLORG:  Yes, I see that.

MR. ZACHER:  So you agree there that it doesn't draw a distinction between the hardware side of things and the distribution service side of things as been contestable.  Both are identified as being contestable?

MR. McLORG:  Well, I certainly agree that the provision and installation of meters is contestable.  I don't see the word "contestable" used here at all.  So you're suggesting that the ongoing distribution service provided within an exempt distribution framework by a sub-meterer would itself be contestable?

MR. ZACHER:  Well, under the definition of smart sub-metering it contemplates that the relationship with the customer the individual unit holder is between the unit holder and the smart sub-meterer; right?

MR. McLORG:  No, sir, I don't agree with that because the relationship is between the exempt distributor and the customer.  It's not between the sub-meterer and the customer.

The sub-meterer only acts on behalf of the exempt distributor.  The sub-meterer clearly has no independent relationship with the customer as was amply described in the discretionary metering decision.

MR. ZACHER:  Let me ask you, sir, what's the basis, what's the legislative or regulatory basis on which you draw a distinction between existing condominiums and new condominiums with regards to the services to be provided by -- that may be provided by sub-meterers?

MR. McLORG:  Well, the basis of the distinction, I think most helpfully to you, Mr. Zacher, is our position that we act properly within our sphere to specify a metering policy and naturally enough, the inception of any new policy occurs on and after a certain date.  We don't attempt in any sense to make it retroactive.

So we are saying that it is proper for us to formulate a metering policy that -- it is within the natural scope of the management of our business and that we already have the necessary authorizations in the form of, for example, our distribution licence and the framework provided for electricity distribution by the Electricity Act and the Ontario Energy Board Act, et cetera, to do that.

MR. ZACHER:  No, I guess what I am trying to understand, sir, is I understand the business rationale but can you tell me what the legal regulatory rationale is for mandating that unit holders in all new condominium buildings be customers of Toronto Hydro but not requiring that same treatment in respect of existing -- the customers -- the unit holders in existing buildings?  What's the legal or regulatory basis for drawing that distinction?

MR. McLORG:  The regulatory basis is that it's a permissible condition which Toronto Hydro can apply within its conditions of service, and it's exactly parallel to any other condition -- a valid condition, in our conditions of service, that we stipulate and, you know, upon which service is conditional.  That's why they are called conditions.

So we can specify certain things that must be performed by a customer or certain conditions generally that attach to our provision of electricity service, and there is a whole range of those and the metering configuration, in our view, is no different.

MR. ZACHER:  I will come back to that.  Let me ask you now, just turn forward if you don't mind in your evidence to page 8.

MR. McLORG:  I have that.

MR. ZACHER:  And Mr. McLorg, answer A12 here, as I understand it, you set out three different rationales for Toronto Hydro's suite metering policy.  One is that it's consistent with the enforceable provisions referred to in the notice.  Two, that it is the most effective way to prevent the unlawful mark-up of distribution services.  And, three, it further supports and reinforces the objectives of the OEB and of distributors such as Toronto Hydro under the Green Energy Act amendments.  So those are the three bases upon which you justify your smart metering policy; is that correct?

MR. McLORG:  Those are three of the bases, yes.

MR. ZACHER:  Okay, are there any others?

MR. McLORG:  Well, sir, I am not quite clear on what you might consider a basis, but I would simply repeat what I have already said at some length, I guess, this morning, which is that we do believe that our metering policy is a valid condition.  So we are, in effect, saying it's perfectly permissible for us to implement that policy.

In any event, it's perhaps a fine point and I accept what you are saying about what we have said at answer A12.

MR. ZACHER:  Okay.  So what I want to do is I will leave for a moment the rationales relating to the Green Energy Act and to preventing unlawful mark-ups.  I want to address your evidence with regards to why your policy is consistent with the enforceable provisions, okay?

MR. McLORG:  Yes.

MR. ZACHER:  And as I understand it, that evidence is set out here on pages 8 through to 11.

MR. McLORG:  I agree with that.  I think it's really set out in questions 12 through 18 inclusively.

MR. ZACHER:  Okay.  So Mr. McLorg, I want to refer you to one of the enforceable provisions that was alleged to be breached in the notice, okay.  Section 28 of the Electricity Act, you are familiar with that?

MR. McLORG:  Yes, I am.

MR. ZACHER:  Could I ask you to turn that up in the brief of statutory and regulatory provisions, tab 2.

MR. McLORG:  I have that.

MR. ZACHER:  And you understand, Mr. McLorg, that this provision, it's a fundamental obligation on distributors, and it obligates distributors to connect persons who ask to be connected provided that two conditions are met.  That the building that they asked to be connected lies along the distribution system path; and, two, that the owner or person in charge of the building makes a written request.

MR. McLORG:  Well, sir, I agree with you that those are the obligations of distributors, and I believe that they represent necessary conditions for connection.  I don't believe that they are sufficient conditions for connection.

MR. ZACHER:  Those are the two fundamental conditions for connection.

MR. McLORG:  There is a difference between necessary and sufficient conditions so I am just saying I don't believe the two of them together are sufficient conditions for connection.

MR. ZACHER:  So, sir, those conditions, in addition to being set out in the act, are codified in your licence.

MR. McLORG:  Yes, they are.

MR. ZACHER:  Okay.  And if you might turn to your licence, which is at tab F2 -- or rather F1 of compliance counsel's prefiled evidence.

MR. McLORG:  I have that.

MR. ZACHER:  And, Mr. McLorg, under section 7 entitled "Obligation to Connect," 7.1 largely codifies section 28; is that right?

MR. McLORG:  Yes, that's right.

MR. ZACHER:  And then what section 7.4 says, in addition, is that:

"The licensee shall not refuse to connect or refuse to make an offer to connect unless it is permitted to do so by the Act or regulation of any Codes which the Licensee is obligated to comply with as a condition of this Licence."


MR. McLORG:  I see that.

MR. ZACHER:  You are familiar with that provision and that Obligation?

MR. McLORG:  Yes I am.

MR. ZACHER:  Okay.  In this case, Mr. McLorg, you will agree that the two projects that are at issue, Avonshire and Metrogate, satisfied what you said were the two necessary preconditions to be connected; correct?

MR. McLORG:  Correct.

MR. ZACHER:  They made written requests to have their buildings connected, and those buildings lay in Toronto Hydro's service area.

MR. McLORG:  That's correct.  And correspondingly we exercised or met our obligation by providing them with an offer to connect and, in fact, connecting them.

MR. ZACHER:  And, sir, what they asked specifically, what each of them asked specifically was for Toronto Hydro to provide them with an offer to connect that would provide for the connection of their buildings on a bulk meter basis; right?

MR. McLORG:  Not initially.

MR. ZACHER:  Well, they did in the spring of this year.

MR. McLORG:  Yes, they requested, as has been demonstrated in evidence, a revised offer to connect.

MR. ZACHER:  So, at that point, sir, you had an obligation -- Toronto Hydro had an obligation, under section 28 of the Electricity Act and under the conditions of its licence, to provide them with an offer to connect their buildings?

MR. McLORG:  And we met that obligation, because we provided an offer to connect.  There is no obligation on us -- and perhaps this is a matter of argument, so I will try to curtail my remarks.  But I don't understand, in my capacity, that there is any obligation on Toronto Hydro to provide an offer to connect on terms stipulated by the customer.

We have provided a valid offer to connect, and if there are some aspects of that that the customer doesn't find agreeable, that doesn't demonstrate that the offer to connect is invalid or doesn't meet and sufficiently discharge our obligations.

MR. ZACHER:  Sir, what they asked for was that their buildings be connected; right?

MR. McLORG:  Yes, I would agree with that.

MR. ZACHER:  They didn't ask that the individual condominium units be connected; you agree with me?

MR. McLORG:  Well, initially they did.

MR. ZACHER:  Well, in March they didn't; right?

MR. McLORG:  In March, they asked for a change in the metering configuration, yes, I agree.

MR. ZACHER:  And so, sir, in the absence of any request by them for Toronto Hydro to go behind the bulk meter and connect all of these individual customers, what right does Toronto Hydro have to demand that?  Where in the legislation or the regulations does any such right exist?

MR. McLORG:  Well, again, I would suggest that this is a matter for argument, but --

MR. ZACHER:  You have purported in your evidence to interpret the enforceable provisions.

MR. McLORG:  Yes, and I am pleased to offer that interpretation but --

MR. ZACHER:  Let me ask you to refer to --

MR. VEGH:  He was about to answer your question, so why don't you allow him to answer your question?

MR. ZACHER:  I am sorry if I cut you off, Mr. McLorg.

MR. McLORG:  Not at all.  I was about to explain that, in our view, the offer to connect had been properly conveyed to both Metrogate and Avonshire.  They then, acting on a basis of some advice that they received, felt that they were in a position to request or in fact demand a departure from the conditions of service under which -- which are publicly posted by Toronto Hydro and under which we offer our service.

And at that point, we said, Well, that's inconsistent with our conditions of service and we will not provide an offer -- a revised offer to connect that is inconsistent with our conditions.

So I guess we, you know, come back to the start of this, Mr. Zacher, by arriving at the point, in my estimation, that we say that our metering policy is a valid condition of service and you don't, and that's a matter for argument.

MR. ZACHER:  Sir, you agree with me your conditions of service are not the governing authority; right?

MR. McLORG:  Not exclusively.  Our conditions of service govern, within boundaries established by the legal framework and by the framework of codes and other policies of the OEB.  As long as we're on the rink, then -- and we are not outside of the Board, then Toronto Hydro's conditions of service apply.

MR. ZACHER:  Your conditions of service have to be compliant with all applicable law; right?

MR. McLORG:  Yes, I agree.

MR. ZACHER:  And so your conditions of service, the terms included in there, have to be properly authorized by applicable law.  Do you agree with me on that?

MR. McLORG:  No, I don't.  I think that they have to be consistent, but I am not aware that anyone's conditions of service are, in any event or by any method, approved by the Board or any other body.

MR. ZACHER:  Okay, let me -- if you could turn to page 8 of your prefiled evidence under the answer A12?

MR. McLORG:  I see that.

MR. ZACHER:  The paragraph midway down, Mr. McLorg, where you say there is nothing in section 53.17 of the Electricity Act or the Distribution System Code which takes away from a distributor's right to install suite metering in new condominium projects.  Do you see that?

MR. McLORG:  I do.

MR. ZACHER:  So let me ask the question again.  When Avonshire and Metrogate requested that their buildings be connected by way of a bulk meter, what right did that trigger in Toronto Hydro to demand that the hundreds of unit customers behind that bulk meter also be connected, suite metered and become customers of Toronto Hydro?

Where in the legislation, regulations, codes, et cetera, does that right exist?

MR. McLORG:  Well, I have two responses to that.  I hope they are both helpful.  One is that that right on Toronto Hydro's part to stipulate a metering policy flows from the fact that it is licensed by the Board, and its conditions of service are consistent with all applicable legislation, regulations and codes.

The second part is that the fact that a customer requests a connection of a certain configuration is itself not supported, in my understanding, by anything in the legislation.  Section 28, for example, does not say request the connection and associated metering configuration in writing.  So section 28 is, for example, silent on the specific nature of the connection or, more specifically, the metering configuration.

So I am suggesting to you that there is no apparent obligation that I am aware of that says that Toronto Hydro has to respond to or accommodate a request for a specific metering configuration, apart from what's set out in 53.17 and 5.1.9, that comes from a customer.

MR. ZACHER:  Okay.  So I take it you're not able to point to any particular provision that supports this right you've identified in your evidence?

MR. McLORG:  Yes.  I am not aware that there is any provision in any legislation that says Toronto Hydro can adopt a metering policy.

MR. KAISER:  Can I ask you a related question going back to your obligation to connect, section 7 of your licence, which you have indicated flows out of section 28?

So the statute and the licence say the licensee shall connect if two things exist:  The building lies along the distributor's distribution system, and the owner/occupier requests it in writing.  Those are the only conditions?

MR. McLORG:  Sir, I am sorry to niggle with you, but I think in the licence, for example, section 7.2 says the licensee shall make an offer to connect.  And I'm sorry if that's too much of a distinction.

MR. KAISER:  2.1 says the licensee shall connect.  But, anyway, you have -- you know, without getting too tangled up on who made what offer, when and whatnot, you have been very clear that as of February 28th or 29th there is a new requirement.  There is a new condition, and that is that the individual unit holder must be a direct customer of Toronto Hydro.

Now, that condition isn't in the licence and that condition isn't in the statute.  Can you put any condition in there and say, Well, guess what?  We've got a new condition, boys.  We put it in.

That's really what you have done.  The statute and the licence have two conditions.  You have been pretty clear here there is now another condition.  Read your new policy.  You will connect provided that, after February 28th or 29th, they make sure the unit holders, the individual suite holders, are direct customer of Toronto Hydro.  That's a condition; isn't it?

MR. McLORG:  I certainly agree, sir, that's a condition.

MR. KAISER:  So if Toronto Hydro or any utility can come along and write in, unilaterally, conditions, none of this has much meaning; section 28 doesn't have much meaning; section 7 of the licence doesn't have much meaning; does it?

MR. McLORG:  Sir, I am sorry I don't think I could agree with that, and the reason is that utilities are, in fact, more or less directed by the Board to formulate, maintain and publicize conditions of service which the Board doesn't directly authorize but which the Board requires, and those conditions of service operate within a framework or within boundaries that are established by legislation, regulation and the OEB's own codes.

And so I would suggest to you that it's not the case that a utility could, in fact, implement any arbitrary and perhaps you know onerous condition or oppressive condition on its customers at whim.

But, rather, that it can only impose conditions that are necessary for the conduct of the business and are, in fact, within the bounds permitted by the governing legislation, regulation and codes.

I would submit, sir, that our conditions of service are, well, I am not sure exactly how many pages there are, but it's very voluminous, I think it's over 100 pages, and all of those conditions govern the minutiae of the electricity business of distributors.

None of those conditions in our conditions of service can fail to comply, as Mr. Zacher has pointed out, with any of the legislation, regulations or codes.  But within the boundaries established by those codes, the conditions of service are what utilities use to administer their businesses in an even-handed and non-arbitrary way.

So no -- not just any condition could be imposed by a utility.

MR. KAISER:  All right, well I will leave it there.

Mr. Vegh would this be a convenient time to take the morning break?  I'm sorry, wrong counsel.

MR. ZACHER:  Yes, yes.

MR. KAISER:  15 minutes.

--- Recess taken at 11:04 a.m.

--- Upon resuming at 11:21 a.m.

MR. KAISER:  Mr. Zacher.
Preliminary Matters:

MR. VEGH:  Sir, just one preliminary matter.  Mr. Zacher asked the panel to provide a copy of the materials they had referred to this morning.  I provided a copy to Mr. Zacher over the break.  I don't think it was an undertaking.  I am not sure we need to file it with the record.  I think it was just for his own information.

MR. KAISER:  Is that satisfactory?

MR. ZACHER:  That's fine.
Cross-Examination by Mr. Zacher (continued):

MR. ZACHER:  Mr. McLorg, I want to ask you about what I understand your position is expressed in the evidence that the right to select the services of Toronto Hydro to suite meter a new condominium, or, alternatively, to select the services of a sub-meterer to smart sub-meter is a choice that does not lie with the developer of the condominium.  That's your position?

MR. McLORG:  Yes, it is.

MR. ZACHER:  And if I could refer you to page 9 of your prefiled evidence, at the bottom of the page you state, "Nowhere does section 15.17".  And I think that's a typo.

MR. McLORG:  It's a typo.

MR. ZACHER:  It should be 53.17?

MR. McLORG:  Yes.  And sorry to interrupt, but the reference to the regulation should also be 442/07.

MR. ZACHER:  Okay.  So the point there is you are saying nowhere does 53.17 of the Electricity Act or Regulation 442/07 state that condominium developers have the right to determine whether a licensed distributor sub-meters or whether a licensed sub-meterer sub-meters; correct?

MR. McLORG:  Correct.

MR. ZACHER:  Mr. McLorg, I want to ask you to turn to this letter that we referenced earlier, which is marked K2.2.

MR. McLORG:  I have that.

MR. ZACHER:  Okay.  And this is a letter which is authored by the Coalition of Large Distributors, of which Toronto Hydro is and was a member at the time?

MR. McLORG:  Correct.

MR. ZACHER:  And this letter is signed by you on behalf of Toronto Hydro?

MR. McLORG:  That's correct.

MR. ZACHER:  And was written to the Board in the context of the Board's notice with regards to smart sub-metering, the new code, et cetera?

MR. McLORG:  Yes, within the context of sub-metering licence applications.

MR. ZACHER:  Thanks for correcting.  And I see here, Mr. McLorg, towards the bottom of the first page, last paragraph, it says:
"While we understand the Ministry's concern that converting existing bulk metered condominiums to individual suite metering may not be cost effective in some areas, we were disappointed to see that the Ontario Regulation 442/07 did not call for mandatory individual suite metering in new condominiums."

Do you see that?

MR. McLORG:  I do.

MR. ZACHER:  So I take it from that that this letter indicates that you understood that this regulation did not mandate smart metering in new condominiums as a monopoly activity by distributors?

MR. McLORG:  I think that's fair.  We understood that the regulation did not do that.

MR. ZACHER:  So that, in other words, you understood that new condominiums could, instead, choose to have the individual units sub-metered?

MR. McLORG:  No, I don't agree with that.

MR. ZACHER:  Well, if it's not a monopoly activity of distributors, then there's a choice to have it to use a sub-meterer; isn't that the result of that?

MR. McLORG:  No, it's not, sir.

MR. ZACHER:  Okay, can you explain that to me?

MR. McLORG:  What we state in the letter that you are referring to, sir, is the fact that Ontario Regulation 442/07 did not call for mandatory individual suite metering in new condominiums.  So the fact that the regulation did not call for that does not mean that another instrument might not call for that or that it's not within the proper scope of authority of a utility to specify that.

You know, in logical terms, you are saying if A, then B; and you're saying not A, so therefore not B.  And I am just saying that there could be something else that causes B.  Sorry to get a little pedantic in that way.

I am just trying to illustrate that, on my understanding, the logic does not follow.

MR. ZACHER:  Because it looks pretty straightforward to me.  The next sentence says:
"Of greater concern to us was the Ministry's reluctance to accept that individual suite metering in condominiums is a natural monopoly service."

In other words, it's not just for distributors to suite meter, but it's for others?

MR. McLORG:  Well, sir, and this is where I would reiterate what I was saying before about the unfortunate use of language in this whole issue.  There has from the outset of this been a lack of distinction between the provision and installation of suite metering - in other words, the metering hardware and the infrastructure, and so on - and the ongoing distribution relationship with the unit holders.

And those two things need to be distinguished, because they are conceptually entirely separate.  Different rules ought to apply to them, and the fact that they are, in effect, conjoined in this letter is, in hindsight to me, now regrettable, because we refer to them as individual suite metering condominiums.  What we should have distinguished is the provision and installation from the ongoing distribution relationship.

MR. ZACHER:  And did you raise that with anybody, Mr. McLorg, at the time?  You signed this letter.

MR. McLORG:  Yes, that's right.  And I would freely admit that, you know, my thinking about this whole issue has evolved, and I have come to appreciate the fact that we need to distinguish between the provision and installation and the ongoing monopoly relationship.

MR. ZACHER:  Right.  So at the time that you wrote this letter, what you understood was that this regulation allowed for condominium developers to select sub-metering companies?  That's what you understood at the time you wrote this letter?

MR. McLORG:  Well, sir, it was actually not me that wrote the letter.  I signed the letter, though, so I take full responsibility for signing it.

But I can't honestly say what my understanding on that specific point was at the time that I signed this letter.  I don't recall.

MR. ZACHER:  Okay.  And if you flip over on to the next page, page 2, under the heading "Potential For Competitive Benefits", it says:
"The selection of the metering company is made by the developer of a new condominium."

Do you see that?

MR. McLORG:  Yes, and that's followed by "not the subsequent homeowner", and that's one of the things that was a concern for us, because we took the view that the proper selector of the metering service ought to be either the unit holder, his or herself or the condominium corporation, but not the developer.

MR. ZACHER:  So I understand that's a concern, but let's just deal with the first part of the sentence, which is your statement.  This letter authored by you says:
"The selection of the metering company is made by the developer of a new condominium..."

That's what you understood the regulations and the associated legislation provided for at the time?

MR. McLORG:  No, that's what we understood was the de facto situation at the time.  That's different than something that is expressly provided for or mandated by regulation.  It was a de facto situation.

MR. ZACHER:  You are going to have to help me on that.

MR. McLORG:  It was the prevailing reality at the time.

MR. ZACHER:  This letter is written with regards to what you understood section -- Regulation 442/07 to provide for.

MR. McLORG:  Well, sir, that's your interpretation.  That's not my interpretation.

MR. ZACHER:  The letter references the regulation.

MR. McLORG:  That's right.

MR. ZACHER:  It specifically says what the concerns are of the Coalition of Large Distributors, of which you are a member, that it did not provide for a natural monopoly of suite metering by distributors and that it gave developers of new condominiums the right to select metering companies.  It says what it says.

MR. McLORG:  No, sir, I think that's your interpretation, and I would suggest that I am in a better position to state what the letter meant than you.  I think that you are truncating the sentence and trying to twist the meaning of it to your own purpose.  I don't accept that.

MR. ZACHER:  Okay.  Mr. McLorg, could you turn to page 11 of your evidence.

MR. McLORG:  I have that.

MR. ZACHER:  Right at the bottom is the heading "Marking up distribution services in section 3.1.1(a) of the Distribution System Code."

MR. McLORG:  I see that.

MR. ZACHER:  So the evidence from there on, I guess the balance of your evidence is devoted to that issue.

MR. McLORG:  Essentially, yes.

MR. ZACHER:  And as I understand it, your principal concerns in this respect and which motivate Toronto Hydro's suite metering policy are the potential for developers being offered royalties by smart metering, sub-metering providers, that is one concern.

MR. McLORG:  That is one concern.

MR. ZACHER:  And another principal concern is the potential mark-up by distribution service of sub-metering providers.

MR. McLORG:  That's another concern.

MR. ZACHER:  And those would be your two principal concerns?

MR. McLORG:  I think another concern that comes out in the evidence is the failure of sub-meterers in certain circumstances, the potential failure to apportion the bulk bill correctly.

MR. ZACHER:  Okay.  If you could turn to page 14 of your evidence, A23.

MR. McLORG:  I have that.

MR. ZACHER:  And you say there:
"Although Toronto Hydro does not and has never refused to connect a condominium developer to its distribution system, it has taken into account the specific configurations requested by condominium developers and will not provide a metering configuration that will facilitate unlicensed distributors to unlawfully profit from distribution activities."

MR. McLORG:  I see that.

MR. ZACHER:  So that's really in summary the basis for your defence under section 3.1.1(a) of the Distribution System Code?

MR. McLORG:  Well, 3.1.1(a) - generally, section 3.1.1 goes to some of the conditions under which a connection can be refused.  And one of those is the -- in effect, and I am paraphrasing - I can read it for you exactly if you like, but I am paraphrasing - the prevention of unlawful activity or the violation of any laws.  So I would agree with your characterization that our response to the allegation that we are violating 3.1.1 is founded on this, yes.

MR. ZACHER:  Okay.  And is this an accurate statement of the policy?  So in other words, it says your policy is motivated by not providing metering configurations that will facilitate unlawful activity?  And, as I understand it, Mr. McLorg, your policy is a blanket policy.  It's applied to all new condominium corporations irrespective of any information that you have about whether those new condominium corporations will or may breach the law; is that right?

MR. McLORG:  Yes, that's right.

MR. ZACHER:  So there's no -- when you apply this policy, you don't inform the new condominium customers that request hook-up that one of the basis for doing it is a concern for unlawful activity?

MR. McLORG:  Well just to clarify, the condominium developer would be the customer in this situation and --

MR. ZACHER:  Okay.  So when the condominium developer requests an offer to connect on a bulk meter configuration and you refuse it, you don't tell them that one of the reasons you doing this is out of a concern for unlawful activity?

MR. McLORG:  We don't do that on a deliberate basis, sir.  If we get into discussions with them, and I guess the best example is Avonshire and Metrogate, then we explain our position but --

MR. ZACHER:  Sir --

MR. McLORG:  -- I guess what I am saying to you is that the direct basis for, you know, our stipulation of the necessity to adhere to the conditions of service is that the metering policy is in the conditions of service and what lies behind that is -- may or may not be discussed with the customer.  But we make no secret of it.

MR. ZACHER:  What I am saying is one of the rationales that is the basis for your policy is a concern for unlawfulness; right?

MR. McLORG:  Yes.

MR. ZACHER:  And when you get a request to connect, you don't inform customers as part of your policy that the reason for refusing a bulk metering configuration is because of that concern?  You don't give them an opportunity to respond in any way; is that right?

MR. McLORG:  I am reluctant to accept that because it's never been tested, and I would certainly recommend that Toronto Hydro take that approach.  In my view, it really is a moot point, Mr. Zacher, because we contend that the metering policy is valid and unless we are told otherwise, it will continue to be a condition.

So it really is kind of academic for us to discuss with customers what lies behind it.

MR. ZACHER:  So I am not sure that it's a moot point to Avonshire or Metrogate or that it has never been tested.  Why don't we turn to the correspondence with Avonshire and Metrogate.  Can you turn up D2 in compliance counsel's brief.

MR. McLORG:  The prefiled evidence?

MR. ZACHER:  That's right.

MR. McLORG:  I have D2.

MR. ZACHER:  So this is a letter from Avonshire to Toronto Hydro, it was ultimately referred to you; is that right?

MR. McLORG:  That's correct.

MR. ZACHER:  In the third paragraph, Avonshire requests that Toronto Hydro provide a further offer to connect which contemplates the above project being smart sub-metered by a licensed sub-metering company; you see that?

MR. McLORG:  I see where they say "We require Toronto Hydro provide a further offer," yes.

MR. ZACHER:  So they have made that request of Toronto Hydro.

MR. McLORG:  That's correct, yes.

MR. ZACHER:  And your response to that request is at the next tab, your letter dated April 22, 2009.

MR. McLORG:  That's correct.

MR. ZACHER:  And towards the bottom of the second paragraph you say:
"As explained below Toronto Hydro does not offer that connection configuration for new condominium and therefore will not prepare a revised offer to connect on that basis."

MR. McLORG:  I see that.

MR. ZACHER:  And nowhere in this letter have you said to Avonshire or in the corresponding letter to Metrogate that one of the reasons you will not do that is because of a concern for unlawful activity by Avonshire Metrogate or their proposed sub-meterer.

MR. McLORG:  Well, I agree with you that that's not expressed in this letter and I would say that the reason for that is that the letter from -- the letters from Metrogate and Avonshire both were founded on a purported right under 53.17 and I was essentially addressing that.  So I didn't -- if I failed in some way to, you know, convey completely to customers or openly to customers our position then I certainly take responsibility for that and regret it.  But these letters were in response to a specific allegation on the part of Avonshire and Metrogate that THESL didn't agree with, and my purpose principally in the letters was to explain why.

MR. ZACHER:  But your suite metering policy, you have explained it in the evidence as being a preventative policy; right?

MR. McLORG:  Yes.

MR. ZACHER:  It is applied irrespective of any knowledge of information about any unlawfulness or potential unlawfulness by a particular condominium developer.

MR. McLORG:  Yes.  It's applied on a uniform basis.

MR. ZACHER:  And as part of your policy, you do not inform condominium developers when they request a bulk metering offer to connect that one of the bases for refusing that is out of a concern for unlawful activity.

MR. McLORG:  That's correct.

MR. ZACHER:  Mr. McLorg, let me ask you just to turn up, again, this letter from the Coalition of Large Distributors, K2.2.

MR. McLORG:  I have that.

MR. ZACHER:  And the paragraph at the bottom of the page --

MR. McLORG:  Sorry, which page?

MR. ZACHER:  I'm sorry, the bottom of page 1.

MR. McLORG:  I see that.

MR. ZACHER:  Midway down, it says, after the sentences we were reading earlier:
"However, we do think that the Board has been given sufficient tools and jurisdiction to ensure that customers are protected from potential abuses of monopoly power and regulate sub-metering companies in condominiums in effectively the same manner the Board regulates all distribution companies in Ontario."

Do you see that?

MR. McLORG:  I do.

MR. ZACHER:  And so you are expressing, as part of the Coalition, in this letter that you are quite content that the Board has all of the ability and power to remedy -- to monitor, address and remedy abuses by sub-metering companies?

MR. McLORG:  I would agree that the statement in the letter indicates our confidence in the Board that it has jurisdiction to address these matters.

MR. ZACHER:  So if you are confident in the Board's abilities to address these matters, what's the basis for a policy, a policy by Toronto Hydro, to prevent these kinds of abuses?  Why do you have to augment or usurp the role of the Board?

MR. McLORG:  Well, Mr. Zacher, I think you heard me before when I said that, as a matter of policy, we are very careful not to usurp any of the Board's jurisdiction or intrude in its area or go outside of our proper area.

I think that one of the unstated premises of your question is that the only basis for our metering policy is a concern to prevent unlawful mark-ups, and that's not the only basis, as is very clear in evidence.

So the fact that at this time, on January 7th, 2008, we expressed confidence that the Board had jurisdiction and so on to prevent abuses, to my view, does not at all preclude or weigh against Toronto Hydro implementing the metering policy that it did.

MR. ZACHER:  Did something cause you to lose confidence in the Board's ability to monitor --

MR. McLORG:  No, I don't accept that.

MR. ZACHER:  Okay.  Mr. McLorg, could you turn to page 16 of your prefiled evidence?

MR. McLORG:  I have that.

MR. ZACHER:  In the first full paragraph, it says -- you say there:
"Second, and more concretely, it is established business practice for sub-meterers to offer payments to condominium developers in the order of $100 per unit or more in exchange for the right to install sub-meters in condominiums."

MR. McLORG:  I see that.

MR. ZACHER:  And further on down the page under the answer to 28, question 28, you say that:
"...as an industry participant, I can advise that this practice is a matter of common knowledge."

MR. McLORG:  I see that, and I agree with it.

MR. ZACHER:  Now, at the answer to question 27, you've provided an example that you say demonstrates this business practice.

MR. McLORG:  Yes, I do.

MR. ZACHER:  And that example references an agreement that is attached at tab 24?

MR. McLORG:  I believe it's 23, Mr. Zacher.

MR. ZACHER:  I think it's actually 24.

MR. McLORG:  My mistake, then.  Yes, I see it's at 24 or page 2 of our materials.

MR. ZACHER:  How did you get a copy of this agreement?

MR. McLORG:  Personally or as -- or how did Toronto Hydro get a copy?

MR. ZACHER:  Both.

MR. McLORG:  Okay.  Personally, I got a copy of this agreement from our staff in metering, and I can't say how they got it.  I don't know.

MR. ZACHER:  When did you receive that?

MR. McLORG:  I can't recall that exactly.

MR. ZACHER:  Did you first receive it or did it first come to your knowledge during the course of this proceeding?

MR. McLORG:  It certainly came to my knowledge during the course of this issue, but I can't recall whether it came to into my possession after August 4th, the notice date.  You know, as you know, this issue has been going on for some years now.

MR. ZACHER:  Do you know whether you had a copy of this agreement or were aware of this prior to the date that Toronto Hydro refused to provide revised offers to connect Avonshire and Metrogate?

MR. McLORG:  I am sorry, I don't know.

MR. ZACHER:  Did you do -- and you say you don't know how Toronto Hydro metering staff came into possession of this?

MR. McLORG:  Well, generally, as I indicated in one of our interrogatory responses, Toronto Hydro is an industry participant.  The metering staff have industry contacts in the form of suppliers and condominium developers and others, and so in the course of doing their business, it's the case that they come into possession of these kinds of things.

MR. ZACHER:  Did somebody bring it to your attention because they had a concern, or did you make a request?

MR. McLORG:  I can't fairly answer that, Mr. Zacher, because it was certainly known between myself and the metering staff that we had a concern around these kinds of activities and that I had that concern, and so whether the transmission of this document was initiated by me or initiated by them, I have no idea.

MR. ZACHER:  So the metering staff would have known that you had concerns about this sort of thing and that they should bring these sorts of things to your attention?

MR. McLORG:  I think that's fair.

MR. ZACHER:  And they haven't brought to your attention any other documented examples?

MR. McLORG:  No, sir.  We have been trying to establish or generate documented examples, but it's been difficult.

MR. ZACHER:  Did you do any kind of follow-up investigation on this document?  I know it's redacted, but you obviously know the parties.

MR. McLORG:  Yes, and I am not sure what you might have in mind in terms of what you characterize as a "follow-up investigation".  We think the document speaks for itself, and I am not aware of any further investigation that was undertaken by Toronto Hydro.

MR. ZACHER:  So you have expressed a view in your evidence that the document is indicative of a royalty being paid by the sub-meterer to the condominium developer.  Did you make any kind of attempt to contact the parties to confirm that?

MR. McLORG:  I did not personally, no.

MR. ZACHER:  Did anybody else?

MR. McLORG:  I'm not -- I don't know.

MR. ZACHER:  So if you turn to that document, Mr. McLorg, page 2 of it?

MR. McLORG:  I have that.

MR. ZACHER:  And, sir, there's a reference to total number of units - I take that to be meters - 390?

MR. McLORG:  Yes, I see that.

MR. ZACHER:  And then the charge to the customer is $39,000?

MR. McLORG:  Well, it's a payment to the customer for installation of meters.

MR. ZACHER:  I'm sorry, I misstated it.  Payment to customer.

MR. McLORG:  Is 39,000.

MR. ZACHER:  The customer is the developer in this case, the condominium developer?

MR. McLORG:  That's right.

MR. ZACHER:  So in that document under the obligations of customer, i.e., developer, you will see that there is a number of obligations.  Do you see those?

MR. McLORG:  I do.  Would those be under 4(b), "Obligations of the Customer"?

MR. ZACHER:  Correct.

MR. McLORG:  I see those.

MR. ZACHER:  And so those include designing, providing and constructing all electrical infrastructure from the host utility point of demarcation up to and including the meters; ensuring all electrical infrastructure, such as switch compartments, distribution panels, cabinets, et cetera; installing all individual suite metering, common area metering, automatic metering reading components, et cetera; providing dedicated telephone lines.

So I am assuming, Mr. McLorg, that the payment here to the condominium developer is in respect of those things where it's essentially acting as the electrical subcontractor for the sub-meterer, because that's what the document appears to say on its face.

MR. McLORG:  I am not sure that I can accept that at face value because the eventual ownership of the metering infrastructure is not apparent to me in what's been reviewed so far in this --

MR. ZACHER:  In any event, you don't know because you made no follow-up investigation.

MR. McLORG:  We are not in a position to conduct that kind of investigation, Mr. Zacher, as I am sure you are aware.

MR. ZACHER:  And other than this document, do you have any other documented examples to support your evidence that these alleged royalty payments are established business practice or common knowledge in the industry?

MR. McLORG:  I think the previous tab, 23, at page 241 of our materials outlines another example in the form of an e-mail.  And these kind of e-mails would be representative of the conversations that go on between alternative providers in the electricity sector and developers and so on.  And in the top of main paragraph of that e-mail it says:
"In the meantime, I do not see any financial or other incentive included as a consideration for the developer committing to this agreement now on his behalf of the unit owners and Board."

So that seems clearly to me to say that a consideration is expected, and in this case apparently absent and that the consideration was to the developer and that furthermore, that the developer not the eventual end users, but the developer is the party committing to this agreement now on behalf of the unit owners and the board, presumably before those are even in existence, before they are even known.

So this is another piece of evidence.

MR. ZACHER:  So this -- and in this case, this is a more recently dated document, June 8th, 2009.  You would have contacted the parties to this e-mail to understand what they were talking about when they mentioned financial and other incentives, what consideration that was for?

MR. McLORG:  To my recollection, this was an e-mail that was brought to my attention by the metering staff and was represented by them to provide an example of -- and I am going to call them "per-unit payments" to use a neutral term.

MR. ZACHER:  But my question being:  You would have followed up on this e-mail and made inquiries of the senders and recipients to understand it to make sure your interpretation of it was correct?


MR. McLORG:  No, sir, I did not.

MR. ZACHER:  And in response to an interrogatory we asked, I believe Mr. McLorg, you indicated that you had no other documented examples.

MR. McLORG:  Well, sir --

MR. VEGH:  Sorry, what interrogatory was that?

MR. ZACHER:  Let me just ask it, then.  Do you have, Mr. McLorg, any other documented examples of your allegations that these royalties are common business practice?

MR. McLORG:  I am not aware of any.

MR. ZACHER:  Mr. McLorg, at the answer to question 29, you have provided an example which you say supports your position that there are -- there are unlawful mark-ups by sub-meterers.

MR. McLORG:  Sorry, I am just turning that up, Mr. Zacher.  So question 29 does deal with mark-ups on distribution services.

MR. ZACHER:  Okay, and the extract there is from a full printout of the website which is at tab 25.

MR. McLORG:  I see that.

MR. ZACHER:  And the date of that printout is August 31, 2009.

MR. McLORG:  I see that.

MR. ZACHER:  So that's presumably the date upon or about when you became aware of this.

MR. McLORG:  I think that's fair.

MR. ZACHER:  So it was after --

MR. McLORG:  Sorry, if I could just supplement.  When I became aware of this particular page, yes.  I don't think it follows that that is when our concern came into being.

MR. ZACHER:  No, I am just trying to establish when you actually had some evidence to support your concern.

MR. McLORG:  Okay.

MR. ZACHER:  Did you do any sort of follow-up investigation with regards to this?  Did you contact the sub-meterer to ask or to try to understand whether your interpretation of what appeared on their website was correct?

MR. McLORG:  No, sir, we took it at face value.

MR. ZACHER:  And is this the only documented example that you have of alleged mark-ups by sub-meterers?

MR. McLORG:  Well, I don't think that this is the only example of mark ups if mark ups are taken to include per-unit payments.  But I think that this is an example and it's the only one I have right now of the potential for mark-ups.

MR. ZACHER:  And I just want to be clear that all of these examples and all of the evidence you've provided of concerns for unlawful activity in your prefiled evidence, to your knowledge, have no relation whatsoever to Avonshire/Metrogate or their proposed sub-meterer Provident; is that correct?

MR. McLORG:  The only information that we have with respect to Provident is its conditions of service which we have filed and which we sought more information about.  Otherwise, we didn't have information about what Avonshire and Metrogate were proposing for their sub-meterer until recently and, as I think that we have been very explicit in our interrogatory responses to say, we do not allege any improper conduct on the part of Avonshire or Metrogate.

MR. ZACHER:  Okay.

MR. McLORG:  That would be for the compliance office here to investigate, that's not within Toronto Hydro's sphere.

MR. ZACHER:  Mr. McLorg, could you just turn to page 22 of your prefiled evidence, question 35.

MR. McLORG:  I see that.

MR. ZACHER:  And the answer there, you have expressed a concern that condominium developers and sub-meterers arrange to have each tenant in a residential complex be subject to a long-term non-negotiable contract.

MR. McLORG:  I see that.

MR. ZACHER:  By that, you mean a non-unit owner of a condominium building?

MR. McLORG:  Yes, we do.

MR. ZACHER:  You will have seen Exhibit 2.1 which was the letter from Provident or the e-mail from Provident attaching their form of agreement.

MR. McLORG:  Yes, I did see that.

MR. ZACHER:  And if you turn to page 4, article 4.05, do you that in front of you?

MR. McLORG:  I do.

MR. ZACHER:  You will see that this agreement which is between the sub-meterer and the condominium corporation, not the unit owner, expressly provides that the corporation -- and this is in sub B --

"...may, at its option, terminate this agreement at any time prior to the expiry of 12 months following the election of a new board of directors at the corporation's turn-over meeting convened in accordance with the provisions of section 43(1) of the Act."

Do you see that?

MR. McLORG:  I do.

MR. ZACHER:  So in other words, this agreement, at least, this Provident form of agreement expressly codifies the protection in section 1.12 of the Condominium Act which gives the corporation the option to cancel any contracts that were made within 12 months after the formation of the condominium board.

MR. McLORG:  Insofar as the contract between Provident and the condominium board concerns the common areas of the condominium, I accept this.  It's not clear to me that the Provident conditions of service don't, in effect, require a contract between Provident and the individual unit owners, apart from the use of the common areas in the condominium corporation itself.

So, for example, right now the condominium that I live in contracts for various services that are provided to the condominium corporation as a whole, but if I have entered into a binding contract with a third party, such as Provident or another sub-meterer, as a result of my purchase of the unit and that contract exists between me and the sub-meterer rather than me and the condominium corporation, which there would be no contract, then it's not clear to me that any action taken on the part of the condominium corporation can revoke a contract that exists between two third parties, two parties other than itself.

I apparently have a binding contract between myself and Provident and me as the unit holder.  And in the same way that the condominium corporation cannot tell me, We're cancelling your contract with Rogers for cable internet, they can't come in to cancel a contract that Provident has, in effect, asserted between me and itself as a matter of acquisition of the unit.

MR. ZACHER:  Right.  And you will note in the cover letter accompanying these documents that it is stated that Provident does not require end use consumers to enter into electricity supply and service agreements.  Does that satisfy your concern?

MR. McLORG:  I am a little puzzled why they would have that in their conditions of service, then, and I am not sure that it effectively addresses the concern around the captive position of the unit holders, because if I as a unit holder became dissatisfied with Provident, it's not clear that I could -- that I would have any recourse.

I can't ask them to remove their meter and still have a supply of electricity.

MR. ZACHER:  And you're aware, Mr. McLorg, that as part of the offering documents, the agreement of purchase and sale, or whatever the equivalent is in the condo context, that all of these proposed contracts are disclosed to prospective buyers so they understand what the contract is, how long it's going to be, who it's going to be with?

MR. McLORG:  I don't accept the second part of that.  I don't think it necessarily follows that they understand.  And I think that it's not a -- and I know that -- I am not trying to impugn the intelligence or business savvy of condominium buyers in any sense.  I am just saying that when presented with a bundle of documents representing several hundred pages, that their principal concern naturally may not be the details of a sub-metering agreement, but, rather, they are going to be concerned around things like the price of the unit, what the maintenance fees are, whether they get a parking spot, et cetera.

MR. ZACHER:  Mr. McLorg, we have gone over and you have indicated that at no -- in your letters to Avonshire and Metrogate refusing to offer a revised connection you didn't give them any notice of this concern for unlawfulness as a basis for the refusal.

Did you ever inform Avonshire and Metrogate of that at any other time prior to the commencement of this proceeding; you or Toronto Hydro, that is?

MR. McLORG:  No, sir, I don't believe so, and I am not aware of any obligation on our part to do so.  I think that our obligation is to make conveniently known to customers what the conditions of service are.

MR. ZACHER:  Can you turn up, sir, the Distribution System Code, which is at tab 9 of the - sorry, at tab 10 --

MR. McLORG:  Of the statutory and regulatory provisions?

MR. ZACHER:  That's correct.

MR. McLORG:  I have that.

MR. ZACHER:  And if you look at the second page, there is section 3.1.1?

MR. McLORG:  I see that.

MR. ZACHER:  And this is the section that sets out criteria that distributors may take into account in considering whether to refuse to connect or maintain a connection?

MR. McLORG:  I see that.

MR. ZACHER:  Then over on to the next page, you will see section 3.1.3?

MR. McLORG:  I see that.

MR. ZACHER:  Which provides that:
"If a distributor refuses to connect a customer, the distributor shall inform the person requesting the connection of the reason(s)..."


MR. McLORG:  Yes.

MR. ZACHER:  And so you agree with me that if one of the reasons for not connecting Avonshire and Metrogate was a concern for unlawful activity, you had an obligation to inform them of that in accordance with section 3.1.3?

MR. McLORG:  No, sir, I don't.  And the reason for my response is that we have offered the parties, Avonshire and Metrogate, the reason for our refusal to provide a revised offer to connect, and those grounds were made very plain in the letter, which is that we don't offer that metering configuration.

MR. ZACHER:  And one of the reasons for that being out of a concern for unlawful activity; right?

MR. McLORG:  That's not the reason for the refusal to provide a revised offer to connect.

MR. ZACHER:  Okay.  Well, I have got your answer, sir.

Mr. McLorg, you had a lot of correspondence with the Board compliance staff on this matter?

MR. McLORG:  I did.

MR. ZACHER:  From I guess approximately August of '08 until the spring of this year?

MR. McLORG:  Actually, July, but I substantially agree with what you are saying.

MR. ZACHER:  Okay.  Did you inform the Board compliance staff in any of those communications that one of the reasons for Toronto Hydro's metering policy was based on a concern for unlawfulness?

MR. McLORG:  No.

MR. ZACHER:  As far as I can tell, sir, the first time that that was raised as a ground for your metering policy was in this proceeding after the notice was issued in August.

MR. McLORG:  I don't agree with that.  I think that Toronto Hydro had been aware for some substantial period of time, but I am sorry that I can't locate it precisely, that there were improper practices being conducted in the industry regarding per-unit payments and mark-ups, and those were unlawful and that -- we have been very plain in our evidence to say that that was one of the motivating factors in our establishing the policy effective as of February 29th, 2008.

MR. ZACHER:  Okay.  And do you have some kind of document to confirm that that sets out, Here is our metering policy; we will not provide bulk metering connections for new condominiums and here are the reasons?

MR. McLORG:  The conditions of service speak for themselves.

MR. ZACHER:  The conditions of service don't express the reasons that you have given in this proceeding, so do you have something internally that formalizes that policy and sets out the reasons?

MR. McLORG:  I am not aware of anything.

MR. ZACHER:  The concerns expressed in your prefiled evidence with regards to unlawful activity, were those issues that you ever reported to Board compliance staff?  Did you ever make a complaint?

MR. McLORG:  No, sir.  However, as you will have noted in our interrogatory responses and so on, we had through our submissions, for example, in the discretionary metering proceeding, advised the Board generally of our concerns around these issues.

MR. ZACHER:  I understand in those proceedings you expressed some policy concerns.  I am just asking if you ever -- what you believed to be unlawful activity, if you ever reported it to the compliance group at the Board?

MR. McLORG:  It would have been difficult for us to name a particular instance, and Toronto Hydro has no investigative authority that it could use to make inquiries, even if it were contacted by a customer of a sub-meterer and not one of our customers.  We have no investigative power.

MR. ZACHER:  You have provided some examples in your materials which you say demonstrate unlawful activity, so did you provide those examples to compliance staff?

MR. McLORG:  They demonstrate the potential for unlawful activity, and did we provide them prior -- to compliance staff prior to this, no, we did not.

MR. ZACHER:  Just one moment.

Mr. Tyrrell, I just have a couple of questions for you. I believe you said in your direct evidence that Toronto Hydro requires a relationship with the consumer so that it can provide energy management services and assist the consumer in lowering its electricity costs; do I have that right?

MR. TYRRELL:  That is correct.

MR. ZACHER:  And is it not possible that sub-metering providers could provide those same energy management services?

MR. TYRRELL:  Sub-meterers could provide energy management services through a relationship with Toronto Hydro but they would expect a service charge to be added for that service, and they wouldn't do it for nothing.  They are not motivated or obligated to provide that CDM service to the customer.

MR. ZACHER:  And you indicated that one of the grounds for your smart metering policy is to facilitate various Green Energy Act objectives.

MR. TYRRELL:  Correct.

MR. ZACHER:  And that the Green Energy Act requirements will become part of Toronto Hydro's licence.

MR. TYRRELL:  There is a pending OEB CDM directive that I understand the new minister will be signing in February/March when they are assigned or elected.

MR. ZACHER:  So certainly no portion of the Green Energy Act was a condition of Toronto Hydro's licence at the time it refused to provide revised offers to connect to Avonshire and Metrogate?

MR. McLORG:  That's correct.

MR. ZACHER:  Those are all my questions, thank you very much gentlemen.

MR. KAISER:  Mr. Millar, do you have anything?

MR. MILLAR:  No, thank you, sir.

MR. KAISER:  Any re-examination?
Re-Examination by Mr. Vegh:


MR. VEGH:  Just on one point, thank you.

Mr. McLorg, I wanted to have a brief re-examination on some discussion you had with Mr. Zacher around whether the two paragraphs of section 28 were sufficient conditions to a connection, and you mentioned that you had conditions of service, I think, that were longer than two paragraphs.

So during the break I got a copy of a document that is currently filed with the OEB -- I didn't make copies of it, sir, but you will see that it's about two-and-a-half inches think.  It's filed with the OEB, I think, in your current rates case --

MR. McLORG:  Correct.

MR. VEGH: -- which is EB-2009-1039.  I am happy to make copies if you like, but they are available on the Board's website, I am not sure it is necessary.  If I could just hand these to the witness and have you confirm, sir, that these are Toronto Hydro's conditions of service.

MR. McLORG:  Yes, these are the current conditions of service that are now effective.

MR. VEGH:  Of course it's more than two paragraphs, it --

MR. ZACHER:  I just ask if Mr. Vegh is going to do any re-exam that he not lead the witness at all.

MR. VEGH:  Okay.  Here's my question for you, Mr. McLorg:  Is every provision in that condition of service specifically prescribed by the Board?

MR. McLORG:  No, sir, none of them were.

MR. VEGH:  Thank you, those are my questions.

MR. KAISER:  All right.  Mr. Millar, can I ask you to arrange to have copies of that made and marked?

MR. MILLAR:  Yes, sir.

MR. KAISER:  Thank you.

MR. MILLAR:  We can mark it now, Mr. Chair.

MR. KAISER:  Let's give it a number now.

MR. MILLAR:  Exhibit I think we are at K2.3 and that is the Toronto Hydro's current conditions of service.

EXHIBIT NO. K2.3:  TORONTO HYDRO'S CURRENT CONDITIONS OF SERVICE

MR. KAISER:  Gentlemen, would it be satisfactory if we hear argument in two hours?

MR. ZACHER:  Fine, Mr. Chair.

MR. KAISER:  Thank you.

--- Luncheon recess taken at 12:17 p.m.

--- Upon resuming at 2:20 p.m.

MR. KAISER:  Mr. Zacher?
Submissions by Mr. Zacher:


MR. ZACHER:  Good afternoon, Mr. Chair and Ms. Chaplin.  We've -- you should have with you -- we've handed up a brief of authorities.

MR. MILLAR:  We will mark that as Exhibit K2.4, Mr. Chair.

MR. KAISER:  Thank you.
EXHIBIT NO. K2.4:  COMPLIANCE COUNSEL'S BRIEF OF AUTHORITIES.

MR. ZACHER:  I should just at the outset -- given the fact that we finished up the evidence this morning and are arguing this afternoon, it didn't provide for an opportunity to finalize written submissions, but we are in your hands on that.  We'd be happy to file written submissions subsequently, end of day tomorrow, if that's appropriate.

MR. KAISER:  Well, we will let you know on that.

MR. ZACHER:  Let me preface my remarks by saying that I think I said at the outset of these proceedings that one of the first motions that -- we saw this as a pretty straightforward case, and over the last several months I have had cause to question that statement, but I do return to it and I do submit that, at its essence, the matters in issue are relatively straightforward, and so are the facts.

The issues are, simply put:  What was the law at the time that Toronto Hydro refused to connect Avonshire and Metrogate, refused to provide revised offers to connect Avonshire and Metrogate in April of this year, and did Toronto Hydro's conduct violate the enforceable provisions that were -- or violate the law of the enforceable provisions in effect at that time?

And there is not a lot of dispute on the facts.  The facts are largely uncontroverted.

The other issue, of course, is remedy, and your direction on that is that we ought to be addressing remedy following the findings that the Panel makes.  I do want to just signal that it is our position that Toronto Hydro's conduct in refusing to provide bulk meter connections to new condominiums has effectively -- or effectively frustrates the development of an industry that the government sought to promote through the legislation and regulations, and to frustrate the choice that the government sought to confer on condominiums in deciding between smart sub-meterers and the incumbent distributor.

So any remedy at the end of the day, in our submission, has to remedy both the past contraventions in respect of Avonshire and Metrogate, and has to also require that Toronto Hydro amend its conditions of service and its practices on a go-forward basis to ensure that this doesn't happen in the future.

The way that I intend to structure my submissions, I will very briefly address the standard of proof - very briefly - and then I intend to go through each of the enforceable provisions that are set out in the notice and explain how those provisions were breached, and then, lastly, I will address Toronto Hydro's defences as I understand them.

So in terms of the standard of proof, the standard in all civil and administrative matters is the civil standard; that is, proof on a balance of probabilities.  There was some debate previously as to whether there is a heightened standard in some administrative proceedings where matters of individual rights were at stake.  That wouldn't have applied in this case, in any event, but the Supreme Court of Canada has very recently resolved that debate and made it very, very clear that in all civil and administrative proceedings there is only one standard of proof, balance of probabilities.

And so that means in order for us to -- for Compliance Counsel to establish these breaches, we have to establish that they -- that Toronto Hydro contravened these provisions or is likely to contravene them, and we have to establish that on a balance of probabilities; that is, that it is more likely than not.

And in our brief of authorities, I won't go to them unless you want me to, but there are -- there is an excerpt from the Macaulay text, and then there are two cases which support that proposition; specifically, the Supreme Court of Canada case, McDougall.

MR. KAISER:  Before you go to the law, on the factual question -- leaving aside the question of what the law is and what the regulations say, but on the factual question and the conduct that you say is the basis of the breach or the infringement, would I be right in concluding that you take the view that all you need to prove is there has been a refusal to supply bulk metered connections, which is admitted?

MR. ZACHER:  Largely, yes.  And I will come to it, but I think that --

MR. KAISER:  Well, is there anything other than that that we need to find as a fact with respect to the conduct --

MR. ZACHER:  Well --

MR. KAISER:  -- for you to make out your case, in your view?

MR. ZACHER:  The conditions of service also codify that policy.

MR. KAISER:  I understand that, but in terms of the act that gives rise to the infringement or the breach, a finding by us that that act occurred, in your view, is that sufficient, or do we have to find some other act?

MR. ZACHER:  I think you have to find -- I may be repeating, but I just want to make sure in my own mind that I am clear on this, that you have to find that Toronto Hydro refused to provide a connection, as requested by Avonshire and Metrogate, to their buildings.

MR. KAISER:  Well, I know that, but reduced down to its simplest, am I right that the connection they requested was a bulk metered connection, so they could then go about their business behind the meter?

MR. ZACHER:  That's correct.

MR. KAISER:  I am not talking about defence now.  I understand that if we find that fact, there may still be circumstances that Mr. Vegh may argue gives rise to a defence.  I am just talking about the act or the conduct that you have to prove, because they have admitted that.  There is no question about that.

They say that's their policy.  It's right in their interrogatories.  It's in Mr. McLorg's evidence.  That's all you need to prove to prove the contravening act.  Whether it's justified by some ere defence is another matter.  That's the act; is it?

MR. ZACHER:  That's correct.

MR. KAISER:  All right.

MR. ZACHER:  So that's probably an opportune time to turn to what is the first allegation set out in the notice, which is that Toronto Hydro breached sections 28 of the Electricity Act and 3.1.1 of the Distribution System Code.  And, really, section 28, which is the obligation of a distributor to connect, lies at the very heart of a distributor's obligations, and it really lies at the centre of this case, as well, Mr. Chair.

It's a deeply rooted obligation in the common law and is codified statutorily in section 28 of the act.  It's also codified in Toronto Hydro's licence.  And there are two preconditions to that statutory obligation arising, and that is that the building which requests a connection lie along Toronto Hydro's distribution path and that the owner, occupant or person in charge of the building requests a connection in writing.  And I should note, as well, that it is notable that section 28 references "connection to a building".

The exceptions to that obligation are narrow.  They are in Ontario set out in section 3.1.1 of the Distribution System Code.  Those exceptions principally relate to refusing a connection based on matters relating to safety, reliability, refusal to pay.  And what section 3.1.3 of the Distribution System Code also states is that if a distributor is going to refuse to connect somebody who requests a connection, then they are required to provide the reason for that or the reasons for that.

In this case, I submit it is clear Avonshire and Metrogate met the requirements to be connected.  There is no debate that their buildings lie in Toronto Hydro's service area.  There is no debate that they requested a connection in writing, and they requested a connection to their buildings.  And that's all they requested.  And, in fact, they went further and said, We do not want you to connect the individual condominium units behind the bulk meter, we just want you to connect our building through the bulk meter.  And so my submission is at that point, Toronto Hydro's statutory obligation to connect crystallized and they were required to connect Avonshire and Metrogate.

Mr. McLorg, in his testimony, sought to draw some distinction or defend the practice on the basis that we never refused to provide a connection.  We provided a temporary connection for power.  We have continued to provide permanent connections albeit under without prejudice agreements or agreements in protest, but I submit that is a false distinction.  And the essence of what Toronto Hydro has done is to say, and I believe Mr. McLorg was pretty clear in providing this response to questions by the Panel, is that we will not provide you with an offer to connect unless that offer to connect permits Toronto Hydro to install suite meters and connect the individual condominium customers.  And that is really, that's the crux of the matter.

Mr. McLorg has stated in Toronto Hydro's prefiled evidence that Toronto Hydro's position is that in circumstances where a condominium developer requests a connection to its project, that notwithstanding the absence of a request by the developer for suite metering by Toronto Hydro, Toronto Hydro has a right to impose that.

Mr. Chair, I think you may have put it, put it simply when you said, What right - in this case - does Toronto Hydro have to demand that every man, woman and child in this city be a customer of Toronto Hydro?  And that is really the upshot of their policy.  And Mr. McLorg, when questioned, could not provide any legislative, regulatory basis or any provision in any code to support what Toronto Hydro says is a right of Toronto Hydro to mandate suite metering by Toronto Hydro in all new condominiums.  And that is, in my submission, because there absolutely is no such right.

Mr. McLorg's position was rather than reference a statutory source for that right, was to refer to Toronto Hydro's conditions of service.  And, in doing that, I submit he sort of inverted the legal pyramid to suggest that the conditions of service are the authority and that's not the case.  The conditions of service are created by Toronto Hydro and they have to be consistent and in accordance with applicable law, regulations and codes.

What section 7.4 of Toronto Hydro's licence says -- and Mr. Vegh had suggested that it's not necessary to find a source in legislation or regulations for every single provision in Toronto Hydro's conditions of service, and I agree with that.  But certainly with respect to connection, section 7.4 of Toronto Hydro's licence says:

"The licensee shall not refuse to connect or refuse to make an offer to connect unless it is permitted to do so by the act or a regulation or any codes to which the licensee is obligated to comply."

And that just goes hand in hand with the fact that it is such a fundamental obligation.

It is also, Mr. Chair and Ms. Chaplin, a position which is simply contrary to the prevailing legislative and regulatory framework, and that's a framework which has created a sub-smart metering industry, it provides a choice to condominium owners, be they condominium boards or condominium developers, to make a choice between sub-metering or smart metering by either a sub-metering provider or by the incumbent distributor, and section 53.17 of the Electricity Act and Regulation 442/07 make that clear.  They make it clear that there is an ability to suite meter -- to smart meter by a distributor or smart sub-meter by a sub-metering provider, and that is a -- that is reflected in the sub-smart metering code which was passed by this Board and I should refer you to some provisions of that.  It is found at Tab 11 of the brief of legislation.


And the definition of condominium corporation or developer means the person authorized to contract for smart sub-metering services on behalf of a prescribed location.  It makes it clear it may be either the condominium corporation or the developer which contracts for smart sub-metering services.

Section 1.7.1 of the code also references the contract with the condominium corporation or a developer.

MR. KAISER:  Can I ask you a question?  It refers in the section you just referred to a prescribed activity, and prescribed activity is defined on page 2 as activities prescribed by Ontario Regulation 443/07.  The big debate here, I call it the difference between hardware and services.  Because Toronto Hydro says the smart sub-meterers can do the hardware, that's no problem, that's contestable, what they can't do is the services or reselling of electricity.

So one would think that would be found if there is any clarity in all of this in the prescribed activity in 443/07, can we find it there?

MR. ZACHER:  So in -- Mr. Chair, in section 2 of 443/07 --

MR. KAISER:  Yes, I am sorry, 443/07, yes.

MR. ZACHER:  443/07, which is at tab 7, you will see it references smart sub-metering systems, equipment, technology and any associated equipment systems technologies and any associated services is a prescribed activity.

MR. KAISER:  So you would say that the service side of it comes within the term "any associated services"?

MR. ZACHER:  Correct.  And, Mr. Chair, this Board has found as such --

MR. KAISER:  No, I know that.  I am just trying to go back to the basics and see what the legislation says.

MR. ZACHER:  And I will -- while you are familiar, I will refer you to the discretionary metering decision which is at tab 7 of compliance counsel's authorities and this is a decision that my friend Mr. Vegh has referred to on a number of occasions.

MR. KAISER:  This is the new book?

MR. ZACHER:  Yes.

MR. KAISER:  Thank you.

MR. ZACHER:  And if you turn to page 8, the panel in that case stated:
"The government also explicitly authorized the installation of smart meters or smart sub-metering systems in condominium settings through the adoption of Ontario Regulation 442/07 made under the Electricity Act.  The regulatory regime established by the government to achieve this purpose involved empowering the condominium corporation or the developer to enter into smart metering or smart sub-metering implementation arrangements."

And the same finding was found in the relatively recent PowerStream decision, which is at tab 9 of our authorities, and if you would turn up page 5, in that case it was found, paragraph at the bottom:
"An existing condominium wishing to be smart-metered or a developer of a new condominium building has the choice of choosing suite metering with PowerStream or sub-metering with another company, such as one of the SSMWG member companies.  So, the metering market is contestable."

And specifically in that case, there was a concern expressed that PowerStream's conditions of service didn't make it crystal clear that that option existed.  And if you look at page 7, you will see where that concern was expressed under the heading "PowerStream Conditions of Service".  It says:
"The SSMWG argued that PowerStream's Conditions of Service and contracts (filed in the form of a Terms of Reference Letter in SSMWG Schedule 3-1), are unclear and misleading and do not indicate that a multi-unit building has the option of bulk metering."

And on the very next page, at the top, the Board specifically directed PowerStream to amend its conditions of service and related contracts in order to make that clear.

And, Mr. Chair, you provided a minority opinion in that case, and that opinion at page 12, at the bottom of the page, makes it clear that this is all in accordance with the intent of the legislature, which was to promote competitive markets with a large number of suppliers, and that was to include licensed distributors, but of course private licensed sub-metering companies.

So in summary on that point, it's my submission it's absolutely clear that Avonshire and Metrogate in this case met the necessary preconditions to be connected.  Toronto Hydro had an obligation to connect them, to connect their building through a bulk metering arrangement and there is simply no basis to say that once the request was made to connect the building, that triggered some other right on behalf of Toronto Hydro to demand that all of the individual units be suite metered by Toronto Hydro.

The right doesn't exist.  It's nowhere in the legislation, and it's totally contrary to the legislative scheme, which everyone else seems to be perfectly aware of other than Toronto Hydro.

I will turn to the next provision in the notice, which is section 5.1.9 of the Distribution System Code.  It's alleged that that was violated.  And that section may be found at tab 10 of the brief of legislation on the third page, and it says, when requested by either the board of directors of the condominium corporation or the developer of a building in any stage of construction, et cetera, et cetera, the distributor shall install smart metering.


And this just codifies the basic obligation, which is distributors have an obligation to install smart metering when requested, and they don't have that right when they are not requested.  So to the extent Toronto Hydro has sought to impose suite metering in the absence of a request, it's contrary to this section.

The -- and I will be quick with these, the last couple of sections in the notice.  The next sections which it is alleged that Toronto Hydro breached are sections 53.17 of the Electricity Act and Regulation 442/07, and I won't go through those again.  Those are the sections which establish a choice between either smart metering or sub-metering, and they are the provisions that have been interpreted by the Board in the decisions that I referenced.

The last section is section 2.4.6 of the Distribution System Code.  That's also excerpted at tab 10 of the brief of legislation, and that just reflects the fact that the conditions of service must be consistent with the provisions of this Code and all other applicable codes and legislation, including the Rate Handbook.


And so to the extent that -- and, rather, Toronto Hydro has made clear in the evidence - this is not in conflict at all - is that section 2.3.7.1.1 of its conditions of service codify its policy of mandating suite metering in all new condominiums.  And so to the extent that that policy, as explained, is contrary to section 28 of the Electricity Act, section 3.1.1 of the Distribution System Code, et cetera, those conditions of service violate section 2.4.6 of the Distribution System Code.

Those are really my submissions on the enforceable provisions.  I submit that it's clear they have been violated, prima facie violated, and that there should be a finding of contravention in respect of each of them.

I now want to just turn and touch on Toronto Hydro's defences.  Ordinarily I might do this in reply, but I will try, as I understand it, to address the defences.  My understanding is that Toronto Hydro's position is that it did not violate any enforceable provisions, but, if it did, that it's justified on policy grounds relating to the Green Energy Act and relating to other grounds; and, alternatively, it is justified under section 3.1.1(a) of the Distribution System Code, which deals with contraventions of law.

So dealing with the policy issue first, there is evidence from Mr. Tyrrell that Toronto Hydro's suite metering policy facilitates objectives of Toronto Hydro under -- relating to the Green Energy Act.  There is also evidence of Mr. McLorg that Toronto Hydro's suite metering policy does not have a substantial impact on the sub-metering industry.

Simply put, in my submission, these are perhaps legitimate policy debates to be had, but they are not relevant for the purposes of this proceeding.  They do not in any way impact on what the law was in March and April of this year and whether Toronto Hydro contravened that law.  They have no relevance whatsoever.  And unless you want me to address that further, I will move on.

With respect to the defence asserted by Toronto Hydro under section 3.1.1(a) of the Distribution System Code, this has consumed a fair bit of time in the motions to date and in the evidence that we heard yesterday.

There are a lot of reasons why, in my submission, this defence should be rejected.  But most importantly, it doesn't -- it does not fit under section 3.1.1(a) which speaks to a contravention of law.

In this case, there is no established contravention of law, there is a suspicion or a concern.  Toronto Hydro contends in its evidence that it does not require proof or any evidence of contravention.  To the contrary, it says that its policy is preventative, that it presumes unlawfulness on behalf of every new condominium developer who requests a bulk meter, and that -- a bulk meter connection, and that developer is not informed of the reason, that is, concern for alleged unlawfulness, in response to its request to connect.  It's not given an opportunity to respond.  It is simply a policy which presumes unlawfulness by every single new condominium developer that requests a connection.

And, in this case, it is readily conceded that Toronto Hydro at the time Avonshire and Metrogate made their request for connection, that Toronto Hydro had no information whatsoever about Avonshire and Metrogate or about their proposed sub-meterer that there was any -- that they were acting unlawfully or that there was any intention to act unlawfully.

And, so, in my submission, on those grounds alone, it simply cannot be a legitimate defence under section 3.1.1(a).

A second reason I submit it ought to be rejected is that even if it were acceptable to have this kind of a blanket preventative policy that's applied irrespective of the individual circumstances -- and I strongly submit it's not, but even if it was, it would have to be informed by some kind of reliable information.  And Toronto Hydro's expressed concerns for unlawfulness are, based on this record, based on concern over royalties being paid to developers and mark-ups of distribution costs by sub-meterers.


Leaving aside, for a moment, the fact that it's based on Toronto Hydro's interpretation of what the law is in relation to exempt distributors in the condominium context, which I submit is not settled, but putting that aside, the evidence is anecdotal, it's uncorroborated, it's -- no investigation, you heard that from Mr. McLorg today.  Untested; it's just totally speculative, unreliable, sparse evidence.  And it can't possibly be the grounds for any sort of legitimate policy.

Finally, if a concern for contravention of law is, as Toronto Hydro alleges, one of the cornerstones of its metering policy, then it needs to have been part of that metering policy at the time it was applied to Avonshire and Metrogate, and my submission is that there is little to no evidence that it was.  It was raised for the first time publicly in this proceeding. It was in the exchanges with Avonshire and Metrogate never brought to their attention.  In the numerous communications with board compliance staff on this issue, it was never brought to their attention.  And Toronto Hydro can't produce any document to indicate when this, when this became a part of their suite metering policy.

In summary, Mr. Chair and Ms. Chaplin, my submission is that Toronto Hydro's -- the defences that have been alleged are not relevant to the central issue as to whether Toronto Hydro's conduct breached the enforceable provisions in April of this year.  They are very much an attempt to distract attention from that central issue and, in my submission, should be rejected.

And I just want to touch on one -- that is largely it for my submissions, but I just do want to touch on one point and however regrettably, but something that did not sit well with Board Staff and that is Mr. Vegh's suggestion yesterday that Mr. Hewson or compliance staff was acting in a partisan way in the course of carrying out its investigation.


So I want to just as a last point just express that, and if Mr. Vegh sees fit to withdraw that, then it's water under the bridge and we accept that.


Those are my submissions thank you very much.


MR. KAISER:  Thank you.


MR. VEGH:  Thank you, sir.  I have some materials that were brought down during the course of Mr. Zacher's argument, if you give me a moment I will collect them and hand them out.


MR. KAISER:  Okay.


MR. MILLAR:  This will be Exhibit K2.5, Mr. Chair.
EXHIBIT NO. K2.5:  THESL'S FINAL ARGUMENT AND AUTHORITIES

MR. VEGH:  Mr. McLorg is handing out a package of materials which consists of the written final argument of Toronto Hydro plus three authorities that Toronto Hydro will be relying upon, I apologize for not having them bound, we didn't have the resources to do that.

But I will be following my written submissions at K2.5. I don't know if I am going to refer to the authorities separately, I do quote from them in the submissions, but I just wanted to give them to you for completeness.

So if it's convenient I will start with my submissions.

MR. KAISER:  Thank you.
Submissions by Mr. Vegh:


MR. VEGH:  Starting at page 2 of my submissions and the introduction.

As you know, Panel, the issue here is whether compliance counsel has demonstrated that Toronto Hydro is in non-compliance with the enforceable provisions.  There are three basic types of enforceable provisions here.  The first is section 53.17 of the Electricity Act as informed by its associated regulation.

The second is section 5.1.9 of the Distribution System Code, and then the third is really a category of enforceable provisions that I refer to in paragraph 1 and you will see there's a footnote reference as well.

These are all around the connection issues, the connection obligations, I refer to section 3.1.1 of the Distribution System Code.  That's tied obviously intimately to section 28 of the Electricity Act because 3.1.1, as I will take you to it, goes to how a distributor is to meet its obligations under section 28.  Mr. Zacher didn't spend any time at all on 53.17 or 5.1.9 really apart from him to say that he alleges a violation and pointed you to, frankly, some loose discussion of the purpose of these provisions in various decisions where the points were really not argued thoroughly, so I will be spending some time on those provisions because it's important to look exactly at what they say before you can conclude that Toronto Hydro has been in non-compliance with those provisions.

With respect to section 28, which Mr. Zacher did spend some time on, I will be addressing that issue in some detail as part of a collection of issues, so 3.1.1 of the Distribution System Code talks about how a distributor meets the connection obligations under section 28, because really the section 28 issue is not whether or not there has been a connection here, there has been a connection.  The real question is whether or not the conditions that Toronto Hydro sought to impose upon the offer to connect, that is the metering configuration, are appropriate conditions.

And I think, Mr. Kaiser, that's how you put it to Mr. McLorg this morning, that you know they have the physical connection, but it comes to really are Toronto Hydro's conditions appropriate?  And that's really what we should be -- that's what I will be addressing here, those conditions on the connection -- the metering conditions on the connection.

And obviously, the obligation to connect is not informed just by those two paragraphs.  The story is not over that someone lies a long the line of a distribution line and writes a letter and, therefore, is entitled to a connection.  There are conditions of service of several hundred pages that deal with those conditions of connection.

And, really, question in this case for the section 28 purposes is whether or not the conditions that Toronto Hydro are seeking to impose are reasonable conditions, not a general proposition of:  Did it connect the customer on the terms as requested, and, if not, that's the end of the case.  It really goes on the reasonableness of the conditions that Toronto Hydro is saying are reasonable, the conditions of their offer.

So I will be addressing that not in a -- I will be addressing that looking at the specific conditions, not just an abstract question of:  Did someone write a letter asking for connection?

Now, compliance counsel's burden in this case, I agree it's not a criminal standard.  They don't have to prove something beyond a reasonable doubt, but it does have to be commensurate with the nature of the allegations in this proceeding.  It's a serious allegation.  The allegation is Toronto Hydro did not comply with specific enforceable provisions, so it's therefore important to go quite clearly into those provisions, see what they mean, see what they say and ask whether or not Toronto Hydro has been in compliance or not in compliance.

It is not a violation under that part of the act, the enforcement provision of the act, to say that Toronto Hydro is acting inconsistently with what may be general Board policy.  There is no requirement -- there is no ability to have an order requiring compliance with a general statement.  The order is compliance with a specific enforceable provision, and that's what the legislation says.

And, in my submission, compliance counsel has to provide a compelling case that the enforceable provision that is being alleged has not been complied with.  Toronto Hydro's submission is that it has designed its offers to Avonshire and Metrogate and its conditions of service to be consistent with all of the enforceable provisions that are at issue in this case.

So I am going the organize my submissions by first addressing a bit of a framework for smart metering services by distributors to address your question, Mr. Kaiser, of who gives you the right -- where you get the right to provide smart metering to condominiums.  I will address that.


I will then turn to the literal text of the enforceable provisions, and I do want to take you through them in some detail, because Toronto Hydro's policies have been designed to closely comply with the text of those enforceable provisions, so it's important to look at what they say.

Part four will also address the interpretation of the enforceable provisions.  It will be in addition to the arguments around the literal application of those provisions, and Toronto Hydro will simply say that its interpretation, its literal interpretation of these provisions, is consistent with a purposive interpretation in light of the objectives of the Board, so Toronto Hydro is right both in terms of the actual language and in terms of the objectives of the Board, which the Board has to bear in mind when exercising a power.  And one of the powers it's exercising in this case is interpreting the enforceable provision.

Finally, in part five of my submissions, I will be addressing the relevance of Bill 235 to these proceedings.  This bill was addressed briefly in Mr. Hewson's examination the other day.

So with that by way of background, I would like to turn to page 3 of our submissions, which addresses, as I say, the basic framework under which distributors provide smart metering to condominiums.

And you asked, Mr. Kaiser, where does a distributor get the right to provide smart metering of all condominium units?  Well, that right arises by operation of law.  It is a part, an inherent part, of the distribution licence.  It doesn't rely on the consent of the consumer.

And the Board has been explicit about -- explicitly made this finding in a couple of areas in both the January and the June notice with respect to the smart sub-metering code.  The January notice is quoted from in paragraph 6 of our submissions, and it says:
"The Board has previously determined in rate proceedings relating to smart metering activities of certain distributions that smart metering is a part of the distribution activity that is already covered by a distributor's distribution licence.  As there is no distinction between smart metering condominiums and other residences, the Board has determined that only licensed distributors can smart meter condominiums."

In the June notice, the Board reiterated this point:
"As set out in the January notice the Board remains of the view that smart metering is a distribution activity and that the Electricity Act and Regulation 442 taken together allow all licensed distributors to regulate smart metering in condominiums.  The distributor would do so as a distribution activity within its licensed service areas."


Now, I want to emphasize the reference in both the January and the June notice to licensed distributors.

MR. KAISER:  Well, on that paragraph 6 of your material, Mr. Vegh, the last sentence, you refer to only licensed distributors, but the word "licensed" isn't in there.

MR. VEGH:  Can I just take a look?  I will see if I...

It certainly -- sorry, sir.  I am going to get to the word -- I guess -- just let me pull up my...

Sorry, sir, that's a typo in my submissions.  I was kind of rushed over lunch.  If you go to -- if you go to where the source comes from, which is at tab 10 of our prefiled materials -- sorry, tab 10 of Toronto Hydro's prefiled evidence, K1.2, at page 149 there is a quotation down at the bottom under the heading "Smart Metering", and that's where this quotation comes from, the last sentence here.  You corrected me.  The Board says:
"The Board has determined that only licensed distributors can smart meter condominiums."


So I apologize for the confusion there.

MR. KAISER:  Thank you.

MR. VEGH:  But I do want to emphasize the word "licensed" for two reasons.  The first is that, as I come to later in the submissions, we will be talking about how the Board has determined that condominiums and condominium developers are distributors, but they are not licensed distributors.  By definition, they are exempted, and one of the things they are exempted from is licensing.

So there are rights and obligations that go with being a licensed distributor, and the Board uses that qualifier when talking about the right to smart meter condominiums.  That's the first reason I emphasize the word "licensed".

The second reason I emphasize the word "licensed" is you asked this morning, Mr. Kaiser, Well, what gives you the monopoly right to do that?  Well, technically speaking, it's not a monopoly right, but it is a franchise right, so anyone can theoretically come and ask the Board for permission to be a licensed distributor and the Board would consider their distribution licence application.

Once you get the licence, you have the authority to serve that distribution area under your licence.  So it's not a statutory grant of monopoly in a technical sense, but it's a statutory grant of franchise.  And so what gives you what you what you could say the exclusive right is that there is only one licensed distributor in the territory.

If someone were to come forward to the Board -- an exempted distributor came forward to the Board and requested to have a licence, then the Board would consider that request, and one of the considerations would be whether or not -- you know, what would be the impact on other consumers in the area, et cetera, but the Board has the ability to obviously grant that franchise, and the Board has granted that franchise in the City of Toronto to Toronto Hydro.

MR. KAISER:  So you don't have an exclusive franchise, but you do have a franchise and no other franchise has been granted?

MR. VEGH:  Yes.

MR. KAISER:  So does your argument really just come -- we have this distinction which Mr. McLorg started off with -- I called it distinguishing hardware from services.  Hardware is contestable.  That's the hardware, the wire.  Service is different.  It's not contestable.  It could be contestable, but you say -- you are the only person -- your client is the only person that has a licence to do that and you can't do that without a licence; is that it?

MR. VEGH:  It comes down to you can't do distribution -- you can't do the distribution business without a licence.

MR. KAISER:  You can't resell electricity.

MR. VEGH:  Basically, yes.  You can't distribute electricity for profit without a licence and without the Board setting the rates.

MR. KAISER:  But do you accept you can distribute electricity without profit without a licence?

MR. VEGH:  What I would say is that there are -- so when we go through the whole architecture of exempt distributors there are people who, in fact, landlords or mall owners who in fact do distribute electricity in the sense that they convey electricity from point A to point B.  I don't know if I would characterize that as a legal franchise so much as an exemption from all of the regulatory, just a recognition of reality.  The reality is there are people there who have -- who have a larger facility across which they distribute electricity, but I don't say that they have the rights of a distribution licence holder, the rights or obligations that go with being a regulated distributor.

MR. KAISER:  So you would accept that a condominium corporation can be a distributor?

MR. VEGH:  Oh, I would say that a condominium corporation is an exempted distributor under the Board's rules.  But what I would also say in terms of -- I am not sure how far -- I am not saying, my client beside me, I am not disagreeing with him, I am not arguing with him, but I am not sure sometimes how far these categorical distinctions can always carry.  I think we have to look at the rights and obligations of each participant in the sector by reference to what the act says, what the regulations say.  There are pretty clear categories.

Providing distribution services on a for-business purpose, not just incidentally because you run a trailer park and you have to get the power to the people, but going into the business of providing distribution, to do that is a monopoly service and it requires a franchise by the Board, it requires rates to be set, and there is -- the Board's policy is that your franchise area is covered in your licence.  So your licence will set out as an appendix where is the area of the franchise to provide electricity, and you provide electricity in accordance with those terms and conditions.

Now, that is a right of a distributor.  The fact that there is a trailer park operator or a condominium operator or a mall operator who as a matter just incidental to running their other businesses also allocates electricity out to units within the area isn't, to me, a distribution business.  And I am not sure it gets us very far to try to, you know, categorize what exactly is in or out.  I would say the distribution business is a -- I wouldn't a say a monopoly business, is a regulated business, is a licensed business.  The business of a condominium developer or condominium is more to be a condominium developer or condominium, not to be a distributor.  And if they wanted to be a distributor, then they would come and apply to the Board for a licence to do that.

MR. KAISER:  One part of this, of course, is what can an exempt distributor do and what can a licensed distributor do and at some point we will figure that out.

I asked Mr. Zacher what are the prescribed activities, and he referred us to that particular section.  I forget the number right now.  And I think it had tacked on to the end of all of it "and associated services," and he said, well, that's where our right to an exempt distributor, smart sub-meterer, whatever you want to call them, that's where they get the right to resell electricity.

Leaving that argument aside, let's suppose even that you are right, that exempt distributors can't do what they apparently want to do, which is all the complete activities behind the meter, i.e., not just provide the hardware but provide the services, get a bulk meter.  What gives you the right -- your client the right to say, You know what, we are not giving you bulk meter because we know what you will do, you will transgress your rights in the authorized activities under an exempt distributor status, we know what you are up to.  And furthermore, we are not going to connect unless every one of those unit holders is a direct customer of ours, that's another condition of our connecting.  And you have said that.  Your client has said that.

I mean what gives you the right to tack those protections for your ambit of business into the connection agreement?  I mean, you may be right and you may be able to come to the Board and say these guys are offside, they are contravening the regulations, but aren't you becoming the policemen here and say, Guess what, we think we know what you are going to do, and we are not going to connect.  Not only are we not going to give you a bulk meter because we know what you will do with it, but we are not going to connect unless every one of those unit holders are direct customers of ours.

Where does the ownership of the customer come from?  Because that really is a monopoly right.  You are claiming a monopoly right.  You are claiming a right which would be consistent with an exclusive franchise, and those types of franchise agreements do exist, but not here.

MR. VEGH:  Okay, so I guess what I am saying is that I would distinguish between a couple of points.

First, you say, you know, the question is what gives you the right to have everyone in your area to be distribution customer whether they want to or not.  To me that goes with the licence.  When you have a distribution licence, you don't ask me whether I want to be a customer of Toronto Hydro.  I have my house. I am a customer of Toronto Hydro.   It's not on the basis of consent.  It's on the basis of their status as a distribution company.

MR. KAISER:  Where would we find that in the distribution licence?

MR. VEGH:  Oh, in the distribution licence, there is a franchise attached to the back.  You have the right to --

MR. KAISER:  You have the right to provide service, but do you have the exclusive right to provide service?  I don't see that.

MR. VEGH:  You -- oh, well, sorry, sir, yes, you certainly have -- you have the right to provide service in the franchise area.  No one else has that right unless they get a licence, so de facto you have a monopoly.

Now, if the Board then comes along and grants someone else a licence to operate in the same service area, you have lost your de facto monopoly.

MS. CHAPLIN:  Well, isn't a distributor which is exempt of it, for example, in an existing condominium or any of the existing configurations, trailer parks, I mean, they are distributors.  They are conveying electricity under whatever the 50 kilovolt, I can't remember, so they meet the distributor definition.  They are exempt from being licensed so they are operating as distributors in the same area as Toronto Hydro's operating as a distributor.

MR. VEGH:  But they are granted no franchise rights.

MS. CHAPLIN:  No, I'm -- but they are two distributors operating in the same area.  So Toronto Hydro or any other licensed local distribution company, it's not an exclusive right to distribute because there are exempt distributors that operate in the same areas, are there not?

MR. VEGH:  No, it's still an exclusive right to distribute because when you look at what the Board says, the Board say that a licensed distributor can smart meter a condominium.

MS. CHAPLIN:  I'm saying they can but, yes, I understand.


MR. VEGH:  So even though you have an existing condominium corporation - Toronto Hydro's not doing this under their policy - but even though you have an existing condominium corporation that would be an exempted distributor.  That doesn't stand in the way of Toronto Hydro's ability if it wanted to, to smart meter that condominium.

So the fact -- an exempted distributor doesn't have kind of a franchise right to trump Toronto Hydro's franchise right and the Board is very --

MR. KAISER:  But we are arguing you don't have the right to trump him.

MR. VEGH:  Well, the Board says you do.  And you do because you have -- you are a licensed distributor and as a licensed distributor, you are allowed to undertake smart metering activities in condominiums.  That goes with the right.

MS. CHAPLIN:  Were these comments in the context of distinguishing between smart metering which, as it says here, only licensed distributors can smart meter condominium versus the smart sub-metering?  Was that not the purpose of making these comments was to distinguish it from smart sub-meter -- in other words, smart sub-meterers cannot smart meter.  They can smart sub-meter, in other words, there still needs to be a meter connection between the licensed distributor, in your case Toronto Hydro, and the condo corporation customer, but that there is also a variety of provisions that set up a framework whereby once that connection between the licensed distributor with an interval meter or bulk meter, there can then be smart sub-metering within the condominium.

MR. VEGH:  So what we are dealing with in this case, on your very last point, what are the conditions under which there can be smart sub-metering, and those conditions are set out in --

MS. CHAPLIN:  Sorry, if you want to know what my question is, my question is still, yes, I see and understand and --  understand your argument that the Board has clearly said that licensed distributors can smart meter condominiums, but I think what the Chairman's question and my question is:  Where do you have the authority to impose that when the customer, being the condo corporation or the condo developer, has requested that you not do that, that you connect to the building with the bulk meter?

MR. VEGH:  So I would like to be able to get to that.

MS. CHAPLIN:  Okay.

MR. VEGH:  So my starting point is the distributor has the right to smart meter condominiums.  That's not -- it's fair enough to say, Ms. Chaplin, that this particular discussion was in a context, but when you look at, for example, the Board's first notice, it's drawing upon what it has already determined in rates cases.

So this is a broader theme of the regulation of distributors, rate regulation of distributors, licensing of distributors.  But my basic proposition is this:  You start with the proposition that the distributor has the legal right to smart meter in condominiums, and we agree that that legal right has to be then carried out consistently with all of the codes and all of the regulation and all of the legislation, but the basic permission to carry out the act does not come from the condo developer making a request.

The basic permission to carry out the smart metering activity comes from -- by operation of law, by fact of being the distributor.  Once you have that right, though, you have to exercise it, we concede of course or we acknowledge, in accordance with section 53.17, 5.1.9, 3.1.1 of the Distribution System Code.

We are not saying that Toronto Hydro, because it has this right, it can just trample over everyone, but it starts with the right.  You start with the right to distribute, and then you have to comply with all of the enforceable provisions in your exercise of that right.

And so that's why I say Toronto Hydro has the right as a distributor to provide smart metering.  It has to exercise that right consistently with all of the enforceable provisions, and I say it has done so.

So that's why it's important to look at all of the specific enforceable provisions and say -- to determine:  Is Toronto Hydro doing something that is not permitted by those enforceable provisions?

So Toronto Hydro has the permission already to distribute and to smart meter, and now you ask yourself:  Is there something in the enforceable provisions which restricts or constrains or limits that position and, therefore, you know, constrains what Toronto Hydro can do?

So you don't start from kind of a blank slate of Toronto Hydro needing permission through every enforceable provision for every act it undertakes.  Toronto Hydro has the generalized permission, and then the question is:  Do the enforceable -- is it exercising those powers in accordance with the enforceable provisions?

MR. KAISER:  I think the question there is not whether you have the permission, but by adopting the policy which you have adopted - and there is no question about it, you will not provide a bulk meter and you will not connect unless every one of the unit holders is a direct customer - you, in effect, remove anyone else's ability to engage in that activity.

And, so, when you look at all the enforceable provisions, you say at the end of the day, Well, was that the intent of this grand legislative scheme, because, while you don't have a legal exclusivity to a franchise - you may be the only one that has one right now, you are the on licensed distributor in this area, you don't have an exclusive franchise agreement - you are creating an exclusive franchise agreement by this practice with respect to that activity behind the meter.  That is what you are doing.

So you are extending your monopoly rights.  Nobody else could come in unless, of course, they -- so that, to me, seems to be the question, where do you get that right.  And you started off by saying really this case is about:  Are the conditions reasonable?

And I agree.  Are the conditions reasonable, and are they in keeping with the requirements of the law and the regulations, because as we have now understood, I mean, that's the position you take?  We do this and we are entitled to do it, and nobody would question that the effect of them is to foreclose that market, because if somebody can't get electricity -- if I can't get electricity in my condominium unless I agree that every one of the unit holders is a direct customer of yours, well, there goes the market for anyone else but Toronto Hydro.

MR. VEGH:  So the question is -- to put it -- to use your terms:  Is Toronto Hydro extending its distribution franchise beyond what's appropriate, or is it exercising its distribution franchise in a way that's legally authorized?

And you can only determine that by going through the enforceable provisions, and if the enforceable provisions say that Toronto Hydro cannot, to use your term, extend it in this way, then I think they have demonstrated their case.

But my read of the enforceable provisions I would like to take you through does not say that this is an unauthorized extension of Toronto Hydro's franchise.  The enforceable provisions are consistent with how Toronto Hydro is exercising its current franchise entitlements.

And so if the enforceable provisions -- if what Toronto Hydro is doing is consistent with the enforceable provisions, then it's lawful.

MR. KAISER:  Of course.

MR. VEGH:  So that's the issue.

MR. KAISER:  I guess so that we know what the factual basis is, because we seem to be agreeing on the underlying facts - at some points we can just concentrate on the law - you would accept that these policies are foreclosing this market to any competition?  And when I say "this market", I mean the activities behind the meter.

MR. VEGH:  You know, when you talk about a market and --

MR. KAISER:  I don't care what you call it.

MR. VEGH:  No, I am serious, though.  When you talk about a market, we are talking about a specific series of activities for a specific small customer group; right?

MR. KAISER:  Right.

MR. VEGH:  So these are new condominiums.

MR. KAISER:  Yes.

MR. VEGH:  And the services that in a sense are not available to others not -- because Toronto Hydro is effectively -- to put it in a different way, they are kind of occupying the field.  They are moving in for new condominiums and saying, We will suite meter.

MR. KAISER:  Yes.

MR. VEGH:  It's not in the form of a prohibition against anyone else, but the reality is if Toronto Hydro is there, then they are occupying the space.

MR. KAISER:  It is a prohibition.  When your client enacted these new policies on February 29th, they foreclosed, in effect, in this class of building, new buildings, that activity by anyone else other than Toronto Hydro.  That's what they did.

And I think your client is quite frank about it:  We changed our policy, that's what it is, and we think we can do it lawfully.  If you can prove it's unlawful, we will deal with it, but right now we think it's lawful.

And I accept that and we will hear your argument on the law.  That's where it will end up.  Regardless of who said what in the past, we are going to make a decision here on the law after listening to your submissions, but I just want to make sure that you understand -- or you would agree that you didn't do this for some reason that you're worried that you were becoming the policemen or something, and all of this stuff about, We're worried that these guys are bad guys, and whatnot.

It's a policy to foreclose this market.  It had a commercial basis for it?

MR. VEGH:  Sorry, sir, my client is trying to get my attention.

MR. McLORG:  Excuse me.

MR. VEGH:  So when we talk about what is being foreclosed, it's just a matter of being precise about what is being foreclosed.  And as you appreciate already, installation is not foreclosed.  It's the distribution activities that are.

MR. KAISER:  No, no, I understand that.

MR. VEGH:  There's -- you know, there are reasons behind -- the effect of the policy is ultimately that.  The effect of the policy on a going-forward basis is that Toronto Hydro will suite meter all of the new condominiums, which means a sub-meterer cannot provide distribution services for those condominiums.

So I am not disagreeing with the end thrust of that.  There are some subtleties with respect to Avonshire and Metrogate which are different and that I will get to, and also there is the point of -- I think it might have escaped me...

Yes.  When you say Toronto Hydro is doing this for business purposes, it's exercising its franchise right and it's motivated to do that for a few reasons or several reasons.  The ones that there have been a lot of evidence about are its obligations under the Green Energy Act.  You can call that a business reason.  It's a business reason.  It's in the business to bring about conservation and renewable power and smart grid.  That's a business reason.  A motivating factor was the concern about exempted distributors marking up distribution rates.  So it's a motivating factor that goes into the policy but ultimately that is the result of the policy, I would agree with you.

MR. KAISER:  No, and the reason -- and I won't spend any more time on this, the reason I don't want to spend too much time worrying about, well, were they going to mark it up and can they do the royalty and all of this because the logical argument to that, which is Mr. Zacher's argument, well, if you are worried about particular conduct by particularly smart sub-meterers, surely you would look at them individually and make a judgment.  But what Toronto Hydro is doing here is they are making a blanket policy decision as of February 29th, this is how it's going to be, no bulk meter.  You are not getting a connection unless every one of these unit holders is a direct customer of ours.  I mean that's not based on some hypothetical conduct.  That's a policy decision by your client.

So the question is, fine, we agree that's a policy decision and we understand the consequences.  The question is:  Is it legal under the current law?  Isn't it?

MR. VEGH:  Yes, but I would say there is a reasonable basis for that policy decision.  The reasonable basis being both the Green Energy Act issues and the unauthorized mark-up issues.  So if it were just the unauthorized mark-up issues and we didn't have the Green Energy Act considerations at all, then you could say a more tailored result or more tailored policy to deal with just the unauthorized mark-up issue would reflect something more like the Avonshire offer which is that you can connect, you can do sub-metering, but you have to give written confirmation that you are in compliance with law.

You could argue maybe all it takes is a certification or something of that sort and perhaps Toronto Hydro is going too far saying prove your case to me, but to simply say to someone you have to certify that you are in compliance with law, they do that to every retailer they connect, they do that to every generator they connect.   It's a pretty standard feature.

So you're right, if the only issue were around the exempted distributor mark-up issue, that could be addressed by an Avonshire-type condition.  And Toronto Hydro has said in its evidence that's the second-best choice.  And the reason it's second-best is because that doesn't also accommodate the Green Energy Act features, the conservation, the renewable power, the smart grid implementation.  So those are all factors that feed into this policy and -- sorry, I interrupted you.  You wanted to say something.

MR. KAISER:  With respect to the Green Energy Act, isn't it also possible to say, Listen, the government wanted conservation that's all part of the Green Energy Act, renewable, and all this good stuff, and they saw reductions in energy uses through smart meters, particularly smart meters in condominiums where nobody had any incentive because they were just divvying up the bill.  It didn't matter whether you saved something, the other guy left his lights on for three months in a row, you all just divvied up the bill, no incentives, so they said let's get smart meters in these damn buildings.  Wouldn't it be equally compatible with the Green Energy Act to say that competition in that aspect of the market, in their view, would have promoted that?

MR. VEGH:  It's hard to see how, when the options are if Toronto Hydro does it, it goes into every condominium, and Toronto Hydro's regulated by the Board to achieve results, right?  Toronto Hydro will have targets, you oversee its rates, you oversee its programs to achieve results.

If you just give a bulk bill to a condominium developer and allow the condominium developer to install sub-metering of their own choice:  A, not everyone is going to be sub-metered because there is no mandatory requirement for sub-metering, so Toronto Hydro is the only one to do on a mandatory basis.  And B, there is no incentive anywhere for a sub-meterer to actually encourage conservation.

MS. CHAPLIN:  Well, if they are smart sub-metered, don't they also have to meet the requirements of 53.17?  It has to be of a certain technology.

MR. VEGH:  Right, but they don't have things like LRAM or SSM or government targets that they are meant to achieve.

MS. CHAPLIN:  That's a regulatory framework.  I just wanted to ensure I understand clearly what you just said.  My understanding of what you just said was that they didn't necessarily have to install the same -- they didn't necessarily have to smart sub-meter every unit or whatever.

MR. VEGH:  They don't.

MS. CHAPLIN:  Perhaps you could address that when you turn to 53.17, because I would have thought that 53.17, that if they were to install smart sub-meters then they have to be in accordance with...

MR. VEGH:  If they install smart sub-meters.  There is no requirement to install smart sub-meters.  That's my point.

MS. CHAPLIN:  Your contention is that a condo could request a bulk meter and then maybe not install sub-meters at all, or only install partially, and they may or may not be smart; is that what you are saying?

MR. VEGH:  Sure, yes.  Because 53.17, of course, doesn't talk about requesting a bulk meter, it says when a condominium developer is installing sub-meter systems, they are entitled to sub-meter systems that meet certain technical standards.  That's all it says.  There is no obligation to install sub-meters.

MS. CHAPLIN:  I am sorry.   Perhaps again you can address it -- my understanding was that it required where the smart sub-meters were installed, they must meet the technical requirements, and if they are to be smart sub-metered they can only be start sub-metered.

MR. VEGH:  Yes.

MS. CHAPLIN:  Okay.  If they can only be sub-metered on a smart basis and those smart meters have to meet the technical requirements, then aren't they all going to get smart sub-meters?

MR. VEGH:  But there is no requirement for them to put in sub-meters.  So a condominium that seeks a bulk meter can just have a bulk meter, period.

MR. KAISER:  Now, if that was your concern that these condo owners or developers, whichever it is, condo corporation would ask for bulk meters and they wouldn't do anything with them, they wouldn't implement a smart meter program, is there any evidence that that happens in new condominiums in this day and age?  We are talking about new condominiums.  The old ones, you have got your old policy.  We are talking about new ones.

MR. VEGH:  You were asking, sir, what's the most effective way to implement government policy with respect to the installation of smart meters, and isn't it just as effective to leave it to condo developers, and I am saying if Toronto Hydro does it, it is 100 per cent penetration.  So any other alternative, there is some margin for doubt, some room for error, who knows?  And you are saying:  Isn't that likely?  I really don't know.

But the point is that the way to ensure to get it done is for Toronto Hydro to do it, and it has said it will sub-meter, it will smart meter every condominium.  If you don't have that policy, by definition, you are probably going to have less condominium smart meter or sub-metered.  That would only seem logical, it seems.

So and the other point is that Toronto Hydro's smart metering policy -- or smart metering implementation does facilitate the conservation by implementing programs that Toronto Hydro has with the OPA and that are - sorry, I shouldn't have said the OPA.  I don't know what kind of programs they have -- but that are overseen by the Board.  You have incentives in place to encourage greater conservation among Toronto Hydro customers.

If you just have a smart metering system that meets all the technological requirements refer to, Ms. Chaplin, that doesn't tell you anything about the motivations or incentives of the sub-meterers or the condominiums to actually increase conservation during peak periods.  There are no programs around that.

MS. CHAPLIN:  So the smart meters are the conduit.  It's really the programs that are going to achieve the conservation targets, it's not the meters themselves.

MR. VEGH:  Well, for Toronto Hydro's programs to penetrate the customers, the consumers, they have to have the contact through the meter for the customer relationship.  Without that, all the consumers are just a black box to them.

MS. CHAPLIN:  Right.  So that supposes that Toronto Hydro is the best or only party in a position to provide energy management-type services, conservation programs, you know, appliance control-type mechanisms that there's not ambit for other parties to provide those types of behind-the-meter-type services.

MR. VEGH:  Toronto Hydro is the most incented to do that because of Board regulation.  It's a way for the Board to ensure that these things are happening.

And with respect to things like smart grid, Toronto Hydro is the only one in a position to do that because smart grid is about the interaction with the consumer and the Toronto Hydro system, and with respect to renewable power under the OPA's feed and tariff program you have to for microFIT, the small generation at that level, has to interact with a utility.  So that at the condominium unit level the only way to participate in OPA microFIT program is through the utility.

MS. CHAPLIN:  Could the condo corp participate?

MR. VEGH:  The condo corp, yes, but not the consumer.

MS. CHAPLIN:  Okay, thanks.

MR. KAISER:  Maybe this would be a good time to take a break, get you back on track.

MR. VEGH:  Thank you.

--- Afternoon recess taken at 3:41 p.m.

--- Upon resuming at 3:58 p.m.

MR. KAISER:  Mr. Vegh.

MR. VEGH:  Thank you, sir.  I am going to proceed with my argument at paragraph 8 of my factum and just summarizing on the first part.  My point about this framework is that Toronto Hydro does have the right and the duty to serve residential customers, whether or not those customers are in homes or in condominiums.

Now, in either case, Toronto Hydro has to exercise its rights and obligations as a distributor consistent with the legislative framework.  Now, that doesn't mean, obviously, that every section of the conditions of service have to be separately approved by the Board.  That's not possible.  You are familiar with Toronto Hydro's conditions of service.  It means that Toronto Hydro must be in compliance with the law.

And in this case, what we're examining is Toronto Hydro's compliance with enforceable provisions.  That's ultimately what we are looking at.  Has Toronto Hydro violated the enforceable provisions?

So what I would like to do now is go through each of the enforceable provisions, look at exactly what they say, and my submission is that Toronto Hydro has complied with them and the compliance counsel has not demonstrated non-compliance.

So the first enforceable provision is at paragraph 9, page 4 of the submissions, and it's a section that I know that's been brought to your attention before, but we haven't always parsed through it.  And that's what's required to do to determine whether or not there has been a violation of section 53.17.

So I do want to take you through it, and I hope it's not too laboured.

But you see what it says:
"...a distributor and any other person licensed..."

So that's a smart sub-meterer:
"...shall, in the circumstances prescribed by regulation, install a smart meter..."

Et cetera:
"...in a property or class of properties prescribed by regulation at a location prescribed by regulation and for consumers or classes of consumers prescribed by regulation..."

So what this section does is impose obligations on distributors and smart sub-meterers to install a sub-meter of a certain -- install a meter, we'll just say, of a certain type in a prescribed property at a prescribed location for prescribed consumers under prescribed circumstances.

So a lot of this is obviously left to the regulation to flesh out.  At paragraph 10, I have just put in italics all of the things that have to be prescribed, and what I've done at paragraph 11 is just set out the prescription as it relates to condominium developers, not all the other properties, circumstances, et cetera.

So it sets out the prescribed class of property, the condominium development; that is, property that is going to be registered as a condominium.

The prescribed circumstances are in section 3, and it's important.  Ms. Chaplin, this is the section I was talking about earlier.  So the prescribed circumstances are the installation of smart meters or sub-metering systems in the case of a condominium development.

And the technology is then specified -- the certain technology requirement is specified in sub (4).

So those are the key things that are prescribed and I summarize at paragraph 12 of my submissions.  So what do these say when you put them together?  It says that there is a right of condominium developers who are installing smart meters or smart sub-meters to have those meters meet certain technical standards as required by the Board, and it requires -- or it imposes an obligation on distributors and sub-meterers, when installing smart meters or sub-meters, to install those meters of a certain standard.

Of course, in this case no one is alleging that Toronto Hydro has failed to meet that standard when installing these meters, but those are the rights and obligations created by 53.17; that when you are installing sub-meters or smart meters, you are entitled to them meeting a certain standard, and that's it.  And Toronto Hydro has met that obligation.

Now, the position taken by compliance staff here is referred to in paragraph 14 of my factum, and you saw that I had back and forth with Mr. Hewson over this.  Mr. Hewson put out in writing, and he confirmed on cross-examination, that -- his conclusion at paragraph 14 that unless the customer requests otherwise, the distributor's obligation is to install a bulk interval meter to supply a new condominium property.

Now, when you look at 53.17 and you look at the regulations passed in support of 53.17, they don't talk about that at all.  They don't talk about a customer request.  They don't talk about an obligation to install a bulk interval meter.  And it took a while, I think, in cross-examination with Mr. Hewson, but he did say -- and I am quoting at paragraph 15.  He did concede there is nothing specific here that says a customer or that a distributor must install a bulk meter when requested in these sections.

So this section doesn't create this right to request or right to choose whether or not to be sub-metered or smart metered.  It doesn't say that at all, and it's inappropriate -- you just can't conclude that Toronto Hydro has violated anything in section 53.17.

The next section that it's alleged that Toronto Hydro has violated is section 5.1.9 of the Distribution System Code, and that section is set out at paragraph 16.  And that section says that when requested by either a board of directors of a condominium corporation or, effectively, a condominium developer, a distributor shall install smart metering that meets the functional specifications of the regulation.


So, again, this provision imposes a mandatory requirement on a distributor to install smart meters that meet specifications when requested to do so.  Toronto Hydro has never refused a request and it has not violated this provision.

Now, in correspondence with Toronto Hydro, the chief compliance officer says that section one-fifteen -- sorry, 5.1.9 says that the person responsible for a new condominium has the ability to choose between a licensed distributor -- choose between having a licensed distributor install new smart meters or having a licensed smart sub-meter provider install smart meters, and, of course, it doesn't say that.

And the only way for it to say that is, frankly, for this Board to amend it by adding the word "only".  So it would read:  Only when requested by either the board of directors, et cetera.  But that's not what it says.

And in a prosecution for non-compliance, I don't think it's appropriate to change the words of a provision.  So consistent with this approach that you need to change the words of this section to support against Toronto Hydro, you see this has also been used by compliance staff in their internal materials.  There is a quote from paragraph 20 on a briefing note that compliance staff provided internally, and I am reading from the quotation, which says that:
"Section 5.1.9 of the DSC itself also clarifies that a distributor must install metering only when requested to do so by the condominium corporation..."


It says "of the developer".  It should be "or the developer".

Again, so that's the insertion of a word into a provision which, in my submission, changes its meaning.  And both in the correspondence with Toronto Hydro and in the internal materials and on cross-examination, Mr. Hewson says, Well, you have to insert the word "only", because when the Board amended this, the materials that went along with the amendment, the amendment of the Code, said that was the Board's intention.

But when you look at the materials that went along with the code, that wasn't the Board's intention, at all.  The materials were quite clear on what the purpose was of adding section 5.1.9, and that's addressed this an excerpt at paragraph 22 of our submissions, where we put out the -- where we actually said what the Board said when amending section 5.1.9.

And what the Board pointed out was that when you go back to those Regs that we have talked about - I didn't take you to every section - there is a provision which says that distributors are exempted from the technical requirements unless otherwise ordered or directed by the Board.

And over on page 8, you see the Board has made its -- the quotation from the Board's notice of proposal, proposed rule making.  It says:
"The Board has determined that licensed distributors installing smart meters in condominium must comply with the requirements set out in Regulation 425."

Those are the technical requirements:
"A section will be added to the DSC to make that requirement mandatory for all licensed distributors."

So the record doesn't support that the Board brought in this amendment to say, "only when requested to do so can a distributor install smart meters."  The purpose of this amendment was to make clear and to specify that distributors are bound by the technical requirements relating to the meters.

Again, Mr. Hewson, after some resistance agreed on cross-examination, I put the question and answer to him at paragraph 23, and I said:
"The purpose of the amendment to the DSC of adding section 5.1.9 was to make clear that the distributors must comply with technical requirements in regulation 425, that's what the section says, doesn't it?"


And then he finally conceded:
"Yes, it was put there to ensure that utilities or licensed distributors were required to meet the technical specifications."

So 5.1.9 of the DSC, is -- well, let me put it this way, Toronto Hydro has complied with section 5.1.9 of the DSC, the Staff's theory under which Toronto Hydro hasn't complied required changing the terms of section 5.1.9 adding the word "only" at the beginning of section 5.1.9 and it argues that --

MS. CHAPLIN:  But did Toronto Hydro receive a request for either of those?  It didn't receive a request for Toronto Hydro to install smart meters.

MR. VEGH:  Right.

MS. CHAPLIN:  So is 5.1.9 -- I mean, you are saying compliance counsel's framework and theory only works if the word "only" is inserted there, and I guess I am wondering is your theory and framework essentially that we need to interpret this as sort of saying, "whether or not requested by the condo, the distributor shall install smart metering that meets technical standards."

MR. VEGH:  I am saying you should interpret 5.1.9 to put an obligation on the distributor to meet the technical standards, and a distributor acts in inconsistently with this provision when it doesn't meet the technical standards.

MR. KAISER:  So here's the question:  This is an obligation on your client, and we have it on the record that your client would refuse unless the condo owner, condo corporation agreed to each of the units would be a direct customer of Toronto Hydro.

MR. VEGH:  No, this only applies to smart metering.

MR. KAISER:  I realize that.

MR. VEGH:  So the request here is where a condo asks Toronto Hydro to install smart metering.

MR. KAISER:  But you won't even connect the building unless they agree to do that.  This would never arise.

MR. VEGH:  Well, it certainly arises in existing condominiums.

MR. KAISER:  No, no, I am talking about new ones.  I am talking about the new policy.  That's all I care is the new policy which says, Here are the rules today.  After February 29th, no bulk meters, you don't even get electricity unless each and every one of these unit holders is a direct customer of Toronto Hydro.  And if they refused, you wouldn't supply smart meters.

MR. VEGH:  Umm, I am not sure I follow just how that plays out.  I don't think Toronto Hydro says, We won't give you electricity unless we install smart meters.

Toronto Hydro says we will install smart meters, that is -- that's what we are doing as our distribution policy and that's our terms and conditions.

So I am saying that this section as it relates to Toronto Hydro, it's true, a request did not trigger what Toronto Hydro did, but what I am submitting is that Toronto Hydro hasn't done anything that violated this provision.  And that's what the question is:  Has Toronto Hydro violated this provision?  And the provision as written, you can't point to an act of Toronto Hydro that violated this provision.

MR. KAISER:  Well, it didn't come into play because they never requested smart meters from you.

MR. VEGH:  It didn't come into play, right.

MR. KAISER:  It's not applicable to this situation.

MR. VEGH:  That's right.  So Toronto Hydro didn't violate it.  And so, of course, as you know, as the Board, if you want to change the words of a provision to have a different meaning and lead to a different result, then there is a process around for doing that but it's entirely inappropriate to -- in a compliance proceeding to have to defend an argument around words that simply are not an enforceable provision.

MS. CHAPLIN:  Sorry, I am turning back, actually, to Mr. Zacher's comments earlier this afternoon, and I guess compliance counsel's position is that it's contrary to the section to impose the smart meter policy when it hasn't been requested by a customer.  In other words, that Toronto Hydro doesn't have the right when it has not been requested.  But I guess that goes back to your earlier points about Toronto Hydro having the right to serve those customers and... 

MR. VEGH:  That's why this earlier part -- it was a good discussion but it's quite important to our submissions.  The framework is Toronto Hydro has the right to provide smart metering and that right comes from its licence, has to exercise that licence.  So that right comes from its licence, not from a request, it comes from its licence.


And then the question is:  Is it exercising its rights, its duties, its obligations in accordance with the enforceable provisions?  And to say that it's not, you have to show that it's doing something that it's not allowed to do, not that it's doing something that it doesn't have permission to do.  You have to show that Toronto Hydro is actually doing something that the enforceable provisions prohibit.


So I was going to turn to the next group of enforceable provisions which I call the -- which is in subsection 3 here, it's at page 8.  Actually it's at the bottom of page 8, so going to page 9 of our submissions, and you see I do put these together, the Distribution System Code 3.1.1, the Electricity Act, section 28 and the Distribution Code, section 2.4.6.

And what they all sort of have in common is that's why I am going to be focussing on 3.1.1, because 28 and 2.4.6 really talk about the obligation that a distributor's connection policy comply with the law, and whether that law is expressed in legislation or OEB codes.

So although each are separate enforceable provisions, they are kind of derivative in the sense that the substantive legal obligation that must be complied with to meet 28 and 3.1.1 and 2.4.6, they are found elsewhere.  So you have to have a connection policy that complies with the law, but these provisions don't set out in detail what that law is.  That law is really found in the other enforceable provisions.


So our submission is that if you agree with our positions on 53.17 and 5.1.9, and you say, yeah, Toronto Hydro has not violated those provisions in its connection policies and its offers, then in fact you are finding that the conditions that Toronto Hydro are attaching in its conditions of service are appropriate, lawful conditions.

MR. KAISER:  Now, on that question, I looked at the conditions of service that you filed over the lunch hour, the big stack of documents, and at page 46 there is a section on the metering requirements for multi-unit sites and condominium corporations.  And this document apparently was last amended on February 27th of 2009, and your new policy came -- with respect to new buildings came into connect in February 29th of 2008.

Now, if I look at page 46, I don't see these new conditions, i.e., that there will be no bulk metering and that all of the unit holders must become direct customers of Toronto Hydro.  Am I misreading this?

MR. VEGH:  I think those are the consequences of this.  So when you read this, it says:
"In an effort to promote conservation, Toronto Hydro will provide electronic or conventional smart suite metering for each unit of a new multi-unit site or condominium at no charge."

So that's what Toronto Hydro is doing.  It's providing smart metering for the condominium units.  And if the customer chooses to pursue an alternative installation for the bid of the suite metering using qualified contractor, they are entitled to do that.

So this is provision in dispute between us at least with respect to Metrogate.

MR. KAISER:  When you say in your conditions "that ensure all contestable work is done in accordance with Toronto Hydro's technical standard specifications," what is that?  What does that mean?

MR. VEGH:  That's really the installation.

MR. KAISER:  Oh, I see.  Thank you.

MR. VEGH:  So, as I was saying, from paragraph 29 of the submissions, if you agree with Toronto Hydro that 53.17 does not prohibit what Toronto Hydro is doing and 5.1.9 does not prohibit what Toronto Hydro is doing, then that's another way of finding that Toronto Hydro has complied with the connection obligations, because, as we talked about at the very beginning, the question is really not so much about whether electricity is being supplied, but whether the conditions under which the offer to connect was provided are appropriate.  And those are the provisions which are argued to be offended by Toronto Hydro's conditions.

So, as I say at paragraph 30, it's also important to bear in mind here, when we talk about connection -- and I know, sir, you don't want to have this debate again, and I am not going to provide you the debate, but the reality is both of these facilities are connected.

The real issue is that Toronto Hydro has not provided the metering configuration that they requested, and that's not the same thing as refusing a connection.

In a condition of service of a few hundred pages, whenever there is a disagreement about what's in a condition of service, I suppose you could arguably say they are refusing a connection and, therefore, these fundamental rules of section 28 kick in.

And that is theoretically possible, I guess, but the reality is we are talking about a metering configuration here, and the buildings are connected.  They have been connected from the beginning.  They have the electrical supply that they require.  When you go to the evidence of the representatives of Avonshire and Metrogate, it's not just because of a without-prejudice arrangement.

They never seriously felt a threat of not having electrical supply.  They don't like the conditions for the metering configuration, because you connect of course not to a meter.  You connect to a transformer.  The meter measures the electricity consumption.  You would have to work out the metering configuration, but that's not in itself a connection.

I don't think that takes away anything from the point of this case.  It's just that we are really looking at the conditions of connection and whether or not those conditions violate 53.17 and 5.1.9, and, if they don't, then Toronto Hydro has met its connection obligations to provide with the codes and the laws.

MS. CHAPLIN:  So those are the only -- I am sorry, could you remind me where your licence is, that section 7 of the licence, which tab of which book?

MR. VEGH:  It's in Toronto Hydro's -- I am sorry, the compliance counsel's book of materials -- of authorities.  Sorry, where is it Glenn, F-2?

Here it is.  It's at F-1 of the compliance counsel prefiled evidence.

MS. CHAPLIN:  Thank you.  And so I guess my question is -- I am looking at 7.3, which I think is what you're discussing now --

MR. VEGH:  Yes.

MS. CHAPLIN:  -- this provision where it says:
"The terms of such connection or offer to connect shall be fair and reasonable and made in accordance with the Distribution System Code and the licensee's rate order as approved by the Board."

So is it your view that in order to meet the requirements of 7.3, as long as the conditions are in accordance with 53.17 and 5.1.9, Toronto Hydro has met all the obligations that are required for those conditions to be reasonable and fair?

MR. VEGH:  Well, the allegation here is that Toronto Hydro has not -- so we are not defending against every conceivable section of every code or legislation.  The allegation here is that Toronto Hydro has not complied with 53.17 and 5.1.9, and, therefore, it's imposing these -- or, sorry, that's why these conditions are unreasonable, because those two provisions are alleged to give rights to condominium developers to choose whether or not to be smart metered by Toronto Hydro or to be sub-metered by a distributor.

So when you look at the sections all around 3 -- like, 2.4.2, whatever it is, that says you have to comply with all laws.  So, again, that goes back to:  So what are the other laws?  And the theory of the compliance counsel case is that because there has been a violation of 53.17 and 5.1.9, you haven't complied with those other laws.

MS. CHAPLIN:  Thank you.

MR. KAISER:  I'd argue something different, though, and, in fairness, would ask you to comment or at least think about it.  7.4 is a little bit different.  It says you can't refuse unless the grounds for refusal is authorized by an act or regulation or code.

Now, you have refused here.  I know you say you haven't refused, but you would not connect and you have said you wouldn't connect - your witnesses have said it won't provide a bulk meter and you won't connect - unless the customer agrees that every unit holder will become a direct customer of Toronto Hydro.  That's a condition of connection, and that grants you, in effect, a monopoly over that piece of the business, de facto.

And I would read 7.4 to say you have to insert such a condition.  You have to have statutory authorization.  When I started off this questioning with Mr. McLorg yesterday or whenever it was, I said, Do you have an exclusive franchise agreement?  And I come back to that, and you have agreed, We don't have an exclusive franchise agreement in law, but we have one de facto, because that's the only one that has been granted by the province to date, but you don't have a legal exclusive franchise agreement.

And by this refusal-to-connect policy that you've adopted and admitted to, you are creating an exclusive franchise with respect to this aspect of the business.

MR. VEGH:  I can't accept that characterization.  If it were required to have statutory authorization for -- the statutory authorization for every condition on a connection, which is what we are talking about here -- there hasn't been a refusal to connect.  It's a disagreement about the conditions in the offer to connect.

So for that to hold, to say you need specific statutory authorization, that means the statute would have to be at least as large as the conditions of service.  The statute has a framework within which the conditions of service are supposed to operate.

And, sir, when we talk about what is the basis for Toronto Hydro's claim that it has the right to sub-meter in the first place, the franchise right is a de facto monopoly.  The building is within the franchise area.  Toronto Hydro has the right today to provide suite metering; has to exercise its rights in accordance with the law.  And if there were a law that explicitly said the condominium developer can choose, then Toronto Hydro would have to follow that choice.

But my point is that the law doesn't say that.  The law says as what we said with respect to 53.17 and 5.1.9.

MR. KAISER:  Well, you have the right, but you don't have the exclusive right.  Nowhere are you granted the exclusive right to provide this class of service which you say is a non-contestable service, the reselling of electricity behind the bulk meter, whatever you want to call it, that aspect of it.  You are creating that exclusive right by tying it to the connection to electricity from the grid.

MR. VEGH:  No, sir.  Toronto Hydro does have that right.  It has that right as a feature of its distribution licence.

MR. KAISER:  You have the exclusive right?

MR. VEGH:  No one else has a distribution licence, so the distribution licence gives Toronto Hydro the right to serve all those customers.

MR. KAISER:  No, there are other distributors.  There are exempt distributors.  We have been through that.

MR. VEGH:  Exempt distributors do not have the rights of licensed distributors.  They don't have a franchise.  An exempt distributor does not have a franchise, does not have a right to serve.  Exemption just describes the facts on the ground, that there is someone serving someone else with electricity.  It doesn't -- an exempt distributor doesn't have any of the rights or any of the obligations that go with a distributor.

So there is no carve-out of a distribution licence for exempt -- for areas covered by an exempt distributor.  If someone wants to come and make a claim for a right to provide distribution services to customers in Toronto's franchise area - the right to do that - they would have to come to this Board and apply for a licence, and then the Board can address that, and then you address the issue of:  Should we be taking away from Toronto Hydro's de facto monopoly to provide this service?

MR. KAISER:  Fine, but that is just going back to the basic question which we also dealt with which is:  What is a prescribed service?  Because exempt distributors can engage in prescribed services and they are defined.

MR. VEGH:  I think we are mixing -- the prescribed services that you were talking about are the -- not the rights, not the exclusive franchise right --

MR. KAISER:  No.

MR. VEGH: -- but the types of things that sub-meterers are permitted to do.  That's a completely different concept than a franchise right given to a distributor.

MR. KAISER:  I am not saying they have franchise right, nobody has an exclusive franchise right.

MR. VEGH:  But there is a difference between a franchise right even with a de facto monopoly and just a licence to carry on a business.

MR. KAISER:  No, but all I was saying is if it just comes down to what can an exempt distributor do and what can a licensed distributor do, we are back to square one.

But I am trying to understand what 7.4 means which, I suggest, conceivably deals with a situation like this where a licensee, and here we are talking about licensees, we are talking about licensed distributors, they have a special obligation, because they have a certain amount of monopoly power, I suggest.  They control access to electricity, they have to be able to ground a refusal in a statutory authorization.  I don't know how else to read 7.4.

MR. VEGH:  And then you look at -- so I guess I go back to this isn't a refusal.  It's a right on conditions.  Not all conditions have to be specifically authorized by statute.  I think that we are clear on that.  Not every condition on an offer to connect has to be authorized by statute, specifically authorized by statute.

The Distribution System Code which is one of the statutory authorities referred to in that section, I think, says that the conditions of service must be consistent with the provision of this code, other applicable legislation, the rate handbook.

So again, you have to look back at Toronto Hydro has the right to serve the customers, has to serve those customers in accordance with law, the allegation here is that the conditions that Toronto Hydro are seeking to impose are inconsistent with the law and they have to prove that allegation.

MR. KAISER:  Thank you.

MR. VEGH:  Now, so with respect to section 3.1.1, which, again, if we look at 3.1.1 at the top of paragraph 9, and this talks about what a distributor may do in establishing its connection policy.  So, again, this is another applicable law -- in establishing its connection policy, in determining how to comply with its obligations under section 28 of the Electricity Act, a distributor may consider the following reasons to refuse to connect or to continue to connect the customer, and this takes us to the other statutory provision which is section 3.1.1.

And so, my point that I was trying to make with respect to 3.1.1 is, first of all, Toronto Hydro's position is that it has been in compliance with all other applicable provisions, particularly the ones that Toronto Hydro has been alleged to have violated, that's 53.17 and that's 5.1.9.

Sir, one of the reasons I guess we are fresh at section 7.4 of the -- so one of the things here, as we parse through the language, sir, of these different sections, Toronto Hydro's position is quite clear on its compliance and the submissions I have just made on 7.4, but let's not stray too far from the provisions of the actual notice alleging non-compliance against Toronto.  They did make out a claim against Toronto. They said there were specific provisions that Toronto Hydro was alleged to have contravened, and frankly, those are the provisions that we are defending against and relying upon.  And those provisions are 3.1.1 of the DSC that I am about to get to, 28 of the Electricity Act that we have discussed, 5.1.9, 53.17, and 2.4.6 of the DSC.  2.4.6 of the DSC, as I said, is derivative that is you have to comply with other codes, et cetera.

Now, so, as I have said, by demonstrating compliance or demonstrating that there has been no non-compliance which is the issue here on 53.17 and on 5.1.9, Toronto Hydro's position is that it's made out its defence because the conditions imposed in the offers are reasonable because they are lawful.

But I would like to address 3.1.1 because that is another enforceable provision that's relied upon in the notice, and it's also relevant to Toronto Hydro's defence with respect to its connection policy and Toronto Hydro's policy -- I am looking now at the top of page 11 of our submissions.  Toronto Hydro's policy of not offering a bulk meter configuration to new condominium developers is motivated in part -- and I will come back to this, because it's only in part, there are other factors as well -- to prevent the unauthorized mark-up of distribution services by condominium developers and their agents and contractors.

I do say it's always been clear that this is one factor, that there were other factors, particularly the Green Energy Act and Toronto Hydro's general entitlement under its distribution licence to provide distribution services to condominium unit owners, so those were motivating factors.  This was one factor.

Sometimes in Mr. Zacher's submission, the argument seems to be this is the only thing Toronto Hydro is relying on in support of its policy.  It's not.  It's one factor of several.  It's -- and of course there's the Green Energy Act considerations.

Now, I am just going to side track a little bit, Mr. Zacher said in his submissions today and he was arguing with Mr. McLorg today that the concerns about mark-ups aren't explained to customers and therefore, that's somehow a violation as well.

But customers are required to be advised of Toronto Hydro's policy is and why they can't have the configuration that they want under the policy, or at least what configurations Toronto Hydro will provide, but there is no obligation anywhere to go through the underlying theory behind every policy provision.

There were a number of factors informing this policy that made their way into the conditions of service, and this is one of the factors that informed that policy.  It doesn't mean that you have to sort of go through with clients -- or with every potential condominium developer and explain your rationale for your policy and if you don't do that, somehow you are in violation of your duty to advise them of the configuration you will offer.  Of course Toronto Hydro has advised them of the configuration that they are going to offer.

Now, I am going to get into the issue around mark-ups by exempted distributors.  I will try to keep it simple.  I think you know the points really well, we have discussed them a few times, but I would like to go through the basic components of this submission and they are found in paragraph 37 of our submissions where we just have a summary form of this.

You start with the basic proposition that condominium developers are distributors under the OEB Act.  They qualify for an exemption for OEB rate regulation and licensing regulation provided that they do not seek to profit from distribution services.  Prohibited forms of profiting include receiving royalties and using billing determinants for consumers.  The billing determinants point is important.  That could result in the recovery of revenues that are larger than the charges billed to an exempted distributor by the licensed distributor in the bulk bill.

That's clear from the decisions.

These -- an important point that I am not sure has come out as clearly is that these prohibitions - that is, prohibitions against marking up the bulk bill - applies to sub-meterers, as well.

They are entitled to allocate the cost of a bulk bill on behalf of the exempt distributor on a proportional basis among the units, but they are not allowed to mark up the bill, either.  And, in fact, if they were, we would have an absurdity, because if you were an exempt distributor, what you would simply do is say, Well, I cannot mark up the bill, so I will create an affiliate.  The affiliate could be a sub-meterer.  It can mark up the bill.

That's not allowed clearly in the Board rules, but it also is a matter of common sense.  If a distributor can't do it, then its agent or contractor can't do it, either, can't bulk up the bill.

Now, I don't think I have to -- I will just leave with you the points or the quotations from paragraphs 38 and 39, which talks about the Board's explicit conclusion that distributors -- or, sorry, that condominiums and condominium developers are distributors.  They are exempt distributors.  They are not licensed distributors.  They don't have the rights and obligations that go with licensed distributors.

The restriction they face is that to keep their exemption from the rights and obligations of licensed distributors, they have to meet a number of conditions, and the key one is that they can distribute electricity at a price no greater than that required to recover their reasonable costs.  They can't profit from the distribution of electricity, because, again, sir, if they want to profit from the distribution of electricity, then go to the Board, apply for a licence, apply for a rate order, and the Board will say what is a reasonable rate of return.

So in order to maintain the exemption from licensing requirements and from rate regulation, condominiums and developers may only distribute electricity for a price no greater than that required to recover their costs.

And what I want to address are two components in some more detail.  That is, what are reasonable costs, and, two, to just provide some more elaboration or support for my statement that sub-meterers are also bound by the restrictions on distributors.

I won't -- I will just leave you with paragraphs 42 to 44 that all reiterate the point that distributors are not -- exempted distributors are -- cannot earn a profit on distribution services.

Forty-two and 43 are decisions from this Board which explicitly make that statement.

Paragraph 44 is not from the Board, but it's from the report from the compliance office, a quarterly report referring to its investigation, and you see that the compliance office has applied the same standard to exempted distributors.  And I have just emphasized in paragraph 44 the reference in sub (b) of the quotation from the compliance office's quarterly report, which says that the case was closed and the distributor was found to be in compliance with the exemption obligations, because the distributor distributes electricity at a cost it recovers in total only the amount that is billed by the licensed electricity distributor.

The most detailed elaboration of what constitutes unauthorized profits for exempted distributors was provided in the discretionary metering decision.  We have quotations from that decision at paragraphs 46 and 47, and it's really just a couple of them that I draw your attention to.

One is the payment of royalties, which is prohibited, and the other is the issue that we've been discussing a bit over the course of this hearing, which is that the bulk meter bill can only be passed through.

So the bulk meter bill -- when a sub-meterer is only permitted to do, what an exempted distributor is only permitted to do, is to allocate the bulk meter bill among the units.  And once you start charging a rate to consumption, you face the risk that you are over-recovering the bulk meter bill.

So the only thing that's permitted is a proportional allocation of that bill and not the application of a rate to electricity consumption; only allocation on the basis of proportional share.  I put an emphasis, the paragraph which says that from the discretionary metering decision, and I will just leave that with you.  That's at paragraph 47.

But the point of all of this is that exempted distributors cannot profit from distribution services from either receiving royalties or by using billing determinants that could result in distribution revenues that are potentially greater than the distribution cost charged to the exempted distributor through the bulk bill of the licensed distributor.

And these -- now I want to address the point that these restrictions apply to sub-meterers, as well.  They apply to the exempted distributors and they apply to sub-meterers.

And, again, that's been confirmed in a couple of instances by the Board.  At paragraph 49, there is a quotation from the notice that accompanied the smart sub-metering code.  We have seen this notice a few times.

I put in italics -- which describes what the smart sub-meterer can do.  He can allocate the bill through individual units and common areas through smart sub-metering system -- sorry, I should have backed that up a little bit to say that this is all done on behalf of the condominium corporation, which in that case is the exempted distributor.

The same thing in the discretionary metering decision, the Board is very clear that smart sub-meterers can only act in the capacity of contractors or agents for the exempted distributor.  So if the -- and it has no more rights than the exempted distributor.  So if the exempted distributor can't mark up a bill, neither can its contract or agent.

This, as I say, is both explicitly addressed in the decisions, but it's also a matter of common sense; otherwise, the whole system would collapse.

The other thing to keep in mind is that if anybody tried to mark up a distribution bill, whether it's an exempt distributor or a sub-meterer, they would be in violation of section 78 of the OEB Act, because section 78 says you can only charge a distribution rate if it's been approved by the Board.  So they can't just apply their own distribution rate.

And, again, I have said this a couple of times, but -- because sometimes you get the sense that -- you know, that the -- there is almost a lamentation that Toronto Hydro, as the distributor, has certain rights that exempt distributors don't.  That's true, but those rights -- there are rights and there are obligations, but there is nothing prohibiting an exempted distributor from, if it wants to, applying to the Board for a licence and a rate order.  And that's how they get out of this scenario where they can't charge a profit.  There is only one way of charging a profit, and that's through the Board.

So those are the restrictions on condominium developers as exempt distributors.  Those are legal restrictions, and those restrictions apply to sub-meterers, as well.  And I would like to now turn to Toronto Hydro's evidence on industry practice.  It is summarized fairly briefly at paragraphs 16 to 17.

I will point you to the prefiled evidence, because it's set out I think in a lot of detail.  I don't understand the argument that it's speculative.  It's not speculative at all.  There are some facts on the ground that should be taken into account, and that there is a reality that sub-meterers -- that there is a reality of attempts to make profits off of the sub-metering.

If you step back, this isn't in the submissions, but I have described this before and we have had discussion around exempt distributors.  Exempt distribution is not supposed to be a business model.  It's an explanation of facts on the ground of a physical infrastructure characteristic, and you are not supposed to be in that business.

If you want to go into the distribution business, if you want to profit from this thing, that's a rate-regulated model.  So the fact that you are an exempt distributor just means that there are other units behind your meter that are being served, and your role is simply to allocate these costs to those units.  You are not supposed to get into the business -- there is no business of being an exempted distributor.

And what's happened in the City of Toronto, I think it's pretty clear from the evidence that through the practises of condominium developers -- perhaps unintended consequences, I don't know, but this has become a business.  And the evidence that Toronto Hydro has put together is listed at paragraph 56, the instances of it:  Royalties to condominium developers in exchange for the ability to provide sub-metering services; explicit representations to customers that sub-meterers make a return on the cost of delivering electricity; billing determinants for individual unit holders that effectively mark up bulk distribution bills by close to 40 percent.  That's not speculative.  That's based on rates and charges published by the one sub-meterer that seems to be prepared to be public about its rates and charges; contractual obligations that impose long-term obligations to purchase services including distribution services from customers receiving electricity.

So this is one motivating factor that is taken into account, and the next point I would like to address is how that is taken into account in Toronto Hydro's policies and the offers in this case.

MR. KAISER:  Before you go there, is it your view that with respect to these two buildings, let's go back to the case, that the smart sub-meterer is Provident.

MR. VEGH:  Sorry, say that again, please.

MR. KAISER:  With respect to Avonshire and Metrogate is it your view that the smart sub-meterer is Provident?

MR. VEGH:  I think the evidence that the smart sub-meterer is Provident.

MR. KAISER:  With respect to the facts outlined in paragraph 56, are those all activities by Provident?

MR. VEGH:  Well, Provident has said that it's not receiving royalties.  Now, as I mentioned this morning when we looked at the Provident document that it did produce, it didn't produce the affiliate documents between Provident and the condominium owner Delterra or whichever one it is, of this group, the Tridel Group.

Part of the disclosure requirements that the Board has for sub-meterers is to disclose affiliate relationships.  So their evidence is that there are no royalties.  I accept that evidence but we don't know anything else about the commercial arrangements between Provident and the condominium developer.

Number 2, the representation to consumers.  You know, it's a pretty clear statement in their bill -- or in the conditions of service that we've seen, that they are charging for distribution services.  They don't say, We are charging a mark-up for distribution services, but they say we are charging for distribution services.

Using billing determinants, it is clear from the materials provided this morning they are using the billing determinant.  They are using a billing determinant that applies at the bulk bill.  There is nothing in that document that I've seen which says they are allocating the bulk bill.  They are using Toronto Hydro's billing determinant for the consumers.

Now, these aren't allegations -- my point here is not to try to support a conviction against them.  I am trying to say a couple of things.  One is that there is a reasonable basis for Toronto Hydro's developing, on a policy basis, a restriction on is this practice.

The other thing with Avonshire, in particular, because Avonshire is not covered by the policy.  What Toronto Hydro has tried to do is to get Avonshire to simply confirm that it is only allocating out the bill and not marking up the distribution.  Right?  That's the condition that Avonshire's requested to consent to.

And the evidence yesterday and the evidence just from the correspondence is that they are refusing to agree to that condition.

Now, that doesn't mean that they are or they aren't, but Toronto Hydro is in this position where it's asking for compliance with law, the response -- which is standard contract.  The evidence from Avonshire and Metrogate was yes, that's a standard contract.  We always have to have compliance with law clauses in our contracts. Everybody represents and warrants they are compliant with law.

Toronto Hydro requires that for all of its connection customers.  Generators have to demonstrate compliance with law, retailers have to demonstrate compliance with law.

So they are saying to Avonshire demonstrate compliance with law. Certify it.  Say you are being compliant.  Will you do that?  And the answer back is, No, we won't do that.

Now, it has to be reasonable to at least say to a customer whose entitlement to operate under the OEB rules is covered by specific obligation under an exemption obligation that they not mark up services, it's got to be reasonable to say to that customer, Will you agree that you won't mark up the service?

And that's all that's requested with Avonshire, because Avonshire is not covered by this policy because Avonshire came before this policy.

MR. KAISER:  How can Avonshire guarantee what Provident is going to do?  When these guys showed up from Metrogate and Avonshire, they didn't know what Provident was doing.

MR. VEGH:  That's part of the problem, sir.  An exempt distributor is responsible for distribution cost collected from the customers, and the sub-meterer is supposed to be acting on their behalf.

So if you are an exempt distributor and you want to keep your exemption, you have to say that the customers are not paying mark-ups.  So it's not good enough to say, I am handing over this responsibility to someone else.  That's the point.  The Board has always been clear that it's the exempt distributor who is responsible for this.

When I heard those answers, I was surprised, but you are the exempt distributor, you can't say that your contractors are going to be in compliance?

MR. KAISER:  So you're introducing a concept - I am not saying it's right or wrong - Mr. Zacher says, Well, this is just all speculation.  There is no evidence of what they were doing.  We don't know whether the costs were allowable or not or exceeded the guidelines.  You say, yeah, but that's your onus, you have to demonstrate that and you haven't met the onus.

MR. VEGH:  Well you have to -- all Toronto Hydro has asked Avonshire - well --

MR. KAISER:  Because you have said yourself, We don't know.

MR. VEGH:  Right.  So Toronto Hydro has asked Avonshire to confirm in writing that it is not doing that.

MR. KAISER:  We don't know the conclusion can lead to one of two results.  We can't base a defence on "We don't know," unless you say, Well, we don't know.  But that's not my fault.  They have on onus to produce the information and show that they are on side and they haven't.  Is that what - really what you are arguing?

MR. VEGH:  I would say on an ongoing basis, their onus is to be responsible for it, not to necessarily produce the information. So Avonshire is the exempted distributor, okay.  The Board is clear that an exempted distributor cannot charge a mark-up and the Board is clear that a sub-meterer can only act on behalf of an exempt distributor, and is only charging services on behalf of an exempt distributor.  They can have no independent contractual relationship with a customer.  Right?   So that's what the Board has said very clearly in these cases I have just taken you to.

So if that's the case, you are entitled to say to the exempt distributor, Don't point to someone else.  You are responsible to ensure that the bulk bill is not marked up.  Will you confirm that the bulk bill is not marked up?  And that's a fair question to ask for an exempt distributor.

Now, because we are involved in litigation process, we're saying produce the materials, et cetera, but normally that wouldn't be part of the, normally that wouldn't be part of it.  You say to a retailer that you are going to provide a retail services agreement with, Are you licensed by the Board?  They say, yes. Or they will say -- but if they say No, I am not licensed, you will want some kind of representation, well, why aren't you licensed?   Will you confirm that you are acting in accordance with Board obligations?

Same thing with a generator.  If a generator wants to connect to Toronto Hydro, they have to produce their license.  They can't say, I am offended by you even asking me that question to produce a license.

So we are just saying the same thing:  If you can confirm that you are acting in compliance -- you don't have a licence but you have an exemption obligation, you know, one way to demonstrate compliance I guess we are kind of free floating here a bit, but one way -- I mean Board compliance staff has given examples of -- and I have done them for clients myself if someone wants to satisfy themselves that they are exempt, they go to compliance staff and say, Here's the business arrangement.  We will produce all the materials.  You tell us whether we are exempt.

And you will recall one of the compliance reports, that's what compliance staff did, they looked at someone's situation and said, Yeah, we agree you are exempt.

So I think for the Avonshire scenario, if Avonshire were even to say, We will comply with the exemption obligation, and perhaps even go a step further and say, We will get a certification from compliance that we are in compliance.   Toronto Hydro is not asserting its policy with respect, its policy of -- that Toronto Hydro provides a services but there is a reasonable -- so the basis for the dispute with Avonshire now is simply around its refusal to agree to affirm that it will not mark-up distribution services.

MR. KAISER:  That affirmation requirement, is that something you are doing for all existing buildings or just Avonshire?

MR. VEGH:  It's companies that fall within the same situation as Avonshire.  So Avonshire -- there are existing buildings with existing connections and meters and, you know, Toronto is a big place.  Toronto Hydro doesn't have the staff to go around for all of them.  But for those buildings the buildings that are similarly situated to Avonshire will be put in the same situation, that is, they've -- they are not built yet but their plans are dated prior to February '08 -- February 2008.  So Toronto Hydro is not relying on the new policy, which says Toronto Hydro will do all the suite metering, but Toronto Hydro still wants, with these new -- these -- I call them "new" -- with these not-yet-constructed developers to confirm that they are acting in compliance with law.

MR. KAISER:  So you have said you would be happy -- your client would be happy, you would accept some certificate or warranty or representation by the chief compliance officer that they met the requirements of the Act, as in the trailer park case; correct?

MR. VEGH:  For those who are new, in the sense that they are not covered by the policy, to address this issue.  That's a complete answer to this issue.

MR. KAISER:  That's the existing building category?

MR. VEGH:  Right.

MR. KAISER:  Why not apply that to the new building?

MR. VEGH:  Because the rationale for the new building, the policy on a going-forward basis addresses both the unauthorized mark-up issue and the Green Energy Act issue.  With respect to the unauthorized mark-up, issue I think that would be an absolute answer, so if someone came forward and said, you know, We have the certification.  But that's not the only factor informing the policy.

And how it's expressed in the evidence is that is really a second-best approach.  That deals with the one issue, and Toronto Hydro is clear that that is a satisfactory response to that one issue, even an affirmation, you know, with some sort of verification.

MR. KAISER:  Well, it may be they don't want to make you the regulator and be supplying affirmations.  We have heard that, but, in any event, you have said that you would accept some kind of certificate from the chief compliance officer?

MR. VEGH:  I think that would be unanswerable, yes.  And Toronto Hydro is not trying to be unreasonable here, just as -- you know, just as with the generator.  Toronto says, Show us your licence.  It doesn't say, you know, We will go through your file to see if you actually applied properly, or something.  It says, Show us your licence.

And if someone says, I don't have a licence, I am exempt, that begs the question:  Well, can you demonstrate somehow that this is authorized?

As you know, everyone's licensed in this sector to do something, and there is a -- you either have to be licensed to be a distributor or exempted to be a distributor, and, right now, the offer on the table to Avonshire is you will get the configuration you are asking for if you can affirm that your -- that you are not marking up the distribution bill.

Now, to be fair, I think the -- it's been a pretty aggressive relationship.  When you read the letter, there is also requirements of proof, and you might say that's just unreasonable to have them prove their case as if the Toronto Hydro is the regulator.

Maybe that's fair enough, but we never really got to that point, right, because the response from Avonshire that it did provide on the stand, That's unacceptable.  You can't just say, well, that's up to the sub-meterer.  That is not good enough, because the obligation is -- the customer of the utility would be Avonshire, and the obligation on the -- from the Board is on Avonshire, and you can't just slough it off and say, Well, someone else will do that, because that's not where the obligation rests.

MR. KAISER:  Okay.

MR. VEGH:  So we have talked about Avonshire, and, you know, we have talked a bit about the correspondence and even the tenor of it.  You know, it is pretty clear, when you go through the correspondence, that Avonshire and Metrogate and Toronto Hydro were sometimes talking past each other, so that when Avonshire asked for a revised offer to connect, there was a big fight over what section 53.17 meant as opposed to the timing of the policy.  So, you know, Toronto Hydro's policy, as I say, to Avonshire is current.

Now, Mr. Zacher said this time and Mr. Duffy said last time that it doesn't matter, because your letter back in April is the only thing that matters here.

I don't see why that's a practical response to this issue at all.  If the Board says -- if you determine that the condition on Avonshire asking for some kind of certification or affirmation that it's in compliance -- if you think that's appropriate, then it's real helpful as a practical matter that you say that, because otherwise if you just deal with Toronto Hydro's policy and not with this particular issue that's out there on the table with Avonshire, we haven't advanced very far in this case; right?  The Avonshire issue remains unresolved.  Toronto Hydro agrees that its policy doesn't apply to Avonshire.

And you will also recall it's true there was correspondence back in April, but there was correspondence since that time, too.  There was correspondence in August.  That's when the without-prejudice agreement was entered into between the parties.  That's not an April event.

So the fact that this offer came in November and there was some back and forth after that, I don't see, as a practical matter, why the Board would want to be frozen in time to what happened on April 22nd and that's when you determine what is everyone's next step here.  That just doesn't seem to be reasonable to me.

So, in any event, at paragraph 64 we set out what Toronto Hydro's conditions are on the Avonshire offer.  We have talked already about the Provident contract, so I don't think I will have to take you through those provisions.  I will just kind of skip through some pages here.  Those are set out at page 20.

Finally, at page 21 there is an excerpt from the cross-examination that goes back and forth, and this goes back -- this really goes to the point of Avonshire's refusal to take any responsibility for what Provident is charging to customers, and these submissions just say, well, that's just completely unacceptable.  They are the exempt distributor.  We have been through that.  I won't address that again.

So Avonshire and Metrogate are slightly different, as you are aware.  So Metrogate, Toronto Hydro relies on the policy informed by both the exempted distributor mark-up issue and informed by the Green Energy Act issue, while with Avonshire it's really just confirmation that they are not seeking to mark up.

So I am going to conclude now on the precise terms of the enforceable provisions, and my summary on the precise terms of the enforceable provisions is that Toronto Hydro does have the right to do sub-metering, provided they are not in violation of any law.

We have been through the law, 53.17, and we have looked at 5.1.9, and our submission is that compliance counsel hasn't demonstrated any violation of those provisions.  And, really, to support their case, you would have to go through those provisions and point to some activity that Toronto Hydro carried out that was inconsistent with them, and I think it's clear as day that there weren't any.

That's using a literal interpretation of those provisions, and I think that's enough.

We also address, in part 4 of our submissions, the Board's statutory objectives and how those are relevant, as well, and these, of course -- that's page 22 to 23.  These of course really come in -- you know, the Board uses its statutory objectives when exercising a power under the act.  The power under the act here is interpreting the enforceable provisions, interpreting Toronto Hydro's policies and offers.

Our submission is that you don't really need a lot of help with the text, because the text is absolutely clear, but to the extent that you want to confirm that or even -- our view is that Toronto Hydro's position is reinforced by the statutory objectives and that the interpretation of the act is reinforced by the statutory objectives.

And there are two categories of objectives are what we would like to refer to.  These are set out starting at page 23.  The first category is the objective respecting consumer protection.  Of course, this is, you know, I guess the primary objective of the Board.  That's why you are here, for consumer protection.

And to the extent that you do have to consider kind of a balancing here between the consumers and how they are impacted by the outcome of this case and condo developers and how they are impacted by the outcome of this case, and how that works into the public interest, I think the case is clear that the public interest here favours the weighing of the rights of consumers versus what is alleged to be the rights of condominium developers.

And the point that I would say is that the policy -- Toronto Hydro's policy of suite metering condominiums -- so Toronto Hydro says that's authorized under law.  That's clear that's authorized under the Board's decisions.  It's lawful, but it also furthers consumer protection, because it ensures that all consumers are charged regulated distribution rates and no more.

There is evidence in this case that does demonstrate that there is at least cause for concern for the practices in new condominiums in Toronto, that they have gone beyond just allocating a bulk bill and among consumers on the basis of proportional contribution, and it has become a business model.

So from that perspective, that's bad for consumers; whereas, if Toronto Hydro is doing the smart metering, you know that the consumers are protected, because you are protecting them.

And it's also important to bear in mind, sir, because you did say this before, you are knocking them out of business.  There is no role for business.

At paragraph 79 we do make reference to the fact that Toronto Hydro does suite metering in new condominiums.  There is still a huge role, a huge role for sub-meterers in this province.  And there is still very broad business opportunities, and look where those business opportunities are.  We are talking about only new condominiums, that's less than 3 percent of the residential market for sub-metering.  There is existing condominiums.  There is apartment buildings.  That makes up 97 percent of the sub-metering opportunities in this province.

So when you are considering the balance, what's the impact on the market, what's the impact on the commercial opportunities for sub-metering, sir, you asked, Don't we want to create this as a vibrant business?   Well, there is a vibrant business.  There is no vibrant build business in marking up bulk distribution rates that should be a business, but there's lot of commercial opportunities here, even at the residential level where Toronto Hydro does the suite metering for condominiums.





There is retail malls, municipal and office towers, and this is all taken from the evidence, so there's evidence that's been put forward by Toronto Hydro on this.  There's industrial processes.  And this is important because companies like to do activity-based costing, and that's a big opportunity for meterers.  You meter a particular machine to see how energy efficient it is.   There is newly constructed and planned campus-style multi-facility projects.  There are lots of opportunities out there.

So the consequence of this is not of finding that Toronto Hydro can smart meter is both in compliance with law, and it's not going to destroy or even have an adverse or material impact on the sub-metering business.  There are -- most of the commercial opportunities still exist.  This is a pretty small area that Toronto Hydro considers important on a going-forward basis for smart grid development, et cetera, but it is pretty small.  There is still a vibrant market out there.

It is within this context that I would like to address the PowerStream decision.  Mr. Zacher did point to some quotations from the Board where the Board did talk about, you know, creating a new business for sub-meterers and the need to encourage that or to allow room for that.

I just want to make a few points on the PowerStream decision. I have reviewed the record and the submissions made in that case and a couple of things just to bear in mind.

First, that case was largely unargued on the question of whether or not new condos in the PowerStream area should be smart metered or sub-metered.  PowerStream wasn't making the case that it was entitled to suite meter those condominiums.  In fact, PowerStream, when you go back to the quotation that my friend read you from page 7, PowerStream said, Oh, it was never our intention to suite meter every building, and but our conditions of service are unclear about that.  So the order was, Well, make your conditions of service clear.  It didn't get into an argument about whether or not PowerStream would have had the right to do this.

This is important to bear in mind -- so it was an unargued case it was basically on consent on that point.  And that's an important feature because you will recall Mr. McLorg's examination in chief and in his evidence as well, Toronto Hydro is not saying that is there is one outcome and only the Toronto Hydro policy is lawful.  This is a big province with lots of -- distributors have lots of flexibility under the rules as they are now, so there is -- Toronto Hydro is not saying that PowerStream should suite meter all of its condos if it doesn't want to, if that's not its business.  So there is room for flexibility is my point around this.

So this might have made sense for PowerStream.  They consented to this result.  Toronto Hydro obviously didn't participate in that case.  It was unargued.  There was
no -- in fairness on that case as well, there was no detailed examination of what section 53.17 said.  I think people kind of talked about it loosely without delving into what it actually said and required.

And that's quite different than a compliance case where you're told that you're acting in violation of that section.  So all of a sudden, that really has a way of focussing the attention and you look exactly at what that says to see whether or not there is non-compliance.  That kind of analysis wasn't necessary in PowerStream and it wasn't carried out in PowerStream.

Also in the PowerStream case, you know, there was talk about the value of encouraging a market in this area, but no evidence at all on the -- what the market consisted of, what was the impact on the market.

In this case, we do have some evidence on what the impact of the market is and this impact is really quite marginal.  So I know the PowerStream case does have those statements in it, but I don't think those statements are enough to support a conviction and they are certainly, as I say, an unargued case largely -- that resulted largely on consent on that particular issue.  The real issue in PowerStream was cost allocation for rates, and this issue that we are dealing with here was not engaged in that case.

So to just conclude on the consumer protection point.  Our submission is that upholding Toronto Hydro's policy with respect to new condominiums would protect consumers from unauthorized and unregulated distribution rates and leave unaffected the vast majority of sub-metering business opportunities.

I want to just turn to the Green Energy Act objectives, that is -- and how those are furthered by Toronto Hydro's policy.  And its policy -- and you've had Mr. Tyrrell's prefiled evidence.  There wasn't a lot of cross-examination on it so I'd ask you to go back and take a look at it.  It is perhaps the predominant driver of this policy.

Toronto Hydro, as this Board is aware, takes the obligations or the opportunities for conservation, renewable power, smart grid, extremely seriously as part of its role as distributor and part of its new obligations under the Green Energy Act.

Now, true, the Green Energy Act was enacted during the course of this dispute.  It wasn't around at the time this policy was developed.  But I think Toronto Hydro is well-known to the Board as always being ahead of the curve on that issue, and in a way, the Green Energy Act kind of caught up with Toronto Hydro.  Toronto Hydro has always tried to pursue these matters aggressively as it's doing here.

The fact is that -- or the evidence is Toronto Hydro's current and future conservation programs and the role out of the smart grid and the integration of renewable generation is dependent on the direct customer relationship, not with the condominium but with the consumers, and to bring about a conservation culture requires the consumers to participate in these programs.

Now, with respect to conservation in particular, what suite metering does, because the customers are direct distribution -- regulated distribution customers of Toronto Hydro and subject to the whole Green Energy initiatives that are put on distributors and regulated by the Board, it unites the economic incentives between Toronto Hydro and the customers in a way that is just not there in a sub-metering operation.

The evidence - I won't take you to it - it lays in detail the number of programs that can be facilitated through smart metering but not facilitated through sub-metering.  All I say, I was a bit underwhelmed, frankly, with compliance staff's reaction to this point.  It was as if the Green Energy Act changed nothing, even though there is now a central policy thrust on the province to facilitate conservation, renewable power, smart grid, the Green Energy Act seemed to have no impact and there was no serious, in my submission, no serious analysis on whether this furthered or frustrated the Green Energy Act.

So our submission is that Toronto Hydro's practice and its policies further those objectives and it would be -- I will just leave it at that.

I want to make some final submissions on Bill 235.  We have had a bit of a discussion about Bill 235.  It's starting at -- it's at page 25 of our submissions and I don't really have a categorical order I am requesting from the Board from this but I do think you should bear this in mind.

So Bill 235 was presented to the legislative assembly for first reading on December 8th.  It is currently in second reading.  And if passed in its current form, paragraph 85 sets out what the consequences would be of Bill 235.  The consequences for the issues in this case are dramatic.  The - basically, the whole structure around sub-metering will be replaced if Bill 235 is passed.

If you go through pieces of it here that are listed, Bill 235, if passed in its current form - and I know we can't be too presumptuous about that - but it will repeal section 53.17.  It will result in mandatory OEB rate regulation for sub-meterers.

Yesterday, sir, in your discussion with Mr. Hewson, there was a suggestion that this might be optional.  I won't take you to the act.  I think it's pretty clear now the act is here that it's actually mandatory rate regulation for sub-meterers, a new statutory basis for licensing sub-meterers, a new framework for the regulation of sub-metering and smart metering, and, arguably -- I say "arguably", because it's not explicit, but I think by operation of law it will probably repeal the smart sub-metering code that the Board has put in place unless some other further act puts it back in place.

And the reason I say that, sir, and Ms. Chaplin, is that when there have been previous amendments that have impact on codes, the legislature has always been very clear to preserve certain codes from impact by subsequent legislation.  That's not in this provision, so you are kind of arguing a negative, but there will be a clear dramatic impact.

And it's a legitimate thing, I think, for this Board to consider what it should do as a result of this, and, really, should the Board make a decision, given this uncertainty surrounding the regulatory framework, for the very issues that are now under consideration in front of the Board?

Now, Toronto Hydro, we have a bit of a mixed message here, because, frankly, we, Toronto Hydro, does want this case to be resolved, but having said that, there is merit to an approach where the Board determines that it should not proceed to a decision because the issue could be made moot.

And there are some cases on mootness that I handed up as part of the package.  I won't take you to the cases, because I make quotations from the cases that I rely upon here, but they are all in the package.

Effectively, the doctrine of mootness is summarized at paragraph 87.  It's a decision for the Supreme Court of Canada which says that a court -- and this applies to a regulator, as well, paragraph 47.  This was applied in the context of a regulator, as well, so it's not just a judicial factor:
"The doctrine of mootness is an aspect of general policy or practice that a court may decline to decide a case which raises merely a hypothetical or abstract question."


So this Bill 235 does create the risk that this would be -- that the issues in this case could become abstract and somewhat hypothetical, and that's an important consideration.

Now, it's clear that if Bill 235 were later in the process, even if it were in third reading, this proceeding would be considered moot, and that's -- the footnote at paragraph 47 is a Halifax Regional Municipality decision.

There is a discussion at pages 59 to 62 where a tribunal went ahead and made a decision that was impacted by a statute that was in third reading, and the Court said, Well, you should have considered mootness and you shouldn't have decided this case. 




So -- but I do acknowledge we are not at that late stage of the legislative process here.  We are still debating 235, and if Bill 235 is passed, regulations would have to be implemented to implement Bill 235.  It's largely enabling.  And there is some uncertainty, obviously, around the legislature's direction and the government's direction.

But this uncertainty is actually a factor that the courts have discussed as a reason to hold a decision back, and this is referred to in paragraph 89.  Mr. Justice Sopinka in the Borowski case, he summarized the rationale for the mootness doctrine, and he said one of the:
"...underlying rationale of the mootness doctrine is the need for the Court to demonstrate a measure of awareness of its proper law-making function.  The Court must be sensitive to its role as the adjudicative branch in our political framework.  Pronouncing judgments in the absence of a dispute affecting the rights of the parties may be viewed as intruding into the role of the legislative branch."

This rationale did come up in Ontario in the next case I want to refer to, the reluctance to give a ruling on a matter that is being debated in the legislature.  And this actually came, up maybe ironically, in an electricity case.  You may recall years ago there was a decision of the Divisional Court which ruled that the government did not have the legal authority to sell Hydro One.  The Ontario Court of Appeal refused to hear an appeal of that decision.

And what happened was that subsequent to the Divisional Court's decision -- so the Divisional Court said the government could not sell Hydro One.  Prior to the Court of Appeal hearing, the government tabled an amendment which would have authorized the government to allow the sale of Hydro One.

What the Court of Appeal did was heard argument on the mootness issue, but reserved its decision until after the legislation was enacted.  So the legislation was enacted before the government -- before the Court released its decision.  And in its decision, it said that it would not hear the appeal, because it was moot.

And the interesting thing is that it relied on this branch of mootness that was discussed by Mr. Justice Sopinka in the Borowski case as inappropriateness of commenting on issues that are before the legislature.  And I will just read you the quote, because following -- because during that time, there was a political debate.  So the government now has the authority to sell Hydro One.  Should it sell Hydro One?  Should it not sell Hydro One?

And the Court said it didn't want to render a decision that could be seen as a factor in that political argument, and the Court said:
"The respondents and Ontario agree that Hydro One can be privatized under the terms of Bill 35, and there remains a vigorous debate as to whether it should be privatized.  That is, however, a political and not a legal debate.  To the extent that some might perceive a decision on the merits of this appeal as favouring one side or the other of that debate, it could be seen as an improper judicial intervention in a political matter."

So it's arguable that some similar considerations are applicable here.  The legislature and the government have now engaged a debate on the future regulation of smart metering and sub-metering, including condominiums, and the OEB's role in that regulation will be part of that debate.  And so in light of that, while Toronto Hydro does want this matter to be resolved, there may also be some prudence in the Board avoiding the appearance of participating in that debate by reserving its decision until the legislative landscape becomes a little more clear.

So if Bill 235 passes, or even gets to third reading, then this decision will be moot and there is no reason to produce it. If Bill 235 does not pass, then the decision will not be moot and it will govern on a going-forward basis, particularly when in this case we are looking at -- you know, I think in fairness to Mr. Zacher, he has always been very clear about this.  They are not concerned so much about punishing Toronto Hydro.  They are not looking for a fine.  They are not looking for a suspension of a penalty.  They are looking for some resolution of this issue on a going-forward basis so that there is clear policy, on a prospective basis, on how this particular issue should be addressed so there is clarity.

What they are looking for is Toronto Hydro to amend its conditions of service to reflect what they believe those conditions of service ought to be, so that on a prospective basis we have this direction.

I think the reality is that, on a prospective basis, this issue could be quite academic.  I think the government is going to decide on what the future regulation of this element of the sector ought to look like, and it's arguable that a prudent course is to wait back; let them back that decision.

Subject to any questions, those are my submissions.

MR. KAISER:  Mr. Zacher --

MS. CHAPLIN:  Sorry, I have just a question just to ensure that my understanding is correct, and I want to see if I can sort of paraphrase a certain portion of your submissions, certainly not all of them in total, but I guess particularly the legal aspect.

And my understanding is you submit that there are
No -- there is no explicit provision that Compliance Counsel has pointed to that gives condo developers or condo owners the right to select between suite metering and smart sub-metering?

MR. VEGH:  Yes.

MS. CHAPLIN:  I am correct so far?  Do you agree, though, that provisions such as 53.17 and some of the others at least contemplate that there may be smart sub-metering, that there will be -- there can be some scenario in which there is smart sub-metering, because the provisions require that if it exists, it's got to be done in a certain way?

So do you -- does Toronto Hydro accept that there are scenarios in which smart sub-metering has been contemplated within the legislative and regulatory framework?

MR. VEGH:  Yes, I think Toronto Hydro -- so the answer is, yes, Toronto Hydro's position is that there is no mandatory prohibition against smart sub-metering in section 53.17.  That it does not create rights one way or another, it simply sets out technical standards when the scenario exists.  So for example, like in PowerStream's franchise, PowerStream has this option available.  Toronto Hydro is not saying that that's in violation of section 53.17 either.  That's open under section 53.17, just as Toronto Hydro's policy is open under 53.17.

MS. CHAPLIN:  And then following on from that, although the condominiums are not prohibited from having this smart sub-metering, in essence your policy effects that the condominium -- these condominiums only have the choice if Toronto Hydro is permitting it; in other words, Toronto Hydro takes the view that it has the right to decide whether or not the condominium can opt for smart sub-metering because you are saying well, PowerStream has said they can and we are saying they can't.

MR. VEGH:  I think I'd put it a little differently but perhaps to the same effect.  I would say that Toronto Hydro has the right to provide smart metering and in that sense, it kind of occupies much of the field that would otherwise be available to a sub-meterer, but Toronto Hydro is not saying you can't do this or can't do that.  Toronto Hydro is saying we will provide the distribution services for smart metering.  The reality of that leaves -- and Toronto Hydro's basis for that is it is right to smart meter.  The reality is that leaves little scope.

MS. CHAPLIN:  It takes away that choice from the condo developer.

MR. VEGH:  As a practical matter, it takes away the choice for the activities that Toronto Hydro is going to provide.  So there are some residual choices like installation.

MS. CHAPLIN:  Right.  I don't think there is any dispute about those so we can set those aside.

MR. VEGH:  I just want to confirm -- we are talking here just about new condominiums and...

MS. CHAPLIN:  Yes, I understand, new condominiums post February 28, 2008.

MR. VEGH:  So the only nuance is Toronto Hydro is not making an order that you can do it - you can't do it.  Toronto Hydro is saying it will be doing this.  So it will be exercising its powers to smart meter as opposed to maybe someone else.

MS. CHAPLIN:  The inevitable result is that the condo does not have the other option.

MR. VEGH:  Yes.

MS. CHAPLIN:  Whereas in other distribution areas, there is that option -- in other LDC areas.

MR. VEGH:  Yes.

MS. CHAPLIN:  Just referring briefly at page 11 of your written submissions at paragraph 38, you point out that the Board has determined that condominium corporations and condominium developers are distributors.

So am I correct that Toronto Hydro's view is while they may be distributors, because they are not licensed, they have no rights -- they have some obligations to retain their exemption status but they have no rights to serve the customers that are, in the case of condominiums, part of the building, the units, they have no rights to serve those.

MR. VEGH:  They have no rights qua distributors.  So the only rights they would have are rights that are set out in legislation, right, specifically. 

So Toronto Hydro has rights as a distributor, by operation of law, but just by the fact that it's a distributor, it has a right to enter property, a right to install -- even at the residential -- leave aside condos.  At my house, if I don't want a smart meter, I think Toronto Hydro can force me to have one.  So it has certain rights because of its capacity as a distributor.

An exempted distributor doesn't have any rights as its capacity as a distributor.  An exempted distributor would just have whatever kind of specific rights are granted to it.  So the right in this case is that if you're installing sub-meters, you have a right for sub-meters to meet a specific qualification.

So I would say they have none of the rights that apply to distributors.

MS. CHAPLIN:  So would you say that in any scenario in which there is an exempt distributor, that Toronto Hydro retains the right to serve those ultimate end-use consumers?

MR. VEGH:  Subject to the Board saying that it can't, right?  So I guess the answer is, yes, but the Board could say -- the Board could pass a rule that says:  Toronto Hydro, you can't do this and you can't do that.

MS. CHAPLIN:  But we are speaking about the framework as it exists and what your view is that currently there are no rules that would prohibit Toronto Hydro from essentially going into every scenario where there is now an exempt distributor and say, Thank you very much.  You have no rights.  You have no exclusive rights.  We have a right as a distributor to serve those end-use consumers, and we are going to do so.  Is there any -- isn't that the logical corollary of your positions?

MR. VEGH:  Let me just see what I commit my client to.  I am not sure they want to do any of that, but I will ask.

So I think I have a more sophisticated understanding of this now.  So a couple of points.  First is, Toronto Hydro, that is not its policy at all or what it wants to do.  But to get to your point which is, you are asking theoretically, Would you have the right?

Toronto Hydro may have that right in -- or there is no regulatory restriction.  The reality is there are contracts in place so in an apartment unit or in a mall or in an industrial unit.  So people have contractual obligations and entitlements.  So Toronto Hydro can't just kind of -- they can walk in from a pure regulatory perspective and say, We are the licensed distributor.

The facts on the ground though are such that people have contractual rights with each other so that if you are a store in a mall and you have a contract with the landlord in that mall for sub-metering services, Toronto Hydro isn't in a position to simply come in and set aside that contract.  It may not be violating a regulatory restriction so it may be consistent with its franchise rights, but there are other rights out there as well, and so I think that's a more realistic answer to this scenario that you are putting forward.

MS. CHAPLIN:  Okay, thanks.

MR. KAISER:  Mr. Vegh, couldn't it be said that the smart sub-meterers do have a right?  They have a right to provide this service provided that they don't charge a price that goes beyond simply recovering the allowable costs.  Isn't that the fundamental scheme that has been set up?  Otherwise, all of this discussion about what costs are allowable and that framework mean nothing.  I mean didn't that give them a right to go into that business provided it was on that basis.

MR. VEGH:  They do have a right to go into the business of sub-metering but then the circumstances under which they can provide their services are set out in statute.

MR. KAISER:  Yes, and there is a mechanism in the statutory, regulatory scheme that limits their price.  Their price cannot be above a certain level; right?  That being the level dictated by a simple pass-through of the allowable costs.

MR. VEGH:  So I am not sure -- I don't think it works that way.

MR. KAISER:  I am saying if we didn't have this scheme, they wouldn't get to first base.  The legislative scheme created a category of exempt distributor and it said - and you have made a lot of this - If you want to be this, here is what you got to do.  It isn't just go and do what you want.  There are certain obligations even on exempt distributor, and particularly with what you can charge the amount you can charge and what costs you can pass through.  We have had a lot of discussion.

So let's say they comply with that fully or even if they got a certificate from -- as you have suggested from the chief compliance officer.  Surely they have a right to engage in that business if they conduct it in accordance with that practice.

MR. VEGH:  The question would be for the purposes of this case, whether or not Toronto Hydro would be in violation because Toronto Hydro has rights too.

MR. KAISER:  I am not talking about Toronto Hydro in violation.

MR. VEGH:  No, we are talking about whether Toronto Hydro is in violation of the enforceable provisions here.  So Toronto Hydro has a distribution right to serve those customers.

So when you say, Well, don't other people have rights, I'd say, well, you know where are -- how is Toronto Hydro interfering with those?

MR. KAISER:  Well, here's how.  I think where the question goes -- I mean, you may be right in your argument that if you look at the narrow provisions of the enforceable provisions that relied upon by compliance counsel, you say, Well, they don't apply to me.  It doesn't fit this behaviour.  But we are talking about something different.

The statutory scheme created a category of exempt distributor to engage in this particular type of business, and it placed limitations on it, which you've made a lot of.  You can't charge a price -- you're not regulated by the Board.  You have a different scheme.  You can't charge a price where the price would be higher than such, such, such; right?

Okay, if I comply with that requirement as set out, I surely have a right to engage in the business.  You've taken away that right unilaterally by saying, No, I am not going to connect anyone up to -- a building up to electricity unless every unit holder is a direct customer of mine.

That, in effect, takes away the ability - and you have acknowledged this - of that business.  There is no business left outside of some hardware stuff or installation stuff, or whatever.  So you have taken away the right unilaterally.  You, Toronto Hydro, have taken away the right of that party to do business.

Now, whether that's illegal or not, who knows?  Admittedly, we are not talking about that, but can't we at least say that a right has been extinguished by Toronto Hydro unilaterally?

MR. VEGH:  No.  So someone comes to me and says, I want to distribute power to your house.  And you say, Well, Toronto Hydro has the right to do that.

MR. KAISER:  But this is a case where an exempt distributor status was created specifically by the legislative framework to do certain things under certain conditions.  It's not somebody just walking up and saying, I have decided I want to be an electricity company.

MR. VEGH:  And exempt distributor is, as I say, a recognition of a physical infrastructure.  Exempt distribution doesn't carry with it any rights.  There are certain rights not because of your status as an exempt distributor, but because they are set out in legislation, and those rights do cut back on the authority or the ability of Toronto Hydro.

But you have to look at each case, is:  What are those?  What are those rights, and how do they -- how do they impact the rights of others?

So, again, you are driven back to the exemption provisions, and if the Board says, As a matter of policy, we want the larger role for exempt distributors than is currently in the legislation -- sorry, currently in our rules and currently in the regs, then the Board can give them a larger role, but you can't come and say Toronto Hydro is in violation of the law when Toronto Hydro is, in fact, complying with the rules that are currently in place.

So you may conclude, after looking at this, that we are actually -- would like a larger role for exempt distributors because we think they are too vulnerable under the laws that are in place, but Toronto Hydro has designed its policies around the laws that are in place.  And I don't think we can just decide that there should be a larger role for condominium developers or a larger role for smart sub-meterers.

Toronto Hydro's evidence has shown there is a huge role for smart sub-meterers, but there is also a significant role for Toronto Hydro, and it's not apologetic about it.  Its role is the licensed distributor.  There is no other licensed distributor.  It doesn't require the permission of any customer to provide distribution services, and it has some pretty serious obligations from the government to facilitate its Green Energy Act obligations, for smart grid, renewable power.

And so going along with the rights of a distributor are obligations of a distributor, and so Toronto Hydro has rights that an exempted distributor does not have.  That's part of our legislative scheme.

MR. KAISER:  All right.  Mr. Zacher, you haven't addressed this mootness question, which I think is a serious issue for me, in any event.  You can address it now, but it may be more appropriate for you to get instructions and address it in writing, if you wanted to do that, but I, for one, would like to hear some submissions on that.

MR. ZACHER:  I agree that getting instructions and addressing it in writing would be the way to go.  I was going to address, just as a housekeeping matter, I said at the outset that we would be pleased to file written submissions at a later point.

We have written submissions.  They just haven't been adapted to take into account this morning's evidence.  I didn't know at the time that I talked about submissions that Mr. Vegh was going to file something.  My preference would be to file something by the end of the day tomorrow, but I could also just file what we have right now and I could address the issue of mootness as a reply point in writing subsequently after I get instructions.

MR. KAISER:  I don't know if you may have instructions on it, but if you want to talk further with your client on this, that would be acceptable.  I am sure Mr. Vegh wouldn't object to written submissions on that point.

MR. VEGH:  Not on the mootness issue.  On the other issues, of course, we get into whether it's reply or do  I -- but I think mootness is a serious issue and I would like to hear compliance counsel's view on it, as well.

MR. KAISER:  So should we leave it on that basis, that you will file written submissions on the mootness issue?

MR. ZACHER:  Yes.  And if it's all right, we will file the submissions we had prepared today at the end of today.

MR. KAISER:  I don't know.  Mr. Vegh may have a problem with that.  Do you have a problem with that or not?

MR. VEGH:  These are ones you already prepared?

MR. ZACHER:  Yes.  We had submissions prepared, but we would have liked to obviously adapt -- to modify them to take into account the evidence from this morning, which we couldn't do.  But what I am trying to be cautious of, I don't want to be unfair to Mr. Vegh and make some changes this evening and deliver them tomorrow so...

MR. VEGH:  You can file them today if you have them.

MR. ZACHER:  All right, fine.

MR. KAISER:  All right, you can file them today.

MR. ZACHER:  I do have just a couple of just other brief reply points.

MR. KAISER:  Certainly.
Further Submissions by Mr. Zacher:


MR. ZACHER:  The first point I wanted to raise was that Mr. Vegh suggested that the right of Toronto Hydro to smart meter flows from its licence and that that is essentially a de facto monopoly right.  And, Mr. Chair, I think you pointed out that that doesn't provide an exclusive right, and that is the case.

Section 70(6) of the act, which you won't have in front of you, but expressly provides that:
"Unless it provides otherwise, a licence under this Part shall not hinder or restrict the grant of a licence to another person within the same area and the licensee shall not claim any right of exclusivity."


So Toronto Hydro has a right under its distribution licence to smart meter in circumstances prescribed by regulation, but it doesn't have an exclusive right to do that.  And, in fact, the legislature has conferred the right to smart sub-meter on licensed sub-meterers.

The other point is if I could just take you to paragraph 12 of Mr. Vegh's factum, and what Mr. Vegh has suggested is that the scheme under 53.17 of the Electricity Act, and then the Regulation 442/07, only provides a right of a condominium developer to have smart meters or sub-meters provided meet certain prescribed technical standards, and that's really -- would be -- it would be an empty right to say that a condominium developer has the right to have smart sub-meters meet certain technical standards if there is no such right, because Toronto Hydro doesn't allow smart sub-meters.

The whole thrust of Mr. Vegh's argument would render the legislative and regulatory scheme, primarily 53.17 of the Electricity Act and this regulation, meaningless.  Both of them provide for smart --

MR. VEGH:  Sir, I don't know if this is proper reply.  Toronto Hydro's position on this has been addressed in cross-examination.  Mr. Zacher didn't address 53.17 in his submissions,

MR. ZACHER:  I am responding directly to a point Mr. Vegh made and to his factum, which I have seen for the first time.

MR. KAISER:  All right, go ahead.

MR. ZACHER:  The point is 53.17 and Regulation 442/07, both of them say there may be smart metering or smart sub-metering in prescribed circumstances and the prescribed circumstances include condominiums that are completed and have condominium boards and condominiums that are in development, and it would render the whole scheme absolutely meaningless if Toronto Hydro could impose a requirement that every single new condominium building has to have a smart meter.

Even the provision that Mr. Vegh refers to right here the requirement for certain technical standards would be rendered meaningless.  A condominium developer would never have a right to have smart submeters meet certain technical standards because they could never have smart submeters.

The last two points, I just want to make one comment with regards to Mr. Vegh's submissions on the size of this market and how it won't be in any way affected, and my submission was that that evidence is irrelevant.  It doesn't go to the contravention, and I maintain that view.

But just to point out, he says the new condominium market only accounts for 3 percent of the market.  Well, that is a distortion given the fact that basically 100 percent of new condominiums are smart metered whereas that's not the case with existing condominiums or with rental buildings.

So the new condominium market is the market, and if you want to have reliable evidence on what the actual impact of Toronto Hydro's metering policy would be on the submetering market, you can't be relying on just Toronto Hydro.  You would want to hear from other interested parties.  I am sure Mr. O'Leary and his group would be providing a different account. I was going to comment on --

MS. CHAPLIN:  Sorry, Mr. Zacher, just while you have recently been on 53.17.  As I understand it, what you are saying is well because Toronto Hydro's scheme would render that meaningless, ergo they are in contravention of what it says in 53.17, and I guess I don't see how the two  things -- I don't see how it necessarily leads to that, because if we look at 53.17, it seems to say that if Toronto Hydro is installing a smart meter, it has to meet the technical standards, and I don't believe that that's been alleged.

So I guess, am I correct -- I guess what I am asking is am I correct that what you are saying is because their approach would render it meaningless, therefore they are in contravention.

MR. ZACHER:  That's right.  It frustrates the scheme that's been established.

MS. CHAPLIN:  Okay.  Thank you.

MR. ZACHER:  And was going to - I was just going to say, I hadn't been aware that my friend was going to raise the issue of mootness.  I haven't seen any of these cases and so I am pleased that you offered the opportunity to respond to this, and we will do that, and with respect to our main written submissions, given that Mr. Vegh has filed his, we will file ours with Mr. Millar, with whomever, at the end of the day.

MR. KAISER:  Well, it's an important issue for you to consider.  You're the prosecutor here.

MR. MILLAR:  Mr. Chair, I propose we give that an exhibit number.  We gave one to Mr. Vegh's, so K2.6 will be compliance counsel's final argument.
EXHIBIT NO. K2.6:  COMPLIANCE COUNSEL'S FINAL ARGUMENT

MR. KAISER:  Thank you.

MR. ZACHER:  Thank you very much.

MR. KAISER:  Thank you, gentlemen.

--- Whereupon the hearing concluded at 5:53 p.m.
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