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Tuesday, January 12th, 2010

--- Upon commencing at 9:07 a.m.

MS. NOWINA:  Please be seated.  Good morning, everyone.  Today we are continuing the hearing of Hydro One's distribution rate application number EB-2009-0096, with the completion of examination of witness panel 5 dealing with load forecast, cost allocation and rate design issues.


We will also today hear submissions on a notice of motion filed by the Consumers Council of Canada on January 8th, 2010 seeking an order requiring Hydro One to publish an amended notice in this proceeding.

Before we continue with Mr. Buonaguro, are there any preliminary matters?

All right, Mr. Buonaguro.  You can go ahead.
HYDRO ONE NETWORKS INC. - PANEL 5, RESUMED

Mike Roger, Previously Sworn


Stanley But, Previously Sworn


Colin Fraser, Previously Sworn
Cross-Examination by Mr. Buonaguro (continued):


MR. BUONAGURO:  Thank you.  Good morning, panel.

So I'm entering the last bit of my cross-examination, and it has to do with load forecast and CDM issues.  And I'm going to be starting with Exhibit H, tab 12, schedule 2, attachment 1, which is the net load impact analysis of conservation demand management programs.

And I'm going to be starting at page 12.  And what we want to do is understand how the cumulative results reported here for 2006 and 2008, or through -- from 2006 through 2008 were translated into the annual values for the Hydro One program savings that are shown on page 2, table 1 of the same report.

So what I thought I'd do is I'd go through the year by year and show you how we think it's calculated, and you can agree with me or tell me where I'm wrong.

MR. BUT:  Okay.

MR. BUONAGURO:  So starting with 2006, which I put on the screen, it's table B2.  You report cumulative savings up to 2006 of 99.1 gigawatt-hours; right?

MR. BUT:  That's correct.

MR. BUONAGURO:  Down here.  And can you confirm that this represents savings from both 2005 and 2006 programs?

MR. BUT:  That's correct.

MR. BUONAGURO:  So if I take that 99.1 gigawatt-hours and add in the 48.79 gigawatt-hours of Every Kilowatt Counts savings that is referenced at the bottom here, I get 147.9 gigawatt-hours for 2006?

MR. BUT:  That's correct.

MR. BUONAGURO:  And then on the previous page, so page 11 of the same report, you are reporting 8.2 gigawatt-hours in 2005.  And my understanding is that if we subtract that from that total of 147.9, we get a 2006 value of 139.7 gigawatt-hours, which has been adjusted for losses, we assume.  And that gets you 147 gigawatt-hours, which is shown on table 2 at page 1 -- sorry, table 1 on page 2.  So that's how you get, for 2006, 147?

MR. BUT:  That's correct.

MR. BUONAGURO:  Okay.  Thank you.  Now, for 2007, that starts on page 13.  Before I start, there's the same footnote with respect to the Every Kilowatt Counts program down at the bottom here.  I'll just pull it up.

MR. BUT:  Yes.

MR. BUONAGURO:  And it lists it at 31.45 gigawatt-hours.  Is that annual for 2007 or is that cumulative to 2007?

MR. BUT:  That's annual for 2007.

MR. BUONAGURO:  Okay.  Thank you.

So -- and you can see on the blow-up here I've got 271.9 gigawatt-hours for 2007, and if you add on the 31.45 Every Kilowatt Counts savings that's referenced at the bottom, and doing the same sort of calculation we did for 2006, you subtract the 2006 number, just like we subtracted the 2005 number.  So the 2006 number was 147.9.  We get a total of 155.5 kilowatt-hours for 2007 before any mark-up for losses.

Are you following that?

MR. BUT:  I'm trying.

MR. BUONAGURO:  Okay.  So, again, you take the 271.9.  You add on the 31.45, just like we did for 2006.  Then you subtract the cumulative savings for 2006, just like we subtracted from 2006 the 2005 savings.

The 2006 savings we determined were 147.9.  You get 155.5 for 2007.  Subject to check, is that --

MR. BUT:  Subject to check, that's correct.

MR. BUONAGURO:  Okay.  Now, the problem, if you go -- and you recall that when we went back to table 1 for 2006, we found an identical value, so we got to 147 gigawatt-hours after we adjusted for losses in our calculation and which is represented back on table 1.  But for 2007, we do the same exercise, we come up with a value of about 155.5.  Then on page 2, table 1, for 2007 we get a value of only 105, and that's down here.

So for 2007, Hydro One program is 105.  So I was just wondering if you could explain why there would be that discrepancy.  What's different about 2007 from 2006 that we can't get the same value?

MR. BUT:  I don't have the information with me right now.

MR. BUONAGURO:  Okay.  So perhaps you can take the undertaking.  I believe we've demonstrated or we can understand, because we've gone through it, how the 147 gigawatt-hours was calculated for 2006 on table 1 of Exhibit H, tab 12, schedule 2, attachment 1, but we can't reproduce that same sort of calculation for 2007, where your result on table 1 is 105 gigawatt-hours.


So I'd like you to reconcile how you got to the 105.

MR. BUT:  Yes.

MR. MILLAR:  J10.1.
UNDERTAKING NO. J10.1:  RECONCILE 2007 FIGURE IN TABLE 1, EXHIBIT H, TAB 12, SCHEDULE 2, ATTACHMENT 1.

MR. BUONAGURO:  Thank you.  Now, I think I have a similar concern about 2008, but I'll just go through it, and then to the point where you have the same problem, we can add to the undertaking.

So looking at page 15 of the same exhibit, the first point I'd like to ask you about on this one, the table shows an annual 2008 savings of 0.3 gigawatt-hours, so that's down at the bottom here?

MR. BUT:  That's correct.

MR. BUONAGURO:  And then the footnote states that:
~"... all savings in this table are shown at the customer end-use level.  Annual energy savings for 2005 are approximately 9 GWh at the wholesale purchase level."

And then if you go over to the table 1 at the beginning of the report, the 9 gigawatt-hours is the actual value that's reported; correct?  That's the "9" that's on table 1?

MR. BUT:  Yes.

MR. BUONAGURO:  Can you explain how it is that the table -- or why it is that the table shows 0.3 gigawatt-hours, and then -- for savings at the billed level, whereas there's 9 gigawatt-hours at the purchase value?  I don't understand why that happens and how come it happens in this table and not in the other two tables.


MR. BUT:  We have the information, but I don't have that with me right now.

MR. BUONAGURO:  Okay.  So can you give me that undertaking as well?

MR. ROGERS:  Yes.

MR. MILLAR:  So that's J10.2.
UNDERTAKING NO. J10.2:  TO RECONCILE ON EXHIBIT H, TAB 12, SCHEDULE 2, ATTACHMENT 1, TABLE B5, THE REASON WHY THAT TABLE SHOWS 0.3 GIGAWATT-HOURS ANNUAL SAVING, 2008 SAVINGS, VERSUS A REPORTED VALUE ON TABLE 1 OF THE SAME EXHIBIT FOR 2008 OF 9 GIGAWATT-HOURS FOR THE SAME YEAR AND ADVISE WHETHER THIS ALSO APPLIES TO THE EVERY KILOWATT COUNTS PROGRAM

MR. BUONAGURO:  Thank you.  And that's to reconcile on Exhibit H, tab 12, schedule 2, attachment 1, table B5, the reason why that table shows 0.3 gigawatt-hours annual saving, 2008 savings, versus a reported value on table 1 of the same exhibit for 2008 of 9 gigawatt-hours for the same year.  Thank you.

And then also looking at the same table, we note that there's no footnotes like there were in the previous two tables for the Every Kilowatt Counts program.  Does that mean that for 2008 the cumulative numbers are already adjusted to pick up the proper allocation of Every Kilowatt Counts to Hydro One Networks?  Can you explain why you don't have that same footnote for table -- for the 2008 table?

MR. BUT:  I don't have the information with me right now.

MR. BUONAGURO:  Okay.  So perhaps we can add that to the previous undertaking.  Okay.

MR. ROGERS:  Yes.

MS. NOWINA:  So add that to J10.2.

MR. BUONAGURO:  Yes.  Thank you.

Are you able to confirm that for 2008 the cumulative value that's shown doesn't include savings from the 2008 Every Kilowatt Counts program?

MR. BUT:  The 2008 information we show in table 1 contain all the available information we have to date.

MR. BUONAGURO:  Okay.  So sorry.  So table 1, to the extent there's any Every Kilowatt Count Program savings attributable to Hydro One in 2008, it's included in there somewhere?

MR. BUT:  Yes.

MR. BUONAGURO:  But for B5, in table B5, is it included in there?

MR. BUT:  It may not have been shown it.

MR. BUONAGURO:  Okay.  Do you want to confirm that as you go through the 2008?

MR. BUT:  When we do the undertaking, we will confirm the details.

MR. BUONAGURO:  Okay.  Thank you.  Now, this is where it gets tricky.  If we start -- I'm going back to table B4, CDM program results for 2008.  And we have a reported value of 284.575 --

MR. BUT:  Yes

MR. BUONAGURO:  -- kilowatt-hours for 2008.

MR. BUT:  Yes.

MR. BUONAGURO:  And if we do the same sort of exercise, maybe not with this much precision because of the problems but if we subtract out the cumulative savings for 2007; including the Every Kilowatt Counts savings that were reported in that year, we get a negative number.

MR. BUT:  The number reported in the table is annual savings, not the cumulative of all the years.  So this is the result for 2008.

MR. BUONAGURO:  So when you say cumulative annual savings, you mean just the savings for 2008?

MR. BUT:  Exactly.

MR. BUONAGURO:  Okay.  But when we went through the same exercise for the previous years, it appeared to me that you agreed that you would, to get the -- to get the number that you would then report in the table, back up in number 1, you would subtract off the previous year?

MR. BUT:  Right.  But in table B5, this is the incremental.

MR. BUONAGURO:  Sorry, I'm looking at B4.

MR. BUT:  Oh, you have B4?

MR. BUONAGURO:  Yeah.

MR. BUT:  Okay.

MR. BUONAGURO:  Yeah.  Sorry, I jumped around there little bit.  But to do the same calculation we did for 2006 and 2007, my understanding is you would go to B4, we would look at 284.5 cumulative annual savings, kilowatt-hours, and then you would subtract off the 2007 cumulative number.  And my understanding is that that would get you a negative number.

MR. BUT:  No, although the term is called "cumulative," I want to correct that this is actually annual saving pertaining to 2008.

MR. BUONAGURO:  Okay.  So that -- so on the table B4, where it says "cumulative annual savings," I think you're suggesting to me that I have misinterpreted the use of the word cumulative in that table in.

MR. BUT:  Right.

MR. BUONAGURO:  Okay.  So you're saying that those are 2008-only savings?

MR. BUT:  Yes.

MR. BUONAGURO:  Okay.  So does this table not report cumulative savings to the end of 2008 at all?

MR. BUT:  This particular table reports the saving for the year 2008.

MR. BUONAGURO:  All right.  So the whole subtraction of the previous years to come to an annual value doesn't apply.

MR. BUT:  This is the annual value, because initially, when you start using the word cumulative, that is the reason why I did not correct you.  That cumulative actually is the annual savings.

MR. BUONAGURO:  All right.  Thank you.  And staying with table B4 for a moment, we notice that 108.9 gigawatt-hours is attributed to the commercial and industrial load control double return program.  And that is under commercial/industrial farm and MUSH programs.

MR. BUT:  That's correct.

MR. BUONAGURO:  Can you confirm that this was a 2007 program that involved -- offered rebates to customers for load reductions?

MR. BUT:  This saving pertains to the program saving of Hydro One double return program for all the customer with interval meters, including embedded directs and customers.

MR. BUONAGURO:  Okay.  Did that program or is that program continuing for 2008 and beyond?  Or was it a 2007 program only?

MR. BUT:  It is a 2007, as well as a 2008 component of program.

MR. BUONAGURO:  Does it continue beyond 2008?  Did it continue for 2009?

MR. BUT:  In 2009, we do not have a program for double return.

MR. BUONAGURO:  Okay.  All right.  Thank you.

Now, my understanding is that, overall, the estimates of Hydro One Networks program impacts are based on the results as reported in the company's annual reports to the OEB; is that correct?

MR. BUT:  That's correct.

MR. BUONAGURO:  And that's -- except for the Every Kilowatt Counts program, which is based on input from the OPA, I understand?

MR. BUT:  Those are additional results provided by the OPA most recently.

MR. BUONAGURO:  Thank you.  Now, I'm assuming you're aware that the OPA updated its measures lists earlier in 2009?

MR. BUT:  Yes.

MR. BUONAGURO:  And in doing so they updated the savings that can be assumed from various measures?

MR. BUT:  We have reflected whatever information we received from the OPA as of September 2009.

MR. BUONAGURO:  I see.  So I think you're agreeing that the OPA did update the savings associated with a number of programs early in 2009, and then you're telling me that on a go-forward basis, you are using those two numbers as of September 2009?


MR. BUT:  What lists -- can you explain what lists you are referring to?

MR. BUONAGURO:  My understanding is that the OPA released an updated list of programs and savings associated with those programs at the beginning of 2009.

MR. BUT:  For which year?

MR. BUONAGURO:  They released that in 2009.  So, for example, the new OPA value for CFL 15-watt bulbs is a reported savings of 43 kilowatt-hours.

MR. BUT:  That is only a list of end-use and savings assumptions.  That doesn't mean that that is program results.

MR. BUONAGURO:  So you're saying that the same bulb in 2007, for example, which was assumed to -- which was assumed in your report, for example -- well, let's stick with the CFL 15-watt bulbs.  My understanding is that in your 2007 CDM report, CFL 15-watt bulbs were assumed to save 104 kilowatt-hours annually?

MR. BUT:  We are using the most current information available at the time to do the evaluations.

MR. BUONAGURO:  I understand.  I understand.  I'm just saying that since the time of your annual report, which used the best available information at the time, that information has changed; right?

MR. BUT:  That may be the case.

MR. BUONAGURO:  Right.  So that -- but at the same time, you are using the 2007 results to forecast beyond 2008, 2009, 2010; right?

MR. BUT:  That's correct.  But at any point in time, we are using the most current information from the OPA to do the calculations.

MR. BUONAGURO:  Is that for all purposes?

MR. BUT:  That means we would not go back to 2005 and we do the calculations.

MR. BUONAGURO:  So when you say it that way, you're suggesting to me, I think, that when you are accounting for CDM in your load forecast going forward, so load forecasting for 2010, 2011, that you actually go back to your CDM reports, which I understand are incorporated into your load forecast, and adjusting the values for the best available information, but I'm not sure that's true.

I think what you're doing is you're taking the reported -- the reports -- your CDM reports to the OEB for 2006, 2007, 2008, and they form the basis as is, based on the information at that time, to provide your CDM adjustments going forward.

MR. BUT:  That's correct.  At any point in time for any particular given year, we use the most current information to do the reporting.

MR. BUONAGURO:  Well, except that if you're forecasting now for 2010 and 2011, you're using CDM information from 2006, '7 and '8; right?

MR. BUT:  That's correct.

MR. BUONAGURO:  Right.  So if you went back for 2006, '7 and '8 and adjusted your results for what the OPA is now saying the actual savings should be for those measures, you would get a different result than what's in your filing; right?

MR. BUT:  That is the reason why we need detailed EMV informations, and that take all the savings into considerations.

MR. BUONAGURO:  But hasn't the OPA already released their most up -- well, they have a new updated savings for a number of the measures that you're relying on; right?

MR. BUT:  That is correct.  However, you have to remember that if OPA, for example, released the latest information for 2009, we would not be in a position to go back to previous years in, say, 2006 and make a particular adjustment, because at that point in time, the information may not be available to us.  And there would be certain circumstances that may change from time to time.

MR. BUONAGURO:  I'm not sure I understand that.  My intuition is that -- for example, if we stick with the CFL example, in your 2007 CDM report you have program savings associated with replacing 15-watt CFL bulbs; right?

MR. BUT:  Yes.

MR. BUONAGURO:  And at the time, the savings that were assumed for that program per bulb were 104 kilowatt-hours?

MR. BUT:  Okay.

MR. BUONAGURO:  And the OPA in 2009 says, No, no, no, you're wrong.  We've looked at that, and the actual savings for a CFL 15-watt bulb that you should be assuming is 43 kilowatt-hours.  That's what the OPA is saying now; right?

MR. BUT:  Well, that because the latest analysis may reflect the latest saturation information.  For example, going back to 2006 and using your CFL as an example, at that time maybe the bulbs that we are talking about were going to replace incandescent light bulbs that use for much longer hours.  But then, with the latest assumption, it may reflect a different consumption hours.

So that is the reason why the analysis has to be adjusted from time to time to reflect the saturation and market conditions.

MR. BUONAGURO:  I see.  So you're suggesting that it's not simply an update of the actual savings related to an identical program, but, rather, that the fact scenario that those savings relate to are different.


So you're saying that the 104 kilowatt-hour savings that was assumed in 2007 represented fact scenario A, and that the replacement of CFL 15-watt savings of 43 kilowatt-hours in 2009 by the OPA relates to some other fact scenario, but you can't tell me exactly what the difference is?

MR. BUT:  Well, the differences would be the detailed assumptions contained in the report released by the OPA, and that reflect the most current assumptions respect to saving, respect to technology and different end uses.

MR. BUONAGURO:  You're suggesting that if I go into the details of the OPA's updated program descriptions and assumptions, and compare them to what you were using in 2006 and 2007, to the extent that the savings are different, I should be able to find factual reasons why the actual savings in 2006 were different than the actual savings in 2009?

MR. BUT:  To the extent that they are being documented in the OPA report, yes.

MR. BUONAGURO:  Okay, thank you.  The last topic is -- well, it relates to Exhibit H, tab 12, schedule 2, attachment 1, so the same -- I think it's the same report, starting on page 28.

MR. BUT:  I have that.

MR. BUONAGURO:  It starts -- it's called, "Appendix G: Net Load Impact Analysis of Conservation Actions Undertaken by Customers".  And starting, as I said, on page 28, you're describing a net load analysis that you did to estimate the impact of CDM, and we want to understand a bit better the approach.

MR. BUT:  Okay.

MR. BUONAGURO:  On page 29, you describe or you outline the first method, which was to build an econometric model to analyze hourly load shapes?

MR. BUT:  Yes, in layman's term, that means we are running regression analysis using the actual load of the distribution company.

MR. BUONAGURO:  Okay, thank you.  Was this model developed using 2004 data or -- only, or did you use data for the entire period from 2004 to 2008?

MR. BUT:  The entire period for 2004 to 2008.

MR. BUONAGURO:  My understanding is that your regressions equations are then used to estimate weather normal load profiles for 2004 and 2008?

MR. BUT:  That's correct.

MR. BUONAGURO:  Is it fair to say that the regression equation results will have a confidence range around them based on the statistical properties of the equation itself?

MR. BUT:  I agree.

MR. BUONAGURO:  Now, looking at lines 12 to 19 on page 29, so the same page, you're talking about the weather adjustment.  Can you see that?

MR. BUT:  Yes.

MR. BUONAGURO:  And you're saying here that the weather adjustment is the difference between the predicted load using normal weather conditions, and the actual load, and then you take that adjust -- sorry, you take that difference and you add it back to the actual load to produce the normalized load shape.  Have I summarized that correctly?

MR. BUT:  That's correct.

MR. BUONAGURO:  Now, I may prove myself to be a layman when I ask this question, but it sounds like all you're doing is taking the difference between A and B, and then adding it back on to A to get B?

MR. BUT:  To remove the weather effects.

MR. BUONAGURO:  Can you explain that more for me, because when you say you take the difference between the predicted load using weather normal conditions and the actual load, and then add it to the actual load, don't you get back to where you started, which is the predicted load using normal weather conditions?  How is that not true?

MR. BUT:  We are using the adjustment to remove -- the adjustment basically reflect the weather normal conditions, which is defined as the average of the 31 years, which is the Hydro One weather correction normalization methodology that we use.

We use that to adjustment, weather adjustment, to remove the weather effects, so that the results will give us weather-normal load shapes.

MR. BUONAGURO:  Perhaps I can try it this way, because I'm not understanding.

What's the difference between the predicted load using normal weather conditions, which is where you start from, and the actual load plus the weather adjustment?  What's the difference between those two things?

MR. BUT:  The actual load is basically the actual information for Hydro One distribution without any adjustments.

MR. BUONAGURO:  I know, but what I'm trying to get at is, what's the difference between the predicted load using normal weather conditions --

MR. BUT:  Right.

MR. BUONAGURO: -- which is a number or a -- I guess, a set of numbers.

MR. BUT:  The actual load is basically the actual weather conditions.

MR. BUONAGURO:  I understand.

MR. BUT:  Right?

MS. NOWINA:  Mr. Buonaguro, I'm beginning to get worn down by the questioning.

MR. BUONAGURO:  Okay.

MS. NOWINA:  Maybe you could take the sentence that you're referring to, that begins with "The weather adjustment," --

MR. BUONAGURO:  Right.

MS. NOWINA: -- and ask Mr. But just to explain carefully and in other words what that sentence means.  And do you think that might help you?

MR. BUONAGURO:  Okay.  Thank you.

So we're looking at the sentence, "Weather adjustment:  The difference between the predicted load using normal weather conditions and actual load."

MR. BUT:  Right.  That is the definition of the weather adjustments.

MR. BUONAGURO:  And that was added to the actual hourly load to produce a normalized hourly load shape.

MR. BUT:  Right.

MS. NOWINA:  Mr. But, can you explain that sentence to us in another way, rather than just answering Mr. Buonaguro's question "right," because that line of answering is not getting us to a better understanding.

MR. BUT:  Basically, in layman's terms, we are running the -- we are using the actual information for the company, Hydro One Distribution actual load shapes, and we do weather normalizations procedures, and we basically use that procedure to take out the normal weather effects, and the result of that is a weather normalized load shape on an hourly basis.

MR. BUONAGURO:  Okay.  I think maybe I'm starting to understand.

When you use the word or the term "actual load" in the first part of that sentence, that's different than the actually hourly load at the second part of the sentence?  Those are two different things?

MR. BUT:  Yes.

MR. BUONAGURO:  Yes, they are?

MR. BUT:  Mm-hm.

MR. BUONAGURO:  So the adjustment is calculated between the predicted load using normal weather conditions and the actual load, and then added to the actually hourly load, which is a different thing than the actual load?

MR. BUT:  Right.  So therefore you get the normal load shapes, the result.

MR. BUONAGURO:  Okay.  I think I have enough for that thank you.

Now, then the second part, which I've highlighted on the screen is the fact that you remove the impact of economic growth between 2004 and 2008?

MR. BUT:  Yes.

MR. BUONAGURO:  Can you explain more precisely how that's done?

MR. BUT:  We basically use the long-term relationship between GDP and load to take out the effects of the GDP.

MR. BUONAGURO:  Okay.  So my understanding is that to this point you've accounted for, in one way or another GDP, weather, and conservation?

MR. BUT:  What we want to get at is what is the impact of conservation and demand management.  And before we can do that, we -- the economy is growing, so we have to take out the effects associated with the normal economic conditions.  That is the reason why we are using that elasticity to remove the economic results.

MR. BUONAGURO:  Okay.

MR. BUT:  And after that, the rest would be -- we already took care of the weather, then we take care of the economic effects, then the result is conservation demand management.

MR. BUONAGURO:  Okay.  Are there any other factors besides economic or using the GDP, weather, and conservation that could impact on electricity use?  Because those are the three things, I think, that are being discussed and accounted for.

MR. BUT:  Those are the major components we have done in these calculations.  The other one would be unexplained, or random, random fluctuation associated in any, in any data series.

MR. BUONAGURO:  Thank you.

Now for accounting for the economic growth, do you use a regression equation?

MR. BUT:  Yes.

MR. BUONAGURO:  And it's, I think you'll agree that it's fair to say that there will be a confidence range associated with the results?

MR. BUT:  Yes.

MR. BUONAGURO:  And at page 30, my understanding is that you used -- or, sorry, you compared the load profiles for 2004 and 2008 to derive the conservation estimates that are shown in table G1.

MR. BUT:  That's correct.

MR. BUONAGURO:  Based on the regression equations that you've used, can you tell me what the confidence range is for your 2008 estimate?  So, for example, if you use a 90 percent confidence interval, how does that compare with the estimated CDM savings of 810 gigawatt-hours?

MR. BUT:  I don't have that confidence information over here with me right now.

MR. BUONAGURO:  Okay.  Could you provide that?

MR. BUT:  Yes.

MR. BUONAGURO:  Thank you.

MR. MILLAR:  10.3.  K10.3.

MS. NOWINA:  J10.3.

MR. MILLAR:  Or J.

MS. NOWINA:  Let's go with J.
UNDERTAKING NO. J10.3:  TO PROVIDE CONFIDENCE RANGE FOR 2008 ESTIMATE

MR. BUONAGURO:  And lastly, and this is my last question, on page 30, you state that the estimate excludes natural conservation.  Can you explain why?

MR. BUT:  The natural conservation is not -- is not here, because we are using the actual of the load to do the analysis.  The actual, of course, does not -- is already implicit, natural conservation is already implicit in the actual.

MR. BUONAGURO:  Okay.  Thank you.  Those are my questions.

MS. NOWINA:  Thank you, Mr. Buonaguro.  Mr. Shepherd, are you up next?

MR. SHEPHERD:  Mr. Stephenson, I think, is going to go next.

MS. NOWINA:  Mr. Stephenson.

MR. STEPHENSON:  Thank you, panel.  I'm Richard Stephenson, counsel for --

MS. NOWINA:  Is your mike on, Mr. Stephenson?
Cross-Examination by Mr. Stephenson:

MR. STEPHENSON:  You have to point it at you.  After that, panel, good morning.  My name is Richard Stephenson.  I'm counsel for the Power Workers' Union.  I have just one small issue that I wanted to, I hope, clarify, and I believe this is for you, Mr. Roger.


Mr. Warren was asking you some questions about the language used in the application regarding the illustrative rate impacts in various of the municipalities that are being harmonized.  Do you recall being asked those questions by Mr. Warren?

MR. ROGER:  Yes.

MR. STEPHENSON:  And you'll recollect that in each case the rate impact was described as an average rate impact; do you recall that?

MR. ROGER:  Correct.

MR. STEPHENSON:  Okay.  And I think you indicated to Mr. Warren that while those were average numbers, they would vary depending upon for an individual customer, depending upon their actual usage relative to the average usage; correct?

MR. ROGER:  Correct.

MR. STEPHENSON:  And the average usage in each case, am I right, is the same usage for these residential customers, that is, the assumption is a thousand kilowatt-hours per month?


MR. ROGER:  For the year-round residential we use a thousand kilowatt-hours, for the seasonal we use 500 kilowatt-hours.

MR. STEPHENSON:  Okay.  And so, in terms of variation, you're talking about variation of actual usage from those thousand or 500 assumptions as the case may be; is that right?

MR. ROGER:  Correct.

MR. STEPHENSON:  And am I right that directionally, if a particular customer has usage below the average, that is, in the case of a year-round residential, below a thousand kilowatt-hours per month, the rate impact will be, relatively speaking, higher; correct?

MR. ROGER:  In most cases, and that is because of the harmonization process, trying to harmonize the fixed charge.  And the fixed charge is the larger component of the bill than for a low use customer.  The reverse will be true for our customers above average consumption; then the fixed charge is not such a large component of the bill.

MR. STEPHENSON:  Right.  By definition, because the fixed charge is fixed, you're going to pay -- you're going to continue to pay the full amount of that even if your consumption decreases, and, therefore, the rate impact will be, relatively speaking, higher?

MR. ROGER:  Correct.

MR. STEPHENSON:  Those are my questions.  Thank you.

MS. NOWINA:  Thank you, Mr. Stephenson.  Mr. Shepherd.
Cross-Examination by Mr. Shepherd:

MR. SHEPHERD:  Thank you, Madam Chair.  Before I get to my planned cross, I just want to ask one question to follow up the questions Mr. Buonaguro was asking about load forecast.


Mr. But, do I understand that these various factors, the adjustments you were talking about for weather, for GDP -- then the remainder is CDM; right?

MR. BUT:  Yes.

MR. SHEPHERD:  And so price elasticity affects your load; right?

MR. BUT:  Right.

MR. SHEPHERD:  To that then assumes that price elasticity is a CDM component; is that right?

MR. BUT:  We are not talking about -- we are not using the price elasticity here.  We are talking about the relationship between the GDP and the load.  So the price has an impact in terms of the load, but we are -- in here, we're looking at the relationship between the GDP and load.

MR. SHEPHERD:  All right.  Now, I think most of my questions are for you, Mr. Roger, but anybody else who wants to answer, feel free.

We had a whole discussion yesterday about rate impacts, and it was a very dispassionate discussion with numbers and all that sort of stuff.

But internally at Hydro, this is not a dispassionate discussion, is it?  These are your customers.  When you have your customers facing big rate increases, you want to deal with it, don't you?  You don't like that?

MR. ROGER:  Yes, we are concerned about the high impact.

MR. SHEPHERD:  Exactly.  So I heard your discussions about Hopper Foundry yesterday, for example, and then the impact of rate changes on them.  And Hydro has no desire to put Hopper Foundry out of business; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  And so when you're talking about being happy to take whatever rate structure the Board would like, just as long as you can find the $60,000 that you would be missing somewhere else, your preference would be -- and tell me whether this is correct -- your preference would be to do what is in the best interests of the customer; right?

MR. ROGER:  As long as it's fair to the other customers; correct.


MR. SHEPHERD:  Okay.  Okay.  Your average customer, their total bill is what, $125, $130 a month, typically, your average residential customer?

MR. ROGER:  Sounds about right.

MR. SHEPHERD:  It's in that range, right?  And so if you have a 10 percent cap on total bill impact, that means that basically if it was 125 in 2009, you don't want it to go above 138 this year; right?  137.50; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  Okay.  But you're aware that there's other things that are going to increase the bill.  That's right, too; right?  You discussed this with Mr. Warren yesterday?

MR. ROGER:  Correct.

MR. SHEPHERD:  So if you have your distribution rates increasing it to 138, you still have to be concerned with the $95 million the transmission arm is asking for as extra money, right, in their motion?  The impact of the cost of capital on the transmission revenue requirement, that's additional; right?

MR. ROGER:  That's correct.  That's the reason that I mentioned that we left some room; when we did the impact at 10 percent based on average consumption, we capped it at 9-1/2 percent to leave some room for any potential increase that gets translated into the rate of transmission service rates.

MR. SHEPHERD:  So as long as the transmission impact is less than one half of one percent, you're still within your 10 percent?

MR. ROGER:  That's correct.  Usually transmission translate around 10 percent on the total bill on distribution customers.

MR. SHEPHERD:  So if you have an impact on your transmission revenue requirement of 10 percent, it would be 1 percent to your distribution customers?

MR. ROGER:  Roughly speaking, yes.  And I mentioned also that we would take that into account when we do the impact mitigation.  We would take into account whatever distribution revenue requirement this Board approves.  We would take into account in the flow-through of the original transmission service rates resulting from new uniform transmission rates, and based on average consumption we'll cap the increase for delivery, which includes both distribution and transmission, to a maximum of 10 percent of total bill.

MR. SHEPHERD:  Okay.  But you also know that on July 1st there's going to be HST on the bills, right, and that's going to be another 8 percent to your customers; right?

MR. ROGER:  To be precise, it's 7.6 percent.  Eight percent is right.

MR. SHEPHERD:  Yes.  So that's another $11.00 on your -- so your 138 goes up to 149 as of July 1st; right?

MR. ROGER:  As mandated by the government, yes.

MR. SHEPHERD:  I'm not saying it's your fault.  I'm looking at the impact on your customers.

And then you have your GEA spending -- your Green Energy Act savings, which is going to come back through to your customers through the wholesale market service charge; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  And you proposed over the next five years about, what, $780 million being spent on that?

MR. ROGER:  Subject to check.  I don't have the figure in my head, sorry.

MR. SHEPHERD:  It's in that range.  It's a lot of money.  And you're not the only one who's going to spend on that; right?  Other utilities will spend on that and it will get fed into the wholesale market service charge; right?

MR. ROGER:  I assume so.

MR. SHEPHERD:  Yes.  And then you've seen -- Hydro One has seen that the global adjustment, what you've called the provincial benefit for non-RPP customers, has been growing over the last year; right?  There's been a trend?

MR. ROGER:  And the reason is because the commodity price has come down.  So in total, the price of the -- when you add up the commodity and the global adjustment, according to IESO web site, it's staying more or less constant.

MR. SHEPHERD:  I see.  Okay.  Overall, there are going to be a lot of impacts on the bills for your customers this year; right?

MR. ROGER:  Yes.

MR. SHEPHERD:  And so if your customer, your average customer, who had a bill of $125 a month in December, or last year, at the end of this year has 175, that's a concern to you; right?

MR. ROGER:  Yes.

MR. SHEPHERD:  All right.  Your application is - that is, Hydro One's application before this Board - is basically your recommendation to the Board as to what rates you should have; right?

MR. ROGER:  Distribution revenue requirement, yes.

MR. SHEPHERD:  Well, it's actually a rate application; right?  So you're saying to the Board, We recommend that you approve these rates?

MR. ROGER:  Yes.

MR. SHEPHERD:  Okay.  And so if that's true that your average customer is facing an increase of 125 to 175, or to 150, for that matter, over the course of one year, what is your recommendation to the Board as to how this Board should deal with that?

MR. ROGER:  I'm not sure I can tell the Board what they should do.  What I do is I follow the guideline from the Board, as in chapter 13 of the Distribution Rate Handbook issued for 2006.  That says that if the impact of the delivery charge changes is higher than 10 percent on total bill, the utility has to provide a mitigation plan.  And we've done that based on average consumption.

The Handbook says that all other charges are to remain constant.  We've done that.

MR. SHEPHERD:  All right.  And so your recommendation to this Board is that they should do nothing about that increase?  They should not respond to that big increase to your customers?

MR. ROGER:  My recommend -- I can't have any recommendation for the Board.  I'm sure the Board is quite aware of the impact to the customers and they would make decisions accordingly.

MR. SHEPHERD:  Well, but you're recommending to the Board that they approve the rates you've asked for; right?

MR. ROGER:  For distribution and RTSR; correct.

MR. SHEPHERD:  And if that results in your average customer paying 175 instead of 125, you're recommending that the Board do that can do that; right?

MR. ROGER:  Our revenue requirement and the original transmission service rates do not result in the impact you're mentioning.  It's the other results from government policy that results in a higher impact.  What we're talking about is what we have control over.  The rest is government policy.

MR. SHEPHERD:  The wholesale market service charge, where does that show on the bill?

MR. ROGER:  Under regulatory charges.  There are four lines to the bill:  commodity, delivery, regulatory charges, and the DRC.  So it's under regulatory charges.

MR. SHEPHERD:  So it's not part of the delivery portion?

MR. ROGER:  No, it's not.

MR. SHEPHERD:  Okay.  Now, just following along the same concern, you have a number of customers that their increases, their class-wide, average class-wide increases, were 10 percent in -- reached the 10 percent in 2008, and reached the 10 percent in 2009, and will reach it again this year and next year; isn't that right?  Because of your harmonization?

MR. ROGER:  Correct, for some of the acquired customers, that's a potential impact, yes.

MR. SHEPHERD:  Okay.  So this is a significant set of increases year after year after year, for four years and then they'll still have another increase in the fifth year, right?  Because now it appears clear that some of your harmonization is going to end up in 2012, right?

MR. ROGER:  And that's the result that their starting rates were extremely low compared to what the cost-allocation study says they should be paying.

MR. SHEPHERD:  Okay.  Well, it's not the cost-allocation study, right, because you never did a cost-allocation study on their costs, did you?

MR. ROGER:  It's the cost-allocation study based on the 12 customer classes approved by this Board.

MR. SHEPHERD:  You've said in J4.4 that the cost-of-capital report produces an increase in your revenue requirement of 4.4 percent; is that right?

MR. ROGER:  Sorry, I'm trying to find J4.4.

Sorry, I don't have J4.4 with me at this stage.

MS. NOWINA:  Perhaps you can get him a copy.

MR. ROGER:  Oh, sorry.  I found it.  Sorry.  I apologize.  I have J4.4.

MR. SHEPHERD:  So in 2010, the impact of the cost-of-capital report is a 4.4 percent increase in distribution rates; right?

MR. ROGER:  Yeah, that's shown in here, correct.

MR. SHEPHERD:  Okay.  Can I just correct a couple of things on here?  This -- and you may have corrected this already on the record but I just missed it.

You see the line up there under 2011, "As per filing, 1164."  That isn't correct, is it?  1264 is the correct number; right?  I think it's just a typo but I wanted to make sure we got it corrected.

MR. ROGER:  It's possible.  Subject to check.

MS. NOWINA:  Well, if it's not correct, perhaps we could have it refiled in a corrected version, Mr. Rogers.

MR. ROGERS:  Yes.  Yes.  I'm just looking.  Well, the answer is yes.  We'll check and if it's incorrect, we'll refile it.

MR. SHEPHERD:  Thank you.  And the other thing is, this appears to suggest a, this undertaking appears to suggest that the result of the cost-of-capital report is that you have a lower increase next year.  That's not right, is it?  You're not having a lower increase next year?  The effect -- the minus 1.7 percent is -- tell me if this is correct -- is the result of the higher increase this year, meaning that the percentage next year is lower; isn't that right?

MR. ROGER:  That's correct.  The base is higher in 2010, and therefore the 2011 increase would be lower than what we had originally planned because the base is higher.

MR. SHEPHERD:  Okay.  But the actual increase is going up by 29 million, right?  We know that.

MR. ROGER:  Yes.

MR. SHEPHERD:  Okay.  The other thing is, we tried to replicate the calculation of your impact on return.  And we had some difficulty.  Is it possible to get the calculation of the revised return?  You know there's a calculation, there's a page where you calculate return?  And maybe it's in the record somewhere and I just haven't found it, but I wasn't able to replicate it so I wonder if it's possible for us to get that.

MR. ROGERS:  Well, Madam Chair, it can be done.  And actually these witnesses aren't the ones to do it but it could be done, if Mr. Shepherd wants to tell me which numbers he wants explained.

MR. SHEPHERD:  There's a standard calculation of the return, in which you take the amount of rate base and you multiply it by the components of debt and the components of --

MR. ROGERS:  Yes, I understand.  Yes, we will.

MS. NOWINA:  Let's take an understand undertaking number for that, Mr. Shepherd.  All right, you want to continue?  All right.

MR. SHEPHERD:  And the other part is that we couldn't calculate the impact on PILs.  We couldn't replicate the impact on PILs.  So could we include that part in the calculation as well to show how the change affects both?

MR. ROGERS:  Yes.

MR. SHEPHERD:  I'm sorry to ask this panel but it's the last panel, I didn't have anybody else to ask.

MR. ROGERS:  You're not alone.

MS. NOWINA:  And is that it Mr. Shepherd?  Can we get the number now.

MR. MILLAR:  J10.4.
UNDERTAKING NO. J10.4:  TO PROVIDE CALCULATION OF REVISED RETURN AND SHOW THE IMPACT ON PILs

MR. SHEPHERD:  Now, that 4.4 percent increase resulting from the cost-of-capital report, that's about $40 a customer, isn't it?

MR. ROGER:  Per year.

MR. SHEPHERD:  Yeah.

MR. ROGER:  Yes.

MR. SHEPHERD:  That's $40 a customer per year.  So, in fact, it's true, isn't it, that in total, now under the new rules, you're seeking from each customer on average about $170 in profit and PILs, roughly?  A little over $200 million and you got 1.195 million customers.  Am I in the ballpark?

MR. ROGER:  Where do the $200 million come from?  I'm not aware.

MR. SHEPHERD:  170 million in ROE and 27 -- 170-something in ROE, and 27 million in PILs.

MR. ROGER:  Subject to check.  I don't have that information with me so I'm not familiar.

MR. SHEPHERD:  We'll see those numbers, any way, in the undertaking we've asked for.

And I guess -- the reason I'm asking that is, normally if you have an increase in your revenue requirement in one area, because you are still concerned about your customers, and I'm not saying that in a facetious way, I know you are, if you have an increase in your revenue requirement in one area, normally what you do is you go look and see where can we save some money in another area so that we don't have to put all of this on the backs of our customers.  Isn't that what you normally do?

MR. ROGER:  Yes, and I believe previous panels testified to that that we did look at our work programs and we tried to prioritize and we tried to find efficiencies where we could.

MR. SHEPHERD:  Well, it's interesting that you say that because of course those previous panels didn't know that you were going to get another $44 million from the cost-of-capital report, did they?  That happened afterwards.

MR. ROGER:  We knew that the Board was working on a cost-of-capital review, and there would be a decision on that.  So we proposed to update our revenue requirement to reflect whatever cost-of-capital decision the Board was going to come up with.

MR. SHEPHERD:  Well, and what I'm asking is when the Board said, We're going to increase your revenue requirement through $44 million this year, through this report, what actions did you take to try this, after that, to save money elsewhere so the ratepayers didn't have to pay all of it?

MR. ROGER:  I'm not aware of any discussions that took place after the cost-of-capital data was released until we filed the update for miscellaneous, Exhibit K9.1, to try to mitigate any potential rate increase.  But the revenue requirement did not change significantly from the original submission to the revenue requirement that result from the cost of capital.

MR. SHEPHERD:  So, and that's why I asked the question.  Because internally, when a department internally comes to management and says, Here's our budget, and, by the way, we have some extra money we want to spend on this area that we think would be a good idea, management will often to say to them, Well, if you want that extra money, go find it somewhere else in your budget; right?  Don't come asking for more.  Reprioritize.  Isn't that right?  It's common?

MR. ROGER:  Yes.

MR. SHEPHERD:  Okay.  You didn't do anything like that with this increase in the cost of capital, did you?

MR. ROGER:  I'm not aware, but I wouldn't be involved in those discussions, so I don't have that information.

MR. SHEPHERD:  Well, how would we find that out?  Is there anybody on this witness panel that can tell us or is there some other way that we can find this out?

MR. ROGERS:  No, Madam Chair.  This witness panel wouldn't know that, but there were other people here earlier who might have been able to talk about it.

MR. SHEPHERD:  Well, those people couldn't have talked about it, because they testified prior to December 11th.

MR. ROGERS:  Well, I'm not sure that's right.  I'd have to look back at the witness panels, but I thought -- I'd have to check the dates, but I believe it was known fairly early in this process when some witnesses were available who could answer these kinds of questions.

MR. DeROSE:  I can indicate that my memory is that the cost-of-capital report was released on the day that the policy panel was up.  That was the panel.  And I indicated -- at that time, I put on the record, and the Chair and I had a discussion, I believe.  I raised the possibility that this was going to occur, because there was no way that people could respond to it in a matter of an hour.

MS. NOWINA:  That was my recollection, as well, Mr. Rogers.

MR. ROGERS:  Well, I don't quarrel with that.  They were here.  It's too late in the day to be raising it now.

MR. SHEPHERD:  Well, I think Mr. DeRose raised it in a timely way, and so Mr. Rogers had fair notice that we were going to ask questions about this.

MS. NOWINA:  Can you suggest a resolution, Mr. Rogers?  I think it is true that that panel at that time could not have addressed the specifics of the cost-of-capital result.

MR. ROGERS:  My suggestion is, if Mr. Shepherd tells us what he wants, I'll try, by way of an undertaking, to answer it.

MR. SHEPHERD:  I'm not sure that's the right -- the best way to handle it.  I think that if a utility asks you for another $45 million approval, that somebody should be up here defending it.

MS. NOWINA:  Well, let's give it a try, Mr. Shepherd.  What is it that you would like answered?

MR. SHEPHERD:  What I'd like to know is:  What steps did they take to reduce their revenue requirement in other areas, or what steps did they consider to reduce their requirement in other areas in order that the entire $45 million impact wasn't visited on the customers?

MR. SOMMERVILLE:  Isn't the signal fact that they filed an updated application?  They filed an update through K9 (sic) of all of the relevant data affected by the cost-of-capital change.  Isn't that the relevant step?

MR. SHEPHERD:  Well, I think you're right, Mr. Sommerville, but I think that if they considered how to reduce their revenue requirements so that the ratepayers wouldn't have to pay all of it, that would be one thing.  If they said, There's no way we can do it, we did an internal analysis, we just can't cut it back any further, that would be one thing.

If they just said, This is free money, we'll take it, that's a completely different thing, and this Board's response to that should be different, as well, in our submission.

So at least we should know what they did.

MS. NOWINA:  Mr. Rogers.

MR. ROGERS:  Well, it's not free money.  It's a cost, but my client will undertake to try to answer the question to provide any additional information that might be available.

MS. NOWINA:  I think an undertaking could deal with it sufficiently, Mr. Shepherd.

MR. SHEPHERD:  Thank you, Madam Chair.

MS. NOWINA:  Let's get an undertaking number.

MR. MILLAR:  J10.5.
UNDERTAKING NO. J10.5:  TO ADVISE WHETHER HYDRO ONE CONSIDERed OTHER COST REDUCTIONS WHEN THE COST OF CAPITAL ROSE.

MS. NOWINA:  Thank you.

MR. SHEPHERD:  Madam Chair, I'm moving to another area.  Is this an appropriate time for a break?

MS. NOWINA:  Yes, let's do that.  We will break until 10:30.

--- Recess taken at 10:11 a.m.


--- On resuming at 10:44 a.m.

MS. NOWINA:  Please be seated.  Mr. Shepherd.

MR. SHEPHERD:  Madam Chair, I wonder if I could just follow up on the undertaking before the break.  I'm concerned that the undertaking may not provide sufficient information for the Board.  And while I don't think it lies in my mouth to say bring back a panel, I think the onus is on the applicant to present their case.  And if the undertaking isn't enough, I think that's their problem, but I wanted to raise it because I wanted to alert the applicant that if this is information that should have been tested in cross-examination and the applicant chooses not to bring back a panel to defend this increase, then we'll take a position in argument that they should have, and that that should be -- an inference should be made against them.

So we're putting that on the record for that purpose.

MS. NOWINA:  Mr. Rogers, do you want to respond or just...

MR. ROGERS:  No, thank you.

MS. NOWINA:  ...note?  That's all right.

MR. SHEPHERD:  I have a couple of other questions relating to cost of capital, and as I said before, it's the only panel I have left to ask questions of so I'll take my shot and it may be that they have to be dealt with in undertakings; I don't know.

The first relates to the ROE amount of 9.75 percent.  In J4.4 you have -- you've assumed a 9.75 percent ROE for 2010?  Is that right?

MR. ROGER:  Yes, I see that in J4.4.

MR. SHEPHERD:  And I just want to confirm that it's the company's position that the rate that would apply to Hydro One under the report should be 9.75 percent, whether your rates are effective May 1st or January 1st.  That is, the fact that you want an exception to the timing, to have January 1st rates, does not affect your ROE.  Is that the company's position?

MR. ROGER:  Yes, it is.

MR. SHEPHERD:  Thank you.  Then the second, the second thing with respect to the details of the cost of capital is with respect to short-term debt.  And I'm looking at Exhibit J4.6.  Do you have that?

MR. ROGER:  Yes, I do.

MR. SHEPHERD:  And under "short-term debt," if I read this correctly, for 2010 you are making the assumption that your short-term debt component should be at 1.934 percent; is that right?

MR. ROGER:  Yes, I see that.

MR. SHEPHERD:  And that's a calculation from the cost-of-capital report; is that right?

MR. ROGERS:  Mr. Roger is not, Madam Chair -- I'll allow him to answer if he can but this is not his area.  But answer if you can, Mr. Roger.

MR. ROGER:  I have some information that the 1.93 percent for 2010 is based on the actual average three months, BA, which I assume is bankers acceptance, rate during the month of September 2009, of 0.434 percent, plus a spread of 1.5 percent.  And the spread is consistent with the R1 mid, A high, DBRS ratings.

MR. SHEPHERD:  Okay.  So that 1.934 percent is not Hydro One's forecast of its actual short-term debt rate, is it?  Or let me put that another way:  This is not what you actually expect short-term debt to cost you in 2010, is it?

MR. ROGER:  Well, as I said, what I'm reading here is that it's based on the actual average three months, during month of September 2009, of 0.434, plus a 1.5 percent.

MR. SHEPHERD:  So it's not based on the cost-of-capital report?

MR. ROGERS:  Well, I'm instructed that it is.  Now, I don't know...

MR. SHEPHERD:  Okay.  So here's what I'd like to do is I'd like to get an undertaking to understand exactly where that 1.934 percent rate comes from, how it was calculated, and you know, what the references are.  And similarly the 3.99 percent for 2011.

MR. ROGERS:  Yes.

MS. NOWINA:  All right.  An undertaking number?

MR. MILLAR:  J10.6.
UNDERTAKING NO. J10.6:  TO ADVISE HOW 1.934 percent RATE WAS CALCULATED AND SIMILARLY 3.99 RATE FOR 2011

MS. NOWINA:  Thank you.

MR. SHEPHERD:  And then -- and this is probably better as a separate undertaking, which is why I'm moving to it separately, is:  What I'd like, if it's possible, is to get information, and I don't think it's in the record at this point, so that's why I'm asking for it, but if it is in the record, please direct me to it -- of the actual short-term debt rates paid by Hydro One in 2009 and the prime rate at the time of each of those rate commitments, and Hydro One's current forecast of prime rate for 2010.

And the combination of those three things, we're hoping, will allow us to forecast for 2010 what your actual costs of short-term debt will be.

MR. ROGERS:  Yes.

MS. NOWINA:  Thank you.

MR. MILLAR:  J10.7.
UNDERTAKING NO. J10.7:  PROVIDE ACTUAL SHORT-TERM DEBT RATES PAID BY HYDRO ONE IN 2009 AND THE PRIME RATE AT THE TIME OF EACH OF THOSE RATE COMMITMENTS, AND HYDRO ONE'S CURRENT FORECAST OF PRIME RATE FOR 2010

MR. SHEPHERD:  Now, let me turn away from how the cost of capital is calculated and talk about the ever-enjoyable subject of mitigation.  And, Mr. Roger, when you were testifying yesterday, mitigation was raised a number of times.  And for the most part, when you talked about mitigation as I went through the transcript, you were talking about mitigation within the harmonization process.  You're mitigating as between legacy and acquired as part of harmonization; is that right?


MR. ROGER:  We are also phasing in the harmonization over two years, which is another form of mitigation.

MR. SHEPHERD:  No; understood.  And that phase-in, what you're doing when you're mitigating in the harmonization process, is you're delaying the shift in rates; right?


MR. ROGER:  We're delaying the implementation of the target rates; correct.

MR. SHEPHERD:  And actually, the target rate is a receding target, right, because each year your revenue requirement goes up and therefore your target rate goes up; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  So the target rate that you brought to the Board in the 2007-0681 case, for all of the harmonized classes, was lower than your current target rate; right?

MR. ROGER:  That's correct.  That was based on the 2008 revenue requirement.

MR. SHEPHERD:  And so you've had, what, 20 percent in increases since then?  Something like that?

MR. ROGER:  Since 2008?

MR. SHEPHERD:  Since 2008?

MR. ROGER:  There was only the third-generation IRM increase in 2009, which was, I believe, 1.1 percent.

MR. SHEPHERD:  And then you have 14 point something this year; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  And then you have 13 point something next year?

MR. ROGER:  On the distribution revenue requirement?

MR. SHEPHERD:  No, what is it, 11.7, right?  Next year?

MR. ROGER:  On distribution revenue requirement, yes.  Not on total bill.

MR. SHEPHERD:  No, but we're talking about the target rates now; right?  So that target rate keeps increasing?

MR. ROGER:  Yes.

MR. SHEPHERD:  And so the result is that in 2007, when we were considering the 2008, when the Board was considering the 2008 revenue requirement you were expecting that most of your harmonization would be done by this year; right?  There would be a few left over for 2011 but it was going to be three years for most people; right?

MR. ROGER:  No.

MR. SHEPHERD:  No?

MR. ROGER:  The plan was four years' implementation since the beginning.

MR. SHEPHERD:  Understood.  It was four years.  But you had a formula, and the formula resulted in most customers being fully harmonized at the end of three years with only a few left to have the harmonization completed in the fourth year.  Isn't that right?

MR. ROGER:  No, everybody was going to be harmonized on the fourth year.

MR. SHEPHERD:  Okay.  Now everybody is not going to be harmonized on the fourth year.

MR. ROGER:  If the revenue requirement is approved as submitted for 2010 and 2011, yes, we will need an extra year for a few LDCs.

MR. SHEPHERD:  Well, and we don't actually know at this point, because 2012, you may have a higher revenue requirement still; right?


MR. ROGER:  It's possible.

MR. SHEPHERD:  And that would, in turn, cause the target rate to be higher; right?

MR. ROGER:  Yes.

MR. SHEPHERD:  And for all of these people that are being harmonized over a long period of time, over these several years, they're having a 10 percent total bill impact each year until the harmonization is complete; right?

MR. ROGER:  It's possible.  I would have to look at it utility by utility, but I don't think everybody would have that increase.  Again, it goes back to that their starting rates were extremely low compared to what the target rates are and what the cost-of-service says it costs us to supply services to them.

MR. SHEPHERD:  Understood.  When you talked about harmonization -- I just want to correct something in the transcript.  When you talked about harmonization, on page 109 of the transcript yesterday, I wonder if you could turn that up.

MR. ROGER:  I have page 109 of yesterday's transcript.

MR. SHEPHERD:  Okay.  So on lines 13-15, you say:
~"... they are legacy customers providing subsidy to the acquired customers within the class."

Now, you haven't done any cost-allocation analysis to determine whether there's in fact a subsidy in this case, have you?

MR. ROGER:  No, I haven't.  What I'm saying there is consistent with what we did in EB-2007-0681.  We allocate the revenue requirement to the 12 customer classes.  We derive a common rate that all customers should pay.  We look at the impact by average customer class, and in this case the R1 class, where most of the acquired LDCs are being mapped into, based on average consumption, the impact to those customers is higher than 10 percent on total bill.

So we reduce the rates, the volumetric charge, for those utilities to bring the impacts below 10 percent, and the shortfall in revenue requirement from that class is being picked up by the legacy customers in that class.  And that's the subsidy I'm talking about between the R1 legacy customers and the acquireds.

MR. SHEPHERD:  I understand that exactly.  On the assumption that the costs of all the customers in the class are similar, then of course if some customers are paying higher rates than others, there's a subsidy.  But you don't have any information that says that the customers in the class have the same costs, do you?  You've simply put them in the same class.

And, in fact, there's an issue about whether they should all be in the same class; right?

MR. ROGER:  On the assumption they are in the same class, you are correct.

MR. SHEPHERD:  The only reason I'm raising this is because "subsidy" is a charged word.  It seems like it's a normative word.  And you're not saying that sort of the bad acquireds are getting a free ride on the good legacy, are you?  You're saying that within the construct of the way rates are set, some customers are paying more than the formula says they should; right?

MR. ROGER:  Correct.  And the formula tries to estimate what the cost-of-service is for the class.

MR. SHEPHERD:  All right.  So back to mitigation.  So you have the mitigation that's going on with respect to the harmonization process, which is basically taking the harmonization process out over a series of years so that the impact in any given year isn't too much; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  Okay.  Then we talked about another type of mitigation that you have an undertaking on, which is where you say, Well, this increase in revenue requirement, we're going to find it somewhere else.  And we're going to get an undertaking on that.

There's a third type of mitigation, which is, if you have rates that are going up too fast and you have nowhere else to get them, then sometimes you'll defer them over time; right?  Instead of getting your full rate increase this year, you'll charge something to a variance account or a deferral account and get it in a subsequent year.  That's a different type of mitigation; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  And you're not proposing anything like that this year?

MR. ROGER:  That's right.  We're not proposing that.

MR. SHEPHERD:  Okay.  All right.  Let me turn to, then, since we've started that discussion, the urban versus rural rates.  And perhaps you could turn up page 10 of yesterday's transcript.  I wasn't going to ask any questions on this, but you referred to it in direct and I couldn't help myself, sorry.

So on page 10 -- do you have that?

MR. ROGER:  Yes, I do.

MR. SHEPHERD:  If you take a look at lines 23-25, the Board ordered you to provide certain information in this case; right?

MR. ROGER:  At the next cost-allocation application; correct.

MR. SHEPHERD:  The next cost-of-service application, which would be this one; right?

MR. ROGER:  Yes, but at the time that the decision came out, we were thinking of doing IRM application, so the next cost application wasn't necessarily going to be this year.

MR. SHEPHERD:  But it is.

MR. ROGER:  Yes, it is.

MR. SHEPHERD:  Okay.  And so you were ordered to do a certain analysis.  You didn't do it; right?  You didn't do what the Board told you to do; right?

MR. ROGER:  What we did is we are taking a staged approach based on stakeholder feedback, so the first --

MR. SHEPHERD:  Let me stop you.  Let me stop you.  I asked a straightforward question.

MR. ROGERS:  No, Madam Chair.

MR. SHEPHERD:  I want an answer to the question I asked.  Did you do what the Board told you to do or not?  You can explain it afterwards, but first tell me whether you did what the Board told you to do.

MR. ROGERS:  Madam Chair, the witness really ought to be allowed to answer the question.  These witnesses really have been quite forthright.

MS. NOWINA:  He can start with "yes" or "no", and then expand.

MR. SHEPHERD:  That's all I'd like.  Did you do what the Board told you to do?  Yes or no?

MR. ROGER:  We did not fully comply with the Board's direction.

MR. SHEPHERD:  Thank you.  Now, please go on.

MR. ROGER:  We went to the stakeholders on April 15th last year.  We discussed with them what's the best approach that we can take to address the Board's direction, and the majority of the stakeholders suggested we take a staged approach.

MR. SHEPHERD:  Now, here's what I don't understand about that.  The majority of the stakeholders didn't agree with the Board's decision in the first place; right?  They didn't, in their submissions in final argument in 2007-0681, say, Oh, yeah, there should be a study on this.  There was only a few stakeholders.  In fact, it might have been only one.

So you went to the stakeholders and said, Should we comply with the Board's direction as they told to us do it, or not?  Why would you do that?

MR. ROGER:  I would have to go back to the intervenors' arguments, but I believe more than one intervenor besides Schools suggested that maybe looking at the density might be a good thing to do.  So I'm not sure that your characterization that there is only one intervenor supporting is correct, but I would have to go back to the intervenors' arguments of EB-2007-0681.

MR. SHEPHERD:  But that's not my central point.  My central point, and the one I'm trying to get at, is the Board told you to do something.  Why would you go to the stakeholders and ask them whether you should?  Shouldn't you just do what the Board told you to do?

MR. ROGER:  We are doing what the Board is telling us to do, but we are taking a staged approach.  We did not have enough time, as I said in my direct evidence, to do the kind of study that the Board directed between December of 2008 and July of 2009 that we submitted the evidence.


Also, there were other circumstances.  Like, we are in the middle of the harmonization process.  So there were other things that we thought that we should be taking into account before we take such a radical change to defining urban and rural and develop new density factors.

So we thought the best way of dealing with this is to get stakeholder feedback and see what they think we should be doing.

MR. SHEPHERD:  Well, it's interesting you raise the harmonization, because you said that on pages 11 and 12 in the transcript.  You said that you wanted to finish the harmonization first, but, of course, this is a study about whether the harmonization is being done correctly, isn't it?

MR. ROGER:  No, the study is to determine if the costs are allocated correctly.  Nothing to do with the harmonization.

MR. SHEPHERD:  Well, you're harmonizing into classes that are being challenged as whether they're the correct classes or whether the costs are being allocated correctly; isn't that right?

MR. ROGER:  That's right.

MR. SHEPHERD:  And so you're saying, Okay, first let us finish doing it wrong before we decide -- before we do a study to see what the right way is.  Isn't that what you're saying?

MR. ROGER:  No.

MR. SHEPERHD:  Well, you don't have a theoretical basis or an empirical basis for the way you're doing it, do you?  You've admitted that.

MR. ROGER:  The customer classes that we are recommending and that were approved by the Board were the logical customer classes that we felt properly reflect costs to those customers.  So I don't buy the characterization that what we are doing is wrong.

MR. SHEPHERD:  Well, didn't your own consultant say that there was no empirical basis for the classes you were proposing?

MR. ROGER:  I don't believe he said that.  What he said is basically the customer classes that we're having are similar to the customer classes that other LDCs have, which is a residential, commercial, and a large user class.

MR. SHEPHERD:  Well, I'm not -- that's not what we're talking about.  We're talking about urban versus rural, aren't we?  And in the urban versus rural distinction, your consultant, didn't he say that I haven't been able to find any basis for the distinction as Hydro One is doing it.  Isn't that right?

MR. ROGER:  That's correct, because there's no other jurisdiction in Canada that serves the kind of utilities that have the kind of electricity delivery structure that is in Ontario, so I'm not surprised that you wouldn't find anything similar.

MR. SHEPHERD:  And isn't it true that in 2007-0681 you admitted on the stand that you didn't know where the 3,000 customers and 60-per-kilometre tests came from; isn't that right?

MR. ROGER:  That's correct.  I also testified that I thought it was something that tried to emulate what other LDCs' density was, but I didn't have any proof of that.  But that was my testimony.

MR. SHEPHERD:  So the classes that you've set up don't have any empirical basis, do they?

MR. ROGER:  The density base is legacy.  Definitions that we continue to use for urban, R1 and R2.

MR. SHEPHERD:  I'm not asking whether you've always done it that way, Mr. Roger, I'm asking whether there's an empirical basis for doing it that way.  Is there?

MR. ROGER:  If you mean empirical meaning cost-based justification, there isn't.  But we have a proxy methodology that is also a proxy methodology similar to what the consultants have suggested we could be doing.  A precise methodology is very expensive to do.

MR. SHEPHERD:  And you haven't -- well, you actually said yesterday that that's not the right way to do it.  The right way to do it is to decide what your classes are first, and then decide how to do cost allocation, and not find out the costs first; right?  You were talking with Mr. Buonaguro, isn't that what you said?  First decide the classes.

MR. ROGER:  Correct.

MR. SHEPHERD:  And how do you propose that the classes be decided if you don't have any information?

MR. ROGER:  Well, the first thing is to define the classes and it could be like Dr. Woo and Mr. Todd suggest, define the classes based on municipal boundaries to define urban versus rural.  It could be what we have definition of a class there of at least 3,000 customers with a density of at least 60 customers per kilometre.  It could be by postal code.  There are different ways of defining urban.  None of them is cost-based.  They're all a proxy.  So I can't say that one methodology is going to be better than another.

MR. SHEPHERD:  Then how does the Board decide?  Is it arbitrary?

MR. ROGER:  The Board has to decide based on the information that they have, also where the customers' legacy definitions are.  One of the criteria from Bonbright is customer impacts, and sometimes things are left the same because the impact of doing something that is more accurate may be very disruptive to the customers.  And a proxy methodology is always second-best to actual cost, but it is an accepted methodology to try to reflect cost in rates.

MR. SHEPHERD:  So you're saying that the Board should decide to leave it the way it is, because we don't know whether the way it is is right or not, and because we don't know whether it's right, we should just leave it?


MR. ROGER:  And also because the alternatives that are being suggested are not necessarily more cost-based than what we have right now.


MR. SHEPHERD:  Well, but what you've said is we don't want to go gather the cost information to find out.  Right?

MR. ROGER:  It's a very expensive exercise.  The customer would have to bear the cost of those.  And at the end, we are not sure that we are going to get much different answer than what we have right now.

MR. SHEPHERD:  Well, how would you know if you don't have the information?

MR. ROGER:  You would have to collect the information, but knowing that you're going to be spending a lot of money that at the end may result in no change.

MR. SHEPHERD:  So that's what I'm trying to drive at here.  So this Board has to determine whether you should be required to comply with the order of this Board from two years ago.  In doing that, you're saying:  We don't want to give you any information.  Then how are they supposed to make that decision?

MR. ROGER:  I'm not saying we don't want to give any information.  What I'm saying is the information required is not available.  We would have to undertake a study to be able to collect the information.

MR. SHEPHERD:  But isn't that the study that the Board told you to do already?

MR. ROGER:  Yes, it is.  But that's the reason we hired a consultant and you hired your own consultant, and both came to the same conclusion:  That it would be very expensive to collect the data required to do a proper study; that there are proxy methodologies that could be used to achieve it at a lower cost; but that the methodology that Hydro One is doing is a valid proxy as well.

MR. SHEPHERD:  So you're saying Dr. Woo said that, that the way you're doing it is a good way to do it?  Do you have a reference for that?

MR. ROGER:  If I can look at Dr. Woo's study.  On page 11 of Dr. Woo, it says there at the bottom of page 11 -- the question is:

"What customer-related drivers are commonly used to explain the cost differences between two areas?"

And he's saying:

"Based on my review of the econometric costs studies in Table 2, these drivers are total megawatt hours volume, number of customers, and line kilometres."

And those are exactly the three parameters that we used in the density weighting factors that we developed.  We used the distance.  We used the consumption.  We used the number of customers.

So to me this tells me that the proxy methodology that Hydro One is doing is in the right direction, because it's using the similar parameters that he's identified here.

MR. SHEPHERD:  I see.  So that's for how you allocate the costs, that's not for how you established the class, is it?  You've established the classes in an arbitrary way; right?

MR. ROGER:  The classes the way that we've established are based on the legacy definition, and Dr. Woo also agreed that the 2,000 customer municipal boundary definition is also arbitrary, it's not cost-based.

MR. SHEPHERD:  Okay.  So I come back to the same question.  How do you think the Board should decide between the two?

MR. ROGER:  Well, the Board has the evidence that we provided.  Has now the expert testimony of two experts, Dr. Woo and Mr. Todd, and they would decide what Hydro One should do next, based on the evidence that is in front of them.

MR. SHEPHERD:  I wonder if you could turn up K9.1, please.  Do you have at that?

MR. ROGER:  K9.1; yes.

MR. SHEPHERD:  Okay.  I have the thinner version of it.  And it's not just printed small.

And I'm looking attachment 1, which is a three-page list of total bill impacts.  You have that?

MR. ROGER:  I believe so.  The heading is "Schedule G1.08.01" on the first page?

MR. SHEPHERD:  Yeah.

MR. ROGER:  I have that.

MR. SHEPHERD:  Okay.  And I'm not actually looking at the impacts on this, I'm looking at the list of towns.  And if you go to the third page, you see the ones that are in the urban class, these are the towns that are in the urban class; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  And so like Smiths Falls, for example, and Brockville are in the urban class; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  Now, not all of those towns are in the urban class, are they?


MR. ROGER:  These 11 acquired LDCs have customers that meet the urban density criteria of at least 3,000 customers and 60 customers per kilometre.

MR. SHEPHERD:  But, for example, just start with Brockville, for example.  Brockville also has customers that don't meet that category, right?  They're in town but they don't meet that category?

MR. ROGER:  Yes, and they would have been classified as R1 customers based on the last proceeding.

MR. SHEPHERD:  And in fact, that's the same of all of these towns; that all of them have customers that are not considered urban; right?

MR. ROGER:  Some customers, correct.

MR. SHEPHERD:  Okay.  And similarly you have towns here, and I'm looking at towns like Grand Bend, I was there this last summer, and Napanee, and others.  There's no customers in those towns that are considered urban for this purpose; right?

MR. ROGER:  Correct.

MR. SHEPHERD:  It's true, it's correct, isn't it, that somebody who lives in Grand Bend is cheaper to serve than somebody who lives in a rural area; isn't that right, generally speaking?

MR. ROGER:  Probably, but if I can refer you to Exhibit H for interrogatories, tab 7, schedule 115, which is an interrogatory from VECC, where they asked us about the number of customers in the R1 class, in your example, Grand Bend has a total of 1,000 customers.

MR. SHEPHERD:  Mm-hm.

MR. ROGER:  So even under the definition that Dr. Woo is suggesting, they still would not be urban customers.

MR. SHEPHERD:  I understand.  But they're still cheaper to serve?

MR. ROGER:  We don't know for sure.

MR. SHEPHERD:  You've been in the business a long time.  It's pretty likely, isn't it?

MR. ROGER:  If you define urban customer as being 1,000 customers and more, and then you do the cost allocation to support that, you will find probably that it's lower cost to serve those customers.  But it's a matter of how you define urban versus rural.

MR. SHEPHERD:  Okay.  That's what I'm trying to get to, and that's why I brought up this list, because I'm looking at this list and I'm saying, Well, this is not about whether 3,000 or 2,000 is the right number, or 1,000 or 375.  It's about whether people in these towns get lower rates or higher rates, isn't it?

MR. ROGER:  And that's a result of the definition we are using for an urban versus rural and which customers qualify for urban or not.

MR. SHEPHERD:  So it has real practical impacts on these people.  And, by the way, it's not just these people, is it, because you have another hundred towns in the legacy area, don't you?

MR. ROGER:  Yes.

MR. SHEPHERD:  And so you're going to have a similar split.  Ten percent of the customers are going to be in urban, and 90 percent are going to be in rural, right, roughly?

MR. ROGER:  I don't know if the 10 percent and 90 percent is right, because our urban class right now has around roughly 150, 160,000 customers.  The R1 has between 350 and 400,000 customers, and the R2 similar numbers.  So the 10/90 percent, I'm not sure.

MR. SHEPHERD:  It's actually 12.7 percent of your residential customers are urban.  Will you accept that subject to check?

MR. ROGER:  Out of the total number of customers, 1.2 million sounds about right.

MR. SHEPHERD:  So the point I'm trying to get at is this, and maybe it's simpler than I'm making it out to be.

When you're talking about this distinction between class definition of this type or this type, and how you allocate the costs, for that matter, you're talking about whether customers in these towns pay more or less; isn't that right?

MR. ROGER:  That's a direct result of the customer classification, yes.

MR. SHEPHERD:  Okay.  I want to turn to just a couple of other smaller areas relating to -- if I can find my notes -- relating to deferral and variance accounts.


And let me start with the OEB cost differential account, which you talked about with Mr. Buonaguro yesterday.  And if you want the transcript reference, it's page 157 of the transcript yesterday.

And Mr. Buonaguro asked you yesterday about the precedent you used, which is the EB-2008-0272 case, and you said, well, it's not exactly the same, but it's similar.

MR. FRASER:  What I said was one element of the three elements that were proposed were reflected in that precedent.

MR. SHEPHERD:  Okay.  Isn't it true that the account you're asking for in this case is essentially identical to one you asked for in 2007-0681?

MR. FRASER:  I think it's substantively the same.

MR. SHEPHERD:  And didn't they say no?

MR. ROGER:  Yes, they did.

MR. SHEPHERD:  And why do you think the Board will say yes this time?  You keep asking until they say yes?

MR. FRASER:  It's not a general practice.  The view is that the account has been continued on the transmission side, and also that given changes in the industry coming up, there is the potential for -- we say there's the potential for OEB-sponsored studies that we could be asked to undertake.

MR. SHEPHERD:  Isn't that exactly the same argument you made last time?

MR. FRASER:  I'm not aware of the specifics of the argument we made last time, but we do -- we do have the continuance of the account on the transmission side.  And given that, we think there's merit in the same account being established on the distribution side.

MR. SHEPHERD:  What I'm asking is:  What is different in your situation today from 2007-0681?

MR. FRASER:  I think I've answered that, that there's the continuance to the account on the transmission side, as well as the potential for studies that could be asked for in -- as a result of the significant changes in the industry.

MR. SHEPHERD:  So if the studies argument was one you made in 2007-0681 and the Board rejected it, if that's true, and if -- and if the transmission account is much narrower, then do you have another reason why the Board should approve it this time?

MR. FRASER:  Not another reason, but I think the circumstances are different than they were back then in terms of the potential for studies, given the changes upcoming in the industry.

MR. SHEPHERD:  Okay.  The next one is with respect to the IFRS deferral account, and you might want to turn up H1-119.

MR. ROGER:  We have that now.

MR. SHEPHERD:  You have that?  So the IFRS report said you can establish a deferral account for the administrative costs associated with IFRS.  And you want to do that; right?

MR. FRASER:  We're required to do that.

MR. SHEPHERD:  Yes, and so you're doing that; right?

MR. FRASER:  We are doing that.

MR. SHEPHERD:  Okay.  But you want another account; right?

MR. FRASER:  Yes, we do.

MR. SHEPHERD:  And this other account is one that would record the impact on your revenue requirement of IFRS changes; right?

MR. FRASER:  No, that's too general a definition.  The account that we've asked for specifically is to capture any changes in IFRS standards or any significant changes in the interpretation of IFRS standards that occur through the rate period.  Specifically, the exposure draft on rate-related activities has a significant potential to impact our costing.

MR. SHEPHERD:  Now, you argued for that in the IFRS consultation, too, right, for an account like that?

MR. FRASER:  I don't recall.

MR. SHEPHERD:  But the IFRS report rejected the notion that you should have an account like that, didn't it?

MR. FRASER:  No, I don't believe it did.  I think the IFRS report rejected an account to capture impacts of IFRS on revenues -- or on net income.  So I think this is a little bit different, and I understand why you're confusing the two.


But we're specifically asking for something that relates to changes in IFRS.  We're not asking to be held harmless for IFRS.

So, again, we can't predict changes that the International Accounting Standards Board is going to inflict on all people that use IFRS over the next couple of years.  So we think that's an item that's outside of management's direct control and can't be predicted.


For that reason, we're asking for a variance account to capture changes that come off IASB initiatives, including major interpretations of existing standards.

MR. SHEPHERD:  But all the standards are in flux right now?

MR. FRASER:  Well, accounting standards are always in flux.  Canadian GAAP, US GAAP, IFRS standards are always in flux.

But we do have a situation where we have one major standard that affects rate-regulated activities that is in the process of either being born or being rejected.  We don't know what's going to happen with that, and that has a significant impact on our accounting and all utilities' accounting.

MR. SHEPHERD:  So then this is something that really should apply to all utilities?

MR. FRASER:  I would think that's reasonable.

MR. SHEPHERD:  I see.  And let me ask you a question, then, about the pension cost differential account.

MR. FRASER:  Okay.

MR. SHEPHERD:  And what I'm looking at is Exhibit H, tab 7, question 99, which is an IR from VECC.  Do you have that?

MR. FRASER:  Yes, I have it.

MR. SHEPHERD:  So in section A of your response, you say that, "This account is an extension of the account already approved in 2007-0681," is that right?

MR. FRASER:  Yes, it is.

MR. SHEPHERD:  So is there any change to it or is it identical to what you asked for then?  It's just a different year?

MR. FRASER:  I think the changes that we are -- have a new pension valuation that is going to be effective December 31st, 2009, that won't be available until September of 2010.

So the pre-existing account was capturing changes in contributions due to things like changes in base pensionable earnings.

In this circumstance we are expecting a new pension valuation, and the results of that pension valuation can't be predicted.

MR. SHEPHERD:  So that's a big change.  I mean, this valuation could be a massive change, couldn't it?

MR. FRASER:  Eventually.  It could be significant.

MR. SHEPHERD:  So the amounts that are in there now are not valuation-based.  They're not based on actuarial reporting.  They're based on other things.

MR. FRASER:  Correct.

MR. SHEPHERD:  So this account that you're asking for now wouldn't have captured those things, the old account wouldn't have captured a valuation change because you weren't having one; right?

MR. FRASER:  Well, I think theoretically it would have if we were having one, and we could have triggered one at any point in time had we chosen to.  We didn't do that.  Had we triggered that, it would have been captured in that account.  So the definition of the account, I think, is continuous.  The circumstances, I agree, are different.

MR. SHEPHERD:  And so how much money are we talking about?  Do you have any idea?

MR. FRASER:  Well, if we could predict it, we wouldn't need a variance account.

MR. SHEPHERD:  Well, but presumably, internally, you've looked at it; right?

MR. FRASER:  I don't have any knowledge of predictions.  To a large extent that's outsourced to the actuary.  That work is done through 2010, effective the end of 2009.  So we won't have information on that until close to the end of the process, would be my expectation.  And that's why we need a variance account, is because we can't predict those impacts.

MR. SHEPHERD:  Okay.  Those are my questions.  Thank you, Madam Chair.

MS. NOWINA:  Thank you, Mr. Shepherd.  Mr. Millar.

MR. MILLAR:  Thank you, Madam Chair, and good morning panel.  I have a couple of documents that I'd like to circulate before I begin.  These are documents that are not on the record in this proceeding but I believe they are all either Board documents or Hydro One documents.  I provided copies to your counsel and Mr. Van Dusen.  And I would propose to enter them as exhibits unless there are any objections.

The first one is a, in fact, a package of documents entitled "Board Staff cross-examination materials for panel 5."  And I propose to call that Exhibit K10.1.
EXHIBIT NO. K10.1:  BOARD STAFF CROSS-EXAMINATION MATERIALS FOR PANEL 5


MR. MILLAR:  And then there is a separate stand-alone document which is entitled "Feed-in tariff program" and it is taken from Hydro One's website.  I propose to call that K10.2.
EXHIBIT NO. K10.2:  DOCUMENT ENTITLED: "FEED-IN TARIFF PROGRAM"

MR. MILLAR:  Witness panel, do you have those documents?

MR. ROGER:  Yes, we do.
Cross-Examination by Mr. Millar:

MR. MILLAR:  Before I begin, I do have -- the cross-examinations from today have led me down a different path for a few things.  And I'm going to do my best to ask some questions to clarify the record on a few points.  So you may have to bear with me a little bit because I hadn't prepared this much in advance.

I'd like to ask you about the bill impacts that you had originally forecast and now how the bill impacts are affected by the updates in the cost of capital.  And I think the easiest place to look at this might be Exhibit J4.4.  I believe Mr. Shepherd discussed this with you previously.

I picked this because I know you have it.

MR. ROGER:  I have J4.4 with me.

MR. MILLAR:  And part of this undertaking response is to present the new, I guess these would be the average distribution bill rate impacts.  You'll see the third section here says:  "DX rates," and then "as per filing," and then the update.  Do you see that?

MR. ROGER:  Yes, I do.

MR. SHEPHERD:  And if you look at "as per filing," the impacts for 2010 are 9.7 percent, and then 13.3 percent for 2011?

MR. ROGER:  Yes, I see that.

MR. SHEPHERD:  And then, of course, you've updated that.

Can I ask you, in fact, we see these numbers again, maybe I'll ask Mr. Thiessen to pull this up on the screen at Exhibit A, tab 2, schedule 1 -- A, tab 2, schedule 1, page 2.  This is one of the first exhibits filed in this.  This is what Hydro One entitled "The application," so I take it this schedule is the overview of the integer entire application?

MR. ROGER:  That's correct.

MR. MILLAR:  And if you look at paragraph 4, we see those same numbers, the 9.7 percent for 2010 and 13.3 percent for 2011?

MR. ROGER:  Yes, I see --

MR. MILLAR:  And we're talking about the same numbers here; is that right?

MR. ROGER:  Correct.

MR. MILLAR:  And to calculate these numbers, can I ask you what average usage you assumed from the customers?

MR. ROGER:  The 9.7 and 13.3 percent were calculated based on the -- taking the 2010 volumes times the current rates.  Compare that versus the 2010 volumes and the revenue requirement we're asking for.

So it's all based on the sales forecast for 2010.  So it's not based on an average consumption by class; we take the total sales forecast for 2010.  We multiply by the existing rates, which in this case will be the 2009 rates, and compare that revenue versus the revenue requirement.  And that's an increase of 9.7 and 13.3 percent.

MR. MILLAR:  So you don't presume, for example, often when applicants or the Board, for that matter, are crafting the notice, prepare the average bill impacts, they would presume, for example, a thousand kilowatt-hours per month?  That's not how this number was calculated?

MR. ROGER:  This particular number, no, that's not the way it was calculated.  It's an overall sort of approach before we get into the cost allocation and rate design that determines the revenue requirement by customer class, because that's a way you could then take, by customer class, average consumption, and what the impacts will be.  This is an approximation based on total revenue requirement and total sales for the system.

MR. MILLAR:  So it presumes that customers in -- that essentially the customers would use about the same amount of power year over year; that the usage would be the same?

MR. ROGER:  The usage is the same, it's the rates revenue of the revenue requirement that has changed.  Correct.

MR. MILLAR:  I hesitate to ask this but if you look at the Board's notice on this, you're familiar with the notice, obviously.  Do you have a copy of the notice handy?

MR. ROGER:  Yes, I do.

MR. MILLAR:  If you look at page 2, at the top of that page, you see bill impacts, it says:
"If the application is approved as filed, an average customer would experience an increase in the delivery portion of their electricity bill of approximately 9.5 percent in 2010 and 13.3 percent in 2011."

That almost exactly matches what is stated in Exhibit A, tab 2, schedule 1.  I'm not sure why it's 9.5 versus 9.7.

And in fact, I know that you didn't -- in fact, it's the Board that creates the notice.  But is it your understanding that that's where those numbers came from?

MR. ROGER:  Yes.

MR. MILLAR:  And then if you go down the page a little bit, the third complete paragraph, it says:
"For 2011, the bill impact on the delivery portion of the bill will range from 7.7 to 23 percent for residential customers consuming 1,000 kilowatt-hours per month."

Now, I know we're actually talking about 2011 here, versus 2010 -- well, maybe -- for 2010 it says the same thing, in fact, it uses the thousand kilowatt-hours per month.  Is that exactly accurate?  Were these numbers actually calculated using average uses of 1,000 kilowatt-hours per month?

MR. ROGER:  Yes, for that paragraph, for 2010 and 2011, yes.  This is after the result of the cost allocation and any mitigation that is required.

MR. SHEPHERD:  Okay.  So that is correct.  The Board's notice is correct in that respect.  At least it was correct when it was issued?

MR. ROGER:  Absolutely.

MR. MILLAR:  Okay.  So we were using 1,000 kilowatt-hours per month.  And the figures there were provided by Hydro One, am I correct?  The average between the decrease of 1.3 and an increase of 24.6 percent, those calculations were done by Hydro One?

MR. ROGER:  Correct, and they are also in the evidence.

MR. MILLAR:  Yes, they are, and they're based on an average use of 1,000 kilowatt-hours per month?

MR. ROGER:  For residential customers.

MR. MILLAR:  For residential customers, okay.  You are familiar, I take it -- I don't have a copy of this handy, I apologize, because this is a late-breaking set of questions, as I said, but you're familiar with the Board's filing requirements for transmission and distribution rate applications?

MR. ROGER:  Yes.

MR. MILLAR:  And I'm going to refer to something.  I can maybe pass it to you.  I apologize that I don't have extra copies available.  In fact, I do have the relevant page, a single copy.  I can get additional copies.  We may even be able to pull it up on the screen here.


But at page 48 of that document, it states that -- you'll see at the bottom:
~"Utilities must provide bill impact for residential at 800 kilowatt-hours and for GS 2,000 kilowatt-hours."

Now, I know in your application you actually did provide all those impacts.  You provided impacts for a range of usages; is that correct?

MR. ROGER:  Correct.

MR. MILLAR:  But the number you -- I guess the overall number you provided, you used 1,000 kilowatt-hours.  The number that ultimately made it to the notice is based on 1,000 kilowatt-hours?

MR. ROGER:  Correct.

MR. MILLAR:  And why is it that -- I don't say this in an accusatory fashion, at all.  I just want a simple answer here.  Why did Hydro One present those figures based on 1,000 kilowatt-hours a month versus 800 kilowatt-hours per month?

MR. ROGER:  The reason is that we have three year-round residential customer classes, UR, R1, R2, and based on 2008 figures for consumption, on average, the UR consumes around 800 kilowatt-hours, the R1 around 1,000 kilowatt-hours and the R2 around 1,400 kilowatt-hours.

R1 is a customer class that has the most number of customers, by number of customers for year-round residential, and it's around 1,000 kilowatt-hours.  And that's the reason we decided that 1,000 kilowatt-hours, in the case of Hydro One, will be more representative of the residential year-round customers that we have than 800 kilowatt-hours.

MR. MILLAR:  You may be aware that in some of the Board's newer notices for some of the cost-of-service application, it has in fact been using 800 kilowatt-hours to represent an average customer.  Now, I know there are all sorts of additional difficulties imposed here by the harmonization plan and that there's 88 existing accounts and they're all being harmonized into, I guess, the three new residential accounts.

But would you care to comment on why that may or may not be appropriate -- may or may not be an appropriate figure for Hydro One to use, to the extent you didn't in your previous answer?

MR. ROGER:  I thought I did explain it before.

MR. MILLAR:  Okay.

MR. ROGERS:  Because for us 1,000 kilowatt-hours is more representative of the average consumption than 800.

MR. MILLAR:  Thank you.  In terms of your mitigation plan, I confess I'm not an expert on how the mitigation plan works.  There's others who know that better than I do.  But, generally speaking, where an average bill impact is going to be above 10 percent, you look at mitigation measures; is that correct?

MR. ROGER:  On total bill; correct.

MR. MILLAR:  Yes, on total bill.

MR. ROGER:  But what we did is we reduced the volumetric charge to make sure that 1,000 kilowatt-hours in the case of residential customers, the impact, taking into account the distribution revenue requirement and the retail transmission service rates, would be at 10 percent or less.

MR. MILLAR:  And you've answered my next question, which I think is you used 1,000 kilowatt-hours to make that calculation?

MR. ROGER:  For year-round residential customers, yes.  For seasonal customers, we use 500, because 500 kilowatt-hours is more representative of the average consumption by seasonal customers.

MR. MILLAR:  And is there a third residential class?  There's seasonal.  There's -- maybe -- let me ask again.

Who did you use 1,000 kilowatt-hours for?

MR. ROGER:  For the urban residential, the R1.

MR. MILLAR:  Yes.

MR. ROGER:  And the R2.

MR. MILLAR:  Okay.  So both of those.  And then for seasonal, you used 500 kilowatt-hours?

MR. ROGER:  Per month; correct.

MR. MILLAR:  Okay.  Thank you for that.

I'm going to move to the next area.  I suspect this next set of questions may be for you, Mr. Fraser.  Could I ask you to -- in Exhibit K10.1, I've written in handwriting numbers at the bottom.  If you could turn to page 1, and then I guess page 2?

Page 1 is the cover page.  This is the Board's Accounting Procedures Handbook for Electric Distribution Utilities.  I take it you're familiar with that document?

MR. FRASER:  Yes, I am.

MR. MILLAR:  And then page 2 here is page 19 from that document, and it discusses -- you'll see at the top it says "article 490." And then there's (c), power charges, retail settlement variance account for power.  That's the RSVA-Power account.

MR. FRASER:  Right.

MR. MILLAR:  And I'll just -- I'll read from that first paragraph.  It says:

"The RSVA-Power account is established for the purpose of recording the net difference in energy cost only.  Net difference refers to the difference between the amount charged by the IESO, host distributor or embedded generator based on the settlement invoice for the energy costs, and the amount billed to customers for the energy costs.  Note that these differences would be composed of differences in energy price and/or energy quantities, as well as the difference between estimated and actual line loss factors."

Do you see that?

MR. FRASER:  Yes, I do.

MR. MILLAR:  Now, it's my understanding that Hydro One does not, in fact, record the revenue impact of the differences between its estimated or forecast line losses and its actual line losses; is that correct?

MR. FRASER:  That's correct.

MR. MILLAR:  And why don't you do that?

MR. FRASER:  That issue has been discussed at previous hearings, and I can point you to some detailed interrogatories that do provide some background on that from the hearing EB-2005-0378, and the two relevant exhibits, H, tab 4, schedule 64, and H, tab 1, schedule 161.  So those provide a good background on this issue.

The general -- or I guess the short version of the reason would be that Hydro One has determined that there is no practical and cost-effective way of accomplishing the measurement of actual line losses.  And the second exhibit that I referred you to actually refers to a Kinectrics report that supported that position.


The view as that there would be a requirement to install thousands of extra metering points to accomplish the measurement of actual line losses, and that would be exorbitant in terms of cost, and it also wouldn't remove the potential for error, so it would leave a residual potential for error that I believe was in the -- I think it quotes it could be as high as 20 percent.

So the company's position is that, given that, there is no cost-effective way of measuring the line losses for a system of our type, combined with the fact that the Board didn't require us to install those metering points.


It was also -- I believe the issue was discussed at the most recent hearing.  I've forgotten the reference.  The 0681 hearing, anyway.  I think there were some transcript references there that I can also point you to, if that would be useful.

MR. MILLAR:  Well, let's back up a bit and make sure that we have a common understanding of what exactly the issue is.

What happens, as I understand it, is that Hydro One has certain forecasts for line losses that are built into their rates; is that correct?

MR. FRASER:  My understanding is that we're using the Board-approved assumptions --

MR. MILLAR:  Yes.

MR. FRASER:  -- for line losses.

MR. MILLAR:  Right.  You will apply for them, and then the Board approves them.  And how that would work is let's just take an average customer, for example, and in that customer's rate class, let's assume the Board approved line losses of 6 percent.

And so what would happen is if a customer used 100 kilowatt-hours in a given month, Hydro One essentially grosses up the bill to -- and assumes that they used 106.  Is that how that works?

MR. FRASER:  I don't have specific knowledge of how that works, but it sounds reasonable.

MR. MILLAR:  Subject to check, that's how it works?  That's how you recover the costs of those line losses?

MR. FRASER:  We basically assume -- we use an accrual basis, so we assume that everything we buy from the IESO we deliver to customers.

MR. MILLAR:  But of course you don't; right?  That's why we have line losses.  So the line loss adjustment factor is meant to account for that?

MR. FRASER:  Right.

MR. MILLAR:  And then in any given year, as good as your forecasting may be, your actuals are always going to be at least a little bit different; is that fair?

MR. FRASER:  Actuals to the extent they could be measured.

MR. MILLAR:  Okay.   We'll follow up on that but I just wanted to make sure we have a common understanding of the problem.  And my reading of the RSVA power account is it's requiring utilities to record the revenue impact of that difference between forecast and actual, can we agree on that?

MR. FRASER:  Theoretically, yes.

MR. MILLAR:  And Hydro One's opposition to this, as I hear it from you, is you don't -- you're not able to measure the differences between actuals and forecast?

MR. ROGER:  I'm not sure it's opposition to it.  I think we have a very complex system.  But in your example, we -- let's assume the residential class, the forecasted loss factor is 6 percent.  How could we, after the fact, make sure the actual losses for at that customer class if we don't have the proper meters in place?  Our system supplies not only residential customer, also general service and the sub-transmission customers.  So we have an issue that we cannot measure and isolate what the actual losses would be, in your example, to a residential class.

MR. MILLAR:  Could I ask you to turn to page 6 of K10.1?  I think this actually gets a little bit to what you were discussing about.  This is from Hydro One's rate tariff, and this is where the individual loss factors are shown; is that correct?

MR. ROGER:  Yes, I see that.

MR. MILLAR:  And this is for 2009, but I understand you are applying for the same loss factors for 2010 and 2011; is that correct?

MR. ROGER:  Correct.  We're not applying for a change in the loss factor.

MR. MILLAR:  Right.  So here you have -- this is what you were talking about, right?  You have different loss factors assigned to different rate categories.

MR. ROGER:  That's correct.

MR. MILLAR:  And they range from a low of about -- the way I read it, if you look at general service DGEN 1.061, that means a loss of factor of 6.1 percent; is that right?

MR. ROGER:  That's right.

MR. MILLAR:  So they range from -- I see a low of 1.61 percent to about 9.2 percent at the high end; is that right?

MR. ROGER:  For this particular group of customers, we also serve what we call embedded customers --


MR. MILLAR:  Okay.

MR. ROGER:  -- that have much lower losses.  I believe it's 3.4 percent for them.

MR. MILLAR:  And then could I ask you to turn to the last page, page 11 of this package.  This is a chart prepared by Board Staff.  It's taken entirely from the RRR data that Hydro One filed except for the last column, which is just derived by dividing column 4 by column 2.  Do you have any reason to dispute the figures in this chart?

MR. BUT:  May I comment that the actual line loss calculated --

MR. MILLAR:  Yes.

MR. BUT: -- is basically expressed as distribution system loss, which is column 4, divided by column 2, which is the wholesale KWH.  So this actual loss is expressed in terms of the wholesale KWH, and that is the reason why you get around 6.8 percent.

If you were to do the calculation slightly differently, which is using column 4, distribution system loss, expressed as a percent of the retail KWH, column 3, then your calculation would be around 7.3 percent.

MR. MILLAR:  Okay.  So we've done the losses at the wholesale level.  You're saying if you do it at the retail level you get a slightly higher figure of about 7 point --

MR. BUT:  Right.  And in terms of the page 6 information you point us to.

MR. MILLAR:  Yes.

MR. BUT:  That is being calculated on a retail KWH basis.

MR. MILLAR:  Okay.  Thank you for that.

MR. BUT:  And I also want to take the opportunity to inform the Board that we -- load forecasting staff did some analysis using wholesale purchase information and then compared to our CSS information, allow for normalizations, and all that.  And for the year 2000, for the period 2002 to 2006, the calculation we have after normalization is 7.9 percent, and that compared very well, exactly the same as the Board, overall Board-approved number of 7.9 percent as well.

MR. MILLAR:  Okay.  I'm not quarrelling with the accuracy of your forecast.  You agree with me that the forecast will never exactly match the actual, is that fair, or it would be an extremely rare event?

MR. BUT:  Right.  Right.  I agree.  But I just want to say that for the period of 2002 to 2006, based on our calculation after the fact, we found that the line losses we used is consistent with the Board-approved rate on overall basis.

MR. MILLAR:  Thank you for that.  What I'd like to do, if we could flip back to page 6 is I'd like to know how you arrive at the individual loss factors for these individual rate categories.  And my question is:  Do you use a top-down approach or a bottom-up approach?  And what I mean by that is, to calculate the individual numbers, do you look at the losses overall and then allocate them to the classes, to the individual classes?  Or do you try and build it up from the bottom to calculate the losses for each customer class and then you would total that to get your overall losses?  How do you come to those figures?

MR. ROGER:  I think a bit of history might be required here.  Originally we had losses when we opened the market up in May 2002, based on secondary, primary, and embedded customers, and that the losses were 9.2 percent for secondary customers, 6.1 percent for primary served customers, and 3.4 percent for embedded customers.

And that included the site-specific losses, the SFLF, and the transformation losses.

MR. MILLAR:  You build it from the bottom up; right?  You look at it from a class-by-class basis?

MR. ROGER:  That was from the selected studies that we did, I believe, in certain locations to try to determine   what the losses for the embedded customers would be, and then based on engineering study, we tried to determine the losses for primary customers and secondary customers.  But it was not based on actual measures for the whole system.

And then, when we did the harmonization, we proposed the harmonization for 2008, and we were bringing the acquired customers that had a default value for losses with the legacy customers, we proposed and the Board accepted that the UR losses would be 7.8 percent, which was sort of a weighted average of the legacy UR and the acquired UR.  The same thing for the R1 customers, and the R2 customers were kept the same as 9.2 percent.

We also changed that we used to have a single phase and a three-phase general service customers to line it up more with what other LDCs have, we did the energy bill and demand bill.  And we proposed and the Board accepted that for energy bill customers, losses were going to be 9.2 percent, and for demand bill customers, they were going to be 6.1 percent.

MR. MILLAR:  And so on.

MR. ROGER:  Correct.

MR. MILLAR:  Mr. Fraser, you mentioned a measurement issue.  Could you discuss that with me a little bit more?  I'm still not quite understanding why you can't -- I'll let you explain it, but my problem is I don't see why you can't determine the difference between what you thought the line losses were going to be versus what the line losses actually are.

MR. ROGER:  Let's take a simple example.  And let's say we have two customer class, residential and general service.  But we serve those customers from the same transformers and the same feeders.  And when trying to determine what the losses are by customer class, you would need to line up what you buy from the IESO, what you sell to the customers.

MR. MILLAR:  Yes.

MR. ROGER:  The meters for the customers right now do not record when and how much they consume by hour.  They just total up.  And also the billing system doesn't line up for the customers with the billing system that we get the bill from the IESO.  The only way that you could do a proper analysis, like you're suggest, you have to make sure that you have information accurate, to the hour, of how much you bought, and how much you sold for the customer classes lining up at the same time.  So it would be, for example, the bill from the IESO is from the first hour of the month to the last hour of the month.  We have to make sure that the customer's meter allows us to find out how we sold to the customer for the same period.  Right now it doesn't work like that.

MR. MILLAR:  Well, that would be a very pure way to do it.  But wouldn't there be a -- couldn't you do a rougher version of the same thing?  For example, could you take -- in any given year, you know what your actual line losses are; correct?  After the fact, you'll know what your actual line losses are for the system as a whole?

MR. ROGER:  You still need an approximation, because even for the year, you're taking it from January 1st to December 31st, but not all your customers get billed from January 1st to December 31st.  We have customers who get billed on a quarterly basis.

MR. MILLAR:  Okay, fair enough, but you do have an approximation.  For example, the numbers that we -- well, that in fact we just took your numbers, but for page 11 you show distribution system losses.  You report that to the Board every year?

MR. ROGER:  Yes, we do.  But this also, I believe, covers only what we call non-market participants.  I'm not sure that this includes market participant customers.  So you don't have the full picture here.

MR. MILLAR:  Okay.  But you also have a forecast of the loss factors that will be assigned to each class; that's correct?  That's what we have at page 6?

MR. ROGER:  Those are the Board-approved factors; correct.

MR. MILLAR:  And then I guess from that you should be able to calculate what your overall estimated forecast of line losses were going to be; is that correct?  You could come up with a calculation for that?

MR. ROGER:  Yes, and I believe that's what Mr. But was referring to.  That's the type of analysis that he did at the total level.

MR. MILLAR:  Yes.

MR. ROGER:  He looked at the forecast consumption times the approved loss factors and compared that for the total system with the actual losses.

MR. MILLAR:  Right.  And there's going to be a difference.

MR. ROGER:  And he said that it was very close --

MR. MILLAR:  Right.


MR. ROGER: -- the actuals to the forecast losses.

MR. MILLAR:  But they're not the same.  There would be a difference?

MR. ROGER:  Yes.

MR. MILLAR:  And there would be a revenue impact associated with that difference?

MR. ROGER:  Yes, to the extent that they're different; correct.

MR. MILLAR:  So why can't you take that number and simply allocate it to the classes, maybe not on a perfect basis, but couldn't you take that revenue and -- first, just put it in the RSVA account, as I think Article 490 requires?  And then you may be right you wouldn't get a perfect allocation of that, but life isn't perfect.  Certainly we could -- the smart people at Hydro One could figure out a way to allocate that.  Couldn't you do that?

MR. ROGER:  We could do that, but our accounting system is based on an accrual basis, not on an actual basis.  And this is a discussion that Mr. Fraser was referring to that we've had in a couple of proceedings, why we don't have a variance in that account, because we use the accrual method.

MR. MILLAR:  Could I ask you to turn to page 3 of K10.1?  This is the decision, I think, in phase 2 of the regulatory assets proceeding.  Are you familiar -- is somebody generally familiar with this?

MR. FRASER:  Generally.

MR. MILLAR:  And then you'll see I've excerpted a few pages.  If you turn to handwritten page 4, you'll see page 17 of the decision, Board findings at the bottom.  It says:

"Toronto Hydro, London Hydro and Enersource recorded variances between the Board-approved distribution losses and actual losses in RSVA-Power account 1588.  Hydro One did not record any variances." 

Can you explain to me why Toronto, London, and Enersource seem to have found a way to do this and it doesn't work for Hydro One?

MR. ROGER:  I can only assume that they made some assumptions with respect to what the losses are, but they also don't have the system that we have where we have embedded distributors in our territory.  For them, it's a much more compact territory that they serve and they have less customers.  They don't have the embedded distributors and the wide disparity of territory to be served.

MR. MILLAR:  If you flip to the next page, handwritten page 5, decision page 18, you'll see at the bottom of that first paragraph it says:
~"However, in the future the Board directs Hydro One to include line losses variances in account 1588 consistent with the other three applicants and APH 490."  

Do you see that?

MR. FRASER:  Yes.

MR. MILLAR:  I guess that's what we've spent the last 20 minutes discussing, so...

You wouldn't have anything to add, aside from what we've already discussed, on that point?

MR. FRASER:  Well, I think the references that I've already provided to you post-date that recommendation, anyway, or that requirement.

MR. MILLAR:  Yes.

MR. FRASER:  So it has come up in subsequent hearings where we have made the case that it's not something that we feel we can practically do at any kind of reasonable cost with any reasonable accuracy.

MR. ROGER:  If I could add, I think if you go to the proceeding EB-2005 for 2006 rate -- or 2005-0378, I think the Board in its decision addressed that issue.  And I believe they recommended that we do a better job of estimating losses for, at that time, the LV customers.  And we did that as part of the proceeding EB-2007-0681?


MR. MILLAR:  0681?

MR. ROGER:  Yes.

MR. MILLAR:  Okay.  Thank you for that.  I'm going to move on to another area.

There are other documents in K10.1, but I think they've already been covered by others, so I'm going to move to Exhibit K10.2.  This is the copy of something that comes from Hydro One's web page.  And you'll see it discusses -- it's generally about the feed-in tariff program.  And if you flip to page 3 of 4, you'll see a heading "Connection Impact Assessment".  And I'd like to make sure just that I understand what these are.  These are charges applied by Hydro One to customers who are seeking to connect to a Hydro One system under the FIT program; is that correct?

MR. ROGER:  This is an area that is not in our area of expertise, but when we saw this on Friday, when it was brought to our attention, we made some inquiries.  So we'll try to respond as good as we can.

MR. MILLAR:  Okay.

MR. ROGER:  I think you are correct this is also for RESOP and the FIT program.

MR. MILLAR:  RESOP and FIT?

MR. ROGER:  Yes.

MR. MILLAR:  And, in particular, what we're talking about here are connection impact assessments.  These are assessments that are performed by Hydro One; is that correct?

MR. ROGER:  I believe so.

MR. MILLAR:  And then you'll see that the chart below, it shows the costs, as they've called here, for that $3,000 for net metering, $3,000 for small projects and $5,000 for mid-sized projects, and then $6,000 on the next page for large projects.  Do you see that?

MR. ROGER:  Yes, I do.

MR. MILLAR:  Can you tell me under what authority Hydro One imposes those charges?  I didn't see that in your existing rate schedules or charges, Board-approved charges.

MR. ROGER:  I believe the Distribution Rate Handbook, the 2005, for miscellaneous charges, I believe it says that the utility can charge something based on a cost basis.  And as long as it's a cost basis, I don't think it needs to have sort of a specific rate approval.

MR. MILLAR:  And, sorry, could you provide that reference again?

MR. ROGER:  I believe it was the Distribution Rate Handbook in the 2005 for 2006 rate, and I believe it was chapter 11.

MR. MILLAR:  Okay.  Thank you.  Now, if we could turn now to your proposed rate schedule for 2010, if I could ask you - and I'll have it pulled up on the screen here - to turn to Exhibit G2, tab 4, schedule 1.  G2, tab 4, schedule 1, page 19, starting at page 19.  This is the miscellaneous charges.  Do you see that?

MR. ROGER:  Yes, I do.

MR. MILLAR:  And if you turn to page 20, the next page, you'll see 26(a) and 26(b).

MR. ROGER:  Yes.

MR. MILLAR:  So these are connection impact assessment charges for small and medium, which is $10,335, and 26(b) is for large and that's $70 more at $10,405.  Do you see that?

MR. ROGER:  Yes, I do.

MR. MILLAR:  Again, I don't suggest this in any accusatory fashion.  Why is it that you've put these into your charges if they weren't required before?

MR. ROGER:  Because we expect much more activity coming up from this kind of request, and we did a more detailed analysis on how much it would really cost us to provide these services.  And I think support for that was provided in Exhibit G2, tab 93, schedule 1, on page 9 on how we derived that $10,000 figure.

The $3,000, $5,000, and $6,000 figure that you got from our website --

MR. MILLAR:  Yes.

MR. ROGER:  -- at that time, those were very rough estimates of what it would cost us to do.  It was not based on detailed analysis.  As the activities started to pick up, we thought that we better have a more cost-reflective estimate, and that's the reason that we have the $10,300 there and $10,400.


So these are for somebody that wants a completely new CIA being done.  Sometimes we need to do sort of revisions to the CIA, and we were thinking perhaps in those cases that we would charge around half of that figure.

MR. MILLAR:  Though that's not explicitly set out here; is that fair?

MR. ROGER:  Correct.

MR. MILLAR:  And I take it, then, that your original charges, as reflected in Exhibit K10.2, you've thought about those some more and they were too low by a significant margin?

MR. ROGER:  That's right.  And as proof of that, we had actually one LDC asking to us do the impact assessment for them because when they went to a consultant to try to do a similar analysis, the consultant was charging much more than the figures that were here.  So that also led us to re-think, okay, maybe these charges are not cost reflective and we should do a more detailed analysis.

MR. MILLAR:  And that's what you did at G2, schedule 93?

MR. ROGER:  Correct.

MR. MILLAR:  So I take it, then, that if the Board approves these new charges, 26A and 26B, that will replace the charges that appear in K10.2?

MR. ROGER:  Correct.

MR. MILLAR:  Okay.  And that would be updated, I assume, to reflect that --

MR. ROGER:  Yes, it will.

MR. MILLAR: -- on the web page.


MR. ROGER:  Yes, it will.

MR. MILLAR:  Okay.  Could I ask you to turn to Exhibit E1, tab 2, schedule 1, page 1?  Again, that's E1, tab 2, schedule 1, page 1.

MR. ROGER:  I believe we have that.

MR. MILLAR:  This is showing your external revenues.  And I take it that these charges, would they fall under "other miscellaneous charges."

MR. ROGER:  I believe so.

MR. MILLAR:  And you indicated that you are expecting a lot more of these connections in 2010 and 2011 than you've previously had?  That was the answer you gave as to why you've in fact updated -- you did a bit more work into figuring out what the actual costs for these are?

MR. ROGER:  Than we originally anticipated.  I'm not sure that it's more than what we saw in 2010, but these charges have been there, I believe, for a year or two years.

MR. MILLAR:  Well, let me put it this way.  In 2008, your revenue from other miscellaneous charges was 5.8 million.  The forecast -- and 2009, I assume, is not actuals, but regardless, the forecasts for 2010 and 2011 are actually lower than they were for 2008.  And in fact, your charges are more than doubling.  So can you help me with that?  Why isn't the revenue going up here?

MR. ROGER:  I don't have the information with me.  I think we probably could try to find that out.  Again, this was not an area that I'm quite familiar with.

MR. MILLAR:  Okay.  Could I ask for an undertaking, then?  This would be undertaking J10.8.  And it is to, I suppose, explain why the anticipated increase in CIAs and the requested increase in the fee for the CIAs has not resulted in higher revenues under other miscellaneous charges in Exhibit E1, tab 2, schedule 1, page 1 ("other miscellaneous charges").
UNDERTAKING NO. J10.8:  TO EXPLAIN WHY THE ANTICIPATED INCREASE IN CIAS AND THE REQUESTED INCREASE IN THE FEE FOR THE CIAS HAS NOT RESULTED IN HIGHER REVENUES UNDER OTHER MISCELLANEOUS CHARGES IN EXHIBIT E1, TAB 2, SCHEDULE 1, PAGE 1 ("OTHER MISCELLANEOUS CHARGES").

MR. ROGERS:  Long title, but yes.

MR. MILLAR:  I want to make sure we're clear.

Just a couple of quick questions on your proposed microFIT rate.  You had a quick discussion with Mr. Buonaguro about this yesterday, and I just want to make sure I'm entirely clear.  You've proposed a charge for microFIT connections of $6.15 per month; is that right?

MR. ROGER:  Originally, before the update for the cost of capital, correct.

MR. MILLAR:  And it's been updated slightly but I'll just use that figure to keep it simple.  You are aware that the Board has undertaken a generic proceeding on an appropriate charge for microFIT connections.

MR. ROGER:  Yes.

MR. MILLAR:  And I think you discussed with Mr. Buonaguro there was something of a timing issue, but I just want to make sure I'm clear.  The generic proceeding, as I understand it, seeks to actually issue rate orders that will set a charge for a microFIT connections?  Is that your understanding?


MR. ROGER:  Yes, that's my understanding.

MR. MILLAR:  And let's just take a hypothetical here.  Imagine that that decision and order comes out prior to the decision in this case.  And let's just, for example, say that the charge is $7 that's arrived at through the generic proceeding.

Would you then propose to stick with the $7 or whatever that figure is, or are you still asking that your proposed charge of $6.15 be the charge that's reflected in your rate schedules?

MR. ROGER:  We would use the value that the Board directed or ordered us to use.  I think when we put this evidence together, we knew we were going to have these kind of activities.  There was no charge contemplated.  We took sort of a simple approach.  But if there is something that is approved by the Board specifically for microFIT, in your example as $7, then we would not use this approach, we would use the $7.

MR. MILLAR:  Okay.  So to the extent that the Board issues a position in the generic proceeding setting a charge for the microFIT connections, you would essentially withdraw this part of your application here; is that right?  Or have I got that right?

MR. ROGER:  The value would be updated to reflect whatever the Board approved.  I'm not sure that we would withdraw this application.  We still don't have a microFIT charge.

MR. MILLAR:  But you don't have a charge currently; correct?

MR. ROGER:  Correct.

MR. MILLAR:  And if the generic decision comes out prior to this case, then that will be the initial microFIT charge.

MR. ROGER:  Yes.

MR. MILLAR:  And my question to you is, you would propose to stick with that charge and not replace the charge with the $6.15; is that correct?

MR. ROGER:  Correct.  We would use the Board-approved charge.

MR. MILLAR:  Thank you for that.  One final area.

MR. ROGER:  If I could refer you --

MR. MILLAR:  Yes.

MR. ROGER: -- with respect to the transcript undertaking about the CIA numbers?

MR. MILLAR:  Yes.

MR. ROGER:  It was the transcript Undertaking J8.3 that I believe addresses there about the number of CIA studies.  So that might address some of the --

MR. MILLAR:  Yes, I think that would be part of the answer.  But there may be more to it than that, so I'd propose we keep J10.8 and then, if it's the same answer, then, fine, you can simply refer it back to the other undertaking.  But there may be more to it than that.

MR. ROGER:  That's fine.

MR. MILLAR:  So I'll leave it to you.

MR. ROGER:  That's fine.

MR. MILLAR:  So I have a few questions about the Hopper Foundry, and then I'm done.

You have the Exhibit K.7.5, this is that book of materials provided by Mr. Vickers?  I think you discussed it with a couple of other parties?

MR. ROGER:  I have that.

MR. MILLAR:  Okay.  I'll be referring to that, though not right now.  First could I ask you to turn to AMPCO IR33?  This is Exhibit H, tab 12, schedule 33.

MR. ROGER:  I have that.

MR. MILLAR:  And just to provide you with some background with what I'm trying to do here, there have been a lot of bill impact numbers floating around and it's not  entirely clear to me which of them apply to which scenario, so I'm just trying to clarify the record in that regard.  You'll see that there's a question B:

"Please calculate the total bill impact on Hopper when Hydro One proposes its rates to change."
And then if you look down, this is where we get the figure of 190 percent.  Do you see that?

MR. ROGER:  Yes, I do.

MR. MILLAR:  And 190 percent, that would happen, I take it, is if Hopper leaves its existing time-of-use rate and goes to your new general service demand rate?  Is that right?

MR. ROGER:  Applicable to Forest, correct.

MR. MILLAR:  Right.  So that would be 190 percent bill impact.

MR. ROGER:  Correct.

MR. MILLAR:  Now if I could ask you to turn to K7.5, there are those tables at the back, and they're not numbered but if you go to the second-last one you'll see there's a schedule on the left-hand side that shows a 152.9 percent bill impact?

MR. ROGER:  I see that.

MR. MILLAR:  And it says at the top, "Change general service demand to general service demand."  I took it that this was talking about the same thing; this was the rate impacts if you switched from its existing time-of-use rate to the applicable Forest general service demand rate.  But we have different percentage impacts here.  Can you help me with that?

MR. ROGER:  Yes.  In the interrogatory H, tab 12, schedule 32, if you look on Part B, we say we're using consumption for Hopper from July 2008 to June 2009.  In the material on Exhibit K7.5, and the table you are referring to, the consumption is between September 2007 to August 2008.

MR. MILLAR:  Okay.  So we're talking about the same thing here, it's just you've taken a different snapshot, essentially.

MR. ROGER:  We've tried to reflect the most current information that we have, correct.

MR. MILLAR:  Okay.  So the most current information, I guess, is 152.9 percent?  Or is that actually before -- because the dates here aren't -- the date you printed it is not necessarily the date you did it.  Which is the most recent calculation?

MR. ROGER:  The 190 percent --

MR. MILLAR:  Okay.

MR. ROGER: -- that was filed as part of interrogatory response, because that has the later consumption for the customer.

MR. MILLAR:  Thank you.  Could you turn up CME IR No. 9?  That's Exhibit H, tab 13, schedule 9.

MR. ROGER:  I have that.

MR. MILLAR:  And this, I believe, discuss -- you presented, I guess I'll call it an alternative, in your prefiled evidence at Exhibit G1, tab 9, schedule 1.  I won't ask you to turn it up right now.  But it was a suggestion that perhaps Mr. -- that the Hopper Foundry could be moved into the ST rate category.


And this question deals with what the bill impacts would be if that were to occur.  And I see a bill impact here of 44 percent.  Have I characterized that accurately?

MR. ROGER:  Yes, you have.

MR. MILLAR:  So this would be the bill impact if he was shifted into a different rate category, the sub-transmission rate category?

MR. ROGER:  Correct.

MR. MILLAR:  And then, again, if we look at the schedules, the same page I had you at before, we see a chart showing, I think, the same thing, but providing with us an impact of 32.7 percent.  Do you see that?

MR. ROGER:  Yes, I do.

MR. MILLAR:  Are we talking about the same scenario here?

MR. ROGER:  Again, the reason for the difference is the more up-to-date consumption provided in response to the interrogatory versus the spreadsheet that was shared with Mr. Vickers, which at that time only had consumption between September '07 to August 2008.

MR. MILLAR:  Okay.  So 44 percent is the more up-to-date figure?

MR. ROGER:  Correct.

MR. MILLAR:  So I'd like to now turn to Exhibit G1, tab 9, schedule 1.  This is the CME IR that was referencing that scenario.  Again, it's Exhibit G1, tab 9, schedule 1.  And if we could scroll down, yes, to an alternative presented by Hydro One, I'd like to review this to you.


Essentially, what -- the alternative you've presented - and I know you're not actually necessarily recommending this, but this was an alternative that you looking at, anyways - would be to move certain customers, including the Hopper Foundry, into the ST rate; is that right?

MR. ROGER:  That's correct.

MR. MILLAR:  And I guess in this new definition of "ST", as I read it, there would be 14 customers that would move to this rate?

MR. ROGER:  Including Hopper.


MR. MILLAR:  Yes, 14 including Hopper.  Generally speaking, would these be similar types of customers?  What type of customers are we talking about here?

MR. ROGER:  These will be customers that have consumptions above half a megawatt like the ST class, own their own transformers like the ST class, but are supplied at below 13.8 kV.  The only customers in the ST class right now that are supplied below 13.8 kV are there embedded distributors.  All the end use customers are supplied at 13.8 kV and above.  So that's the difference.

MR. MILLAR:  So it would be treating them essentially as an embedded distributor?

MR. ROGER:  Correct.

MR. MILLAR:  I shouldn't say treated in that way, but the same rate treatment?

MR. ROGER:  The same rate treatment.

MR. MILLAR:  Okay.  And, again, the difference between the normal definition of the sub-transmission rate class is that normally you have to be served at voltages above 13.8.  What you've done here essentially is taken away that requirement?

MR. ROGER:  Yes, and that was an alternative that Mr. Vickers identified for us.

MR. MILLAR:  Yes, and I know that this isn't your -- I know you've described in your evidence, but it's not what you're proposing.  I just want to make sure I understand how this would work.

So, essentially, what would happen is these 14 customers would shift presumably from general service demand, or whatever the comparable rate category in
their -- if they're an acquired distributor, it may not be called that, but essentially a GS over 50 or a GS demand.  That's where they would currently lie?

MR. ROGER:  I believe it also includes some urban customers, but your definition is correct.

MR. SHEPHERD:  Okay.  And you would shift them to the sub-transmission class?

MR. ROGER:  Correct.

MR. MILLAR:  And they would experience lower bills, because the ST rate is lower?

MR. ROGER:  We estimated that to be around $1 million lower.

MR. MILLAR:  For everyone or just for Hopper?

MR. ROGER:  All of them.

MR. MILLAR:  All of them together.

Now, when you did this scenario, I know it's kind of a back-of-the-envelope approach, and, again, this isn't your idea, so I'm not criticizing that, but normally when you do a cost allocation for a particular class, you would assign the assets associated with those customers to their new class.


Did you do that in this case?

MR. ROGER:  No, we didn't.  To estimate the $1 million, we just took the difference in the rates.  We did not rerun the cost allocation to include this 14 customers now with the ST class and take them out from the UGD or the GD class.

MR. MILLAR:  Okay.  So the assets dedicated to serving those customers, as you ran this calculation, remained in their old classes?

MR. ROGER:  That's correct.  But in the scheme of things, it probably would not change that much.  These are not very large customers and when they move to the ST class, the ST class is made up mostly by embedded distributors that are much larger.


So I would not expect the allocation of assets to change that significantly between, by moving these customers from one class to the other.

MR. MILLAR:  Okay.  So not a significant impact, but, to be entirely pure, if you're actually doing this, you might go to the trouble of moving the assets into the proper pool, I assume?

MR. ROGER:  Correct.

MR. MILLAR:  That would be a correct way to do it, even if the impact is not significant?

MR. ROGER:  I agree.

MR. MILLAR:  Okay.  You indicate that the 14 customers would see lower bills, and then you say that other customers would see a slight increase in their bills.  Do you see that?  That's at lines 7 and 8 on page 2.

MR. ROGER:  That's correct.  If we collect less from these customers to meet our revenue requirement, we would need to make it up somewhere else.

MR. MILLAR:  When you say "other customers", are we talking about general service demand customers specifically or all customers?

MR. ROGER:  As I mentioned in my direct evidence, we are proposing that if this alternative be accepted, it will be part of the general service demand customers or the class where the customers are coming from.

MR. MILLAR:  The old class?

MR. ROGER:  Correct.

MR. MILLAR:  So it would just be just that class, not customers as a whole?

MR. ROGER:  It will be the class.

MR. MILLAR:  Okay.  Have you discussed this alternative with any of those 13 customers aside from Hopper?

MR. ROGER:  No, we have not.

MR. MILLAR:  And I take it, then, you haven't also -- this hasn't been advertised in any fashion to people in the general service demand rate or whatever the rate may be?

MR. ROGER:  Correct, it has not.

MR. SHEPHERD:  This is just between you and Hopper, essentially, and it's also filed in your evidence?

MR. ROGER:  Correct.

MR. SHEPHERD:  Now, I know Mr. Hopper -- pardon me, Mr. Vickers filed a -- I guess you would call it a letter of comment in this proceeding.  It's actually not in his materials, but have you read that?  He filed a letter with the Board, a two- or three-page letter.  Are you familiar with that?

MR. ROGER:  I recall reading it.

MR. MILLAR:  And I actually don't have copies here, but I don't think we need to turn to it specifically.

You may recall that he expressed a concern that under one of the proposals - and it wasn't clear to me which one - he would have to invest $150,000 for a higher voltage transformer.  Do you recall that?

MR. ROGER:  Yes, I do.

MR. MILLAR:  I take it that that scenario, that's what he would have to do to get into the existing ST rate; is that right?

MR. ROGER:  Correct.  And that's consistent with the Board decision of the last proceeding, where it directed Hopper to explore what they would need to do to qualify for the existing customer classes.  And his estimate of the cost was that on his side he would have to spend around $150,000, and Hydro One, I believe, came up with a similar estimate on our side to be able to supply the customer at a higher voltage so they could qualify for the ST class.

MR. MILLAR:  Okay.  Understood.  But in your -- I won't call it a proposal, but the alternative you list in G1, tab 9, schedule 1, that wouldn't require him to purchase new higher-voltage transform transformer; correct?

MR. ROGER:  Correct.

MR. MILLAR:  You would be altering the class instead of forcing him to meet the criteria for the class?

MR. ROGER:  I was going to say, basically change the definition of the class.

MR. MILLAR:  Okay.  And he would not have to invest that $150,000?

MR. ROGER:  Correct, he wouldn't have to.

MR. MILLAR:  If that were implemented.  You stated -- I don't know if you have to go back to it, but in your response to CME interrogatory 9, say state that you do not recommend this alternative.  Can you elaborate on that?  Why don't you recommend this alternative?

MR. ROGER:  The idea of the sub-transmission class was to identify customers that use similar assets, like a bulk system, customers supplied at higher voltages.  And that's the reason that allowing these customers now to qualify for that, these are smaller customers that are supplied at lower voltages that required an additional level of transformation.

The intent of the ST class was to try to identify customers that are end users and use similar assets and more like a sub-transmission type of asset or bulk assets.

MR. MILLAR:  One that we've spoken quite a bit about, cost allocation, but I guess at the very highest level the principle is you want to group like customers in the same rate class; is that fair?

MR. ROGER:  To the extent that you can do it, yes.

MR. MILLAR:  In your opinion, the shift, as envisioned in the scenario you present in G1, tab 9, schedule 1, would that be more consistent with the principles of cost allocation or less consistent with the principles of cost allocation?  In other words, would this serve to further the goal of grouping like customers with like into the same rate class?

MR. ROGER:  Excluding the embedded distributors, it would not further the concept of trying to identify customers that use similar assets because the sub-transmission class was customers that provide their own transformation, and as supplied as between 13.8 kV and 44 kV.  Now we would have customers that are supplied below that voltage, which is not really a sub-transmission voltage, it's a primary voltage.

So you're moving away a bit from the idea of trying to group customers that use similar assets.

MR. MILLAR:  Why is there an exception for embedded distributors?  You may have already said that but I didn't catch you.

MR. ROGER:  I haven't said that.  I haven't answered that question.  It's legacy.  We've already treated all the embedded distributors the same way.  They were all grouped together regardless of what voltage they were delivered at.  And for them, we had additional rates that were applied to reflect the fact that there is an additional transformation level associated with them.

So the reason they are kept together, it's just legacy.

MR. MILLAR:  Okay.  Thank you.  Thank you, gentlemen.  Those are my questions.

MS. NOWINA:  Thank you, Mr. Millar.  Mr. Rogers, redirect?

MR. ROGERS:  No, thank you.

MS. NOWINA:  Thank you.
Questions by the Board:

MR. SOMMERVILLE:  Very briefly, Mr. Roger, just so that I understand the derivation of the unmetered scattered load rates that appear in K9, the recent update, in I think each of the instances representing the distinct hydro-electric commissions across a broad range of communities in Ontario, there is a rate of -- or pardon me, a tariff of rates and charges.

And they appear to universally include an unmetered scattered load category.  Is that correct?

MR. ROGER:  That's correct.

MR. SOMMERVILLE:  And it also includes a loss factor to be applied to the unmetered scattered loads.  Could you tell me how those -- how the rates for the unmetered scattered load -- and let me just preface that by saying in the text the service classification text, the unmetered scattered load is defined as:
"Certain instances where connections can be provided without metering.  These loads are generally small in size and consistent in magnitude of load.  Hydro One reserves the right to review all cases and may require that a meter be installed at its sole discretion.  Services that can be unmetered include cable TV amplifiers, telephone switching devices, phone booths," and so on.

And then there is a specific rate chart for the unmetered scattered load.  Can you tell me how that rate was developed?  What is the real derivation of that rate?  How is it arrived at?

MR. ROGER:  Yes, Mr. Sommerville.  You may remember that as part of the 2006 Distribution Rate Handbook, the Board recommended for unmetered scattered load that if you utilities like Hydro One had a separate lower fixed charge, they continue to apply those.  But for utilities that did not have a lower charge for unmetered scattered load, and treated them as a connection, as a general service customer, that's a starting point.  They should institute a new customer class, and the fixed charge at that time was going to be half of what the general service charge was going to be.

And since then, what we tried to do is harmonize them, those, based on our plan, to the general service energy rate.

So that's the reason that for the acquireds, you'll see a separate customer class, because when we started the process there was no lower fixed charge for them.

MR. SOMMERVILLE:  Thank you very much.  That's helpful.

Mr. But, in your evidence you referred to the time-of-use rates and the advent of time-of-use rates as creating an overall conservation effect, so that not simply would the time-of-use rates encourage a timing of usage of electricity, but rather a general decrease in the use of electricity.

MR. BUT:  Yes, Mr. Sommerville.  In our pilot study, we found that in addition to load shifting, which is basically shifting a load from on peak to mid-peak or the lower off-peak, we also found that customer are also having a conservation effects.  That means that when we compared their conservation or consumption of the current period versus the previous year, previous period, we also found lower consumption in addition to shifting between periods.  And this is the conservation effects.

MR. SOMMERVILLE:  And could you quantify that for me?  How big was that conservation effect --

MR. BUT:  During our study, it's 3.3 percent.

MR. SOMMERVILLE:  3.3 percent.  Have you looked at other studies that have looked at time-of-use rates and the conservation effect?

MR. BUT:  When we looked at other studies in Ontario, there are different estimates, but for example, the Board study on the time-of-use rate in Ottawa, I believe they also have similar conservation effects.

MR. SOMMERVILLE:  Around 3, 4, percent something in that range?

MR. BUT:  I don't have the number here, but I believe they are consistent.

MR. SOMMERVILLE:  Thank you.  Those are my questions.

MS. NOWINA:  We have no further questions.  That completes the examination of this panel.  Thank you very much, panel.

We'll take our lunch break now and return at 1:30 to hear the motion.

--- Luncheon recess taken at 12:31 p.m.

--- On resuming at 1:33 p.m.
MOTION HEARING


MS. NOWINA:  Please be seated.  Any other matters before I ask Mr. Warren to begin?

All right.  I assume that the order in which we'll hear the motion is, Mr. Warren first, then those in support of the motion, then Board Staff, and then Mr. Rogers -- no.  Then Mr. Rogers, then Board Staff, then back to Mr. Warren.

MR. ROGERS:  Yes, I would think that would be appropriate.

MR. MILLAR:  Madam Chair, I'd actually propose to go before Mr. Rogers, just in case he has any response to what I have to say, and then Mr. Warren of course will have the right of reply, so he can reply, as well.

MS. NOWINA:  Fine with me, if no one else objects.

MR. SHEPHERD:  Is there anybody else opposing the motion?

MR. STEPHENSON:  Madam Chair, Richard Stephenson.  On behalf of Power Workers' Union, I am also opposing the motion, and I've got a brief of materials which I've just distributed.  There are some copies for the panel with Mr. Millar before we get to me.

MS. NOWINA:  All right, Mr. Stephenson.  Then my question to Mr. Millar is do you think Mr. Stephenson should go before you or after you?

MR. MILLAR:  I propose to go before Hydro One, so both Hydro One and Mr. Warren can reply to what I have to say.  So after Mr. Stephenson --

MS. NOWINA:  Okay, after Mr. Stephenson.

MR. MILLAR:  -- is my proposal.

MS. NOWINA:  Mr. Warren, you're up.
Submissions by Mr. Warren:


MR. WARREN:  Madam Chair, Members of the Panel, there should be before you a motion record and a book of authorities.  Do you have copies of that material?

MS. NOWINA:  We do.

MR. WARREN:  I should also advise the Panel copies of those materials have been given to my friends.  I should also advise the Panel that on Sunday afternoon I advised Mr. Rogers and the other counsel of the cases I'd be relying on and sent them copies of it, and also listed for them the materials which now form the application or the motion record, so that they've had a couple of days to take a look at this stuff.

MR. MILLAR:  Madam Chair, I propose to give these exhibit numbers.

MS. NOWINA:  All right.

MR. MILLAR:  K10.3 will be the CCC motion record.
EXHIBIT NO. K10.3:  CCC MOTION RECORD.

MR. MILLAR:  And K10.4 will be the CCC book of authorities.
EXHIBIT NO. K10.4:  CCC BOOK OF AUTHORITIES.

MR. MILLAR:  Do you have both of those?

MS. NOWINA:  We don't have the book of authorities, I don't believe.

MR. MILLAR:  I have these here.

MS. NOWINA:  Thank you.

MR. WARREN:  Madam Chair and Members of the Panel, this is an application for an order requiring Hydro One Networks to issue an amended notice of application.  The defects which we allege exist in the existing notice are itemized in paragraph 12 of the notice of motion, which appears on page 4 of the motion record.

Summarizing them briefly, it is our position that the notice does not disclose to Hydro One's ratepayers the true amount of the revenue requirement for which Hydro One seeks approval, or the bill and rate impacts of that amount.

Secondly, it does not disclose to Hydro One Networks' ratepayers the fact that they would be responsible for a portion of the payment of the costs of the Green Energy Plan that are not included their rates; thirdly, to ratepayers outside of Hydro One Networks' territory, that they would be responsible for a payment of the portion -- of a portion, I'm sorry, of the costs of the approval of the Green Energy Plan; fourthly, to Hydro One Networks' ratepayers the fact that the increase in the total bill will be, for many ratepayers, in excess of 10 percent; and, finally, to Hydro One Networks' ratepayers the fact that the amount for which approval is sought will be added to amounts derived from factors such as the global adjustment, transmission costs and the harmonized sales tax.

If the Board would turn briefly -- and the issue in the application, the underlying legal issue in the application, Members of the Panel, is whether, if the notice is defective, the Board has been deprived of jurisdiction to render a decision in the matter.

I want to refer briefly at this stage to what I regard -- what, in my submission, is the principal test to be applied in determining whether notice has been adequate.  And in that context, if you would turn up tab 2 of the book of authorities, a decision of the Ontario Court of Appeal in the Nolan case.

I'll get a little bit later to the facts of the Nolan case.  It's otherwise known as the Kerry (Canada) case.  It's a very famous case dealing with pension obligations.  There was one issue that wended its way through to the Court of Appeal, and that was whether or not the notice that had been given of the option to convert from one form of pension plan to another was adequate.


And on page 28 of the decision, paragraph 147, the Court of Appeal sets out what it views as the relevant issue in determining the adequacy of notice.  And I quote:
~"When determining whether adequate notice has been given, two questions must be asked: (1) was the content of the notice accurate and sufficient? and (2) were all affected parties given notice?"

And, in my submission, those are the two tests which I will ask you to apply to the facts as I describe them.

Hydro One Networks is in this application seeking approval of rates for the distribution of electricity.  Section 78 of your Act requires that the Board approve the rates, and it follows from that that the Board, in order to approve those rates, must approve the forecast spending, the proposed spending.

At a common sense level, the notice is intended to allow those affected by the Board's approval to know that they are affected, first, and to have an opportunity to intervene or comment.  It is the Board's approval of the forecast spending, and therefore the rates, which is the fulcrum on which the effects on people turn.


To be able to intervene or comment, in my respectful submission, people must know, one, that they will be affected by the approval; and, secondly, how they will be affected.

In my respectful submission, the Board acknowledged those requirements by necessary implication when it directed Hydro One Networks to give notice, and the notice which appears on page 24, tab 3 of the motion record.

The motion fulfills those requirements in the following ways.  It directs Hydro One Networks to set out the amount of the revenue requirement, which appears on the first page of the notice of application, the impact of the revenue requirement on the delivery portion of the bill, and the impact of approving that revenue requirement on the total bill.

I note at this point, Madam Chair and Members of the Panel, that the relevant numbers in each of those three categories that appear in the notice of application - that is, the revenue requirement, the impact of approving that revenue requirement on the delivery portion of the bill, and the total bill effect - those numbers as they appear in the application are now all wrong.  They have been changed as a result of the increase sought in the ROE.


And I ask rhetorically whether the Board would ever, under any circumstances, have approved or directed the issuance of a notice in which the -- the -- critical numbers were all wrong.

I want to contrast, if I can, Members of the Panel, the detailed statement about the effect of the Board's decision on those three categories of numbers with what the notice says about the application -- the approval of the Green Energy Plan.  In that context, if you would return to page 24 of the application record, the first page -- sorry, the motion record, the first page of the application itself.

And in the second full paragraph, it says:
"Hydro One Networks Inc. has also included its 2010 - 2014 Green Energy Plan as part of this application. The Board's decision on this aspect of the application may..."

And I underscore the word "may":
"... have an effect on all electricity customers in Ontario."

The nature of the effect is not specified.  Even if in contrast -- and that is in contrast, stark contrast, I say, to the detail and precision with which the other effects are specified.  Even if, in contrast to the rest of the notice, the precise effect on rates is not quantified, the fact that it will affect the price of electricity service, in my respectful submission, could and should have been stated, and stated without the -- I say this with
respect -- vague word "may".


Anyone reading that notice will not know with certainty that there will be an effect, the nature of which is to change the price paid for electricity service.

To use the Nolan test, this notice is, in my respectful submission, neither accurate in that it does not say that approval of the Green Energy plan will have an effect on electricity service prices, nor is it sufficient, given the use of the words "may" and the fact that there's no mention of the effect on electricity service prices.

Now, if you apply, and I'd invite you, the Board, to apply -- the test of adequacy and sufficiency to two different categories of ratepayers.  The first are those in Hydro One's own service territory.  And I've already dealt with the question of the -- what's now incorrect information about revenue requirement and impact on bills and rates.  Would a reasonable person -- and I'll get somewhat later to the most famous case on the issue of notice, that is the Central Ontario Coalition case -- would a person, a reasonable person, conclude from the detailed information which is set out in the notice, that the effect of the approval on the delivery portion of the bill under the total bill, I say that they would conclude that that's the limit of the effect of the approval.  A reasonable person looking at this notice would say that if the Board approves that, that's the effect, the financial impact, if you wish, of the approval.

However, the fact is that the approval of the Green Energy plan would require these ratepayers to pay a portion of what is referred to as the externally funded portion of the Green Energy plan.  And there's no notice, no suggestion of that in the notice of application.

And in this respect, I submit, even Hydro One Networks' customers -- they know they are customers; they get bills every month from Hydro One Networks -- would not know that this is an effect on them of the granting of the approval sought.

A second category of ratepayers are those outside of Hydro One Networks' territory.  And if, as I would invite you to do, to apply a reasonable person test, the common-sense assumption, I say with respect, is that people who are not Hydro One Networks customers would not believe that they are affected by the approval sought.  The detailed information in the notice -- I underscore this point -- the detailed information in the notice is about the impact on bills.  And a reasonable person reading this, I say, if they don't receive a bill, they would reasonably conclude that there's not going to be an effect on me, of this approval.

It's a wholly new circumstance, in my respectful submission, this may well be the first case, that a decision about a utility's rates would affect those who are not its customers.  And this new circumstance requires, in my respectful submission, a new and more precise notice.  It requires something much more than a statement that the approval of a Green Energy plan may affect other customers and not even say how it is affected.

In my respectful submission, it is neither adequate nor sufficient.  I would ask the Board in this context -- I'll return to this detail in a few moments -- but if the Board were to look at page 32 of the motion record, this is the application itself that appears in the prefiled evidence.  If you look at page 32 of that application, paragraph 11 of the application states, and I quote:
"The persons affected by this application are the ratepayers of Hydro One Networks distribution business."

And I say with respect, and I mean this with respect, this is not intentionally misleading, that that's just not true; that the persons who are affected by this decision are more than Hydro One Networks' ratepayers, by reason of the operation of section 79 of the act.

Now, this is the notice of application itself, and so the question may legitimately be asked.  If a reasonable person, and that's the modern-day equivalent of the person on the Clapham omnibus, were to dig a little further, to go to some of the pre-filed materials and go to the summary of the application -- and this appears at tab 5 of the motion materials -- if you look at the summary of the application, the summary of the application is silent on the specific impact of the approval of the Green Energy plan.  Contrast that to the detailed and precise information about the revenue requirement and the bill and rate impacts of it.  But no one reading this application -- sorry, the summary of application, would understand that there is an impact on them, certainly outside of the service territory.

I direct you in the course of the summary of the application to page 37, to section 2.1, the precise setting out of the revenue requirement, and to page 39.  If you look at page 39, under the heading "Other":

"1.  Hydro One Networks seeks approval of the company's Green Energy plan filed as part of this application in accordance with the deemed conditions of licence, the Distribution System Planning guidelines G-2009-0087, issued June 16, 2009."

No indication in that that that will have monetary consequences in contrast to the earlier parts of the summary of application.  And in like fashion, the application itself, which appears at page 31, tab 4, of the motion materials.  I've already directed the Board's attention to the section which specifically states that the persons affected are Hydro One Networks' ratepayers only.

Now, it might be argued, Madam Chair and Members of the Panel, that a person who had followed -- let's assume for the sake of argument that we could expect that a reasonable person somewhere in Hydro One Networks service territory had followed the introduction of the Green Energy plan, could read and understand the implications of section 79.1 of the Ontario Energy Board Act, and Ontario Regulation 330/09, whether they would be aware of the implications of these references to the Green Energy plan.  And I say respectfully that that is too great a burden to place on the recipients or the readers of this notice; that a reasonable person would not understand the implications of the approval of the Green Energy plan.  Nor would they necessarily, or even reasonably, be assumed to relate the approvals being granted to all of the other factors which are at play, the global adjustment, even the harmonized sales tax as referred to by my friend Mr. Shepherd this morning.

Now, there was an exchange yesterday, Madam Chair, and Members of the Panel, between Mr. Roger and me with respect to the meaning of "average customer" in the notice of application.  In my respectful submission, what's the term "average customer"?


First of all, let's distinguish between average consumption and average customer.  We have all tended, I say with -- imprecisely, to assume that the term used in this notice is "average consumption."  It's not anywhere used.  It's "average customer," and that's not defined.  And so a person who uses fewer kilowatt-hours than the thousand would not know that the impact on him or her would be higher than the maximum of 10 percent, even if you assume, listening to Mr. Roger's evidence, and looking at Exhibit K9.1, that that is the maximum effect, and I say with respect to Mr. Rogers that the maximum effect even for people using a thousand kilowatt-hours, may, in a number of instances, be more than 2 percent.

The test as I have said -- and the larger problem of this -- I'll get to the case law briefly in a moment -- what the cases say is that the adequacy of the notice must be tested in the circumstances of the case.  And the circumstances that surround this case are not just the application of Hydro One Networks distribution for approval of its rates.  It's set in a context of a fundamentally changed atmosphere -- sorry, fundamentally changed playing field, if you wish, of the electricity sector in the province, created principally by the Green Energy Act, where we have a number of charge and potential charges being levied.  I'm not here today to argue about whether or not that new playing field is a good thing or a bad thing.  What I am saying is that the notice in this application should reflect those changed circumstance.  It should be specific to the circumstances.  It should include, in my respectful submission, clearly some statement about the obvious effect of the approval of the Green Energy plan on rates for everyone.  It should include, I say, something about the fact that there are other costs, the global adjustment, perhaps the special fund that's been talked about, certainly I think the HST, so that people, when they look at the application -- a reasonable person looking at the application thinks -- when he or she sees the words "total bill", they would not think that there will be other charges coming along that may affect them.

And in the particular circumstances of what's changed in the last year, the Board, indeed all of us, have an obligation to give clear notice to people of the implications for them on our electricity charges of all these changes.  That would include the effect of the HST, the effect of the conservation measures.

The obligation of the Board, as set out in the statute in section 2, is to protect consumers -- sections 1 and 2, is to protect consumers with respect to prices.  And one of the ways that the Board can do that is to ensure that adequate notice is given of an application.

Let me turn briefly to what I say are the relevant cases.  I invite you to turn in the book of authorities to tab 1, and the first case, it's the Central Ontario Coalition concerning hydro transmission systems.


This is a 1984 decision of the Divisional Court, ironically enough, dealing with the adequacy of notice which the joint board directed the old Ontario Hydro to give about its proposals with respect to certain transmission lines from Bruce going through southwestern Ontario.

And the issue in the case, writ large, was whether or not the notice which had been given - and there are many parallels to our present circumstance, in that the -- it was the joint board that determined the content of the notice and where it should be published.  And it was published in a number of newspapers.


And what the Divisional Court ultimately decided was that the notice, by specifying that the routes would be through something called southwestern Ontario, did not give adequate notice to those whose lands might be affected, specifically might be expropriated, as a result of the decision that was made.

Now, the test -- there are various tests which I would direct you to which the Divisional Court used.  If the Board would turn to page 33 of the decision, this is -- the Divisional Court notes that it's an objective test.  What would a reasonable person think in the circumstances?

And at page 28 of the decision, citing a decision of the then Chief Justice Gale, saying that the -- you'll see the quotation from Justice Gale in the Ontario Racing Commission case at the bottom of page 28.
~"The cases establish beyond peradventure that whether a notice given in any particular case is sufficient depends entirely upon the circumstances of the case."

On page 27 of the decision, Mr. Justice Reed for the panel says at the bottom of the page:

"In any event, it is well established that where the former content of notice is not laid down, it must be reasonable in the sense that it conveyances the real intention to the giver and enables the person to whom it is directed to know what he has to meet."

Now, in this context, applying that test, if you combine those three factors - reasonable in the circumstances, has to reflect the particular circumstances of the case, and would a reasonable person know the case they have to meet - if you apply that here, would a reasonable person within Hydro One's own service territory know that approval of the Green Energy plan would have an effect on their electricity prices?


I say, with respect, they wouldn't.

Would a reasonable person outside of Hydro One Networks' service territory, living at the corner of Yonge and Eglinton, know that approval of the Green Energy plan for Hydro One Networks would have an effect on electricity prices?  I say no.

And while the Central Ontario Coalition case dealt with expropriation, nonetheless there is a real economic impact of this decision.  And the Board understands and recognizes that when it directs Hydro One to give notice about the effects of its decision.

Now, I say with respect that applying all of those cases and those tests, including the Nolan decision -- it's interesting.  Sorry, let me pause just briefly on a couple of other points about the Central Ontario case, because it was argued in the Central Ontario case that there were two saving graces, even if the notice was inadequate.


The first was that there was an appeal mechanism, similar to the one that's allowed for in the Board's own rules, but the court said, first of all, you need leave.  In much the same fashion as you need under the Board's rules, you have to prove that your case should be heard, but getting a second kick at the can is not, in the Divisional Court's opinion, the same as having the full protection of your rights in the original hearing.

And the second distinctive feature about the Central Ontario case was that the consideration of the power lines was in two phases.  One was a general approval, at least my gloss -- general approval of the routes, and then specific consideration of the routes.  And Ontario Hydro argued, Well, you can make your case in the second phase.


And the Divisional Court said, No, that's not good enough.  If there is a first phase, if notice is given, then people are entitled to know what the impact is and to participate fully in that first phase.

What it does is it underscores the importance which our courts attach to giving adequate notice to people who are affected by administrative decisions.

I don't want to -- I won't try to anticipate the arguments that my friend Mr. Rogers may make this afternoon, but given the uniqueness of the remedy I'm seeking - and, frankly, the timing at which I'm seeking the remedy - it seems to be incumbent on me to try and address what I think may be legitimate concerns about the kind of relief I'm asking for.


The first is a recognition that the Board's notice of application does say something about the approval of the Green Energy plan and its possible effect on Ontario customers.  And the question is:  There is notice of a possible effect.  Is it sufficient?

And I repeat briefly the points that I've made before, that that reference to the Green Energy plan has to be contrasted, juxtaposed, to the other elements of the application which are quite specific about the rate impact, and the word "may" does not convey a real sense that there can be an effect, and what's the nature of the effect?

So I say that notwithstanding that there is a reference to the Green Energy plan and its possible effect, that that reference is not sufficient notice in the circumstances.

Now, the other -- a second point that I want to address is that in the summary of the application -- and if you would turn to page 36 of the application, of the motion record, you will see at the very end of the paragraph, which continues on the top of page 36, the following sentence:

"Hydro One also assumes that the ROE and other COC parameters will be adjusted to reflect the results of any adjustments to the determination of the Cost of Capital from the Board's current EB-2009-0084 proceeding."

So there is a reference to a possible impact of that cost-of-capital consideration.

The question is:  Is that adequate notice of the possibility that the numbers in here may increase by $44 million and that there will be consequential impacts, material consequential impacts, on the delivery portion of the rates and on the total bill?  Applying the test of adequacy of notice, sufficiency of notice, in our respectful submission, it's not either adequate or sufficient, because that increase, that material increase, changes so fundamentally, the numbers which appear in the application, the very precise numbers about the effect.

Now, a third point that I want to respond to or I want to address is the question of whether or not the Board is entitled to assume a certain state of knowledge in the public, a certain state of knowledge in the reasonable person, reflecting all of the developments in the last year, the fact the Green Energy plan got wide publicity, the fact of this agency's -- this regulatory agency's deliberations on changes to various of its codes and practices; that the Board is entitled to assume that all of those activities are known to the reasonable person in Hydro One Networks' service territory.

Now, my response to that proposition, and it's a serious concern, I acknowledge that it's a serious concern that this Board has to assume a certain knowledge of its activities in addition to the effect:  The question is whether or not a reasonable person in the circumstances would know the effect on his or her electricity rates of the approvals sought in this case?  In other words, would you translate all of that generalized knowledge, let's assume for a moment that there's some soul out there who has read section 79 and understands it, section 79.1 and understands it.  Would that person assume that the references in the application to the Green Energy plan would have an effect on his or her rates?  And my submission, with respect, is that they wouldn't.


And it's interesting in this context, if you would turn to the Central Ontario Coalition case, tab 1 of my book of authorities, that this very argument was advanced by Ontario Hydro in the context of that case.  When you read the decision, you'll see that there was substantial public consultation about these routes, so on, so forth.

And at page 30, the Divisional Court quotes the submissions of Bruce Campbell on behalf of Ontario Hydro.  And in the middle of that quote, it says:

"It is respectfully submitted that local media coverage, the advertising, and public development program, the local involvement in the course of the planned stage studies and review of the evaluation reports and the obvious fact that the only reason to publish notice in local papers is because local interest may be affected should all be taken into account when determining the background against which the reasonable reader in the area would have assessed the notice."

Now, the Divisional Court rejected that argument.  There has been nothing comparable to that level of detail in Hydro One's discussions about the impact of its Green Energy plan.  You have to drill through their evidence all the way to the Green Energy plan itself to find out for the first time that there will be externally funded costs.  I've included that material in my motion record at page 42 and following.

But the Green Energy plan -- and if interested, a reasonable person would have had to have read the evidence all the way through to Exhibit A, tab 14, schedule 2 and there's the first time reference on that page to something called "externally funded costs."

So there isn't even the same level of public discussion in advance as there was cited in the Divisional Court.  Divisional Court rejected that argument.  And in doing so, it cited a decision, a British decision in the case of Wilson, which is found on page 31, which cites - it is in the context of its consideration of what a reasonable person would know.  And quoting the British Court, it says: "I therefore" -- this is the middle of page 31:
"I therefore now consider the contents of the notice.  In my view, the principle is that the notice must be in such terms as are fairly and reasonably necessary to enable members of the public in the area of the land affected to appreciate that they are interested and to make representations or objections if they think fit.  In deciding whether the notice will give the necessary information, one must, in my view, assume an imaginary member of the public familiar with Aldridge."

That's the local community in which this issue arose.
"One must not assume a trained lawyer nor someone experienced in local government, whether as a councillor or an officer, to analogize..."

I would say to the Board that one must not assume a reasonable person in Hydro One's service territory would understand the implications of section 79.1 of the Act and would understand that those implications are working their way through this particular application.

If the Board turns, finally, in the context of that -- sorry.  There's one further point that I want to address which arose to some extent in Mr. Roger's testimony.  And that is that Hydro One Networks is simply following prescribed guidelines in the notice that it gives, in the information it provides.  And the simple answer to that, in my respectful submission, or there are two answers to that.  Sorry.  Three answers.


First of all, those guidelines are binding.  The notice has to be specific to the circumstances of the application.  I've already suggested to you that there are special circumstances that require different notices in this case.  But the ultimate determination is that following guidelines is not an answer to a jurisdictional error, any more than if the parties in this room were to say, We consent to this notice, that that would cure the defect and give you jurisdiction.  So following the guidelines is not an answer.

The Central Ontario case, my final reference to it is on page 29, where the Divisional Court discusses the consequences of an error in the notice, and those consequences are, I quote:

"It does not seem to me that on any reasonable view of that distinction..."
-- that's between an error within and without jurisdiction --
"...there can be any doubt in this case that the giving of adequate notice was absolutely fundamental to the establishment of the Board's jurisdiction.  It would not likely be suggested that the Board could acquire jurisdiction without giving any notice at all, yet for many, the notice that was required to be given amounted to no notice at all.  An error of this magnitude and the first step that the Board must take to establish its jurisdiction seems to me to be arguably as fundamental an error as the Board or any board could make.  On that basis, I would unhesitatingly characterize it as a jurisdictional error."

Let me turn finally to the relief which we are asking for in this case.  We are asking that the Board direct Hydro One Networks to issue an amended notice that should contain the following information.  It should contain, first of all, a description of the revenue requirement for 2010 and 2011, and the effect of that on rates and bills, based on the increased return on equity for which Hydro One Networks now seeks approval; that is, if you wish, to incorporate in the amended notice the information which is in Exhibit J4.4.

Secondly, that the amended notice disclose to Hydro One's own network -- ratepayers that they will be required to pay in a manner to be determined an amount arising from the expenditures in the Green Energy plan which are not included in the rates; in other words, there's something more that will be added to the rates beyond what is specified in the notice, in an amount to be determined.

Thirdly, an order requiring that Hydro One Networks disclose to ratepayers outside of its territory that they will be required to pay a portion of the expenditures flowing from the approval of the Green Energy plan.

Fourthly, an order requiring Hydro One Networks to disclose in its amended notice that the increase in the total bill will, in many cases, exceed 10 percent.  In other words, a more precise drilling-down, if you wish, a more granular indication that if you use fewer than 1,000 kilowatt-hours, your increase may well be more than 10 percent.

Finally, an order requiring Hydro One Networks to disclose in its amended notice that the total bill should also -- will also reflect other collateral costs.  For example, transmission costs, the global adjustment, the HST, and so on and so forth.

And finally, the order we're asking for is that the notice be given with a sufficient amount of time to allow parties to send in notice or -- persons affected to send in notices of concern, or even to apply to the Board to seek intervenor status.

Now, it is not my intention, as I indicated in my first letter last Thursday, that this portion, that this application be reheard, in whole or in part.  But to correct a jurisdictional error, the Board has to give people an opportunity to make their case, if they wish to be heard.  And then the Board could decide, based on the representations they got, whether or not the record needs to be augmented in any fashion.

Those are my submissions.  Thank you very much.

MS. NOWINA:  Thank you, Mr. Warren.  Who would like to proceed next?  All right.  Go ahead.

MS. CHAPLIN:  Thank you.  Sorry.  Thank you, Mr. Warren.  I have a few questions just so I can understand a bit better some of the details.

First of all, with respect to the impacts of the Green Energy Act Plan, is materiality of any relevance in terms of if the impact on the non-Hydro One customers were to be small, is materiality a consideration, whether or not specific notice is required?

MR. WARREN:  In my respectful submission, no, it's not relevant.

MS. CHAPLIN:  So it's the mere fact that a Hydro One application will have an effect if approved as proposed?  So even if it was a tiny amount, it should be --

MR. WARREN:  Even if it's a tiny amount.  And, in part, Ms. Chaplin, that's a function of the fact that this is the first case that I'm aware of in which the issue has arisen, that the regulator can't -- shouldn't make a decision at this stage of the process that because the effect may be de minimis, that people shouldn't be given notice of this effect.


This is a wholly new phenomenon, the effect of an approval within one utility's rate case on others; that in those circumstances, they should be given notice and an opportunity to be heard.

It may be that people will decide that because, looking at the evidence's de minimis effect that they don't want to, but they should be given an opportunity to make submissions on that.

MS. CHAPLIN:  Are there other categories of charges that Hydro One Distribution that affect others, for example, charges to their embedded distributors?  Do those not affect all other customers, like LB charges?

MR. WARREN:  They may.  They may.  But this is an entirely new category, or phenomenon --

MS. CHAPLIN:  But if we were looking to capture impacts on -- all potential impacts, we would need to include all aspects, not --

MR. WARREN:  I think that's a reasonable conclusion, yes.

MS. CHAPLIN:  Now, with respect to today's particular motion, is there a reason -- I mean, that notice has been out there, obviously, for a long time.

MR. WARREN:  Right.

MS. CHAPLIN:  We've had the information about the Green Energy Act Plan on the record for quite some time.  In fact, cross-examination was well before Christmas.  Why is that motion coming now?

MR. WARREN:  That's an entirely legitimate question, and it's a function of the fact that sometime over the Christmas holidays, in thinking about the effect of the ROE decision, I had either a nightmare or an epiphany at 3 o'clock in the morning that maybe there was an issue about the notice.


And when I began to think -- I don't mean to be facetious about it.  When I began to think about the question of the adequacy of notice based on the ROE change, it occurred to me that there was a cluster of other unanswered questions about the adequacy of the notice, and it was at that stage that the implications of the Green Energy Act applied to me.

I appreciate, and I apologize, that this is a late very late-in-the day motion, but notwithstanding the fact, if it's a jurisdictional issue then it has to be addressed.  That's why the lateness.

MS. CHAPLIN:  Okay.  And with respect to your comments and submissions regarding the kind of broader context of the application -- and you've made specific reference to transmission charges, HST, and the global adjustment mechanism I presume as examples?

MR. WARREN:  As examples, yes.

MS. CHAPLIN:  Would including that type of information potentially be misleading to people, because, after all, this application will make no decision with respect to HST, as an example?

MR. WARREN:  I would draw a distinction, Ms. Chaplin, between two categories.  One are those components of the notice which, as a matter of law, the Board should include, must include.  And they would include the effect of the increase in the ROE, and the impact of the Green Energy plan approvals, and the question of whether or not the maximum rate increase will be higher.

And then there are those -- and those go to the jurisdiction of the Board because they flow from your section 78 approval.  There's a separate category, and that is the question of policy.  As a matter of policy, should the Board give notice of the fact that the total bill will be affected by a number of other factors?

So, as a matter of law, I would say you are not required to give yourself jurisdiction to give notice of those other effects, because they don't flow from the exercise of your section 78 powers.  But, as a matter of policy, Ms. Chaplin, I think the Board should, as I say, because of the changed circumstances over the last year.

MS. CHAPLIN:  Okay.  And just turning again to the relief you request and your item number 4, that there be disclosure that total bill impacts may in some instances be greater than 10 percent, I guess could I ask you to turn to the notice?  I'm looking at page 25 of your book.

So this is my -- I'm sorry, I'm being slow to understand your point, I think.  What you're saying is, because it's been based -- what's there is based on this 1,000 kilowatt-hour usage, your submission is that additional information needs to be provided, because obviously usage will vary from that average, and thereby making that more transparent that the impacts could be larger.

So, likewise, would it be if you consumed more, it may be that the impacts will be smaller?

MR. WARREN:  Fair point.  But looking at that page 25, if you look at the final paragraph:

"Due to the continuing implementation of the harmonization plan, some individual customers with community-specific rates may experience bill impacts in excess of those described above."

Now, as I understood the testimony, and I may have misunderstood it, that the impacts in excess of those described above aren't necessarily a function of rate harmonization.  They are a function of how much electricity you use.  And so to give the impression that it's 1,000 kilowatt-hours is somehow average or representative or the only effect that's relevant, a statement in here that those who use fewer than 1,000 kilowatt-hours will experience rate impacts in excess of that is required.

And if the Board feels it appropriate, as it may, to say those who use more than 1,000 kilowatt-hours may have a -- but surely some statement to the effect that the impact on -- that this excess number is tied specifically to 1,000 kilowatt-hour usage and that it may be more than that if you use less is relevant.

MS. CHAPLIN:  Okay.  Thank you.

And, finally, it's my understanding that the notices that the Board is routinely issuing now for rate applications are more detailed than they were in the past, in terms of the specificity of the impacts, and I think the gist of your submissions would be that, really, not that any of this detail comes out, but that, in fact, additional detail is warranted.

And I guess what I'm wondering is how do we assess -- you know, so then if the next version has three more paragraphs, then do we then open ourselves up, Well, but there's this other scenario that we haven't covered in the notice, and that needs to be covered, too?


I'm wondering, how do we assess, you know, when is enough sufficient, because there will always be more details that might be required in terms of special service charges, more details of exactly what was meant about harmonization, the fact that the impact is on smaller-volume customers because of the fixed service charge, I guess.


It may be a somewhat -- a question you can't really answer, but I guess it's -- but I'm expressing a potential concern of the implications.

MR. WARREN:  I would address the concern in this way, by saying that I don't see that concern arising out of the circumstances that we're talking about in this case, because there are specific circumstance which have changed - the impact of the Green Energy plan, the effect of the ROE in this case - and that putting in information to the effect that approval of the Green Energy plan will affect electricity prices for people both within and outside of it is specific to the circumstances of this case.


This is not an argument about, you know, generically, notices have to be changed.  It's about the circumstances of this particular case, and I wouldn't have thought that making the kinds of changes which we're suggesting in this case would have the potential precedential value that gives rise to the concern you've just expressed.

MS. CHAPLIN:  Okay.  Thank you very much.

MS. NOWINA:  I'm going follow up with a couple of questions, Mr. Warren, to the discussion on page 25 of your materials that Ms. Chaplin took you to and the paragraph that talks about the bill impacts based on 1,000 kilowatt per month -- customers consuming 1,000 kilowatts per month.

That part of the notice is not unique for Hydro One, and we tend to have -- we have a format that generally has that in all of our notices.  We've recently changed it to 800 kilowatt-hours per month, because that seems to be more often the average.  But for Hydro One this seems to be the correct number.

If we -- so are you saying that there's an issue with that, that aside from the Green Energy plan and from the cost-of-capital changes, that is generally at issue and would put in question all of the notices we have out, frankly, for the 2010 rate cases?

MR. WARREN:  I'm only, Ms. Nowina, I can't speak to the other circumstances.  My understanding of the evidence in this case is that the effect of using, for example, 500 kilowatt-hours -- 500 kilowatt-hours a month, that it's a significant increase above the 10 percent.  So I'm looking only at the circumstances of this case.  And what the impacts, potential impacts are.

MS. NOWINA:  All right.  I had one other question.  It's essentially, I understand your motion is based on the jurisdictional issue, but can you tell me what if any practical benefits you can see to the ratepayers of Ontario for issuing new notice?

MR. WARREN:  The practical benefit is that people who may be affected by these changes have a right to speak, have a right to be heard.  And that's a circumstance which this Board has acknowledged is a concern when they issue these notices.

You know, for example, to go back to Ms. Chaplin's question about de minimis impacts, it may be that some of these rate increases would be regarded by some people as de minimis impacts.  Some of the ones who are in there now.  I don't know that.  It's the principle that's involved, which is to give people notice of the effect.  And it gets the test, I say with respect, wrong for us to sit here today and to say, Well, it's unlikely anybody's going to respond.  I don't know whether they will or not.  They have a right to know that this will have an effect on them.

MS. NOWINA:  All right.  Mr. Sommerville.

MR. SOMMERVILLE:  What conclusion should we draw from the fact that we received 200 or so communiqués from ratepayers with respect to the nature of the increases being sought in this application?

MR. WARREN:  I want to be careful about how I answer that, Mr. Sommerville, because I don't really know in comparative terms whether that's more -- I'm told that that's more than the Board typically receives.

MR. SOMMERVILLE:  I think that's -- let's go on that assumption.  I think that's a fair assumption.

MR. WARREN:  I'm given to understand that it reflects a concern and that if there is an additional increase as a result of the ROE, I think it reasonable for the Board to conclude that there may be this impact.  But as the Central Ontario Coalition case makes the point, that the fact that you might have, for example, affidavit evidence from 200 people or 500 people or a thousand people that they would have acted differently on the basis of this notice, doesn't affect the question of jurisdiction.  In other words, it isn't a calculation based on it.

Having said that, as an advocate, I would say there's a concern out there reflected in the fact that you got whatever the number was.

MR. SOMMERVILLE:  Yeah.  You're not resting your motion on the contention that the Green Energy Act -- let me put it a different way.

You're not resting your motion on the idea that there is a very material change related to the return on equity; your motion is really being predicated on that ground but on other grounds as well.

MR. WARREN:  Yes, that's right.

MR. SOMMERVILLE:  I guess to explore those a little bit.  First off, the idea that either the Hydro One customers or those outside of the Hydro One franchise would not be aware that there may be a levy associated with the Green Energy plan that may affect them.  And I think you've given the answer that the materiality of that impact is not at issue.  It is the fact of that impact.

MR. WARREN:  It's the fact of the impact, sir.

MR. SOMMERVILLE:  And that is because this is a new regime, and communication of that concept, in your view, justifies a very explicit rendition of that in the notice.  I mean, there is an attempt in the notice to communicate that idea.

MR. WARREN:  I understand that.

MR. SOMMERVILLE:  And -- but your submission is that as one of the grounds upon which you think this notice is inadequate, that the language: "The Board's decision on this aspect," that is the Green Energy plan, "of the application may have an effect on all electricity customers in Ontario."  So that, in your mind, is too vague, too soft, too non-rate-specific, I think, is more to the point, not rate-specific, to communicate the reasonable man in Ontario that his interests may be affected in that particular fashion?

MR. WARREN:  That's correct.  And I juxtapose the "may affect" to the specific rate information which follows --

MR. SOMMERVILLE:  Right.

MR. WARREN: -- which indicates there's a monetary impact of the approval.

MR. SOMMERVILLE:  You're suggesting the notice has created a standard elsewhere in the notice that is not met in this particular.

MR. WARREN:  That's right.

MR. SOMMERVILLE:  Okay.  Now, the other issue that you raise is the question of the return on equity and its impact on the overall rate -- its impacts on rates for the applicant.  And this really, in my mind, does get into this question of:  To what extent does a notice have to engage other regulatory processes that are underway at the Board?

This cost-of-capital consultation was begun in February -- sort of in some respects begun in February, then crystallized to some extent in March, and then there was a consultation process that was engaged, culminating, I guess, in September and then a Board report issued in December.

There was a series of public, I would say within this world, certainly, a very notorious exercise underway with respect to that subject matter.

To what extent should the Board's notices have to be predicting or engaging these other regulatory processes, whether they're guideline changes, code changes, consultation with respect to cost of capital, to what extent do our notices have to be continuously updated in order to meet those standards?

MR. WARREN:  I want to be very careful about how I answer the question in this respect, I don't want to -- I don't want to leap off the edge of the bridge into the question of whether or not there was adequate notice of the implications of the whole cost of capital thing.

MR. SOMMERVILLE:  Let's carry that through, then, sort of without prejudice.

MR. WARREN:  Well, there's without prejudice, and then there's without prejudice.

In part, I'd tried to response respond to that question earlier, Mr. Sommerville, when I said that the Board is a regulator who is continuously looking at decisions about codes and the application of regulatory -- of legislative changes and so on and so forth.

I think the difference is this, is that when the Board comes to -- is asked to exercise its authority, rate-making authority, really the core of what the Board is about as a regulator under section 78 -- the circumstances of the case are that the Board has to cull from its various activities all of the relevant decisions that will affect the exercise of its authority in that particular case, and that the reasonable person has to be given quite detailed information about the possible effects on him or her of this.  And if that requires the Board to pull in various bits of information, for example, what it may have decided about the -- in the EDR process, what it may have decided in the cost-of-capital process.

However people may have read, assuming the reasonable person has read that cost-of-capital decision, it has a specific impact in this case on the revenue requirement.  And it's in the exercise -- that's why I say that the fulcrum on which this terms is the exercise of the section 78 powers, rate-making powers that require that certain detailed information has to be given.

MR. SOMMERVILLE:  The Distribution System Code changes would probably have had an equal -- and I'm saying that without having looked at it in any detail -- an equal kind of impact on the revenue requirement of this applicant, for example.  The capital contribution changes will have a -- let's put it this way -- will have a material impact.

So is that something that should also be added to this notice?

MR. WARREN:  If it's going to affect a number -- those things which are going to affect the prices people pay for electricity, they have to be put into the notice.

MR. SOMMERVILLE:  Okay, thank you.  Those are my questions.

MS. NOWINA:  It's a high bar, Mr. Warren, and --

MR. WARREN:  I have the sense I may be looking up at it, the more questions I have to answer.

MS. NOWINA:  But not to talk about the specifics that you're looking for here, but I don't think I've ever been involved in a rate case where there wasn't something going on at this Board that would later affect the rate order in some way.

So getting every specific piece of information or ongoing activity or other decision that might then be taken to be applied to the current decision is very difficult for the Board if it becomes more and more detailed to capture everything that will impact rates, if there is not a materiality threshold.

MR. WARREN:  I appreciate that, Madam Chair, but there are two, I think, fundamental differences in this case.  One is an increase in the ROE, which has a $44 million impact.  That's a big number, and it changes the numbers in the notice.  Let's not forget that.  It changes those three key numbers in the notice. So we got a notice which is, with great respect, wrong.

The second thing is -- so that's not just one of the many activities that may affect rates.  That's a specific change which has affected the rates in this case.

The second is the effect of the Green Energy Act, because the Board chose in its notice to put in the section that Ms. Chaplin and Mr. Sommerville have referred to, which is it may affect other customers.


If you're going to put that in, as I say the Board should put it in, you have to say it will affect prices paid for electricity.  So --

MS. NOWINA:  It was your extrapolation to everything that had an effect that I was raising my concern.

MR. WARREN:  It's bad lawyering on my part to say that, Madam Chair.

MS. NOWINA:  All right.

MR. WARREN:  But I would invite the Board to understand that it has to make distinctions between those things which are fundamental changes and those things which are in-the-ordinary-course changes.

MS. NOWINA:  All right.  With all of that to chew on, then, we'll go to Mr. Shepherd.

MR. WARREN:  I think Mr. Sommerville --

MS. NOWINA:  Mr. Sommerville isn't finished.

MR. WARREN:  Mr. Sommerville wants to push the bar even higher.

MR. SOMMERVILLE:  Yes, and it has to do, first of all, with this materiality question is, I think, absolutely fundamental to our consideration of any of this.

But the other part of it is the inclusion of things that are not within our control, things that are not within our scope, the HST, for example, which a number of counsel have mentioned today as being a factor.

I think it would be awkward, from a number of different points of view, for the Board to start including in its notices a shopping list of things that may have implications for the overall rate impact on customers.

Tax rates is another element; not just the HST, but other tax rates.  I mean, there are a number of things that could have implications for rates that really fall outside of the scope.  And what we try to do in devising these, as Ms. Chaplin referenced, we've tried to refine our practice in notices to make them more revealing to the public.  And it's finding the right note, which is not to include the kitchen sink, which is not to include things that are not material, not to include things that we don't have any real effect on, but to communicate in an effective way what the implications of the application may be, that sort of thing.

MR. WARREN:  Well, if I may just take a moment to make responses to that.

First of all, it's an entirely legitimate concern, which is why I said that there's a distinction to be drawn between those elements of the notice which are legally required to give you jurisdiction, and those that relate to the exercise of the Board's section 78 powers.


The exercise of your section 78 powers have no impact on the HST.  They have no impact, in this case, on transmission costs, and on and on and on.

But the question then becomes whether or not -- so it's a matter of policy what should be included in it.

And I invite you to turn up the application just one last time, I again come to two considerations.  When the notice uses the words "total bill for average customers", what does the ordinary person understand by "total bill"?  Does the ordinary person understand that the total bill is just a function of whatever's being approved here, or are there other things?


And I think with -- two other points.  There are some things which are not kitchen sink categories, Mr. Sommerville, and I don't mean that facetiously at all.  But, for example, the global adjustment, that's not a kitchen sink.  That's a unique, new circumstance, the special purpose fund, so-called.


There are factors arising out of the Green Energy Act which I think legitimately could be put in the notice by way of simply a generic statement:  Your total bill that you pay for electricity may be a function of a number of other things which are not being considered in this case.  So that a person could, reading that, come to the application and say, You should not approve of that spending because of the overall effect.  And that's the policy consideration the Board has to make.

Thank you.

MS. NOWINA:  Mr. Shepherd.
Submissions by Mr. Shepherd:

MR. SHEPHERD:  I'm hesitating.  I have four points, and there's been some discussion just now about materiality, so let me comment as follows.

I probably disagree with my friend, Mr. Warren, on whether materiality should be a factor in notices.  And, indeed, I probably disagree on whether, as a matter of law, materiality is required as a factor in determining what's a proper notice.

But I don't think that issue appears -- is presented to the Board right now.  There's no issue, it seems to me, about whether $44 million is a material amount of money.  If you have a utility coming in for a rate increase of 4.4 percent, you say to them, Tell your customers it's going to be 4.4 percent.  That's enough to mention.  So I don't think that's a question of materiality.

Similarly, with the Green Energy Act, whether or not the immediate impacts are material, it's $780 million that ratepayers are going to have to pay if the Green Energy Act is approved.  And anybody who thinks that $780 million is not material I think has a lot more money than I do.

So it seems to me that you're not asked in this motion to answer the question:  Is materiality a factor?  Everything that's before you in this case is material.

So that's the first point.

The second point is my friend's motion has two categories of problems with the notice.  There is the category of things where the notice was wrong in the first place; that is, the initial notice should have had some reference to the Green Energy Act.  The initial notice should have described total bill impacts differently, et cetera.


And then there's a second category, which is things have changed since the notice, and that category is a different question.  It's not a question of whether the notice was right in the first place.  It's a question of whether the notice is still legally okay.

I'm only going to deal with the second point.  I think that if you make a determination that there's now been a change and, as a result, a new notice is required, then it's appropriate, regardless of whether you think that Mr. Warren's notice -- or motion is too late on the Green Energy Act, it's appropriate to make sure that the new notice is better than the old one.

But I'm only going to deal with the question of whether there's a change that warrants a new notice, and that's about -- the underlying issue here is -- and I think you've sort of alluded to it, Madam Chair, is no rate case actually ends up producing rates that are the same as what the notice said.  Things happen.


I mean, that's why you have rate cases.  Otherwise, you just mail in the result.

However, I think that ratepayers, when they look at the notice, what they say to themselves is, That's the worst that can happen.  They've told me the worst that can happen.  It might be better than that, but this is what they've asked for.  The regulator isn't going to give them more than they asked for.  It might give them less, but it's not going to give them more.

So ratepayers look and say, Those are the maximum impacts that can -- that I can experience.

And so, because of that, if you have a change that -- like, for example, you decide that, or the applicant withdraws some expenses, says, you know what?  We've reconsidered and we're not going to spend that much.  And now the increase is not going to be 8 percent, it's going to be 4 percent.  It's a big change.  I don't think you need a new notice.  You've warned the ratepayers already it could be 8 percent.  They're not going to complain when you come back and say, Well, actually it was only 4 percent.

However, in this case you've said to the ratepayers, so you, the applicant at the Board's request, has said to the ratepayers, it's going to be 9.5 percent or 9.7 percent rate increase.  And as a ratepayer you think, that's as bad as it can get.  So if you ask the practical person on the street question, how do they feel when they get a 14 percent rate increase?  They're going to feel like you didn't tell them.  You should have and you didn't.

And that's the issue.

And so there is a broader issue, and Mr. Sommerville's asked the question about how do you fit in all these other things like HST and like the cost-of-capital decision, et cetera, as generic things, the notices that go out about all those things.  And you can ask the question:  Did any customer of Hydro One when they read this notice think, my bill could increase 50 percent this year?  The answer's no, of course they didn't.  But I don't think at this point you have to make that decision that because you didn't tell them it could be big, that therefore the notice was wrong.

What I think you can say is, the specific information you gave about how bad it could be on distribution rates, which is what this application is about, is now incorrect.  And it's incorrect by enough dollars that people would care.

So that leads to the -- to my third point, which is, Madam Chair, you've asked the question, what's the practical benefit?  And I'm going come to the legal issue in a second, but it's legitimate to ask the practical question too.  And I guess I would say 200 people -- at 9.7 percent, 200 people spent the time to write a letter to this Board saying:  Please listen to me.  This is a problem.

Now, you don't know whether there will be more, but I would guess that if you put a new notice out saying, By the way, it's going to be 14.1 percent, you'll get maybe those same 200, but maybe another thousand.  Who knows?

Those people are entitled to be heard.  Yes, it's true that I would say the odds of a new intervenor showing up, a new group showing up saying, Well, no, we want to talk about it now, probably low.  I mean, if it happens you have to deal with it.  But I would say unlikely.  But just because people aren't in this room with lawyers debating the finer points of energy policy doesn't mean they don't have a right to be heard.  The process, including the notice, is specifically designed to make sure those people do have a right to be heard.  And so those people, in addition to the 200 who have already sent you letters, and those letters should, of course, be influencing your decision, in addition to those, anybody else who is influenced by this should have a right to write you a letter and say:  Here is my problem with this.

And if you don't give them another notice, they won't have that chance.

And that leads to my fourth point, and that is that this is a question of your jurisdiction, a legal question.

And my friend Mr. Warren has quite ably gone through the law on this.  And I'm not going to go through it again.  The fact is that if your notice was not proper, then whatever you do here is not legally valid.  It's not complicated that way.  You either get the notice right or the whole process is invalid.

But this is not a black and white question.  The test that the court has is a test of reasonableness.  You as a Board are in a unique position to understand what is reasonable for the constituency out there that you're here to protect.  And at one extreme you can say a notice could be -- so and so is making an application.  Are you interested?  And tell them no more.  They're making a rate application.  And if people are concerned about so and so's rates they can go check out the application.

At the other extreme, you can have a hundred pages of detailed information.  Of course you have to draw a line somewhere in the middle.  And I think the question you should be asking yourself is, would an average person, a reasonable person on the street, having read the notice, caring enough to read the notice, say the notice that's there now was sufficient given the possible decision that's before this Board today?  That's the question you have to ask.

If they feel like you didn't tell them what you were going to do, then that notice is insufficient.  And I believe that's your test.

Those are our submissions.

MS. NOWINA:  Thank you, Mr. Shepherd.  Mr. DeRose.

MR. DeROSE:  Yes, Madam Chair.  I'll be brief.
Submissions by Mr. DeRose:


MR. DeROSE:  On behalf of CME, we support Mr. Warren's motion.  I'd simply add two points.  The first is this, Mr. Sommerville.  You indicated that should you include items that are not within the control of the Board.  And we would say in this case, both the Green Energy Act costs and -- are within the control not only of the Board but of this panel, in terms of the amount to be externally funded, as well as the costs being applied for by Hydro One in this case.  And so the next phase we'll be dealing with the allocation it.

But that is not only within the control of the Board, it's within the control of this Panel.

The same can be said to the change in ROE.  The ROE is -- the Board has spoken in its report, but this Panel is being asked to approve a specific ROE for Hydro One in this case.  And that, if approved, will have a direct impact on the percentage increases that were contained in the notice.

Now, with respect to the ROE component of the notice, our view is, you should apply a materiality threshold in assessing whether the original notice was or was not sufficient, under all the circumstances.

And the numbers in this case, and in fact it arises out of Mr. Millar's cross-examination this morning.  Mr. Millar took the panel -- and if you would go to page 25 of the motion record, this is the notice -- and he took them to the 9.5 percent shown in 2010 for the delivery portion of the electricity bill.  And Mr. Millar pointed out that the original as-filed amount was 9.7.  So there was a 0.2 percent difference.

That to me, and I would suggest, is a perfect example of something that is not material.  It is a 0.2 percent difference.  It would not affect the decision or the comments that the average ratepayer or any ratepayer in the province would react to the notice.

That's something that we see in every case.  Numbers change a little bit.

But the increase is going to go to 14.1 percent.  And that's a 45 percent increase over the 9.5 percent shown.  And in our submission, if a 45 percent increase is not material, we can't envision what would.  I mean, that is, on its face, a material impact.

And throughout the panel for the last two days we have heard that on a total bill analysis or impact for the average rate class, the amount that Hydro One uses to determine whether there should be mitigation is 10 percent.  Well, even if you want to -- and I don't think the two are connected -- but if you want to use that as a proxy, is there a 10 percent change, it's well over it.

A 45 percent increase from 9.5 percent to 14.1 percent is material.

Similarly, with the revenue deficiency, we're going from an as-filed number of 116.  There's a $44 million increase.  That that's approximately kind of 37, 38 percent depending on whether you round up or round down on my math.

Again, that's material.  So we would simply say that the materiality threshold on that aspect is met.

In terms of the right to be heard, again, we would just add, Mr. Sommerville, you've pointed out that 200 letters of comment have been received.  I would think that if Hydro One or someone from the Board were to call each of those 200 people and indicate that there's a 45 percent swing in the percentage that they originally commented on, their reaction -- they would, first of all, thank you for being told, and that some of them, at least, would provide additional comments, but they would certainly want to know about it.  And I think they would feel that they're entitled to know about it.

So those are our submissions, and if there's any questions, we're happy to answer them for you.

MS. NOWINA:  Who's next?  Mr. Crocker?
Submissions by Mr. Crocker:

MR. CROCKER:  I'm happy to go next.  Madam Chair, Members of the Panel, my position is a little different than the others.  We support the motion.  The position I've developed comes from a brief discussion I had with Mr. Warren at the end of the day yesterday about a case I was involved with a long time ago.

The Central Ontario Coalition case stems from an environmental assessment that Ontario Hydro was doing at the time to reinforce Hydro transmission lines in two sections of Ontario, southwest, as they called it, and eastern Ontario.


There was a second notice problem which resulted in that environmental assessment, in which I was counsel to the Minister of the Environment.  The environmental assessment was done in two stages, a plan stage and a route stage.  And the theory of Ontario Hydro was that they would choose -- they would do this broad plan stage study and, out of it would be chosen a preferred route, and then they would do a more detailed study of the preferred route.


I can tell you that even the plan stage study was a very detailed study.  In one of the -- and they decided the divided the province into sections.


In one of the sections, as a result of the planning stage review, the Board, the joint Board, suggested to Ontario Hydro that the preferred route that they had put forward wasn't the best, that they should choose another route.


Ontario Hydro had not given sufficient notice to those potentially affected by reinforced transmission at that route stage, and there was a judicial review brought.  It went to the Divisional Court and the Court of Appeal.  The decisions of those both of those courts dealt with environmental assessment issues, not primarily notice issues, and so were not helpful to this.  But the circumstances, in my submission, are helpful.

Twice in one long and sophisticated and involved process Ontario Hydro got it wrong, I suggest.  And what you learn from that, in my submission, is described in a Latin maxim -- I should say, by the way, that I was a baby lawyer when all of that happened.  I'd like to persuade you that I was a baby lawyer when that happened.  I'll understand you if you don't believe me.

MR. WARREN:  Mr. Crocker has just introduced a credibility issue.

MR. CROCKER:  What I'm going to say now is going to make it even worse.

There is a Latin maxim, and we don't use Latin very much anymore, which is ex abundanti cautela.  By even saying it, I make myself an anachronism, like Mr. Warren.  What it means is you act out of an abundance of caution.  And in my respectful submission, the acting out of an abundance of caution in this case would -- I would suggest to the Board, would have the Board order that an amended notice of application be made, because the consequences of that are so much less significant than the consequences of not doing it.

We agree with Mr. Warren that insufficient notice, whether it's insufficient in terms of the number of people it reaches or with what it says to the people it does reach, is a jurisdictional issue, and a jurisdictional issue means that if someone takes issue with the notice and its sufficiency and challenges it, and that challenge is successful, your decision could be quashed.

However, if this application -- the notice of this application is re-posted, and those who weren't considered to have been given adequate notice originally are now, by the re-posting, given adequate information and adequate notice, and if there is an intervention as a result of that, and if that intervention means reconsidering parts of the hearing or parts of the issues that are contained in the application, so be it.

In essence, however, what has happened so far and what ultimately might be your decision is preserved.  In my respectful submission, the consequences of that are far less severe than having a decision which you make without re-posting quashed.

In my submission, the implications of the cost-of-capital decision alone, without considering any of the other issues before you, put in jeopardy, in our submission, the original notice.

Those are our submissions.

MS. NOWINA:  Thank you, Mr. Crocker.  Mr. Buonaguro.
Submissions by Mr. Buonaguro:

MR. BUONAGURO:  Thank you.  I think I'll be the briefest.  On behalf of VECC, we support the motion and relief requested by Consumers Council of Canada.  I'd only just reiterate, maybe highlight, two points.

First, during the course of the motion, as it's come to this point, there were some times, I think, a tendency to look to all other notices or future notices that may be issued by the Board and see if there's a way to make them perfect or to try to attain perfection.  And I don't think that should be the focus in this case.  I think Mr. Warren talked about this.

We're talking about the notice in this case and making sure that this notice was sufficient in relation to the decision that might come out of the proceeding.

And on that point, or from that point of view, I would suggest that one way of looking at it is whether or not the notice is such that people won't be surprised by the decision.  And I think right now the current notice that's out there, if one were to read that, and then read a decision coming out of this Panel that grants what -- everything that the company is now asking for, people will be surprised.


And I think that would defeat the purpose of the notice in the first place, which is to make sure that people who only read the notice and only read the decision aren't surprised by the decision, and that they won't then come back and say, Well, why weren't we involved in the process?


If people read the notice and accept it -- and I think this is part of what Mr. Shepherd was talking about.  If they read the notice and decide not to participate, that doesn't mean that they're going to get a result that they're surprised -- because the notice and the decision -- I guess the worst-case scenario for the decision are going to be linked.


And I think that, also, I think it's pretty clear in terms of the materiality versus immateriality.  In this case, the cost-of-capital change that the company is requesting midstream is clearly material, and, therefore, you don't have to think about, in this case, whether or not there should be a materiality threshold.  It's clearly been pierced in this case.


Thank you.  Those are my additional submissions.  Thanks.

MS. NOWINA:  Thank you, Mr. Buonaguro.  Mr. Stephenson.

Submissions by Mr. Stephenson:

MR. STEPHENSON:  Thank you, Madam Chair.  I provided to my friends a book of some cases.  I think Mr. Thiessen has copies for the Panel.

MR. MILLAR:  We'll call it Exhibit K10.5.  It is the Power Workers' Union materials on the CCC motion.
EXHIBIT NO. K10.5:  POWER WORKERS' UNION MATERIALS ON THE CCC MOTION.

MR. STEPHENSON:  Madam Chair, I really have two basic points to make.  The first point is that, in my submission, there is no issue with the notice in this case, properly considered, and there is no basis for the relief sought.


The second point is perhaps even more fundamental, which is, in my submission, Mr. Warren's client doesn't even have the standing to raise this issue.  You've got to remember, Mr. Warren is not here speaking on behalf of his client.  Mr. Warren has been here from the beginning.  Mr. Warren's client has had adequate notice of this hearing.  Mr. Warren's client isn't complaining about the notice it received either initially or at any time thereafter.

Mr. Warren's client's interests have been fully protected throughout by Mr. Warren's able presence here throughout.  And of course the same goes for Mr. Shepherd's client, and Mr. Crocker's client, and Mr. Buonaguro's client and so forth, and Mr. DeRose's client.  None of them are complaining about the notice they received.  They have been here throughout.  They aren't complaining about the initial notice, nor are they complaining about the circumstances brought about mid-course by virtue of the cost-of-capital decision.

What they are complaining about is that there is some hypothetical non-client of theirs out there, who they don't represent, apparently might not have received appropriate notice.  We don't have anybody in the room telling you they didn't received adequate notice.

Either the notice that came out in this case months ago, or the circumstances that came about by virtue of the cost-of-capital decision, nobody's been able to go out and beat the bushes and find anybody that says they were misled.  Nobody that says to you by way of affidavit or submissions that if I had only known the true nature of the application, I would have come to you seeking to be involved and this has affected me in a way which is different than I had perceived the notice.  There is no such person.  It is a hypothetical non-client.

And if I can -- this isn't something I invented.  If I can just take you to the first two cases.  This comes up in the context of labour cases on a not infrequent basis.  And it's a concept that comes out of the Supreme Court of Canada.  If I can, under tab 1, it's a Labour Board case called Federated Building Maintenance.  And you'll see at the second paragraph it states it's an application for certification.  Paragraph 5 says:
"The employer has raised an objection to these proceedings.  It submits that employees were given insufficient notice to the union's application for certification and the hearing before this Board."

Paragraph 7:

"The employer submits that because the notices were not posted in Portuguese, the employees have been denied natural justice."

Paragraph 8:

"In effect, the employer seeks to protest on behalf of a group of employees when in fact the employees themselves have raised no objection."

So in this case, the employees did not -- were not there saying:  Wait a minute.  I hadn't been given proper notice.  The employer raised the issue.

And so the Board has to consider this issue, and it raises it at paragraph 9:

"The first issue is whether or not the employer has standing to make procedural objections on behalf of employees who have not themselves sought to do so.


Generally, this Board's experience has led it to respect the ability of employees to represent their interest in applications before the Board.  The Board does not as a general rule permit the employer to speak for employees in certification proceedings."

And then over the page there's a couple of references to the Supreme Court of Canada.  But the leading one is the one referred to at paragraph 11.  And it's a well-known decision.  It's the Canada Labour Board and Transair.  This is one of the decisions which is known for a different proposition than this one.  This is one of the cases which is known for the proposition about the standing of tribunals to raise arguments on appeals from its own decisions.

But it's the underlying issue in the case dealt with this issue, and it's called the jus tertii rule, to use some Latin, which my friend Mr. Crocker will know means "rights of the third party."  And it's a decision from 1976, Chief Justice Laskin, in the indented subparagraph it says it all:

"If there was a policy in the Canada Labour Code and comparable provincial legislation which is preeminent, it is that the wishes of the employee is without intercession from the employer apart from fraud are alone to be considered vis-à-vis a bargaining agent that seeks to represent them.  The employer cannot invoke what is a jus tertii especially when those whose position asserted by the employer are not before the Court."

And as a result of that, employers are routinely bounced when they attempt to raise natural justice issues where the person whose natural justice rights are alleged to have been infringed are not them, they are those of third parties.

If I can take you to the second tab, and there are many, many such cases that come up.  But the case at the second tab is another Labour Board decision from 2002, and it presents a slightly different twist.  This is not simply a paternalistic view about we don't want employers meddling where -- in a dispute by -- where the issue truly lies in the mouth of the employee.

In this case, it is an application brought by an individual employee against a Union.  And at paragraph 1 you'll see at the second sentence:

"The responding party has raised the issue of whether the applicant has the status to bring this application."

And in this case, as I say, the applicant is an individual employee.  And there are particular offences that the applicant in this case sought to allege.  And it turns out that these are offences that the Board concludes at the end of the day do not lie in the mouth of an individual employee to make.

And at paragraph 3 you'll see the Board says:

"In order to bring an application alleging a violation of either of these sections, the applicant must plead facts and establish that he is a person whom the section was designed to protect.  It is a well established principle of law that a party may not rely upon the rights of another as the basis of his or her claim," relying there upon Transair.

Below, and it's the same quotation, and below that the Board carries on to say:

"It was for that reason that the Board refused to entertain the complaint in a particular case.  For the same reason, the Board has held that individual employees have no status to bring a complaint alleging that their employer has bargained in bad faith contrary to section 17 of the act.  The obligation to bargain in good faith is an obligation to the union.  The only union has status to complain that its rights have been violated."

So in my submission, that principle, the just tertii principle recognized by the Supreme Court of Canada, is engaged directly here.


As I say, Mr. Warren does not allege that his client, their rights have been violated in any sense, nor, of course, could they.  He's been here fully represented throughout.  And moreover, nor has anyone else.

And the question becomes:  Who is this hypothetical non-client whose rights have been violated by virtue of the inadequate notice, assuming there is one?

Is it a consumer, an individual consumer?  The constituency Mr. Warren seeks, you know, purports to represent.  Is it an industrial client?  Is it a commercial client?  Who is it?  I mean, I accept that the various interest groups in the room representing consumer interests don't represent them in a technical representative sense, like a class action, but who is it that -- whose rights have been infringed?

How is it that those interests are not properly represented by the Board?  These interest groups on behalf of consumers get here by virtue -- the reason they get status is to represent those interests.

So is the Board being deprived, somehow, of that perspective or that point of view?  In my submission, no.  Of course they're here.

So it's not clear to me how it is that Mr. Warren gets to raise this issue.  His client has not been harmed in any respect.  It doesn't assert it, and moreover, obviously could not have asserted it.

Let me move to that issue on the merits of the notice, in my submission, there is no defect in the notice.


Mr. Shepherd, I think, accurately points out that there are two defects alleged in the notice.  There is the defect alleged from the outset, which is the notice as it pertains to the Green Energy Act implications and arguably the HST implications, and arguably the effect of volume on customers.

All of those issues, of course, quite accurately, it's been pointed out, were properly raised months ago and haven't been raised.  And, in my submission, the reason that they weren't raised isn't because there was an epiphany.  It's because they were not real issues.

The second issue, of course, is the mid-course change, so to speak, that arises by virtue of the cost-of-capital report and its flow-through effect on this case.  And, as Mr. Shepherd suggests, the argument is that even if the notice was appropriate at the outset, it did not remain appropriate throughout.

In my submission, neither -- neither of these two things are problematic, and I really only have two submissions about it.  But the first one is I just wanted to bring to the Board's attention a case in which this issue about inadequacy of notice was dealt with.

And, moreover, it was a case that dealt with inadequacy of notice in relation to this relatively unusual circumstance where there is an argument that the notice, even if it was okay at the beginning, ceased to be okay over the course of a hearing.

And the case, the decision, is at tab 3 of my materials.  And Madam Chair and Mr. Sommerville, you'll be familiar with this, in particular, as you sat on this case.

The decision is a review decision, and it arose by virtue -- it was the connection procedures proceeding.  That's probably not the right name for it, but you'll remember it at least as well as I do.

And essentially what happened in this case is there was a written hearing which was presided over by Mr. Sommerville, and he issued a decision, and there was a bunch of people, strangely enough, that didn't like it.

MR. SOMMERVILLE:  Very few, I thought.

MR. STEPHENSON:  There was a number.  It wasn't just my client.  And there was a motion for review brought by Hydro One, which was joined in by the IESO, the EDA, the Bruce Power, among others; OPG, I think, as well.  And it was presided over by Ms. Nowina.

And in that case, on behalf of my client, I made the argument that there had been a failure of natural justice by virtue of a defective notice, and the reason in that case, as you may recollect, was this.  Part of the decision in the case was premised upon a finding that, pursuant to section 71 of the act, a transmitter was not permitted to do work of a particular kind on assets not owned by it, because it was not within the definition of "transmission work" under section 71 of the act.

And the issue in the case was -- the notice issue in the case was that at no time was the section 71 issue referred to in the notice of hearing.  There was no issues list, and the issue came up mid-hearing by virtue of an interrogatory and submissions by one party in the hearing.

And, ultimately, the Board considered the natural justice argument, and you'll see that is referred to at page 12 of the decision.  The argument was this:

"This argument was perhaps made most forcefully..."

I must say unsuccessfully:
"...by the PWU.  PWU submitted that the Board failed to give adequate notice that the interpretation of section 71 was to be an issue in the combined proceeding and that this defect constituted a failure of natural justice, for which the only remedy was a new hearing."

And then there was the various elements in support of that argument that were made.

Obviously other parties agreed with that position, and other parties disagreed.

The decision of the Board on the issue appears at page -- it starts at the bottom on page 17 and carries over on to page 18, and the argument that -- the Board decides:
"This panel does not find the arguments related to the inadequacy of notice to be persuasive."

It carries on to say that:
"The issue of section 71 was squarely raised by Hydro One's connection procedures.  Board Staff and the ECAO identified that this, in turn, raised an issue relative to section 71 of the act, and other interested parties would no doubt have been capable of doing so based upon review of Hydro One's connection procedures.  The issue was canvassed by the number of parties to the combined proceeding.  Based on the record of the combined proceeding, it was not argued at the time that the issue was out of scope, that adequate notice of the issue was lacking or that sufficient opportunity was not given to the parties in order to make their case on the issue.  We find no failure to give adequate notice in the circumstances of the combined proceeding."

All of that, notwithstanding the fact that the section 71 issue was at no time revealed at all in the notice of hearing; nor was there an issues list of any kind.  So there was no -- it was not identified on the issues list, nor was it raised by the applicant.  It wasn't raised -- the decision discusses this.  It was raised for the first time in interrogatory and nothing more.

At tab 4 of the materials is -- I'm not going to take you through it in any detail or perhaps at all, but it's a section of the oral argument that I made to the Panel on that case, because I had the joy of reviewing with you the Central Ontario Coalition case, which was referred, of course, to you today.

And the Central Ontario Coalition case is an interesting case, because it found on those facts precisely the two defects which are alleged before you in this case in respect of two different groups.  And it's important, I think, for you to understand this.

The initial defect, which is this southwest Ontario defect and how it would mis-describe the nature of the application, was of course -- the complaint about that was raised by the Central Ontario Coalition, the folks that the case is named after.

Those are all folks who received notice, but none of whom participated in the hearing because -- and they had evidence to this effect, and it's described in the hearing -- in the decision.  They said, On my reading of this, I did not understand that my rights were engaged, and now that I understand my rights are engaged, I wanted to be involved.

Precisely the kind of thing one would expect to hear in this room if there was, in fact, somebody out there that was aggrieved.  This was not a case where a municipality or somebody else said, Guess what?  There's a bunch of folks out in central Ontario, a bunch of homeowners, that may have been misled.

No, the homeowners themselves showed up and said, We have been misled.

That is how these cases come to you, and that's the appropriate way that they should be dealt with.  That's point number one.

Point number two is there was, however, in the Central Ontario case, what -- if I can call it the second kind of notice problem, where it was argued that even if the original notice was okay, there was a mid-course change which rendered the original notice inadequate.

And that issue arises -- and I'm taking you back to the Central Ontario case, which is at tab 1 of Mr. Warren's materials.  And it starts at page 35.  And it's at the bottom of the page.  And the Court says:
"I turn to the application made by the municipalities of Kitchener, Cambridge, Waterloo, and Oxford.  There is some differences as to the circumstances but an essential issue to each."

It says, turns over the page:

"Unlike COC," which is the property owners, "these applicants do not rest any objection on the ground that they did not receive the notice or that they did not grasp its significance to their interest.  All did, in fact, receive the evaluation or its summary.  All received or were aware of the notice.  All chose not to appear at the meeting," et cetera, et cetera, et cetera.

And so these groups actually did get the notice, and they didn't complain about it.  The issue they had was, there was a mid-course correction in the case, and what it was is that the Board of its own motion added an additional route to the list of proposed routes.  The notice had a series of routes, and the Board, during the course of the hearing itself, added an additional proposed route.  It's the so-called 401 route.

And all of those folks came up and said:  Well, if we had known about that, of course they didn't show up at the hearing but they said, If we had known about the 401 route, for Pete's sakes, we'd have shown up because we are -- well, if you look at the towns, you'll see:  Kitchener, Cambridge, Waterloo, and Oxford, they're all on the 401, so they all thought that this was a big deal.

And what you can see is, at page 40, where they sort of finish up this issue, there's an indented paragraph, and then immediately below that the Court goes on to say:

"As far as the municipalities are concerned, the proposed addition of the 401 corridor is 'an undertaking of an entirely different nature.' The Board does not appear to have thought so, otherwise it would have had to stop and start up the process again if it were to be faithful of its self-imposed injunction.  Why it did not do so is difficult to understand.  In failing to do so, it fell into an error of jurisdiction and caused a failure of natural justice no less serious than caused by the defective notice."

So that's the mid-course correction case.  That was the argument I made in the combined proceeding case and the argument that you found on the facts that hadn't been met.

In my submission, the facts of the combined -- the transmission connection case are much more compelling than these ones, with all due respect to my friend Mr. Warren.  In that case, the section 71 issue wasn't in the notice at all.  And even though we were there throughout, we didn't know it was an issue until it was too late.  The Board thought otherwise.

In my submission, the language used by the Divisional Court at page 40 of the Central Ontario Commission case, which is an undertaking of an entirely different nature, is appropriate language for you to take into consideration, vis-à-vis the cost-of-capital issue and the mid-course -- so-called mid-course change failure, alleged failure, to give notice.

The real question is, has that fact created an undertaking?  Does that make this hearing an undertaking of an entirely different nature?  And the short answer to that question, of course, it's self-evident.  Once you pose the question, the answer is obvious, is no.  The proceeding is precisely the same kind of proceeding.  The numbers have changed.  The magnitudes have changed in some respects.  But it is still a hearing about what are just and reasonable rates for Hydro One distribution customers?


And just, I'm going to come to my second point in just a moment, but I think it's worth noting that of course the published notice, which we've been referred to that has numbers in it, of course is not -- is no longer consist -- has already been amended without a further re-publication.  You may recollect that the current notice, if you go back to your binders, I think it's at tab 1 under A, the very first page of the application, which is the summary of the notice, is a blue sheet, because it's been revised.  And the numbers are different than the numbers that were contained in the published notice.

They got the little blue line against them.  And the numbers are not hugely different, but they are different.  They're, in fact, a little lower, as it turns out.

But the mere fact that there has been a change to what the applicant is seeking does not trigger a republication obligation.  And the reason it doesn't is because I think you have to understand what I say is the appropriate notice obligation of the Board in the circumstances.

The Board has, I think, quite accurately indicated, do they have to follow a kitchen sink approach?  Do you have to put the income tax code out there as your notice of hearing such that any tweak that gets made along the way that could conceivably change the outcome of the hearing requires another notice, and my answer to that is no.

What are you required to do?  Well, in my submission what you're required to do is this.  What a notice of hearing tells a customer or any interested party is this.  The applicant has applied for a change of rates.  As a result of the hearing, the rates could change.  If you are concerned about a change in rates, and you want to participate, here's how you do it.

Beyond that, in my submission, those are the mandatory obligations.  You can, as a matter of policy, put in more or as a matter of best practices put in more, but as a matter of natural justice, that's what you need.

And the reason for it, in my submission, is this:  Once an application has been made, there is very -- there are very little by way of jurisdictional constraints upon what the Board can do in terms of disposing of this application.


With all due respect to my friend, Mr. Shepherd, he suggests that the notice puts the interested parties on notice about what the worst case could be.  Well, I would accept that as a practical matter that is often or virtually always the case, but that's not a jurisdictional issue.


The Board, there's nothing jurisdictionally that would prevent the Board from giving the applicant a larger revenue requirement than it is seeking.  And before, you know, the people burst out laughing, I mean, it's not an entirely illegitimate consideration.  There may be a situation where the Board has got serious intergenerational equity concerns, where they think that there has been current underinvestment about this, that, and the other thing, and that there is simply going to be a looming disaster for the next years or in following years.

And the Board's obligation for just and reasonable rates, in my submission, would include those concerns and could say:  You, municipality, you applicant, have got an intergenerational equity problem.  You should be spending more today and less next time.


So in my submission, it is not the worst-case scenario, viewed from a perspective of overall revenue requirement.  It is certainly not a worst-case scenario viewed from a rate class perspective.  Because consider this.  Even if the Board ordered a revenue requirement -- the revenue requirement sought by the applicant, not a penny more nor less, you could have a situation where you have an intervenor group that raises a very serious cost-allocation issue.  And the Board, on the evidence, may well be convinced that the cost-allocation issue, or maybe it's a charge determinant issue, is a valid one.  And if there is a change in cost allocation, you could quite easily have a situation where a particular rate class has an outcome by virtue of rate impact which is greater than sought by the applicant.  The applicant is left whole on -- of course on revenue requirement, but there's been shifts inter se between the classes by virtue of cost allocation.


It could be easily, of course, that you have a situation where the applicant is denied any change to their rates.  You can have a situation where, even though the applicant is seeking an increase in rates, the Board determines that the rates should be decreased.


There are no guarantees to either the applicant, to the intervenors, to the customers, or to any interested parties about what the outcome could be once the hearing has been invoked.


All that you can tell the hearing -- the people that have been -- the interested parties is there is a hearing.  Rates can change.  Here's what the applicant has asked for.  That's an interesting fact, I suppose.  In my view, not significant, but it's an interesting fact.

And, lastly, that your rates may -- if you are interested in rates, here's how to get involved.  But from an outcomes perspective, it is impossible to predict at the outset what the outcome could be.  And, in my submission, to have a prescriptive view that you have to codify, at a high degree of accuracy, not the only nature of the potential outcomes, but the magnitude of any particular outcome is, in my submission (a) not required by law, and (b) wildly impractical as a matter of fact.

Oh, and the last point I just want to raise, dealing with the Green Energy Act impact and the HST impacts, et cetera, et cetera, I mean, obviously to the extent those things have an impact, they have an impact, but, of course, none of those, frankly -- or they have very little to do with distribution rates.  That may be bound up in some sense.  But the fact that the Green Energy Act will have an impact on electricity consumers, both distribution customers and all electricity consumers, isn't created by this Board, of course.


It's created -- that fact is created by the regulation, which stipulates that there are going to be these kind of costs and they can be paid for in the following manners.  And it leaves the fine-tuning of that to you.


But the public of Ontario is on notice, as a matter of law, by virtue of regulation, whatever the regulation is, that creates the Green Energy Act charges.


And so, I mean, that's not an issue of notice.  That's deemed notice to everybody that there are potential impacts coming about by virtue of Green Energy Act charges, and that they are going to come to them -- not clear what the amounts, not clear what the proportions are, but they are going to see them in two different ways:  Through distribution charges on the one hand; through another collection mechanism on the other.


And that is -- just like the HST, everybody got notice of that, too, of course, but they got it through a different man.  The fact --

MR. SOMMERVILLE:  Except we're being asked to approve the Green Energy Act in this application; isn't that right?

MR. STEPHENSON:  You know, in my submission, that's simply an amount issue, and there's going to be a division.  But under the regulation -- this issue about collecting through another mechanism, through this -- it's not the global adjustment.  There's some other name for it.  I've forgotten what it is, but the other mechanism, of course, didn't exist until a regulation created it, and this Board didn't have the jurisdiction to allocate costs as between distribution customers, on the one hand, and everybody else, on the other, until that regulation.

That regulation is what put people on notice that they were going to be liable for these charges.

You're fixing the amounts, for sure, but the mechanism and the liability arises by virtue of that regulation.  And there's no notice question about that.

MS. NOWINA:  Mr. Stephenson.

MR. STEPHENSON:  I'm done.  Those are my submissions.  Thank you.

MS. NOWINA:  Let's take a 15-minute break, and when we come back, we'll have Mr. Rogers.

--- Recess taken at 3:38 p.m.


--- On resuming at 4:00 p.m.

MS. NOWINA:  Please be seated.  Mr. Millar, over to you.
Submissions by Mr. Millar:


MR. MILLAR:  Yes, thank you, Madam Chair.

Fortunately for our timing many of the points I'd intended to cover are already covered and I don't wish to belabour anything, so I will be fairly brief.


As Mr. Shepherd pointed out, and I agree him in this, the alleged defects that are presented in a motion fall into two categories, and one of those are defects that arise from what I'll call a change in circumstances.  This is the new cost-of-capital number.  And in the other category are defects that existed in the notice, at least alleged defects that exist, irrespective of the Board's cost-of-capital policy.  I'm actually going to focus on the latter.  On the former I think you've heard very able argument from all the parties and we haven't even heard from Mr. Rogers yet.  I think the test has been set out clearly.  The question for you is where these facts fall in that test.  And since I don't have anything to add on what that test is, I won't make any further submissions on that point.

If you turn to page 4 of Mr. Warren's motion record, this is where he itemizes the -- what I'll call the alleged defects.  It's at paragraph 12.

Item A is the issue I don't intend to make many submissions on, this is the issue of whether or not the revisions occasioned by the cost-of-capital changes are material enough, I suppose, to warrant issuing a new notice.

So I will deal very quickly with each of B through E.

I should point out that Ms. Chaplin has already raised the issue that arguably these are out of time, but I don't disagree with Mr. Warren's response in that, that that may be unfortunate, but frankly, if there is a defect in the notice, the fact that he could have raised that earlier is too bad, but that shouldn't mean his motion should fail.

Mr. Stephenson also raised an interesting issue on standing.  And much of what he says I agree with, except his conclusion, with respect to Mr. Stephenson.  And what he said is perhaps CCC isn't the party who should be making these submissions to you, that they don't have standing; they're here, they got the notice and they understand.

However, in my view, the notice itself is the Board's document, and if Mr. Warren or anyone else for that matter convinces you that there is a material defect in that notice, the fact that he got the notice is not really an issue.  The issue is:  Did people who were supposed to get this notice get it, and did it adequately explain what the proceeding was about, the tests that are discussed in the two cases he had.

So whether or not Mr. Warren is the proper party to make these arguments, I'm not sure that matters.  If he convinces you the notice is defective in a material way, then I think you have little choice but to re-issue it.

Mr. Stephenson asked who this theoretical party might be.  Frankly, although CCC represents in general the interests of, I always think of it as residential customers, I know they have in their letter of intervention they explain more fully who they represent, but they don't specifically represent each and every residential ratepayer.  For example, Mr. Thiessen's brother in Hanover is not a -- Mr. Warren is not directly his lawyer.  So he could come out of the woodwork and say, thanks for that, CCC, but you don't actually represent me.  I wish to speak on my own behalf.

MR. WARREN:  I could give him my business card.

MR. MILLAR:  So there is more than a theoretical person out there who could come forward later, and if you're convinced by Mr. Warren that the notice is defective, I think that's enough.

So I'll move to B, C, D, and E from page 4.

The first states that Hydro One's ratepayers, it says that the notice did not disclose to HONI's ratepayers that they would be responsible for repayment of a portion of a cost of the plan that would not be included in the rates for which Hydro One seeks approval.


Ms. Chaplin, I think, got to this.  That is, in my submission, addressed in the notice ton very first page.

It does not -- Mr. Warren may be technically correct that it does not explicitly state that Hydro One's increases -- that there will be increases on top of the -- the revenue requirement increases sought in this case will be applied to them, by which I mean the Green Energy costs that are allocated to all ratepayers will be paid, in portion, by Hydro One's customers.  But the notice does say:

"The Board's decision in this aspect of the application may have an effect on all electricity customers in Ontario."

So it does point to that.  And frankly, we've spoken about materiality.  My understanding from the evidence is that the average overall bill increase from the Green Energy plan in 2010 for an average customer is less than 0.1 percent.  And if you figure that the cost -- so it's not material, is my point.  It's a very small amount, and under the circumstances, the notice, as written, is sufficient in that regard.

If you look at the next item, it says:

"The notice did not disclose to ratepayers outside Hydro One's territory that they would be responsible for the payment and portion of the plan."

Again, the same sentence.  We did say that.  And he may be correct that we didn't talk about the quantum, but in my respectful submission, frankly had we put the bill impact, you might have got less intervention.  It's so tiny, let's than 0.1 percent.  Frankly, it's largely immaterial.  So under the circumstances, my submission is that the way we've written it here is more than adequate.

And I say that for two reasons.  Hydro One is not the only LDC that will be filing a Green Energy plan.  Many utilities, in fact, potentially all utilities, will have to file a Green Energy plan.  Orangeville Hydro, for example, has already filed a Green Energy plan.  So if you were to accept Mr. Warren's submissions in this regard, I think what you would have to do is that for every utility, big or small, that has a Green Energy plan for which some of the costs may be recovered from the province's ratepayers, you would have to force them to publish their notice across the province.

And in my submission, that can't be right for two reasons.  There's no reason that the ratepayers for Orangeville should have to pay for a notice in Thunder Bay of, in that case, I can't even imagine how tiny the impact would be.  But you would also face, frankly, a flood of these notices appearing in The Globe and Mail, and once someone had read a couple of these, they might start to tune them out.


For example, someone see this is Orangeville notice, and they say, Oh, there must be an impact on me or else they wouldn't be publishing it here.  I'm going to phone them up and figure what this is all about.   If they actually chased it down far enough and went to a great deal of effort, they'd probably find out that the impact on them is something like three cents or something like that.  So materiality has to be one of the issues to consider, in my submission.

Moving on to D.  The notice did not disclose to Hydro One's ratepayers to the fact that the increase in the total bill will, for many ratepayers, exceed 10 percent.

I may ask Mr. Rogers to respond to this a little bit further, but my understanding is that essentially it does.  It describes the impacts on an average customer.  He may be discussing -- maybe Mr. Warren can respond to this as well.  He may be discussing instances as well where a particular user isn't a 1000 kilowatt-hour user but I have two points in response to that.

The first is, my understanding is if for an average customer the impact is pushed over 10 percent, mitigation will start to kick in.  And I may be mistaken about that but that was my understanding.  So that in fact on an average basis, that won't happen.  And secondly, Mr. Warren is right that if you don't use a thousand kilowatt-hours, your impact will be different.  But that's the case, that's always the case.  That's the case in every single application.

And it's not useful, in my submission, to point that out here because, frankly, I guess you could tell everyone what their impact would be and send individual notices.  Well, we're clearly not going to require that.

But if you point out that individual -- first, it's self-evident that if your usage is different from a thousand kilowatt-hours, in my submission, that your impact will be different, and it's not useful in a notice like this to try and delve any further into that.  This is the standard that the Board has established, and I maintain it remains an appropriate one.

Finally, E, this issue regarding HST and other impacts, for example.  I don't have anything to add, I don't think.  I think it was Ms. Chaplin or perhaps Ms. Nowina who had some concerns about this, if I can put it that way.  I agree there's a chance that a notice may be misleading if it puts in information about potential other impacts that are not within the Board's control.  And that's also never been the standard that the Board has adopted in the past.  That isn't determinative, I know, but this is always how we've written our notices and that would require changes to all notices.

I just want to touch on a few other points very quickly.  I would like to raise the precedential issue that arises in this motion.  Mr. Warren has been careful to indicate that the relief he's seeking applies only to this proceeding, but, frankly, the decision you have here may impact other proceedings.

As the Board is aware, I believe, in total, there are something like 16 cost-of-service applications currently before the Board at various states.  And my understanding is that all of them publish notice prior to the cost-of-capital report being issued, and although the individual impacts may vary from utility to utility, I think it's fair to say it will result in increases in the revenue requirement and the percentage bill increases to all those utilities.


So what you decide here may well have an impact on those utilities if you decide notice has to be re-issued here.  Certainly it's reasonable to assume that another utility with similar impacts would also have republish notice.

And I don't say that to suggest that's a reason for doing it, but only so that the Panel and the parties are aware of that implication.

Another point that I'd like to raise is possible confusion -- Mr. Warren may choose to respond to this, but possible confusion in issuing a notice.  As everyone is aware, drafting a notice is a very difficult thing, frankly.


For Hydro One, the application is something in the neighbourhood of 5 or 6,000 pages, and the exercise is to distil that into, essentially, a two-page notice.  And there's no question that an awful lot is going to be left out of that two-page notice.


We do our best and we work quite hard to get the notices right, but, frankly, a whole lot of stuff has to get left out.  That's for two reasons:  One, if you put in too much, you wouldn't fit it in the newspaper.  I suppose you could publish the application.  That would tell everyone all of the impacts.

But, also, once -- in my submission, once a notice gets too long, frankly, people tune it out.  And I can say from personal experience, I won't use an energy example, but everyone has seen notices related to planning -- Planning Act notices for the OMB, for example.  They put a lot of work into their notices, as well.  I know, because I used to work in that field, and they're always a page or less.  And the reason is, once you start -- you get past three or four sentences, people start to throw up their hands and they can't make sense of it.

So the exercise is to distil it as accurately as possible, but recognizing that no notice is ever going fully explain what appears in the application.

So an additional caution, I suppose, is that if we issue a second notice on the same application, in my view, there is a danger that if we don't word it extremely carefully, it's going to cause more confusion than it resolves.  We've already issued a notice with the 9.5 percent, or whatever it is, and then 13 percent for 2011.


We'd have to be very careful that a new notice is clear that these are not additional increases on top of the 9 percent.  This new number, in fact, replaces the 9 percent.  And, frankly, a whole bunch of people will have missed the first notice in the first place.


And there's always confusion between transmission and distribution when it comes to Hydro One notices, in any event.

So that's not something that can't be overcome, but it is something we have to consider, that a notice would have to very carefully consider those issues.

There were some questions to Mr. Warren about the purpose of doing this.  Is it simply to allow for additional letters of comment, essentially?  And I think his response was quite right.  What he's proposing, I think at paragraph 6 of his motion record, is that the evidentiary record stay as it is and essentially people could file as a comment, or I think he says apply for intervenor status.


As Mr. Warren has recognized, he can't speak for those people.  So it's possible that someone would come out of the woodwork and say, again, Thank you very much, CCC, and thank you for the notice, but we're not happy with the record, and we're not happy that we didn't have a chance to answer those questions.

The Board might ultimately decide that the record stands and they wouldn't allow that, but certainly there's a possibility people will ask for that.  So that's something that should be recognized.

And, finally, I assume Mr. Rogers will deal with this, but I'll ask him through this submission to discuss what the delay implications would be if the Board accepted Mr. Warren's submissions and ordered that notice be republished.


With Hydro One, obviously, notice takes longer than most utilities, because they publish in a wide variety of publications, some of which are only every other week, I believe, or maybe even monthly.  I'm not sure of all the details.

So I think it would be important for the Board to at least have an understanding of what kind of delay we would be talking about if you ordered that it be republished in all of these periodicals.

And I would throw out a suggestion that both Mr. Rogers and Mr. Warren might choose to respond to.  It occurs to me as a possibility you might order that the notice be reissued, but only, for example, in The Globe and Mail and perhaps Le Devoir.  I suspect that would greatly decrease the delay, but I ask my friends to respond to that in their reply submissions.

And, finally, I assume Mr. Rogers will raise this, but it would probably lead to a request for interim rates by the company so that the delay did not prevent them from getting rates in effect, I assume, for May 1st or possibly April 1st, but I'll leave that for Mr. Rogers to discuss.


Subject to any questions you may have, Madam Chair, those are my submissions.

MS. NOWINA:  Thank you, Mr. Millar.  Mr. Rogers.
Submissions by Mr. Rogers:


MR. ROGERS:  Thank you, Madam Chair, Members of the Board.  I won't be very long.  I'll be 20 minutes or so, I think.

My clients support the notice as being adequate in this case and opposes a re-publication.  I point out that, as has been acknowledged here, the notice is that of the Board, of course, and the applicant published the notice that it was directed to publish, but it believes that the notice is a fair notice to people as to what is being applied for in this case.

I want to make a couple of general observations before I get into some of the details about the notice and why I submit to you it's perfectly, perfectly appropriate.

First of all, this does affect other cases.  Mr. Millar made this point.  I was going to make that point myself, but it's clear that this notice, if it is defective, there are many other notices out there that are, as well.

The second point I would like to just emphasize is one that's been made, I think through questioning of the Board.  Your process is really quite unique.  You know, this is a very, very complex subject.  As Mr. Millar pointed out, my client's application is thousands of pages long, highly technical, complicated, difficult material.


The law on notice is that you must give what's reasonable notice in the circumstances, as I think has been fairly explained earlier.  And so you're on the horns of a dilemma to try and make a notice that's understandable to the general public which kind of capsulizes the essence of what my client is asking for, but it can't possibly go into all of the details and the complications that my friend suggests you should.

It's an ongoing process, as well.  I'm going to come to the cost-of-capital report in a moment, which seems to have provoked a fair bit of controversy.  But that's not unusual, how something like that emerges in the middle of a case.  There's cost of capital in this case which was known at the very outset would be published hopefully before the year end, and I'm going to talk to you in a minute about that, because my client's application asked that your new cost-of-capital report be implemented as part of its application without knowing what the result of that was going to be.  So that's nothing new.


People keep saying, Well, they're seeking to add in the middle of the case a request to increase it for the cost-of-capital report.  That's not the case.  That's been my client's position from the very beginning.

The other factors that are ongoing in this moving train that we're on here, and it's not even one case - it's a continuing case, really, that you have to deal with - are things like the Distribution System Code that Mr. Sommerville mentioned that had a big effect on this case, and it's reflected in these numbers, which I'll show you in a few moments.

Through your present process in EB-2009-0349, which is the proposed framework for determining the direct benefits accruing to customers, that's going to affect what happens in this case, too, presumably, eventually.


Now, how could you possibly give notice for all of these things in a two-page newspaper ad?

Let's stand back and take a deep breath and just get a little voice of reason here.  You have to do what's reasonable in the circumstance.  You can't possibly put all of these things in a notice in the paper other than, as my friend suggests, publish the whole application.  And I point out my client's application consists of -- its application, the summary of application, which I'm going to talk to you about in a minute, and all of the evidence that supports it, including the Green Energy plan, which is extremely explicit about what's going to happen so far as we know it now, with these Green Energy costs.

Now let's look at the notice.  I think I'll just go to the notice, because I submit to you your notice is perfectly adequate, to satisfy your obligation in law.

And we can use Mr. Warren's motion record.  It's found at tab -- well, let's look at tab 3, which is the notice.  The preceding tab is your letter of direction directing my client to publish it in all the newspapers, which it did do.

Now, I submit to you that the essential elements of a notice in this context, in an electricity distribution case, is this:  Hydro One is applying for a significant rate increase.  Here are some of the impacts for average customers.  Here's what the revenue requirement being applied for, the total amount being applied for, is at the moment.  And -- at the moment.  Here's how you can find out more about this if you're interested, and your notice provides that.  Call Hydro One.  Look on the Board's website.  Look on Hydro One's website or apply as an intervenor.

If you apply as an intervenor, you'll be entitled to be kept abreast of proceedings.  At the very end of your notice, you say this, at page 28 of this motion record:

"Important" -- block letters - "If you do not request to participate in this proceeding in accordance with this notice, the Board may proceed in your absence and you will not be entitled to any further notice in this proceeding."

Well, there have been some changes, and those who chose to intervene and participate have been kept apprised of those changes.  If you didn't, you don't.  That's the requirement of the Statutory Powers and Procedures Act, and you've adhered to it.  You've met your legal obligation here.

And your notice, as Mr. Millar pointed out, on page 1 you talk about the Green Energy plan, and that it may affect all electricity consumers in Ontario and so it may.

You talk about Hydro One seeking approval of a $1.1 billion revenue requirement for 2010.  I'm going to tell you in a moment that that's not very much different from what at the moment is still being requested as the overall revenue requirement because of ups and downs, including the cost-of-capital report.

People were alerted to that.  Well, that's a lot of money.  So if it changes slightly, that's not defective notice.


On the next page, you go at lengths to try and define for people what the impacts might be on them.  Now, how else could you do it other than choosing an average customer, or somebody with an average type of consumption?  I don't know how else you would do that.  And you've done it both for the delivery portion of the bill, and for the total bill.  And Mr. Millar's quite correct that the total bill impacts will be less than 10 percent through your mitigation guidelines which my client is following.  And so that's accurate.

So it's my submission that this notice alerts people, there's a big rate increase coming here, potentially.  The Green Energy Act is part of this and it could affect people all across the province.  That if you want more information about this, because it's complicated, there are ways to do this through the Board's website, through Hydro One's website, through asking my client for a copy of the application, which is available on all of these sites across Ontario, or by intervening.

If you intervene, the notice is clear, you'll be kept abreast of all the evidence as it changes.  And the application that my client filed said that it likely would be amended from time to time as it went through this process.

And your notice says, and if you don't do that then you're not entitled to any further notice about changes, which is exactly what has happened here.

Now let me just deal a little bit with the application, if I could.

We talked about the notice.  And we can use Mr. Warren's brief for this purpose as well.  If you look at the application which follows that, it's at page -- tab 4.


First of all, in the application, and this was in the notice as well, it says at paragraph 3 that:
"Hydro One seeks approval of a revenue requirement of $1,150,000,000 for the 2010 test year."

And then you reflected that faithfully in your notice.  At paragraph 8, it talks about the Green Energy plan, filed as part of the application.  And it says at paragraph 10, which is really what I wanted to draw your attention to, that:
"The written evidence filed with the Board may be amended from time to time."

And in fact, the written material, which forms part of this application, was amended even before the hearing began with the update, which is common in these cases.  So that was done.

Now, my client is also obligated to file a summary of application with you, before you even order them to publish notice.  All of this has to be done in advance.  It all formed part of the application.  Let's look at tab 5, the summary of application.  Which I assume the Board requires of applicants because these cases are so complicated that it allows people who want to find out more about it, can read this summary without having to read thousands of pages.  So that if there's someone out there that sees the notice, and they think, I'd like to know more about it, this part of the application helps you do that.  What does this tell us?  Look at page 35, page 2 of this summary, page 35 of the brief:

"Hydro One Distribution has assumed that capital costs associated with expansion and enabling improvements work that is part of the generation connection investments and CDM initiatives will be externally funded via the global adjustment mechanism, and therefore do not impact the 2010 or 2011 revenue requirement requested in this application."

It goes on to say at the bottom of the page:
"Hydro One is requesting an equity return..."

And so on:

"... as per the Board's formulaic approach at appendix B of the cost-of-capital report."

Then it says:

"The company expects the return on equity and other cost-of-capital parameters for 2010 will be updated to reflect the September 2009 consensus forecasts and Bank of Canada data," et cetera.

And the last part of this paragraph, it states explicitly:

"Hydro One also assumes that the return on equity and other cost-of-capital parameters will be adjusted to reflect the results of any adjustment to the determination of the cost of capital from the Board's current EB-2009-0084 proceeding."

So anybody who had an interest could look at your summary and know that when that cost-of-capital report came out, my client was asking that its application incorporate it for better or worse.  For better or worse.

So that's a change that occurred during the course of the hearing that anybody who took that anybody who took the time to intervene would know about.  You can't provide for that in advance.

Now I talk about -- there's one other thing; I just want to make this point.  Because you can play with these numbers and it gets a little complicated but I think it was Mr. DeRose was talking to you about the impacts and the changes that have occurred during the course of the hearing because of the cost-of-capital report.  Well, there are many things affecting the changing numbers.  The cost of capital is one of them.  Changing interest rates are another.  The Distribution System Code changes are others.  Many things occur during the course of a case which change the numbers.

The important thing, I submit, in terms of notice adequacy, is this.  That the original notice stated that my client was seeking approval of a revenue requirement of $1,181,000,000 for 2010, and 1.2 billion for 2011.  Now, those figures have been updated now twice, and the present figure, and if you look at J4.6 - I don't have a copy for you, I'm sorry - but you will see that the total revenue requirement now being sought by my client is $1,196,000,000 for 2010.  It's very, very close to what was in the original application.

Now, the rate implications are more profound than that.  I acknowledge that, but the point is that anybody reading the original notice would be looking at a revenue requirement request very similar to what now is being requested.  The rate impacts are more significant, because there are external revenues and so on, but the notice that you gave did reflect pretty much what now is being requested.


And of course we're not through this process yet.  There will be other changes before we're at the end of the road, before my client actually gets rates in place.  That number will change.

The cost-of-capital, I couldn't say anything more about that.  It's a cost.  It's a cost to my client.  It's not a profit.  It's a cost, and my client has asked that it be adjusted to reflect your report from the very beginning of this case.  And that's what we're still asking for.  Nothing's changed.

One last -- a couple of last points I'd like to make in general.  You have to be reasonable about this.  And let's look at what we're trying to accomplish here.  We have this very, very complicated case, which is part of a complicated series of cases you're dealing with, with my client and a lot of others.  We want to give the public notice in a format that they -- alerts them to the fact that there is a rate increase being sought here and that it has Green Energy implications.

The reason you give notice is that so the public interest can be protected.  This is not a case like the Central Ontario Coalition case that's been referred to, and my client's very well aware of that.  It was a long time ago, but it was a difficult case for them, where property rights are being affected.  People's property was being expropriated.


And that case pointed out that a lot of people who didn't even realize their property was at risk found themselves threatened with losing their property.

You are an economic regulator.  What we're trying to do here is to put in place rates which are just and reasonable and fair.  It's an economic case.  It's not -- nobody's going to jail.  People's property isn't being confiscated.  It's important to people, I understand that, but it is -- you are an economic regulator.


And if we look at the public interest here, this notice has been given to people, but are there really interests out there that aren't being protected here in some way or another?  Yes, it's true what Mr. Millar says.  There are people out there who have a right to get notice, and so on, and the fact that Mr. Warren is here representing consumers, he doesn't speak for all consumers.  I agree with that proposition.


But if we're trying to be reasonable about this, and you, as a regulator, when you go home tonight and you think, Is the public interest really being served by what we're doing here?  We've given this notice.  We have intervenors here representing every conceivable interest out there, and they're being funded so that they have adequate resources to intervene on this proceedings so ensure that the public interest is protected.

You've got AMPCO, Canadian Manufacturers Association, School Energy Coalition representing larger groups.  Smaller customers, you have the Consumers Council of Canada.  Energy Probe and Pollution Probe, I'm not sure who they would claim to represent, but -- and the Vulnerable Energy Coalition are here for smaller customers.

You have other system players who are intervenors.  The Independent Electricity System Operator is an intervenor.  The Ontario Power Authority is an intervenor.  And on top of all that, you've got Board counsel and Board Staff, whose principal responsibility is to protect the public interest.

So I submit that you can be reasonably confident that this is a reasonable process we are engaged in here where the public interest is being addressed.

Now, a couple of points, practical points, that Mr. Millar raised and more or less invited me to comment on.

I submit to you that there's a concern here that if you issue another notice of some type, you're going to cause more confusion than we're going to solve.


I suppose my client, probably the safest thing for me to say is, well, go ahead and issue another notice, and we'll ask for interim rates and not take any chances.  But I don't submit you do that.  I submit to you that if you do issue another notice - and I submit you don't need to - you're likely going to cause a lot more confusion than clarity with people.  They'll think it's another rate increase on top of the one they just read about last August.

Now, I'm told that if further publication is required similar to what has been done previously, it would take several months to do that, because there are bimonthly -- biweekly papers that have to be published in, and so it's a process that would take, I understand, six weeks or more to do the same type of publication process.

And, finally, I'd like to say this, that if Mr. Warren is correct that your notice is so defective that you have no jurisdiction in this case, I fear I have grave concerns that it can be remedied at this point by the type of notice that he's suggesting, where people are invited to come and accept the record as it stands.

If it's true - and I submit it is not - that you've been deprived of jurisdiction because of the inadequacies of your notice, it's very hard to correct part way through without starting over again.  And I urge you not to do that.

Thank you.  Those are my submissions.

MS. NOWINA:  Thank you, Mr. Rogers.

MR. SOMMERVILLE:  Mr. Rogers, is there any interim or middle ground here?  We had a very considerable interest from the public in this case that was specifically driven by the magnitude of the rate -- and these are all on the record -- the rate implications of the application prior to any of the intervening events, most notably, I suppose, the cost-of-capital report.


Is there -- first of all, do you see, through you to your client, any value or virtue in making sure that those people understand what this change means for them and a method to kind of communicate that?  Do you see a middle ground here, rather than publishing a brand new notice or starting from the beginning, or any of those alternatives?

MR. ROGERS:  On dealing with the cost-of-capital report?

MR. SOMMERVILLE:  Yes, I would think so.  I mean, I guess there are -- if I can characterize the motion, I think it really focusses on -- I'm going to say two key elements, and one is a change in architecture related to the Green Energy Act and the novel circumstance that, through this application, ratepayers outside of the franchise area and those within the franchise area pay in a somewhat different fashion.  The other thing is the cost-of-capital change.

Is there a method to communicate those things in some way that is not a renovation of notice?

MR. ROGERS:  It's a good question, and I'm struggling -- I hope I can come up with a decent answer for you.  I haven't had too much time to think about it, but it strikes me that it might be possible on two fronts.  There are two problems here, as I understood it, the Green Energy implications and the cost of capital, which is really the thing that seems to be really bothering people.

On the Green Energy, you've got the process that I referred you to.  I suppose some kind of notice could be given to alert people again to the fact that the Board is considering how these external costs or these province-wide costs are going to be shared, so perhaps some kind of notice about that.

On the cost of capital, I suppose it would be possible, Mr. Sommerville, to have some type of limited publication about the Board's report and allow people to make written submissions about the implications of that discrete report on this case system.

MR. SOMMERVILLE:  I had mentioned the opportunity for written submissions, but simply a communication to advise those perhaps who had already communicated an interest in...

MR. ROGERS:  That would be, I think, satisfactory as a means of trying to address the real problem here.  There are a number of people, I gather -- I wasn't in that case, as you know, maybe you don't know, but I wasn't, although I've read your report very carefully.  But I gather there was a lot of interest from people who were participating in it.  Those people will know about the result.

If there are any of those who wanted to intervene in this process to comment on the implications of the cost of capital in this case, I don't think my client would have any objection to that.  I guess you could contact them quite easily because you know who they are.  But if you wanted to have some sort of more general publication about it, it would be a problem in terms of timing unless it could be limited somewhat.

MR. SOMMERVILLE:  Right.

MR. ROGERS:  Does that -- I hope that helps.

MR. SOMMERVILLE:  It does, I think.  Yeah.

MS. NOWINA:  Thank you, Mr. Rogers.  Mr. Warren.
Further Submissions by Mr. Warren:


MR. WARREN:  I'm never quite sure whether it helps that I'm heard or not.

Let me deal first briefly with the sober submissions of my friends Mr. Millar and Mr. Rogers before I get to the more incendiary observations of the Power Workers' Union.

Let me try and distil the submissions on -- Mr. Rogers says that this is a fair notice.  The Board chose to give notice of the revenue requirement and the rate and bill impacts, and with great respect, the numbers it gave are now wrong.  And any way we slice it, if the Board chooses to give a notice and the notice is wrong, then people have been misinformed.  And that is a problem.  And it's a problem that needs correction, in my respectful submission.

Let me turn to the question, then, of the Green Energy Act and the adequacy of the reference in the notice.

The Board chose to direct that notice be given of the Green Energy Act implications, some notice.  In my respectful submission, the notice is simply not adequate because it doesn't say that it will have an effect on the price paid for electricity.  Because people can come in and say two things.  They may argue that:  I don't want to pay that de minimis amount that Mr. Millar says, but they may also say, Don't approve the Green Energy plan because it has implications.  I want to speak to that Green Energy plan.  And that's the right.  That's why the notice is given; it's not just the de minimis effect, it's the right to speak to the Green Energy plan itself because it has an effect.

The Board chose to give notice, and I say, with respect, to the notice isn't accurate.

Now, if we -- and I'd ask the Board briefly to turn up my motion record at page 35.  And my friend Mr. Rogers referred to this.  The first full paragraph:

"Hydro One Distribution has assumed that capital costs associated with expansion and enabling improvements work that, as part of the generation connection investments and CDM initiatives, will be externally funded via the global adjustment mechanism, and therefore do not impact the 2010 and 2011 rate requirement requested in this application."

Anyone reasonably reading that, I say, would conclude that there were no cost implications for them of the Green Energy plan.  And that's just not right.  There are.

The issue of -- the issue in the case -- let me turn to the question of the practical solutions.

In my respectful submission it is not necessary that the notice -- that some notice be published in all of the biweekly publications.  There can be some short form of notice, perhaps of the kind Mr. Sommerville suggests, a letter to the people who have already sent letters of concern.  Perhaps just in weekly publications to truncate this as much as possible.  But surely we can give notice clearly, simply, succinctly, of the fulcrum issues; that the revenue requirement is increased by this amount, that the bill impacts are this amount; that the distribution portion has increased this amount as a result of the cost of capital.  That's one paragraph.

And the Green Energy plan, if approved, will have rate-making implications.  And if the Board wishes, they can put in the amount, the de minimis amount.  But there has to be notice of that to give people an opportunity to speak to it.  And surely we can craft a solution which provides an adequate notice of these new developments, but at the same time keeps this thing from going off the rails for a jurisdictional error that has to be rescued after the fact.

Let me turn very briefly, if I can, to Mr. -- my friend from the Power Workers' Union, Mr. Stephenson's submissions.

First of all, he gives us a couple of cases of Labour Relations Board, and he says, to my shock and amazement, that the courts have said that employers cannot act in the interests of employees in a dispute which amounts to a lis inter partes.  It's, surely that reasoning is self-evident and does not apply to this case.

He raises the issue of standing and invites us all to disappear down a rabbit hole of logic, in which we say that unless -- how would you ever give notice to people who don't have adequate notice if the people in the room can't make that submission?

We're the only people who now know that the notice may be defective.  The alternative which Mr. Stephenson invites you to embrace, is, we have to wait until the decision is rendered and then have somebody challenge it.  That's what I'm trying to avoid is that practical problem.  The issue of standing simply, in my respectful submission, doesn't arise.

Now, the issue -- in addition, Mr. Stephenson says, none of us has standing, that there isn't anybody here, there isn't anybody here who hasn't received notice.  The logic of that, frankly, I simply can't embrace it.  It's too complicated.  But if you read the Central Ontario Coalition case, the Court said:  That doesn't matter.


At page 33 of that decision, the Court said it's a reasonableness test.  What would a reasonable person decide?  Read from the notice, and it doesn't matter whether the reasonable person is there.  The Court says at the bottom:

"It is of interest that his conclusion," -- referring to the United Kingdom case -- "rested upon the objective tests he adopted, what would a reasonable person think in the circumstances?  Evidence from individuals that they had been misled was either unnecessary or inconclusive."

And several times, my friends have referred to changes that may occur during the course of a hearing.  We acknowledge that there may be changes as a result of new numbers.  There may be changes that are a result of different cost allocation.  But there is no circumstance that I'm aware of that in the middle of a hearing, an applicant can increase the revenue requirement without giving notice.  And that's the fundamental change on that aspect of it.  That never occurs.  Because that negatives the effect of the notice.  So the changes my friends refer to are changes of a fundamentally different character, and not the changes that we're talking about here.

The Board would never contemplate, in my respectful submission, allowing an applicant to increase the revenue requirement and change the rate impacts partway through a hearing.

In my respectful submission, the precedential value of this, there's no question that under new circumstances created by the Green Energy Act, that different kinds of notices may have to be created.  Now is the time to deal with it and the fact that there may be other applications may be affected in terms of their notice, is not a reason, in my respectful submission, to ignore the problems in this case.  Those are my submissions.  Thank you.

MS. NOWINA:  Thank you, Mr. Warren.  Before we complete today, a comment about next steps.  We will keep the window open on Thursday at 2:00 with the possibility of us rendering an oral decision on the motion.  I'm not even saying that's likely.  I'm not even saying that's likely.  I'm saying we will keep it open with the possibility that we may be able to do that.

We'll let you know tomorrow by e-mail whether or not that will be the case.  Mr. Rogers.

MR. ROGERS:  And you're referring to if we get a decision tomorrow, depending on the outcome --

MS. NOWINA:  Thursday.

MR. ROGERS:  Well, originally I was -- depending on what happens with this application, there is an oral argument to be made Thursday afternoon.  Is that still a possibility, depending on what happens?

MS. NOWINA:  It's still a possibility depending on what the decision is and whether or not it's made in time.

MR. ROGERS:  I understand that.  I'm ready do that if necessary.


MS. NOWINA:  Right.  Thank you.  We're now adjourned.


--- Whereupon the hearing adjourned at 4:53 p.m.
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