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1998, c.15, (Schedule B);
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Inc. to the Ontario Energy Board for an Order or Orders approving
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distribution of electricity as of May 1, 2008 (EB-2007-0698);

AND IN THE MATTER OF a Motion by Brant County Power
Inc. to review and vary the implementation of the Board’s Interim
Order dated April 21, 2008 in the rates proceeding;

AND IN THE MATTER OF a Motion by Brant County Power
Inc. to review and vary the implementation of the Board's
Decision dated July 18, 2008 and the Board's Order dated August
29, 2008 in the rates proceeding

BRANTFORD POWER INC. FINAL ARGUMENT

FILED JANUARY 13, 2010

. INTRODUCTION

1.

On February 28, 2009, Brant County Power Inc. (“BCP’) filed a motion (the
“Motion”) requesting the Board to review and vary its April 21, 2008 Interim Order
(the “Interim Order”), July 18, 2008 Decision (the “Decision™), and August 29, 2008
Rate Order (the “Rate Order”) in respect an Application filed December 20, 2007 (the
“Application”) by Brantford Power Inc. (“Brantford”) for an order approving just and
reasonabl e distribution rates to be effective May 1, 2008 (EB-2007-0698).

At the heart of the Motion isabilling dispute. BCP and Brantford disagree in respect
of the proper distribution charges payable by BCP at three points of Brantford's
distribution system - Colborne Street West, Colborne Street East and Powerline Road
- which assets were purchased by Brantford on October 15, 2005 and have provided
distribution services to BCP since. Prior to May 1, 2008, Brantford did not bill and
BCP did not pay for distribution services for any of these three stations. During this
time BCP benefited from a period of free ridership and an effective revenue-to-cost

ratio of O (Brantford received no revenue from BCP but incurred costs to provide
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service to BCP). Since May 1, 2008 Brantford has billed, but BCP has (except for
one exception) continued not to pay for distribution services. As of September 30,
2009 Brantford had invoiced BCP $499,521.55 for distribution services beginning
May 1, 2008, of which $464,787.95 remains outstanding.

During the course of this proceeding, Brantford became aware that BCP had not been
settling its payments on account of transmission services with the IESO for Colborne
East and Colborne West and that Brantford' s other customers had in fact been paying
BCP's transmission costs for these two connection points since February 2006.
Brantford has been charging BCP and BCP has paid for transmission services for
Powerline Road at the GS>50kW rate class for the period commencing December
2005 until August 2008, and these amounts are not in dispute. BCP ceased paying
the Powerline Road invoices in August 2008. Since February 2006, Brantford
erroneously did not bill and BCP did not pay for retail transmission services (“RTS’)
at Colborne East and Colborne West. Again BCP has benefited from a period of free
ridership and an effective revenue-to-cost ratio of 0. The parties agreed to defer this
proceeding in April 2009 to allow BCP and Brantford to explore this matter further
and, failing a resolution, the proceeding was resumed in September 2009 to include
the RTS issues. Through the interrogatory process, it became clear that BCP has
continued to collect RTS charges from its customers, but instead of remitting these
payments to Brantford, BCP has instead accumulated roughly $4.2 million in
accounts #1584 and 1586 which it now seeks to dispose of for the benefit of BCP
ratepayers in its 2010 IRM Application. Brantford submits that this treatment is
entirely inappropriate, that BCP has aready collected the RTS charges from its
customers and that BCP should be required to remit the entire amounts owed to
Brantford. Brantford issued an invoice to BCP in the amount of $555,375.14 for
RTS charges owing in respect of Colborne East and Colborne West on December 8,
2009 for the period beginning September 2008 (notably, this is not the entire amount
Brantford seeks recovery for), however BCP has not yet paid that invoice which was
due December 29, 2009.
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Throughout its Argument in Chief, BCP expressly ignores these periods of free
ridership where BCP and its customers benefited from a revenue-to-cost ratio of O.
Instead, BCP seeks at several instances in its Argument in Chief to artificially limit
Brantford’'s recovery for amounts owing despite the fact that Brantford and its
customers have continuously subsidized BCP's use of the Brantford distribution
system since October 2005 and that limiting Brantford' s recovery does not reflect the
principle of cost responsibility. At no point does BCP acknowledge that, in an
attempt to come to a reasonable resolution of these issues, Brantford has already
proposed to limit its recovery of distribution charges to those beginning on May 1,
2008 (and not those owing back to October 2005).

It is in this context that BCP shifts the focus of its arguments to the proper rate
classification of BCP, arguing that the GS>50kW rate classification approved by the
Board in the Decision is not appropriate for BCP, a separate “Embedded Distributor”
class would be preferred, and that a revenue-to-cost ratio of 1.39:1 means that BCP
will be cross-subsidizing other users of Brantford's distribution system in a manner
entirely inconsistent with the principles of cost-responsibility. Interestingly, BCP
never once suggests that perhaps it should pay a revenue-to-cost ratio of higher than
unity for a period of time to compensate Brantford ratepayers who have since
October 2005 been subsidizing BCP's service. Further, where BCP provides
distribution services to Brantford a the Jennings Road Connection point BCP
charges Brantford (and Brantford has paid) for distribution and transmission services
pursuant to the GS>50kW classification. Table 1 below includes a comparison of
distribution rates charged by Brantford versus those charged by BCP for the
GS>50kW rate class for an assumed 5000kW demand (notably BCP charges roughly
100% more than Brantford). Brantford acknowledges that cost responsibility is a
fundamental principle of Ontario’s modern ratemaking regime, however in its Cost
Allocation Report dated November 28, 2007 the Board expressly adopted an
incremental approach to implementing the results of the cost allocation model, noting
that sometimes achieving a revenue-to-cost ratio of unity is neither feasible nor
desirable. Brantford's proposed rate classification for BCP, and the associated
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revenue-to-cost ratio which clearly falls within the Board’'s allowable range, was
subject to scrutiny during the Application process, and the Board ultimately accepted
this classification as reasonable on the basis that Brantford should also follow
developments of the Board’'s generic proceeding EB-2007-0031 on this issue.
Brantford submits that the Board’' s Decision in this respect should stand.

Table 1: Comparison of 2009 GS>50kW Rates

COMPARISON OF BRANTFORD AND BCP 2009 RATES
GENERAL SERVICE>50kW CLASS (APPLIED TO NEIGHBOURING LDCS)
Demand: 5000

BRANTFORD 2009 RATES BCP 2009 RATES

Monthly Service charge $304.99 $304.99 $29.72 $29.72
Volumetric [per kW] $2.6955 $13,477.50 $5.6124 $28,062.00
$13,782.49 $28,091.72

To bolster its claims surrounding these billing disputes, and to get around the Board's
clear rules in respect of the allowable timeline to bring a motion to review, BCP has
also made a number of procedural claims, including arguing that Brantford failed to
deliver effective notice and arguing that there are were severa deficiencies in the
Application that warrant a re-hearing of the case. As indicated in greater detail
below, Brantford has provided detailed evidence that it did indeed provide effective
notice to BCP, and BCP has failed to discharge its burden of proof that such notice
was not delivered. Instead Brantford submits that BCP failed to exercise reasonable
diligence in failing to raise itsissues during the origina proceeding and BCP seeks to
use this Motion, now more than 2 years after the original Application was filed, to

rehear issues that could have been addressed in the original proceeding.

Brantford's final argument generally follows the order of submissions made by BCP
in its Argument in Chief dated December 30, 2009. Brantford confirms the

submissions it made in its November 5, 2009 Motion Record and adopts those



EB-2009-0063

Brantford Power Inc. Final Argument
Délivered January 13, 2010

Page 5 of 30

submissions for the purposes of this final argument. For ease of reference, and to

avoid unnecessary duplication of documents, Brantford has included cross references

to the applicable sections of its Motion Record throughout this final argument.

1. FACTSNOT IN DISPUTE

8. The Motion has raised a number of issues where BCP and Brantford dispute the
proper interpretation of the facts. Before moving into the thick of these disputes, it is
useful at this point to assess the situation and to outline those facts that are not in
dispute.

@ Prior to May 1, 2008 BCP was not charged for distribution services by
Brantford although services have been provided since 2005. This implies a
revenue to cost ratio of O.

(b) BCP was given notice in the Summer of 2007 that Brantford planned to start
charging BCP for distribution services rendered. Setting aside whether such
charge would be a “wheeling” charge or a distribution rate (which is in
dispute), BCP was aware that it was a Brantford customer and that an
application made by Brantford to set just and reasonable rates would have an
impact on the rates charged to BCP.

(c) BCP currently provides services to Brantford at the Jennings Road
Connection point and charges Brantford for distribution and transmission
services pursuant to the GS>50kW classification (See BCP IR Response at
page 13, response to Brantford IR #4).

(d)  Although it is an IESO market participant, BCP was not settling its RTS
charges with the IESO for Colborne East and Colborne West, and Brantford
has instead been paying these costs on BCP' s behalf since February 2006.

(e Brantford has been charging BCP and BCP has paid RTS charges for
Powerline Road at the GS>50kW rate class for the period commencing
December 2005 until August 2008, and these amounts are not in dispute.

[11. BACKGROUND FACTSAND TIMELINES

9. In contrast, BCP's summary of background facts at paragraphs 13- 16 of its

Argument in Chief includes two specific areas where Brantford does dispute the

implications of the materials presented by BCP.
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10.  First, at paragraphs 14-15 BCP suggests that as a wholesale market participant it does
not receive the same level of distribution service from Brantford that other customers
receive and that this warrants a different rate treatment. Brantford is not aware of a
unique rate class which is applicable for a wholesale market participant, Brantford
certainly does not have such arate class as aresult of its approved Decision, and it is
worth noting that BCP has not produced an example of such aunique rate. Brantford
addressed the definitions of an “embedded distributor” and “wheeling” from a rate-
setting perspective at paragraphs 40-44 of its Motion Record and Brantford's
position in respect of these issues remains unchanged. This issue is addressed further

beginning at paragraph 39 below.

11.  Second, at paragraph 16, BCP has included reference to the Board' s letter dated July
9, 2003, to suggest that the Board has previously determined that BCP is not properly
classified as being served by Brantford. Brantford has two submissions in respect of
this letter. First, this letter evidences that when Brantford realized it previously
mistakenly charged its retail transmission service rate to BCP the Board accepted
(emphasis added) “Brantford’s proposed solution to reimburse Brant Count Power
for all amounts billed pursuant to the retail transmission charges between May 1,
2002 and November 30, 2002.” When Brantford encountered a billing error in
respect of retail transmission services that resulted in an overpayment by BCP,
Brantford proposed and repaid the entire amount of the overpayment (which is not
what BCP is proposing in respect to its underpayment for retail transmission services
in respect of Colborne East and Colborne West). Second, the Board' s finding that
BCP is not properly classified as being served by Brantford is no longer applicable as
Brantford purchased the feeders from Hydro One in October 2005. At that time, the
circumstances changed and BCP became embedded to Brantford rather than Hydro
One.

IV. THE LEGAL BASIS OF THE MOTION AND THE PROPER STANDARD OF
REVIEW

A. TheLegal Basisof the Motion
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BCP is relying upon Rules 42-44 of the Board’'s Rules of Practice and Procedure
(the “Rules’) as the legal basis for the Motion. While BCP was not a party to the
original proceeding the Board granted leave to BCP to bring the Motion pursuant to
Rule 42.02 on April 1, 2009. The Board granted |eave without seeking submissions
from Brantford on whether BCP meets the Board's review threshold under Rule
42.01.

Brantford submits that BCP has failled to meet the Board's threshold to conduct a
review under Rule 42.01. The Board detailed its approach to the threshold question
in its May 22, 2007 NGEIR Decision (attached as Tab 2) as to whether the grounds
in the Motion (1) raise a question as to the correctness of the order or decision; and
(2) provide enough substance to the issues raised such that a review based on those
issues could result in the Board deciding that the decision should be varied, cancelled
or suspended. For the five reasons that follow, Brantford submits that BCP hasfailed

on both counts.

Motions to Review the Natural Gas Electricity Interface Review
Decision (EB-2006-0322, EB-2006-0338, EB-2006-0340) (Ontario
Energy Board, May 22, 2007) at pp. 17-18

BCP isrelying primarily on grounds (i) and (iii), and to alesser extent ground (iv) of
Rule 44.01 to bring its Motion. Rule 44.01 states:

“44.01 Every notice of a motion made under Rule 42.01, in addition to the
requirements under Rule 8.02, shall:

(a) set out the grounds for the motion that raise a question as to the correctness of
the order or decision, which grounds may include:

(1) error in fact;

(i) change in circumstances;

(iii) new facts that have arisen;

(iv) facts that were not previously placed in evidence in the proceeding
and could not have been discovered by reasonable diligence at the time;
and



15.

16.

17.

EB-2009-0063

Brantford Power Inc. Final Argument
Délivered January 13, 2010

Page 8 of 30

(b) if required, and subject to Rule 42, request a stay of the implementation of the
order or decision or any part pending the determination of the motion.”

First, Brantford submits that BCP has failed to establish the existence of an error in
fact (44.01(i)) that raises a question as to the correctness of the Decision. BCP
suggests at paragraph 7(a) of its Argument in Chief that the Decision was based upon
evidence that underforecasts the demand for the GS>50kW rate class. This
allegation is based upon incorrect assumptions. Brantford provided initial
clarifications in this regard in paragraphs 67-72 of its November 5, 2009 Motion
Record, and Brantford provides further clarification beginning at paragraph 44
below. Brantford submits that it correctly forecasted the demand for the GS>50kW rate

class, and that there is no question as to the correctness of the Decision in this regard.

Second, Brantford submits that BCP has failed to establish that new facts have arisen
(44.01(iii)) that raise a question as to the correctness of the Decision. BCP argues at
paragraph 7(b) of its Argument in Chief that Brantford did not inform the Board of
its discussions with BCP regarding a separate rate classification for BCP. Brantford
clarified the scope of these discussions in paragraphs 23-36 of its November 5, 2009
Motion Record and beginning at paragraph 7 of the Affidavit of Heather Wyaitt.
Brantford submits that there was no good reason to inform the Board of its
discussions with BCP as those discussions were not material to the Application.
Brantford submits it is unreasonable to expect a distributor to inform the Board of all
of its discussions with customers about billing matters - instead the onus should be
on the customer to intervene in a proceeding to ensure that any of its unique concerns
get heard. Brantford further submits that this issue fails to raise a question as to the
correctness of the Decision.

Third, Brantford submits that BCP has failed to establish that there are facts that
were not previously placed in evidence in the proceeding that could not have been
discovered by reasonable diligence at the time have arisen (44.01(iv)) that raise a
question as to the correctness of the Decision. BCP argues at paragraph 7(c) that the
impact on BCP of both distribution and RTS charges was not put before the Board at

the time of the Decision. Brantford submits that this fails to raise a question as to the
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correctness of the Decision. BCP further argues at paragraph 7(d) that BCP's
proposed rate classification would result in a revenue to cost ratio of at “least
1.39:1". This is within the Board's threshold of 0.80 to 1.80 set out in the Board's
November 29, 2007 EB-2007-0667 Cost Allocation Report, and fails to raise a
guestion as to the correctness of the Decision. BCP also argues that the distribution
charge by Brantford represents approximately 8% of BCP's revenue requirement.
Brantford submits that the distribution charge represents approximately 2.5% of
Brantford’ s revenue requirement; that Brantford's customers should not be expected
to cross-subsidize assets that were historically used to service BCP and its customers
(an effective revenue to cost ratio of 0); and that this issue fails to raise a question as

to the correctness of the Decision.

Fourth, Brantford submits that BCP received effective notice of the Application
(discussed further beginning at paragraph 20 below) and that any of the issues raised
by BCP in the Motion could and should have been have been addressed during the
original proceeding. BCP failed to exercise reasonable diligence at the time of the
Application by not intervening in the original proceeding and raising its issues at that
time. If BCP had intervened in the original proceeding, many of its issues could
have been addressed, the parties would have avoided the unnecessary costs and
expenses associated with this Motion (both financial and utility resource costs), and
Brantford would have avoided the unnecessary regulatory uncertainty this ongoing
Motion has caused.

Finally, and in the dternative, Brantford submits that in the event that the Board finds an
error, new facts or established facts that were not previously on the record (which
Brantford expressly denies), such a finding fails to provide enough substance to the
issues raised in the Motion such that a review based on those issues could result in
the Board deciding that the Decision should be varied, cancelled or suspended.

B. The Allegation of Lack of Appropriate Noticein the Circumstances

20.

Brantford submits that the burden of proving that notice was not sufficiently given

rests on the party bringing the Motion. This is especially true in circumstances
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where that party seeks to bring the Motion nearly 6 months after the Decision, in
direct contrast to the Board's Rule 42.03. Brantford submits that BCP failed to
discharge this burden.

Brantford submits that BCP's allegation at paragraphs 18-30 of its Argument in
Chief that it did not receive “appropriate” notice of the Application relates directly to
the threshold issue, as discussed under paragraph 18 above. Brantford submits that it
did provide appropriate notice of the Application to BCP, as detailed in paragraphs
23-36 of Brantford’s Motion Record. Specifically:

@ In the Summer of 2007, Brantford advised BCP that it would be applying for
an embedded distribution rate in its 2008 rate application. BCP acknowledges
that such a discussion took place, indicating at a minimum that BCP was
aware that any application by Brantford for just and reasonable rates would
likely impact the rates charged by Brantford to BCP (see paragraph 17 of
BCP s Amended Motion Record and paragraph 16 of its Argument in Chief).

(b) Brantford produced as evidence a commissioned affidavit dated January 22,
2008 that notice of the Application was sent directly to Ms. D. Sleeth, then
CEO of BCP on January 14, 2008. Such correspondence was not returned to
Brantford as undeliverable as would be the standard practice for regular mail.

(c) The same affidavit evidences that a copy of the Application and evidence was
posted on the Brantford website, and was readily available for inspection and
review by BCP and other potential intervenors.

(d)  The same affidavit evidences that the notice was published on January 18,
2008 in the Brantford Expositor, the English language newspaper with the
highest circulation in both Brantford’ s and BCP' s respective service areas. A
copy of this notice was filed by Brantford in response to SEC IR #1.

BCP indicates that “current management” reviewed their files and have “found no
record of having received” notice of the Application. The Board should note that
both Ms. Sleeth (the origina recipient of the notice and the “primary regulatory
contact for BCP at the time’) and Mr. Brooker (the party to the Summer 2007
discussions) are no longer with BCP (BCP Response to SEC IR#4). Given this, there
is a wide range of possible explanations as to why BCP's current management no

longer has record of receiving notice of the Application. It could have been



23.

24,

25.

EB-2009-0063

Brantford Power Inc. Final Argument
Délivered January 13, 2010

Page 11 of 30

discarded, taken home, or misfiled during a change in management - to name just

three possibilities. None of these possibilities has been addressed in BCP' s evidence.

Brantford has filed an affidavit commissioned shortly after serving notice, and well
before this dispute arose, as evidence that the notice was sent to Ms. Sleeth, however
BCP has not reciprocated with an affidavit signed by Ms. Sleeth indicating she did
not receive notice of the Application. BCP's argument that the emails it has filed as
evidence which indicates that Ms. Sleeth did not receive any notice is, a best,
misleading. The e-mails relied upon by BCP are inconclusive, as Ms. Sleeth indicates
“were we to receive notification on what the rate would be” suggesting that while
Ms. Sleeth was surprised when learning of the specific rate, she could very well have

received notice of the Application.

In addition to the specific notice sent directly to BCP, BCP aso received notice of
the Application by way of the forma notice published in the January 18, 2008
Brantford Expositor, the newspaper with the highest circulation in BCP's service
area.

BCP is itsdf a licensed and regulated distributor that is knowledgeable and
understands the Board’ s regulatory processes in a manner that is more sophisticated
than Brantford's typical customer base. Despite this and despite the fact that the
form of notice used by Brantford was the one it was instructed to use in the Board's
Letter of Direction dated January 9, 2009, BCP argues that the notice sent by
Brantford was deficient. BCP suggests a very high standard on the content of the
notice - that a party reviewing the notice should be able to ascertain how it would be
impacted if approval of the application was granted — apparently without having to
do any additional investigation or diligence. Brantford submits that this is not the
correct standard nor does it correspond with the Board's practice. That practice
includes some genera information about the application and information regarding
the impacts on typical residential and small commercia consumers, and then
indicates the actual Application is available for public scrutiny by impacted

customers. BCP acknowledges that Brantford’s Application did contain evidence of



EB-2009-0063

Brantford Power Inc. Final Argument
Délivered January 13, 2010

Page 12 of 30

its proposal to charge BCP in accordance with the GS>50kW rate class (see
paragraph 25 of BCP's Argument in Chief). Brantford submits that, particularly
given BCP's sophisticated understanding of the regulatory process, BCP failed to
exercise reasonable diligence in not reviewing the Application. If BCP had particular
questions regarding the Application, it should have intervened in the origina
proceeding and submitted interrogatories in respect of the Application. As BCP
notes at paragraph 81 of its Argument in Chief, “[h]ad BCP participated in the
original hearing, a different perspective would have been brought forth and a

different outcome would have been advocated.”

26. BCP relies on Conception Bay South (Town) v. Newfoundland (Public Utilities
Board) (“Conception Bay”) to support its proposition that content of the notice is
important and must permit the reader to understand the impact. However, the court’s
holding in Conception Bay is based on the particular facts of that case (see paragraph
29 of the decision) and can be distinguished from the present case in at least three
material ways: (i) unlike in the present situation, no notice was sent directly to the
applicants in Conception Bay; (ii) the applicants themselves were individuals and
town councils, none of whom had a specia knowledge or understanding of the public
utility regulatory process and none understood the proposed tax surcharge (whereas
BCP did understand that a rate application by Brantford would change the charges
payable by BCP); and (iii) there was no statutory provision specifying the notice to
be given (in contrast, the Satutory Powers and Procedures Act, the Rules and the
Board's Letter of Direction dated January 9, 2009 specify in detail the form of notice
Brantford was to give). For these reasons, Brantford submits that Conception Bay is
not helpful in guiding the Board' s determination of whether “effective’ notice was
delivered.

C. The Standard of Review

27.  BCP has submitted that the “standard of review” of a motion to review an OEB decision
is correctness, “the most stringent standard of review required by law,” and that if the

reviewing tribunal would not have reached the same decision, it must consider the matter



28.

29.

30.

31.

EB-2009-0063

Brantford Power Inc. Final Argument
Délivered January 13, 2010

Page 13 of 30

de novo. This approach is inappropriate, and confuses the standard of review applicable
on judicial review with the discretion to be exercised by a tribunal in reconsidering its

own decision.

The threshold to be met in order for BCP's motion to be considered by the Board was
whether it “raise[s] a question regarding the correctness of the decision.” However, this
threshold issue should be distinguished from the question of the test to be applied by the
Board in hearing the motion itself.

The motion in question is not a judicia review to which the standard of review
jurisprudence applies, but is a motion for reconsideration or variance of an order under
Rules 44.01 and 45.01 of the Rules. Section 21.1 of the Statutory Powers Procedure Act
provides that:

A tribuna may, if it considers it advisable and if its rules made under
section 25.1 deal with the matter, review all or an part of its own decision
or order, and may confirm, vary, suspend or cancel the decision or order.

Statutory Powers ProcedureAct, R.S.0O. 1990, c. S.22,s.21.1

A tribuna’s power to reconsider or vary its own decision is broad and discretionary.
Apart from any requirement that reconsideration be confined to the same subject matter,
or be sought or effected within a statutorily-prescribed time, courts have not further

restricted the power of atribunal to rehear and reconsider a matter.

The appropriate question to be considered in this case is not whether the decision was
correct, on a de novo basis, but rather whether there is good reason for the Board to
exercise its discretion to vary the decision. For example, the Board may consider it
inappropriate to vary a decision based on concerns best addressed at a later date or
through another mechanism. Thus, this Board declined to review a section of a
connection procedures decision in Re Hydro One Networks Inc. It acknowledged that the
power to review was broad, and that the issue (of regulatory treatment of capital
contributions made by distributors) was not addressed by the parties to the decision in
issue, but held that the issue was nonetheless “best addressed in future rates cases or
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through a process aimed at resolving the issue on a more generic basis,” and “in a policy
process.” Thus, the Board did not go on to determine, as BCP putsit, “whether it would
have reached the identica result as the origina tribunal.” Rather, it exercised its

discretion to conclude that there was no good reason to vary its decision.

Re Hydro One Networks Inc., 2007 WL 5095121 (Ont. Energy Bd.),
2007 CarswelOnt 9174 at paras. 78-81

This approach is aso evident in the Board's decision with respect to motions to
review the Natural Gas Electricity Interface Review Decision (NGEIR) in May 2007.
The Board held that (i) there must be an identifiable error in the decision that is
material and relevant to the outcome, (ii) if the error is corrected, the outcome of the
decision would change, and (iii) it is not enough to argue that conflicting evidence
should have been interpreted differently. This approach contrasts with the approach
put forward by BCP in this motion, by which this panel would be required to impose
adecision de novo.

Motions to Review the Natural Gas Electricity Interface Review
Decision (EB-2006-0322, EB-2006-0338, EB-2006-0340) (Ontario
Energy Board, May 22, 2007) at pp. 17-18

The Alberta Court of Appeal has cautioned against a reconsideration panel
substituting its own appreciation of the facts for that of the origina panel, unless the

purported errors are substantial. The Court explained the rationale as follows:

As established by the Supreme Court, factual findings are given deference
on appeal so as to limit the number of appeals and their associated costs,
to promote the autonomy and integrity of the trial process, and to respect
the advantageous position of the origina trier of fact: Housen v.
Nikolaisen.... These rationales are no different for reconsideration
proceedings before the Board. The number of reconsideration motions,
and the associated costs, would skyrocket if every finding of fact were
subject to review. Furthermore, deferring to the factual findings of the
Original Panel protects the integrity of the process; the Origina Panel has
to be assumed to have commensurate ability to the Reconsideration Panel
since the panel members are equally members of the Board. [citation
omitted, emphasis added]
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IAM. & AW., Local 99 v. Finning International Inc., 2007
CarswellAlta 1366 (C.A.) at para. 46

Finally, it must be noted that the issue determined in the original proceeding before
the Board in this case was that of “just and reasonable” rates. *“Reasonableness’
necessarily involves questions to which there is not just one specific particular
answer, but rather a range of potentia outcomes. Therefore, even if the
reconsideration panel would have reached a different specific outcome from the
original panel, the original panel may nonetheless have determined just and
reasonable rates. Only if an identified relevant and material error led the original
panel to set rates outside the range of just and reasonable rates may there be good
reason for the reconsideration pane to exercise its discretion vary the original

decision.

Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190

V.ISSUESAND ARGUMENT

A. Brantford had authority to begin charging BCP on May 1, 2008

35.

36.

BCP argues at paragraphs 31-41 of its Argument in Chief that Brantford did not have
authority under its Interim Rates Order to begin charging BCP for distribution
services beginning on May 1, 2008 on the basis that Brantford did not have the legal
authority to charge BCP for distribution services prior to September 1, 2008.
Specifically, BCP indicates that Brantford’'s 2007 Rate Order (EB-2007-0510) did
not include an “embedded distributor” rate class, BCP's demand was not included in
the load forecast, and allowing recovery during this period would allow Brantford to
overearn for the period from May 1, 2008 to August 31, 2008.

Brantford has issued invoices to BCP reflecting a total of $109,902.92 for
distribution services between May 1, 2008 and August 31, 2008 (Brantford notes that
it was unable to recreate BCP's calculation of $117,751.61 included at paragraph 32
of its Argument in Chief). Brantford reiterates its response to SEC IR#3 that it began
on May 1, 2008 charging BCP in accordance with its then current 2007 Rate Order
pursuant to the most relevant and appropriate rate classification, the GS>50kW rate
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class. Brantford submitsthat its use of the GS>50kW rate classis entirely reasonable
in the circumstances; see Brantford's response to Board Staff IR#1(b). Brantford
acknowledges that the 2007 Rate Order islessthan ideal in that it artificially caps the
GS>50kW rate class at a maximum demand level that, with the benefit of hindsight,
is inappropriate. However, Brantford does not agree with BCP's conclusion that
because BCP's demand at the Colborne East point (incorrectly referenced as
Colborne West in BCP's paragraph 36) is historically greater than 5,000kW,
Brantford therefore has no legal authority to charge BCP any rates for its
distribution services in respect of the Colborne East or the Colborne West or
Powerline Road service points.

Brantford submits that BCP's position is both strict and legalistic in relation to
Colborne West, it has no correlation to cost responsibility in relation to all three
connection points, and it contradicts the Board' s broad role as an economic regulator
that promotes economic efficiency and cost effectiveness in the distribution of
electricity. BCP' s interpretation leads to some incredible outcomes. For example, a
distributor with a rate order like Brantford’'s 2007 Rate Order would be barred from
charging any new industrial load customers with a demand greater than 5,000kW any
rates for distribution services until a new rate order was obtained. The distributor’s
other customers would be required to subsidize services to the new customer until a
new rate order was obtained. Similarly, BCP submits that Brantford should be
barred from charging BCP for distribution services, and that Brantford’'s other
ratepayers should rightfully subsidize BCP' s use of these assets.

Brantford submits that it had authority to charge BCP at the GS>50kW rate class
pursuant to Brantford's 2007 Rate Order between May 1, 2008 and August 31, 2008.
To prevent the misperception that Brantford intends to overearn as a result of
charging BCP rates over this period, Brantford submits that it will apply the monies
collected from BCP for this period to deferral account 1508 — Other Regulatory
Assets, which will be applied first, to offset the reasonable costs incurred by
Brantford in respect of this proceeding (which costs are incremental to Brantford’'s

Board approved revenue requirement and were incurred directly in response to this
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Motion in an effort to collect funds owing), and second as a refund to Brantford's

other customer groups.

B. The GS>50kW Rate Category is a Reasonable and Appropriate Rate Classification

39.

40.

41.

BCP argues at paragraphs 42-48 of its Argument in Chief that the Board-approved
GS>50kW rate classification is inappropriate and should not apply to BCP. In
contrast with this position, BCP provides services to Brantford at the Jennings Road
Connection point and charges Brantford for distribution and transmission services
pursuant to the GS>50kW classification (See BCP response to Brantford IR #4).
Brantford reiterates its submissions found at paragraphs 50-52 of its Motion Record

in respect of thisinconsistency.

The essence of BCP's argument is that it is sufficiently different from Brantford's
other GS>50kW customers to qualify for a unique rate classification. Brantford
submits that this is in fact not the case, as more particularly detailed in Brantford's
response to Board Staff IR#4, which addresses in evidence many of the specific
concerns raised by BCP in argument. Specifically Brantford's evidence is that there
are primarily four services to BCP that are different from other customers in the
GS>50kW class: (i) wholesale rather than retail metering (annual cost decrease of
$600 relative to other GS>50kW customers); (ii) recloser assets to isolate the BCP
and Brantford distribution systems (annual cost increase of $4480 relative to other
GS>50kW customers); (iii) load switching (cost increase due to more complex
switching requirements); and (iv) collection for non-payment (significantly higher
than other GS>50kW customers).

Brantford reiterates its submissions made at paragraphs 37-49 of its Motion Record.
Specifically, Brantford notes that its Board approved rate classification for BCP isin
accordance with Board Staff’s proposal in its Discussion Paper dated January 29,
2009 in EB-2007-0031 which is reproduced again below:

Embedded Distributors

Staff proposes that embedded distributors be treated as customers of similar
size. Both distributors and customer groups suggested in consultation that
there is essentially no difference in demand drivers. It is not clear that the
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differences in customer-related costs (e.g. customer service, collection and
bad debts) is sufficiently different from other large customers for a separate
class.

42.  Brantford submits that the Board’'s Decision, which explicitly considered and
approved Brantford’s use of the GS>50kW rate classification for BCP, should stand
and that Brantford’'s obligation to monitor the progress of EB-2007-0031 should
remain as the proper rate classification of embedded distributors is a matter or
general policy and not a matter that should be decided in a manner unique to this

proceeding (See excerpt of page 16 of the Decision below).
Rate Classes

The Company is a host to one embedded distributor, Brant County Power, and
also serves one large customer with demand greater than 5000 kW.

Board staff noted that the Company did not propose separate rate classifications
for these loads; rather, they are being served within the GS>50 kW rate class.

With respect to the large customer, the Company noted that the customer is new
in this size range and the Company did not want to jeopardize the timing of its
application for 2008 rates by designing and implementing a new rate class. The
Company proposed that it would undertake a cost allocation study to support the
establishment of alarge user rate class for its next rate rebasing.

With respect to the embedded distributor, Brantford clarified in response to an
interrogatory that it intends to begin billing the embedded distributor in the 2008
rate year, and will do so by using the GS>50 kW rate classification. Board steff
submitted that host distributors should be proposing a rate for embedded
distributors, but noted that the practice of using the Genera Service rate is not
unusual.

Board Findings

The Board accepts as reasonable the Company’s proposal to defer the rate
classification matter for the time of its next rebasing application. The Board notes
that the issue of rates for embedded distributors is in the scope of a study
currently underway at the Board (EB-2007-0031), the Rate Design study. The
Board expects Brantford to keep itself informed as to potential developments
through that process.

43. Instead of being charged on the basis of the Board approved GS>50kW rate
classification, BCP argues that it should be charged an “Embedded Distributor” rate
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similar to the practices of Cambridge and North Dumphries Hydro, Kitchener-
Wilmot Hydro and Erie Thames. Brantford reiterates its submissions found at
paragraphs 53-61 of its Motion Record that embedded distributor rates similar to any
of Cambridge and North Dumphries Hydro, Kitchener-Wilmot Hydro and Erie
Thames are not appropriate for the purposes of calculating an applicable distribution
rate for BCP. It isworth noting that at paragraph 59, BCP states that “[a] proper cost
alocation study with a revenue to cost ratio of 1:1 would accord with the principles
of cost causality and avoid cross utility subsidization. This would permit a just and
reasonable rate to be created.” However, BCP then seems to favour the Cambridge
rate, which has a revenue cost ratio of 0.15:1 rather than 1:1. BCF's choice of
comparative LDCs appear to have been arbitrarily chosen in a manner that minimizes

the rate payable by BCP and appears to have no relationship to cost causality.

C. Brantford Correctly Statesit GS>50kW Demand For ecast.

44.

45.

BCP argues at paragraphs 50-59 that Brantford understated its forecast of the
GS>50kW demand by roughly 72,961 kW less than what BCP would expect.
Brantford submits that BCP makes a number of incorrect assumptions to arrive at its
conclusion, which is entirely incorrect. Brantford reiterates its submissions included
at paragraphs 67-72 of its Motion Record and confirms that Brantford has correctly
calculated its GS>50kW demand forecast. As is more fully detailed below, BCP's
submissions in respect of the GS>50kW demand forecast are based on incorrect

assumptions and miscal cul ations.
BCP includes the following table under paragraph 52 of its Argument in Chief:

Table 3 - Brantford Forecasted Demand

Historical | Historical | Historical Bridge Bridge Test Year
Actual Board Actual Yaar Year Normalized
Approved | normalized | Estimated Forecast
MNormalized
2006 2004 2006 2007 26007 2008
[EE=500W | # 407 361 407 408 408 413" |
KW | 590, 877.017 | 576,070,695 | 567,687, B0G | 595 176,890 | 553,273,557 | 588 310,448
kW | 1447.708 | 1442700 | 1,463,850 | 1,461.047 | 1,477,561 1,635, 606
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This table includes footnote 15, where BCP indicates that it finds it unclear whether
Brantford considered BCP to be 1 or 3 customers. Brantford confirms that it treated
BCP as three customers, one for each of the three delivery points, with a total
forecasted demand of 170,406 kW (as further detailed in response to BCP IR#2).

For example, if Brantford were to remove BCP from the 2008 “Test Year
Normalized” column of this table, the revised column would read as shown in Table
2 below.

Table 2: Brantford Forecasted Demand (BCP Removed)

GS>50kW Test Year Normalized
year 2008

# customers 410
kWh 588,310,448
kW 1,465,200

BCP then presents the following table under paragraph 52 of its Argument in Chief:

Table 4 Forecast Growth with Individual Customer Information

Test Year — BCPT Other Large Remaining
Bridge Year User" >E0kW
. Customers
# of customers 5 1or3 | 1 1ord
KWh (5,035,851) 77,273,702 =0 =0
KW 168,045 170,406 E0,000™ =500 or
1800

BCP makes an incorrect assumption in this table, which is repeated at paragraphs 53
and 57 of its Argument in Chief, when it assumes that Brantford did not forecast any
demand for an “Other Large User” in the GS>50kW rate class. Brantford submits
that BCP misinterpreted the response to BCP IR#1 when arriving at this conclusion.
Brantford’s response to BCP IR#1 reflects the fact that Brantford did not forecast a
stand-alone Large User rate class, but this does not mean that Brantford did not
account for one large use customer. Instead, all customers that Brantford proposed to
include in the GS>50kW rate class, including Brantford's large use customer
(>5000kW) and BCP, were aready included within the GS>50kW demand forecast.
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BCP aso appears to have made an error in the calculation of the Test Year kWh
minus the Bridge Year kWh in its Table 4. Brantford calculated the Test Year kWh
minus the Bridge Year kWh as —4,963,109 kWh by subtracting the Test Year
Normalized kwh from the Bridge Y ear Forecast Normalized kWh found Table 3 of
BCP s Argument in Chief (which is excerpted at paragraph 45 above).

Finally, BCP made some assumptions about the remaining new GS>50kW customers
(excluding BCP) that need to be corrected to reflect the actual numbers. Brantford
has made the applicable correctionsto BCP' s Table 4 in Brantford’s Table 3 below.

Table 3:Forecast Growth with Individual Customer Information (Corrected)

Test Year — BCP Other Large Remaining
Bridge Year User >50kW
Customers
# of customers 5 3 0 2
KWh (4,963,109) o' 0 1,309,212
kw 158,045 170,406 0 3,260

BCP acknowledges at paragraph 54 of its Argument in Chief that the forecasted kWh
is appropriate. Brantford based its energy forecast for the GS>50kW class on energy
of the 410 normalized customers (excluding BCP). Brantford based its demand
forecast for the GS>50kW class on the calculated demand of the 410 normalized
customers plus the 170,406 kW that BPI forecasted for the total of the three BCP
delivery points.

At paragraph 55, BCP suggests that the 158,045 kW increase in demand is incorrect
because it is less than the demand forecasted for BCP. Brantford submits that its
demand forecast is correct. Brantford forecasted a 1.05% reduction in kWh and kW

for the class before the effects of any new customers and BCP.

At paragraph 56, BCP miscaculates the anticipated reduction in demand as
approximately 1,460kW (a reduction of approximately 0.1% and not 1%). This

! Brantford uses 77,273,702kWh in the cal cul ation of the BCP kW only. Thisvalueis not used anywhere elsein the
origina Brantford Application.
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actual reduction of demand is 12,361kW. Brantford' s Test Y ear demand forecast for
the GS>50kW classis lower than its Bridge Y ear Forecast Normalized demand.

Brantford submits that the argument made by BCP in paragraph 57 of its Argument
in Chief is incorrect, as BCP based its math on incorrect assumptions and
miscalculations that Brantford has clarified in the preceding paragraphs. Brantford
submits that the Board should find that the forecasted demand is accurate and that a
revised forecast is not required. Finally, Brantford submits that all of the appropriate
Brantford demand customers, including BCP, are and should be included in the
GS>50kW rate class.

D. The Costs Being Allocated to BCP are Appropriate.

56.

57.

BCP argues at paragraphs 60-63 that the revenue-to-cost ratio applicable to the
GS>50kW of 1.39:1 isinappropriate and that the Board should require a“ proper cost
alocation study be performed in order that a specific rate for BCP may be
established.” BCP appears to suggest that it would like the Board to order Brantford
to complete a new cost alocation study for the benefit of BCP, apparently because

BCP would be happier with a revenue-to-cost ratio of 1:1.

On September 29, 2006 the OEB issued its directions on Cost Allocation
Methodology for Electricity Distributors (“the Directions’). On November 15, 2006,
the Board issued the Cost Allocation Information Filing Guidelines for Electricity
Distributors (“the Guidelines’), the Cost Allocation Model (“the Modd™”) and User
Instructions (the “Instructions’) for the Model. Brantford prepared its cost allocation
model consistent with the Directions, the Guidelines, the Model and the Instructions
and for the Application Brantford updated the model with 2008 data. For 2008 and
2009 applications, the Board has consistently approved the use of cost allocation
models prepared in this manner and Brantford submits that it is inappropriate for the
Board to depart from its policy on this point because of the demands of a single

customer.
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In the dternative, Brantford submits that if BCP is asking Brantford to create a
“proper cost alocation study”, that the onus is on BCP to clearly specify what is not
“proper” about Brantford's existing study and to describe in specific terms and not
by way of general statements what Brantford would have to do to create a “proper
cost allocation study.”

The Board established its policy on cost alocation in its Cost Allocation Report
dated November 28, 2007. In this report the Board adopted an incremental approach
as it relates to revenue-to-costs ratios, noting that "a range approach is preferable to
implementation of a specific revenue-to-cost ratio” and that "a revenue-to-cost ratio
of one may not be achievable or desirable." Instead, the Board adopted an approach
of creating bands or ranges of tolerance around revenue-to-cost ratios of one. For the
GS>50kW rate class, thisrange is 0.8 to 1.8. Brantford submits that the GS>50kW
revenue-to-cost ratio of 1.39 is clearly within the Board's range. In addition, as
noted in Brantford's response to Board Staff IR#13(i), Brantford has requested
adjustments to revenue-to-cost ratios in its 2010 rate application that, if approved,
will bring the GS>50kW class down to arevenue-to-cost ratio of 1.24:1.

BCP's suggestion that it is not appropriate that it accounts for roughly 2.5% of
Brantford’ s revenue requirement when it is only 3 customers ignores the premise that
Brantford's cost allocation model suggests that a distributor’s costs for customers
similar to BCP are driven primarily by demand. Further, BCP questions the
appropriateness of the allocation of underground assets to BCP “given that BCP
utilizes only 60 meters of underground assets.” Brantford notes that the feeders
serving BCP are not express feeders (see Brantford response to Board Staff 1R#4)
and Brantford utilizes an integrated system which alows it to switch load from
virtually any point and may involve additional underground assets from which BCP
benefits. In this way, Brantford can continue to maintain a reliable supply of
electricity to BCP. Brantford reterates its submission that its cost alocation

methodology is appropriate, that it applied it consistently in its Application and that
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the submissions of BCP in this regard raise no question as to the correctness of the

Decision.

At paragraph 63 of its Argument in Chief, BCP proposes that “the Board should
require a proper cost allocation study be performed in order that a specific rate for
BCP may be established.” BCP argues that the costs allocated to an embedded
distributor in the cost allocation model are not appropriate. The question is whether
it is reasonable to require Brantford to develop a unique cost allocation model
because of BCP. Brantford's argument in this regard is that BCP does not differ
sufficiently from other GS>50kW customers as more specifically set out in
Brantford's response to Board Staff IR#4. This conclusion appears to be consistent
with that of Board Staff in their January 29, 2009 Discussion Paper discussed under
Part B above. Brantford further submits that it did commit to undertake an updated
cost allocation study in its 2008 EDR for its next rebasing application.

In addition, Brantford submits that the Board may want to consider other policy
objectives when it is considering any revenue-to-cost ratio applicable to BCP,
particularly because BCP has benefited from a revenue to cost ratio of O for the
period between October 2005 and May 1, 2008 (assuming the outstanding invoices
dready issued by Brantford get paid). Specificaly, at paragraph 7(d) of its
Argument in Chief BCP argues that a 1.39:1 revenue-to-cost ratio BCP “would be
subsidizing Brantford ratepayers by more than $120,000 each and every year.”
However, during the period that BCP enjoyed free ridership (October 2005 to May
2008), when Brantford did not charge BCP for distribution services, Brantford’'s
customersin effect subsidized BCP. So, for instance, using $303,000 (which assumes
a revenue to cost ratio of 1:1, which ratio Brantford disagrees with) as the annual
revenue to be collected from BCP or $25,250.00 per month (excluding GST), over 30
months, this amount equates to a subsidy of $757,500.00 (not including interest
charges to reflect the time value of money). Brantford submits that should the Board
elect to proceed with a BCP-unique revenue-to-cost ratio, the Board should consider

addressing this net subsidy when assigning that revenue-to-cost ratio to BCP.
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E. No Loss Factor isNeeded for BCP

63.

BCP argues at paragraphs 64-67 that an “appropriate” loss factor applicable to BCP
would make a significant difference and that the use of the larger loss factor will
overstate the losses for such customers. Brantford submits that BCP's position on
this issue is incorrect and misleading. As Brantford noted in response to Board Staff
IR#11, aloss factor is computed only for Brantford's energy consumers. Since BCP
is not an energy customer to Brantford (indeed BCP is an IESO market participant
which purchases its own commodity), Brantford does not bill BCP for its commodity

and does not apply aloss factor to BCP's accounts.

F. Proper Treatment of Retail Transmission Costs

64.

65.

66.

BCP argues at paragraphs 68-73 of its Argument in Chief that its obligation for any
retail transmission services charges owing should be limited to either (i) September
1, 2008, or (ii) in the aternative, December 1, 2007. BCP submits that the former is
consistent with its position that Brantford was not authorized to charge BCP as a
customer prior to September 1, 2008 and the latter is in keeping with the Retail
Settlement Code's 24 month limitation of liability for residential customers who are

not themselves responsible for abilling error.

If the Board were to accept BCP' sfirst proposal and limit Brantford’ s recovery of the
charges for retail transmission services to September 1, 2008 this would result in an
underpayment by BCP to Brantford for charges which Brantford paid to the IESO
and over recoveries which are owed back to Brantford' s customers between February
2006 and September 1, 2008 of (excluding GST) $1,005,044.92 for Colborne East
and $369,698.20 for Colborne West.

If the Board were to accept BCP' s second proposal and limit Brantford’ s recovery of
the charges for retail transmission services to December 1, 2007 this would result in
an underpayment by BCP to Brantford for charges which Brantford paid to the IESO

and over recoveries which are owed back to Brantford' s customers between February
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2006 and December 1, 2007 of (excluding GST) $701,343.57 for Colborne East and
$255,835.41 for Colborne West.

Brantford reiterates and adopts the submissions provided in paragraphs 93-106 of its
Motion Record. BCP received service from these assets since October 2005, and
from February 2006 Brantford paid amounts on account of transmission services that
should have been paid by BCP for retail transmission services. Brantford expressly
rejects the September 1, 2008 threshold as inappropriate for the reasons noted above
beginning at paragraph 35. Brantford further rejects the December 1, 2007 limitation
as both arbitrary and inappropriate. Brantford erred in not passing this cost directly
onto BCP. Section 7.7 of the Retail Settlement Code sets out the relevant rule for

billing errors which is applicable to this situation:

“Where a billing error, from any cause, has resulted in a consumer or retailer
being under billed [...] the distributor shall charge the consumer or retailer
with the amount that was not previously billed. [...] For non-residential
consumers or for instances of wilful damage, the relevant time period is the
duration of the defect.”

BCP, as alicensed distributor, is clearly not aresidential consumer, and cannot avail
itself of the limitation of liability applicable to residential customers. From a policy
perspective this makes sense. Brantford's ratepayers have effectively been
subsidizing BCP's retail transmission charges since February 2006, and any attempt
to limit BCP's liability to 24 months from the date of the invoice would leave

Brantford’ s ratepayers paying the difference.

In contrast, there is no harm to BCP's customers in paying the full amount owed to
Brantford. BCP received these services for free while it continued to collect retail
transmission service rates from its customers on account of these services, and is now
being obligated to pay for these services. BCP failed to provide an adequate
response to Brantford' s Interrogatory 2(b), (¢) and (d), in which Brantford requested
a breakdown of amounts recovered by BCP for transmission services, amounts paid
to various parties and amounts booked to deferral and variance accounts 1584 and
1586 by month. In response BCP has provided aggregated and annualized data.
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However, based on Brantford’s analysis of this annualized data, Brantford notes that
BCP has approximately $4.2 million in those accounts to be disposed of. Brantford
submits that of this $4.2 million, roughly $2.1 million is owed to Brantford for retail
transmission costs. There is no good reason for the Board to not require BCP to pay
the entire amount owing. BCP does not risk underrecovery from its retail customers

because the entire amount can be paid through these accounts.

G. Interest

70.

Brantford submits that the proper treatment of interest on any distribution or
transmission charges owing by BCP is a matter properly determined by the Board in

itsdiscretion. Brantford will comply with the Board' s direction in this regard.

H. Payment Proposal

71.

72.

73.

At paragraphs 78-79 of its Argument in Chief BCP proposes that it be required to
make payment to Brantford in respect of amounts owed through monthly payments
of the greater of $100,000 or such other figure as BCP determines until such time as
the monies owed are paid in full. BCP argues that this repayment schedule will
provide BCP with *a manageabl e cashflow.”

Brantford submits that BCP has produced no evidence of a cashflow problem, that
repayment of the amounts in dispute was certainly a likely outcome of this
proceeding, and that if BCP had a cashflow problem that it wanted the Board to
consider it should have produced evidence of this problem in this proceeding. Asit
stands, BCP has instead alluded to cashflow issues in argument without expressly
stating or producing evidence that BCP will have a cashflow problem if required to

repay Brantford over a shorter time period.

Brantford further submits that BCP's repayment plan is characterized by an open-
ended period over which such repayment would be made. At a minimum,
particularly in light of BCP's poor payment record, Brantford would like to be

assured of certainty of repayment over a maximum period of 24 months.
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Brantford submits that BCP's proposed treatment of retail transmission service
charges owing is unreasonable. As an alternative, Brantford submits that if the
Board finds that BCP has collected the amounts for retail transmission services for its
customers, which the balances in their DVAs indicate they have, the Board should
find that the entire amount owing to Brantford for retail transmission services should

be paid in full upon resolution of this hearing.

In respect of distribution charges and any other amounts owing, Brantford submits
that BCP should be required to produce compelling evidence that a monthly payment
plan is necessary. If the Board determines that a monthly payment plan is necessary,
Brantford is prepared to accept a payment plan of monthly instalments provided that
such repayment is paid over a period of no longer than 6 months for the balance due
and provided interest is payable on such balance for the duration of the repayment

period.

I. Other issues not addressed in BCP’s Argument in Chief

76.

77

78.

Brantford would also like to draw the Board' s attention to the following three issues,
which BCP did not raise in its Argument in Chief.

First, BCP has not raised the issue of the Deferral and Variance account rate ridersin
its Argument in Chief. Brantford’s position on this issueis that if BCP is unwilling
to pay the rate riders, it should not be eligible to receive monies back if and when the
DVAs are disposed in favour of Brantford’s customers. Unless directed otherwise by
the Board, Brantford does not propose to establish a unique DVA rate rider
applicable to BCP.

Second, in the event the Board does grant BCP new rates as a result of this Motion,
Brantford would like to draw the Board's attention to its response to Board Staff
IR#7. Brantford adopts the submissions made in this response as its own in this Final
Argument. Specifically, BPI’s position if the Board should determine that changes to

Brantford’ s existing rates are warranted (although Brantford argues that such changes
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VI.

80.
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are not warranted) is that new rates need to be implemented so that Brantford is

ensured that it can fully recover its Board-approved revenue requirement.

Finally, at paragraph 82 of its Argument in Chief BCP indicates that “[t]his charge
[distribution charges from BPI] represents approximately 8% of BCP's revenue
requirement and will severely restrict BCP in its forthcoming cost of service rate
application. The rate is therefore not just and reasonable.” Brantford submits that
BCP has provided no evidence of how Brantford’s distribution charges will severely
restrict BCP's next cost-of-service rate application as those charges would be
included as a pass-through cost to BCP's customers. Finally, Brantford submits that
BCP's interpretation does not correspond with the generally accepted interpretation
of “just and reasonable rates’. See ATCO Gas v. Alberta Energy Utilities Board,
[2006] 1 S.C.R. 140 at para. 65. Indeed, Brantford submits that by denying any or all
of the recovery of the amounts owing to Brantford would result in a situation where
other Brantford ratepayers are effectively subsidizing BCP's use of the distribution

assets resulting in unjust and unreasonabl e rates for those other customers.
RELIEF
Brantford respectfully requests that the Board reject BCP’ s Motion, and confirm that:

@ BCP must pay Brantford in full for al distribution service provided by
Brantford from May 1, 2008 at BPI's Genera Service > 50 kW rate; and

(b) BCP must pay Brantford in full for all retail transmission service provided by
Brantford since Brantford acquired the three feeders from Hydro One and
began paying those charges to the IESO at BPI’s General Service > 50 kW
rate.

In the adternative, if the Board finds that a change to BCP' s existing distribution rates
is appropriate, BCP respectfully requests that:

@ the changes should be applied in a manner that allows Brantford to recover

the revenue requirement approved by the Board in the Decision, as that
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revenue requirement is adjusted from time to time through the Board's 3rd

generation IRM process; and

(b) For the period May 1, 2008 to August 31, 2008, BCP must pay Brantford for
services at Brantford's GS>50kW rates that werein effect at the time; and

(c) For the period of September 1, 2008 to the implementation date of the Board's
decision in this review proceeding (the "Implementation Date"), BCP and all
other Brantford customers would be subject to the rates set out in Brantford's
Board approved Schedule of Rates and Charges that took effect on September
1, 2008 (to ensure Brantford's other customers are not subject to rate increases
for the period between September 1, 2008 and the |mplementation Date); and

(d)  Any new rates would only take effect as of the mplementation Date.

82.  In the dternative, if the Board determines that BCP should have the benefit of a
reduced distribution rate dating back to September 1, 2008, Brantford respectfully
requests that:

@ the difference between Brantford’ s then-approved GS>50kW rate and the new
BCP rate times the BCP volumes for the period between September 1, 2008
and the Date would be tracked in a variance account 1574 for recovery, with

carrying charges, at Brantford's next rebasing.

ALL OF WHICH ISRESPECTFULLY SUBMITTED THIS13™ DAY OF JANUARY, 2010
BORDEN LADNER GERVAISLLP
Original Sgned by James C. Sdlofsky

James C. Sidlofsky
Counsel to Brantford Power Inc.

::ODMA\PCDOCS\TOR01\4259290\4



TAB 2



Ontario Energy Commission de I'Energie
Board de I'Ontario

Ontario

EB-2006-0322
EB-2006-0338
EB-2006-0340

MOTIONS TO REVIEW
THE NATURAL GAS ELECTRICITY
INTERFACE REVIEW DECISION

DECISION WITH REASONS

May 22, 2007



DECISION WITH REASONS

IN THE MATTER OF the Ontario Energy Board Act,
1998, S.0. 1998, c.15, (Schedule B);

AND IN THE MATTER OF a proceeding initiated by the
Ontario Energy Board to determine whether it should
order new rates for the provision of natural gas,
transmission, distribution and storage services to gas-
fired generators (and other qualified customers) and
whether the Board should refrain from regulating the
rates for storage of gas;

AND IN THE MATTER OF Rules 42, 44.01 and 45.01 of
the Board’s Rules of Practice and Procedure.

BEFORE: Pamela Nowina
Vice Chair, Presiding Member

Paul Vlahos
Member

Cathy Spoel
Member

DECISION WITH REASONS

May 22, 2007

EB-2006-0322
EB-2006-0338
EB-2006-0340



DECISION WITH REASONS

EXECUTIVE SUMMARY

In November of 2006 the Board issued a Decision with Reasons in the Natural Gas
Electricity Interface Review proceeding (the “NGEIR Decision”). This proceeding was
initiated by the Ontario Energy Board in response to issues first raised in the Board’s
Natural Gas Forum Report issued in 2004. The NGEIR Decision addressed the key
issues of natural gas storage rates and services for gas-fired generators, and storage

regulation.

In the NGEIR Decision, the Board determined that it would cease regulating the prices
charged for certain storage services but that the rates for storage services provided to

Union and Enbridge distribution customers will continue to be regulated by the Board.

The Board received three Notices of Motion for review of certain parts of the NGEIR
Decision. The Board held an oral hearing to consider the threshold questions that the
Board should apply in determining whether the Board should review those parts of the

NGEIR Decision and whether the moving parties met the test or tests.

The Board finds that the motions do not pass the threshold tests applied by the Board,

except in two areas.

First, the Board finds that the decision to cap the storage available to Union Gas
Limited’s in-franchise customers at regulated rates to 100 PJ is reviewable.

Second, the Board finds that the decisions regarding additional storage requirements for
Union Gas Limited’s in-franchise gas-fired generator customers and Enbridge’s Rate
316 are reviewable.
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Section A: Introduction

The Board received three Notices of Motion for review of its Decision in the Natural Gas
Electricity Interface Review proceeding® (“NGEIR”). Motions were filed by the City of
Kitchener (“Kitchener”) and the Association of Power Producers of Ontario (“APPrQO”).
There was also a joint notice by the Industrial Gas Users’ Association (“IGUA”), the
Vulnerable Energy Consumers Coalition (“VECC”) and the Consumers Council of
Canada (“CCC")

On January 25, 2007, the Board issued a Notice of Hearing and Procedural Order which
established a schedule for the filing of factums by the moving parties, any responding
parties’ factums, and an oral hearing date for hearing the threshold question. On
February 8, 2007, factums were filed by Kitchener, APPrO, IGUA, and jointly by CCC
and VECC.

Responding factums were filed on February 15, 2007 by Board Staff, Union Gas
Limited, Enbridge Gas Distribution Inc., Market Hub Partners Canada Ltd., School
Energy Coalition, The Independent Electricity System Operator and BP Canada Energy

Company.

In its Procedural Order No.2, the Board indicated that, at the upcoming oral hearing,
parties should confine their submissions to the material in their factums and to
responding to the factums of other parties. The Board also stated that parties should
address only the issues set out in the Board’s Procedural Order No. 1, namely:

1) What are the threshold questions that the Board should apply in
determining whether the Board should review the NGEIR Decision? and

2) Have the Moving Parties met the test or tests?

. EB-2008-0551 (November 7, 2006)
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On March 5 and 6, 2007, the Board heard the oral submissions of all the parties with the
exception of the Independent System Operator and BP Canada who had advised the

Board that they would not be appearing at the oral hearing.

The NGEIR Decision

On November 7, 2006 the Board issued its Decision with Reasons in the Natural Gas
Electricity Interface Review proceeding (the “NGEIR Decision”). This proceeding was
initiated by the Ontario Energy Board in response to issues first raised in the Board'’s
Natural Gas Forum Report issued in 2004. The 123-page NGEIR Decision addressed

the key issues of:

1) Rates and services for gas-fired generators, and

2)  Storage regulation.

The parties reached settlements with Enbridge and Union on most of the issues related
to rates and services for gas-fired generators. These settlements were approved by the
Board. The oral hearing and the NGEIR Decision addressed the broad issue of storage

regulation and any issues that were not settled in the settlement negotiations.

The issue concerning storage regulation was whether the Board should refrain from
regulating the prices charged for storage services under section 29 (1) of the Ontario
Energy Board Act, 1998. The Board found that the storage market is workably
competitive and that neither Union nor Enbridge have market power in the storage
market. The Board determined that it would cease regulating the prices charged for
certain storage services; however, the Board found that rates for storage services
provided to Union and Enbridge distribution customers will continue to be regulated by
the Board.
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The motions requested the following decisions made in the NGEIR Decision be either

reviewed and changed; cancelled, or clarified, in a new Board proceeding:

Kitchener
- The aggregate excess methodology for allocating storage space
- The 100 PJ cap on Union’s regulated storage

APPro
- Whether short notice balancing service should be included on the tariffs of
Union and Enbridge

IGUA/CCC/VECC
- Parts of the NGEIR Decision pertaining to storage, storage regulation and
storage allocation be cancelled
- Review to be heard by a different Board panel

The parties outlined the grounds for the motions which included allegations of errors of

fact and in some cases, errors of law.

Organization of the Decision

In this Decision, the Board organized the issues raised by the parties into sections that
cover the same or similar topics. In each section following the section on the threshold
test, the Board identifies the issue or issues raised, and makes a finding whether the

issues are reviewable by applying the threshold test.

The sections of this Decision are:

Introduction (this section)
Board Jurisdiction to Hear Motions
Threshold Test

Board Process

o0 wp
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I o mm

0czzr R«

Board Jurisdiction under Section 29

Status Quo

Onus

Competition in the Secondary Market

Harm to Ratepayers

Union’s 100 PJ Cap

Earnings Sharing

Additional Deliverability for Generators and Enbridge’s Rate 316
Aggregate Excess Method of Allocating Storage

Orders

Cost Awards

The Board has reviewed the factums and arguments of all parties but has chosen to set

out or summarize the factums or arguments by parties only to the extent necessary to

provide context to its findings.
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Section B: Board Jurisdiction to Hear the Motions

Under Rule 45.01, the Board may determine as a threshold question whether the matter

should be reviewed before conducting any review on the merits.

In the case of IGUA’s motion, which raises questions of law and jurisdiction, counsel for
Board Staff argued that the Board should not, and indeed could not, review the NGEIR
Decision as these grounds are not specifically enumerated in Rule 44.01 as possible
grounds for review. Counsel for Board Staff argued that the Board has no inherent
power to review its decisions and the manner in which it exercises such power must fall
narrowly within the scope of the Statutory Powers Procedure Act (SPPA), which grants

the Board this power.

The Board’'s power to review its decisions arises from Section 21.1(1) of the SPPA

which provides that:

A tribunal may, if it considers it advisable and if its rules made under
section 25.1 deal with the matter, review all or any part of its own decision

or order, and may confirm, vary, suspend or cancel the decision or order.

Part VIl (sections 42 to 45) of the Board’s Rules of Practice and Procedure deal with the
review of decisions of the Board. Rule 42.01 provides that “any person may bring a
motion requesting the Board to review all or part of a final order or decision, and to vary,
suspend or cancel the order or decision”. Rule 42.03 requires that the notice of motion
for a motion under 42.01 shall include the information required under Rule 44. Rule

44.01 provides as follows:

Every notice of motion made under Rule 42.01, in addition to the

requirements of Rule 8.02, shall:

(a) set out the grounds for the motion that raise a question as to the

correctness of the order or decision, which grounds may include:
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0] error in fact;

(i) change in circumstances;

(i)  new facts that have arisen;

(iv)  facts that were not previously placed in evidence in
the proceeding and could not have been discovered
by reasonable diligence at the time; and

(b) if required, and subject to Rule 42, request a stay of the
implementation of the order or decision, or any part pending the

determination of the motion.

Counsel for Board Staff argued that while the grounds for review do not have to be
exactly as those described, they must be of the same nature, and that to the extent the
grounds for review include other factors such as error of law, mixed error of fact and
law, breach of natural justice, or lack of procedural fairness, they are not within the
Board’s jurisdiction. He argued that Rule 44 should be interpreted as an exhaustive list,
and that as section 21.1(1) of the SPPA requires that the tribunal’s rules deal with the
matter of motions for review, the Board’s jurisdiction is limited to the matters specifically

set out in its Rules.

In support of this interpretation of the Rule 44.01, Counsel relied on the fact that an
earlier version of the Board’s rules specifically allowed grounds which no longer appear
in Rule 44.01. Therefore, it must be assumed that the current Rules are not intended to
allow motions for review based on those grounds. The relevant section of the earlier

version of the Rules read as follows:

63.01 Every notice of motion made under Rule 62.01, in addition to the

requirements of Rule 8.02, shall:
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(a) set out the grounds for the motion that raise a question as to
the correctness of the order or decision, which grounds may

include:

) error of law or jurisdiction, including a breach of

natural justice;

(i) error in fact;

(i)  achange in circumstances;

(iv)  new facts that have arisen;

(v) facts that were not previously placed in evidence in
the proceeding and could not have been discovered

by reasonable diligence at the time;

(vi)  an important matter of principle that has been raised

by the order or decision;

(b) request a delay in the implementation of the order or decision,
or any part pending the determination of the motion, if required, ...

Counsel for Board Staff argued that the “presumption of purposeful change” rule of
statutory interpretation should be applied to the Board’s Rules. This rule applies
generally to legislative instruments and is based on the presumption that legislative
bodies do not go to the bother and expense of making changes to legislative
instruments unless there is a specific reason to do so. Applied to Rule 44, this means
that the Board should be presumed to have intended to eliminate the possibility of
motions for review based on grounds which are no longer enumerated. He further

argued that because the SPPA requires the Board’s Rules “to deal with the matter”, the
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Board can only deal with them in the manner allowed for by its Rules, and any deviation
from the Rules will cause the Board to go beyond its power to review granted by Section
21.1(1) of the SPPA.

In general Union and Enbridge supported the argument made by counsel for Board
Staff.

Other parties made several arguments to counter those put forward by counsel for
Board Staff. These included:

e as the Board’s rules are not statutes or regulations but deal with
procedural matters the rules of statutory interpretation such as the
presumption of purposeful change have little if any application

e to the extent rules of statutory interpretation apply, section 2 of the SPPA
specifically requires that the Act and any rules made under it be liberally

construed:

This Act, and any rule made by a tribunal under subsection 17.1(4) or
section 25.1, shall be liberally construed to secure the just, most
expeditious and cost-effective determination of every proceeding on its

merits

e that the Interpretation Act requires that the word “may” be construed as
permissive, whereas “shall” is imperative, so the list of grounds in Rule 44
should be considered as examples. In support of this argument, counsel
for CCC referred to Sullivan and Dreiger on the Construction of Statutes,
Fourth Edition, Butterworths, pp 175ff which cites the Supreme Court of
Canada decision in National Bank of Greece (Canada) v. Katsikonouris
(1990), 74 D.L.R. (4™ 197
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e that the Ontario Court of Appeal decision in Russell v. Toronto(City)
(2000), 52 O.R. (3d) 9 provides that a tribunal (in that case the Ontario
Municipal Board) cannot use its own policy or practice to restrict the range

of matters which it will consider on a motion to review

e that the Russell decision gives tribunals a broad jurisdiction to review in
contradistinction to the narrow right of appeal to the Divisional Court.

Findings

In the Board’s view, in addition to the specific sections of the SPPA and the Board’s
Rules dealing with motions to review, it is helpful to look at the overall scheme of the
SPPA and the Rules to determine the scope of the Board’s jurisdiction to review a

decision.

Originally, the SPPA was enacted to ensure that decision making bodies such as the
Board provided certain procedural rights to parties that were affected by those
decisions. These basic requirements apply regardless of whether a tribunal has

enacted rules of practice and procedure. They include such requirements as:

Parties must be given reasonable notice of the hearing (s 6)

e Hearings must be open to the public, except where intimate personal or
financial matters may be disclosed (s 9)

e The right to counsel (s 10)

e The right to call and examine witnesses and present evidence and
submissions and to conduct cross-examinations of witnesses at the
hearing reasonably required for a full and fair disclosure of all matters

relevant to the issues in the proceeding (s 10.1)
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e That decisions be given in writing with reasons if requested by a party (s
17 (1))

e That parties receive notice of the decision (s 18)

e That the tribunal compile a record of the proceeding (s 20).

In addition to these requirements there are several practices and procedures that
tribunals are allowed to adopt, if provision is made for them in an individual tribunal’s

rules. These include:

e Alternative dispute resolution. Section 4.8 provides that a tribunal may
direct parties to participate in ADR if “it has made rules under section 25.1

respecting the use of ADR mechanisms...”

e Prehearing conferences. Section 5.3 provides that “if the tribunal’s rules
under section 25.1 deal with prehearing conferences, the tribunal may

direct parties to participate in a pre-hearing conference...”

e Disclosure of documents. Section 5.4 provides that “if the tribunal’s rules
made under section 25.1 deal with disclosure, the tribunal may,..., make
orders for (a) the exchange of documents, ...”

e Written hearings. Section 5.1 (1) provides that “a tribunal whose rules
made under section 25.1 deal with written hearings may hold a written

hearing in a proceeding.”
e Electronic hearings. Section 5.2 provides that “a tribunal whose rules

made under section 25.1 deal with electronic hearings may hold an

electronic hearing in a proceeding.”

10
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e Motions to review. Section 21.1(1) provides that “a tribunal may, if it
considers it advisable and if its rules made under section 25.1 deal with
the matter, review all or any part of its own decision or order, and may

confirm, vary, suspend or cancel the decision or order.”

Beyond stating that a tribunal’s rules have to “deal with” each of these procedures in
order for the tribunal to avail itself of them, there are no restrictions on the way in which
they do so. In this regard nothing distinguishes motions to review from the other
“optional” procedural matters listed above. A tribunal is free to create whatever
procedures it thinks appropriate to handle them, provided they are consistent with the
SPPA.

The Board notes that there are situations where the SPPA does not give tribunals full
discretion in developing their rules to deal with “optional” procedural powers. For
example, section 4.5(3) allows tribunals or their staff to make a decision not to process
a document relating to the commencement of a proceeding. This section not only
requires a tribunal to have “made rules under section 25.1 respecting the making of
such decisions” but also requires that "those rules shall set out ... any of the grounds
referred to in subsection 1 upon which the tribunal or its administrative staff may decide
not to process the documents relating to the commencement of the proceeding;...”
While a tribunal can prescribe the grounds for such a decision in its rules, the grounds
must come from a predetermined list found in the SPPA. In that case, it is clear that
only certain grounds are permitted, and a tribunal must restrict itself to those grounds

enumerated in its rules.

The SPPA could put similar restrictions on the development of a tribunal’s rules dealing

with motions to review, but it does not.

While the Court of Appeal’s decision in Russell v. Toronto dealt with motions to review
under the Ontario Municipal Board Act rather than under the SPPA, the power granted
to review decisions is effectively the same, so the principles enunciated in the Russell

decision are applicable to the Board. The Court of Appeal found that the OMB could not

11
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use its own policies and guidelines to restrict the scope of the power to review which
was granted to it by statute. The Board therefore finds that it cannot use its Rules to
limit the scope of the authority given to it by the SPPA.

The SPPA allows each tribunal to make its own Rules, so as to allow it to deal more
effectively with the specific needs of its proceedings. The SPPA does not give the Board

the authority to limit the substantive matters within the Board’s purview.

The provisions of the SPPA dealing with the making of rules, give tribunals a very wide
latitude to meet their own needs, both in the context of creating rules and in each

individual proceeding:

25.0.1 A tribunal has the power to determine its own procedure and
practices and may for that purpose,
(&) make orders with respect to the procedures and practices
that apply in any particular proceeding; and

(b) establish rules under section 25.1

25.1 (1) A tribunal may make rules governing the practice and procedure

before it.

(2) The rules may be of general or particular application.

(3) The rules shall be consistent with this Act and with the other
Acts to which they relate.

(4) The tribunal shall make the rules available to the public in
English and in French.

(5) Rules adopted under this section are not regulations as defined
in the Regulations Act.

(6) The power conferred by this section is in addition to any other
power to adopt rules that the tribunal may have under another
Act.

12
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In the Board’s view these sections of the SPPA give the Board very broad latitude to
determine the procedure best suited to it from time to time. While consistency with the
Act is required, the Rules are not regulations, and can be amended from time to time by

the Board to suit its evolving needs.

The Board finds that there is nothing in the SPPA to suggest that rules dealing with
motions to review should be interpreted or applied any differently from other provisions

of the Board’s Rules.

The Board’s Rules

In addition to Section 2 of the SPPA which provides for a liberal interpretation of the Act
and the Rules, the Board’'s Rules include the following provisions as a guide to their

interpretation.

1.03 The Board may dispense with, amend, vary or supplement, with or
without a hearing, all or any part of any rule at any time, if it is
satisfied that the circumstances of the proceeding so require, or it is
in the public interest to do so.

2.01 These Rules shall be liberally construed in the public interest to
secure the most just, expeditious and cost-effective determination
of every proceeding before the Board.

2.02 Where procedures are not provided for in these Rules, the Board
may do whatever is necessary and permitted by law to enable it to
effectively and completely adjudicate on the matter before it.

As these provisions are of general application to all of the Board’s Rules of Practice and
Procedure, the Board finds that each of its individual rules should be read as if the
above rules 1.03, 2.01 were part of them, except of course where restricted by the

SPPA or another Act. Therefore, the Rules which “deal with the matter” of motions to

13
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review, i.e. Rules 42 to 45, should be read in conjunction with Rules 1.03 and 2.01.
Similarly, the rules dealing with alternative dispute resolution, written hearings and so
on include Rules 1.03 and 2.01.

The Board finds that it should interpret the words “may include” in Rule 44.01 as giving

a list of examples of grounds for review for the following reasons:

It is the usual interpretation of the phrase;

It is consistent with section 2 of the SPPA which requires a liberal

interpretation of the Rules;

e Itis consistent with Rule 1.03 of the Board’s rules which allows the Board
to amend, vary or supplement the rules in an appropriate case; and

e If the SPPA had intended to require that the power to review be restricted

to specific grounds it would have required the rules to include those

grounds and would have required the use of the word “shall”.

With respect to the application of the principle of presumption of purposeful change
urged by counsel for Board Staff, the Board notes that at the same time that its rules
were amended to remove certain grounds of appeal from Rule 44.01, Rule 1.03 was

also amended. The previous version of Rule 1.03 (then 4.04) read as follows:

The Board may dispense with, amend, vary, or supplement, with or
without a hearing, all or any part of any Rule, at any time by making a
procedural order, if it is satisfied that the special circumstances of the
proceeding so require, or it is in the public interest to do so.

When compared with the current Rule 1.03, it is apparent that the old rule was more
restrictive — amendments had to be made by procedural order, and the circumstances
of the proceeding had to be “special’. Given the need for a procedural order, it is
reasonable to interpret the old rule as applying only to the sorts of matters dealt with in
procedural orders, the conduct of the proceeding and not to other provisions of the

rules. No such restriction applies in the current Rule 1.03.

14
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The Board finds that to the extent the Rules were amended to remove specific grounds
from the list for motions to review, the contemporaneous amendments to Rule 1.03 give
the Board the necessary discretion to supplement this list in an appropriate case. The

Board presumably was aware of that at the time of the amendments.

The Board therefore finds that it has the jurisdiction to consider the IGUA motion to
review even though the grounds are errors of mixed fact and law which do not fall

squarely within the list of enumerated grounds in Rule 44.01.

Even if this interpretation of Rule 44.01 is incorrect, the Board can apply Rule 1.03 to
supplement Rule 44.01 to allow the grounds specified by IGUA. Given the number of
motions for review, the timing involved, the nature of the hearing and the nature of the
alleged errors, the Board concludes that it is in the public interest to avoid splitting this
case into Motions reviewed by some parties and appealed by others.

This panel is also aware that Appeals to the Divisional Court can only be based on
matters of law including jurisdiction. If the position advanced by counsel for the Board
staff was accepted, errors of mixed fact and law could not be effectively reviewed or
appealed by any body. This, the Board believes is not consistent with Section 2 of the
SPPA.

15
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Section C: Threshold Test

Section 45.01 of the Board’s Rules provides that:

In respect of a motion brought under Rule 42.01, the Board may
determine, with or without a hearing, a threshold question of whether the

matter should be reviewed before conducting any review on the merits.

Parties were asked by the panel to provide submissions on the appropriate test for the
Board to apply in making a determination under Rule 45.01.

Board Staff argued that the issue raised by a moving party had to raise a question as to
the correctness of the decision and had to be sufficiently serious in nature that it is
capable of affecting the outcome. Board Staff argued that to qualify, the error must be
clearly extricable from the record, and cannot turn on an interpretation of conflicting
evidence. They also argued that it's not sufficient for the applicants to say they disagree
with the Board's decision and that, in their view, the Board got it wrong and that the

applicants have an argument that should be reheard.

Enbridge submitted that the threshold test is not met when a party simply seeks to
reargue the case that the already been determined by the Board. Enbridge argued that
something new is required before the Board will exercise its discretion and allow a

review motion to proceed.

Union agreed with Board Staff counsel's analysis of the scope and grounds for review.

IGUA argued that to succeed on the threshold issue, the moving parties must identify
arguable errors in the decision which, if ultimately found to be errors at the hearing on
the merits will affect the result of the decision. IGUA argued that the phrase "arguable
errors" meant that the onus is on the moving parties to demonstrate that there is some
reasonable prospect of success on the errors that are alleged.
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CCC and VECC argued that the moving parties are required to demonstrate, first, that
the issues are serious and go to the correctness of the NGEIR decision, and , second,
that they have an arguable case on one or more of these issues. They argued that the
moving parties are not required to demonstrate, at the threshold stage, that they will be

successful in persuading the Board of the correctness of their position on all the issues.

MHP argued that the threshold question relates to whether there are identifiable errors
of fact or law on the face of the decision, which give rise to a substantial doubt as to the
correctness of the decision, and that the issue is not whether a different panel might
arrive at a different decision, but whether the hearing panel itself committed serious
errors that cast doubt on the correctness of the decision. MHP submitted that a review
panel should be loathe to interfere with the hearing panel’s findings of fact and the

conclusions drawn there from except in the clearest possible circumstances.

Kitchener argued that jurisdictional or other threshold questions should be addressed on

the assumption that the record in NGEIR establishes the facts asserted.

School Energy Coalition argued that an application for reconsideration should only be
denied a hearing on the merits in circumstances where the appeal is an abuse of the

Board’s process, is vexatious or otherwise lacking objectively reasonable grounds.
Findings

It appears to the Board that all the grounds for review raised by the various applicants
allege errors of fact or law in the decision, and that there are no issues relating to new
evidence or changes in circumstances. The parties’ submissions addressed the matter

of alleged error.

In determining the appropriate threshold test pursuant to Rule 45.01, it is useful to look
at the wording of Rule 44. Rule 44.01(a) provides that:
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Every notice of motion... shall set out the grounds for the motion that raise

a question as to the correctness of the order or decision...

Therefore, the grounds must “raise a question as to the correctness of the order or
decision”. In the panel's view, the purpose of the threshold test is to determine whether
the grounds raise such a question. This panel must also decide whether there is enough
substance to the issues raised such that a review based on those issues could result in

the Board deciding that the decision should be varied, cancelled or suspended.

With respect to the question of the correctness of the decision, the Board agrees with
the parties who argued that there must be an identifiable error in the decision and that a

review is not an opportunity for a party to reargue the case.

In demonstrating that there is an error, the applicant must be able to show that the
findings are contrary to the evidence that was before the panel, that the panel failed to
address a material issue, that the panel made inconsistent findings, or something of a
similar nature. It is not enough to argue that conflicting evidence should have been

interpreted differently.

The applicant must also be able to demonstrate that the alleged error is material and
relevant to the outcome of the decision, and that if the error is corrected, the reviewing

panel would change the outcome of the decision.
In the Board’s view, a motion to review cannot succeed in varying the outcome of the

decision if the moving party cannot satisfy these tests, and in that case, there would be

no useful purpose in proceeding with the motion to review.
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Section D: Board Process

IGUA’s grounds for review included the following alleged errors in the process used by

the panel:

The Board has no jurisdiction to conduct what amounts to its own public
inquiry in the midst of a contested rates and pricing proceeding between
utilities and their ratepayers,

In embarking on its own public inquiry with respect to matters in issue
between the parties with respect to storage regulation, the Board erred in law
in exceeding its adjudicative mandate and engaged in a process which
disqualifies it as an adjudicator and invalidates its decision with respect to

forbearance.

In particular, IGUA argued that the process adopted by the Board was flawed as it did

not adhere to traditional notions of the adversarial process. IGUA’s position was that a

“contested rates and pricing proceeding between utilities and their ratepayers” is

required to be conducted by the Board as if it were litigation between the parties as it is

fundamentally an issue between them as to what the rates should be.

In IGUA’s view, the Board departed from appropriate practice at the prehearing stage by

Setting the agenda based on its priorities

Defining the issues without input from the parties

Directing the utilities to file evidence pertaining to some of the issues identified by
the Board

Directing that settlement discussions take place on all issues except storage
regulation

Directing all parties to file their evidence at the same time rather than dividing
them by interest and having them file evidence in support of and then opposed to

the issues identified by the Board
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IGUA’s largest area of concern however was that once evidence had been filed, “the
Board did not confine its future participation in the process to the performance of the
adjudicative functions of hearing and determining the matters of fact and law in dispute”.
IGUA’s overriding complaint is that the Board was engaging in its own fact finding
mission and was not confining itself to hearing and determining the disputed matters of
fact and law which had been raised by parties opposite in interest to one another.

IGUA argued that once a dispute became clear as between the utilities and the
ratepayers the Board had to “stay out of the arena” and allow these parties to determine
how to present and argue the case, in effect constraining the Board to choose between

the cases put forward by the various parties.

Examples of the alleged behaviour objected to by IGUA include:

e The Board advising the parties that it had retained its own expert, but then
not filing a report from this expert nor having him made available for cross
examination.

e Board members posing questions which indicated that they were
searching for a forbearance solution to the Storage Regulation issues, but
not asking questions about the ability of the existing regulatory regime to
address the concerns which the Board raised.

e The Board advising BP Canada, a party to the hearing, that it wished to
hear evidence from it on certain issues and providing a list of questions in
advance — at the time counsel for ratepayer interests objected to the
guestion as “rather leading”.

e Counsel for the Board hearing team taking a position in argument adverse

in interest to the evidence it had led.
Counsel for Board Staff argued that IGUA’s complaints ignore critical differences

between the Board and the courts and they confuse the role of the hearing panel with

the roles of staff counsel in Board proceedings.
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Counsel for Board Staff argued that the Board is not a court of record. It is a highly
specialized tribunal that has a strong and important policy-making function. The Board
is entitled to commence or initiate proceedings in its own right. It is not required to sit
passively as an independent adjudicator and wait for parties to initiate proceedings
before it, nor is the Board required to play a purely passive adjudicative role during the
course of proceedings once they have been commenced, and particularly once they

have been commenced at the instigation of the Board itself.

Counsel for Board Staff also argued that hearing panels of the Board are fully entitled to
ask probing questions of witnesses who appear before them, and there is nothing

whatsoever untoward about doing so.

The other parties largely supported the position of Board Staff.

Findings

At a minimum, the Board is required to comply with the provisions of the SPPA and the
Ontario Energy Board Act, 1998 (“OEB Act”). The SPPA provides parties with certain
procedural rights, none of which IGUA has alleged has been disregarded by the Board

in this case:

e Parties must be given reasonable notice of the hearing (s 6)

e Hearings must be open to the public, except where intimate personal or

financial; may be disclosed (s 9)

e Parties have the right to counsel (s 10)

e Parties have the right to call and examine witnesses and present evidence
and submissions and to conduct cross-examinations of witnesses at the
hearing reasonably required for a full and fair disclosure of all matters

relevant to the issues in the proceeding (s 10.1)
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e Tribunals must give decisions in writing and must provide reasons if

requested by a party (s 17 (1))

e Parties are entitled to notice of the decision (s 18)

e The tribunal must compile a record of the proceeding (s 20)

Beyond these basic requirements, the SPPA specifically allows tribunals to require
parties to participate in various other procedures. With respect to prehearing
conferences, section 5.3 of the SPPA provides that a tribunal may direct parties to
participate in a prehearing conference to consider the settlement of any or all of the

issues.

Section 19(4) of the OEB Act specifically allows the Board to determine matters on its

own motion:

The Board of its own motion may, and if so directed by the Minister under
section 28 or otherwise, shall determine any matter that under this Act or
the regulations it may upon an application determine, and in so doing the

Board has and may exercise the same powers as upon an application.
Section 21 of the OEB Act provides that:
The Board may at any time, on its own motion and without a hearing, give
directions or require the preparation of evidence incidental to the exercise
of the powers conferred upon the Board by this or any other Act.
Therefore as well as the power to initiate proceedings, the Board is also given the

statutory right to require the preparation of evidence incidental to the exercise of its

powers.
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While the Board accepts IGUA’s argument that in a hearing under Section 36 of the
OEB Act it has the jurisdiction to hear and determine all questions of law and fact, it
does not agree with IGUA’s characterization of the limits on its exercise of this

adjudicative function.

As the Board has an over-riding responsibility to make its decisions in the public interest
the parties cannot have the final word in determining the nature of the dispute and the
options open to the Board. The Board is not required to accept the position of any of the
parties, provided that its process is transparent and open and the parties have a fair
opportunity to exercise their rights under the SPPA.

IGUA cited several authorities in support of its argument. The Board found them of little
assistance as they arose in quite different contexts, generally that of civil disputes
between the parties. That is not the context within which the Board operates. We are
not judges in civil disputes and the Board’s mandate is much broader than determining

rights between the parties.

With respect to the specific allegations made by IGUA, the Board’s findings follow.

The Board was fully entitled to issue a notice of proceeding on its own motion in
December of 2005 and to delineate the issues it expected the parties and the

intervenors to address in the proceeding.

Pursuant to the Board's settlement guidelines and the SPPA, the Board is entitled to
exclude from the ambit of a settlement conference particular issues that it believes
should be heard in full in the hearing which is what the hearing panel did in this case.
This is another example of an area where the Board’s practice is fundamentally different

from that of the courts.

The Board is fully entitled under its Rules to develop procedural orders to meet the
needs of any particular proceeding and there is nothing in the Rules or the SPPA which

would restrict it from directing all parties to file their evidence simultaneously. This does
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not in any way impede the parties from exercising their statutory rights to have access

to the evidence and to cross-examine witnesses.

In a proceeding initiated by the Board, as this one was, where there is no applicant, this

procedure is an appropriate one.

With respect to the expert witness retained by Board Staff, Section 14 of the OEB Act
expressly permits the Board “to appoint persons having technical or special knowledge
to assist the Board.” As there is no suggestion that the Board’'s expert played a role in
the deliberations of the hearing panel or that the hearing panel relied in any way on the
advice of the expert, there is nothing improper arising out of his retainer. Experts
consulted by Board Staff are in the same position as staff and are not required to file

evidence, or to submit to questioning by any of the parties.

The Board also finds that IGUA’'s complaints that the NGEIR panel members asked
guestions of witnesses, which IGUA complains indicated that they were searching for a
forbearance solution to the storage regulation issue, are without merit. Adjudicators are
entitled to ask probing questions of witnesses who testify before them, including leading
guestions. The fact that questions are asked or not asked does not mean that the panel

has made up its mind one way or the other on an issue.

The Board also finds that the NGEIR panel was fully entitled as a result of the powers
granted in section 21 of the OEB Act to act as it did in putting questions to a witness
from BP Canada. It is also not an unusual occurrence for the Board to agree to hear
evidence in camera, where there is confidential or sensitive commercial information

involved.

The Board also finds no error in the fact that counsel for the Board hearing team made
final argument in which she took a position adverse to the expert evidence that the
Board hearing team led. The Board hearing team is entitled to take whatever position it
chooses based on the evidence that was adduced during the hearing and nothing that

Board hearing counsel did could possibly ground a complaint of breaches of the rules of
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natural justice against the NGEIR hearing panel itself.
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Section E: Board Jurisdiction under Section 29

The joint factum of CCC and VECC and the factum of the IGUA both allege that the
original NGEIR panel erred in misinterpreting or overreaching in respect of its

jurisdiction under section 29 of the OEB Act.

In particular, the CCC/VECC factum states as follows at paragraph 8:

8. The moving parties submit that the NGEIR Decision raises the following

issues:

(i) Whether the Board correctly interpreted Section 29 of the Ontario
Energy Board Act (the “Act”). It is the position of the moving parties that
the Board erred in its interpretation of Section 29 of the Act, thereby

depriving itself of jurisdiction;

(i) Whether the Board gave effect to the legislative intent underlying
Section 29 of the Act. It is the position of the moving parties that the Board
failed to give effect to the intention of the Legislature in enacting Section
29 of the Act;

In its factum, IGUA alleged that the Board had no jurisdiction to conduct what IGUA
characterized as the Board’s “own public inquiry in the midst of a contested rates and

pricing proceeding between utilities and their ratepayers”. (IGUA factum par. 84(a))

IGUA also alleged that:

...the Board erred in law in exceeding its adjudicative mandate and
engaged in a process which disqualifies it as an adjudicator and
invalidates its Decision with respect to forbearance. (IGUA factum par.
84(b))
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In addition to these general submissions by CCC/VECC and IGUA about the NGEIR
panel’s interpretation of its jurisdiction under Section 29, these parties also argued
specifically that the NGEIR panel exceeded its jurisdiction under Section 29 by
restructuring the storage businesses of Union and Enbridge. They asserted that the
power to restructure the storage business comes under section 36 of the legislation. (Tr.
Vol. 1, pp. 28 and 56-57)

Findings

The NGEIR panel’s interpretation and application of section 29 is central to the NGEIR
Decision. The NGEIR Decision therefore deals extensively with the question of the legal
test to be applied under section 29, the analytical framework for assessing whether the
natural gas market is competitive and finally, the assessment of market power in the

natural gas sector in Ontario.

The starting point for the NGEIR Decision is the Board’s interpretation of section 29

which is set out in Chapter 3 of the Decision and reads as follows:

On an application or in a proceeding, the Board shall make a
determination to refrain, in whole or part, from exercising any power or
performing any duty under this Act if it finds as a question of fact that a
licensee, person, product, class of products, service or class of services is
or will be subject to competition sufficient to protect the public interest

In Chapter 3 of the NGEIR Decision, the NGEIR panel discussed the statutory test to be
used in the assessment of competition in the storage market and applies the analytical
framework mandated by that statutory test. In particular, the panel reviews the history of

section 29 and of the concept of forbearance and light-handed regulation.

The NGEIR panel's review of Section 29 is described at two levels. The first is the
assessment of competition, which is done by applying the market power tests, and the

second is the relationship between competition and the public interest.
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The NGEIR panel interprets “competition” within section 29 at page 24 of the NGEIR

Decision as follows:

There are degrees of competition in any market. They range from a
monopoly, where there is a sole seller, to perfect competition, where there
are many sellers and no one seller can influence price and quantity in the
market. It is not necessary to find that there is perfect competition in a
market to meet the statutory test of “competition sufficient to protect the
public interest”; what economists refer to as a “workably competitive”

market may well be sufficient.

It is also important to remember that competition is a dynamic concept.
Accordingly, in section 29 the test is whether a class of products “is or will
be” subject to sufficient competition. In this respect parties often rely on
gualitative evidence to estimate the direction in which the market is

moving.

The NGEIR panel further interprets its mandate at page 44 as follows:

...Section 29 says that the Board shall make a determination to refrain “in
whole or part” which the Board believes allows considerable flexibility in
this regard. In addition, the Board concludes that it is required by the
statute to address the public interest trade-offs, for example, between
price impacts and the development of storage and the Ontario market

generally.

The NGEIR panel then proceeds to assess the “level of competition” using the market

power tests and finds the storage market in Ontario is subject to “workable competition”.

Following this, it then addresses the question of whether the level of competition is

sufficient to protect the public interest. In so doing, the panel addresses what should be
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encompassed in its consideration of the public interest in the context of the assessing

competition as follows:

The public interest can incorporate many aspects including customers,
investors, utilities, the market, and the environment. Union and Enbridge
argued for a narrow definition of the public interest. In their view,
competition itself protects the public interest, and once the Board has
satisfied itself that the market is competitive, the public interest is
protected by definition. The Board finds this to be an inappropriate
narrowing of the concept. Competition is better characterized as a
continuum, not a simple “yes” or “no”. The Board would not be fulfilling its
responsibilities if it limited the review in the way suggested without
considering the full range of impacts and the potential need for transition
mechanisms and other means by which to ensure forbearance proceeds
smoothly.

Some of the intervenors took the position that the public interest review
should be focussed on the financial impacts. For example, Schools argued
that the Board should look at the benefits and costs of forbearance, and in
its view, the costs include a possible transfer of between $50 million and
$174 million from ratepayers to shareholders (arising from the proposed
end to the margin-sharing mechanisms and the potential re-pricing of cost-
based storage to market prices). The Board agrees that the financial

impacts are a relevant consideration, but does not agree that an

assessment of the public interest should be limited to an assessment of

the immediate rate impacts. [Emphasis added] (pages 42 and 43)

The NGEIR panel then proceeds to balance the Board’s public interest mandate against
its legislative objectives and describes the trade-offs. It does this by reviewing each of
the relevant objectives (i.e., to facilitate competition in the sale of gas to users, to
protect the interests of consumers with respect to prices an the reliability and quality of

gas service, to facilitate rational development and safe operation of gas storage) and
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conducting an assessment of whether the level of storage competition is sufficient to
protect the public interest in light of each of those objectives.

At page 56 of Chapter 5, having determined that part of the storage market is workably
competitive and having considered some of the key elements of the public interest, the
panel addresses whether and it what circumstances the Board should refrain from

setting storage prices and approving storage contracts.

In terms of a section 29 analysis, the goal would be to continue to regulate
(and set cost-based rates) for those customers who do not have
competitive storage alternatives and to refrain from regulating (allow

market-based prices) for those who do have competitive alternatives.

The NGEIR panel then applies its interpretation of the legislative intent of section 29 to
the facts before it. That panel's understanding of its mandate under section 29 and its
careful application of that mandate are evidenced in its findings at pages 56 and 57 of
the decision. The NGEIR panel’'s application of the requisite elements of section 29 is
evident in the balancing between considerations of competition with aspects of public

interest.

The parties recognized that bundled customers, in particular, do not
acquire storage services separately from distribution services, do not
control their use of storage, and do not have effective access to
alternatives in either the primary or secondary markets. Competition has
not extended to the retail end of the market, and therefore is not sufficient
to protect the public interest. However, the Board finds that customers
taking unbundled or semi-unbundled service should have equivalent
access to regulated cost-based storage for their reasonable needs. The
Board finds that it would not further the development of the competitive
market, or facilitate the development of unbundled and semi-unbundled
services, if these unbundled and semi-unbundled services were to include

current storage services at unregulated rates. The Board also agrees with
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the parties that noted that re-pricing existing storage will not provide an
incentive for investment in new storage and therefore cannot be said to

provide that public interest benefit.

However, customers taking unbundled and semi-unbundled services do
have greater control over their acquisition and use of storage than do
bundled customers. It is also the Board’s expectation that these customers
will have access to and use services from the secondary market.
Therefore, the Board concludes it is particularly important to ensure that
the allocation of cost-based regulated storage to these customers is

appropriate. This issue is addressed in Chapter 6.

MHP Canada has suggested that the Board adopt full forbearance in
storage pricing as a policy direction. Similarly, Union has characterized its
allocation proposal and Enbridge has characterized its “exemption”
approach for in-franchise customers as being “transitions” to full
competition. The Board has found that the current level of competition is
not sufficient to refrain from regulating all storage prices; nor do we see
evidence that it would be appropriate to refrain from regulating all storage
prices in the future. The current structure (for example, the full integration
of Union’s storage and transportation businesses and the full integration of
Union as a provider of storage services and as a user of storage services)
is not conducive to full forbearance from storage rate setting. In addition,
there would be significant direct and indirect rate impacts associated with
full forbearance from rate setting, and there is little evidence of significant
attendant public interest benefits. The current situation is that these
customers are not subject to competition sufficient to protect the public
interest; nor is there a reasonable prospect that they will be at some future

time.

The submissions of both CCC/VECC and of IGUA are that the Board misinterpreted and

misapplied section 29 of the OEB Act. This panel finds that there is no reviewable error
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associated with the NGEIR panel’s interpretation of section 29. The NGEIR Decision
clearly evidences that the NGEIR panel knew and understood that section 29 was not a
section that the Board had invoked in any previous decisions or analyses. For that
reason, the Decision provides extensive background regarding the section and goes
into significant detail regarding the appropriate framework and analysis required to be
undertaken. The Decision shows that the NGEIR panel reviewed the elements of
section 29 and considered each of those elements in considerable detail. Where
moving parties raised specific questions regarding the application of Section 29, for
example, with respect to whether the NGEIR panel had sufficient evidence upon which
to make a finding that there was competition sufficient to protect the public interest and
whether the NGEIR panel erred in setting a cap on the amount of natural gas storage
available to in-franchise customers, the Board makes specific findings elsewhere in this

Decision.

With respect to the allegation by CCC/VECC and IGUA that the NGEIR panel exceeded
its jurisdiction by restructuring the storage businesses of Union and Enbridge,
something which they assert should come under section 36 of the legislation, the Board

also finds there is no reviewable error.

The NGEIR panel confined its considerations related to the application of the test under
Section 29 in determining whether and to what extent there was competition in the
natural gas storage market sufficient to protect the public interest. The portions of the
decision that go on to discuss the impacts of the Section 29 decision on the structure of
the natural gas storage market flow from the determination under Section 29, but the
NGEIR panel does not, in its Decision, describe these as arising out of their Section 29
jurisdiction. The NGEIR proceeding was commenced pursuant to sections 19, 29 and
36 of the Ontario Energy Board Act, 1998. As such, the NGEIR panel acted under the
authority of Section 29 and 36 in making the determinations in the NGEIR Decision. The
decisions made by the NGEIR panel with respect to the allocation of storage available
at cost-based rates and the treatment of the premium on market-based storage
transactions were made based on evidence filed by the parties to the proceeding and

the NGEIR panel considers this evidence as part of the NGEIR Decision.
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The Board finds that the allegations of CCC/VECC and IGUA on this point do not raise
a question as to the correctness of the decision. The NGEIR panel clearly confined itself
to its legislative mandate as provided in Section 29 in determining whether the natural
gas market was subject to competition sufficient to protect the public interest. The
NGEIR’s findings that flow from the Section 29 determination align with the evidence
that was before it, did not fail to address any material issue and did not make any
inconsistent findings with respect to the evidence before it, except as otherwise noted in

this decision.
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Section F: Status Quo

The factums and submission of both CCC/VECC and of IGUA allege that the NGEIR
panel erred by failing to consider the option of retaining the current regulatory regime in
respect of natural gas storage regulation. CCC/VECC and IGUA articulate this alleged

error in a number of different ways in different parts of their factums and submissions.

For example, at paragraph 3 of their joint factum, CCC and VECC take the position that:

“... the Board was obligated to consider whether a change in the status
guo with respect to the regulation of storage was required and that it erred
in failing to do so.” IGUA’s factum states that “...reasonable people,
objectively examining the process which led to the Decision, will likely
conclude that retaining the status quo was not a decision-making option
which the Board considered, either fairly or at all, and that the Board itself

was a proponent for forbearance relief.”

Findings

The NGEIR Decision provides evidence in various places, of the NGEIR panel’s
recognition of both the current regulatory status with respect on natural gas storage in

Ontario and the dynamic nature of competition generally.

In particular, Chapter 2 is described at page 5 of the decision as “...an overview of gas
storage in Ontario today — the existing storage facilities, the use of storage by Union’s
and Enbridge’s “in-franchise” customers, the “ex-franchise” market for storage, and the
prices charged for storage services.”

Later in the NGEIR Decision, as part of its findings on the assessment of assessment of

storage competition, the Board expressly disagrees with Mr. Stauft’'s testimony that the
regulated cost-base price for storage is a reasonable proxy for the competitive price of

34



DECISION WITH REASONS

storage. Implicit in this finding is the NGEIR panel's consideration of the current

regulatory regime.

At page 46 of the Decision, the NGEIR Panel also considered the current regulatory
regime in the context of question of the sharing of the premium which exists between
the price of market-based storage and the underlying costs. The Board acknowledged

the current state as follows:

Currently, that premium is shared between utility ratepayers and utility
shareholders. Under the utilities” proposals for forbearance, the premium
would be retained by the shareholders. This would result in significant
transfer of funds in the case of Union (2007 estimate is $44.5 million); less
so in the case of Enbridge (2007 estimate is $5 million to $6 million). The
intervenors in general rejects these proposals and, as a result, opposed

forbearance.

At page 47, the NGEIR panel specifically considered and expressly acknowledged the
importance of the change from the status quo, but ultimately rejected these submissions

as follows:

The Board agrees that the distribution of the premium is a significant
consideration. In many ways, it has been the underlying focus of the
NGEIR Proceeding. However, the impact of removing the premium from
rates is the result of removing a sharing of economic rents; it is not the
result of competition bringing about a price increase. So while it is an
important consideration which the Board must address (see Chapter 7), it
is not a sufficient reason, in and of itself, to continue regulating storage

prices.

There are a number of other examples throughout the NGEIR Decision that satisfy the
Board that the NGEIR panel was conscious of the status quo regulatory regime and

bore this in mind throughout its analysis on the narrow issue of competition and the s.
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29 analysis as well as in considering the impacts upon both shareholders and
ratepayers, of a completely or partial forbearance decision.

The Board also feels that the decision by the NGEIR panel to continue to regulate and
set cost-based rates for existing storage services provided to in-franchise customers up
to their allocated amounts evidences a clear understanding of the current regulatory
framework and under what circumstances, based upon the evidentiary record before the

NGEIR panel, it was appropriate to deviate from that current framework.

The Board is not convinced, however, that the analysis mandated by the legislative
language of s. 29 requires the Board to consider the status quo in the way that has
been suggested by some parties. Although it was important for the NGEIR panel to
review the current regulatory framework to set the stage for the analysis, the Board is
not convinced by the arguments of CCC/VECC, nor those of IGUA that consideration of
the status quo is an integral, or even a necessary part of the s. 29 analysis. The
purpose of s. 29 was clearly stated by the NGEIR panel and that is to determine
whether there is or will be competition sufficient to protect the public interest. If there is
a finding that competition does exist, nothing in the section requires the panel to then
consider whether the current regulatory framework is sufficient to accommodate the
competitive market. In fact, the section mandates that upon finding competition
sufficient to protect the public interest, that “...the Board shall make a determination to
refrain, in whole or part, from exercising any power or performing any duty under this
Act...” In this case, the Board determined that it would refrain, in part, from regulating

the setting of rates and the review of contracts for natural gas storage.

The Board therefore concludes that CCC/VECC and IGUA have not demonstrated that
their grounds for review based on the alleged failure of the NGEIR panel to consider
retaining the status quo as a viable decision-making option raise an issue that is
material and directly relevant to the findings made in the decision. This panel concludes
that there is no reviewable error with respect to the NGEIR panel’s alleged failure to
fairly consider the status quo.
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Section G: Onus

At paragraph 84(d) of its factum, IGUA alleges that the Board erred in concluding that
there is no onus of proof to be assigned in the rates and pricing proceedings it initiated.
IGUA alleges that the NGEIR panel erred in law in not assigning the onus of proof to the

utilities.

Findings

Pages 26 to 27 of the NGEIR Decision deal explicitly with this issue. In that part of the
Decision, the panel acknowledges that generally, the onus is on the applicant. The
panel also, however, pointed out the unique nature of the NGEIR proceeding and the

fact that the proceeding was brought on the Board’s own motion.

The Board is satisfied that all parties to the NGEIR Proceeding were given a full and fair
opportunity to provide submissions on the question of onus and that, based on the
Decision, the NGEIR panel heard and understood those submissions. This panel is not
satisfied that the question of onus is an issue that is material and directly relevant to the
findings made in the Decision, nor that if a reviewing panel did decide the issue
differently, that it would change the outcome of the Decision. For these reasons, the
Board finds that there is no reviewable error relating to assignment of or the failure to

assign onus in the NGEIR proceeding.
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Section H: Competition in the Secondary Market

In the NGEIR Decision, the Board concluded that Ontario storage operators compete in

a geographic market that includes Michigan and parts of lllinois, Indiana, New York and

Pennsylvania, that the market is competitive and neither Union nor Enbridge have

market power. This determination was made by employing the following four step

process, based on the Competition Bureau’s Merger Enforcement Guidelines (MEGS):

Identification of the product market.

Identification of the geographic market.

Calculation of market share and market concentration measures.

An assessment of the conditions for entry for new suppliers, together with

any dynamic efficiency considerations (such as the climate for innovation
and the likelihood of attracting new investment).

IGUA alleged that the NGEIR panel made numerous errors in assessing sufficiency of

competition in the secondary market. IGUA’s allegations of errors can be summarized

as follows:

The NGEIR panel erred in misapprehending and misapplying the

analytical tests used for determining market power.

The NGEIR panel did not recognize that the evidence pertaining to the
operation of the secondary market did not quantitatively establish the
extent to which storage services, excluding commodity, were available at
Dawn, nor their prices, nor whether consumers regarded such services as

substitutes for delivery services offered by Union.
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e The NGEIR panel failed to recognize that the evidence of Gaz
Métropolitain Inc. (GMi) did not establish that Union lacked market power
in storage services transacted at Dawn, and indeed this evidence

established the opposite.

Findings

IGUA alleges that the Board misapprehended and misapplied the market power
analytical frameworks presented in documents from the Competition Bureau, the
Federal Energy Regulatory Commission (FERC), and the Canadian Radio-Television
and Telecommunications Commission (CRTC). According to IGUA, a 10 step
procedure must be followed in order to correctly carry out a market power analysis
instead of the four step process used by the NGEIR panel.

The Board notes that, in settling on the four step procedure that should apply to
determine whether Union and Enbridge have market power and whether the storage
market is competitive, the NGEIR Decision provided substantial review and analysis
pertaining to Competition Bureau’s Enforcement Guidelines (MEGs) and the FERC’s
1996 Policy Statement on Market Power Analysis. It is evidenced in the Decision that
this was the result of the review of substantial pre-filed evidence, cross examination and

argument on this topic.

In the Board’s view, the test to be applied is not whether a review panel of the Board
would have adopted a different analytical framework. Rather, it is matter of whether in
settling upon a certain analytical process, there was an error of fact or law. In view of
the extensive record and the analysis and reasons provided in the NGEIR Decision, the
Board finds that IGUA not raised an identifiable error in the NGEIR Decision. Rather the
submissions of the moving parties are more in the nature of re-arguing the same points
that were made in the original hearing. This evidence was presented and evaluated by
the NGEIR panel. As the Board stated in enunciating the threshold test at Section C of
this Decision, a motion for review cannot succeed if a party simply argues that the

Board should have interpreted conflicting evidence differently. The Board has therefore
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determined that there is not enough substance to the issues raised by IGUA such that a
review of those issues could result in the Board determining that the NGEIR Decision or
Order should be varied, cancelled or suspended. As such, the NGEIR panel’s
determination on the nature and application of market power analysis to the natural gas

storage market in and around Ontario is not reviewable.

IGUA alleges that the NGEIR panel did not recognize that the evidence pertaining to the
operation of the secondary market did not quantitatively establish the extent to which
storage services were available at Dawn, nor their prices or whether consumers

regarded such services as substitutes for delivery services offered by Union.

In the Board’s view, this alleged error is essentially an application of the alleged market
power analysis framework error discussed above. The NGEIR panel listed several
forms of evidence in support of its conclusion that the secondary market in
transportation services is unconstrained and therefore serves to enlarge the geographic

market from what it would otherwise have been found to be.

The NGEIR panel treated evidence on the operation of primary and secondary markets
in transportation as relevant to the determination of the geographic market in a manner
consistent with the market power analysis methodology that the NGEIR panel had
settled upon. For the reasons stated above, the Board finds that the original NGEIR
panel’'s use of evidence relating to the secondary market in transportation services is

not reviewable.

IGUA cites the NGEIR hearing transcript (volume 10, pages 56-120) in support of its
allegation that the Board failed to recognize that GMi’'s evidence actually supported
IGUA’s view that Union has market power.

The Decision (at page 35, paragraphs 4-5) clearly reflects the statements of GMi
witnesses that they regularly contact alternative suppliers for comparisons to Union’s
services. IGUA has not shown that the NGEIR panel’'s findings are contrary to the

evidence that was before the panel, or that the panel failed to address GMi’s evidence
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or made inconsistent findings with respect to that evidence. The Board therefore finds
that there is no reviewable error with respect to the NGEIR panel's use of the evidence
provided by GMi.
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Section I: Harm to Ratepayers

IGUA and CCC/VECC alleged that the Board erred when it bifurcated the natural gas
storage market between those customers that continue to benefit from storage
regulation and those customers who do not. They allege that as a result of this
bifurcated market, the Board conferred a windfall benefit on the shareholders of the

utilities with no corresponding benefit to ratepayers and that this is unfair.

The parties also alleged that the transitional measures the Board employed to
implement the new regime merely serve to underscore the error in the finding that the
market should be split. The parties alleged that the market, taken as a whole, was
determined not to be workably competitive, and the transitional measures are evidence

that a decision to forbear from the regulation of prices was not appropriate.

Finally, CCC and VECC alleged that the Board erred in its interpretation of section 29,
and acted in excess of its jurisdiction, by moving assets out of rate base, with no credit
to the ratepayer. They argued that the effect of the NGEIR Decision is to allocate the
rate base storage assets of the utilities between in-franchise and ex-franchise
customers, and to allow for a new shareholder business within each utility. They
submitted that doing those things does not naturally follow from a finding that the rates

charged by the utilities to ex-franchise customers do not need to be regulated.

Findings

The Board finds that the issues raised in this area have not met the threshold test for
the matter to be forwarded to a reviewing panel of this Board. The NGEIR panel did not
err in failing to consider the facts, the evidence, or in exercising its mandate. There
were no facts omitted or misapprehended in the NGEIR panel's analysis nor are the

moving parties raising any new facts.
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It was entirely within the NGEIR panel's mandate and discretion how to assess the
competitive position of segments of the market and how to address the regulatory
treatment of customers within those segments. The NGEIR panel clearly decided that
ex-franchise customers of both Union and Enbridge had access to a competitive natural
gas storage market. Further, the decision goes on to make clear on page 61, that
Enbridge as a utility is ex-franchise to Union and therefore should be subject to market
prices. The NGEIR Decision differentiates between the competitive position of a utility
(e.g. Enbridge) and the competitive position of that utility’s in-franchise customers. For
example, the Decision is clear that the in-franchise customers of Enbridge will pay cost-
based rates which will continue to be regulated by the Board and are based on EGD’s
costs of storage service owned by the utility and the costs that EGD pays for procuring

these services in the competitive market.

A key issue the parties raise is that the bifurcated market brings about unfair and
inconsistent treatment, and therefore constitutes a misapplication of the Board’'s
mandate to protect the public interest. However, on this point, the grounds that the
moving parties raised to support a review are in fact the very points used by the NGEIR
panel to protect consumers as a natural consequence of the decision to refrain from
storage regulation of the ex-franchise market. It is clear that the NGEIR panel took into
account the protection of the public interest in its decision to provide transition

mechanisms to protect consumers.

With respect to the allegation of a windfall benefit for shareholders of the utilities with no
corresponding benefit to ratepayers, the Board is of the view that this is related to the
guestion of earnings sharing. This issue is more fully addressed in Section K of this
Decision. It is important to note here, however, that the NGEIR panel’s decisions with
respect to the profit or earnings sharing mechanism were based on the evidence
presented by all parties and flowed from the broader decisions with respect to the
competitiveness of the gas storage market. Chapter 7 of the NGEIR Decision clearly
described the NGEIR panel's considerations with respect to and its reasoning for
changing the earnings sharing mechanism. In the Board’s view, the changes related to

the earnings sharing mechanism necessarily arise from a recognition by the Board of
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the implications of its findings under Section 29 that there is a workably competitive
market for storage in the ex-franchise market.
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Section J: Union’s 100 PJ Cap

In their factum, CCC and VECC allege that, on the one hand the Board in its NGEIR
Decision said that a substantial portion of the storage market requires regulatory
protection because there is insufficient competition to protect the public interest while on
the other hand the Board exposed this same group to the effects of competition from the

unregulated market.

Kitchener has also specifically sought the Board’s review of an aspect of the NGEIR
Decision related to the Board’'s placement of a “cap” on the amount of Union’s storage

space that is reserved for in-franchise customers at cost-based rates.

The Board determined at page 83 of the NGEIR Decision that Union should reserve 100
PJ of storage space at cost-based rates for its in-franchise customers. The Decision

reads as follows (page 83):

The Board acknowledges that there is no single, completely objective way
to decide how much should be reserved for future in-franchise needs. The
Board has determined that Union should be required to reserve 100 PJ
(approximately 95 Bcf) of space at cost-based rates for in-franchise
customers. This compares with Union’s estimate of 2007 in-franchise
needs of 92 PJ (87 Bcf). At an annual growth rate of 0.5% each year,
which Union claims is the growth rate since 2000, in-franchise needs
would not reach 100 PJ until 2024. The limit would be reached in 2016 if
the annual growth is 1%; at a very annual high growth rate of 2% per
annum, the 100 PJ limit would be reached in 2012.

The 100 PJ (95 Bcf) amount is the capacity that Union must ensure is
available to in-franchise customers if they need it. Union should continue
to charge in-franchise customers based on the amount of space required
in any year. If Union’s in-franchise customers require less than 95 Bcf in

any year, as measured by Union’s standard allocation methodology, the
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cost-based rates should be based on that amount, not on the full 95 Bcf
reserved for their future use. Union will have the flexibility to market the
difference between the total amount needed and the 95 Bcf reserve

amount.

The Board acknowledged that the cap might be reached at any time between 2012 and
2024, depending on what growth rate assumptions are used. At the current rate of

growth (0.5% each year), the cap would not be met until 2024.

In Kitchener’s oral submissions (page 187, Volume 1), Mr. Ryder on behalf of Kitchener

makes the following comments:

And while the cap of 100 pJs allows for some growth so it won't
immediately affect the Ontario consumer, the cap will be reached between
2012 and 2024. That's between 5 and 17 years from now.

Now, that's not far off, and if the public interest requires a margin for
growth today in 2007, then the public interest will surely require it in five to
17 years from now when the cap is reached.

And when it is reached, it is my submission that the Board will have
wished it had reviewed the decision in 2007, because, when the cap is
reached, this decision will be responsible for adding significantly to the

costs of energy in Ontario, to the detriment of the Ontario consumer.

Page 7 of the CCC/VECC factum states:

The Board made no finding, however, that at the end of the operation of
those transitional measures, the public interest, as represented by in-
franchise customers of Union and EGD, would be protected. The moving
parties submit that Section 29 required the Board, before making an order

to forbear from regulation under Section 29, to find on the evidence that,
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at the end of the transitional measures, there would be sufficient
competition to protect the public interest. The moving parties submit that,

in failing to make that finding, the Board erred.

Findings

On page 57 of the NGEIR decision, in reference to the in-franchise customers of Union

the NGEIR panel makes the following statement:

The current situation is that these customers are not subject to
competition sufficient to protect the public interest; nor is there reasonable

prospect that they will be at some future time.

Later in the decision at page 82, the decision states:

The Board panel concludes that its determination that the storage market
is competitive requires it to clearly delineate the portion of Union’s storage
business that will be exempt from rate regulation. Retaining a perpetual
call on all of Union’s current capacity for future in-franchise needs is not
consistent with forbearance. As evidenced by the arguments from GMi
and Nexen, two major participants in the ex-franchise market, retaining
such a call is likely to create uncertainty in the ex-franchise market that is
not conducive to the continued growth and development of Dawn as a

major market centre.

The Board concludes that it would be inappropriate, however, to freeze
the in-franchise allocation at the level proposed by Union. Union’s
proposal implies that a distributor with an obligation to serve would be
prepared to own, or to have under contract, only the amount of storage
needed to serve in-franchise customers for just the next year. In the
Board’s view, it is appropriate to allow for some additional growth in in-
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franchise needs when determining the “utility asset” portion of Union’s

current capacity.

The Board acknowledges that there is no single, completely objective way

to decide how much should be reserved for future in-franchise needs.”

The NGEIR panel then goes on to provide its decision on the methodology which was

used to determine the cap and says at page 83 of the decision:

The 100 PJ (95 BCF) amount is the capacity that Union must ensure is

available to in-franchise customers if they need it.

The NGEIR panel then makes a finding with respect to how the excess capacity should
be treated if the in-franchise customers require less than 100 PJ in a given year. The
NGEIR panel is silent on the outcome if in-franchise customers require more than 100 PJ
of storage per year. Although the NGEIR panel is clear that it does not expect this
circumstance to occur for many years, the decision nevertheless appears to raise the
possibility that in-franchise customers may, at some point, be subject to unregulated
prices.

The Board finds that on this issue the moving parties have raised a question as to the
correctness of the order or decision and that a review based on the issue could result in
the Board deciding that the decision or order should be varied, cancelled or suspended.

In particular, in this instance, there are unanswered questions that are raised by the
NGEIR Decision on the 100 PJ cap issue. Since the NGEIR Decision clearly stated that
the in-franchise customers did not have and were not likely to have access to competition
in the foreseeable future, a decision that forbears from the regulation of pricing for these
customers at some time in the future does not appear to this panel to be consistent. The
Board finds that the following questions should have been addressed by the NGEIR
panel:
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(a) If the cap of 100 PJ of storage for in-franchise Union customers
remain in place in perpetuity, what is the basis for forbearance (under
Section 29) of required storage above 100 PJ for in-franchise
customers?

(b) If the cap of 100 PJ of storage for in-franchise Union customers does
not remain in place in perpetuity, what mechanism should the Board
use to monitor the likelihood of the cap being exceeded?

(c) If the cap of 100 PJ of storage for in-franchise Union customers is
likely to be exceeded, what, if any, remedy is available to in-franchise

customers?
The Board therefore finds that the NGEIR panel either failed to address a material issue
or made inconsistent findings, that the alleged error is material and relevant to the
outcome of the decision, and that if the error is substantiated by a reviewing panel and

corrected, the reviewing panel could change the outcome of the decision.

The Board therefore finds that this is a reviewable matter.
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Section K: Earnings Sharing

Certain parties, led by VECC, allege that the NGEIR panel erred because one of the
effects of the NGEIR Decision on the in-franchise customers of Union is that these
customers will lose the benefit of their share of the premium obtained by Union through
the sale of storage to ex-franchise customers. The parties stated that the NGEIR
Decision will result in a material increase in revenue to the shareholder of Union and, to
a lesser extent, an increase in the revenue to EGD’s shareholder. They also indicated
that at the same time, there will be no corresponding benefit to the ratepayers of either
Union or EGD. In fact the moving parties argued that the ratepayers of Union and EGD
will suffer adverse impacts, in both the short and the long term. The moving parties
maintained that the NGEIR Decision upsets the balance between the interests of
ratepayers and shareholders which the regulatory system is supposed to maintain and

that the NGEIR Decision is, therefore, contrary to public and regulatory policy.

It was also stated by the moving parties that section 29 of the OEB Act does not permit
the Board to re-allocate rate-based storage assets. The effect of the NGEIR Decision
was to allocate rate-based storage assets between in-franchise and ex-franchise
customers and to allow for a new shareholder business within each utility. The moving
parties stated that the Board exceeded its jurisdiction by moving assets out of rate base

with no credit to the ratepayer.

It was further asserted that rather than requiring utility shareholders to share the
premiums derived from the sale of storage to ex-franchise customers, there will now be
a separation of utility and non-utility assets and revenues and costs associated
therewith. The moving parties stated that this will raise cross-subsidization and other
issues pertaining to the performance of utility and non-utility services; a result which
they say contravenes the spirit and intent of the pure utility policy adopted by the

Ontario government years ago.

Further, the parties allege that the Board erred in concluding that it has the power to

forbear under Section 29 of the OEB Act when an exercise of the power results in a
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windfall benefit to utility shareholders and consequential harm to ratepayers. The
parties asserted that changes to the allocation between ratepayers and utility
shareholders of financial benefits and burdens produced by a particular regulatory

regime must take place under the auspices of regulation.

Findings

The Board notes that the NGEIR Decision deals extensively with the issue of the
allocation/sharing of margins (also called premiums, revenues or earnings) associated
with the sale of natural gas storage on both a short-term (transactional services) and
long-term contractual basis. The Decision canvasses both the status quo (prior to the
implementation of the changes required by the NGEIR Decision) and provides an
explanation of the rationale for changing the earnings sharing structure, the new
mechanisms for earnings sharing and the transitional implementation (where applicable)

of those mechanisms.

In particular, chapter 2 of the NGEIR Decision provides, among other things, a
description of the current types and volumes of sales of natural gas storage by Union to
ex-franchise customers and canvasses the current regulatory treatment of ex-franchise
sales, including the rate treatment of margins on storage sales. In Chapter 7, the
NGEIR panel goes into greater detail regarding the extent of margin sharing and the
regulatory history that underlines premium sharing for both short-term (for both Union
and Enbridge) and long-term (for Union only) sales of storage.

Chapter 7 goes on to provide the Board’s findings on for the sharing of margins for both
short-term and long-term transactions and to describe a transition mechanism related to

long-term margins.

The record that the NGEIR panel relied upon included extensive evidence and
argument of many parties, including the moving parties to this proceeding and the
utilities. The NGEIR Decision refers to various parties’ submissions on the issue of

premium sharing and the Board reiterated some of the historical evidence with respect

51



DECISION WITH REASONS

to the margin sharing in its Decision. The NGEIR Decision indicates that the NGEIR
panel heard and considered the evidence and submissions before it in making its

determinations with respect to this issue.

Importantly, the NGEIR panel’s findings relate back to and to a certain extent flow from
its broader decision to refrain, in part, from regulating rates for storage services. The
Board does not accept the suggestion that the Board exceeded its jurisdiction by
moving assets (in the case of Union) out of rate-base and by altering the status quo
margin sharing mechanism. On the contrary, the NGEIR Decision clearly articulates that
the changes to margin sharing flow necessarily and logically from the decision to refrain,

in part, from regulated rates for storage services.

The determinations of the NGEIR panel are also consistent with its determination to
distinguish between *“utility assets” and “non-utility assets”. The Decision clearly
indicates that the NGEIR panel canvassed past decisions of the Board on this issue and
considered the implications of its findings on both the utilities and ratepayers. Part of
this consideration is evidenced in the development by the panel of a transition
mechanism related to the implementation of the Board’s finding that profits from new
long-term transactions should accrue entirely to the utility (Union) as opposed to
ratepayers. The threshold panel does not accept the argument that this transitional
implementation is a form of implicit acknowledgement that the finding is inappropriate.
The NGEIR panel exemplified Board precedent for the use of a phase-out mechanism
and, in its finding, indicated that it had considered other options for a transitional

mechanism.

The Board finds that the NGEIR panel's determinations on the treatment of the premium
on market-based storage transactions are not reviewable. The record of the NGEIR
proceeding clearly demonstrates that the NGEIR panel considered the evidence, the
regulatory history with respect to the issue of premium sharing and parties’
submissions and made its determination on the basis of that evidence and those
submissions. There is nothing in the moving parties’ evidence or arguments that

demonstrate to the Board that the NGEIR panel made a reviewable error. For this
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reason, the Board has determined that the threshold test has not been met and it will
not order a review of the NGEIR Decision as it pertains to the issue of the division of the
utilities assets or the sharing of the margin realized from the sale of natural gas storage

to ex-franchise customers.
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Section L: Additional Storage for Generators and Enbridge’s Rate 316

Many of the issues which existed between Union and Enbridge and their generator
customers were resolved in the Settlement Proposals which were filed and accepted by
the Board in the NGEIR proceeding. These settlements deal with storage space
parameters, increased deliverability for that space, and access to that enhanced space
to balance on an intra-day basis. What remained unresolved was the pricing for the

new high deliverability storage services for in-franchise generators.

The utilities had proposed in the NGEIR proceeding to offer these services at market-
based rates and proposed that the Board refrain from regulating the rates for these
services. The power generators took the position that storage services provided to

them should be regulated at cost-based rates.

In the NGEIR Decision, APPrO’s position was described as follows:

The Association of Power Producers of Ontario (APPrO) argued that the
product it is more interested in — high deliverability storage — is not
currently available in Ontario. APPrO argued that competition cannot exist
for a product that is not yet introduced and pointed out that when it is
introduced it will be available only from Ontario utilities as ex-Ontario
suppliers will be constrained by the nomination windows specified by the
North American Energy Standards Board (NAESB).

The NGEIR Decision stated:

With respect to APPrO’s position, the Board is not convinced that high
deliverability storage service is a different product. High deliverability
storage may be a new service, but it is a particular way of using physical
storage, which still depends upon the physical parameters of working

capacity and deliverability.
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In the Motions proceeding, APPrO stated that its position was and continues to be
narrower than what was described by the NGEIR panel. APPrO was not seeking high
deliverability storage. Rather, it was seeking services that would allow generators to
manage their gas supply on an intra-day basis. It is not operationally possible for the
generator to increase the rate at which gas can be delivered in and out of the storage
space with deliverability from a supplier other than Union. Moreover, APPrO asserted
that the frequent nominations windows required for such service are only available in
Ontario from the utilities. Since this is a monopoly service, then it should be offered at

cost.

Union argued that APPrO has not brought forward any new facts or changes in
circumstance, nor has it demonstrated any error in the Board’s original decision. It also
stated that APPrO’s assertion that high-deliverability storage is only available from the
utility is demonstrably wrong and that there was sufficient evidence that high
deliverability storage is available from others. Union disagreed with APPrO’s position
that deliverability could not be separated from storage space. Although this is correct in
the physical context, Union submitted that there were substitutes for deliverability and
storage space and gas-fired power generators could acquire their intra-day balancing
needs from sources other than the utilities. This according to Union was clearly
addressed in the original proceeding and considered by the Board in its decision and
APPrO was simply seeking to re-argue its position that had already been fully

canvassed.

Enbridge pointed out that any de-linking of storage and deliverability that occurred was
as a result of the settlement agreed to by APPrO and the power generators with
Enbridge. The settlement states that the allocation methodology for gas-fired
generators’ intra-day balancing needs is based on the assumption that high

deliverability storage is available to those customers in the market.

APPrO has also raised an issue with some aspects of Rate 316 offered by Enbridge.
Rate 316 was part of a proposal submitted by Enbridge during the NGEIR proceeding in

response to generators’ need for high deliverability storage service. As a result of the
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Settlement Proposal, Enbridge’s Rate 316 provides an allocation of base level
deliverability storage at rolled in cost along with high deliverability storage at
incremental cost to in-franchise gas fired generators. Section 1.5 of the Settlement
Proposal indicates that generators are entitled to an allocation of 1.2% deliverability

storage at rolled-in cost based rates.

Findings

In the Board’s view, it is unclear from the NGEIR Decision whether the NGEIR panel
took the implications of the Union settlement agreement into consideration. The NGEIR
Decision does not provide sufficient clarity regarding the issues raised by APPrO. It
appears that there are some practical limitations faced by gas-fired generators in that
presently they can only access certain services from the utility. Although Union
asserted that it is demonstrably wrong to suggest, as APPrO has, that “high-
deliverability storage is only available from the utility” and that “there was sufficient
evidence that high deliverability storage is available from others” this was not the finding
expressed in the NGEIR Decision. In fact, at page 69 of the NGEIR Decision, the
NGEIR Panel acknowledged this by stating that: “These services are not currently
offered, indeed they need to be developed, and investments must be made in order to
offer them.” On the other hand, APPrO asserted that only TCPL offers some intra-day
services but only in some parts of Ontario through a utility connection or a direct
connection with TCPL. To the extent that APPrO’s facts may be correct, there is
sufficient question whether the NGEIR Decision erred by requiring that monopoly

services be priced at market.

For these reasons, and given the potential material impact on power generators, the
Board finds that the alleged errors raised by APPrO with respect to Union are material
and relevant to the outcome of the decision, and that if the error is substantiated by a
reviewing panel and corrected this could change the outcome of the decision. The
Board will therefore pass this matter to a reviewing panel of the Board to investigate and
make findings as it sees fit.
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With respect to the Rate 316 issue, on page 70 of the NGEIR Decision, the Board
stated:

The Board notes that Enbridge committed to offer Rate 316, whether or
not the Tecumseh enhancement project goes ahead, and to price it on
cost pass-through basis. The Board expects Enbridge to fulfill this

commitment.

The Board further noted:

The Board will refrain from regulating the rates for new storage services,
including Enbridge’s high deliverability service from the Tecumseh storage
enhancement and Rate 316, and Union’s high deliverability storage, F24-
S, UPBS and DPBS services.

At the motion hearing, APPrO indicated that it wanted the Board to issue an order
requiring Enbridge to do what the Board has asked them to do, that is, to offer Rate 316
on a cost pass-through basis. Enbridge has already committed to offering this service in
the Settlement Proposal and the Board has already noted this commitment in this

decision. This panel does not see any further value to issuing an order stating the same.

However, there is some ambiguity with respect to Rate 316. The NGEIR decision
seems to indicate that the Board will refrain from regulating Rate 316. Even so, the
Enbridge NGEIR Rate Order has a tariff sheet for Rate 316 with storage rates for
maximum deliverability of 1.2% of contracted storage space. This seems to indicate that
Rate 316 is regulated for 1.2% deliverability storage and the Board has refrained from
regulating rates for deliverability higher than 1.2%. It is difficult to recognize this

distinction from the NGEIR Decision.

For these reasons, the Board finds that APPrO has raised a question as to the
correctness of the order or decision in respect of the Rate 316 issue and that a review
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panel of the Board could decide that the decision or order should be varied (by way of
clarification or otherwise), cancelled or suspended.
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Section M: Aggregate Excess Method of Allocating Storage

In the NGEIR proceeding, Union had proposed the “aggregate excess” method in
allocating storage to its customers. The aggregate excess method is the difference
between the amount of gas a customer is expected to use in the 151-day winter period
and the amount that would be consumed in that period based on the customer’s
average daily consumption over the entire year. Kitchener had proposed two alternative

methodologies. The NGEIR Decision approved Union’s proposal.

Kitchener argued that the NGEIR Decision failed to take into account that the aggregate
excess methodology, because it uses normal weather to estimate a customer’s storage
allocation, unnecessarily increases utility rates and therefore offends the requirement of
just and reasonable rates under sections 2 and 36 of the Act. Kitchener also argued
that there is no evidence to support the Board’s conclusion that aggregate excess
meets the reasonable load balancing requirements of the Kitchener utility.

Union argued that these issues were fully considered by the Board in its NGEIR
Decision and that Kitchener has not brought forward any new evidence or any new
circumstances; it is simply attempting to reargue its case.

Findings

With respect to Kitchener’s allegation that the NGEIR panel did not consider the impact
on rates, the Board notes that the record in the NGEIR proceeding indicates that the
impact on utility rates was examined extensively. The issue was raised in Kitchener’'s
pre-filed evidence at page 5 and again at page 14. The transcript from the proceeding
also indicates that there was extensive discussion on costs (Volume 12, pages 39-133)
during cross examination and additional undertakings were filed on the topic. The
record also indicates that the previous Panel questioned the witnesses specifically with
respect to the costs and a utility’s exposure to winter spot purchases (Volume 12, pages
183-184). The issue was again raised by Kitchener in argument (Volume 17, page 153)
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and once again questions were posed to Kitchener’'s counsel by the NGEIR panel
(Volume 17, pages 159-164).

The NGEIR Decision (pages 93 to 95) refers to Kitchener’s alternatives and arguments

and deals with that issue squarely when it finds that:

The Board does not agree that the allocation of cost based storage
should be determined assuming colder than normal weather or that it
should be designed to provide protection against a cold snap in April.
To do so would result in in-franchise customers as a group being
allocated more cost-based storage than they are expected to use in
most winters. As noted in 6.2.2, the Board concludes that the objective
of the allocation of cost-based storage space is to assign an amount
that is reasonably in line with what a customer is likely to require. In the
Board's view, that supports continuing the assumption of normal

weather.

In the Board’s view, the record clearly indicates that this issue was thoroughly examined
in the NGEIR proceeding. The Board believes that Kitchener’'s claim that the NGEIR
panel failed to account for the fact the aggregate excess methodology increases utility
rates is without merit. Kitchener presented no new evidence or new circumstances

which would convince the Board that this issue is reviewable.

To support its second claim (i.e. the Board erred because there is no evidence to
support the Board’s conclusion that the aggregate excess method meets the reasonable
load balancing requirements of the Kitchener utility), Kitchener argues that the Board
ignored the evidence which suggests that the actual allocation to Kitchener over the
past 6 years has been at a contractual level which is 10.6% higher than aggregate

excess.
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The Board disagrees. Contrary to Kitchener’'s assertions, the NGEIR Decision clearly
considers the fact that Kitchener's aggregate excess amount is 10.6% lower than its

current contracted amount. Specifically, the NGEIR Decision states:

The current contract expires March 31, 2007 and Kitchener is seeking a
long-term storage contract with Union effective April 1, 2007. It is
concerned that its allocation of cost-based storage in a new contract will
be restricted to the amount calculated under the aggregate excess
method. Kitchener’'s current aggregate excess amount is 3.01 million
GJ, 10.6% lower than the amount of cost-based storage in its current

contract.

The NGEIR Decision also states:

The issue is whether Kitchener has made a compelling case that its use
of storage is so different from the assumed use underlying the
aggregate excess method that Union should be required to develop an
allocation method just for Kitchener. The Board finds Kitchener has not
successfully made that argument.

In view of the above, the Board is convinced that the NGEIR panel considered the
evidence before it. The claim by Kitchener that the Board ignored the evidence in
question and based its decision only on the evidence provided by Union is

demonstrably incorrect.

Kitchener also claims that the Board committed an error in fact by stating (at page 85 of
the NGEIR Decision), that Enbridge uses a methodology similar to that of Union’s. In
the Boards’ view, this reference is simply to provide context and is clearly referring to
the mathematical formula used to calculate the storage allocation. It is certainly not a

matter capable of altering the decision on this point.

In conclusion, the Board finds that the matters raised by Kitchener are not reviewable.
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Section N: Orders

Having made its determinations on the Motions, the Board considers it appropriate to

make the following Orders.

The Board Orders That:

The Motions for Review are hereby dismissed without further hearing, with
the following exceptions. The Board’s findings on Union’s 100 PJ cap on
cost-based storage for in-franchise customers and the additional storage
requirements for in-franchise gas-fired generators are reviewable for the

purposes set out in this Decision.
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Section O: Cost Awards

The eligible parties shall submit their cost claims by June 5, 2007. A copy of the cost
claim must be filed with the Board and one copy is to be served on both Union and
Enbridge. The cost claims must be done in accordance with section 10 of the Board's
Practice Direction on Cost Awards.

Union and Enbridge will have until June 19, 2007 to object to any aspect of the costs
claimed. A copy of the objection must be filed with the Board and one copy must be
served on the party against whose claim the objection is being made.

The party whose cost claim was objected to will have until June 26, 2007 to make a
reply submission as to why their cost claim should be allowed. Again, a copy of the
submission must be filed with the Board and one copy is to be served on both Union
and Enbridge.

DATED at Toronto, May 22, 2007

Original signed by

Pamela Nowina

Presiding Member and Vice Chair

Original signed by

Paul Vlahos
Member

Original signed by

Cathy Spoel

Member
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Decision of the Board:
Introduction

1 On September 6, 2007, the Board (the " Connection Procedures panel") issued its Decision and Order in relation
to applications by Hydro One Networks Inc. ("Hydro One") and Great Lakes Power Limited ("GLPL") under sec-
tion 6.1.5 of the Transmission System Code (the "Code") for the review and approval of their respective connection
procedures (the " Connection Procedures Decision"). The file number assigned to Hydro One's application was EB-
2006-0189 and the file number assigned to the application by Great Lakes Power Limited was EB-2006-0200. The
applications were dealt with together in a combined proceeding (the "Combined Proceeding™).

2 On October 9, 2007, Hydro One filed with the Board a Notice of Mation for the review of two of elements of
the Connection Procedures Decision; namely:

i. section 3.3 of the Connection Procedures Decision, which deals with the issue of contestability and more
specifically with the issue of activities that a transmitter is prohibited by section 71 of the Ontario Energy
Board Act, 1998 (the "Act") from undertaking in relation to customer-owned facilities (the " Section 71 Is-
sue"); and

ii. section 3.5 of the Connection Procedures Decision, which deals with provisions of the Code that address
transmission plans and cost responsibility for connection facilities (the " Code Issue").

3 Therdief sought by Hydro Onein its Notice of Motionis:

i. an order that Hydro One may enter into, and honour, contracts with third parties wherein Hydro One pro-
vides to those third parties services ancillary to or related to transmission and distribution; and

ii. an order that there be no capital contribution responsibility on the part of transmission customers when-
ever Hydro Oneis constructing aline connection facility serving multiple transmission customers.
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4 Hydro One's Notice of Motion aso requested the following additional relief:

i. an order staying the implementation and effects of sections 3.3 and 3.5 of the Connection Procedures De-
cision until areasonable time after a decision is rendered in respect of its Motion; and

ii. an order extending the October 12, 2007 deadline by which it must file new connection procedures con-
cerning matters affected by sections 3.3 and 3.5 of the Connection Procedures Decision.

Notice of Hearing and Procedural Order No. 1

5 On October 26, 2007, a Notice of Hearing and Procedural Order No. 1 (the "Notice and PO") was issued indi-
cating that the following four preliminary issues arising from Hydro One's Notice of Motion (the "Preliminary Is-
sues') would be heard:

i. the request by Hydro One to waive the deadline for filing of its Notice of Motion;

ii. the threshold question, under Rule 45.01 of the Rules of Practice of Procedure (the "Rules"), of whether
sections 3.3 and 3.5 of the Connection Procedures Decision should be reviewed;

iii. Hydro One's request for an order staying the implementation and effects of sections 3.3 and 3.5 of the
Connection Procedures Decision; and

iv. Hydro One's request for an order extending the deadline by which it must file new connection proce-
dures concerning matters affected by sections 3.3 and 3.5 of the Connection Procedures Decision.

6 TheNotice and PO indicated that al parties of record to the Combined Proceeding would be adopted as interve-
nors in this proceeding as would the following other persons: Bruce Power L.P., further to the letter filed by it with
the Board on October 16, 2007 indicating an intention to intervene in the hearing of Hydro One's Motion; al parties
to Hydro One's most recent transmission rates case (proceeding EB-2006-0501); and all licensed transmitters. The
Notice and PO was served by the Board Secretary accordingly.

7 The Notice and PO established a schedule for the filing of a summary of submissions on the Preliminary Issues
by Hydro One, Board staff and intervenors, and an ora hearing date for the hearing of the Preliminary Issues. A
summary of submissions was filed by Hydro One on November 1, 2007. On November 7, 2007, summaries of sub-
missions were filed by the following: the Ontario Power Authority ("OPA"), the Independent Electricity System
Operator ("IESO"), the Power Workers' Union ("PWU"), Bruce Power L.P. ("Bruce Power"), Ontario Power Gen-
eration Inc. ("OPG"), the Electricity Distributors Association ("EDA"), the Electrical Contractors Association of
Ontario ("ECAQ") and Board staff. The following other parties filed |etters with the Board indicating their intention
to participate in the review proceeding, but did not file summaries of submissions or appear at the oral hearing on
the Preliminary Issues. GLPL, the Association of Major Power Consumers in Ontario ("AMPCQ"); Five Nations
Energy Inc.; Cambridge & North Dumfries Hydro; Kitchener-Wilmot Hydro Inc.; and Waterloo North Hydro Inc.

8 This pand of the Board heard oral submissions on the Preliminary Issues on November 9, 2007. In addition to
Board staff and the parties that filed summaries of submissions, a representative of PowerStream Inc. aso appeared
at the hearing on behaf of the Coalition of Large Distributors ("CLD") and indicated the CLD's support for Hydro
One's Motion to review and for the EDA's submissions. The CLD is comprised of the following electricity distribu-
tors: PowerStream Inc., Enersource Hydro Mississauga Inc., Horizon Utilities Corporation, Hydro Ottawa Limited,
Toronto Hydro-Electric System Limited and Veridian Connections Inc.
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The Combined Proceeding

9 Section 6.1.5 of the Code contains a requirement that all licensed transmitters in Ontario file their respective
connection procedures for Board approval. Connection procedures describe how a transmitter will process requests
to connect to its transmission system and requests to modify existing connections. Section 6.1.4 of the Code identi-
fies anumber of matters that must be addressed in a transmitter's connection procedures, including security deposits,
economic evaluations, contestability and dispute resolution. In accordance with section 6.1.3 of the Code, a trans-
mitter's connection procedures must be consistent with the Code.

10 Once approved by the Board, the connection procedures (together with applicable provisions of the Code)
govern the relationship between the transmitter and a customer during the period leading to connection of the cus-
tomer's facilities.

11 Atissueinthe Combined Proceeding were the connection procedures of Hydro One and GLPL.

12 The procedura history of the Combined Proceeding is described in detail in the Connection Procedures Deci-
sion and will not be repeated here. For present purposes, it is sufficient to note the following:

« Of the active parties to this proceeding, the following were intervenors in the Combined Proceeding from
the outset: ECAO, the IESO, OPG and PWU. Board staff was also an active participant in the Combined
Proceeding.

» On June 7, 2006, Procedural Order No. 3 was issued inviting submissions on what is referred to here as
the Code Issue. The invitation was extended to a number of potentially interested parties beyond those that
were aready parties of record to the Combined Proceeding. Of the active parties to this proceeding, Hydro
One and the following intervenors filed submissions in response to Procedural Order No. 3: CLD, the EDA,
the OPA and PWU. Board staff also filed a submission. The following parties that confirmed their interest
in, but did not actively participate in, this proceeding also filed submissions on the Code Issue during the
Combined Proceeding: GLPL, AMPCO, Five Nations Energy Inc., Cambridge and North Dumfries Inc.,
Kitchener-Wilmot Hydro Inc. and Waterloo North Hydro Inc. (the latter three in ajoint letter with Guelph
Hydro Electric Systems Inc. that pre-dated but was received by the Board after the date of issuance of Pro-
cedura Order No. 3).

13 The Connection Procedures Decision addressed a variety of issues associated with the connection procedures
of the two transmitters. Among those were the Section 71 Issue and the Code I ssue.

14  With respect to the Section 71 Issue, the Connection Procedures panel concluded that section 71 of the Act
acts as abar to the performance of certain activities by atransmitter. As discussed below, divergent views have been
expressed as to the scope of the Connection Procedures Decision in this regard. That aside, the Connection Proce-
dures pand noted in the Connection Procedures Decision that ownership of facilities was a "critical distinction”.
While the construction of transmitter-owned connection facilities is an integral component of the transmission of
electricity, the construction of customer-owned connection facilities cannot be seen in the same light. The construc-
tion of customer-owned projects should be seen as independent undertakings by customers, the design and place-
ment of which may be informed by the transmitter but which are fundamentally private in nature. The Connection
Procedures Decision also noted that the effect of a transmitter competing in the marketplace for the construction of
customer-owned connection facilities is to raise the spectre of potentia cross-subsidization of unregulated activities
by the regulated transmission revenue requirement.

15 Thefindings of the Connection Procedures pand with respect to the Code Issue are more complex. The Code
Issue relates to the interpretation of the Code, and more specifically to section 6.3.6 of the Code, to the nature of the
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transmission plans referred to in that section, and to the implications for cost responsibility. To place the matter into
context, a issue was Hydro One's interpretation of the Code to the effect that a capital contribution is not required
for the construction or reinforcement of connection facilities which Hydro One characterizes as being for "Local
Area Supply" or "LAS", except for advancement costs. An LAS connection facility is defined by Hydro One as a
radia line (or line connection facility) that serves more than a single customer. It follows that any plan regarding a
connection facility that is required to meet the needs of more than one customer would, under Hydro One's ap-
proach, be a transmission plan within the meaning of section 6.3.6 of the Code, and a capita contribution would
therefore not be required.

16 The key findings in the Connection Procedures Decision in relation to the Code Issue can be summarized as
follows:

i. taken as awhole, section 6.3 of the Code provides that a capita contribution will be required in almost all
cases where atransmitter is enhancing its equipment to accommodate the needs of aline connection;

ii. section 6.3.6 of the Code provides a qualified exception that alows a customer to avoid a capital contri-
bution where an enhancement has been " otherwise planned” by a transmitter to address system needs; and

iii. whether a plan meets the criteria giving rise to the exception in section 6.3.6 of the Code is a matter of
evidence to be considered by the Board on a case-by-case basis. The key feature of aplan giving riseto the
exception is the extent to which it addresses system reliability and integrity concerns which arise from the
transmitter's assessment of projected load growth and not the requirements of a specific customer or cus-
tomers within alocal area. It cannot be a"plan” that is created primarily at the request of a connecting cus-
tomer. Where planning involves joint studies between Hydro One and one or more distributors to meet dif-
ferent timing and supply needs such as load growth, such plans are viewed as customer-driven where a
capita contribution would be required.

17 The Connection Procedures Decision also discussed two further matters that have been raised by parties to this
proceeding. Thefirst is the regulatory treatment of capital contributions paid by distributors to transmitters. The sec-
ond is adjustments to cost responsibility that can and should be made where a transmitter's plans call for the installa-
tion of unique system elements as part of the proposed reinforcement of connection facilities.

The Threshold Question

1. Scope of the Power to Review

18 Under Rule 45.01 of the Rules, the Board may determine as a threshold question whether the matter should be
reviewed before conducting any review on the merits.

19 The Notice and PO provided guidance in relation to this threshold question, based in part on the Board's May
22, 2007 Decision with Reasons on the NGEIR Motions (proceeding EB-2006-0322/EB-2006-0338/EB-2006-0340)
(the "NGEIR Motions Decision"). Specifically, the Notice and PO indicated that the Board would wish to be satis-
fied that Hydro One's Motion to review raises a question as to the correctness of the Connection Procedures Deci-
sion, and is not being used as an opportunity to reargue the case.

20 Themoving party must also satisfy the Board of the following:

* To the extent that an error in the Connection Procedures Decision is alleged:
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« that the error isidentifiable, material and relevant to the outcome of the Connection Procedures Deci-
sion and that, if the error is corrected, the reviewing panel could change the outcome of the Connection
Procedures Decision (in other words, thereis enough substance to the issues rai sed that a review based
on those issues could result in the reviewing pand deciding that the Connection Procedures Decision
should be varied, cancelled or suspended); and

« that the findings of the Connection Procedures panel are contrary to the evidence that was before that
panel, the panel failed to address a material issue, the pane made inconsistent findings, or another er-
ror of asimilar nature was made by the panel.

* To the extent that the incompl eteness of evidence is raised as aground for review:

« that the facts now sought to be brought to the attention of the Board could not have been discovered
by reasonable diligence at the time; and

» that those facts are material and relevant to the outcome of the Connection Procedures Decision and
that, if considered by the reviewing panel, could change the outcome of the Connection Procedures
Decision (in other words, the facts are such that a review based on a consideration of those facts could
result in the reviewing panel deciding that the Connection Procedures Decision should be varied, can-
celled or suspended).

21  With one exception, the parties did not expressly take issue with the threshold test as articulated above. In its
written summary of submissions and at the ora hearing, the EDA argued that the Board cannot limit its substantive
jurisdiction through its procedural rules, and that the issue of whether thereis a"question asto the correctness of the
order or decision” goes beyond whether there was a simple error. If the implications of a decision were not matters
before the Board at the relevant time, and have only emerged subsequently, it isin the EDA's view appropriate for
the Board to reconsider the conclusions that were reached in the decision.

22 During the ora hearing, the OPA submitted that while reviews initiated by motion are subject to the con-
straints identified in Rule 44 of the Rules, the Board has a broader power to review under Rule 43.01. That broader
power can be exercised even if the Board finds that the moving party has not made a case for review under Rule 44.

23 During the ora hearing, Board staff agreed that the Board has wide latitude in relation to reviews, under both
Rule 43 and Rule 44. However, in the case of an applicant-driven motion to review, it is not sufficient to simply
reargue the case, or to argue that a different outcome might have been preferred. The moving party must show that
the decision at issue isincorrect in an identifiable, relevant and materia way.

24 Thispand acknowledges that the scope of the Board's power to review is broad, but remains of the view that a
motion to review must raise a question as to the correctness of the decision at issue. The Board has previously indi-
cated, in the NGEIR Motions Decision and in the Notice and PO, that the grounds for review set out in Rule 44.01
are not exhaustive. It may be that the emergence of previously unknown or unforeseen implications of a decision
could be considered a ground for review. However, in the circumstances of this case this panel does not need to de-
cide that issue given the findings bel ow.

2. The Section 71 | ssue
a. Introduction

25 Hydro One's Notice of Motion raised the following grounds for review in relation to the Section 71 I ssue:
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i. the Connection Procedures panel erred in that there was incompl ete evidence and information, which evi-
dence and information could not have been discovered by reasonable diligence at the time or which were
otherwise not brought to the attention of the Connection Procedures panel, thereby raising a question as to
the correctness of the Connection Procedures Decision;

ii. the Connection Procedures panel erred in that, because of the absence of evidence and information re-
ferred to in (i), the Connection Procedures panel failed to protect the interests of consumers (third parties to
whom Hydro One provides services and Hydro One's ratepayers), thereby raising a question as to the cor-
rectness of the Connection Procedures Decision; and

iii. the Connection Procedures panel's interpretation of section 71 of the Act occurred in the absence of
relevant evidence before it, thereby raising a question as to the correctness of the Connection Procedures
Decision.

26 Hydro One's Motion in relation to the Section 71 |ssue was supported by OPG, Bruce Power, the OPA, PWU,
the EDA, CLD and the IESO. ECAO and Board staff submitted that the threshold for review has not been met on the
Section 71 Issue.

27 During the course of this proceeding, it became clear that there were in fact two facets to the Section 71 Issue,
one relating to the scope or reach of section 3.3 of the Connection Procedures Decision and the other to the sub-
stance of it.

b. Scope of the Connection Procedures Decision

28 A focus of Hydro One's Notice of Motion and the principal focus of the written and oral submissions of certain
other parties was the implications of section 3.3 of the Connection Procedures Decision for the ability of Hydro One
to perform a variety of services related to customer-owned facilities. Specific examples cited were metering, main-
tenance and repair, protection and control and emergency services provided to other utilities.

29 Inthe written summary of its submissions, Board staff submitted that section 3.3 of the Connection Procedures
Decision stands only for the proposition that section 71 of the Act prohibits a transmitter from constructing, or act-
ing as contractor in relaion to the construction of, connection facilities in circumstances where the customer has
elected not to require the transmitter to construct and own the connection facilities.

30 During the ora hearing, Hydro One asserted that the Connection Procedures Decision is not susceptible of
being given the narrower meaning proposed by Board staff. ECAO, on the other hand, confirmed that, from its per-
spective, the Connection Procedures Decision deals only with this narrower issue, although it did add that section 71
of the Act would in ECAO's view similarly affect some of the other servicesidentified by Hydro One and other par-
ties.

31 At theend of the ora hearing, this panel provided some direction on this issue; namely, that pending a deter-
mination of the threshold question, the parties should proceed on the basis that the Connection Procedures Decision
"made no determination on section 71 for services other than the construction of new connection facilities owned by
customers'.

32 This pand finds that the Connection Procedures Decision addresses only the narrower issue of the impact of
section 71 of the Act on the ability of atransmitter to construct new connection facilities in circumstances where the
customer has elected not to require the transmitter to construct and own the connection facilities (what is described
in Hydro One's connection procedures as "Option 3 - Customer Builds and Owns the Connection Facility", where
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the customer has elected to decline "Option 1 -- Hydro One Builds and Owns the Connection Facility"). This, in the
panel's view, is the obvious conclusion from the purpose and record of the Combined Proceeding and of section 3.3
of the Connection Procedures Decision itself. As noted by ECAO during the hearing, the word "construct”, "con-
struction” or "build" is used no less than eleven times on the two pages of the Connection Procedures Decision that
comprise section 3.3. This panel acknowledges that there is one sentence in the Connection Procedures Decision that
does not contain one of those words, or a word of similar import. That sentence states that "[ T]he Board therefore
concludes that section 71 of the Act prohibits Hydro One from acting as a contractor on behaf of the customer in
relation to customer-owned facilities'. It appears to be the principa basis for the broader interpretation taken or as-
sumed by a number of parties. That sentence must be read in context and, when read in context, is not understood by
this panel as expanding the scope of section 3.3 of the Connection Procedures Decision beyond the issue of the con-
struction of customer-owned connection facilities as described above.

33 Giventhisfinding, it is not necessary for this panel to further consider the arguments of the partiesin relation
to the correctness of the Connection Procedures Decision as it relates to services other than the construction of new
customer-owned connection facilities. This should not be misunderstood as an expression of this panel's views as to
the status of those other servicesin relation to section 71 of the Act one way or another. The status of those services
was not determined by the Connection Procedures panel, and it is not determined by this panel now.

¢. The Threshold Question Relative to the Narrower Scope

34 The question remains as to whether a case has been made for review of section 3.3 of the Connection Proce-
dures Decision, when considered rel ative to the narrower scope attributed to that Decision above.

35 Itisnot atogether clear from the submissions of some of the parties whether the arguments supporting a re-
view on the Section 71 Issue apply, or apply with equal force, regardless of the scope attributed to that aspect of the
Connection Procedures Decision. Thisis perhaps most acute in relation to the submissions of Hydro One. During the
oral hearing, it did become clear that the immediate concerns of OPG and Bruce Power were related to services
other than the construction of customer-owned connection facilities. The IESO, for its part, voiced a remaining con-
cern regarding the potential for the Connection Procedures Decision to have an adverse effect on the timeliness of
the construction of facilities. This panel prefers to be over-inclusive in this regard, and the discussion below there-
fore summarizes all of the principa arguments made by the parties other than those that appear to the panel to
clearly and exclusively relate to services other than the construction of customer-owned facilities.

36 The arguments made by the parties can be classified along the following lines: (i) arguments relating to the
adequacy of the notice given in the Combined Proceeding in relation to section 71 of the Act; and (ii) arguments
relating to the factors considered by the Connection Procedures panel and, in particular, that panel's reliance on
ownership of the facilities as the basis for the finding that a transmitter cannot construct connection facilities where
the customer has elected not to require the transmitter to construct and own the connection facilities. In relation to
each category of argument, Hydro One and parties supporting its Motion to review asserted that there are identifi-
able errors of fact, law or mixed fact and law, and that those errors are relevant and material.

i. Positions of the Parties on Adequacy of Notice

37 Thisargument was perhaps made most forcefully by PWU. PWU submitted that the Board failed to give ade-
guate notice that the interpretation of section 71 of the Act was to be an issue in the Combined Proceeding and that
this defect constitutes a failure of natural justice for which the only remedy is a new hearing. In support of its argu-
ment, PWU noted the following: that the Notice of Hearing issued in relation to the Combined Proceeding made no
referenceto section 71 of the Act nor to the fact that the statutory limits on the activities of transmitters was to be the
subject of review in the Combined Proceeding; that the Connection Procedures pand did not promulgate an issues
list of any kind and, in particular, no issues list identifying the section 71 issues as an issue for decision in the Com-
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bined Proceeding; that interrogatories and responses to interrogatories cannot determine or ater the scope of a pro-
ceeding; and that al intervenors in the Combined Proceeding were directed to file their written submissions at the
same time and therefore had no opportunity to respond to the written submissions of other intervenors on the issue.

38 Hydro One submitted that the interpretation of section 71 of the Act was not an issue in the Combined Pro-
ceeding or was at best tangential and that, as a result, evidence was lacking on the matter even if the issue is nar-
rowly construed. Hydro One also echoed the submission of PWU to the effect that the scope of a hearing cannot be
enlarged simply by the asking of an interrogatory.

39 ThelESO noted that neither the Notice of Application nor any of the procedura ordersissued in the Combined
Proceeding identified the interpretation of section 71 of the Act as anissue. The IESO also noted that the substantive
position of Board staff and the ECAO was only made known on the last day for written submissions in the Com-
bined Proceeding, and stated that intervenors where caught unaware. The IESO further noted that no extension of
time was given for further submissions on the issue.

40 Bruce Power stated that it was not aware that the issues to be decided in the Combined Proceeding could lead
to the Connection Procedures panel interpreting section 71 of the Act in a manner that severely adversely affects
Bruce Power. Bruce Power also stated that, had it been aware that the Connection Procedures panel would make the
decision that it did, it would have participated in the Combined Proceeding. In Bruce Power's view the outcome of
the Combined Proceeding would have been different had the Connection Procedures panel had additional facts be-
foreit in relation to the implications of itsinterpretation of section 71 of the Act.

41 Both ECAO and Board staff submitted that notice of the Section 71 Issue was not lacking in the Combined
Proceeding. It was noted by Board staff that the Notice issued in relation to the Combined Proceeding referred inter-
ested parties to Hydro One's application. Both Board staff and ECAO also noted that Hydro One's application in-
cluded Hydro One's proposed connection procedures, and that those connection procedures expressly contemplated
that Hydro One may be part of the bidding process to act as a contractor to the connecting customer if hired by the
customer in relation to connection facilities that will be built and owned by the customer. Board staff and the ECAO
also stated that each filed interrogatories on that statement in the early stages of the Combined Proceeding, specifi-
caly questioning whether section 71 of the Act dlows Hydro One to construct customer-owned connection facili-
ties. Board staff further noted that its interrogatory went further to express the view that this activity by Hydro One
is not permitted by section 71 of the Act. ECAO and Board staff also stated that parties to the Combined Proceeding
had an opportunity to make submissions, and noted that Board staff and ECAO made submissions on this issue, as
did Hydro Oneinreply.

ii. Positions of the Parties on Factors Considered by the Connection Procedur es Panel

42 As noted above, section 3.3 of the Connection Procedures Decision identifies ownership of facilities as a
"critical distinction", and also expresses concerns regarding cross-subsidization.

43 Hydro One submitted that while ownership is relevant to the interpretation of section 6.6 of the Code, it is not
the test to be used in interpreting section 71 of the Act. Hydro One noted that section 6.6 of the Code does not take
any rights away from a transmitter but rather provides for customer choice, whether that choice is exercised initialy
or as aresult of a competitive bidding process. Hydro One also noted that ownership is not referred to in section 71
of the Act. Further, had the Connection Procedures panel had before it additiona evidence on the issue of the inter-
pretation of section 71 of the Act during the Combined Proceeding, it would in Hydro One's view have been clear
that the test of who owns the assets is not appropriate even on the narrower issue of the construction of customer-
owned connection facilities. Hydro One stated that the evidence would have shown that the services provided by
Hydro One are ancillary to, or related to, transmission and distribution and therefore not prohibited by section 71 of
the Act.
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44  Hydro One aso submitted that the Board erred in fact and law by not considering the following: the harm
caused to third parties and to the marketplace by forbidding Hydro One to perform work when the customer specifi-
cally chooses Hydro One from the available list of service providers; the fact that Hydro One's provision of services
actualy reduces rates; and the fact that Hydro One's ability to provide external transmission services improves effi-
ciency and resource utilization.

45 Asto the matter of cross-subsidization, Hydro One submitted that the Board erred in its concern in that regard.
Hydro One stated that it prices all of its external work using transparent, fully-allocated costs. Hydro One a so noted
that ample safeguards are aready in place to prevent cross-subsidization from occurring.

46 PWU submitted that the ownership "bright line" is both arbitrary and irrelevant to whether the work is "trans-
mission” work for the purposes of section 71 of the Act. In PWU's view, the distinction required by section 71 be-
tween what is or is not transmission work must be one of substance (i.e., the nature and function of the assets in
question) and not of form (i.e., ownership). If the assets in question are "transmission assets', then in PWU's sub-
mission their construction and maintenance is a"transmission” function.

47 PWU dso submitted that the Connection Procedures Decision places reliance on the potential for cross-
subsidization, yet no evidence that this phenomenon has actually occurred is referred to in the Connection Proce-
dures Decision. PWU stated that the evidence from Hydro One is precisely to the contrary, and to the effect that
ratepayers financialy benefit from the construction activity. PWU aso asserted that the Connection Procedures De-
cision is incompatible with the Code and has the effect of amending the Code. Findly, PWU submitted that the
Connection Procedures panel's interpretation of section 71 is inconsistent with the objectives set out in section 1 of
the Act because it deprives customers of having the alternative of contracting with a transmitter to provide these
services in cases where the customer considersit to beinitsintereststo do so.

48 The IESO agreed with and adopted Hydro One's submissions on the question of ownership as a critica distinc-
tion, and submitted that thisisin error as it is inconsistent with the interpretation and definition under section 56 of
the Act. The IESO stated that section 56 of the Act defines the term "transmit”, and has as its focus the operation of
the integrated transmission system and not the ownership of the assets. In the IESO's view, the Connection Proce-
dures Decision introduced what amounted to a significant change in the interpretation of section 71 of the Act, with
significant adverse impacts on consumer interests with respect to the adequacy, reliability and quality of electricity
service.

49 The IESO aso submitted that the record of the Combined Proceeding is incomplete and does not address. the
impact of the prohibition on customers of Hydro One; the cost implications for consumers; and whether customer-
owned transmission facilities are, in fact, integral to the business activity of transmitting electricity.

50 The OPA submitted that the Board's conclusion that permissible construction work should be determined
solely on the basis of whether the assets are included in rate base is problematic from both a policy and legal per-
spective. The OPA stated that it is legaly questionable whether asset ownership should be treated as determinative
for purposes of section 71 of the Act. The OPA further stated that the Connection Procedures Decision is inconsis-
tent with previous Board decisions and the governing legislation. In particular, the OPA referred to the Board's deci-
sion in proceeding RP-1999-0044 where the Board indicated that it would be guided by practical considerations in
relation to the issue of what congtitutes a distribution or transmission activity, and concluded that it would be prema-
ture to consider directing Hydro One to exit the connection construction market until the Board has evidence before
it on the competitiveness of that market. This panel notes that the same decision was cited for the same purpose by
the IESO in its submissions.

51 Interms of policy, the OPA submitted that the Connection Procedures panel's conclusion does not allow for
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the flexibility and innovation that will be required to enable the province to undertake a necessary review of its pol-
icy towards transmission expansion to meet renewable supply. Particularly given Ontario's current situation, it isin
the OPA's view a mistake to constrain the approach to who builds transmission by reference to categorica legal
conclusions based on property rights or legal ownership.

52 OPG submitted that while ownership of assets is a factor to be considered in determining whether services
performed by Hydro One are part of the transmission of electricity under section 71 of the Act, it is not the only fac-
tor. Other relevant factorsidentified by OPG include, for example, the nature of the particular services performed by
Hydro One, the extent to which the performance of the services is ancillary to Hydro One's responsibilities as a
transmitter and the extent to which the customer-owned facilities are integral to the transmission system. OPG sub-
mitted that the Board should therefore re-examine the proposition that ownership is a "critica distinction" and un-
dertake afull examination of al of the factors that would properly bear on the scope of section 71 of the Act.

53 The EDA submitted that the provisions of the Code regarding contestability were intended to alow for compe-
tition in the construction of connection facilities as a means of bringing down the overall cost that will ultimately be
charged either to ratepayers or to connecting customers. In that regard, the Connection Procedures Decision appears
in the EDA's view to lead to a perverse result in that it excludes from the competitive market one of the competitors.
The EDA stated that this, in turn, seems on its face at least to be contrary to the normal principles of competition.
While controlling cross-subsidization is important, in the EDA's view it is not properly controlled through an inter-
pretation of section 71 of the Act. Moreover, the EDA noted that there are aready rules in place to address cross-
subsidization. The EDA submitted that the Board needs to consider a wider range of principles and a wider range of
implications in relation to the interpretation of section 71 of the Act, whether as a continuation of Hydro One's Mo-
tion to review or in a separate process. The EDA noted in this regard that it is not clear that the Connection Proce-
dures panel had the kind of record before it in the Combined Proceeding necessary to take a fully purposive ap-
proach to the question of how to interpret section 71 of the Act. The EDA aso submitted that the Connection Proce-
dures Decision does not address the issue of economic efficiency and the ratepayer benefits that flow from these
activities.

54 ECAO submitted that Hydro One's connection procedures themselves make reference to ownership, and the
Code has distinctions as to ownership. It is therefore reasonable that ownership be used as a basis for determining
Hydro One's ability to perform competitive connection work. ECAO also noted that, in its view, the Connection
Procedures Decision is not inconsistent with the Code.

55 ECAO aso submitted that, contrary to Hydro One's assertion, the Connection Procedures panel did consider
the benefits of providing choice in the marketplace in the Connection Procedures Decision. In this regard, ECAO
noted its evidence in the Combined Proceeding regarding competition in the connection work market, and aso noted
that section 71 of the Act would not preclude an affiliate of a transmitter from carrying out customer connection
work. ECAO also submitted that the facts referred to in Hydro One's submissions were reasonably discoverable at
the time of the Combined Proceeding. In ECAQO's view, the evidence referred to by Hydro Oneis not new, and could
have been put forward during the Combined Proceeding had Hydro One acted with reasonable diligence. ECAO aso
noted that at no time after receiving the interrogatories or at any other time during the Combined Proceeding did
Hydro One take the position that additional evidence was required or that there was any reason why Hydro One
could not respond in a satisfactory manner to the Section 71 Issue. Finally, ECAO submitted that the facts which
Hydro One now seeks to introduce would have no impact on the decision of the reviewing panel.

56 Board staff shared ECAQO's view that Hydro One had ample and fair opportunity to make its case during the
Combined Proceeding and did not, at the time, assert that it was unable to do so. Board staff aso submitted that the
facts now sought to be brought forward by Hydro One are not materia or relevant to the outcome of the Connection
Procedures Decision on the Section 71 Issue, as they are not such as could result in the Board deciding that atrans-
mitter is not prohibited by section 71 of the Act from constructing, or acting as a contractor in relation to the con-
struction of, customer-owned connection facilities. With respect to the issue of ownership, Board staff expressed the
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view that the arguments against the relevance of ownership as factor in relation to section 71 of the Act in the con-
text of the construction of customer-owned facilities were not compelling.

iii. Board Findings
57 Thispanel findsthat there is no reviewable error in section 3.3 of the Connection Procedures Decision.

58 Thispane does not find the arguments relating to inadequacy of notice to be persuasive, nor do we agree with
Hydro One's characterization of the issue as tangentia to the review of its connection procedures. Interested parties
had notice of Hydro One's connection procedures from the outset. The issue of Hydro One bidding to construct cus-
tomer-owned connection facilities was squarely raised by Hydro One's connection procedures. Board staff and
ECAOQ identified that thisin turn raised an issue relative to section 71 of the Act, and other interested parties would
no doubt have been capable of doing the same based on areview of Hydro One's connection procedures. The issue
was canvassed by a number of parties to the Combined Proceeding. Based on the record of the Combined Proceed-
ing, it was not argued at the time that the issue was out of scope, that adequate notice of the issue was lacking or that
sufficient opportunity was not given to allow parties to make their case on the issue. This panel finds that there was
no failure to give adequate notice in the circumstances of the Combined Proceeding.

59  With respect to the issue of the factors considered by the Board in relation to section 71 of the Act, this panel
finds that a case has not been made that the Connection Procedures Decision is incorrect in that regard. Whatever
might be the relevance of the ownership of facilities in relation to other services provided or business activities per-
formed by a transmitter, in this panel's view it was a proper factor to consider in the circumstances of the Combined
Proceeding and in relation to the narrow issue of the construction of customer-owned connection facilities that was
before the Connection Procedures panel as described above.

60 This panel notes, without deciding the relevance of the evidence one way or another, that there was evidence
before the Connection Procedures panel regarding the state of competition in the connection construction market.
This panel does not believe that any of the other additiona facts identified as being lacking in the Combined Pro-
ceeding are such as would lead us to decide that the Connection Procedures Decision should be varied, cancelled or
suspended.

61 For the reasons noted earlier, this pand understands the scope of the Connection Procedures Decision to be
limited to the narrower question of the impact of section 71 of the Act on the ability of a transmitter to construct new
connection facilities in circumstances where the customer has decided not to require the transmitter to construct and
own the connection facilities. This panel does not believe that this review proceeding should become a forum in
which to determine the status of other servicesin relation to section 71 of the Act for the first time. Accordingly, this
panel will not, for that purpose, review the Connection Procedures Decision on its own motion in the absence of a
reviewable error.

62 This panel does wish to address a further related issue that was raised by a number of parties during this pro-
ceeding. Specificaly, Hydro One, OPG, the EDA and PWU each argued that, even were the Connection Procedures
Decision to be given the narrower scope suggested by Board staff, the Connection Procedures panel's analysis of or
approach to section 71 of the Act in that Decision, and in particul ar its reliance on ownership as a critical distinction,
would per force apply to any other services performed by a transmitter in relation to customer-owned assets. In other
words, the Connection Procedures Decision establishes the analytical framework by which the Board will be gov-
erned in determining whether other services are or are not permitted by section 71 of the Act.

63 Inthispand'sview, it does not follow from our conclusion (that there was no reviewable error in section 3.3 of
the Connection Procedures Decision) that the findings in the Connection Procedures Decision are determinative of
the factors that could be considered by the Board were it to be called upon to consider other servicesin the future.
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3. The Code | ssue
a. Introduction
64 Hydro One's Notice of Motion raised the following grounds for review in relation to the Code Issue:

i. the Connections Procedures pand erred by not considering a Code-based conclusion that could have been
reached and instead based its conclusions on principles and definitions not found in the Code; and

ii. the Connection Procedures Decision failed to protect the interests of consumers and was contrary to
regulatory principles, thereby raising a question as to the correctness of the Connection Procedures Deci-
sion.

65 Hydro One's Motion in relation to the Code Issue was supported by the OPA, the EDA, CLD and the IESO.
Board staff submitted that the threshold for review has not been met on the Code Issue. OPG, Bruce Power, PWU
and ECA O made no submissions on the Code |ssue.

b. Positions of the Parties

66 Hydro One submitted that the Board erred in fact and law by making a finding in the Connection Procedures
Decision that was contrary to the evidence. In particular, the Board did not consider or reach a Code-based conclu-
sion that could have been reached and instead based its conclusion on principles and definitions not found in the
Code.

67 Hydro One asserted that its Local Area Supply plans are plans within the meaning of section 6.3.6 of the Code,
and referred to the Board's July 25, 2005 "Synopsis of Changes to the Transmission System Code" as confirming
both the intention underlying the Code and the consistency of Hydro One's approach with that intention. Hydro One
noted that, by contrast, the Connection Procedures Decision states that the only exemptions from the requirement for
acapital contribution are the cost responsibility exemptions associated with "unigque system requirements' and "sys-
tem reliability-only plans’, neither of which concepts have a basis in the Code. According to Hydro One, the Code
rightly does not refer to "system reliability-only" plans because, as the Connection Procedures Decision itself ac-
knowledges, there can be ambiguity between system reliability and customer-driven plans. Hydro One submitted
that transmission planning is an integrated exercise, that plans to address reliability and load growth are inexorably
intertwined and that the Connection Procedures Decision failsto adequately address the issue. Hydro One noted that
the Connection Procedures Decision treats section 6.3.6 of the Code as an exception to other cost responsibility pro-
visions contained in the Code. In Hydro One's view, however, section 6.3.6 isthe rule and not the exception.

68 Hydro One also submitted that the Connection Procedures Decision can result in outcomes that are inconsis-
tent and unfair. Hydro One stated that the fact that the consequences of the Connection Procedures Decision implic-
itly assigns cost responsibility in identical circumstances based on the mechanics of the process by which the plan
was developed, rather than based on who benefits, results in inconsistency. Hydro One submitted that the Code was,
however, intended to assign cost responsibility based on benefits, and not on "who spoke to whom". In Hydro One's
submission, this also callsinto question the correctness of the Connection Procedures Decision.

69 Hydro One further submitted that the Connection Procedures Decision fails to recognize or adequately address
the fact that Local Area Supply facilities are primarily for the benefit of the pool, and that that benefit is directly
related to system reiability and integrity. Hydro One also stated that the Connection Procedures Decision aso fails
to recognize or adequately address the risk that properly planned Local Area Supply facilities will not be placed in
service because of one or more customers' inability to raise the capital for contributions. In so doing, the Connection
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Procedures Decision in Hydro One's submission fails to protect the interests of consumers.

70 Finally, Hydro One submitted that, in adopting a case-by-case approach to determining whether a plan meets
the criteria giving rise to the exception in section 6.3.6 of the Code, the Connection Procedures Decision has created
an unmanageable level of regulatory uncertainty and financial risk and therefore fails to protect the interests of con-
sumers in this respect as well. Hydro One stated that customers will not know with any certainty whether a capital
contribution is required, or the amount of that contribution, and Hydro One would need to incur delays in the devel -
opment of leave to construct applications to seek clarity in advance for each project on the capital contribution issue.
In Hydro One's submission, the approach embodied in the Connection Procedures Decision can lead to inconsistent
and unfair outcomes, and is unworkable and impractical .

71 The IESO adopted and supported Hydro One's submissions on the Code Issue, and submitted that a review of
the Connection Procedures Decision is required to ensure that the interests of consumersin relation to the reliable
operation of the IESO-controlled grid are protected. The IESO also submitted that the Connection Procedures Deci-
sion creates uncertainty regarding cost responsibility, and may impede the efficient and timely study, planning, ap-
proval and implementation of transmission projects required for system reliability.

72 The OPA submitted that the mandate of the Connection Procedures panel in reviewing Hydro One's connec-
tion procedures was to determine if the procedures were consistent with the Code. The OPA stated that consistency,
in this context, means logically compatible. The OPA further submitted that Hydro One's Local Area Supply plan
approach is logically compatible with the Code, and achieves an appropriate balance between two somewhat con-
flicting concepts; namely, the responsibility of atransmitter to meet the needs of load growth and the responsibility
of load customers to meet their own load growth needs. In the OPA's submission, the Connection Procedures panel
erred in applying a higher standard, and in not accepting Hydro One's approach without a demonstration that the
approach is inconsistent with the Code. Moreover, the OPA stated that the Connection Procedures Decision effec-
tively replaces Hydro One's transmission planning practice by a new, and less workable, planning practice put for-
ward by the the Connection Procedures panel. In the OPA's view, Hydro One's approach is more workabl e than the
approach reflected in the Connection Procedures Decision because it is more predictable. The OPA further asserted
that the approach in the Connection Procedures Decision also creates the risk that customers may become reluctant
to communicate with transmitters about their supply needs because of fear that the communication will trigger a
requirement that the customer pay for an upgrade. The OPA submitted that this would not constitute good planning
practice, and raises regulatory risk. Finaly, in the OPA's view, the Connection Procedures Decision creates incen-
tives for distortions between connection and network assets.

73 Thefocus of the EDA's submissions on the Code Issue was in relation to the statements contained in the Con-
nection Procedures Decision regarding the regulatory treatment of capital contributions made by distributors to
transmitters. In particular, the EDA referred to the statement in the Connection Procedures Decision that such capital
contributions are a current expense. The EDA noted, however, that in the past such capital contributions, which can
be very large, have been treated as being appropriately added to rate base as opposed to being a current expense. The
EDA submitted that the Connection Procedures Decision therefore creates the potential for inconsistency between
the approach used earlier by the Board, for example in the 2006 electricity distribution rate process, and the current
state of affairs. The EDA also noted that the treatment of such capita contributions is of significant importance to
distributors, and in the EDA's view needs to be addressed further.

74 Board staff submitted that there was no error in the Connection Procedures Decision in relation to the Code
Issue. The Connection Procedures Decision reflects and is consistent with the cost responsibility policy of the Board
as devel oped during the consultations that lead to the revisions to the Code and as ultimately embedded in the Code.
That policy has three prongs; first, that cost responsibility for customer-driven connection facilities should rest with
the customer; second, that this should aso be the case where the facilities are triggered by the needs of more than
one customer; and third, that there is an exception that applies when a connection facility was otherwise planned by
the transmitter. Board staff also submitted that the implications of the Connection Procedures Decision raised by
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parties to this proceeding were largely before and considered by the Connection Procedures panel in the Combined
Proceeding.

c. Board Findings
75 Thispanel findsthat there is no reviewable error in section 3.5 of the Connection Procedures Decision.

76  The Connection Procedures Decision interprets and applies the Code in a manner that this panedl believes to be
consistent with the terms of the Code itself and with the cost responsibility policy that currently underlies the Code.
Sections 6.3.1, 6.3.2 and 6.3.4 of the Code reflect the principle that a customer that requires new or upgraded con-
nection facilities to meet its needs must bear the associated costs. Other sections of the Code speak more specifically
to the principle that cost responsibility remains with the customer even where the work is triggered by more than one
customer (sections 6.3.14 to 6.3.16 of the Code) or where the work avails to the benefit of more than one customer
(sections 6.2.24, 6.2.25, 6.3.9 and 6.3.17 of the Code). The Connection Procedures panel's findings reflect the view
that these sections articul ate the general rule, and that section 6.3.6 of the Code must operate as an exception to
them. While the balance achieved by the Connection Procedures panel may differ from the balance proposed by
Hydro One and other parties, it is not for that reason incorrect.

77 By and large, the implications of the Connection Procedures Decision that have been raised in this proceeding
were before the Connection Procedures panel at the relevant time. That thisis the caseis reflected in the Connection
Procedures Decision itself, which describes in some considerable detail the positions of the parties to the Combined
Proceeding on the matter.

78 This panel does acknowledge that the issue of the regulatory treatment of capital contributions made by dis-
tributors was not a matter addressed by the parties to the Connection Procedures Decision. However, even were we
to agree that the Connection Procedures Decision was in error in relation to that particular finding, such error would
not be considered by this panel as relevant to the outcome of the Connection Procedures Decision in relation to sec-
tion 6.3.6 of the Code and the related issue of cost responsibility. The issue raised by the EDA is fundamentally a
rates issue, and this panel believes that it is best addressed in future rates cases or through a process aimed at resolv-
ing the issue on amore generic basis.

79 This panel also acknowledges that the Connection Procedures Decision has not eliminated all uncertainty with
respect to the application of section 6.3.6 of the Code.

80 However, the Connection Procedures Decision does provide parameters around what the Board might consider
to be atransmission plan for purposes of that section of the Code and, in that regard, provides guidance where none
existed before. In addition, the issue of cost responsibility remains subject to Board oversight in the context of leave
to construct applications or rate applications, as the case may be depending on the nature of the facilitiesin question.
Absent more prescriptive rulesin the Code, certainty is not obtained until those processes have been compl eted.

81 This panel will also not on its own motion review section 3.5 of the Connection Procedures Decision in the
absence of a reviewable error. The parties to this proceeding have raised, both now and during the Combined Pro-
ceeding, questions of transmission policy that are better addressed in a policy process than they are in areview hear-
ing. The Board as awholeis aware of the issues, and it remains open to the Board to initiate such a processiif it con-
sidersthat to be necessary or desirable at thistime.

The Other Preliminary | ssues

1. The Request for a Stay
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82 Given this panel's findings above on the threshold question, Hydro One's request for a stay has become moot
and need not be considered further.

2. The Delay in Filing

83 In accordance with Rule 42.03 of the Rules, the deadline for filing a motion to review the Connection Proce-
dures Decision expired on September 26, 2007. Hydro One's Notice of Motion was filed on October 9, 2007. In the
covering letter accompanying the Notice of Motion, Hydro One indicated that it was unable to submit its Notice of
Motion within the prescribed time period, and requested that the Board accept the Notice of Motion for filing and
for review.

84 Inits written submissions, Hydro One identified the following as reasons for its inability to meet the 20-day
filing deadline: that Hydro One required time to weigh the significance and scope of the Connection Procedures
Decision and the options available to it and to other parties that would be harmed by the Decision; that Hydro One
required sufficient time to inform its Board of Directors of the level of concern and allow time for seeking direction
on whether to ask the Board to review the Connection Procedures Decision; that during that time a growing number
of customers and other parties continued to raise concerns about the implications of the Connection Procedures De-
cision; and that Hydro One consulted with the Board's Chief Compliance Officer and customers to arrange a meet-
ing to discuss the implications of the Connection Procedures Decision, but that it became apparent that a formal re-
view by the Board would be more effective. During the oral hearing, Hydro One acknowledged that it should, prior
to expiry of the 20-day deadline, have notified the Board of its inability to meet that deadline as required by Rule
7.03 of the Rules.

85 Parties that supported Hydro One's Motion to review also supported Hydro One's request to waive or extend
the deadline for filing the Notice of Motion given the importance of the issues at hand. ECAO submitted that Hydro
One's request should be denied. Board staff took no position on the issue.

86 Given this pand's findings above on the threshold question, Hydro One's request to waive or extend the dead-
line for filing of the Notice of Motion has aso largely become moot, but for its request to extend the time in which
to file revisions to those portions of its connection procedures that are affected by sections 3.3 and 3.5 of the Con-
nection Procedures Decision.

87 While this pand does not find Hydro One's reasons for the delay in filing to be particularly persuasive, it is
nonetheless prepared to exercise its discretion and accept the late filing. This panel does wish to remind the parties
that adherence to the Board's deadlines is not a matter to be treated lightly, and that the inability to comply should be
brought to the attention of the Board promptly.

3. Extending the Timeto File Revised Connection Procedures

88 Under the terms of the Connection Procedures Decision, Hydro One was required to file revised connection
procedures by October 12, 2007. Hydro One has complied with this direction, except for those portions of its con-
nection procedures that are affected by sections 3.3 and 3.5 of the Connection Procedures Decision.

89 Partiesthat supported Hydro One's Motion to review and that spoke to Hydro One's request to extend the dead-
line for filing portions of its revised connection procedures also supported that request. ECAO submitted that Hydro
One's request should be denied. Board staff submitted that it did not oppose the request.

90 Asapractical matter, the deadline for filing has now expired. This panel does not believe that any public inter-
est would be served in denying Hydro One's request.
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Cost Awards

91 The Notice and PO indicated that the Board may order costs in this proceeding. The Notice and PO aso indi-
cated that any party that was determined by the Connection Procedures panel to be eligible for costs in the Com-
bined Proceeding and any party other than the EDA that was determined by the Board to be ligible for costsin the
Hydro One transmission rates case (proceeding EB-2006-0501) would also be digible for costs in this proceeding.

92 Thispane has determined that cost awards will be available in this proceeding, and that costs awarded will be
recovered from Hydro One.

93 Two parties to this proceeding have the benefit of automatic eligibility for costs under the terms of the Notice
and PO; namely, ECAO and AMPCO. ECAO has actively participated in this proceeding. By letter dated November
1, 2007, AMPCO noted itsinterest in participating in the review of Hydro One's Motion to review should the Board
decide to proceed with a substantive review of the issues, and indicated that it would be seeking costs for the review
proceeding. AMPCO did not file awritten summary of submissions, nor did it appear at the oral hearing on the Pre-
liminary Issues. On the basis of the foregoing, it is not expected that AMPCO will file acost claim.

94 By letter dated November 1, 2007, the EDA requested that it be found eligible for an award of costs in this
proceeding, on the basis that it represents a distinct group of transmission customers whose interests are not other-
wise represented before the Board and that it isin a position to add further perspective to the record that will con-
tribute to the Board's process. As reflected in the Notice and PO, this panel previously determined that the EDA is
not eligible for cost awards in this proceeding notwithstanding that it was eligible for an award of costs in the Hydro
One transmission rates case. This panel notes that the EDA is not eligible for cost awards based on the criteria set
out in section 3 of the Board's Practice Direction on Cost Awards, and remains of the view that no specia circum-
stances exist that would persuade us to deviate from the Board's normal practice.

95 THE BOARD THEREFORE ORDERS THAT:

1. Hydro One Networks Inc. shall revise those portions of its " Transmission Connection Procedures' and of
its Connection and Cost Recovery Agreement that are affected by sections 3.3 and 3.5 of the Connection
Procedures Decision in accordance with the findings of the Board as set out in the Connection Procedures
Decision. The revised "Transmission Connection Procedures' and Connection and Cost Recovery Agree-
ment shall be filed with the Board for review and approval, and delivered to al intervenors in the Com-
bined Proceeding, no later than December 10, 2007.

2. The Electrical Contractors Association of Ontario shall submit its cost claim by December 10, 2007. A
copy of the cost claim must be filed with the Board and one copy is to be served on Hydro One Networks
Inc. The cost claims must be completed in accordance with section 10 of the Board's Practice Direction on
Cost Awards. In accordance with the Board's |etter of November 16, 2007, cost claims for work performed
prior to that date must be based on the tariff as it existed prior to the changes to the tariff that were an-
nounced on November 16, 2007.

3. Hydro One Networks Inc. will have until December 28, 2007 to object to any aspect of the costs claimed
by the Electrical Contractors Association of Ontario. A copy of the objection must be filed with the Board
and one copy must be served on the Electrical Contractors Association of Ontario.

4, The Electrical Contractors Association of Ontario will have until January 7, 2008 to make a reply sub-
mission as to why the cost claim should be alowed. A copy of the reply submission must be filed with the
Board and one copy is to be served on Hydro One Networks Inc.

Copr. © West 2008 No Claim to Orig. Govt. Works



Page 18

2007 WL 5095121 (Ont. Energy Bd.), 2007 CarswellOnt 9174

96 The Board will then issue its decision on cost awards. The Board's costs may aso be dealt with in the cost
awards decision. Service of cost claims, objections and reply submissions on parties may be effected by courier,
registered mail, facsimile or e-mail.

END OF DOCUMENT

Copr. © West 2008 No Claim to Orig. Govt. Works
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Memor andum of Judgment

The Court:

[1] The Alberta Labour Relations Board (“Board”), in areconsideration of its earlier decision,
denied the application of International Association of Machinists and Aerospace Workers, Local
Lodge No. 99 (the “Union”) for successorship and common employer declarations following the
reorganization of certain operations of Finning International Inc. (“Finning”). The judicial review
application was dismissed, and the Union appeal s that determination.

[2] Weallow the appeal based on the errors of the Board in the application of itsreconsideration
power inthisinstance, and the errorsinitsanalysis on the successorship issues. Asthat is sufficient
to overturn the Board' s reconsideration decision, it is unnecessary to comment on the common
employer issues raised by the Union on this appeal .

FACTS

[3] TheUnionisthecertified bargaining agent for aunit of Finning employees, described onthe
Board certificate as “[a]ll employees of Finning (Canada) Division [*Finning Canada’] except
office, clerical, salesand security personnel”. 445 of Finning' s 1058 Edmonton employeesbelonged
totheUnion’ sbargaining unit. The collective bargai ning agreement was effectivefrom May 1, 2002
to April 30, 2005.

[4] Finning is the authorized dealer for Caterpillar equipment in Alberta, British Columbia,
Y ukon and part of the Northwest Territories. Finning Canada, an unincorporated division of Finning,
repaired and overhauled avariety of Caterpillar heavy equipment components that originated from
Finning operations. Its Edmonton operationsincluded aComponent Rebuild Centre (* CRC”), aparts
distribution centre, a used equipment facility, a used parts facility, Pacific Fluid Power (which
remanufactures and chromes hydraulic cylinders), an Agricultural Branch, a Rentals operation,
Power Systems, and the West Edmonton Branch and Head Office. Approximately 160 bargaining
unit members were employed at the CRC as of June 2004, which constituted approximately seven
per cent of Finning Canada’ s 2554 employees. The CRC wasthe source of roughly four per cent of
Finning Canada s annual revenue (approximately $55M).

[5] By 2001, the CRC was nearing obsolescence and Finning considered constructing a new
CRC. A feasihility study dated October 22, 2001 was prepared to “ complete a functional program
and prepare a cost estimate and schedul e for aproposed new facility” to house the CRC operations.
That report suggested that minimal renovations to the existing CRC, estimated at $19.8 - $24.5M,
would cost significantly less than investing in a new facility, which itself was estimated to cost
somewhere in the range of $28 - 38M (using October 2001 dollars and excluding GST and land
costs). Finning engaged the Union in lengthy discussions about changesto the collective agreement
that might attend a new CRC facility, although no agreement was reached.
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[6] Gerald McLaughlan (“McLaughlan™) became aware of Finning’ sinterest in building anew
CRC and approached Finning representativesaround January 2003. He proposed adopting abusiness
model that had previously proven successful in McLaughlan’s other ventures, and would involve
the creation of a new company that would have Finning as its major customer. McLaughlan’'s
proposal led to a second meeting, where it was suggested that Finning finance the construction of
anew CRC facility and supply the new company with its rebuilding work as the CRC’ s primary
customer. The new company would also retain the opportunity to devel op similar work from other
sources. The proposal evolved, with Finning' sinvolvement kept “highly secret.” At an early stage
of negotiations, Finning’ slabour relations counsel attended meetingsin order to provide advice on
how to avoid successorship and common employer declarations.

[7] At some point, the arrangement culminated in a decision to reorganize Finning's CRC
operations. The reorganization was carried out through a complex series of transactions, most of
which occurred in the winter of 2003-2004. The fundamental elements involved arestructuring of
various related corporate entities; the execution by those corporate entities of a joint venture
agreement (“JVA"); the investment by Finning of approximately $87M to capitalize the joint
venture, which was secured through promissory notes, debentures and guarantees of the related
entities; and the execution of a customer service agreement to contract out the work previously
carried out by Finning Canada at the CRC.

Corporate Transactions

[8] 0O.E.M. Remanufacturing Company Inc. (“ OEM”) was created by the amal gamation of three
related companies on January 1, 2004. Following that amalgamation, Matrix Ventures Ltd.
(“Matrix™), acompany initially owned by McLaughlan, became the sole owner of OEM. Matrix’s
sharestructure consisted of Class“A” common sharesand Class”B” preferred shares. McLaughlan
heldthe Class“A” common sharesintrust for Rebuilding Enterprisesinc. (“ Rebuilding”), awholly
owned subsidiary of Finning. This ensured that Finning would not be publicly disclosed as the
registered shareholder. The Class “B” shares were owned by a wholly owned company (Reman
VenturesiInc., or “Reman”) that belonged to McLaughlan. The Class“B” shares had limited rights
attached to them, such as:

1 they could not be owned by anyone not party to the JVA;

2. they had limited voting rights, which did not include voting on the
election of directors or on operational decisions;

3. they included a right to dividends, so long as the operational and
financia performance targets were met by the holder for that year;

4. they were not entitled to share in capital distribution, other than to
recover the redemption price and any declared dividends;
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5. they were redeemable at the option of Rebuilding upon termination
of the joint venture.

Joint Venture Agreement

[9] The VA, dated June 1, 2003, named Rebuilding, Reman, Matrix and OEM as parties. It
provided that the businesswasto be owned and carried on by Matrix and OEM, with Rebuilding and
Reman to hold shares in these companies commensurate with their respective contributions to the
business. Rebuilding’s contribution involved the provision of capital and financing to permit the
devel opment, establishment and operation of a“world class’ component remanufacturing business,
including acomponent remanufacturing facility. Reman wasto contribute the operating experience
and expertise, and would be paid an annual management fee.

[10] The JVA contained strict controls over Reman and imposed regular reporting and meeting
obligations. It also contained certain restrictive covenants and non-compete provisions against both
Reman and McL aughlan. The board of directorsfor both OEM and Matrix would be comprised of
McLaughlan and Lynn Patrick, a Finning nominee. All joint venture decisions would require
unanimous resolution by the boards, though day-to-day authority was delegated to Reman to be
exercised in amanner consistent with the best interests of the joint venture. Rebuilding was given
the option to terminate the JVA immediately upon breach of the JVA.

Customer Services Agreement

[11] Finning Canadacontracted out its remanufacturing work to OEM by virtue of the Customer
Services Agreement, dated January 1, 2004. OEM was to be the exclusive supplier within the
Finning territory for certain re-manufacturing services, but retained the right to provide re-
manufacturing servicesto other industry customers, including Finning’ scompetitors. The Customer
Services Agreement wasto bein placefor aten-year term, renewablein fiveyear increments. It was
anticipated that revenue from Finning’ s outsourcing contract would provide approximately $65M
in annual revenueto OEM, which was estimated as being almost ninety per cent of OEM’ sforecast
revenues.

Press Release
[12] On June 23, 2004, Finning advised the Union and the CRC employees that Finning was
closing the CRC in March 2005 and would lay off the CRC employees. Also on that date, Finning

issued a press release containing the following announcements:

1 Finning was closing its CRC;
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2. Finning was investing, through a wholly owned subsidiary, in a
component rebuilding facility, which would be built and
independently operated by OEM;

3. OEM would take over all component rebuilding work that Finning
Canada was currently undertaking by virtue of a customer services
agreement;

4, As a result of this restructuring, Finning Canada would “for all
intents and purposes ... no longer be in the component rebuilding
business” but Finning would “move into component rebuilding
business on a much larger scale.”

[13] Atthat time, McLaughlan and Finning anticipated that the land, building and equipment for
the new facility would have an aggregate cost of approximately $65M, and expected it to be ready
for occupancy by March 2005.

Other Considerations

[14] Inadditionto considering and analyzing these agreements, the panel convened by the Board
(“Original Panel”) found that while there was ongoing contact between Finning and OEM in the
development of the physical plant and workflow planning, littlewasborrowed fromthe CRC’ splant
design. Finning provided little equipment to the new CRC (only $300,000 of the approximate $18M
spent on equipment derived from the origina CRC). Finning also did not assign to OEM any
existing contracts for re-manufacturing services, nor did OEM acquire any of Finning’s goodwill.
With respect to employees, only 49 of OEM’s 180 employees came from Finning Canada' s CRC,
including some mid-level management personnel. Though OEM did not make blanket offers of
employment to the CRC employees, it sponsored a job fair for Finning candidates and solicited
Finning’ s opinions about some of the CRC employees.

DECISIONS BEL OW

[15] The Origina Panel determined that Finning was not a mere financier of the project, but an
equity participant whose rights and interests did not come to an end upon repayment. Based on the
terms of the VA, Finning bore responsibility for the costs of the operations and therisks of failure.
Additionally, as the sole beneficial owner of the common shares, Finning was entitled to capture
most of the profits from the fruits of the project. McLaughlin’s interest, on the other hand, came
from the preferential shares, which he could be forced to divest at any time. His compensation
consisted of hisright to dividends and the management fee paid to Reman.

[16] TheOriginal Panel considered Finning' s dealings with OEM to consist of aminor infusion
of Finning’ s*“know how”, the exchange of asmall amount of relatively unimportant equipment, and
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thetransfer of someemployees. Onthesurface, the Original Panel considered that thereorganization
appeared to simply be an outsourcing of work that typically would not lead to a finding of
successorship. However, due to the non-arm’s length relationship, a more thorough analysis was
required. Upon closer scrutiny, which took into account the $87M capital infusion to the OEM
operations, the Original Panel concluded that the evidence justified a successorship declaration.

[17] The Original Panel also concluded that the degree of control warranted a declaration that
OEM, Rebuilding and Finning were common employers. Finning possessed high level, strategic
control over thejoint venture dueto the appoi ntment of anominee on the boards of Matrix and OEM
(whose approval is necessary) and through regular reporting by McLaughlan to Finning.

[18] At the request of Finning, Finning Canada and OEM, the Board convened a new, five
member panel (“Reconsideration Panel”) to reconsider the Original Panel’ sdecision. Inlight of the
Board's practice not to record its proceedings, the Reconsideration Panel had access to those
Exhibits submitted to the Original Panel but not the testimonial evidence. In these circumstances,
the reconsideration proceeded based on the factual findings made by the Original Panel and the
assertions made by the parties in their written and oral submissions.

[19] Followingitsreview, theReconsideration Panel considered the Origina Panel to have® made
anumber of errorsof law initsanalysis.” Inanalyzing the successorship issues, the Reconsideration
Panel determined that the Original Panel failed to distinguish between Finning “and the part of the
business alleged to have been transferred, namely the CRC.” Because the capital contribution did
not come from the CRC, the Original Panel was considered to have erred by factoring it into the
successorship analysis. The Reconsideration Panel al so questioned therel ativeimportance given by
the Original Panel to McLaughlan’s managerial expertise in the establishment and operation of
OEM. The Reconsideration Panel concluded that OEM was not a successor to Finning in these
circumstances. The Reconsideration Panel also determined that the failure of Finning to exercise
day-to-day control precluded acommon employer declaration in these circumstances.

[20] The Union filed ajudicia review application. The chambers judge adopted the patently
unreasonabl e standard of review, but also considered the Union’ s arguments on the reasonabl eness
standard. Under either standard, the chambers judge upheld the Reconsideration Panel’ s decision.

LEGISLATION

[21] Theprovisionsof theLabour Relations Code, R.S.A. 2000, c. L-1 (“Code”) relevant to this
appeal are:

12(4) The Board has exclusive jurisdiction to exercise the powers
conferred on it by or under this Act and to determine all questions of
fact or law that arisein any matter beforeit and the action or decision
of the Board onthemisfinal and conclusivefor all purposes, but the
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Board may, at any time, whether or not an application has
commenced under section 19(2), reconsider any decision, order,
directive, declaration or ruling made by it and vary, revoke or affirm
the decision, order, directive, declaration or ruling.

19(1) Subject to subsection (2), no decision, order, directive,
declaration, ruling or proceeding of the Board shall be questioned or
reviewed in any court by application for judicial review or otherwise,
and no order shall be made or process entered or proceedings taken
in any court, whether by way of injunction, declaratory judgment,
prohibition, quo warranto or otherwise, to question, review, prohibit
or restrain the Board or any of its proceedings.

(2) A decision, order, directive, declaration, ruling or proceeding of
the Board may be questioned or reviewed by way of an application
for judicial review seeking an order in the nature of certiorari or
mandamusif the originating noticeisfiled with the Court and served
on the Board no later than 30 days after the date of the decision,
order, directive, declaration, ruling or proceeding, or reasons in
respect of it, whichever islater.

46 (1) When a business or undertaking or part of it is sold, leased,
transferred or merged with another business or undertaking or part of
it, or otherwise disposed of so that the control, management or
supervision of it passesto the purchaser, lessee, transferee or person
acquiring it, that purchaser, lessee, transferee or person is, where
there have been proceedings under this Act, bound by those
proceedings and the proceedings shall continue as if no change had
occurred, and

(a) if atrade unioniscertified, the certification remainsin effect and
applies to the purchaser, lessee, transferee or person acquiring the
business or undertaking or part of it, and

(b) if a collective agreement is in force, the collective agreement
binds the purchaser, lessee, transferee or person acquiring the
businessor undertaking or part of it asif the collective agreement had
been signed by that person.

Page: 6
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47(1) On the application of an employer or a trade union affected,
when, in the opinion of the Board, associated or related activities or
businesses, undertakings or other activities are carried on under
common control or direction by or through more than one
corporation, partnership, person or association of persons, the Board
may declarethe corporations, partnerships, personsor associationsof
persons to be one employer for the purposes of this Act.

(2) If, inan application under subsection (1), the Board considersthat
activitiesor businesses, undertakingsor other activitiesarecarried on
by or through more than one corporation, partnership, person or
association of persons in order to avoid a collective bargaining
relationship, the Board shall make adeclaration under subsection (1)
with respect to those corporations, partnerships, persons or
associations and the Board may grant any relief, by way of
declaration or otherwise, that it considers appropriate, effective as of
the date on which the application was made or any subsequent date.

[22] Thefollowing issues need to be addressed in this appeal:

D
(2)

3

What is the correct standard of review of the Board' s decision?

Page: 7

What deference, if any, isowed by the Reconsideration Panel to the Original

Panel’ s findings?

Did the reviewing judge correctly apply the standard of review when

reviewing the Board' s reconsideration of the successorship application?

Standard of Review

[23] There are two fundamental issues in this appeal. The first involves the interpretation and
application of the successorship provisions of the Code, while the second issue pertains to the
Board' s reconsideration power. The Union argues that the successorship issue raises questions of
law, since the Reconsideration Panel’s decision incorporates a new twist on the applicable tests.
Alternatively, the Union positsthat if the Reconsideration Panel identified the appropriate tests, it
erred in the application of those tests in these circumstances. The second issue pertains to the
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Board' s use of its reconsideration powers in these circumstances, specifically whether appropriate
deference was given to the findings of the Original Panel.

[24] The chambers judge must correctly identify and apply the appropriate standard of review:
Dr. Q. v. College of Physicians and Surgeons of British Columbia, 2003 SCC 19 at para. 43,
[2003] 1 S.C.R. 226 (“Dr. Q"). The purpose of undertaking a standard of review analysisis to
determine “the legidative intent of the statute creating the tribunal whose decision is being
reviewed”: Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998] 1 S.C.R.
982 at para. 26 (“Pushpanathan”); Dr. Q at para. 21. This is assessed using the pragmatic and
functional approach, which considers the following four factors:

Q) the presence or absence of a privative clause;

2 the nature of the problem;

3 the relative expertise of the tribunal on the particular question or

issue;

(4)  thepurpose of the act as awhole, and the provision in particular.
[25] Whileno single factor is determinative, these factors are assessed as a whole to determine
the standard of review. Where these factors suggest that little or no deference should be accorded
to the tribunal’ s decision, the correctness standard applies. If considerable deferenceis called for,
the standard of patent unreasonableness will be applicable. This will arise only in rare instances.
Voice Construction Ltd. v. Construction & General Workers' Union, Local 92, 2004 SCC 23,

[2004] 1 S.C.R. 609 at para. 18 (“Voice Construction”). Where some deference is owed to the
tribunal’ s decision, the appropriate standard will be reasonableness.

Privative Clause

[26] A “full” privative clauseisonethat declaresthetribunal’ s decisionsto befinal and binding,
and inthe absence of acontrary intention otherwise appearing intheprivative clauseitself, it signals
that the tribunal’ s decision should be accorded deference: Pushpanathan, para. 30. In this appedl,
s.12(4) provides the Board with exclusive jurisdiction to determine questions of fact and law and
itsdecisionsare “final and conclusive,” subject to the Board' s ability to reconsider its decision and
tojudicial review applicationsinitiated pursuant to s.19(2). This Court has previously construed the
privative clause as not being “airtight” but nonetheless indicative of a legidlative intent that the
Board' sdeterminations be subject to deference: Alberta Union of Provincial Employeesv. Alberta
(Provincial Health Authorities), 2006 ABCA 356, parall, 67 Alta. L.R. (4th) 203, |leaveto appeal
to S.C.C.refused, 31823 (May 10, 2007)(“AUPE”). InAUPE v. Alberta (Labour RelationsBoard),
2001 ABCA 299, 293 A.R. 251 at para. 56 (“Birch Hills"), Hunt J.A. described this privative clause
as strong but not impenetrable.
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[27] Thisfactor suggests deference be granted to the Board' s decision.

Nature of the Question

[28] Questions of law and jurisdiction are typically accorded less deference, while questions of
fact are given greater deference. Where the question is one of mixed fact and law, more deference
will be called for if the question is fact-intensive and less deference if it is law-intensive: Alberta
(Workers' Compensation Board) v. Appeals Commission, 2005 ABCA 276 at para. 30, 371 A.R.
318 (“Davick”).

[29] The chambers judge characterized most of the Union's arguments relating to the
successorship provisions as questions of mixed fact and law, while others (such as the role played
by McLaughlan) were strictly issues of fact. This suggested that “significant” deference be given
to the Reconsideration Panel’ sdetermination on the successorship i ssues, though not necessarily the
highest degree of deference.

[30] The Union also argues for amore probing standard of review on the basis that the Board' s
decision will have significant precedential impact. Asstated by thiscourt in Davick at para21: “[a]
general proposition with precedential value might qualify as a principle of law, but not its
application to particular facts or circumstances.” In Alberta Union of Provincial Employees v.
L ethbridge Community College, 2004 SCC 28 at para. 19, [2004] 1 S.C.R. 727, the Supreme Court
stated that greater deference should be accorded to a decision where there is conflicting
jurisprudence on an issue of widespread application.

[31] Thecharacterization of thisappeal asinvolving precedential value should not accord greater
deference. On the one hand, the precedential value of this appeal is questionable. Successorship
findings are typically based on the unique facts of each case. This is reflected by the Board's
Information Bulletin #21 (entitled “ Successor Employers’), which providesthat each successorship
declaration will turn on its own facts. In any event, to the extent that the Reconsideration Panel’s
decision involves questions of law, the Reconsideration Panel’ s decision may be subject to amore
probing review.

[32] The third issue raised by the Union addresses the standard of review applied by the
Reconsideration Panel. While thisis a question of law, it falls within the Board' s jurisdiction and
expertise and is deserving of deference: Public Service Alliance of Canada v. Canadian Corp. of
Commissionaires (Southern Alberta), 2004 ABQB 529 at para. 60, 374 A.R. 252 (“PSAC").

Expertise of the Board
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[33] A tribunal’s expertise has been described as the most important factor in establishing the
standard of review: Pushpanathan, para. 32. Therelative expertise of the Board isweighed against
that of the court, taking into account the nature of the question.

[34] TheBoard sexpertiseliesinits“uniqueinsight and expertise in the complex areaof labour
relations, and in particular, the collective bargaining regime”: AUPE, para. 15. See aso
I nternational Longshoremen’ sand Warehousemen’ sUnion, Shipand Dock Foremen, Local 514
v. Prince Rupert Grain Ltd., [1996] 2 S.C.R. 432 at para. 24 (“ILWU”).

[35] Here, thefundamental issuesrelate to the successorship provisions of the Code. The Union
argues that this raises questions of statutory interpretation and complex corporate and commercial
law matters that fall outside the Board' s expertise, and that less deference is warranted. However,
successorship issues are unique to collective bargaining regimes and the Board has developed its
own expertiseintheinterpretation of these provisions. See, for example, Canadian Union of Public
Employees, Local 38 v. Calgary (City), 2002 ABQB 587, aff'd at Enmax Corporation v. CUPE
(Local 38), 2003 ABCA 100 (*Enmax™), Alberta Union of Provincial Employeesv. Tri-Municipal
Family Leisure Centre Corp., 2003 ABQB 511 at para. 12, 344 A.R. 267 (“Tri-Municipal”).

[36] Further, the circumstances justifying use of the Board's reconsideration power has been
considered to fall within the Board' s expertise: PSAC at para. 69.

[37] Thisfactor also suggests that deference be granted to the Board' s decision.

Purpose of the Act

[38] The Code's preamble provides that its purpose is to “facilitate ‘mutualy effective
relationship[s] between employees and employers’, including ‘fair and equitable resolution of
matters with ‘open and honest communication between affected parties’, all through a statutory
collectivebargainingregime”: AUPE para. 16. Thisregimeisadministered by the Board, and labour
board decisions are often found to be deserving of deference: 1 LWU.

[39] Moreimportantly, the provincial legislative schemes generally provide that successorship
determinations fall within the exclusive jurisdiction of the provincial labour boards: GMAC
Commercial Credit Corporation - Canadav. T.C.T. LogisticsInc., 2006 SCC 35 at para. 78, [2006]
2 S.C.R. 123 (“GMAC"). Courts have routinely applied a standard of patent unreasonableness to
successorship determinations made by labour boards, including W.W. Lester (1978) Ltd. v. United
Association of Journey and Apprentices of the Plumbing and Pipefitting I ndustry, Local 740,
[1990] 3S.C.R. 644 at para. 51, 76 D.L.R. (4th) 389 (“Lester”), Ivanhoelnc. v. UFCW, Local 500,
2001 SCC 47,[2001] 2 S.C.R. 565 at para. 24, Birch Hills at para. 68, Enmax at para. 16 [cited to
Court of Appedl].
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[40] With respect to the reconsideration provisions, the Code provides the Board with broad
reconsideration powers that have been described as “a plenary independent power”: United
Brotherhood of Carpentersand Joinersof America, Local 1460 v. Board of I ndustrial Relations
of Alberta, [1971] 2 W.W.R. 105, 17 D.L.R. (3d) 302 (Alta. S.C.A.D.). It has also been stated that
“[t]hereisno statutory limitation placed upon the Board' s power to reconsider”: Loutan v. AUPE,
2002 ABQB 272 at para 16, [2002] A.J. No. 336.

[41] The Union acknowledges that this factor suggests that deference is warranted.

Conclusion on Sandard of Review

[42] Balancing the four factors suggests that considerable deference be given to the
Reconsideration Panel’s decision. We conclude that the standard of review is that of patent
unreasonableness on the issues presented on this appeal .

[43] The patently unreasonable standard has been described as one that requires the decision to
be“clearly irrational” or “wherethe result must almost border on the absurd”: VVoice Construction,
para. 18. As stated by the Supreme Court in Law Society of New Brunswick v. Ryan, [2003] 1
S.C.R. 247, 2003 SCC 20 at para. 52: “a patently unreasonable defect, once identified, can be
explained ssimply and easily, leaving no real possibility of doubting that the decision is defective.
... A decision that ispatently unreasonabl eis so flawed that no amount of curial deferencecanjustify
letting it stand.”

ANALYSIS
Reconsider ation

[44] Wewill deal withthisissuenext, sincethe degree of deference owed by the Reconsideration
Panel to the Original Panel potentially affects the outcome of the other issues.

[45] The Reconsideration Panel in this matter did not expressly identify the basis upon which it
chose to reconsider. Nonetheless, all indicators suggest that the Board proceeded on the basis that
“correction of substantial errors of fact or errors of law is necessary.” It was on this basis that the
Board was asked to reconsider the earlier decision. Also telling isthe fact that the Reconsideration
Panel proceeded based on the Original Panel’ s findings of fact, did not receive any new evidence
and did not have much of the evidence that was considered by the Original Panel. In this context,
the Reconsideration Panel should be hesitant to substitute its own appreciation of the facts for that
of the Original Panel unlessthe purported errorsare* substantial”: Thompson, Jon v. Burnco Rock
Products Ltd., [2003] Alta.L.R.B.R. LD-069 at para. 6 (“Thompson”); see also Williams v.
Teamsters, Local Union 938, 2005 FCA 302 at para. 7.
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[46] Thisissoforanumber of reasons. Asestablished by the Supreme Court, factual findingsare
given deference on appeal so asto limit the number of appealsand their associated costs, to promote
the autonomy and integrity of the trial process, and to respect the advantageous position of the
original trier of fact: Housen v. Nikolaisen, 2002 SCC 33 at paras. 16 - 18, [2002] 2 S.C.R. 235.
These rationales are no different for reconsideration proceedings before the Board. The number of
reconsideration motions, and the associated costs, would skyrocket if every finding of fact were
subject to review. Furthermore, deferring to the factual findings of the Original Panel protects the
integrity of the process; the Original Panel has to be assumed to have commensurate ability to the
Reconsideration Panel since the panel members are equally members of the Board. Finally, the
Origina Panel has the advantage of actually hearing the evidence and seeing the witnesses. The
Reconsideration Panel never had access to much of the evidence before the Original Panel.

[47] These policy reasons have previously been recognized by the Board as an indication that
deference should be given to the factual findings of an original panel, particularly where the
reconsideration is based on the “correction of substantial errors of fact or errors of law”:

The Board's Information Bulletin #6 sets out the most common
grounds upon which it may reconsider a prior decision. The only
ground arguably applicable to this case is that “correction of
substantial errors of fact or errors of law is necessary”. Two
limitations upon thisground of reconsideration must be kept in mind.
First, the alleged errors must be “ substantial”, meaning capable of
affecting theultimateresult of thecase: Ziedler Forest IndustriesLtd.
v. IWA, Loc. 1-207 [1987] AltaL.R.B.R. 257. Second, a
reconsideration panel lacks the hearing panel’ s advantage of having
heard and evaluated the evidence. The reconsideration panel should
therefore be reluctant to embark on reconsideration where the
applicationissubstantially aninvitation to re-weigh the evidenceand
reach adifferent conclusion. Anapplication for reconsideration based
on the hearing panel’s handling of factual issues should generally
proceed only where there is a plausible allegation that the hearing
panel totally misapprehended a key piece of evidence or committed
errors in the reception of evidence that may have caused it to come
to a wrong conclusion on a fundamental point. Any less stringent
standard invites routine re-litigation of factua matters, a result
inconsi stent with the pressing need for expedition and finality in most
labour relations matters.

In assessing whether a hearing panel may have committed an error
worthy of reconsideration, an allegation that the Board “considered
irrelevant matters’ or “failed to take relevant matters into account”
isusually unhelpful. Such language mimics the language of judicial
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review of administrative actions before the advent of the “patently
unreasonable” test in the 1980s. It obscures the fact that any such
allegations depend for their force upon a value judgment that the
“matter” - usually alegal argument or a piece of evidence - isindeed
relevant or not relevant. Implicit in the assertion that the matter is or
isnot relevant isan invitation to the reconsideration panel to reach a
conclusion on that point without having the benefit of the full
evidentiary context that the hearing panel did. Worse, “relevance” is
often confused with the weight of evidence or the logical force of
argument; so that more often than not, the allegation that irrelevant
matterswere considered or rel evant matterswereignored boilsdown
to an argument that the hearing panel gave too much weight to one
side’ s evidence or legal point or too little weight to the other side's.
That is precisely the kind of re-weighing of the evidence or
second-guessing of reasonable judgment calls in the application of
the law to the facts that a reconsideration panel should be slow to
engage in. [Thompson at paras. 6-7]

[48] The Reconsideration Panel considered that it was correcting errors of law on this
reconsideration application. Its reasons indicate that the Original Panel “made a number of errors
of law”, andit failed toidentify any purported errorsof fact, whether “ substantial” or otherwise. The
chambersjudge, however, took adifferent view and characterized the i ssues as questions of fact or
of mixed fact and law.

[49] We agree with the chambers judge’s view. In this instance, much of the Reconsideration
Panel’s analysis reassesses the factual inferences and findings made by the Original Panel. For
instance, the Reconsideration Panel questioned the Original Panel’s analysis in relation to
McLaughlan’s managerial expertise and its impact on OEM’s ability to start up operations. The
Reconsideration Panel held that this management expertise was a fundamental and necessary
component to OEM’ sbusiness, and seemingly characterized the Original Panel’ sconclusiononthis
point asan error of law. However, the Original Panel’ sreasonsclearly indicatethat it too considered
McLaughlan to have played a*“ pivotal role”’ in the development of OEM’ s business. Nonethel ess,
a review of all of the factors resulted in the Origina Panel concluding that the test for a
successorship declaration had been met.

[50] Thisleadsoneto inquire as to the distinction between a question of law and one of mixed
fact and law. As explained by the Supreme Court in Canada (Director of Investigation and
Research) v. Southam Inc., [1997] 1 S.C.R. 748 at para 39:

... If adecision-maker saysthat the correct test requires him or her to consider A, B,
C, and D, but in fact the decision-maker considers only A, B, and C, then the
outcomeis asif he or she had applied alaw that required consideration of only A,
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B, and C. If the correct test requires him or her to consider D as well, then the
decision-maker hasin effect applied thewrong law, and so hasmade an error of law.

[51] Hadthe Original Panel failed to take into account McLaughlan’s experience, it may have
committed an error of law. However, it is clear from the Original Panel’s extensive reasons that
McLaughlan’smanagerial experience wasfactored into theanalysis. Theissueisone of mixed fact
and law.

[52] Despitethemischaracterization of theissues, the chambersjudge upheld the Reconsideration
Panel’ s decision as “this was areconsideration process and the Reconsideration Panel was entitled
in the course of making their decision to review all existing and any new evidence and to assign
whatever weight it deemed appropriate in coming to its conclusion.” No authority was cited to
support this proposition. We hasten to point out that no “new evidence” was admitted by the
Reconsideration Panel. In our view, the chambersjudge was correct in characterizing theissues as
guestions of fact or mixed fact and law but erred in overlooking the Reconsideration Panel’s
mischaracterization, particularly where, as here, the characterization of theissue potentially affects
the extent to which a Reconsideration Panel should defer to the findings of the Original Panel. In
our view, the Reconsideration Panel’s mischaracterization of the issue relating to the impact of
McLaughlan’ s experience was so flawed asto be patently unreasonable. Thereisno explanationin
the Reconsideration Panel’ sdecision asto why thisshould betreated asan error of law. It ispatently
unreasonabl e for the Reconsideration Panel to treat a purported error as one of law, without setting
out any basisfor thischaracterization, in circumstanceswherethere are obviousfactual components
to the issue.

Successor ship

[53] The chambers judge upheld the Reconsideration Panel’s analysis of the successorship
applications, finding that the Reconsideration Panel’s interpretation of the case law that “the
elements of the business that have to be transferred must come from the business alleged to have
been transferred” was not unreasonable. This approach, however, is premised on an unduly
restrictive successorship analysis that is inconsistent with the expansive and purposive approach
mandated by the Supreme Court.

[54] The Supreme Court’s decision in Lester isthe leading case in establishing the appropriate
successorship analysis. McLachlin J. (as she then was), on behalf of the majority, considered the
underlying purpose of the successorship provisions to be the protection of union bargaining rights
and arises in situations where a business subject to bargaining obligations has been sold or
transferred or when the corporate structure of the business has been changed: Lester, para. 56. The
successorship provisions are to be given a broad and expansive interpretation that overlooks the
strict legal form of abusinesstransaction: Lester at para. 64 - 65; see also George Adams, Canadian
Labour Law 2d ed., (Aurora: Canada L aw Book, 2007) at 8 - 4, para. 8.60. Such an approach reflects
alabour law trend that points toward greater protection of bargaining rights:
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Little reliance is placed upon the legal form which a business
disposition happens to take as between the old employer and its
successor. The important factors, asfar as collective bargaining law
is concerned, is the relationship between the successor, the
employees and the undertaking. Common law or commercial law
analogies are of limited usefulness. It was the extension of these
principlesinto therealm of collective bargaining law which gaverise
to the successor rights problem in the first place and made remedial
legislation necessary. [C.U.P.E. v. Metropolitan Parking I nc., [1980]
1 Can. L.R.B.R. 197 (“Metropolitan”), p. 207]

[55] Moreover, successorship provisions are remedial and require a purposive interpretation in
assessing whether atransfer or disposition has occurred. The focus should be on the realities of the
collective bargaining framework and the true effect of the overall transaction. The complexity of
modern busi nesstransactionswarrantssuch aninquiry, and labour tribunalsmust bewary of creative
corporate restructuring or reorganizations that undermine collective bargaining rights.

[56] Even with a broad and expansive approach to the interpretation of the successorship
provisions, the end result must be that “in some way the first company no longer has the business
or part of the business, which has been conveyed to the second company”: Lester at para. 67. The
test is “whether the transferee has acquired from the transferor a functional economic vehicle”:
Lester at para. 70. This requires an examination and comparison of the nature of the predecessor
business and that of the successor business. This will typically be done by considering various
factors, such as the work covered by the terms of the collective agreement, the type of assets that
have been transferred, whether goodwill has been transferred, whether employees are transferred,
whether the business is operating in the same location, whether there is continuity of management,
and whether thereiscontinuity of thework performed. No singlefactor isdeterminative, particularly
giventheinvariable nature of theindustriesto which asuccessorship application may arise. In other
words, the analysis is necessarily “a fact-driven determination”: Lester at para. 70, Construction
WorkersUnion (CLAC) Local 63 & 65 v. Hartland Pipeline Services Ltd., [2001] Alta. L.R.B.R.
296 at para. 59.

[57] This approach has been routinely adopted in subsequent Supreme Court and Alberta
decisions: see GMAC, Ivanhoe Inc. v. UFCW, Local 500, 2001 SCC 47, [2001] 2 S.C.R. 565,
Albertav. Alberta Union of Provincial Employees, 1998 ABCA 304. It has also been incorporated
into the Board' s jurisprudence in this area, as reflected by the Board’ s Information Bulletin #21.

[58] Inkeeping with this broad and purposive approach, dealings between related entities must
be closely scrutinized: Lester at para. 77, Leisure Centre, paras. 23 - 24. As explained in
Metropolitan at 212:
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In assessing the facts from which a transfer of a business may be
inferred, the Board has always been especially sensitive to any pre-
existing corporate, commercia or familial relationship between the
predecessor and the alleged successor; or between the predecessor,
the aleged successor and a third party. Transactions in these
circumstances require a more careful examination of the business
realitiesthan do transfers between two previously unrel ated business
entities. The presence of a pre-existing relationship may suggest an
artificial transaction designed to avoid bargaining obligations; or
(more commonly) there may be a transaction in the nature of a
business re-organi zation which does not alter the essential attributes
of theempl oyer-employeerelationship, and which should not, having
regard to the purpose of section 55, disturb the collectively bargained
framework for that relationship. A business may have created a new
legal vehicle to carry on all or part of its activities, or it may have
redistributed those activities among its existing legal components
without changing its essential character or the identity of its real
principals or proprietors. The separate legal identity of the
components may be superfluous from an economic viewpoint, and
there may be an actual transfer of business activity from one to the
other, even though there is little evidence of a transfer of tangible
assets, goodwill, etc. In reality, the employer’s business may not be
exclusively “his’ to transfer, for acommon principal, sharehol der or
corporate parent may have the effective power to extinguish an
apparently independent business and transfer the economic functions
of another. [emphasisin original]

[59] The creation of myriads of holding companies, corporate divisions, and other ownership
structures should not be a factor against a successorship finding in the face of the underlying
commercial redlities at play.

[60] Situations involving a contracting-out scenario, as is the case here, are particularly
challenging, since there will invariably be a close relationship between the contracting parties. A
contracting-out scenario will not necessarily result in afinding of atransfer of apart of the business,
since the contracting-out of work alone is an insufficient basis upon which to determine that
successorship has occurred: HCEU v. Danfield Security Services Ltd., [1996] Alta.L.R.B.R. 27,
General Teamsters, Local 362 v. Aspen View Regional Division No. 19, [2000] Alta.L.R.B.R.535.
Nonethel ess, whereother factorsare present, asuccessorship finding may result: HSAA v. Dynacare
Kasper Medical Laboratories, [1997] AltaL.R.B.R.57. Theanalysisshouldtakeinto consideration
any assistance provided by the party that is contracting out its work (including any capital
contributions) to determine if more than just the work is being transferred. We find the Ontario
Labour Relations Board' s discussion in Metropolitan at 213-14 to be compelling:
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Work or services performed by A’semployeeswithin A’s own organization
are “contracted out” to B, and B uses his own managerial skills, plant,
equipment and “know how” to supply to A, for aprice, the product, services,
facilities or componentsformerly produced by A’semployees. A, therefore,
is contracting for the use of B’seconomic organization in lieu of hisown. A
is generating a particular demand, or market, for B’s product, and it is
implicit in the arrangement that, thereafter, the two businesses will remain
in akind of symbiotic relationship, bound together by close economic ties.
The continuity of the work, and the preservation of a close economic
relationship, between the two partiesisimplicit in subcontracting and does
not, initself, establish atransfer of al, or part, of abusiness. If itisclear on
the evidence, however, that B is unable to fulfill A’s requirements with his
existing equipment or organization, and received from A a transfer of
capital, assets, equipment, managerial skills, employees or know how, then
thetransactionsno longer lookslike a simple contracting out of work. A may
not be making use of B's economic organization, rather A may be
transferring part of his economic organization to B ... or merely permitting
B to make use of his(A'’s) organization whileretaining control and direction
of the related economic activity. Of course, it isto be expected that when A
phases out part of his operation there may be certain equipment or assets
which are now surplus and which can be disposed of on the market. These
assets may, as a matter of convenience, be purchased by B. None of these
factors equivocally demonstrates or forecloses the application of section 55
(or section 1(4)). If, however, “ but for” the transfer of such assets, licences,
know how or property interests from A, B would be unable to fulfill the
contract, then it iseasier to infer a transfer of part of A’sbusiness - albeit a
part which A no longer wishes to operate itself. [emphasis added]

[61] IntheReconsiderationPanel’ sanalysis, all elementsto betakeninto account hadto originate
“from the business.” This approach ignores the commercial realities of the closely related entities,
and eliminated from the Reconsideration Panel’s consideration Finning’'s $87M capital infusion,
which was perhaps the most critical aspect to the establishment of OEM as a viable, ongoing
business operation.

[62] Therespondents here argue that the transfer of capital should not be considered in this case
because it did not derive from the CRC operations, and that the Reconsideration Panel recognized
that modern multi-national corporate enterprises operate by division. In this context, it was argued
that the transfer of assets from an unrelated part of the multi-national corporation does not
necessarily constitute transfer of the business to a new venture.
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[63] We agree, and had Finning transferred equipment from an unrelated plant, that would, at
most, beasmall factor supporting asuccessorship finding. However, thetransfer of equipment from
someunrelated plant isnot what isat issue here. Rather, the question relatesto thetransfer of capital
from Finning to OEM. Finning acknowledgesthat it initially considered investing itsresourcesinto
constructing a new CRC facility. Had it done so using a new corporate vehicle to set up the new
CRC, the transfer of capital would certainly have been afactor favouring a successorship finding.
Transfer of capital to OEM towards the construction of a new facility located only a few blocks
away from the CRC does not change thisreality.

[64] Furthermore, the characterization of the capital contribution as being unrelated to the CRC
or its operations simply ignores the underlying reality of the reorganization. The Original Panel
recognized that it was unlikely that equipment from the CRC would be transferred, since Finning
had allowed it to become obsolete. It regarded the transfer of capital as being in lieu of transfer of
equipment. The Original Panel’s concluded (at para 71):

...wefail to seeany meaningful difference between apredecessor that
sellsland, buildings, equipment and other assets to a successor, and
onethat provides money to the successor so it can go and buy itsown
assets.

[65] The logic of this determination is readily apparent. An industrial enterprise can either
reinvest its revenues in the enterprise by periodically replacing or updating equipment or it can
maximize short-term profitability and allow itsequi pment to become obsol ete. Thislatter choicewill
result in the need, at some point, to use the resources of the entire corporation to fund the update if
it later becomes necessary.

[66] Here, Finning reached the stage where the CRC was obsolete and considered whether it
would re-invest to upgrade the CRC or simply replace it. Regardless of the option chosen, Finning
would contribute its capital to the project. Given the liquidity of capital, exact tracing of revenues
will be impossible. Had Finning raised the capital by borrowing, or a new share issue, it would
nevertheless still be atransfer of capital intended to replace or refurbish the CRC.

[67] We regject the argument that capital contribution ought not to be considered because
bargaining rights only attach to the business, and we do not read Lester as support for that
proposition. The Board often considers factors not tied to bargaining rights. For example, the
transfer of work isoften animportant factor intheanalysis, despite the notion that bargaining rights
do not attach to the “work” alone. Nonetheless, that does not prevent it from being taken into
account as afactor in the analysis. The same can be said of atransfer of capital.

[68] The Board has also considered factors that involve contributions from related parties not
directly involved in the transfer or disposition. One factor that has often been considered is the
presenceof any restrictive covenants/non-competition provisionsbetween therelated parties. These
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covenants often include those given by parties related to the transaction, though not directly
involvedinthe“transfer”: see USWAA Local 5220 v. GenAlta Recycling, AltaSteel Ltd. and James
Metals, [2001] Alta. L.R.B.R. 376 at para. 59, aff’d at GenAlta Recycling Inc. vU.SW.A., Local
5220, [2001] Alta. L.R.B.R. 466, 2001 CarswellAlta 1954 (Q.B.). Similarly, a factor taken into
account in Carpenters 1325 v. Bay Acrylicsand Thiele Drywall, [1991] Alta. L.R.B.R. 97 wasthe
involvement of an independent, intermediary company that |leased the premises of the predecessor
company and subletted those same premises to the successor. This was considered to be an
aternative form of financing, since it permitted the successor to take over the premises of the
predecessor company. These decisions support the notion that a proper successorship analysis must
be determined based on the particular factsin each case, using abroad and expansive approach that
takes into account the realities of the transaction.

[69] The respondents also argue that the Reconsideration Panel’ s decision accords with earlier
decisions of the Board, particularly the decisions in United Food and Commercial Workers
International Union Local 280-P v. Canada Packers Inc. And Prairie Margarine, [1986]
AltaL.R.B.R. 417 (“Canada Packers’) and Tri-Municipal. Both these decisions may be
distinguished on their facts. In Canada Packers, the parent company invested as a fifty per cent
shareholder in a new company that engaged in a new business in which ninety per cent of the
production was unrelated to what had been donein the phased out operation. In thiscase, ninety per
cent of the production duplicates the work done at the CRC and the parent company provided one
hundred percent of the capital for the new plant after it had already designated much of the same
money to rebuild the CRC.

[70] In Tri-Municipal, three municipalities built a facility together. One of the three
municipalities owned and operated asimilar facility, and the union representing the empl oyeeswho
previously worked at that facility unsuccessfully sought a successorship ruling. In that case, only
one third of the funding came from the predecessor. Furthermore, the predecessor was not in a
position to guarantee any level of business, in contrast to the substantial business that is being
conveyed to OEM in this case. Both Canada Packers and Tri-Municipal demonstrate that
successorship decisions are fact specific in which multiple factors need to be considered in arriving
at aresult.

[71] We conclude that the Reconsideration Panel was patently unreasonable in failing to adopt
the standard anal ytical approach that requiresabroad, expansive and purposiveinterpretation of the
legidative provisions, particularly where related parties areinvolved. The Reconsideration Panel’ s
test, which strictly limitstheanal ysisby asking what fundamental componentshave beentransferred
from the business or part of the business to the new enterprise, was not taken from prior Board
jurisprudence or from Information Bulletin #21. In consequence, the Reconsideration Panel’s
determination against successorshipisset aside. Practically, that |eavesthe Original Panel’ sdecision
in place.

Common Control
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[72] TheUnion also raised argumentsin relation to the common control provisions of the Code.
Asdiscussed earlier, we do not find it necessary to address the Union’ s arguments on this point in
light of its success on the other issues.

Appeal heard on May 01, 2007
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D was employed by the Department of Justice for the Province of New Brunswick. He
held aposition under the Civil Service Act and was an office holder “at pleasure”’. Hisprobationary
period was extended twice and the employer reprimanded him on three separate occasions during
the course of his employment. On the third occasion, aformal letter of reprimand was sent to D
warning him that hisfailure to improve his performance would result in further disciplinary action
up to and including dismissal. While preparing for ameeting to discuss D’ s performance review the

employer concluded that D was not right for the job. A formal letter of termination was delivered



to D’slawyer the next day. Cause for the termination was explicitly not alleged and D was given

four months' pay in lieu of notice.

D commenced the grievance process under s. 100.1 of the Public Service Labour
RelationsAct (“PSLRA”"), alleging that the reasonsfor the employer’ sdissati sfaction were not made
known, that he did not receive a reasonable opportunity to respond to the concerns, that the
employer’ sactionsin terminating him were without notice, due process or procedural fairness, and
that the length of the notice period was inadequate. The grievance was denied and then referred to
adjudication. A preliminary issue of statutory interpretation arose as to whether, where dismissal
was with notice or pay in lieu thereof, the adjudicator was authorized to determine the reasons
underlying the province's decision to terminate. The adjudicator held that the referential
incorporation of s. 97(2.1) of the PSLRA into s. 100.1(5) of that Act meant that he could determine
whether D had been discharged or otherwisedisciplined for cause. Ultimately, the adjudicator made
no finding as to whether the discharge was or was not for cause. In his decision on the merits, he
found that the termination letter effected termination with pay in lieu of notice and that the
termination wasnot disciplinary. AsD’semployment was hybridin character, the adjudicator held
that D wasentitled to and did not receive procedural fairnessinthe employer’ sdecisiontoterminate
hisemployment. He declared that the termination wasvoid ab initio and ordered D reinstated as of
the date of dismissal, adding that in the event that his reinstatement order was quashed on judicial

review, he would find the appropriate notice period to be eight months.

On judicia review, the Court of Queen’s Bench applied the correctness standard and

guashed the adjudicator’s preliminary decision, concluding that the adjudicator did not have



jurisdiction to inquire into the reasons for the termination, and that his authority was limited to
determining whether the notice period was reasonable. On the merits, the court found that D had
received procedural fairness by virtue of the grievance hearing before the adjudicator. Concluding
that the adjudicator’ s decision did not stand up to review on areasonableness simpliciter standard,
the court quashed the reinstatement order but upheld the adjudicator’ s provisional award of eight
months' notice. The Court of Appeal held that the proper standard with respect to theinterpretation
of the adjudicator’ sauthority under the PSLRA was reasonableness simpliciter, not correctness, and
that the adjudicator’ sdecision wasunreasonable. It found that wherethe employer electsto dismiss
with notice or pay in lieu of notice, s. 97(2.1) of the PS_RA does not apply and the employee may
only grieve the length of the notice period. It agreed with the reviewing judge that D’s right to

procedural fairness had not been breached.

Held: The appeal should be dismissed.

Per McLachlin C.J. and Bastarache, LeBel, Fishand AbellaJl.: Despiteitsclear, stable
constitutional foundations, the system of judicia review in Canada has proven to be difficult to
implement. It isnecessary to reconsider both the number and definitions of the various standards
of review, and the analytical process employed to determine which standard applies in a given
situation.  Notwithstanding the theoretical differences between the standards of patent
unreasonableness and reasonableness simpliciter, any actual difference between them in terms of
their operation appearsto beillusory. There ought to be only two standards of review: correctness

and reasonableness. [32] [34] [41]



When applying the correctness standard in respect of jurisdictional and some other
guestions of law, a reviewing court will not show deference to the decision maker’'s reasoning
process; it will rather undertake its own analysis of the question and decide whether it agrees with
the determination of the decision maker; if not, the court will substitute its own view and provide
the correct answer. A court conducting areview for reasonablenessinquiresinto the qualities that
make adecisionreasonable. Reasonablenessisconcerned mostly with the existence of justification,
transparency and intelligibility within the decision-making process and with whether the decision
fallswithin arange of possible, acceptable outcomeswhich are defensiblein respect of thefactsand
thelaw. It isadeferential standard which requires respect for the legislative choicesto leave some
matters in the hands of administrative decision makers, for the processes and determinations that
draw on particular expertise and experiences, and for the different roles of the courts and

administrative bodies within the Canadian constitutional system. [47-50]

An exhaustive analysisis not required in every case to determine the proper standard
of review. Courts must first ascertain whether the jurisprudence has already determined in a
satisfactory manner the degree of deference to be accorded to a decision maker with regard to a
particular category of question. If the inquiry proves unfruitful, courts must analyze the factors
making it possible to identify the proper standard of review. The existence of aprivative clauseis
a strong indication of review pursuant to the reasonableness standard, since it is evidence of
Parliament or alegidlature’ sintent that an administrative decision maker be given greater deference
and that interference by reviewing courts be minimized. It isnot, however, determinative. Where
the question is one of fact, discretion or policy, or where the legal issue is intertwined with and

cannot be readily separated from the factua issue, deference will usualy apply automatically.



Deference will usually result where a decision maker is interpreting its own statute or statutes
closely connected to its function, with which it will have particular familiarity. While deference
may also be warranted where an administrative decision maker has devel oped particular expertise
in the application of a general common law or civil law rule in relation to a specific statutory
context, a question of law that is of central importance to the legal system as awhole and outside
the specialized area of expertise of the administrative decision maker will aways attract a
correctness standard. So will atrue question of vires, a question regarding the jurisdictional lines
between two or more competing specialized tribunals, and a constitutional question regarding the

division of powers between Parliament and the provinces in the Constitution Act, 1867. [52-62]

The standard of reasonableness applied on theissue of statutory interpretation.
While the question of whether the combined effect of ss. 97(2.1) and 100.1 of the PSLRA
permits the adjudicator to inquire into the employer’s reason for dismissing an employee
with notice or pay in lieu of notice is a question of law, it is not one that is of central
importanceto thelegal system and outside the specialized expertise of the adjudicator, who
was in fact interpreting his enabling statute. Furthermore, s. 101(1) of the PSLRA includes
afull privative clause, and the nature of the regime favours the standard of reasonabl eness.
Here, the adjudicator’ sinterpretation of the law was unreasonabl e and his decision does not
fall within the range of acceptable outcomes that are defensible in respect of the facts and
the law. The employment relationship between the parties in this case was governed by
private law. The combined effect of ss. 97(2.1) and 100.1 of the PSLRA cannot, on any
reasonableinterpretation, removethe employer’ sright, under the ordinary rules of contract,

to discharge an employee with reasonable notice or pay in lieu thereof without asserting



cause. By giving the PSLRA an interpretation that allowed him to inquire into the reasons
for discharge, the adjudicator adopted a reasoning process that was fundamentally

inconsistent with the employment contract and, thus, fatally flawed. [66-75]

On the merits, D was not entitled to procedural fairness. Where a public
employee is employed under a contract of employment, regardless of his or her status as a
public office holder, the applicable law governing hisor her dismissal isthe law of contract,
not genera principles arising out of public law. Where a dismissal decision is properly
withinthe public authority’ spowersand istaken pursuant to acontract of employment, there
is no compelling public law purpose for imposing a duty of fairness. The principles
expressed in Knight v. Indian Head School Division No. 19 in relation to the general duty
of fairness owed by public authorities when making decisions that affect the rights,
privileges or interests of individuals are valid and important. However, to the extent that
Knight ignored the important effect of a contract of employment, it should not be followed.
In the case at bar, D was a contractual employee in addition to being a public office holder.
Section 20 of the Civil Service Act provided that asacivil servant he could only be dismissed
in accordance with the ordinary rules of contract. To consider apublic law duty of fairness
issue where such a duty exists falls squarely within the adjudicator’s task to resolve a
grievance. Where, ashere, therelationshipiscontractual, it was unnecessary to consider any
publiclaw duty of procedural fairness. By imposing procedural fairnessrequirementsonthe
respondent over and above its contractual obligations and ordering the full “reinstatement”
of D, the adjudicator erred and his decision was therefore correctly struck down. [76-78]

[81] [84] [106] [114] [117]



Per Binnie J.: Themajority reasonsfor setting aside the adjudicator ruling were
generally agreed with, however the call of the majority to re-evaluate the pragmatic and
functional test and to re-assess “the structure and characteristics of the system of judicial
review as a whole” and to develop a principled framework that is “more coherent and
workable” invites a broader reappraisal. Judicia review is an ideathat has lately become
unduly burdened with law office metaphysics. Litigantsfind the court’ s attention focussed
not ontheir complaints, or thegovernment’ sresponse, but on lengthy and arcane discussions
of something they aretold isthe pragmatic and functional test. The Court should at least (i)
establish some presumptive rules and (ii) get the parties away from arguing about the tests

and back to arguing about the substantive merits of their case. [119-122] [133] [145]

The distinction between “patent unreasonableness’ and reasonableness
simpliciter isnow to beabandoned. Therepeated attemptsto explainthe difference between
thetwo, wasin hindsight, unproductive and distracting. However, abroad reappraisal of the
system of judicial review should explicitly address not only administrative tribunals but
issuesrel ated to other typesof administrative bodiesand statutory decision makersincluding
mid-level bureaucrats and, for that matter, Ministers. If logic and language cannot capture
the distinction in one context, it must equally be deficient elsewhere in the field of judicial

review. [121-123] [134-135] [140]

It should be presumed that the standard of review of an administrative outcome
on grounds of substance is reasonableness. In accordance with the ordinary rules of

litigation, it should also be presumed that the decision under review is reasonable until the



applicant shows otherwise. An applicant urging the non-deferential “correctness’ standard
should be required to demonstrate that the decision rests on an error in the determination of
a legal issue not confided (or which constitutionally could not be confided) to the
administrative decision maker to decide, whether in relation to jurisdiction or the general
law. Thelogic of the constitutional limitationisobvious. If the limitation did not exist, the
government could transfer the work of the courts to administrative bodies that are not
independent of the executive and by statute immunize the decisions of these bodies from
effectivejudicial review. Questionsof law outsidethe administrative decision maker’ shome
statute and closely related rules or statutes which require his or her expertise should also be
reviewable on a “correctness’ standard whether or not it meets the majority’s additional
requirement that it be “of central importanceto thelegal system asawhole’. The standard
of correctness should also apply to the requirements of “procedural fairness’, which will
vary with the type of decision maker and the type of decision under review. Nobody should
have his or her rights, interests or privileges adversely dealt with by an unjust process.

[127-129] [146-147]

On the other hand when the application for judicial review challenges the
substantive outcome of an administrative action, the judge is invited to cross the line into
second-guessing matters that lie within the function of the administrator. This is
controversial because it is not immediately obvious why a judge's view of the
reasonableness of an administrative policy or the exercise of an administrative discretion
should be preferred to that of the administrator to whom Parliament or a legislature has

allocated the decision, unless there is a full statutory right of appeal to the courts, or it is



otherwise indicated in the conferring legislation that a* correctness’ standard is intended.

[130]

Abandonment of the distinction between reasonableness simpliciter and patent
unreasonableness has important implications. The two different standards addressed not
merely “the magnitude or the immediacy of the defect” in the administrative decision but
recognized that different administrative decisions command different degrees of deference,

depending on who is deciding what. [135]

“Contextualizing” a single standard of “reasonableness’ review will shift the
courtroom debate from choosing between two standards of reasonableness that each
represented a different level of deference to a debate within a single standard of

reasonabl eness to determine the appropriate level of deference. [139]

Thusasingle “reasonableness’ standard will now necessarily incorporate both
the degree of deference owed to the decision maker formerly reflected in the distinction
between patent unreasonabl eness and reasonableness simpliciter, and an assessment of the
range of options reasonably open to the decision maker in the circumstances. The judge’'s
role is to identify the outer boundaries of reasonable outcomes within which the

administrative decision maker isfreeto choose. [141] [149]

A single“reasonableness’ standard isabig tent that will have to accommodate

alot of variables that inform and limit a court’s review of the outcome of administrative



decision making. “Contextualizing” the reasonableness standard will require areviewing
court to consider the precise nature and function of the decision maker including its
expertise, the terms and objectives of the governing statute (or common law) conferring the
power of decision including the existence of a privative clause and the nature of the issue
being decided. Careful consideration of these matterswill reveal the extent of thediscretion
conferred. In some cases the court will have to recognize that the decision maker was
required to strike aproper balance (or achieve proportionality) between the adverse impact
of adecision on the rights and interests of the applicant or others directly affected weighed
against the public purpose which is sought to be advanced. In each case careful
consideration will have to be given to the reasons given for the decision. This list of
“contextual” considerations is non-exhaustive. A reviewing court ought to recognize
throughout the exercise that fundamentally the “reasonableness’ of the administrative

outcome is an issue given to another forum to decide. [144] [151-155]

Per Deschamps, Charron and Rothstein JJ.: Any review starts with the
identification of the questions at issue as questions of law, questions of fact or questions of
mixed fact and law. In the adjudicative context, decisions on questions of fact, whether
undergoing appellate review or administrative law review, always attract deference. When
thereis a privative clause, deference is owed to the administrative body that interprets the
legal rulesit was created to interpret and apply. If the body overstepsits delegated powers,
if itisasked to interpret lawsin respect of which it does not have expertise or if Parliament
or a legidlature has provided for a statutory right of review, deference is not owed to the

decision maker. Finally, when considering a question of mixed fact and law, areviewing



court should show an adjudicator the same deference as an appeal court would show alower

court. [158-164]

Here, theemployer’ scommon law right to dismisswithout causewasthestarting
point of the analysis. Since the adjudicator does not have specific expertise in interpreting
the common law, the reviewing court can proceed to its own interpretation of the applicable
rules and determine whether the adjudicator could enquire into the cause of the dismissal.
The applicable standard of review iscorrectness. The distinction between the common law
rules of employment and the statutory rules applicable to aunionized employeeis essential
if s.97(2.1) of the PSLRA isto be applied mutatis mutandis to the case of a non-unionized
employee as required by s. 100.1(5) of the PSLRA. The adjudicator’s failure to inform
himself of thiscrucial differenceled himtolook for acausefor the dismissal, which was not
relevant. Even if deference had been owed to the adjudicator, his interpretation could not
have stood. Employment security is so fundamental to an employment relationship that it
could not have been granted by the legislature by providing only that the PSLRA was to

apply mutatis mutandis to non-unionized employees. [168-171]
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delivered by

BASTARACHE AND LEBEL JJ. —

|. Introduction

[1] Thisappeal callson the Court to consider, once again, the troubling question of
the approach to be taken in judicial review of decisions of administrative tribunals. The
recent history of judicial review in Canada has been marked by ebbsand flows of deference,
confounding tests and new words for old problems, but no solutions that provide real
guidance for litigants, counsel, administrative decision makers or judicia review judges.

Thetime has arrived for areassessment of the question.

A. Facts

[2] Theappellant, David Dunsmuir, was employed by the Department of Justicefor
the Province of New Brunswick. Hisemployment began on February 25, 2002, asalLega
Officer inthe Fredericton Court ServicesBranch. Theappellant wasplaced onaninitial six-
month probationary term. On March 14, 2002, by Order-in-Council, hewas appointed to the
offices of Clerk of the Court of Queen’s Bench, Trial Division, Administrator of the Court
of Queen’sBench, Family Division, and Clerk of the Probate Court of New Brunswick, all

for the Judicial District of Fredericton.



[3] The employment relationship was not perfect. The appellant’s probationary
period was extended twice, to the maximum 12 months. At the end of each probationary
period, the appellant wasgiven aperformancereview. Thefirst suchreview, which occurred
in August 2002, identified four specific areas for improvement. The second review, three
monthslater, cited the samefour areasfor development, but noted improvementsintwo. At
the end of the third probationary period, the Regional Director of Court Services noted that
the appellant had met all expectations and his employment was continued on a permanent

basis.

[4] The employer reprimanded the appellant on three separate occasions during the
course of hisemployment. Thefirstincident occurredin July 2002. The appellant had sent
an email to the Chief Justice of the Court of Queen’s Bench objecting to arequest that had
been made by the judge of the Fredericton Judicial District for the preparation of a practice
directive. The Regional Director issued areprimand letter to the appellant, explaining that
the means he had used to raise his concerns were inappropriate and exhibited serious error
in judgment. In the event that a similar concern arose in the future, he was directed to
discuss the matter first with the Registrar or the Regional Director. The letter warned that
failure to comply would lead to additional disciplinary measures and, if necessary, to

dismissal.

[5] A second disciplinary measure occurred when, in April 2004, it came to the
attention of the Assistant Deputy Minister that the appellant was being advertised as a

lecturer at legal seminarsofferedintheprivatesector. Theappellant had inquired previously



into the possibility of doing legal work outside his employment. In February 2004, the
Assistant Deputy Minister had informed him that lawyers in the public service should not
practise law in the private sector. A month later, the appellant wrote a letter to the Law
Society of New Brunswick stating that his participation as a non-remunerated |lecturer had
been vetted by his employer, who had voiced no objection. On June 3, 2004, the Assistant
Deputy Minister issued to the appellant written notice of a one-day suspension with pay
regarding the incident. The letter also referred to issues regarding the appellant’s work
performance, including complaints from unnamed staff, lawyers and members of the public
regarding hisdifficultieswith timelinessand organization. Thissecond letter concluded with
the statement that “[f]uture occurrences of this nature and failure to devel op more efficient

organized work habits will result in disciplinary action up to and including dismissal.”

[6] Third, onJuly 21, 2004, the Regional Director wroteaformal | etter of reprimand
to theappellant regarding three alleged incidentsrel ating to hisjob performance. Thisletter,
too, concluded with awarning that the appellant’s failure to improve his organization and
timeliness would result in further disciplinary action up to and including dismissal. The
appellant responded to the letter by informing the Regional Director that he would be
seeking legal advice and, until that time, would not meet with her to discuss the matter

further.

[7] A review of the appellant’ s work performance had been due in April 2004 but
did not take place. The appellant met with the Regional Director on a couple of occasions

to discuss backlogs and organizational problems. Complaints were relayed to her by staff



but they were not documented and it is unknown how many complaintsthere had been. The

Regional Director notified the appellant on August 11, 2004, that his performance review

was overdue and would occur by August 20. A meeting had been arranged for August 19

between the appellant, the Regional Director, the Assistant Deputy Minister and counsel for

the appellant and the employer. While preparing for that meeting, the Regional Director and

the Assistant Deputy Minister concluded that the appellant was not right for the job. The

scheduled meeting was cancelled and a termination notice was faxed to the appellant. A

formal | etter of termination fromthe Deputy Minister wasdeliveredtotheappellant’ slawyer

the next day. The letter terminated the appellant’ s employment with the Province of New

Brunswick, effective December 31, 2004. It read, in relevant part:

[8]

| regret to adviseyou that | have cometo the conclusion that your particular skill
set does not meet the needs of your employer in your current position, and that
it is advisable to terminate your employment on reasonabl e notice, pursuant to
section 20 of the Civil Service Act. You are accordingly hereby advised that
your employment with the Province of New Brunswick will terminate on
December 31, 2004. Cause for termination is not alleged.

To aid in your search for other employment, you are not required to report to
work during the notice period and your salary will be continued until the date
indicated or for such shorter period as you require either to find a job with
equivalent remuneration, or you commence self-employment.

In the circumstances, we would request that you avoid returning to the
workplace until your departure has been announced to staff, and until you have
returned your keys and government identification to your supervisor, Ms.
Laundry as well as any other property of the employer still in your possession

On February 3, 2005, the appellant was removed from his statutory offices by

order of the Lieutenant-Governor in Council.



[9] The appellant commenced the grievance process under s. 100.1 of the Public
Service Labour Relations Act, R.S.N.B. 1973, c. P-25 (“PSLRA”; see Appendix), by letter
to the Deputy Minister on September 1, 2004. That provision grants non-unionized
employees of the provincial public service the right to file a grievance with respect to a
“discharge, suspension or afinancial penalty” (s. 100.1(2)). The appellant asserted several
groundsof complaint in hisgrievanceletter, in particular, that thereasonsfor theemployer’s
dissatisfaction were not made known; that he did not receive a reasonable opportunity to
respond to the employer’s concerns; that the employer’s actions in terminating him were
without notice, due process or procedural fairness; and that the length of the notice period
was inadequate. The grievance was denied. The appellant then gave notice that he would
refer the grievance to adjudication under the PSLRA. The adjudicator was selected by

agreement of the parties and appointed by the Labour and Employment Board.

[10] The adjudication hearing was convened and counsel for the appellant produced
as evidence a volume of 169 documents. Counsel for the respondent objected to the
inclusion of almost half of the documents. The objection was made on the ground that the
documentswereirrelevant sincetheappel lant’ sdismissal wasnot disciplinary but rather was
atermination on reasonable notice. The preliminary issuetherefore arose of whether, where
dismissal waswith notice or pay in lieu thereof, the adjudicator was authorized to assessthe
reasons underlying the province's decision to terminate. Following his preliminary ruling

on that issue, the adjudicator heard and decided the merits of the grievance.



B. Decisions of the Adjudicator

(1) Preliminary Ruling (January 10, 2005)

[11] The adjudicator began his preliminary ruling by considering s. 97(2.1) of the
PSLRA. He reasoned that because the appellant was not included in a bargaining unit and
there was no collective agreement or arbitral award, the section ought to be interpreted to
mean that where an adjudicator determinesthat an employee has been discharged for cause,
the adjudicator may substitute another penalty for the discharge as seemsjust and reasonable
in the circumstances. The adjudicator considered and relied on the decision of the New
Brunswick Court of Appeal in Chalmers (Dr. Everett) Hospital v. Mills(1989), 102 N.B.R.

(2d) 1.

[12] Turning to s. 100.1 of the PSLRA, he noted the referential incorporation of s. 97
ins. 100.1(5). He stated that such incorporation * necessarily means that an adjudicator has
jurisdiction to make the determination described ins. 97(2.1), i.e. that an employee has been
discharged or otherwise disciplined for cause” (p. 5). The adjudicator noted that an
employee to whom s. 20 of the Civil Service Act, SN.B. 1984, c. C-5.1 (see Appendix),
appliesmay bedischarged for cause, with reasonabl e notice or with pay inlieu of reasonable
notice. He concluded by holding that an employer cannot avoid an inquiry into its real
reasons for dismissing an employee by stating that cause is not alleged. Rather, agrieving
employeeisentitled to an adjudication asto whether adischarge purportedly with notice or

pay in lieu thereof wasin fact for cause. He therefore held that he had jurisdiction to make



such a determination.

(2) Ruling on the Merits (February 16, 2005)

[13] In his decision on the merits, released shortly thereafter, the adjudicator found
that the termination letter of August 19 effected termination with pay in lieu of notice. The
employer did not allege cause. Inquiring into the reasons for dismissal the adjudicator was
satisfied that, on hisview of the evidence, the termination was not disciplinary. Rather, the
decision to terminate was based on the employer’s concerns about the appellant’s work

performance and his suitability for the positions he held.

[14] The adjudicator then considered the appellant’s claim that he was dismissed
without procedural fairness in that the employer did not inform him of the reasons for its
dissatisfaction and did not give him an opportunity to respond. The adjudicator placed some
responsibility on the employer for cancelling the performance review scheduled for August
19. He aso opined that the employer was not so much dissatisfied with the appellant’s

quality of work aswith hislack of organization.

[15] Theadjudicator’ sdecision relied on Knight v. Indian Head School Division No.
19,[1990] 1 S.C.R. 653, for therelevant legal principlesregarding theright of “at pleasure”
office holders to procedural fairness. As the appellant’s employment was “hybrid in
character” (para. 53) — he was both a Legal Officer under the Civil Service Act and, as

Clerk, an office holder “at pleasure” — the adjudicator held that the appellant was entitled



to procedural fairnessin the employer’ sdecision to terminate hisemployment. He declared
that the termination was void ab initio and ordered the appel lant reinstated as of August 19,

2004, the date of dismissal.

[16] Theadjudicator added that in the event that hisreinstatement order was quashed

on judicia review, he would find the appropriate notice period to be eight months.

C. Judicial History

(1) Court of Queen’sBench of New Brunswick (2005), 293 N.B.R. (2d) 5, 2005
NBQB 270

[17] TheProvince of New Brunswick applied for judicial review of theadjudicator’s
decision on numerousgrounds. In particular, it argued that the adjudicator had exceeded his
jurisdictionin hispreliminary ruling by holding that he was authorized to determinewhether
the termination was in fact for cause. The Province further argued that the adjudicator had
acted incorrectly or unreasonably in deciding the procedural fairnessissue. The application

was heard by Rideout J.

[18] The reviewing judge applied a pragmatic and functional analysis, considering
the presence of afull privative clause in the PSLRA, the relative expertise of adjudicators
appointed under the PSLRA, the purposes of ss. 97(2.1) and 100.1 of the PSLRA aswell as
s. 20 of the Civil Service Act, and the nature of the question asone of statutory interpretation.

He concluded that the correctness standard of review applied and that the court need not



show curial deference to the decision of an adjudicator regarding the interpretation of those

statutory provisions.

[19] Regarding the preliminary ruling, the reviewing judge noted that the appellant
was employed “at pleasure” and fell under s. 20 of the Civil Service Act. In hisview, the
adjudicator had overlooked the effects of s. 20 and had mistakenly given ss. 97(2.1) and
100.1 of the PS_RA asubstantive, rather than procedural, interpretation. Those sectionsare
procedural in nature. They provide an employee with aright to grieve hisor her dismissal
and set out the steps that must be followed to pursue agrievance. The adjudicator isbound
to apply the contractual provisions as they exist and has no authority to change those
provisions. Thus, in casesin which s. 20 of the Civil Service Act applies, the adjudicator
must apply the ordinary rulesof contract. Thereviewing judge held that the adjudicator had
erred inremoving thewords* and the coll ective agreement or arbitral award doesnot contain
a specific penalty for the infraction that resulted in the employee being discharged or
otherwise disciplined” from s. 97(2.1). Thosewordslimit s. 97(2.1) to employeeswho are
not employed “ at pleasure”. Intheview of thereviewing judge, the adjudicator did not have
jurisdiction to inquire into the reasons for the termination. His authority was limited to

determining whether the notice period was reasonable. Having found that the adjudicator

had exceeded hisjurisdiction, the reviewing judge quashed his preliminary ruling.

[20] With respect to the adjudicator’s award on the merits, the reviewing judge
commented that some aspects of the decision are factual in nature and should be reviewed

on a patent unreasonabl eness standard, while other aspectsinvolve questions of mixed fact



and law which are subject to a reasonableness simpliciter standard. The reviewing judge
agreed with the Province that the adjudicator’s reasons do not stand up to a “somewhat
probing examination” (para. 76). Thereviewing judge held that the adjudicator’ s award of
reinstatement could not stand as he was not empowered by the PSLRA to make Lieutenant-
Governor in Council appointments. In addition, by concluding that the decision was void
ab initio owing to a lack of procedural fairness, the adjudicator failed to consider the
doctrine of adequate alternative remedy. The appellant received procedura fairness by
virtue of the grievance hearing before the adjudicator. The adjudicator had provisionally
increased the noti ce period to eight months— that provided an adequate al ternative remedy.
Concluding that the adjudicator’s decision did not stand up to review on a reasonableness
simpliciter standard, the reviewing judge quashed the reinstatement order but upheld the

adjudicator’ s provisional award of eight months’ notice.

(2) Court of Appea of New Brunswick (2006), 297 N.B.R. (2d) 151, 2006
NBCA 27

[21] The appellant appealed the decision of the reviewing judge. The Court of
Appeal, Robertson JA. writing, held that the proper standard with respect to the
interpretation of the adjudicator’ sauthority under the PSLRA was reasonablenesssimpliciter
and that the reviewing judge had erred in adopting the correctness standard. The court
reached that conclusion by proceeding through apragmatic and functional analysis, placing
particular emphasis on the presence of afull privative clause in the PSLRA and the relative
expertise of an adjudicator in the labour relations and employment context. The court also

relied on the decision of this Court in Alberta Union of Provincial Employeesv. Lethbridge



Community College, [2004] 1 S.C.R. 727, 2004 SCC 28. However, the court noted that the
adjudicator’s interpretation of the Mills decision warranted no deference and that
“correctnessistheproper review standard when it comesto theinterpretation and application

of caselaw” (para. 17).

[22] Applying the reasonableness simpliciter standard, the court held that the
adjudicator’ s decision was unreasonable. Robertson J.A. began by considering s. 20 of the
Civil Service Act and noted that under the ordinary rules of contract, an employer holdsthe
right to dismiss an employee with cause or with reasonable notice or with pay in lieu of
notice. Section 20 of the Civil Service Act limitsthe Crown’s common law right to dismiss
itsemployeeswithout cause or notice. Robertson J.A. reasoned that s. 97(2.1) of the PSLRA
appliesin principle to non-unionized employees, but that it is only where an employee has
been discharged or disciplined for cause that an adjudicator may substitute such other
penalty as seems just and reasonable in the circumstances. Where the employer elects to
dismiss with notice or pay in lieu of notice, however, s. 97(2.1) does not apply. In such
circumstances, the employee may only grieve the length of the notice period. The only
exception is where the employee alleges that the decision to terminate was based on a

prohibited ground of discrimination.

[23] Ontheissue of procedural fairness, the court found that the appellant exercised
hisright to grieve, and thusafinding that the duty of fairness had been breached waswithout

legal foundation. The court dismissed the appeal.



[24] At issue, firstly isthe approach to be taken in the judicial review of adecision
of aparticular adjudicative tribunal which was seized of a grievance filed by the appellant
after his employment was terminated. This appeal gives us the opportunity to re-examine
the foundations of judicia review and the standards of review applicable in various

situations.

[25] The second issue involves examining whether the appellant who held an office
“at pleasure” in the civil service of New Brunswick, had the right to procedural fairnessin
the employer’ s decision to terminate him. On this occasion, we will reassess the rule that

has found formal expression in Knight.

[26] Thetwo typesof judicia review, on the meritsand on the process, aretherefore

engaged in this case. Our review of the system will therefore be comprehensive, whichis

preferable since a holistic approach is needed when considering fundamental principles.

[1l. Issue 1: Review of the Adjudicator’s Statutory Interpretation Determination

A. Judicial Review

[27] As amatter of constitutional law, judicial review isintimately connected with

the preservation of the rule of law. It is essentially that constitutional foundation which



explains the purpose of judicial review and guides its function and operation. Judicial
review seeksto address an underlying tension between the rule of law and the foundational
democratic principle, which finds an expression in the initiatives of Parliament and
legislatures to create various administrative bodies and endow them with broad powers.
Courts, while exercising their constitutional functions of judicial review, must be sensitive
not only to the need to uphold the rule of law, but also to the necessity of avoiding undue
interferencewith the discharge of administrativefunctionsinrespect of themattersdel egated

to administrative bodies by Parliament and legislatures.

[28] By virtue of therule of law principle, all exercises of public authority must find
their sourceinlaw. All decision-making powershavelegal limits, derived fromtheenabling
statute itself, the common or civil law or the Constitution. Judicial review isthe means by
which the courts supervise those who exercise statutory powers, to ensure that they do not
overstep their legal authority. The function of judicial review is therefore to ensure the

legality, the reasonableness and the fairness of the administrative process and its outcomes.

[29] Administrative powers are exercised by decision makers according to statutory
regimes that are themselves confined. A decision maker may not exercise authority not
specifically assigned to him or her. By acting in the absence of legal authority, the decision
maker transgresses the principle of therule of law. Thus, when areviewing court considers
the scope of adecision-making power or thejurisdiction conferred by a statute, the standard
of review analysis strives to determine what authority was intended to be given to the body

inrelation to the subject matter. Thisisdonewithin the context of the courts' constitutional



duty to ensure that public authorities do not overreach their lawful powers. Crevier v.
Attorney General of Quebec, [1981] 2 S.C.R. 220, at p. 234; aso Dr. Q v. College of
Physicians and Surgeons of British Columbia, [2003] 1 S.C.R. 226, 2003 SCC 19, at para.

21.

[30] In addition to the rolejudicial review playsin upholding the rule of law, it also
performsan important constitutional functioninmaintaining legidativesupremacy. Asnoted
by Justice Thomas Cromwell, “the rule of law is affirmed by assuring that the courts have
the final say on the jurisdictional limits of a tribunal’s authority; second, legidlative
supremacy is affirmed by adopting the principle that the concept of jurisdiction should be
narrowly circumscribed and defined according to theintent of thelegislaturein acontextual
and purposeful way; third, legid ative supremacy isaffirmed and the court-centric conception
of therule of law isreined in by acknowledging that the courts do not have a monopoly on
deciding all questions of law” (“ Appellate Review: Policy and Pragmatism”, in 2006 | saac
Pitblado Lectures, Appellate Courts: Policy, Lawand Practice, V-1, at p. V-12). Inessence,
the rule of law is maintained because the courts have the last word on jurisdiction, and
legislative supremacy is assured because determining the applicable standard of review is

accomplished by establishing legidative intent.

[31] The legidative branch of government cannot remove the judiciary’ s power to
review actionsand decisions of administrative bodiesfor compliance with the constitutional
capacities of the government. Even a privative clause, which provides a strong indication

of legidative intent, cannot be determinative in this respect (Executors of the Woodward



Estatev. Minister of Finance, [1973] S.C.R. 120, at p. 127). Theinherent power of superior
courts to review administrative action and ensure that it does not exceed its jurisdiction
stemsfrom thejudicature provisionsin ss. 96 to 101 of the Constitution Act, 1867: Crevier.
As noted by Beetz J. in U.E.S,, Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, at p. 1090,
“[t]herole of the superior courtsin maintaining therule of law issoimportant that itisgiven
constitutional protection”. Inshort, judicial review isconstitutionally guaranteed in Canada,
particularly with regard to the definition and enforcement of jurisdictional limits. AsLaskin

C.J. explained in Crevier:

Where . . . questions of law have been specifically covered in a privative
enactment, thisCourt, asin Farrah, hasnot hesitated to recognizethislimitation
on judicial review as serving the interests of an express legislative policy to
protect decisionsof adjudicative agenciesfromexternal correction. Thus, it has,
in my opinion, balanced the competing interests of a provincial Legislaturein
its enactment of substantively valid legislation and of the courts as ultimate
interpreters of the British North America Act and s. 96 thereof. The same
considerations do not, however, apply to issues of jurisdiction which are not far
removed from issues of constitutionality. It cannot be left to a provincial
statutory tribunal, in the face of s. 96, to determine the limits of its own
jurisdiction without appeal or review. [pp. 237-38]

Seedso D. J. Mullan, Administrative Law (2001), at p. 50.

[32] Despite the clear, stable constitutional foundations of the system of judicial
review, the operation of judicial review in Canada has been in a constant state of evolution
over theyears, as courts have attempted to devise approachesto judicial review that are both
theoretically sound and effective in practice. Despite efforts to refine and clarify it, the

present system has proven to be difficult to implement. Thetime hasarrived to re-examine



the Canadian approach to judicial review of administrative decisions and develop a

principled framework that is more coherent and workable.

[33] Although theinstant appeal dealswith the particular problem of judicial review
of the decisions of an adjudicative tribunal, these reasons will addressfirst and foremost the
structure and characteristics of the system of judicia review as a whole. In the wake of
Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, Suresh v.
Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1, Mount
Snai Hospital Center v. Quebec (Minister of Health and Social Services), [2001] 2 S.C.R.
281, 2001 SCC 41, and C.U.P.E. v. Ontario (Minister of Labour), [2003] 1 S.C.R. 539, 2003
SCC 29, it has become apparent that the present system must be ssimplified. The comments
of LeBel J.in Chamberlainv. Surrey School District No. 36, [2002] 4 S.C.R. 710, 2002 SCC
86, at paras. 190 and 195, questioning the applicability of the “pragmatic and functional
approach” to the decisions and actions of al kinds of administrative actors, illustrated the

need for change.

B. Reconsidering the Standards of Judicial Review

[34] The current approach to judicial review involves three standards of review,
which range from correctness, where no deference is shown, to patent unreasonableness,
which is most deferential to the decision maker, the standard of reasonableness simpliciter
lying, theoretically, inthemiddle. Inour view, it isnecessary to reconsider both the number

and definitions of the various standards of review, and the analytical process employed to



determine which standard appliesin a given situation. We conclude that there ought to be

two standards of review — correctness and reasonabl eness.

[35] Theexisting systemof judicial review hasitsrootsin several landmark decisions
beginning in the late 1970s in which this Court devel oped the theory of substantive review
to be applied to determinations of law, and determinations of fact and of mixed law and fact
made by administrative tribunals. In Canadian Union of Public Employees, Local 963 v.
New Brunswick Liquor Corp.,[1979] 2S.C.R. 227 (* CUPE”"), Dickson J. introduced theidea
that, depending onthelegal and administrative contexts, aspecialized administrativetribunal
with particular expertise, which has been given the protection of aprivative clause, if acting
within itsjurisdiction, could provide an interpretation of its enabling legislation that would
be allowed to stand unless “so patently unreasonable that its construction cannot be
rationally supported by the relevant legislation and demands intervention by the court upon
review” (p. 237). Prior to CUPE, judicia review followed the “preliminary question
doctrine”, which inquired into whether a tribunal had erred in determining the scope of its
jurisdiction. By simply branding anissueas*jurisdictional”, courtscould replace adecision
of thetribunal with onethey preferred, often at the expense of alegidlativeintention that the
matter lie in the hands of the administrative tribunal. CUPE marked a significant turning
point in the approach of courtsto judicial review, most notably in Dickson J.” swarning that
courts “should not be alert to brand asjurisdictional, and therefore subject to broader curial
review, that which may be doubtfully so” (p. 233). Dickson J.’s policy of judicial respect
for administrative decision making marked the beginning of the modern era of Canadian

administrative law.



[36] CUPE did not do away with correctness review altogether and in Bibeault, the
Court affirmed that there are still questions onwhich atribunal must be correct. AsBeetz J.
explained, “the jurisdiction conferred on administrative tribunals and other bodies created
by statuteislimited, and . . . such atribunal cannot by a misinterpretation of an enactment
assume a power not giventoit by thelegislator” (p. 1086). Bibeault introduced the concept
of a “pragmatic and functional analysis’ to determine the jurisdiction of a tribunal,
abandoning the “preliminary question” theory. In arriving at the appropriate standard of
review, courts were to consider a number of factors including the wording of the provision
conferring jurisdiction on thetribunal, the purpose of the enabling statute, the reason for the
existence of the tribunal, the expertise of its members, and the nature of the problem (p.
1088). The new approach would put “renewed emphasis on the superintending and
reforming function of the superior courts’ (p. 1090). The “pragmatic and functional
analysis’, asit cameto be known, was |later expanded to determine the appropriate degree

of deference in respect of various forms of administrative decision making.

[37] In Canada (Director of Investigation and Research) v. Southam Inc., [1997] 1
S.C.R. 748, athird standard of review wasintroduced into Canadian administrativelaw. The
legislative context of that case, which provided astatutory right of appeal from the decision
of a specialized tribunal, suggested that none of the existing standards was entirely
satisfactory. As a result, the reasonableness simpliciter standard was introduced. It asks
whether the tribunal’ s decision was reasonable. If so, the decision should stand; if not, it

must fall. In Southam, lacobucci J. described an unreasonable decision as one that “is not



supported by any reasons that can stand up to a somewhat probing examination” (para. 56)
and explained that the difference between patent unreasonableness and reasonableness
simpliciter isthe“immediacy” or “ obviousness’ of thedefect inthetribunal’ sdecision (para.
57). The defect will appear on the face of a patently unreasonable decision, but where the

decision is merely unreasonable, it will take a searching review to find the defect.

[38] The three standards of review have since remained in Canadian administrative
law, the approach to determining the appropriate standard of review having been refined in

Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998] 1 S.C.R. 982.

[39] The operation of three standards of review has not been without practical and
theoretical difficulties, neither has it been free of criticism. One mgjor problem liesin
distinguishing between the patent unreasonableness standard and the reasonableness
simpliciter standard. The difficulty in distinguishing between those standards contributes
to the problem of choosing theright standard of review. Aneven greater problemliesinthe
application of the patent unreasonabl eness standard, which at times seemsto require parties

to accept an unreasonable decision.

[40] The definitions of the patent unreasonabl eness standard that arise from the case
law tend to focus on the magnitude of the defect and on the immediacy of the defect (see
Toronto (City) v. C.U.P.E., Local 79, [2003] 3 S.C.R. 77, 2003 SCC 63, at para. 78, per
LeBel J.). Thosetwo hallmarks of review under the patent unreasonableness standard have

been used consistently in the jurisprudence to distinguish it from review under the standard



of reasonablenesssimpliciter. Asit had becomeclear that, after Southam, lower courtswere
struggling with the conceptual distinction between patent unreasonableness and
reasonableness simpliciter, lacobucci J., writing for the Court in Law Society of New
Brunswick v. Ryan, [2003] 1 S.C.R. 247, 2003 SCC 20, attempted to bring some clarity to
theissue. He explained the different operations of the two deferential standardsasfollows,

at paras. 52-53:

[A] patently unreasonable defect, once identified, can be explained simply and
easily, leaving no real possibility of doubting that the decision is defective. A
patently unreasonable decision has been described as “clearly irrational” or

“evidently not in accordance with reason” . . . . A decision that is patently
unreasonableis so flawed that no amount of curial deference can justify letting
it stand.

A decision may be unreasonabl e without being patently unreasonablewhen
the defect in the decision is less obvious and might only be discovered after
“significant searching or testing” (Southam, supra, at para. 57). Explaining the
defect may require a detailed exposition to show that there are no lines of
reasoning supporting the decision which could reasonably lead that tribunal to
reach the decision it did.

[41] Asdiscussed by LeBel J. at lengthin Toronto (City) v. C.U.P.E., notwithstanding
the increased clarity that Ryan brought to the issue and the theoretical differences between
the standards of patent unreasonableness and reasonableness simpliciter, a review of the
casesrevealsthat any actual difference between them in terms of their operation appearsto
beillusory (see a so the comments of AbellaJ. in Council of Canadianswith Disabilitiesv.
ViaRail Canadalnc.,[2007] 1 S.C.R. 650, 2007 SCC 15, at paras. 101-3). Indeed, eventhis
Court divided when attempting to determine whether a particular decision was “ patently

unreasonable’, athough this should have been self-evident under the existing test (see



C.U.P.E. v. Ontario (Minister of Labour)). Thisresult is explained by the fact that both
standards are based on the idea that there might be multiple valid interpretations of a
statutory provision or answersto alegal dispute and that courts ought not to interfere where
the tribunal’s decision is rationally supported. Looking to either the magnitude or the
immediacy of the defect in the tribunal’ s decision provides no meaningful way in practice
of distinguishing between apatently unreasonabl e and an unreasonabledecision. AsMullan

has explained:

[T]o maintain aposition that it isonly the“clearly irrational” that will crossthe
threshold of patent unreasonableness while irrationality ssimpliciter will not is
to make anonsense of thelaw. Attaching the adjective”clearly” toirrational is
surely atautology. Like“uniqueness’, irrationality either exists or it does not.
There cannot be shades of irrationality.

See D. J. Mullan, “Recent Developments in Standard of Review”, in Canadian Bar

Association (Ontario), Taking the Tribunal to Court: A Practical Guide for Administrative

Law Practitioners (2000), at p. 25.

[42] Moreover, even if one could conceive of asituationinwhich aclearly or highly
irrational decision were distinguishable from a merely irrational decision, it would be
unpal atableto require partiesto accept anirrational decision simply because, onadeferential
standard, theirrationality of the decisionisnot clear enough. It isalsoinconsistent with the
rule of law to retain anirrational decision. AsLeBel J. explained in his concurring reasons

in Toronto (City) v. C.U.P.E., a para. 108:

In the end, the essential question remains the same under both standards:



wasthe decision of the adjudicator taken in accordance with reason? Wherethe
answer is no, for instance because the legislation in question cannot rationally
support the adjudicator’ s interpretation, the error will invalidate the decision,
regardless of whether the standard applied is reasonableness simpliciter or
patent unreasonableness. . . .

See also Voice Construction Ltd. v. Construction & General Workers' Union, Local 92,

[2004] 1 S.C.R. 609, 2004 SCC 23, at paras. 40-41, per LeBel J.

C. Two Sandards of Review

[43] The Court hasmoved from ahighly formalistic, artificia “jurisdiction” test that
could easily be manipulated, to a highly contextual “functional” test that provides great
flexibility but little real on-the-ground guidance, and offers too many standards of review.
What is needed is a test that offers guidance, is not formalistic or artificial, and permits

review where justice requiresit, but not otherwise. A simpler test is needed.

(1) Defining the Concepts of Reasonabless and Correctness

[44] Asexplained above, the patent unreasonabl eness standard was devel oped many
years prior to the introduction of the reasonableness simpliciter standard in Southam. The
intermedi ate standard was devel oped to respond to what the Court viewed asproblemsin the
operation of judicial review in Canada, particularly the perceived all-or-nothing approach
to deference, and in order to create a more finely calibrated system of judicia review (see
alsoL. Sossinand C. M. Flood, “ The Contextual Turn: lacobucci’ sLegacy and the Standard

of Review in Administrative Law” (2007), 57 U.T.L.J. 581). However, the analytical



problems that arise in trying to apply the different standards undercut any conceptual
usefulness created by the inherently greater flexibility of having multiple standards of
review. Though we are of the view that the three-standard model istoo difficult to apply to
justify its retention, now, several years after Southam, we believe that it would be a step
backwards to simply remove the reasonableness simpliciter standard and revert to pre-
Southam law. As we see it, the problems that Southam attempted to remedy with the
introduction of theintermediate standard are best addressed not by three standardsof review,

but by two standards, defined appropriately.

[45] Wetherefore conclude that the two variants of reasonablenessreview should be
collapsed into asingle form of “reasonableness’ review. Theresult isasystem of judicial
review comprising two standards— correctness and reasonabl eness. But therevised system
cannot be expected to be simpler and more workable unless the concepts it employs are

clearly defined.

[46] What does this revised reasonableness standard mean? Reasonablenessisone
of themost widely used and yet most complex legal concepts. Inany areaof thelaw weturn
our attention to, wefind oursel vesdealing with the reasonabl e, reasonablenessor rationality.
But what is a reasonable decision? How are reviewing courts to identify an unreasonable

decision in the context of administrative law and, especially, of judicial review?

[47] Reasonablenessisadeferential standard animated by the principlethat underlies

the development of the two previous standards of reasonableness: certain questions that



come beforeadministrativetribunal sdo not lend themsel vesto one specific, particul ar result.
Instead, they may giveriseto anumber of possible, reasonable conclusions. Tribunalshave
a margin of appreciation within the range of acceptable and rational solutions. A court
conducting a review for reasonableness inquires into the qualities that make a decision
reasonable, referring both to the process of articulating the reasons and to outcomes. In
judicia review, reasonableness is concerned mostly with the existence of justification,
transparency and intelligibility within the decision-making process. Butitisalso concerned
with whether the decision falls within arange of possible, acceptable outcomes which are

defensible in respect of the facts and law.

[48] The move towards a single reasonabl eness standard does not pave the way for
amoreintrusivereview by courtsand does not represent areturn to pre-Southamformalism.
In this respect, the concept of deference, so central to judicial review in administrative law,
has perhaps been insufficiently explored in the caselaw. What does deference mean in this
context? Deference is both an attitude of the court and a requirement of the law of judicial
review. It does not mean that courts are subservient to the determinations of decision
makers, or that courts must show blind reverence to their interpretations, or that they may
be content to pay lip serviceto the concept of reasonablenessreview whilein fact imposing
their own view. Rather, deference imports respect for the decision-making process of
adjudicative bodies with regard to both the facts and the law. The notion of deference “is
rooted in part in arespect for governmental decisions to create administrative bodies with
delegated powers’ (Canada (Attorney General) v. Mossop, [1993] 1 S.C.R. 554, at p. 596,

per L’ Heureux-Dubé J., dissenting). We agree with David Dyzenhaus where he states that



the concept of “deference asrespect” requires of the courts* not submission but arespectful
attention to the reasons offered or which could be offered in support of adecision”: “The
Politics of Deference: Judicial Review and Democracy”, in M. Taggart, ed., The Province
of Administrative Law (1997), 279, at p. 286 (quoted with approval in Baker, at para. 65, per

L' Heureux-Dubé J.; Ryan, at para. 49).

[49] Deference in the context of the reasonableness standard therefore implies that
courts will give due consideration to the determinations of decision makers. As Mullan
explains, apolicy of deference* recognizesthereality that, in many instances, thoseworking
day to day intheimplementation of frequently complex administrative schemeshave or will
develop aconsiderabledegree of expertise or field sensitivity to theimperatives and nuances
of thelegidativeregime’: D. J. Mullan, “ Establishing the Standard of Review: The Struggle
for Complexity?’ (2004), 17 C.J.A.L.P. 59, at p. 93. In short, deference requiresrespect for
thelegislative choicesto |eave some mattersin the hands of administrative decision makers,
for the processes and determinationsthat draw on particular expertise and experiences, and
for the different roles of the courts and administrative bodies within the Canadian

constitutional system.

[50] Asimportant asit isthat courts have a proper understanding of reasonableness
review as adeferential standard, it is aso without question that the standard of correctness
must be maintained in respect of jurisdictional and some other questions of law. This
promotesjust decisions and avoidsinconsi stent and unauthorized application of law. When

applying the correctness standard, areviewing court will not show deferenceto thedecision



maker’ s reasoning process; it will rather undertake its own analysis of the question. The
analysis will bring the court to decide whether it agrees with the determination of the
decision maker; if not, the court will substitute itsown view and provide the correct answer.

From the outset, the court must ask whether the tribunal’ s decision was correct.

(2) Determining the Appropriate Standard of Review

[51] Having dealt with the nature of the standards of review, we now turn our
attention to themethod for sel ecting the appropriate standard inindividual cases. Aswewill
now demonstrate, questionsof fact, discretion and policy aswell asquestionswherethelegal
issues cannot be easily separated from the factual issues generally attract a standard of
reasonablenesswhile many legal issues attract astandard of correctness. Some legal issues,

however, attract the more deferential standard of reasonableness.

[52] Theexistenceof aprivativeor preclusive clause givesriseto astrongindication
of review pursuant to the reasonableness standard. This conclusion is appropriate because
aprivative clause is evidence of Parliament or alegislature' s intent that an administrative
decision maker be given greater deference and that interference by reviewing courts be
minimized. This does not mean, however, that the presence of a privative clause is
determinative. The rule of law requires that the constitutional role of superior courts be
preserved and, as indicated above, neither Parliament nor any legislature can completely
removethe courts’ power to review the actions and decisions of administrative bodies. This

power isconstitutionally protected. Judicial review isnecessary to ensurethat the privative



clause is read in its appropriate statutory context and that administrative bodies do not

exceed their jurisdiction.

[53] Where the question is one of fact, discretion or policy, deference will usually
apply automatically (Mossop, at pp. 599-600; Dr. Q, at para. 29; Suresh, at paras. 29-30).
We believethat the same standard must apply to the review of questionswherethelegal and

factual issues are intertwined with and cannot be readily separated.

[54] Guidancewith regard to the questionsthat will be reviewed on areasonableness
standard can be found in the existing case law. Deference will usually result where a
tribunal is interpreting its own statute or statutes closely connected to its function, with
which it will have particular familiarity: Canadian Broadcasting Corp. v. Canada (Labour
Relations Board), [1995] 1 S.C.R. 157, at para. 48; Toronto (City) Board of Education v.
O.SST.F., Didtrict 15, [1997] 1 S.C.R. 487, at para. 39. Deference may also be warranted
where an administrative tribunal has developed particular expertise in the application of a
general common law or civil law rule in relation to a specific statutory context: Toronto
(City) v. C.U.P.E., at para. 72. Adjudication in labour law remains a good example of the
relevance of this approach. The case law has moved away considerably from the strict
position evidenced in McLeod v. Egan, [1975] 1 S.C.R. 517, where it was held that an
administrative decision maker will alwaysrisk having itsinterpretation of an external statute

set aside upon judicial review.

[55] A consideration of the following factors will lead to the conclusion that the



decision maker should be given deference and a reasonabl eness test applied:

* A privatve clause: this is a statutory direction from Parliament or a

legidlature indicating the need for deference.

* A discrete and specia administrative regime in which the decision maker

has special expertise (labour relations for instance).

* The nature of the question of law. A question of law that is of “central
importance to the legal system . . . and outside the . . . specialized area of
expertise” of the administrative decison maker will always attract a
correctness standard (Toronto (City) v. C.U.P.E., at para. 62). On the other
hand, a question of law that does not rise to this level may be compatible

with a reasonabl eness standard where the two above factors so indicate.

[56] If these factors, considered together, point to a standard of reasonableness, the
decision maker’'s decision must be approached with deference in the sense of respect
discussed earlier in these reasons. There is nothing unprincipled in the fact that some
guestions of law will be decided on the basis of reasonableness. It simply meansgiving the
adjudicator’s decision appropriate deference in deciding whether a decision should be

upheld, bearing in mind the factors indicated.

[57] An exhaustive review is not required in every case to determine the proper



standard of review. Here again, existing jurisprudence may be helpful in identifying some
of the questions that generally fall to be determined according to the correctness standard
(Cartaway Resources Corp. (Re), [2004] 1 S.C.R. 672, 2004 SCC 26). This simply means
that the analysis required is aready deemed to have been performed and need not be

repeated.

[58] For example, correctness review has been found to apply to constitutional
questions regarding the division of powers between Parliament and the provinces in the
Constitution Act, 1867: Westcoast Energy Inc. v. Canada (National Energy Board), [1998]
1 S.C.R. 322. Such questions, aswell as other constitutional issues, are necessarily subject
to correctness review because of the unique role of s. 96 courts as interpreters of the
Constitution: Nova Scotia (Workers' Compensation Board) v. Martin, [2003] 2 S.C.R. 504,

2003 SCC 54; Mullan, Administrative Law, at p. 60.

[59] Administrative bodies must also be correct in their determinations of true
guestions of jurisdiction or vires. We mention true questions of viresto distance ourselves
from the extended definitions adopted before CUPE. It is important here to take a robust
view of jurisdiction. We neither wish nor intend to return to the jurisdiction/preliminary
guestion doctrine that plagued the jurisprudencein thisareafor many years. “Jurisdiction”
isintended in the narrow sense of whether or not the tribunal had the authority to make the
inquiry. Inother words, true jurisdiction questions arise where the tribunal must explicitly
determine whether its statutory grant of power gives it the authority to decide a particular

matter. Thetribunal must interpret the grant of authority correctly or itsaction will befound



to beultraviresor to constitute awrongful decline of jurisdiction: D. J. M. Brown and J. M.
Evans, Judicial Review of Administrative Action in Canada (loose-leaf), at pp. 14-3 to 14-6.
An example may be found in United Taxi Drivers Fellowship of Southern Alberta v.
Calgary (City), [2004] 1 S.C.R. 485, 2004 SCC 19. In that case, the issue was whether the
City of Cagary was authorized under the relevant municipal acts to enact bylaws limiting
the number of taxi plate licences (para. 5, per Bastarache J.). That case involved the
decision-making powers of amunicipality and exemplifiesatrue question of jurisdiction or
vires. These questionswill be narrow. Wereiterate the caution of Dickson J. in CUPE that

reviewing judges must not brand as jurisdictional issues that are doubtfully so.

[60] Asmentioned earlier, courts must al so continue to substitute their own view of
the correct answer where the question at issue is one of general law “that is both of central
importance to the legal system as awhole and outside the adjudicator’ s specialized area of
expertise” (Toronto (City) v. C.U.P.E., at para. 62, per LeBel J.). Because of their impact
on the administration of justice as a whole, such questions require uniform and consistent
answers. Such was the case in Toronto (City) v. C.U.P.E., which dealt with complex
common law rules and conflicting jurisprudence on the doctrines of resjudicata and abuse
of process — issues that are at the heart of the administration of justice (see para. 15, per

Arbour J.).

[61] Questions regarding the jurisdictional lines between two or more competing
specialized tribunal s have al so been subject to review on a correctness basis: Regina Police

Assn. Inc. v. Regina (City) Board of Police Commissioners, [2000] 1 S.C.R. 360, 2000 SCC



14; Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Quebec

(Attorney General), [2004] 2 S.C.R. 185, 2004 SCC 39.

[62] In summary, the process of judicial review involves two steps. First, courts
ascertain whether the jurisprudence has already determined in a satisfactory manner the
degree of deferenceto be accorded with regard to aparticular category of question. Second,
where the first inquiry proves unfruitful, courts must proceed to an analysis of the factors

making it possible to identify the proper standard of review.

[63] The existing approach to determining the appropriate standard of review has
commonly been referred to as “pragmatic and functional”. That name is unimportant.
Reviewing courts must not get fixated on the label at the expense of aproper understanding
of what theinquiry actually entails. Becausethe phrase* pragmatic and functional approach”
may have misguided courtsin the past, we prefer to refer simply to the “ standard of review

anaysis’ in the future.

[64] The analysis must be contextual. As mentioned above, it is dependent on the
application of a number of relevant factors, including: (1) the presence or absence of a
privative clause; (2) the purpose of the tribunal as determined by interpretation of enabling
legidation; (3) the nature of the question at issue, and; (4) the expertise of the tribunal. In
many cases, it will not be necessary to consider all of the factors, as some of them may be

determinative in the application of the reasonableness standard in a specific case.



D. Application

[65] Returning to the instant appeal and bearing in mind the foregoing discussion,
we must determine the standard of review applicable to the adjudicator’ s interpretation of
the PSLRA, in particular ss. 97(2.1) and 100.1, and s. 20 of the Civil Service Act. That
standard of review must then be applied to the adjudicator’ sdecision. In order to determine
the applicable standard, we will now examine the factors relevant to the standard of review

analysis.

(1) Proper Standard of Review on the Statutory Interpretation Issue

[66] The specific question on thisfront is whether the combined effect of s. 97(2.1)
and s. 100.1 of the PSLRA permits the adjudicator to inquire into the employer’ sreason for
dismissing an employee with notice or pay in lieu of notice. Thisisaquestion of law. The
guestion to be answered is therefore whether in light of the privative clause, the regime
under which the adjudicator acted, and the nature of the question of law involved, astandard

of correctness should apply.

[67] The adjudicator was appointed and empowered under the PSLRA; s. 101(1) of
that statute contains afull privative clause, stating in no uncertain terms that “every order,
award, direction, decision, declaration or ruling of . . . an adjudicator isfinal and shall not
be questioned or reviewed in any court”. Section 101(2) addsthat “[n]o order shall be made

or process entered, and no proceedings shall be taken in any court, whether by way of



injunction, judicial review, or otherwise, to question, review, prohibit or restrain . . . an
adjudicator in any of itsor hisproceedings.” Theinclusion of afull privative clausein the

PSLRA givesriseto astrongindication that the reasonableness standard of review will apply.

[68] The nature of the regime aso favours the standard of reasonableness. This
Court has often recognized the relative expertise of labour arbitrators in the interpretation
of collective agreements, and counselled that the review of their decisions should be
approached with deference: CUPE, at pp. 235-36; Canada Safeway Ltd. v. RWDSU, Local
454,11998] 1 S.C.R. 1079, at para. 58; Voice Construction, at para. 22. The adjudicator in
this case was, in fact, interpreting his enabling statute. Although the adjudicator was
appointed on an ad hoc basis, he was selected by the mutual agreement of the parties and,
at an institutional level, adjudicators acting under the PSLRA can be presumed to hold
relative expertiseintheinterpretation of thelegislation that givesthemtheir mandate, aswell
as related legidation that they might often encounter in the course of their functions. See
Alberta Union of Provincial Employeesv. Lethbridge Community College. Thisfactor also

suggests a reasonabl eness standard of review.

[69] The legidative purpose confirms this view of the regime. The PSLRA
establishesatime- and cost-effective method of resolving employment disputes. It provides
an dternative to judicial determination. Section 100.1 of the PS.RA defines the
adjudicator’s powers in deciding a dispute, but it also provides remedial protection for
employees who are not unionized. The remedial nature of s. 100.1 and its provision for

timely and binding settlements of disputes also imply that a reasonableness review is



appropriate.

[70] Finaly, the nature of the legal question at issue is not one that is of centra
importanceto thelegal system and outside the specialized expertise of the adjudicator. This

also suggests that the standard of reasonableness should apply.

[71] Considering the privative clause, the nature of the regime, and the nature of the
guestion of law here at issue, we conclude that the appropriate standard is reasonableness.
We must now apply that standard to the issue considered by the adjudicator in his

preliminary ruling.

(2) Wasthe Adjudicator’s Interpretation Unreasonable?

[72] Whilewe arerequired to give deferenceto the determination of the adjudicator,
considering the decision in the preliminary ruling as awhole, we are unable to accept that
it reaches the standard of reasonableness. The reasoning process of the adjudicator was
deeply flawed. It relied on and led to a construction of the statute that fell outside the range

of admissible statutory interpretations.

[73] The adjudicator considered the New Brunswick Court of Appeal decision in
Chalmers(Dr. Everett) Hospital v. Millsaswell asamendments made to the PS_LRAn 1990
(S.N.B. 1990, c. 30). Under the former version of the Act, an employee could grieve “with

respect to . . . disciplinary action resulting in discharge, suspension or afinancial penalty”



(s. 92(1)). The amended legidation grants the right to grieve “with respect to discharge,
suspension or afinancial penalty” (PSLRA, s. 100.1(2)). The adjudicator reasoned that the
referential incorporation of s. 97(2.1) in s. 100.1(5) “necessarily means that an adjudicator
has jurisdiction to make the determination described in subsection 97(2.1), i.e. that an
employee has been discharged or otherwise disciplined for cause” (p. 5). Hefurther stated
that an employer “cannot avoid an inquiry into its real reasons for a discharge, or exclude

resort to subsection 97(2.1), by simply stating that cause is not alleged” (ibid. (emphasis

added)). Theadjudicator concluded that he coul d determinewhether adischarge purportedly

with notice or pay in lieu of notice wasin reality for cause.

[74] Theinterpretation of the law isalways contextual. Thelaw does not operatein
avacuum. The adjudicator was required to take into account the legal context in which he
was to apply the law. The employment relationship between the parties in this case was
governed by private law. The contractual terms of employment could not reasonably be
ignored. That is made clear by s. 20 of the Civil Service Act. Under the ordinary rules of
contract, theemployer isentitled to discharge an employeefor cause, with notice or with pay
in lieu of notice. Where the employer chooses to exercise its right to discharge with
reasonable notice or pay in lieu thereof, the employer is not required to assert cause for
discharge. The grievance process cannot have the effect of changing the terms of the
contract of employment. The respondent chose to exercise its right to terminate without
aleging cause in this case. By giving the PSLRA an interpretation that allowed him to
inquireinto the reasonsfor discharge where the employer had the right not to provide— or

even have — such reasons, the adjudicator adopted a reasoning process that was



fundamentally inconsi stent with the employment contract and, thus, fatally flawed. For this
reason, the decision does not fall within therange of acceptable outcomesthat are defensible

in respect of the facts and the law.

[75] Thedecisionof theadjudicator treated the appell ant, anon-unionized employee,
asaunionized employee. Hisinterpretation of the PSLRA, which permits an adjudicator to
inquireinto thereasonsfor discharge where noticeis given and, under s. 97(2.1), substitute
a penalty that he or she determines just and reasonable in the circumstances, creates a
requirement that the employer show cause before dismissal. There can benojustificationfor
this; no reasonable interpretation can lead to that result. Section 100.1(5) incorporates s.
97(2.1) by reference into the determination of grievances brought by non-unionized
employees. The employees subject to the PSLRA are usually unionized and the terms of
their employment are determined by collective agreement; s. 97(2.1) explicitly refersto the
collective agreement context. Section 100.1(5) referentially incorporatess. 97(2.1) mutatis
mutandis into the non-collective agreement context so that non-unionized employees who
are discharged for cause and without notice have the right to grieve the discharge and have
the adjudicator substitute another penalty as seemsjust and reasonabl ein the circumstances.
Therefore, the combined effect of s. 97(2.1) and s. 100.1 cannot, on any reasonable
interpretation, remove the employer’s right under contract law to discharge an employee

with reasonabl e notice or pay in lieu of notice.

[76] Theinterpretation of the adjudicator was simply unreasonabl e in the context of

the legidlative wording and the larger labour context in which it isembedded. It must be set



aside. Nevertheless, it must be acknowledged that his interpretation of the PSLRA was
ultimately inconsequential to the overall determination of the grievance, since the
adjudicator made no finding as to whether the discharge was or was not, in fact, for cause.
Thedecision onthemerits, whichresulted in an order that the appellant bereinstated, instead
turned on the adjudi cator’ sdecision on aseparateissue— whether the appel lant wasentitled
toand, if so, received procedural fairnesswith regard to theemployer’ sdecisionto terminate
his employment. Thisissueisdiscrete and isolated from the statutory interpretation issue,

and it raises very different considerations.

V. Issue 2: Review of the Adjudicator’s Procedura Fairness Determination

[77] Procedural fairness has many faces. Itisat issuewhere an administrative body
may have prescribed rules of procedure that have been breached. It isalso concerned with
general principlesinvolving theright to answer and defence where one’ srights are affected.
In this case, the appellant raised in his grievance letter that the reasons for the employer’s
dissatisfaction were not specified and that he did not have a reasonable opportunity to
respond to the employer’s concerns. There was, in his view, lack of due process and a

breach of procedural fairness.

[78] Theprocedural fairnessissuewasdealt with only briefly by the Court of Appeal.
Robertson J.A. mentioned at the end of hisreasonsthat aduty of fairnessdid not ariseinthis
case since the appellant had been terminated with notice and had exercised his right to

grieve. Before this Court, however, the appellant argued that he was entitled to procedural



fairness as aresult of this Court’ sjurisprudence. Although ultimately we do not agree with

the appellant, his contention raises important issues that need to be examined more fully.

A. Duty of Fairness

[79] Procedural fairness is a cornerstone of modern Canadian administrative law.
Public decision makersarerequired to act fairly in coming to decisionsthat affect therights,
privileges or interests of an individual. Thus stated the principle is easy to grasp. It is not,
however, aways easy to apply. As has been noted many times, “the concept of procedural
fairnessis eminently variable and its content isto be decided in the specific context of each
case” (Knight, at p. 682; Baker, at para. 21; Moreau-Bérubé v. New Brunswick (Judicial

Council), [2002] 1 S.C.R. 249, 2002 SCC 11, & paras. 74-75).

[80] This case raisestheissue of the extent to which aduty of fairness appliesto the
dismissal of a public employee pursuant to a contract of employment. The grievance
adjudicator concluded that the appellant had been denied procedural fairnessbecause he had
not been granted a hearing by the employer before being dismissed with four months’ pay
in lieu of notice. This conclusion was said to flow from this Court’s decision in Knight,
where it was held that the holder of an office “at pleasure’” was entitled to be given the
reasons for his or her dismissal and an opportunity to be heard before being dismissed (p.

683).

[81] We are of the view that the principles established in Knight relating to the



applicability of aduty of fairnessin the context of public employment merit reconsideration.
While the majority opinion in Knight properly recognized the important place of ageneral
duty of fairnessin administrative law, in our opinion, it incorrectly analyzed the effects of
acontract of employment on such aduty. The majority in Knight proceeded on the premise
that a duty of fairness based on public law applied unless expressly excluded by the
employment contract or the statute (p. 681), without consideration of the terms of the
contract with regard to fairnessissues. It also upheld the distinction between office holders
and contractual employeesfor procedural fairness purposes(pp. 670-76). Inour view, what
matters is the nature of the employment relationship between the public employee and the
public employer. Where a public employee is employed under a contract of employment,
regardless of hisor her status as a public office holder, the applicable law governing his or
her dismissal isthe law of contract, not general principles arising out of public law. What
Knight truly stands for is the principle that there is aways a recourse available where the
employeeisan office holder and the applicablelaw leaveshim or her without any protection

whatsoever when dismissed.

[82] This conclusion does not detract from the general duty of fairness owed by
administrative decision makers. Rather it acknowledges that in the specific context of
dismissal from public employment, disputes should be viewed through the lens of contract

law rather than public law.

[83] In order to understand why a reconsideration of Knight is warranted, it is

necessary to review the development of the duty of fairnessin Canadian administrative law.



Aswe shall seg, its development in the public employment context was intimately related
to the distinction between public office holders and contractual employees, a distinction
which, in our view, has become increasingly difficult to maintain both in principle and in

practice.

(1) ThePreliminary Issue of Jurisdiction

[84] Before dealing with the scope of the duty of fairnessin this case, aword should
be said about the respondent’s preliminary objection to the jurisdiction of the adjudicator
under the PSLRA to consider procedural fairness. The respondent argues that allowing
adjudicators to consider procedural fairness risks granting them the inherent powers of a
court. We disagree. We can see nothing problematic with a grievance adjudicator
considering a public law duty of fairness issue where such a duty exists. It falls squarely
within the adjudicator’ s task to resolve a grievance. However, aswill be explained below,
the proper approach is to first identify the nature of the employment relationship and the
applicable law. Where, as here, the relationship is contractual, apublic law duty of fairness

is not engaged and therefore should play no role in resolving the grievance.

(2) The Development of the Duty of Fairnessin Canadian Public Law

[85] In Canada, the modern concept of procedural fairnessinadministrativelaw was
inspired by the House of Lords' landmark decision in Ridge v. Baldwin, [1963] 2 All E.R.

66, a case which involved the summary dismissal of the chief constable of Brighton. The



House of Lords declared the chief constable's dismissal a nullity on the grounds that the
administrative body which had dismissed him had failed to provide the reasons for his
dismissal or to accord him an opportunity to be heard in violation of the rules of natural
justice. Central to the reasoning in the case was Lord Reid's distinction between (i)
master-servant relationships (i.e. contractual employment), (ii) offices held “at pleasure’,
and (iii) offices where there must be cause for dismissal, which included the chief
constable sposition. According to Lord Reid, only thelast category of personswasentitled
to procedural fairnessin relation to their dismissal since both contractual employees and
office holders employed “at pleasure” could be dismissed without reason (p. 72). Asthe
authors Wade and Forsyth note that, after a period of retreat from imposing procedural
fairness requirements on administrative decision makers, Ridge v. Baldwin “marked an
important changeof judicial policy, indicating that natural justicewasrestored to favour and
would be applied on awide basis” (W. Wade and C. Forsyth, Administrative Law (8th ed.

2000), at p. 438).

[86] The principles established by Ridge v. Baldwin were followed by this Court in
Nicholson v. Haldimand-Norfolk Regional Board of Commissioners of Police, [1979] 1
S.C.R. 311. Nicholson, like its U.K. predecessor, marked the return to alessrigid approach
to natural justicein Canada (see Brown and Evans, at pp. 7-5 to 7-9). Nicholson concerned
the summary dismissal of a probationary police officer by a regional board of police
commissioners. Laskin C.J., for the mgjority, at p. 328, declared the dismissal void on the
ground that the officer fell into Lord Reid’ sthird category and was therefore entitled to the

same procedural protections as in Ridge v. Baldwin.



[87] Although Ridge v. Baldwin and Nicholson were concerned with procedural
fairnessin the context of the dismissal of public office holders, the concept of fairness was
quickly extended to other types of administrative decisions (see e.g. Martineau v. Matsqui
Institution Disciplinary Board, [1980] 1 S.C.R. 602; Kane v. Board of Governors of the
University of British Columbia, [1980] 1 S.C.R. 1105; Attorney General of Canada v. Inuit
Tapirisat of Canada, [1980] 2 S.C.R. 735). In Cardinal v. Director of Kent Institution,
[1985] 2 S.C.R. 643, Le Dain J. stated that the duty of fairnesswasageneral principleof law

applicableto all public authorities:

ThisCourt hasaffirmed that thereis, asageneral common law principle, aduty
of procedural fairnesslying on every public authority making an administrative
decision which is not of a legidative nature and which affects the rights,
privileges or interests of an individual . . . . [p. 653]

(See also Baker, at para. 20.)

[88] InKnight, the Court relied on the statement of Le Dain J. in Cardinal v. Director
of Kent Institution that the existence of a general duty to act fairly will depend on “(i) the
nature of the decision to be made by the administrative body; (ii) the relationship existing
between that body and the individual; and (iii) the effect of that decision ontheindividual’s

rights’ (Knight, at p. 669).

[89] The dispute in Knight centred on whether a board of education had failed to

accord procedural fairness when it dismissed a director of education with three months



notice pursuant to his contract of employment. The main issue was whether the director’s
employment relationship with the school board was one that attracted a public law duty of
fairness. L’ Heureux-Dubé J., for the majority, held that it did attract such a duty on the
ground that the director’s position had a “strong ‘ statutory flavour’” and could thus be
qualified as a public office (p. 672). In doing so, she specifically recognized that, contrary
to Lord Reid’ s holding in Ridge v. Baldwin, holders of an office “at pleasure’, were also
entitled to procedura fairness before being dismissed (pp. 673-74). The fact that the
director’ s written contract of employment specifically provided that he could be dismissed
with three months' notice was held not to be enough to displace a public law duty to act

fairly (p. 681).

[90] From these foundational cases, procedural fairness has grown to become a
central principle of Canadian administrative law. Its overarching purposeis not difficult to
discern: administrative decision makers, in the exercise of public powers, should act fairly
in coming to decisions that affect the interests of individuals. In other words, “[t]he
observanceof fair proceduresiscentral to thenotion of the‘just’ exercise of power” (Brown
and Evans, at p. 7-3). What is less clear, however, is whether this purpose is served by
imposing public law procedural fairness requirements on public bodies in the exercise of

their contractual rights as employers.

(3) Procedural Fairnessin the Public Employment Context

[91] Ridge v. Baldwin and Nicholson established that a public employee'sright to



procedural fairness depended on hisor her status asan office holder. While Knight extended
a duty of fairness to office holders during pleasure, it nevertheless upheld the distinction
between office holders and contractual employees as an important criterion in establishing
whether aduty of fairnesswasowed. Courtshave continued to rely onthisdistinction, either
extending or denying procedural protections depending on the characterization of the public
employee’s legal status as an office holder or contractua employee (see e.g. Reglin v.
Creston (Town) (2004), 34 C.C.E.L. (3d) 123, 2004 BCSC 790; Gismondi v. Toronto (City)
(2003), 64 O.R. (3d) 688 (C.A.); Seshiav. Health Sciences Centre (2001), 160 Man. R. (2d)
41, 2001 MBCA 151; Rosen v. Saskatoon District Health Board (2001), 202 D.L.R. (4th)
35, 2001 SKCA 83; Hanisv. Teevan (1998), 111 O.A.C. 91; Gerrard v. Sackville (Town)

(1992), 124 N.B.R. (2d) 70 (C.A.)).

[92] In practice, aclear distinction between office holdersand contractual employees

has been difficult to maintain:

Although the law makes such a sharp distinction between office and service
intheory, in practice it may bedifficult to tell which iswhich. For tax purposes
“office” haslong been defined asa*“ subsisting, permanent substantive position
which has an existence independent of the person who fills it”, but for the
purposes of natural justice the test may not be the same. Nor need an office
necessarily be statutory, although nearly al public offices of importance in
administrative law are statutory. A statutory public authority may have many
employeeswho arein law merely its servants, and others of higher gradeswho
are office-holders.

(Wade and Forsyth, at pp. 532-33)

[93] Lord Wilberforce noted that attempting to separate office holders from



contractual employees

involves the risk of a compartmental approach which, although convenient as
asolvent, may lead to narrower distinctions than are appropriate to the broader
issues of administrative law. A comparative list of situationsin which persons
have been held entitled or not entitled to a hearing, or to observation of rules of
natural justice, according to the master and servant test, looksillogical and even
bizarre.

(Malloch v. Aberdeen Corp., [1971] 2 All E.R. 1278 (H.L.), at p. 1294)

[94] There is no reason to think that the distinction has been easier to apply in
Canada. In Knight, as has been noted, the mgjority judgment relied on whether the public

employee’s position had a “strong ‘ statutory flavour’” (p. 672), but as Brown and Evans
observe, “there is no simple test for determining whether there is a sufficiently strong
‘statutory flavour’ to ajob for it to be classified as an ‘office’” (p. 7-19). This has led to
uncertainty asto whether procedural fairness attachesto particular positions. For instance,
there are conflicting decisions on whether the position of a “middle manager” in a
municipality is sufficiently important to attract a duty of fairness (compare Gismondi, at
para. 53, and Hughes v. Moncton (City) (1990), 111 N.B.R. (2d) 184 (Q.B.), aff'd (1991),
118 N.B.R. (2d) 306 (C.A.)). Similarly, physiciansworking in the public health system may

or may not be entitled to aduty of fairness (compare Seshia and Rosen v. Saskatoon District

Health Board, [2000] 4 W.W.R. 606, 2000 SK QB 40).

[95] Further complicating thedistinctionisthefact that public employment isfor the
most part now viewed as a regular contractual employment relationship. The traditional

position at common law wasthat public servants wereliterally “ servants of the Crown” and



could therefore be dismissed at will. However, it is now recognized that most public

employeesareemployed onacontractual basis: Wellsv. Newfoundland, [1999] 3S.C.R. 199.

[96] WEells concerned the dismissal without compensation of a public office holder
whose position had been abolished by statute. The Court held that, whileWells' positionwas
created by statute, his employment relationship with the Crown was contractual and
therefore he was entitled to be compensated for breach of contract according to ordinary
private law principles. Indeed, Wells recognized that most civil servants and public officers
are employed under contracts of employment, either as members of unions bound by
collective agreements or as non-unionized employees under individual contracts of
employment (paras. 20-21 and 29-32). Only certain officers, like ministers of the Crown and
“otherswhofulfill constitutionally defined stateroles’, do not haveacontractual relationship
with the Crown, since the terms of their positions cannot be modified by agreement (Wells,

at paras. 29-32).

[97] The effect of Wells, as Professors Hogg and Monahan note, is that

[t]he government’s common law relationship with its employees will now be
governed, for the most part, by the general law of contract, in the same way as
private employment relationships. Thisdoes not mean that governments cannot
provide for aright to terminate employment contracts at pleasure. However, if
the government wishes to have such a right, it must either contract for it or
make provision (expressly or by necessary implication) by way of statute.

(P. W. Hogg and P. J. Monahan, Liability of the Crown (3rd ed. 2000), at
p. 240)



Theimportant point for our purposesisthat Wells confirmed that most public office holders
have a contractual employment relationship. Of course, office holders positions will also
often be governed by statute and regul ations, but the essence of the employment relationship
is still contractual. In this context, attempting to make a clear distinction between office
holders and contractual employees for the purposes of procedural fairness becomes even

more difficult.

[98] If the distinction has become difficult to maintain in practice, it is aso
increasingly hard to justify in principle. There would appear to be three main reasons for
distinguishing between office holders and contractual employees and for extending

procedural fairness protectionsonly to theformer, all of which, inour view, are problematic.

[99] First, historically, officeswere viewed asaform of property, and thus could be
recovered by the office holder who wasremoved contrary to the principlesof natural justice.
Employees who were dismissed in breach of their contract, however, could only sue for
damages, since specific performance is not generally available for contracts for personal
service (Wade and Forsyth, at pp. 531-32). This conception of public office haslong since

faded from our law: public offices are no longer treated as aform of private property.

[100] A second and more persuasive reason for the distinction isthat dismissal from
public office involves the exercise of delegated statutory power and should therefore be

subject to public law controls like any other administrative decision (Knight, at p. 675;



Malloch, at p. 1293, per Lord Wilberforce). In contrast, the dismissal of a contractual

employee only implicates a public authority’s private law rights as an employer.

[101] A third reason is that, unlike contractual employees, office holders did not
typically benefit from contractual rights protecting them from summary discharge. Thiswas
true of the public office holdersin Ridgev. Baldwin and Nichol son. Indeed, in both casesthe
statutory language purported to authorize dismissal without notice. The holders of an office
“at pleasure” were in an even more tenuous position since by definition they could be
dismissed without notice and without reason (Nicholson, at p. 323; Black’sLaw Dictionary
(8th ed. 2004), at p. 1192 “pleasure appointment”). Because of thisrelativeinsecurity it was
seento bedesirabletoimpose minimal procedural requirementsin order to ensurethat office
holderswere not deprived of their positions arbitrarily (Nicholson, at pp. 322-23; Knight, at

pp. 674-75; Wade and Forsyth, at pp. 536-37).

[102] In our view, the existence of a contract of employment, not the public
employee’'s status as an office holder, is the crucial consideration. Where a public office
holder is employed under a contract of employment the justifications for imposing a public

law duty of fairness with respect to his or her dismissal lose much of their force.

[103] Where the employment relationship is contractual, it becomes difficult to see
how a public employer is acting any differently in dismissing a public office holder and a
contractual employee. In both cases, it would seem that the public employer is merely

exercising its private law rights as an employer. For instance, in Knight, the director’s



position wasterminated by aresol ution passed by the board of education pursuant to statute,
but it wasdonein accordance with the contract of employment, which provided for dismissal
on threemonths' notice. Similarly, the appellant in this case was dismissed pursuant to s. 20
of the New Brunswick Civil Service Act, but that section provides that the ordinary rules of
contract govern dismissal. He could therefore only be dismissed for just cause or on
reasonable notice, and any failure to do so would giveriseto aright to damages. In seeking
to end the employment relationship with four months' pay in lieu of notice, the respondent
was acting no differently than any other employer at common law. In Wells, Mgjor J. noted

that public employment had all of the features of a contractual relationship:

A common-senseview of what it meansto work for the government suggests
that these relationships have all the hallmarks of contract. There are
negotiations leading to agreement and employment. This gives rise to
enforceabl e obligations on both sides. The Crown isacting much asan ordinary
citizen would, engaging in mutually beneficial commercial relations with
individual and corporate actors. Although the Crown may have statutory
guidelines, theresult is still acontract of employment. [Emphasis added; para.
22]

If the Crown is acting as any other private actor would in hiring its employees, then it

follows that the dismissal of its employees should be viewed in the same way.

[104] Furthermore, whilepubliclaw isrightly concerned with preventing thearbitrary
exercise of delegated powers, the good faith exercise of the contractual rights of an
employer, such astheright to end the employment rel ationship on reasonabl e notice, cannot
bequalified asarbitrary. Wheretheterms of the employment contract were explicitly agreed

to, it will be assumed that procedural fairnesswasdealt with by the parties (see, for example,



in the context of collective agreements. School District No. 5 (Southeast Kootenay) and
B.C.T.F. (Yellowaga) (Re) (2000), 94 L.A.C. (4th) 56). If, however, the contract of
employment issilent, thefundamental termswill be supplied by the common law or the civil

law, in which case dismissal may only be for just cause or on reasonabl e notice.

[105] In the context of this appeal, it must be emphasized that dismissal with
reasonable notice is not unfair per se. An employer’s right to terminate the employment
relationship with due noticeissimply the counterpart to the employee’ sright to quit with due
notice (G. England, Employment Law in Canada (4th ed. (loose-leaf)), at para. 13.3). It is
awel|-established principle of the common law that, unless otherwise provided, both parties
to an employment contract may end the relationship without alleging cause so long as they
provide adequate notice. An employer’s right to terminate on reasonable notice must be
exercised within the framework of an employer’ s general obligations of good faith and fair
dealing: Wallace v. United Grain Growers Ltd., [1997] 3 S.C.R. 701, at para. 95. But the
good faith exercise of acommon law contractual right to dismiss with notice does not give
rise to concerns about the illegitimate exercise of public power. Moreover, as will be
discussed bel ow, where public employersdo act in bad faith or engagein unfair dealing, the
privatelaw providesamore appropriate form of relief and thereisno reason that they should

be treated differently than private sector employers who engage in similar conduct.

[106] Of course, a public authority must abide by any statutory restrictions on the
exerciseof itsdiscretion asan employer, regardless of theterms of an employment contract,

and failureto do so may giveriseto apubliclaw remedy. A public authority cannot contract



out of its statutory duties. But where a dismissal decision is properly within the public
authority’ spowersand istaken pursuant to acontract of employment, thereisno compelling

public law purpose for imposing a duty of fairness.

[107] Nor is the protection of office holders a justification for imposing a duty of
fairness when the employee is protected from wrongful dismissal by contract. The
appellant’ s situation provides a good illustration of why thisis so. As an office holder, the
appellant was employed “at pleasure”, and could therefore be terminated without notice or
reason (Interpretation Act, R.S.N.B. 1973, c. 1-13, s. 20). However, he was aso a civil
servant and, pursuant to s. 20 of the Civil Service Act, his dismissal was governed by the
ordinary rules of contract. If his employer had dismissed him without notice and without
cause he would have been entitled to claim damages for breach of contract. Even if he was
dismissed with notice, it was open to him to challenge the length of notice or amount of pay
in lieu of notice given. On the facts, the respondent gave the appellant four months worth
of pay inlieu of notice, which hewas successful in having increased to eight months before

the grievance adjudicator.

[108] Itistruethat the remedy of reinstatement isnot available for breach of contract
at common law. In this regard, it might be argued that contractual remedies, on their own,
offer insufficient protection to office holders (see de Smith, Wool f & Jowell: Judicial Review
of Administrative Action (5th ed. 1995), at p. 187). However, it must be kept in mind that
breach of apublic law duty of fairness also does not lead to full reinstatement. The effect of

a breach of procedural fairnessisto render the dismissal decision void ab initio (Ridge v.



Baldwin, at p. 81). Accordingly, the employment is deemed to have never ceased and the
office holder is entitled to unpaid wages and benefits from the date of the dismissal to the
date of judgment (see England, at para. 17.224). However, an employer isfreeto follow the
correct procedureand dismissthe office holder again. A breach of theduty of fairnesssimply
requires that the dismissal decision be retaken. It therefore is incorrect to equate it to

reinstatement (see Malloch, at p. 1284).

[109] In addition, a public law remedy can lead to unfairness. The amount of unpaid
wages and benefits an office holder is entitled to will be afunction of the length of timethe
judicial process hastaken to wend itsway to afinal resolution rather than criteriarelated to
theemployee’ ssituation. Furthermore, in principle, thereisno duty to mitigate since unpaid
wages are not technically damages. As aresult, an employee may recoup much more than

he or she actually lost (see England, at para. 17.224).

[110] In contrast, the privatelaw offersamore principled and fair remedy. Thelength
of notice or amount of pay in lieu of notice an employeeis entitled to depends on a number
of factors including length of service, age, experience and the availability of alternative
employment (see Wallace, at paras. 81 ff.). The notice period may be increased if it is
established that the employer acted in bad faith or engaged in unfair dealing when acting to
dismiss the employee (Wallace, at para. 95). These considerations aim at ensuring that
dismissed employees are afforded some measure of protection while looking for new

employment.



[111] Itisimportant to note aswell that the appellant, asapublic employee employed
under acontract of employment, also had accessto all of the same statutory and common law
protections that surround private sector employment. He was protected from dismissal on
the basis of a prohibited ground of discrimination under the Human Rights Act, R.S.N.B.
1973, c. H-11. Hisemployer was bound to respect the normslaid down by the Employment
Sandards Act, S.N.B. 1982, c. E-7.2. As has already been mentioned, if his dismissal had
been in bad faith or he had been subject to unfair dealing, it would have been open to him
to argue for an extension of the notice period pursuant to the principles laid down in
Wallace. In short, the appellant was not without legal protections or remediesin the face of

his dismissal.

(4) The Proper Approach to the Dismissal of Public Employees

[112] In our view, the distinction between office holder and contractual employeefor
the purposes of apublic law duty of fairnessis problematic and should be done away with.
Thedistinctionisdifficultto apply in practice and doesnot correspond with thejustifications
for imposing publiclaw procedural fairnessrequirements. What isimportant in assessing the
actions of a public employer in relation to its employees is the nature of the employment
relationship. Where the relationship is contractual, it should be viewed as any other private

law employment relationship regardless of an employee’ s status as an office holder.

[113] The starting point, therefore, in any analysis, should be to determine the nature

of theemployment relationship with the public authority. Following Wells, it isassumed that



most public employment relationships are contractual. Where this is the case, disputes
relating to dismissal should be resolved according to the express or implied terms of the
contract of employment and any applicable statutes and regulations, without regard for
whether the employee is an office holder. A public authority which dismisses an employee
pursuant to acontract of employment should not be subject to any additional public law duty
of fairness. Where the dismissal results in a breach of contract, the public employee will

have accessto ordinary contractual remedies.

[114] The principles expressed in Knight in relation to the general duty of fairness
owed by public authorities when making decisions that affect the rights, privileges or
interests of individuals are valid and important. However, to the extent that the majority
decision in Knight ignored the important effect of a contract of employment, it should not
befollowed. Where apublic employeeis protected from wrongful dismissal by contract, his

or her remedy should be in private law, not in public law.

[115] The dismissal of a public employee should therefore generally be viewed as a
typica employment law dispute. However, there may be occasionswhere a public law duty
of fairness will still apply. We can envision two such situations at present. Thefirst occurs
where a public employeeisnot, in fact, protected by a contract of employment. Thiswill be
the case with judges, ministersof the Crown and otherswho “fulfill constitutionally defined
stateroles’ (Wells, at para. 31). It may also be that the terms of appointment of some public
office holders expressly providefor summary dismissal or, at thevery least, are silent on the

matter, in which case the office holders may be deemed to hold office “at pleasure” (seee.g.



New Brunswick Interpretation Act, s. 20; Interpretation Act, R.S.C. 1985, c. 1-21, s. 23(1)).
Because an employee in this situation is truly subject to the will of the Crown, procedural

fairnessisrequired to ensure that public power is not exercised capriciously.

[116] A second situation occurs when a duty of fairness flows by necessary
implication from a statutory power governing the employment relationship. In Malloch, the
applicable statute provided that dismissal of ateacher could only take place if the teacher
was given three weeks' notice of the motion to dismiss. The House of Lordsfound that this
necessarily implied aright for the teacher to make representations at the meeting where the
dismissal motion was being considered. Otherwise, there would have been little reason for
Parliament to have provided for the notice procedure in the first place (p. 1282). Whether
and what type of procedural requirements result from a particular statutory power will of
course depend on the specific wording at issue and will vary with the context (Knight, at p.

682).

B. Conclusion

[117] In this case, the appellant was a contractual employee of the respondent in
addition to being a public office holder. Section 20 of the Civil Service Act provided that, as
acivil servant, he could only be dismissed in accordance with the ordinary rules of contract.
In these circumstances it was unnecessary to consider any public law duty of procedural
fairness. The respondent was fully within itsrights to dismiss the appellant with pay in lieu

of noticewithout affording him ahearing. The respondent dismissed the appellant with four



months’ pay inlieu of notice. The appellant was successful inincreasing thisamount to eight
months. The appellant was protected by contract and was abl eto obtain contractual remedies
inrelationto hisdismissal. By imposing procedural fairness requirements on the respondent
over and above its contractual obligations and ordering the full “reinstatement” of the
appellant, the adjudicator erred in hisapplication of the duty of fairnessand hisdecisionwas

therefore correctly struck down by the Court of Queen’s Bench.

V. Disposition
[118] We would dismissthe appeal. Therewill be no order for costsin this Court as

the respondent is not requesting them.

The following are the reasons delivered by

[119] BINNIEJ.— | agreewith my colleaguesthat the appellant’ sformer empl oyment
relationship with the respondent is governed by contract. The respondent choseto exercise
its right to terminate the employment without alleging cause. The adjudicator adopted an
unreasonable interpretation of s. 20 of the Civil Service Act, SN.B. 1984, c. C-5.1, and of
ss. 97(2.1) and 100.1 of the Public Service Labour Relations Act, R.S.N.B. 1973, c. P-25.
The appellant was a non-unionized employee whose job was terminated in accordance with
contract law. Public law principles of procedural fairness were not applicable in the

circumstances. These conclusions are enough to dispose of the appeal.



[120] However, my colleagues Bastarache and LeBel JJ. are embarked on a more

ambitious mission, stating that:

Although the instant appeal deals with the particular problem of judicial
review of the decisions of an adjudicative tribunal, these reasons will address
first and foremost the structure and characteristics of the system of judicial
review as awhole.

... The time has arrived to re-examine the Canadian approach to judicial
review of administrative decisions and develop a principled framework that is
more coherent and workable. [Emphasis added; paras. 33 and 32.]

[121] The need for such a re-examination is widely recognized, but in the end my
colleagues' reasons for judgment do not deal with the “system asawhol€e’. They focuson
administrativetribunals. Inthat context, they reducethe applicabl e standardsof review from
three to two (“correctness’ and “reasonableness’), but retain the pragmatic and functional
analysis, although now it is to be called the “standard of review analysis’ (para. 63). A
broader reappraisal iscalled for. Changing the name of the old pragmatic and functional test

represents alimited advance, but as the poet says:

What'sin aname? that which we call arose
By any other name would smell as swest;

(Romeo and Juliet, Act I, Sceneii)

[122] | am emboldened by my colleagues insistence that “a holistic approach is



needed when considering fundamental principles’ (para. 26) to expressthefollowing views.
Judicial review is an idea that has lately become unduly burdened with law office
metaphysics. We are concerned with substance not nomenclature. The words themselves
areunobjectionable. Thedreaded referenceto“functional” can simply betaken to mean that
generally speaking courts have the last word on what they consider the correct decision on
legal matters (because deciding legal issuesistheir “function™), while administrators should
generally havethelast word within their function, which isto decide administrative matters.
The word “pragmatic” not only signals a distaste for formalism but recognizes that a
conceptually tidy division of functions has to be tempered by practical considerations: for
example, a labour board is better placed than the courts to interpret the intricacies of
provisions in alabour statute governing replacement of union workers; see e.g. Canadian

Union of Public Employees, Local 963 v. New Brunswick Liquor Corp.,[1979] 2S.C.R. 227.

[123] Parliament or a provincia legidature is often well advised to allocate an
administrative decision to someone other than ajudge. The judge is on the outside of the
administration looking in. The legislators are entitled to put their trust in the viewpoint of
thedesignated decision maker (particularly asto what constitutesareasonabl e outcome), not
only in the case of the administrative tribunals of principal concern to my colleagues but
(taking a “holistic approach”) also in the case of a minister, a board, a public servant, a
commission, an el ected council or other administrative bodiesand statutory decision makers.
In the absence of afull statutory right of appeal, the court ought generally to respect the

exercise of the administrative discretion, particularly in the face of a privative clause.



[124] On the other hand, a court isright to insist that its view of the correct opinion
(i.e. the “correctness” standard of review) is accepted on questions concerning the
Congtitution, the common law, and the interpretation of a statute other than the
administrator’ s enabling statute (the “home statute™) or arule or statute closely connected
with it; see generally D. J. M. Brown and J. M. Evans, Judicial Review of Administrative

Action in Canada (loose-leaf), at para. 14:2210.

[125] Thus the law (or, more grandly, the “rule of law”) sets the boundaries of
potential administrative action. It issometimes said by judges that an administrator acting
within his or her discretion “has the right to be wrong”. This reflects an unduly court-
centred view of the universe. A disagreement between the court and an administrator does

not necessarily mean that the administrator is wrong.

A. Limitson the Allocation of Decision Making

[126] It should not be difficult in the course of judicial review to identify legal
guestions requiring disposition by a judge. There are three basic lega limits on the

allocation of administrative discretion.

[127] Firstly, the Constitution restricts the legislator’s ability to allocate issues to
administrative bodies which s. 96 of the Constitution Act, 1867 has allocated to the courts.
The logic of the constitutional limitation is obvious. If the limitation did not exist, the

government could transfer the work of the courts to administrative bodies that are not



independent of the executive and by statute immunize the decisions of these bodies from
effectivejudicial review. The country would still possess an independent judiciary, but the
courts would not be available to citizens whose rights or interests are trapped in the

administration.

[128] Secondly, administrative action must befounded on statutory or prerogative(i.e.
common law) powers. Thistooisasimpleidea. No one can exercise apower they do not
possess. Whether or not the power (or jurisdiction) existsisaquestion of law for the courts
to determine, just asit is for the courts (not the administrators) to have the final word on
guestions of general law that may be relevant to the resolution of an administrative issue.
Theinstanceswhere this Court has deferred to an administrator’ s conclusion of law outside
his or her home statute, or a statute “intimately” connected thereto, are exceptional. We

should say so. Instead, my colleagues say the court’ s view of the law will prevail

where the question at issue is one of general law “that is both of central
importance to the legal system as a whole and outside the adjudicator’s
specialized area of expertise”. [para. 60]

Itis, with respect, adistraction to unleash adebate in the reviewing judge’ s courtroom about
whether or not a particular question of law is“of central importance to the legal system as
awhol€e’. It should be sufficient to frame arule exempting from the correctness standard the
provisions of the home statute and closely related statutes which require the expertise of the
administrative decision maker (asin thelabour board example). Apart from that exception,

we should prefer clarity to needless complexity and hold that the last word on questions of



general law should be left to judges.

[129] Thirdly, afair procedureis said to be the handmaiden of justice. Accordingly,
procedural limitsare placed on administrative bodies by statute and the common law. These
include the requirements of “ procedural fairness’, which will vary with the type of decision
maker and the type of decision under review. On such matters, aswell, the courts have the
final say. The need for such procedural safeguardsis obvious. Nobody should have his or
her rights, interests or privileges adversely dealt with by an unjust process. Nor issuch an
unjust intent to be attributed easily to legislators. Hansard isfull of expressions of concern
by Ministers and Members of Parliament regarding the fairness of proposed legidative
provisions. Thereisadated hauteur about judicial pronouncements such asthat the“justice
of the common law will supply the omission of the legislature” (Cooper v. Wandsworth
Board of Works (1863), 14 C.B. (N.S.) 180, 143 E.R. 414 (C.P.), at p. 420). Generally
speaking, legislatorsand judgesin this country areworking with acommon set of basic legal
and congtitutional values. They share a belief in the rule of law. Constitutional
considerations aside, however, statutory protections can nevertheless be repealed and
common law protections can be modified by statute, as was demonstrated in Ocean Port
Hotel Ltd. v. British Columbia (General Manager, Liquor Control and Licensing Branch),

[2001] 2 S.C.R. 781, 2001 SCC 52.

B. Reasonableness of Outcome

[130] Atthispoint, judicial review shiftsgears. Whentheapplicant for judicial review



challenges the substantive outcome of an administrative action, the judgeisinvited to cross
the line into second-guessing mattersthat lie within the function of the administrator. This
is controversial because it is not immediately obvious why a judge's view of the
reasonableness of an administrative policy or the exercise of an administrative discretion
should be preferred to that of the administrator to whom Parliament or a legislature has
allocated the decision, unless there is a full statutory right of appeal to the courts, or it is

otherwise indicated in the conferring legislation that a“ correctness’ standard is intended.

[131] In U.E.S, Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, Beetz J. adopted the
view that “[t]o alarge extent judicial review of administrative actionisaspecialized branch
of statutory interpretation” (p. 1087 (emphasis deleted)). Judicia intervention in
administrative decisions on grounds of substance (in the absence of a constitutional
challenge) has been based on presumed legidative intent in aline of casesfrom Associated
Provincial Picture Houses Ltd. v. Wednesbury Corp., [1947] 2 All E.R. 680 (C.A.) (“you
may have something so absurd that no sensible person could ever dream that it lay within
the powers of the authority” (p. 683)) to Canadian Union of Public Employees, Local 963
v. New Brunswick Liquor Corp. (“was the Board' s interpretation so patently unreasonable
that its construction cannot be rationally supported by the relevant legidation . . . 7” (p.
237)). More recent examples are Baker v. Canada (Minister of Citizenship and
Immigration), [1999] 2 S.C.R. 817 (para. 53), and Mount Sinai Hospital Center v. Quebec
(Minister of Health and Social Services), [2001] 2 S.C.R. 281, 2001 SCC 41 (paras. 60-61).
Judicial review proceeds on the justified presumption that legislators do not intend results

that depart from reasonable standards.



C. The Need to Reappraise the Approach to Judicial Review

[132] The present difficulty, it seems, does not lie in the component parts of judicial
review, most of which are well entrenched in decades of case law, but in the current
methodology for putting those component parts into action. There is afoot in the legal
profession a desire for clearer guidance than is provided by lists of principles, factors and
spectrums. It must be recognized, of course, that complexity is inherent in all legal
principlesthat must addressthe vast range of administrative decision making. The objection
isthat our present “ pragmatic and functional” approachismore complicated than isrequired

by the subject matter.

[133] People who feel victimized or unjustly deat with by the apparatus of
government, and who have no recourse to an administrative appeal, should have accessto
an independent judge through a procedure that is quick and relatively inexpensive. Like
much litigation these days, however, judicial review isburdened with undue cost and delay.
Litigantsunderstandably hesitateto go to court to seek redressfor apercelved administrative
injusticeif their lawyers cannot predict with confidence even what standard of review will
be applied. The disposition of the case may well turn on the choice of standard of review.
If litigants do take the plunge, they may find the court’s attention focussed not on their
complaints, or the government’s response, but on lengthy and arcane discussions of
something they are told is the pragmatic and functional test. Every hour of a lawyer's

preparation and court time devoted to unproductive “ lawyer’ stalk” poses asignificant cost



to the applicant. If the challenge is unsuccessful, the unhappy applicant may also face a
substantial bill of costs from the successful government agency. A victory before the
reviewing court may be overturned on appeal because the wrong “standard of review” was
selected. A small businessdenied alicence or aprofessional person who wantsto challenge
disciplinary action should be able to seek judicia review without betting the store or the
house on the outcome. Thus, in my view, the law of judicial review should be pruned of

some of its unduly subtle, unproductive, or esoteric features.

D. Sandards of Review

[134] My colleagues concludethat three standards of review should bereduced totwo
standards of review. | agree that this simplification will avoid some of the arcane debates
about the point at which * unreasonableness’ becomes* patent unreasonableness’. However,
in my view the repercussions of their position go well beyond administrative tribunals. My

colleagues conclude, and | agree:

L ooking to either the magnitude or theimmediacy of the defect inthetribunal’s
decision provides no meaningful way in practice of distinguishing between a
patently unreasonable and an unreasonable decision. [para. 41]

More broadly, they declare that “the analytical problems that arise in trying to apply the
different standards undercut any conceptual usefulness created by the inherently greater
flexibility of having multiple standards of review” (para. 44), and “any actual difference

between them in terms of their operation appearsto beillusory” (para. 41). A test whichis



incoherent when applied to administrativetribunal sdoes not gainin coherenceor logic when
applied to other administrative decision makers such as mid-level bureaucrats or, for that
matter, Ministers. If logic and |anguage cannot capturethe distinction in one context, it must
equally bedeficient elsewhereinthefield of judicial review. | therefore proceed onthebasis
that the distinction between “ patent unreasonableness’ and “ reasonablenesssimpliciter” has
been declared by the Court to be abandoned. | propose at this point to examine what | see

as some of the implications of this abandonment.

E. Degrees of Deference

[135] Thedistinction between reasonablenesssimpliciter and patent unreasonableness
was not directed merely to “the magnitude or the immediacy of the defect” in the
administrative decision (para. 41). The distinction also recognized that different
administrative decisions command different degrees of deference, depending on who is

deciding what.

[136] A minister making decisions under the Extradition Act, R.S.C. 1985, c. E-23,
to surrender a fugitive, for example, is said to be “at the extreme legidative end of the
continuum of administrative decision-making” (Ildziak v. Canada (Minister of Justice),
[1992] 3 S.C.R. 631, at p. 659). On the other hand, a ministerial delegate making a
deportation decision according to ministerial guidelines was accorded considerably less
deference in Baker (where the “reasonableness simpliciter” standard was applied). The

difference does not lie only in the judge’ s view of the perceived immediacy of the defect in



theadministrativedecision. In Sureshv. Canada (Minister of Citizenship and |mmigration),
[2002] 1 S.C.R. 3, 2002 SCC 1, a unanimous Court adopted the caution in the context of
counter-terrorism measures that “[i]f the people are to accept the consequences of such
decisions, they must be made by persons whom the peopl e have elected and whom they can
remove’ (para. 33). Administrative decision makers generally command respect more for
their expertise than for their prominence in the administrative food chain. Far more
numerous are the lesser officials who reside in the bowels and recesses of government
departments adjudicating pension benefits or the granting or withholding of licences, or
municipal boards poring over budgetsor allocating costsof local improvements. Thenthere
are the Cabinet and Ministers of the Crown who make broad decisions of public policy such
astesting cruise missiles, Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R. 441, or
policy decisions arising out of decisions of major administrative tribunals, as in Attorney
General of Canada v. Inuit Tapirisat of Canada, [1980] 2 S.C.R. 735, at p. 753, where the
Court said: “The very nature of the body must be taken into account in assessing the

technique of review which has been adopted by the Governor in Council.”

[137] Of course, the degree of deference al so depends on the nature and content of the
guestion. An adjudicative tribunal called on to approve pipelines based on “public
convenience and necessity” (Westcoast Energy Inc. v. Canada (National Energy Board),
[1998] 1 S.C.R. 322) or simply to take a decision in the “public interest” is necessarily
accorded moreroom to manoeuvrethanisaprofessional body, giventhetask of determining
an appropriate sanction for amember’ smisconduct (Law Society of New Brunswick v. Ryan,

[2003] 1 S.C.R. 247, 2003 SCC 20).



[138] In our recent jurisprudence, the “nature of the question” before the decision
maker has been considered as one of a number of elements to be considered in choosing
amongst the various standards of review. At this point, however, | believe it plays amore
important role in terms of substantive review. It helps to define the range of reasonable

outcomes within which the administrator is authorized to choose.

[139] Thejudicial sensitivity to different levels of respect (or deference) required in
different situations is quite legitimate. “Contextualizing” a single standard of review will
shift the debate (slightly) from choosing between two standards of reasonablenessthat each
represent adifferent level of deferenceto adebate within asingle standard of reasonableness
to determine the appropriate level of deference. In practice, the result of today’s decision
may be like the bold innovations of atraffic engineer that in the end do no more than shift
rush hour congestion from one road intersection to another without any overall saving to

motorists in time or expense.

[140] That said, | agreethat the repeated attemptsto define and explain the difference
between reasonableness simpliciter and “patent” unreasonableness can be seen with the
benefit of hindsight to be unproductive and distracting. Nevertheless, the underlying issue

of degrees of deference (which the two standards were designed to address) remains.

[141] Historically, our law recognized“ patent” unreasonabl enessbeforeit recognized

what became known as reasonableness simpliciter. The adjective “patent” initially



underscored thelevel of respect that was dueto the designated decision maker, and signalled
the narrow authority of the courts to interfere with a particular administrative outcome on
substantive grounds. The reasonableness simpliciter standard was added at alater date to
recognizeareduced level of deference. Reducing three standards of review to two standards
of review does not ater the reality that at the high end “patent” unreasonableness (in the
sense of manifestly indefensible) was not a bad description of the hurdle an applicant had
to get over to have an administrative decision quashed on aground of substance. Thedanger
of labelling the most “deferential” standard as “reasonableness’ is that it may be taken
(wrongly) as an invitation to reviewing judges not simply to identify the usual issues, such
as whether irrelevant matters were taken into consideration, or relevant matters were not
takeninto consideration, but to reweigh theinput that resulted intheadministrator’ sdecision
asif it werethejudge sview of “reasonableness’ that counts. At thispoint, thejudge srole
isto identify the outer boundaries of reasonable outcomes within which the administrative

decision maker is free to choose.

F. Multiple Aspects of Administrative Decisions

[142] Mention should be made of afurther feature that also reflects the complexity
of the subject matter of judicia review. An applicant may advance several grounds for
guashing an administrative decision. He or she may contend that the decision maker has
misinterpreted the general law. He or she may argue, in the alternative, that even if the
decision maker got the general law straight (an issue on which the court’s view of what is

correct will prevail), the decision maker did not properly apply it to the facts (an issue on



which the decision maker is entitled to deference). In a challenge under the Canadian
Charter of Rightsand Freedomsto asurrender for extradition, for example, the minister will
haveto comply withthe Court’ sview of Charter principles(the”correctness’ standard), but
if heor she correctly appreciatesthe applicablelaw, the court will properly recognizeawide
discretion in the application of those principles to the particular facts. The same approach
is taken to less exalted decision makers (Moreau-Bérubé v. New Brunswick (Judicial
Council), [2002] 1 S.C.R. 249, 2002 SCC 11). Inthejargon of the judicial review bar, this

is known as “segmentation”.

G. The Existence of a Privative Clause

[143] Theexistence of aprivative clauseiscurrently subsumed withinthe* pragmatic
and functional” test as one factor amongst others to be considered in determining the
appropriate standard of review, whereit supports the choice of the patent unreasonabl eness
standard. A single standard of “reasonableness’ cannot mean that the degree of deference
isunaffected by the existence of asuitably worded privative clause. Itiscertainly arelevant
contextual circumstance that helps to calibrate the intrusiveness of a court’s review. It
signalsthelevel of respect that must be shown. Chief Justice Laskin during argument once
memorably condemned the quashing of a labour board decision protected by a strong
privative clause, by saying “what’ s wrong with these people [the judges], can’t they read?’
A system of judicial review based on the rule of law ought not to treat a privative clause as
conclusive, but it is more than just another “factor” in the hopper of pragmatism and

functionality. Its existence should presumptively foreclose judicia review on the basis of



outcome on substantive grounds unless the applicant can show that the clause, properly

interpreted, permitsit or there is some legal reason why it cannot be given effect.

H. A Broader Reappraisal

[144] “Reasonableness’ isabig tent that will have to accommodate alot of variables

that inform and limit a court’s review of the outcome of administrative decision making.

[145] The theory of our recent case law has been that once the appropriate standard
of review isselected, itisafairly straightforward matter to apply it. In practice, thecriteria
for selection among “ reasonableness’ standardsof review proved to beundefinableandtheir
application unpredictable. The present incarnation of the “standard of review” analysis
requires a threshold debate about the four factors (non-exhaustive) which critics say too
often leads to unnecessary delay, uncertainty and costs as arguments rage before the court
about balancing expertise against the “real” nature of the question before the administrator,
or whether the existence of aprivative clausetrumpsthe larger statutory purpose, and so on.
And thisis all mere preparation for the argument about the actual substance of the case.
Whileameasure of uncertainty isinherent inthe subject matter and unavoidableinlitigation
(otherwise there wouldn’t be any), we should at least (i) establish some presumptive rules
and (ii) get the parties away from arguing about the tests and back to arguing about the

substantive merits of their case.

[146] The going-in presumption should be that the standard of review of any



administrative outcome on grounds of substance is not correctness but reasonableness
(“contextually” applied). The fact that the legislature designated someone other than the
court asthe decision maker callsfor deferenceto (or judicial respect for) the outcome, absent
abroad statutory right of appeal. Administrative decisionsgenerally call for the exercise of
discretion. Everybody recognizes in such cases that there is no single “correct” outcome.
It should also be presumed, in accordance with the ordinary rules of litigation, that the

decision under review is reasonable until the applicant shows otherwise.

[147] An applicant urging the non-deferential “correctness’ standard should be
required to demonstrate that the decision under review restson an error in the determination
of alegal issue not confided (or which constitutionally could not be confided) to the
administrative decision maker to decide, whether in relation to jurisdiction or the general
law. Labour arbitrators, as in this case, command deference on legal matters within their

enabling statute or on legal matters intimately connected thereto.

[148] When, then, should a decision be deemed “unreasonable”? My colleagues
suggest atest of irrationality (para. 46), but the editors of de Smith point out that “many
decisionswhich fall foul of [unreasonableness] have been coldly rational” (de Smith, Woolf
& Jowell: Judicial Review of Administrative Action (5th ed. 1995), at para. 13-003). A
decision meeting this description by this Court is C.U.P.E. v. Ontario (Minister of Labour),
[2003] 1 S.C.R. 539, 2003 SCC 29, where the Minister’ s appointment of retired judgeswith
little experiencein labour mattersto chair “interest” arbitrations (as opposed to “ grievance”

arbitrations) between hospitals and hospital workers was “coldly rational” in terms of the



Minister’sown agenda, but was held by amgjority of this Court to be patently unreasonable
in terms of the history, object and purpose of the authorizing legislation. He had not used

the appointment power for the purposes for which the legislature had conferred it.

[149] Reasonableness rather than rationality has been the traditional standard and,
properly interpreted, it works. That said, a single “reasonableness’ standard will now
necessarily incorporate both the degree of deference formerly reflected in the distinction
between patent unreasonableness and reasonableness simpliciter, and an assessment of the
range of options reasonably open to the decision maker in the circumstances, in light of the
reasons given for the decision. Any reappraisal of our approach to judicial review should,

| think, explicitly recognize these different dimensions to the “reasonableness’ standard.

I. Judging “ Reasonableness’

[150] | agree with my colleagues that “reasonableness’ depends on the context. It
must be calibrated to fit the circumstances. A driving speed that is “reasonable” when
motoring along afour-lane interprovincial highway isnot “reasonable” when driving along
aninner city street. The standard (“reasonableness’) staysthe same, but the reasonabl eness

assessment will vary with the relevant circumstances.

[151] This, of course, isthe nub of the difficulty. My colleagues write:

In judicial review, reasonableness is concerned mostly with the existence of
justification, transparency and intelligibility within the decision-making



process. But it isalso concerned with whether the decision fallswithin arange
of possible, acceptable outcomeswhich aredefensiblein respect of thefactsand
law. [para. 47]

| agree with this summary but what is required, with respect, is a more easily applied
framework intowhich thejudicial review court and litigants can plug intherelevant context.
No one doubts that in order to overturn an administrative outcome on grounds of substance
(i.e. leaving aside errorsof fairnessor law which liewithin the supervising “function” of the
courts), the reviewing court must be satisfied that the outcome was outside the scope of
reasonable responses open to the decision maker under its grant of authority, usualy a
statute. “[T]here is always a perspective’, observed Rand J., “within which a statute is
intended [by the legislature] to operate”: Roncarelli v. Duplessis, [1959] S.C.R. 121, at p.
140. How isthat “perspective’ to beascertained? Thereviewing judgewill obviously want
to consider the precise nature and function of the decision maker including its expertise, the
terms and objectives of the governing statute (or common law) conferring the power of
decision, including the existence of a privative clause and the nature of the issue being
decided. Careful consideration of these matters will reveal the extent of the discretion
conferred, for example, the extent to which the decision formulates or implements broad
publicpolicy. Insuch cases, therange of permissible considerationswill obviously be much
broader than where the decision to be made is more narrowly circumscribed, e.g., whether
aparticular claimant is entitled to a disability benefit under governmental social programs.
In some cases, the court will haveto recognizethat the decision maker wasrequiredto strike
aproper balance (or achieve proportionality) between the adverse impact of adecision on

therightsand interests of the applicant or othersdirectly affected weighed against the public



purpose which is sought to be advanced. In each case, careful consideration will haveto be
given to the reasons given for the decision. To thislist, of course, may be added as many

“contextual” considerations as the court considers relevant and material.

[152] Some of these indicia were included from the outset in the pragmatic and
functional test itself (see Bibeault, at p. 1088). The problem, however, is that under
Bibeault, and the cases that followed it, these indicia were used to choose among the
different standards of review, which werethemselves considered moreor lessfixed. InLaw
Society of New Brunswick v. Ryan, for example, the Court rejected the argument that “it is
sometimes appropriate to apply the reasonableness standard more deferentially and
sometimeslessdeferentially depending onthe circumstances’ (para. 43). It seemsto methat
collapsing everything beyond “correctness’ into a single “reasonableness’ standard will

require areviewing court to do exactly that.

[153] The Court’s adoption in this case of a single “reasonableness’ standard that
covershboth the degree of deference assessment and thereviewing court’ sevaluation, inlight
of the appropriate degree of deference, of whether the decision falls within a range of
reasonable administrative choices will require a reviewing court to juggle a number of
variables that are necessarily to be considered together. Asking courts to have regard to
more than one variable is not asking too much, in my opinion. In other disciplines, dataare
routinely plotted simultaneously along both an X axisand a'Y axis, without traumatizing the

participants.



[154] It is not as though we lack guidance in the decided cases. Much has been
written by various courts about deference and reasonableness in the particular contexts of
different administrative situations. Leaving aside the “pragmatic and functional” test, we
have ample precedents to show when it is (or is not) appropriate for a court to intervene in
the outcome of an administrative decision. The problem is that courts have lately felt
obliged to devote too much time to multi-part threshold tests instead of focussing on the

who, what, why and wherefor of the litigant’s complaint on its merits.

[155] That having been said, a reviewing court ought to recognize throughout the
exercise that fundamentally the “reasonableness’ of the outcomeis an issue given to others
todecide. Theexerciseof discretionisanimportant part of administrative decision making.
Adoption of asingle “reasonableness’ standard should not be seen by potential litigants as

alowering of the bar to judicial intervention.

J. Application to This Case

[156] Labour arbitrators often have to juggle different statutory provisions in
disposing of a grievance. The courts have generally attached great importance to their
expertisein keeping labour peace. In this case, the adjudicator was dealing with his*home
statute” plus other statutes intimately linked to public sector relations in New Brunswick.
Hewasworking on his*hometurf”, and thelegislature hasmadeclear in the privative clause
that it intended the adjudicator to determinethe outcome of the appellant’ sgrievance. Inthis

field, quick and cheap justice (capped by finality) advances the achievement of the



legidlative scheme. Recourse to judicial review isdiscouraged. | would therefore apply a
reasonableness standard to the adjudicator’s interpretation of his “home turf” statutory

framework.

[157] Once under theflag of reasonabl eness, however, the salient question beforethe
adjudicator inthiscasewas essentially legal in nature, asreflected in the reasonshe gavefor
his decision. He was not called on to implement public policy; nor was there a lot of
discretion in dealing with a non-unionized employee. The basic facts were not in dispute.
Hewas disposing of aliswhich he believed to be governed by the legislation. Hewasright
to be conscious of the impact of his decision on the appellant, but he stretched the law too

far in coming to hisrescue. | therefore join with my colleagues in dismissing the appeal.

The reasons of Deschamps, Charron and Rothstein JJ. were delivered by

[158] DEscHAMPS J. — The law of judicial review of administrative action not only
requires repairs, it needs to be cleared of superfluous discussions and processes. This area
of the law can be simplified by examining the substance of the work courts are called upon
to do when reviewing any case, whether it bein the context of administrative or of appellate
review. Any review startswith theidentification of the questionsat i ssue as questionsof law,
guestions of fact or questions of mixed fact and law. Very little else needs to be done in

order to determine whether deference needs to be shown to an administrative body.



[159] By virtue of the Constitution, superior courts are the only courts that possess
inherent jurisdiction. They areresponsible both for applying the laws enacted by Parliament
and the legislatures and for insuring that statutory bodies respect their legal boundaries.
Parliament and thelegidlaturescannot totally excludejudicial oversight without overstepping
the division between legislative or executive powers and judicial powers. Superior courts
are, in the end, the protectors of the integrity of the rule of law and the justice system.
Judicial review of administrative action is rooted in these fundamental principles and its

boundaries are largely informed by the roles of the respective branches of government.

[160] The judicial review of administrative action has, over the past 20 years, been
viewed asinvolving apreliminary analysisof whether deferenceisowedtoanadministrative
body based on four factors: (1) the nature of the question, (2) the presence or absence of a
privative clause, (3) the expertise of the administrative decision maker and (4) the object of
the statute. The process of answering this preliminary question has become more complex
than the determination of the substantive questionsthe court iscalled uponto resolve. Inmy
view, the analysis can be made plainer if the focus is placed on the issues the parties need
to have adjudicated rather than on the nature of the judicia review process itself. By
focusing first on “the nature of the question”, to use what has become familiar parlance, it
will become apparent that all four factors need not be considered in every case and that the
judicial review of administrative actionisoften not distinguishablefromthe appel latereview

of court decisions.

[161] Questionsbeforethe courtshave consistently beenidentified aseither questions



of fact, questions of law or questions of mixed fact and law. Whether undergoing appellate
review or administrativelaw review, decisionson questions of fact alwaysattract deference.
The use of different terminology — “ pal pable and overriding error” versus “unreasonable
decision” — does not change the substance of thereview. Indeed, in the context of appellate
review of court decisions, this Court has recognized that these expressions aswell as others
all encapsul atethe same principle of deferencewith respect to atrial judge’ sfindingsof fact:
H.L. v. Canada (Attorney General), [2005] 1 S.C.R. 401, 2005 SCC 25, at paras. 55-56.
Therefore, when theissueislimited to questions of fact, thereisno need to enquireinto any

other factor in order to determinethat deferenceisowed to an administrative decision maker.

[162] Questions of law, by contrast, require more thorough scrutiny when deference
isevaluated, and the particular context of administrative decision making can makejudicial
review different than appellate review. Although superior courts have a core expertise to
interpret questions of law, Parliament or alegislature may have provided that the decision
of an administrative body is protected from judicial review by a privative clause. When an
administrative body is created to interpret and apply certain legal rules, it devel ops specific
expertise in exercising its jurisdiction and has a more comprehensive view of those rules.
Where there is a privative clause, Parliament or a legislature's intent to leave the fina

decision to that body cannot be doubted and deference is usually owed to the body.

[163] However, privative clauses cannot totally shield an administrative body from
review. Parliament, or alegiglature, cannot have intended that the body would be protected

wereit to overstep its del egated powers. Moreover, if such abody isasked to interpret laws



inrespect of whichit doesnot have expertise, the constitutional responsibility of the superior
courts as guardians of the rule of law compels them to insure that laws falling outside an
administrativebody’ scoreexpertiseareinterpreted correctly. Thisreduced deferenceinsures
that laws of general application, such as the Constitution, the common law and the Civil
Code, areinterpreted correctly and consistently. Consistency of thelaw is of prime societal
importance. Finally, deference is not owed on questions of law where Parliament or a

legislature has provided for a statutory right of review on such questions.

[164] The category of questions of mixed fact and law should be limited to casesin
which the determination of alegal issue isinextricably intertwined with the determination
of facts. Often, an administrative body will first identify the rule and then apply it.
| dentifying the contours and the content of alegal rule are questions of law. Applying the
rule, however, is aquestion of mixed fact and law. When considering a question of mixed
fact and law, areviewing court should show an adjudicator the same deference as an appeal

court would show alower court.

[165] In addition, Parliament or alegislature may confer adiscretionary power on an
administrative body. Since the case at bar does not concern a discretionary power, it will
suffice for the purposes of these reasons to note that, in any analysis, deference is owed to

an exercise of discretion unless the body has exceeded its mandate.

[166] In summary, in the adjudicative context, the same deference is owed in respect

of guestions of fact and questions of mixed fact and law on administrative review ason an



appeal from acourt decision. A decision on a question of law will also attract deference,
provided it concernstheinterpretation of the enabling statute and provided thereisno right

of review.

[167] I would be remisswere | to disregard the difficulty inherent in any exercise of
deference. In Toronto (City) v. C.U.P.E., Local 79, [2003] 3S.C.R. 77, 2003 SCC 63, LeBel
J. explained why a distinction between the standards of patent unreasonableness and
unreasonableness simpliciter isuntenable. | agree. The problem with the definitionsresides
in attempts by the courts to enclose the concept of reasonableness in a formula fitting all
cases. No matter how this Court definesthis concept, any context considered by areviewing
court will, more often than not, look more like a rainbow than a black and white situation.
One cannot change this reality. | use the word “deference” to define the contours of
reasonableness because it describes the attitude adopted towards the decision maker. The
word “reasonableness’ concerns the decision. However, neither the concept of
reasonableness nor that of deferenceis particular to the field of administrative law. These
concepts are also found in the context of criminal and civil appellate review of court
decisions. Y et, the exercise of thejudicial supervisory rolein those fieldshasnot givenrise
to the complexities encountered in administrative law. The process of stepping back and
taking an ex post facto look at the decision to determine whether thereisan error justifying
intervention should not be more complex in the administrative law context than in the

criminal and civil law contexts.

[168] In the case at bar, the adjudicator was asked to adjudicate the grievance of a



non-unionized employee. Thismeant that he had toidentify therulesgoverning the contract.
| dentifying those rulesisaquestion of law. Section 20 of the Civil Service Act, S.N.B. 1984,
c. C-5.1, incorporates the rules of the common law, which accordingly become the starting
point of the analysis. The adjudicator had to decide whether those rules had been ousted by
the Public Service Labour Relations Act, R.S.N.B. 1973, c. P-25 (“PS_RA"), as applied,
mutatis mutandis, to the case of a non-unionized employee (ss. 97(2.1), 100.1(2) and
100.1(5)). The common law rulesrelating to the dismissal of an employee differ completely
from the ones provided for in the PSLRA that the adjudicator is regularly required to
interpret. Since the common law, not the adjudicator’ s enabling statute, isthe starting point
of theanalysis, and since the adjudicator does not have specific expertisein interpreting the
common law, the reviewing court does not have to defer to his decision on the basis of
expertise. This leads me to conclude that the reviewing court can proceed to its own
interpretation of the rules applicable to the non-unionized employee’'s contract of
employment and determine whether the adjudicator could enquire into the cause of the

dismissal. The applicable standard of review is correctness.

[169] It is clear from the adjudicator’s reasoning that he did not even consider the

common law rules. He said:

An employee to whom section 20 of the Civil Service Act and section 100.1 of
the PSLR Act apply may be discharged for cause, with reasonabl e notice or with
severance pay in lieu of reasonable notice. A discharge for cause may be for
disciplinary or non-disciplinary reasons. [p. 5]

[170] The employer’scommon law right to dismisswithout causeisnot alluded to in



this key passage of the decision. Unlike a unionized employee, a non-unionized employee
does not have employment security. His or her employment may be terminated without
cause. Thecorollary of theemployer’ sright to dismisswithout causeisthe employee’ sright
to reasonable notice or to compensation in lieu of notice. The distinction between the
common law rules of employment and the statutory rulesapplicableto aunionized employee
is therefore essential if s. 97(2.1) is to be applied mutatis mutandis to the case of a non-
unionized employee as required by s. 100.1(5). The adjudicator’ sfailure to inform himself
of this crucial differenceled him to look for a cause, which was not relevant in the context
of adismissal without cause. In a case involving dismissal without cause, only the amount
of the compensation or the length of the noticeisrelevant. In acase involving dismissal for
cause, the employer takes the position that no compensation or notice is owed to the
employee. Thiswasnot such acase. In the case at bar, the adjudicator’ srole was limited to
evaluating the length of the notice. He erred in interpreting s. 97(2.1) in a vacuum. He
overlooked the common law rules, misinterpreted s. 100.1(5) and applied s. 97(2.1) literally

to the case of a non-unionized employee.

[171] Thiscaseisonewhere, even if deference had been owed to the adjudicator, his
interpretation could not have stood. The legislature could not have intended to grant
employment security to non-unionized employeeswhile providing only that the PSLRA was
to apply mutatis mutandis. Thisright is so fundamental to an employment relationship that

it could not have been granted in so indirect and obscure a manner.

[172] Inthiscase, the Court has been given both an opportunity and the responsibility



to smplify and clarify the law of judicial review of administrative action. The judicial
review of administrative action need not be a complex area of law in itself. Every day,
reviewing courts decide cases raising multiple questions, some of fact, some of mixed fact
and law and some purely of law; in various contexts, thefirst two of thesetypes of questions
tend to requiredeference, whilethethird often doesnot. Reviewing courtsare already amply
equipped to resolve such questions and do not need aspecialized analytical toolbox in order

to review administrative decisions.

[173] Ontheissueof natural justice, | agreewith my colleagues. Ontheresult, | agree

that the appeal should be dismissed.

APPENDIX

Relevant Statutory Provisions

Civil Service Act, S.IN.B. 1984, c. C-5.1

20 Subject to the provisions of this Act or any other Act, termination of the
employment of adeputy head or an employee shall be governed by the ordinary
rules of contract.

Public Service Labour Relations Act, R.S.N.B. 1973, c. P-25

92(1) Where an employee has presented a grievance up to and including the
final level in the grievance process with respect to



(&) theinterpretation or application in respect of him of a provision of a
collective agreement or an arbitral award, or

(b) disciplinary action resulting in discharge, suspension or a financia
penalty,

and his grievance has not been dealt with to his satisfaction, he may, subject to
subsection (2), refer the grievance to adjudication.

Public Service Labour Relations Act, R.S.N.B. 1973, c. P-25, as amended

97(2.1) Wherean adjudicator determinesthat an empl oyee hasbeen discharged
or otherwisedisciplined by theemployer for cause and the coll ective agreement
or arbitral award does not contain a specific penalty for the infraction that
resulted in the employee being discharged or otherwise disciplined, the
adjudicator may substitute such other penalty for the discharge or discipline as
to the adjudicator seems just and reasonable in all the circumstances.

100.1(2) An employee who is not included in a bargaining unit may, in the
manner, form and within such time as may be prescribed, present to the
employer a grievance with respect to discharge, suspension or a financial
penalty.

100.1(3) Where an employee has presented a grievance in accordance with
subsection (2) and the grievance has not been dealt with to the employee's
satisfaction, theemployee may refer thegrievancetothe Board who shall, inthe
manner and within such time as may be prescribed, refer the grievance to an
adjudicator appointed by the Board.

100.1(5) Sections 19, 97,98.1, 101, 108 and 111 apply mutatis mutandisto an
adjudicator to whom a grievance has been referred in accordance with
subsection (3) and in relation to any decision rendered by such adjudicator.



101(1) Except asprovided inthisAct, every order, award, direction, decision,
declaration or ruling of the Board, an arbitration tribunal or an adjudicator is
final and shall not be questioned or reviewed in any court.

101(2) No order shall be made or process entered, and no proceedings shall be
taken in any court, whether by way of injunction, judicial review, or otherwise,
to question, review, prohibit or restrain the Board, an arbitration tribunal or an
adjudicator in any of its or his proceedings.

Appeal dismissed.

Solicitors for the appellant: Sewart McKelvey, Fredericton.

Solicitor for therespondent: Attorney General of New Brunswick, Fredericton.
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