
[image: image1.jpg]) SIC PERMANET

| _rocus | 4
Ontario

VT INCEPIT

2\




ONTARIO

ENERGY

BOARD
	FILE NO.:
	EB‑2009-0096

	

	VOLUME:

DATE:


	11
January 14, 2010
Pamela Nowina
Paul Sommerville
Cynthia Chaplin
	Presiding Member and Vice-Chair
Member

Member


EB-2009-0096
THE ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O. 1998, c. 15, (Schedule B);

AND IN THE MATTER OF  a review of an application filed by Hydro One Networks Inc. for an order approving just and reasonable rates and other charges for electricity distribution for 2010 and 2011.
Hearing held at 2300 Yonge Street,

25th Floor, Toronto, Ontario,

on Thursday, January 14th, 2010
commencing at 2:02 p.m.
--------------------

VOLUME 11
--------------------

BEFORE:

PAMELA NOWINA

Presiding Member and Vice-Chair

PAUL SOMMERVILLE
Member


CYNTHIA CHAPLIN
Member
MICHAEL MILLAR
Board Counsel
JENNIFER LEA
HAROLD THIESSEN
Board Staff
RUDRA MUKHERJI
DONALD ROGERS
Hydro One Networks Inc.

ANITA VARJACIC
ROBERT WARREN
Consumers Council of Canada (CCC)

MURRAY KLIPPENSTEIN
Pollution Probe

JAMES HAYES
Society of Energy Professionals

PETER THOMPSON
Canadian Manufacturers & Exporters (CME)

RICHARD LONG
Society of Energy Professionals
JAY SHEPHERD
School Energy Coalition (SEC)

PETER FAYE
Energy Probe Research Foundation

DAVID MacINTOSH
DAVID CROCKER
Association of Major Power Consumers of Ontario (AMPCO)

MICHAEL BUONAGURO
Vulnerable Energy Consumers' Coalition (VECC)

IAN MONDROW
Electrical Contractors Association of Ontario (ECAO); Rogers Cable Communications (Rogers)

RICHARD STEPHENSON
Power Workers' Union (PWU)
ALSO PRESENT:
GREG VAN DUSEN
Hydro One Networks Inc.

HENRY ANDRE
JULIE GIRVAN
Consumers' Council of Canada

SHELLEY GRICE 
Association of Major Power Consumers of Ontario (AMPCO)
1--- Upon commencing at 2:02 p.m.


1DECISION


12Procedural Matters


15Closing Argument by Mr. Rogers


40--- Whereupon the hearing concluded at 3:13 p.m.




NO EXHIBITS WERE FILED DURING THIS PROCEEDING
Error! No table of figures entries found.NO
NO UNDERTAKINGS WERE FILED DURING THIS PROCEEDING
Error! No table of figures entries found.


Thursday, January 14, 2010

--- Upon commencing at 2:02 p.m.

MS. NOWINA:  Please be seated.  Good afternoon, everyone.  Today we are continuing the hearing of Hydro One's distribution rate application EB-2009-0096.  We'll begin this afternoon with the Board's oral decision on CCC's motion.

DECISION:


MS. NOWINA:  On January 12th the Board heard a motion by the Consumers Council of Canada, CCC, seeking an order from the Board requiring Hydro One to publish an amended notice of application in this proceeding.  The motion alleges that there were certain defects in the original notice, which was published in various newspapers across the province in August 2009.


One of these alleged defects results from updates to the evidence that occurred after the notice was issued, specifically, an update to the amount being requested for the cost of capital.

The other alleged defects do not relate to any changes in the evidence; that is to say that, in CCC's view, these defects existed from the outset.  The complete notice of motion was filed with the Board as Exhibit K10.3.  The motion was filed towards the end of the evidentiary portion of the hearing and several months after the notice was issued.

CCC's motion was substantially supported by School Energy Coalition, Canadian Manufacturers & Exporters, the Association of Major Power Consumers of Ontario and the Vulnerable Energy Consumers Coalition.

The motion was opposed by the Power Workers Union and Hydro One.

The Board also heard submissions from Board Staff.

For the reasons I will describe in a moment, the motion is denied.

Drafting a notice for a complex hearing is an important responsibility of the Board.  The Board discharges its responsibility by converting a highly technical application of several thousand pages into a two- to three-page summary.


It must be able to be published in a newspaper, and to be read quickly and easily.  It must accurately summarize the general potential impacts of the application.  It must use language that can be understood by a person who has no background whatever in the complex field of utility rate setting.


It must find a balance between including too much information, which could be confusing in addition to being impractical, and including too little information such that the reader is unable to understand how the application may impact him or her.


Due to the length and the complexity of the hearing process, a number of changes may occur to the application after the notice is issued.  There may also be other factors external to the application itself that have an impact on rates.


The Board notes that the notice also provides information on how the application itself can be accessed through both the Board's and Hydro One's websites.  In this way, an interested person is invited to supplement the information imparted by the notice by reading as much of the detail of the application as he or she may wish.


The Board is satisfied that the notice in this case strikes an appropriate balance and provided readers with the necessary information for them to determine if they wanted to participate further.

I will now move on to the Board's analysis of the particular issues raised in this motion.

Before considering the specific alleged defected identified in CCC's motion, the Board will review the legal test for determining what constitutes appropriate notice.

Mr. Warren included two cases in his book of authorities:  the Ontario Court of Appeal decision, Nolan and Ontario, and the Divisional Court case re Central Ontario Coalition concerning Hydro One Transmission Systems and Ontario Hydro.

Mr. Warren identifies the relevant test for determining the adequacy of notice from the Nolan case, specifically from paragraph 147 of that decision, where it states, and I quote:
"When determining whether adequate notice has been given, two questions must be asked:  (1) was the content of the notice accurate and sufficient; and (2) were all affected parties given notice?"

The test is further described in the Central Ontario Coalition case.  At page 27 of that decision, the court stated, and I quote:
"In any event, it is well established that where the form content of notice is not laid down, it must be reasonable in the sense that it conveys the real intentions of the giver and enables the person to whom it is directed to know what he must meet."

Page 28 of that decision references the Ontario Court of Appeal's Ontario Racing Commission decision, in which the Court said, quote:
"The cases establish beyond peradventure that whether a notice given in any particular case is sufficient depends entirely upon the circumstances of the case."


All parties essentially agree that these are the tests to be applied.  Where the parties differ is with regard to the results of applying these tests to the facts of this case.

Five alleged defects in the notice are itemized at paragraph 12 of the motion.  The Board will address each of these in turn.  The first alleged defect, which is listed as part (a) in paragraph 12, is that the notice did not disclose Hydro One's ratepayers the true amount of revenue for which Hydro One seeks approval and the bill and rate impacts of that amount.

The notice stated, quote:
"Hydro One Networks Inc. is seeking approval of $1,181,000,000 as the 2010 revenue it requires to provide electricity distribution, and $1,294,100,000 as the 2011 revenue it requires to provide electricity distribution.  Hydro One Networks Inc. indicates that if the application is approved as filed, an average customer would experience an increase on the delivery portion of their electricity bill of approximately 9.5 percent in 2010 and 13.3 percent in 2011."


The notice goes on to describe potentially different delivery bill changes that arise as a result of Hydro One's ongoing harmonization plan.

On December 11, 2009, the Board issued its revised policy on the cost of capital.  The ultimate result of that policy in this case is the cost of capital applied for has increased by $44 million in 2010 and $29 million in 2011.  Obviously, the revenue requirement and rate impacts described in the notice did not include these increased costs, which arose some six months after the application was filed and over two months after the notice was published.

Had these costs been included and the net effect of certain other evidentiary updates been accounted for, the revenue requirement presented in the notice would have been $1,194,000,000 for 2010, and $1,293,000,000 for 2011.


The associated rate impacts for the delivery component of an average residential customer would have increased from 9.5 percent to 14.1 percent for 2010 and decreased from 13.3 percent to 11.6 percent for 2011.

The concern expressed by CCC and the supporting intervenors is that the increase to the applied-for revenue requirement and, in particular, the increase in the rate impacts is material, and that anyone that reads the notice was not presented with an accurate picture of the potential outcomes of the proceeding.

The Board does not accept this argument.  No one disputes that the notice was correct in this regard when it was published.  The issue is whether the change caused by the increased cost of capital is such that the notice no longer passes the test for being accurate and sufficient.

It is true that the specific numbers have changed.  However, even before the change in the cost of capital, Hydro One had filed various other updates to the application.  These updates impacted the requested revenue requirement and the associated percentage rate impacts.  However, the Board did not reissue the notice, and no party requested that it should.


In fact, in most cases before the Board there are changes, to one degree or another, in an application after the notice is issued.  It would be both impractical and unhelpful if the Board were required to re-issue a notice every time there was an update to an application.  The test should be whether there is a material inaccuracy that would lead to a genuine misunderstanding regarding how the application could impact the reader, or, as the court stated in the Ontario Racing Commission's case, a misunderstanding about the case to be met.

The small change in overall revenue requirement and the somewhat larger changes in the delivery charge impacts do not, in our view, materially change the nature of, the degree of, or the effect of the application on consumers.  The increases described in the notice remain directionally correct.  A person reading the notice would appreciate that Hydro One is seeking a significant rate increase.  The additional revenue now being requested by Hydro One for 2010 is not of such a magnitude that it fundamentally alters the nature of the application of what is being sought, or how it could impact ratepayers.  Hydro One was seeking a significant rate increase when the notice was issued, and it is seeking a significant rate increase now.


The Board's notices include information on average rate impacts in an attempt to provide ratepayers with a sense of the level of the increase being sought.  It is in fact an average, and any individual customer's rate impacts will in all likelihood be different.  The Board concludes that a reasonable person reading the notice would not have been misled as to the implications of the application.

The second and third alleged defects are related and will be considered together.  The second alleged defect is that the notice did not disclose to Hydro One's ratepayers that they would be responsible for paying a portion of the costs of the Green Energy plan that are not included directly in the rates for which Hydro One has sought approval.  The third alleged defect is that the notice did not disclose to ratepayers outside Hydro One's territory that they would be responsible for paying some portion of the Green Energy plan.  Hydro One's application anticipates that funding for its proposed Green Energy plan will come from two sources:  its own ratepayers directly through their distribution rates, and from all ratepayers in the province through a yet to be determined provincial recovery mechanism that will be added to all ratepayers' bills.


The portion of the Green Energy plan funded directly by Hydro One's ratepayers is included in Hydro One's revenue requirement and request for new rates.  However, in CCC's view, the notice is not clear for two reasons:  It does not sufficiently explain that Hydro One's ratepayers will have to pay an additional amount for the Green Energy plan through the provincial mechanism, and it does not sufficiently explain to non-Hydro One customers that their rates will ultimately include some amount for the Green Energy ^Plan.

The Board does not agree.  Paragraph 2 of the notice states:
"Hydro One Networks has also included in its 2010-2014 Green Energy plan as part of this application.  The Board's decision on this aspect of the application may have an effect on all electricity customers in Ontario."

The notice explicitly states that approval of the Green Energy plan may have an impact on all electricity customers in Ontario.  Hydro One's customers, of course, are electricity customers in Ontario.  In the Board's view, a reasonable person would understand that the Green Energy plan could impose costs on him or her, in addition to those noted elsewhere in the notice.  In addition, in this case, the actual potential impacts in the rate period relating to the portion of the plan that may be funded from all provincial ratepayers is extremely small.  The Board finds that it would not have been helpful to have included this specific impact in the notice.

Mr. Warren also argued that the use of the word "may" was not appropriate and that the notice should have been more clear that the "effect" in question was a rate increase.  In the Board's view, the word "may" is appropriate.  The Board could reject Hydro One's Green Energy plan.  No decision has yet been made on this issue.  The notice is clear that there may be effects on all provincial ratepayers, and that they should participate in the proceeding if they have any concerns about this.  The Board also concludes that a reasonable person would understand that the effect in question would be financial.

The fourth alleged defect is that the notice did not disclose that many of Hydro One's ratepayers will experience a total bill increase in excess of 10 percent.  The notice does state that average customers will not have total bill impacts in excess of 10 percent for 2011; however, Mr. Warren's point appears to be that many customers that are not average will have impacts that exceed 10 percent, particularly those customers who consume less than 1,000 kilowatt-hours per year.

Although it is true that a customer that does not use the average amount of power, 1,000 kilowatt-hours in this case, may have impacts greater than 10 percent, the notice is not inaccurate in this regard -- it clearly references average customers and states that average consumption used for the calculations is 1,000 kilowatt-hours per year.  A reasonable reader of this notice would realize that if they were not an average customer, then their specific bill impact would be different.  It is important to note that the applicant has undertaken a mitigation program to prevent any total bill impact greater than 10 percent for an average customer.  The Board is satisfied that the notice is appropriate in this regard.

The fifth and final alleged defect is that the notice did not disclose to Hydro One's ratepayers the fact that the amount for which approval is sought will be added to amounts derived from factors such as the global adjustment and transmission costs, as well as the harmonized sales tax.

Mr. Warren conceded in his argument that there may not be a legal requirement for the Board to include this type of information in its notices.


Bill increases caused by factors outside of the proceeding are not within the Board's jurisdiction to consider in the proceeding.  These increases, such that they occur, do not flow from the Board's section 78 powers.  This proceeding will not have an impact on those outside costs.  Mr. Warren did suggest that the Board might, as a matter of policy, attempt to provide more information regarding potential impacts from these outside costs.

The Board further notes that it would be very difficult to accurately describe or anticipate exactly what outside costs might increase, and by how much.  Again, an attempt to provide additional information might serve to confuse rather than clarify.  The Board therefore does not accept this argument, and finds the notice to be adequate in this regard.

Although the motion is denied, the discussion which has taken place in the course of intervenor submissions has heightened the Board's awareness of the importance of clear communication of its final decision in this rates proceeding.  The Board will seek to ensure that ratepayers understand the elements that drive rate changes resulting from this case and will also seek to ensure that, as much as possible, these changes are put into context for ratepayers.

So in that regard, the Boards ask that parties include in their final arguments any proposals they may have that would assist the Board in designing appropriate, transparent communication of the final decision of this proceeding.

So that completes our decision on the motion.
Procedural Matters:


MS. NOWINA:  I'd like now to turn to arguments schedule for this portion of the proceeding.  I would like to go ahead today with argument in-chief from Hydro One.  With that concluded, we've set a schedule that Board Staff will provide written submissions on Monday, February 1.  We will ask intervenors to provide their written argument by Friday, February 5th, and Hydro One to provide written reply by Friday, February 12th.  Are there any questions about that schedule?

MR. ROGERS:  No.  Thank you.

MS. NOWINA:  All right.  Before we turn to Mr. Rogers' argument, I would also like to discuss issue 9.3, the allocation of the Green Energy plan costs, the issue that's still outstanding in this proceeding.

The Board report stemming from EB-2009-0349 may be delayed significantly longer than we had first anticipated in this case -- I think at first we had thought we would expect it by the end of December.  Certainly it's significantly delayed beyond that.

So it has reached the point where we are beginning to be concerned about whether or not it is reasonable to wait to hear that issue completely within this proceeding and issue a decision regarding that allocation in this proceeding.  And we would invite parties in their submissions to also address what other approaches the Board might take to dealing with the allocations of costs as we await the Board's final policy.

Now, Mr. Rogers, we think it would be helpful for Hydro One to make its submissions in that regard before others do, so that others can respond to your ideas.  However, it's a bit putting you on the spot to ask you to do that this afternoon.


So if you would like to do that this afternoon, that would be great.  Otherwise, we can work something else out.

MR. ROGERS:  Excuse me a moment.  I think something else might be appropriate.

Madam Chair, if the Board would grant me ten or 15 minutes, I believe I could tell you my client's position on that today.

MS. NOWINA:  All right.  Let me give you the suggestion that we were considering, if you couldn't do it today, that we would give you a few days in order to make those submissions in writing.  That would be still in time for everyone else to respond to them in the normal schedule of their submissions.

MR. ROGERS:  Well, maybe we should do that.  That would be probably better enunciated if we had a little more time to think about it.  I'm sure we could file something by Monday.

MS. NOWINA:  Why don't we say by Monday?  Does that work for everybody?  Fine.  All right, I think that's all the matters I had, so, Mr. Rogers --

MR. WARREN:  Madam Chair, first of all, thank you for the decision on the motion.  For purposes of receiving that, it strikes me as duplicative to listen to Mr. Rogers' argument now, and then read it in the transcript.  So if I might be excused, I'll read the submissions in the transcript if that's acceptable.

MS. NOWINA:  If you want to take the risk of making Mr. Rogers feel really badly...

MR. ROGERS:  I'm not offended.  I've never had such a big crowd, for which I thank the Board, I think.

MS. NOWINA:  That's fine, Mr. Warren.

MR. WARREN:  I mean no disrespect at all, Mr. Rogers.

MS. NOWINA:  I know, Mr. Warren.  Thank you.

MR. BUONAGURO:  Just before Mr. Rogers starts, I'll stay and listen to him and look over his shoulder.  Just in terms of timing, we were wondering when the company anticipates having all the outstanding undertakings completed.

MS. NOWINA:  Oh, that's a good question.  Does Hydro One have an update on that?

MR. ROGERS:  I believe all will be filed tomorrow, hopefully by noon.

MS. NOWINA:  That works.  Thank you.  All right, Mr. Rogers, you can go ahead.

MR. ROGERS:  I can tell the Board, with respect to undertakings, that one has been filed this afternoon, and that is undertaking J10.5, which deals with the company's response, mitigation response, to the cost of capital report that Mr. Shepherd was asking about.  Copies are here now, and the rest will be filed, I hope, by noon tomorrow.

MS. NOWINA:  Good.  Thank you.

MR. ROGERS:  May I begin?

MS. NOWINA:  You may.
Closing Argument by Mr. Rogers:

MR. ROGERS:  Thank you, Madam Chair and Members of the Board.  I expect to be less than an hour.

This case presents unique challenges for the applicant and for the Board.  The company comes before you with an ambitious set of proposals which will require a significant distribution rate increase to fund.


Hydro One is very well aware that it does so at a time of difficult economic circumstances for its customers.  However, while very conscious of the rate impact on its customers, its primary focus must be on its paramount duty, the stewardship of a safe and reliable electricity distribution system now and in the future.

Hydro One management must ensure a distribution system which is capable of providing the service its customers demand and expect, and which is equipped to meet the increasing demands imposed upon it by government policy.  It must maintain the integrity of the system while, at the same time, making the investments necessary to facilitate the addition of significant amounts of distributed generation and to complete the necessary work for the transition a smart grid.

The Board will receive detailed written submissions from the intervenors, some of which cannot be anticipated, and I assure you that they will be answered fully and in detail in written reply submissions in due course.

I propose today to deal only with the larger issues which frame this case and which, I submit, are paramount.  They are, it seems to me, these:  one, the Green Energy Act and the changing electricity landscape; two, management's essential obligation to properly plan sustainment and development spending to ensure the maintenance and reliability of the electricity distribution system; three, the overriding importance, in this case particularly, of ensuring that the necessary revenues and also cash flows be available to the utility through this challenging period.

Four, I will deal with a few difficult predictable issues, such as human resources; five, customer impacts at a time of economic downturn such as we are experiencing; and, six and finally, the cost of capital issue, which has attracted so much attention in this case.

Now, I will deal with the elements of the ^Green Energy Plan in a moment, but I would first like to make some general observations, which I submit, to a large extent, control this case or impact upon this case.

The Green Energy Act and the impetus towards distributed generation and a smart grid will come at a high cost.  Government policy, combined with a need to refurbish an aging system, will require unprecedented levels of capital spending over the foreseeable future.


The rate increase requested here, Madam Chair, Members of the Board, is not a one-time adjustment.  As the detailed written evidence shows - and there are hundreds and hundreds of pages of detailed information filed with you - and as the witnesses have confirmed in their viva voce testimony, this utility is going to require significant increases of capital over the next few years in order to meet its expanding and changing obligations.

Now, although it will undoubtedly be argued by intervenors that spending should be postponed or delayed, generally speaking, I submit that is not a responsible objection.  Mr. Struthers explained that Hydro One cannot defer its proposed spending without jeopardizing the security of the system and without hobbling its ability to deliver the capabilities expected of it, and without causing an even greater pressure on rates in the years just down the road.

Simply put, needed investment is going to increase in each of the foreseeable years ahead if government policy is to be met and the system is to be maintained.

The company needs to get on with the work expected of it now, and I submit it requires the increased funding for which it seeks approval to allow it to do so.

Further, as Mr. Struthers explained, the overriding concern for Hydro One is to be assured of the funding it requires to do the work which is expected of it.  It is important that the needed revenue be certain and that cash flows be maintained - and I emphasize that - to allow the utility to access the capital it needs in order do the work which is expected of it.

Now, permit me to deal briefly with each of the topics I've outlined, first, the Green Energy Plan itself.

Hydro One has put forth its Green Energy Plan in Exhibit A, tab 4, schedule 2.  The plan sets out the proposed capital and OM&A spending for a five-year period from 2010 through 2014.  The applicant asks the Board for two specific approvals in this case concerning this plan.


First, the Board is asked to accept the five-year plan as fulfilling Hydro One's obligation to put forward a Green Energy Plan pursuant to the Green Energy Act.  Second, the Board is asked to specifically approve the levels of spending set out in Exhibit A, tab 14, schedule 2, page 1, for the years 2010 and 2011 for rate-making purposes.

Now, as you've alluded to earlier, Madam Chair, the Board will be required, of course, to determine an appropriate sharing of Green Energy costs between Hydro One distribution customers and all provincial customers to be collected through the external funding mechanism.  And I will file further written submissions, brief ones, I hope, on Monday dealing with that issue.

In this case, Hydro One has, however, proposed a split between internal and external funding which it believes to be rational and fair.  Obviously, it will abide by the Board's ultimate decision on this issue arising out of this EB-2009-0349 proceeding and this case, when we deal with that.

However, my client does have a concern that the implementation of this rate request not be unduly delayed by the Board's corollary process, and you alluded to that earlier in your remark this is afternoon as well.  And I was going to tell you that we would address this issue further, but I've already undertaken to do that.

The Green Energy plan itself seeks to meet the policy objectives of the Green Energy and Green Economy Act, which are:  first, to foster the growth of renewable energy projects; second, to promote and expand energy conservation in Ontario; and third, to develop a smart grid to help achieve these objectives.

The company's plan, which is filed before you, is broken into three separate sections.  One:  renewable energy generation connections.  You can find that at page 12 of the exhibit on Green Energy.

Second, and separately, the smart grid developments found at page 25 of that exhibit.

And third, conservation and demand management, which is covered at page 30 of the exhibit.

Dealing briefly with each in turn.

First, the renewable generation connections.  Hydro One is obligated to connect generation facilities under certain prescribed conditions and has little control over where they may be located.  The division of costs between generators and distribution customers has been largely determined by the Board's recently included Distribution System Code amendments issued by the Board on September 11, 2009.

The level of proposed spending by my client is predicated upon their projection that it, the utility itself, will add approximately 3500 megawatts of renewable energy over the two-year period 2010-2011, and an additional 3500 megawatts over the last three years of the Green Energy plan.  This projection is based upon the company's considerable experience with the RESOP program in particular, and its close work with the OPA, which was described to the Board in testimony.

The proposed spending on renewable generation is set out in Exhibit A, tab 14, schedule 2, page 24, assuming Hydro One's proposed split between internal and external funding is accepted.

The total direct capital spend in 2010 is forecast to be $169 million, of which $17 million will be funded by distribution ratepayers.  In 2011, the capital spend is $296 million, of which $33 million will be funded directly by Hydro One ratepayers.  The direct OM&A component, to be funded by Hydro One distribution customers, is $3 million in each of the two years.

Now, I point out to the Board that capital spending is forecast to rise dramatically in 2012 through 2014 to a total of $930 million gross, with $110 million projected to be covered from distribution ratepayers.  It's an ambitious program.

I'd like to deal with smart meter development briefly.  The continued development -- I'm sorry, smart grid development.

The continued development of a smart grid is a major element of government policy, and forms an essential part of Hydro One's Green Energy plan.  The smarter distribution system will enhance the reliability, security, and power quality of the system through automation.  It will facilitate the introduction of new, distributed generation.  It will be a vital tool in improving demand management programs.  It will improve overall quality of service by improving asset condition monitoring and trouble-call responses.

Total development OM&A expenditures on smart grid are forecast to be $10 million in each of 2010 and 2011, to be funded by distribution customers.  Once again, I point out that an additional $45 million is planned for the period 2012 to 2014.  Direct capital expenditures for the smart grid will be $30 million in 2010 and $62 million in 2011.  This is to be funded by Hydro One distribution customers.  Once again, spending increases in the last three years of the Green Energy plan to a total $250 million in 2012 to 2014.

The third leg in the Green Energy stool is the conservation and demand management program.  At the moment, demand management spending of $20 million annually is funded through the global adjustment mechanism.  Although Hydro One expects that CDM programs will increase over current levels, it is assumed for this case that costs will be covered by an external funding mechanism, and these costs are not included in the current application.

Now, in conclusion on that aspect, I submit that the applicant's Green Energy plan satisfies the Green Energy Act objectives and the Ontario Energy Board's initial guidelines as they are understood at this early stage.  The company therefore requests that its Green Energy plan be approved by the Board as presented.

I want to speak for a moment about the recovery of these Green Energy costs.

The Board's planning guidelines, G-2009-0087, state that costs incurred related to the Green Energy program should be collected in a variance account and a funding adder requested to provide advance funding for the work.  While the applicant does not oppose such treatment, it believes that its Green Energy investments are necessary, will be used and useful in the rate period, and are sufficiently well defined to include as a part of its cost of service in the test years.

However, Mr. Struthers has stated in evidence that recovery of these costs through a rate adder, while tracking in a variance account, would obviously remove the risk of variance from both the company and its ratepayers.  The company is agreeable to such an approach, if that is the Board's wish, but asks that it is important that it be able to recover the forecasted cost of these programs through a rate adder subject to adjustment at the end of the rate period.

The essential feature for the applicant in the means of recovery, as Mr. Struthers emphasized in his testimony, is that adequate cash flows be maintained through this period of capital expansion.

I can tell the Board that Mr. Van Dusen indicated in testimony that the adder to be collected from Hydro One ratepayers to fund their share of the proposed Green Energy investment costs under this arrangement would be 0.04 cents per kilowatt-hour in 2010, and 0.054 cents per kilowatt-hour in 2011.

The company also estimated that the provincial ratepayers' share of the proposed Green Energy investments would cost 0.005 cents per kilowatt-hour in 2010 and 0.021 cents per kilowatt-hour in 2011, as shown in the response to undertaking J.2.3.

Now, leaving Green Energy for the time being, I'd like to deal relatively briefly with sustainment and development costs.

And I would like to review these at a very high level.  And just some of the important features of the proposed sustainment and development budgets.

First, Madam Chair, Members of the Board, there is always a debate in these cases as to the appropriate year for comparison when looking at percentage increases, and I anticipate you'll see a lot of that in the arguments advanced by the intervenors.


I say to you now, as I've said before, that while percentage increases are obviously of interest, the important thing is to look beyond the simple percentage increase, or behind it, year over year, to understand the reasons for the increase and to satisfy yourselves that the company has thoughtfully analyzed the needs and costs before coming before you.

It is impossible, and I submit dangerous, to attempt to micro-manage the utility, as some intervenors occasionally urge you to do.  My respectful submission to you is that you should look to satisfy yourselves that a conscientious and competent management has in place a careful and proper planning process.  If so, there are limits to how deeply a process such as this should second-guess and interfere with management judgment.

Now, I say this with very great respect for this process and the role that you play, and I will also observe that the mere fact that they must come here with all of this evidence has a profound effect upon the way in which a utility goes about its business.

In this case, I submit that if comparisons are to be made year over year - and they will be, and so they should be - the Board should place considerable emphasis on the 2009 bridge year.  This is a year in which an IRM adjustment applied, and any increase in costs above the rate of inflation would have the effect of reducing net income.

The Board will see that several of the major programs driving the increase in OM&A and capital costs in the test years have in fact already necessarily increased in 2009, and I submit that this is evidence of the company's commitment to the necessity for these programs.

I do not propose to go into detail here to explain further the OM&A capital programs which are before you.  I hope that through the extensive prefiled evidence, answers to hundreds of interrogatories and the viva voce evidence of many of the people responsible for these programs, that you will conclude that there is ample justification to support the proposed costs.


However, I would like to spend just a few moments on a few of the larger programs.

A major sustainability program is the proposed accelerated vegetation cycle.  This program is expensive in the short term but, nevertheless, I submit, a program which should continue to be implemented.


Let's look at this vegetation management program for a moment.  Consideration of this large sustainment program has been before the Board previously, and it has attracted considerable attention, not only because it is a very large and expensive program, but also because it is so important to quality of service and security of supply.

In your last decision, after reviewing a proposal to accelerate the vegetation clearing cycle, the Board directed the company to develop a benchmarking approach, in consultation with intervenors, to provide the Board with better information concerning the company's relative efficiency in this area of operations.

The Board expressly directed the company to give effect to any innovations which improved its productivity and efficiency in this area.

Now, as a result, the company did include its stakeholders in a consultation session with Board Staff, and subsequently retained CN Utility Consulting to complete a vegetation management benchmarking study.

The results of this study are set out in Exhibit A, tab 15, schedule 2, but can be summarized, I believe, fairly as concluding that, while generally speaking, Hydro One compared very well, by some measures it was worse than the peer group when considering unit costs.


CN concluded that Hydro One's clearing cycle length, which was in excess of ten years, was much longer than the peer group, which tended to range between one to five years, and was, in fact, below accepted utility practice.

The difference in cycle times resulted in Hydro One having to treat a greater amount of vegetation and biomass per tree than other utilities.  This both increased unit costs and resulted in increased outages.  In short, Hydro One's vegetation management cycle was not in conformance with utility standards, and this was leading to poorer quality of service at higher costs.

Hydro One wants to fix the problem.  Accordingly, it is accelerating the vegetation management cycle of line clearing and brush control on its some 102,000 kilometres of lines on rights of way.  The program is expensive and has a significant impact on current rates.


The OM&A costs jumped from $118.2 million to $136.1 million in 2009, the bridge year, an example of the bridge year increase I alluded to earlier.

However, I submit it is a prudent and sensible program which will avoid additional costs and interruption of customer service in the future.  It is, I submit, a good example of the potential negative effect of avoiding or postponing a worthwhile program.

Similarly, lines and maintenance programs must take into account changes in regulatory standards.  Much of this work is not discretionary.  For example, considerable expenditures are required to inspect and test oil filled stations and licence equipment to meet new requirements set out in the PCB regulations.  This results in changes brought on by Environment Canada to amendments to the Canadian Environmental Protection Act brought into law in September of 2008.

Hydro One is doing its best to comply with these new regulations, but it has had to request additional time to complete all testing now scheduled to be completed 2014 simply because it cannot get all of the work done sooner.

This program alone almost fully explains the increase in spending for planned station maintenance in 2010 and 2011.

Now, on the capital side, similar considerations apply.  Quite apart from the Green Energy Act and the need to retool the distribution system to accommodate distributed generation and to develop the smart grid, the sustainment obligation requires that considerable capital investment be made.


As has been pointed out to the Board consistently over the past three cases -- I think at least the past three cases, Hydro One's capital infrastructure is aging and increasingly requires replacement and refurbishment.

It is, I submit, not an option to allow facilities such as wood pole assets, as discussed by Mr. Gee in testimony, to unduly degrade or fail.  The evidence shows that deferring this work will only result in increased outages in the short term and increased costs in the long term.

The company, through its planning process and based on its considerable experience and expertise, has attempted to strike a responsible balance between the competing obligation of ensuring that the system is safe, secure and dependable against the competing effort to control costs to their lowest reasonable level.


The costs resulting from this balancing process make up the sustainment capital budget, and I ask you to conclude that it's a reasonable balance.

Let me speak for a moment about compensation levels, because I know this is going to come up and I know it's a concern of the Board.

Hydro One, I can assure you, well understands the Board's concern about compensation levels.  It has been striving to control these costs under difficult conditions since its inception.  In the recent transmission case, EB-2008-0272, the Board disallowed $4 million in each of the test years.  It did so on the basis of a compensation and productivity study prepared by Mercer (Canada) Limited and Oliver Wyman.

The study concluded that Hydro One's compensation is approximately 17 percent above the market median for the comparator group which was chosen.  The Board did not feel, apparently, that Hydro One had adequately demonstrated that its higher than average compensation costs were offset by its higher than median productivity ranking shown in the study, and in fairness, I have to concede that the Board felt that the Mercer productivity study had inherent weaknesses and that it did not adequately support the Hydro One claim.

The Board did say that it would be interested in having the best evidence available concerning the prudence of employment costs and as they relate to productivity available in future cases.

I wish to make a few points in defence of my client's position on this issue.  First, the Mercer study clearly concluded that, while Hydro One's compensation costs are higher than the peer group, this results exclusively because of the PWU contract, which covers about 70 percent of Hydro One employees.  Management and society compensation, where Hydro One has more control, were shown to have been kept at or below the peer group average.

The issue, then, is, what has Hydro done to ensure fair value for the compensation negotiated with the PWU?  Hydro One has been frank and quite consistent on this issue.  The PWU is a large, powerful union which provides an essential service in a monopoly situation, in effect.  And where it has been disclosed in evidence the system simply cannot be operated in the face of a sustained strike of the PWU.  Further, Hydro One faces the additional challenge of an aging work force and a worldwide demand for skilled resources.

This obviously puts the Power Workers' Union in a very strong negotiating position.  As has been explained to the Board previously, and I submit to you, in the real world it is simply not practical to expect a company to negotiate a reduction in absolute wage levels and benefits through the collective bargaining process, at least without a work stoppage.

A work stoppage would have very serious consequences for this utility's customers.   Hydro One has tried to be realistic.  It has attempted to control labour costs while at the same time making a concerted effort to improve efficiency in the utilization of its labour resources.  This has been its strategy.  Obviously, it failed to persuade the Board in the last transmission case that its strategy was successful and that the higher wage level for that -- the one large group of employees was offset by Union concessions leading to greater productivity.

In this case, then, Hydro One has attempted to adduce additional and better evidence to show the Board that it has made reasonable gains in the collective bargaining process to improve its productivity.  In other words, while wage rates have not decreased, the work output has increased.

I submit that the strategy is succeeding.  Customers are getting more for their money.

At Exhibit C1, tab 3, schedule 2, page 5, the history of the PWU and Society negotiations since 2001 are displayed.  It shows the concessions which have been negotiated with these unions as part of the collective bargaining process.  The company has also produced additional evidence in that exhibit to show the performance of Hydro One when compared with OPG and Bruce Power, based on total dollar base rates, of very similar classifications.  While the Mercer compensation results provide some insight of PWU compensation, there is, I submit, no better comparison than the very similar jobs that were at one time within the same company and a comparison ten years after the de-merger of Ontario Hydro.  Successor companies of Ontario Hydro are Hydro One's main competitors for recruiting new employees.  Hydro One needs to have competitive salaries and benefits in order to attract and retain staff so that it can carry out its work programs.  It can be seen there that Hydro One has negotiated lower wage scales for the PWU members than OPG and Bruce Power for all seven positions with the exception of one.

A similar analysis is conducted with respect to the Society of Energy Professionals, where, once again, Hydro One has successfully negotiated lower rates.  It has been more successful, obviously, dealing with society and with its executives than with the Power Workers' Union.

Hydro One is very aware of the Board's concern about compensation levels, and will continue to do all that it can to ensure that its customers receive fair value for wages paid.  However, and I may be repeating myself here, the Board is asked to understand that there are limitations to what can be negotiated in the collective bargaining environment faced by this utility.

The current agreement is in place until 2011, and virtually nothing can be done to effect wage rates until then.  In the meantime, Hydro One continues to do all that it can to increase efficiency, and therefore get ever-increasing value from the dollars spent.

Before ending here, I want to emphasize with the Board, however, that the message which you sent in the transmission case is well understood by my client, and I think in the industry.  And I have no doubt it will play a significant role in the next collective bargaining process.

Let me move to the next topic of rate impacts, if I might.

Much has been said about rate impacts during the course of this hearing, which has taken place in an admittedly very poor economy, and I anticipate that you will hear or read much more.  I wish to make a few general observations on the topic which I will ask you to take into consideration when those arguments are made by the intervenors.

First, we all understand that no one likes rate increases.  My client understands that Ontario is going through a very difficult economic period.  It also acknowledges that there are many other factors which are probably going to add to the cumulative cost impact for all of us, specifically in the electricity sector, costs will be more significantly influenced by anticipated increases in commodity costs than these distribution rates, and as well there will be transmission charge increases probably down the road.

My client is well aware of these cost pressures and its board of directors carefully considered these factors in approving this application for submission to you.

However, Hydro One management, like you, has a dual responsibility.  It must balance the effect of rate increases against the negative consequences of inadequate funding.  The cost of deferring work or of not doing some work at all will be very high.  The plan you have before you is the result of a long and careful budgeting and business planning process which attempted to balance these competing interests.

And intervenors can certainly disagree with the judgment exercised by Hydro One in its effort to balance these competing interests.  It is very easy to criticize, but I hope you have seen that Hydro One has given careful consideration to all of the relevant factors and that they have applied considerable technical expertise and experience in doing so.

While certainly one can disagree with their judgment, I submit that one cannot fairly maintain that all relevant impacts have not been carefully considered by them, and taken into account.

Electricity distribution rates are only one of a multitude of factors which add to the cumulative cost of living or of doing business.  There are many other factors, such as the harmonized sales tax, a poor economy generally, which will add to the ultimate burden borne by all of us consumers.  But these are swamped by the confluence of other factors, many of which will go the other way.  For example, interest rates are at all-time lows.  We have a strong Canadian dollar reducing the cost of imports.  There are lower corporate and personal income tax anticipated, to name but a few.

The Board dealt with this very same issue in respect of the economy and in the context of a rate case, in my client's last transmission rate EB-2008-0272.  And I point out that that case was heard when the economic cloud was perhaps even darker than it is now.  In its reasons for decision issued May 28th, 2009, which is only about eight months ago.  The Board directly addressed the issue as a first principle under the heading "Current Economic Situation".

There, the Board observed that although increasing electricity rates may compound financial stress being felt by customers, it concluded at page 4, and I quote:
"However, the Board does not agree that it is appropriate to constrain the relief sought by utilities solely on the basis of current economic conditions.  The Board agrees with Hydro One that its spending programs are long term in nature and that planning for their execution should not be driven by economic cycles."

And further stated, quote:
"An adverse consequence of reducing the applicant's spending to match an economic downturn would be to reduce the economic efficiency of asset optimization plans and to introduce inappropriate volatility in spending."

I submit to you that those observations apply equally today, but a short eight months later.   It would, I submit, not be appropriate for a utility to pad spending and increase rates during good economic times, and it is not appropriate to do the reverse in hard economic times.


Hydro One must maintain a safe and reliable distribution system open to all.  It has no choice.  It cannot arbitrarily reduce the quality of service provided by the system under its charge, nor can it refuse access.  But that indispensable and essential obligation it has has a consequential cost, which cannot be avoided in the long term.

In summary on this issue, I'd like to make three points.

First, prudent spending programs such as those before you are long term in nature and planning for their execution should not be driven by economic cycles.  As the Board has said, while smoothing of spending should be considered by management to see what spending may be appropriately deferred, you've said in your report the Board does not agree that it is appropriate to arbitrarily reduce spending in direct response to the economic downturn.

Second, you have heard or have available to you extensive evidence concerning the business planning process followed by my client.  You have also heard the direct oral testimony of Mr. Struthers, chief financial officer of the company, assuring you that that the Hydro One board of directors and its shareholder were well aware of this rate proposal and its impacts when they approved it for presentation to you.


The evidence shows that rate impacts have been understood and carefully considered by the highest level of my client's management.

Third, of course, you have the added assurance of your own rate mitigation guidelines, which have been applied to mitigate the rate impact on Hydro One's customers.  The proposed rates, including the effect of your cost of capital report, have been smoothed, where necessary, to ensure that a customer with average consumption will experience a total bill impact of less than 10 percent.


Surely, your rate mitigation guidelines were intended to deal with the very situation we face today.  They have been applied and they work.

Finally, and I think it's my sixth and last topic, is this cost of capital report which came out during the course of this hearing.

Various intervenors have said from time to time that the applicant has amended its application as a result of your report and that this will result in found money for the applicant.  Both assertions are quite incorrect.

As you pointed out in your decision earlier this afternoon, Madam Chair, the applicant has not changed its position one bit.  As I have said before, its application filed with the Board last July clearly stated in the summary of application that it was based on the application of the Board's formulaic approach in the existing capital -- cost of capital report -- the existing cost of capital report, excuse me.


It said that it expected the return on equity and the cost of capital parameters would be updated.  It specifically stated at page 3 of the summary of the application, quote:

"Hydro One also assumes that the ROE and other COC parameters will be adjusted to reflect the results of any adjustments to the determination of the Cost of Capital from the Board's current EB-2009-0084 proceeding."

The position is the same now as it was last July when this application was filed.

Now, some intervenors have said that this is "found money", and I submit to you that that assertion should be soundly rejected.  First, I remind you that at page 16 of your report on the cost of capital, the Board correctly adopted the principle enunciated by the Federal Court of Appeal in the TransCanada Pipeline case that, and I quote:
"... even though cost of capital may be more difficult to estimate than some other costs, it is a real cost that the utility must be able to recover through its revenues."

As the Board put it at page 20 of your report, it is a real cost and not the same as a profit, and I submit that the intervenors sometimes confused those two concepts.  The Board correctly observed in its report that, quote:
"...the process to determine the cost of capital aligns the private interest of the utility and its shareholders with the public interest..."

Because otherwise it will not expand and maintain its essential facilities.  And further, at page 18, the Board concluded that meeting the standard, the fair return standard, is not an option.  It is a legal requirement.

And, finally, at page 19, you said, and I quote directly:
"Further, the Board notes that the Federal Court of Appeal was clear that the overall ROE must be determined solely on the basis of a company's cost of equity capital in that determination."


This does you not mean that a Board may not mitigate rate shock through other means, but it does mean that rate impact is irrelevant in determining the real cost of capital.

Finally, I want to deal with Mr. Shepherd's warning that some adverse consequence should flow from the company not calling evidence about the impact of the cost of capital report.

There is evidence in undertaking answer J10.5, which we filed this afternoon, which responds to that issue.  And while I cannot be sure what Mr. Shepherd's argument will be, I remind the Board that Mr. Warren, in the first of his motions brought on December 15th, 2009, asserted that the applicant had an obligation to call evidence to justify the use of the formula in this case.  And this was predictably supported by Mr. Shepherd and Mr. Crocker on behalf of AMPCO.


The Board rejected that proposition at page 147 of volume 6 of the transcript.  The Board said there that the cost of capital policy was sufficiently robust to apply across the board to all electricity LDCs, including Hydro One.  While open to the intervenors to call evidence to establish specific circumstances which would make the application of the policy inappropriate, no such evidence has been called in this case.

And the Board stated at page 147 of that transcript:
"The Board sees no need to require the applicant to file further evidence justifying the application of the Board's policy at this time."

Hydro One has stated in transcript undertaking J10.5, which you will not have read yet, that it proposes no specific mitigation measures to deal specifically with the return on capital report.  A fair return is a true cost, which is a legal requirement.  The application of an appropriate cost of capital is key to maintaining Hydro One's credit rating, which allows it to access funds on a long-term basis at reasonable rates to the benefit of all.

As noted in the memorandum of understanding between the Government of Ontario and Hydro One, Hydro One is an OBCA corporation, Ontario Business Act corporation, and a reporting issuer with a commercial mandate.  Hydro One submits that it is appropriate, and necessary, that it receive the true cost of capital in its cost of service.

And finally, and in conclusion, my client repeats, and I submit, that the work programs before you have already been rigorously prioritized and that it has considered mitigation measures such as the deferral of work.  It has also applied at the Board's mitigation guidelines as I have said.  It proposed no further changes to work programs a result of which it believes would be deleterious in the long-term.


Those are my comments, and I thank you very much for your attention.

MS. NOWINA:  Thank you, Mr. Rogers.  I believe that completes the oral portion of this proceeding.

MR. SOMMERVILLE:  One small correction for the sake of the transcript.  I think you said oilfield stations and I think you meant oil filled stations.

MR. ROGERS:  I did mean that.  Thank you very much.

MS. NOWINA:  All right.  Thank you, everyone, for your participation in the hearing, and we will deal with procedural matters forthwith.

--- Whereupon the hearing concluded at 3:13 p.m.
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