
EB-2010-0003 

IN THE MATTER OF Section 78 of the Ontario Energy Board 

Act, 1998, S.O. 1998, c. 15, Schedule B; 

AND IN THE MATTER OF a review of an application filed by 

Hydro One Networks Inc. under section 78 of the Ontario Energy 

Board Act, 1998 seeking changes to the uniform provincial 

transmission rates; 

AND IN THE MATTER OF Rules 42, 44.01 and 45.01 of the 

Board’s Rules of Practice and Procedure. 

 

SUBMISSIONS OF THE ASSOCIATION OF MAJOR POWER 

CONSUMERS IN ONTARIO (AMPCO) 

 

PART I - INTRODUCTION 

1. On January 5, 2010 Hydro One Networks Inc. (“Hydro One”) served a Notice of Motion 

on the Ontario Energy Board (the “Board) requiring the Board, inter alia, to review and vary its 

decision of December 16, 2009 in EB-2008-0272 (the “Decision”). Hydro One is asking in its 

Motion that the Board allow Hydro One to calculate its 2010 transmission revenue requirements 

using a return on equity of 9.75 per cent rather than 8.39 per cent and calculate its short-term debt 

rate at 1.93 per cent instead of .55 per cent. Hydro One is, in effect, asking the Board to apply the 

Report of the Board on the Cost of Capital for Ontario’s Regulated Utilities which was released 

December 11, 2009 (the “Cost of Capital Report”) to this application. 

2. AMPCO wrote to the Board on January 12, 2010 in support of a letter written to the 

Board by J. Shepherd on behalf of School Energy Coalition on January 8, 2010 requesting that 

the Board entertain submissions before hearing the merits of Hydro One’s motion.  Those 

submissions were to be directed at whether the threshold test required of Hydro One to allow a 

review and/or variance of a decision of the Board had been satisfied. 

3. The Board then issued Procedural Order No. 1 on January 15, 2010 establishing a 

schedule for the exchange of submissions and the date of the oral hearing of the Motion. The 
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Procedural Order also indicated that the Board would determine the threshold question at the 

same time as it considered the merits of the Motion. 

4. Included below are the submissions of AMPCO on both the threshold issue and the 

merits of the Hydro One Motion. 

PART II - THE FACTS 

5. On May 28, 2009 the Board released its decision on Hydro One’s application for approval 

of revenue requirements for 2009 and 2010 for its transmission rates.  This decision did not 

include revenue requirements for four specific capital projects. 

6. The application remained open only to allow Hydro One to resubmit the four projects 

with improved justification. 

7. On September 4, 2009 Hydro One filed supplementary evidence with the Board with 

respect to two of those projects with planned in-service dates in 2010.  Hydro One advised that 

the other two projects should not be considered as part of its revenue requirements for 2010. 

8. On November 5, 2009 and in accordance with its May 28, 2009 decision, the Board sent a 

letter to Hydro One setting out Hydro One’s rates of return on equity and cost of short-term debt; 

namely 8.39 per cent and .55 per cent respectively. 

9. On December 16, 2009 the Board released the Decision.  Hydro One was once again 

directed to calculate its revenue requirement based on the letter of November 5, 2009. 

10. On March 26, 2009 the Board began stakeholder consultation concerning issues related to 

cost of capital. 

11. The Cost of Capital Report was released on December 11, 2009. 
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PART III - ISSUES TO BE ARGUED 

12. Has Hydro One satisfied the threshold test for determining whether decisions of the 

Board can be reviewed? 

13. Is the Decision of the Board correct? 

14. Has Hydro One considered the customer impact of the new revenue requirements it seeks 

in the Motion?  Do those customer impacts mitigate against the Board granting the Motion? 

PART IV - ARGUMENT 

Threshold Issues 

15. Part VII of the Board’s Rules of Practice and Procedure (the “Rules”) deal with reviews; 

Rule 44 deals with motions to review. It provides an inclusive list of grounds for such a motion. 

16. Hydro One’s Motion appears to be based on the company’s allegation that there has been 

a change of circumstances since the decision of May 28, 2009 and that the Decision contains 

errors. 

17. Rule 45 of the Rules provides the Board with the jurisdiction to determine the threshold 

question. 

18. It is submitted on behalf of AMPCO that on the basis of the Decision of the Board in 

Natural Gas Electricity Interface Review Decision, EB-2006-0322/EB-2006-0338/EB-2006-0340 

(the “NGEIR Decision”), Hydro One has not satisfied the threshold test. 

19. In the NGEIR Decision the Board found that, “The grounds must raise a question as to 

the correctness of the order or decision.  In the panel’s review, the purpose of the threshold test is 

to determine whether the grounds raise such a question…With respect to the question of the 

correctness of the Decision…there must be an identifiable error in the Decision and that a review 

is not an opportunity for a party to re-argue the case.  In demonstrating that there is an error, the 

applicant must be able to show that the findings are contrary to the evidence that was before the 
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panel, that the panel failed to address a material issue, that the panel made inconsistent findings, 

or something of a similar nature.” 

20. AMPCO submits that there was no “evidence” before this panel of the Board that the 

Cost of Capital Report should form the basis of the Decision. As such, the Board in applying the 

pre-existing cost of capital policy made no findings that were contrary to the evidence. 

21. AMPCO submits that there is no indication that the panel failed to address a material 

issue. 

22. AMPCO submits that by following the principles it established in its decision of May 28, 

2009, the panel made consistent findings, not inconsistent ones.  

23. In its Notice of Motion, Hydro One does not allege that the findings of the Board are 

contrary to the evidence that was before the panel or that the panel failed to address a material 

issue. 

24. AMPCO submits, therefore, even on the basis of the NGEIR Decision cited by Hydro 

One, the threshold test as to the “correctness” of the Decision has not been met. 

25. Merely on the basis of timing it appears that the Board made no error in its Decision. The 

Decision followed the Cost of Capital Report.  The only conclusion that can logically be drawn is 

that the Board consciously chose to be consistent in the Decision with its earlier decision of May 

28, 2009 and not to apply the Cost of Capital Report. That judgement of the Board is not an error 

of fact or law. 

26. In any event, whether or not to apply the previous cost of capital figures rather than those 

set out in the Cost of Capital Report was a matter of the discretion of the Board. The only error a 

panel can make when exercising its discretion occurs if that exercise of discretion is beyond the 

jurisdiction of the Board. AMPCO submits that the exercise of the panel’s discretion in this 

matter was not beyond its jurisdiction. Hydro One’s Notice of Motion does not allege that the 

panel acted beyond its jurisdiction.   
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27. In the Board decision in EB-2006-0302, a decision of the Board on a motion by the Low 

Income Energy Network to review its award of costs in EB-2006-0021, the Board found as 

follows:  

“LIEN’s motion to review did not raise grounds that would lead 

this reviewing panel to question the correctness of the original 

panel’s decision on a discretionary, matter such as cost awards. It 

cannot be said that there was an error in fact in the original 

panels’ decision since it is a discretionary matter. Also, there is no 

change in circumstances nor any new facts. None of the grounds 

in Rule 44.01 of the Board’s Rules of Practice and Procedure 

have been met.” With respect to its exercise of discretion: “It 

cannot be said that there was an error in fact in the … decisions 

since it is a discretionary matter.” 

28. AMPCO submits that the decision of the Board to remain consistent and not apply the 

Cost of Capital Report was an exercise of discretion which is not a reviewable error pursuant to 

the Rules. 

29. It is submitted, therefore, that Hydro One has not satisfied the threshold test contained in 

the Rules and, therefore, that the Board should not hear the Motion. 

Is the Decision of the Board Correct? 

30. In the alternative, if the Board believes that Hydro One has satisfied the threshold test, 

AMPCO submits that the Decision is correct. It does not contain any errors in fact or law. There 

are no changed circumstances which it need reflect. 

31. Rule 44.1 of the Rules provides an inclusive list of factors which may be considered in 

determining whether the Decision of the Board is correct.  It appears from a review of the 

grounds on which Hydro One relies that the following are alleged as factors to be considered in 

determining whether the Decision is correct: 
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(a) There has been a change of circumstances and the Board’s Decision is 

inconsistent with the Cost of Capital Report; 

(b) It is an error in law for the Board to direct Hydro One to use the cost of capital 

which existed when the application in this matter was made and when the decision 

of May 28, 2009 was handed down. 

32. It is submitted by AMPCO that there has not been a change of circumstances which 

would require the Board to apply the Cost of Capital Report. 

33. This matter remained open after May 28, 2009 only for the purposes of allowing Hydro 

One to submit additional evidence in support of the revenue requirements for the four specific 

capital projects not fully dealt with at that time. The Decision, therefore, merely extended that of 

May 28, 2009 to include the two of those projects for which Hydro One submitted additional 

evidence. 

34. It is submitted by AMPCO that by all appearances it was the intent of the Board 

throughout these proceedings, which includes the Decision, to determine Hydro One’s 

transmission’s cost of capital for 2009 on the basis of the formula which existed when the 

decision of May 28, 2009 was rendered. 

35. The Board was correct in its decision of May 28, 2009.  There is no reason to doubt that 

decision.  Hydro One does not suggest that this decision was in any way incorrect. 

36. The direction to Hydro One by the Board of November 5, 2009 is also correct.  Hydro 

One does not suggest otherwise.  It was based on the decision of May 28, 2009.  The 

circumstances throughout that period of time did not change. 

37. The Board’s consultation on cost of capital began on March 26, 2009, before the decision 

of  May 28, 2009.  There is no reason to suggest that the panel which decided this application 

was not aware of that consultation. 

38. One would presume because of its complexity and significance that the Cost of Capital 

Report was in preparation on November 5, 2009 when the Board issued its letter of direction to 
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Hydro One.  If the Board had wished, AMPCO submits, it could have provided a different letter 

of direction.  It was within the Board’s discretion to do as it chose to do. 

39. The Decision followed the Cost of Capital Report.  One presumes that the panel which 

made the Decision was aware of the Cost of Capital Report and chose not to have it reflected in 

the Decision but rather to maintain consistency through this matter from May 28, 2009 going 

forward.  It is submitted by AMPCO that it was within the discretion of the Board to proceed in 

that way.  Circumstances had not changed with respect to this application as is indicated above, 

the Board’s exercise of discretion in this matter does not reflect any error of law or fact. 

40. It is submitted by AMPCO that this approach does not create inconsistencies since the 

Cost of Capital Report envisages that the new policy should be applied through cost of service 

applications.  This motion by Hydro One is not such an application.  The Board states its position 

at several points in the Cost of Capital Report; 

“The Board will apply the methods set out in this report annually to 

derive the values for the return on equity and deemed long-term 

and short-term debt rates for use in cost of service applications.”  

(at page iii of the Executive Summary) 

“First, that the consultation would deal only with the means by 

which the Board determines the cost of capital.  The actual effect, 

if any, on specific utility’s revenue requirements as a result of any 

updated policies arising from this consultation and the 

determination of just and reasonable rates would not be addressed 

in this process, but in future rate proceedings.”  

(at page 8 of the Cost of Capital Report) 

“The Board wishes to reiterate that the onus is on the distributor 

that is making an application for rates to document the actual 

amount and cost of embedded long-term debt and, in a forward test 

year, forecast the amount and cost of new long-term debt to be 

obtained during the test year to support the reasonableness of the 

respective debt rates and terms.”  

(at page 53 of the Cost of Capital Report) 
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41. AMPCO submits that the Cost of Capital Report is forward looking not retrospective as 

Hydro One would have the Board find.  AMPCO also submits that by reflecting the May 28, 

2009 decision, the Decision is consistent rather than inconsistent. 

42. AMPCO submits, once again, that the Decision is correct and that it need not reflect the 

Cost of Capital Report. 

Customer Impact 

43. AMPCO submits that if the Board were to grant this motion the customer impact would 

be significant.  AMPCO submits, as well, that Hydro One has not considered the customer 

impact of applying the new cost of capital policy and should not be permitted to apply that policy 

until that customer impact is reviewed internally in the normal way and shared with customers. 

44. It is submitted by AMPCO that the following describes the Return On Equity (“ROE”) 

impact of applying the Cost of Capital Report to this application: 

(a) The Board allowed Hydro One an 8.39% ROE. That ROE can be calculated 

roughly as,  

(i) Hydro One approved 2010 common equity: $3054.4M 

(ii) Approved ROE @ 8.39%: $256.3M 

(b) Hydro One is proposing an ROE of 9.75%. That ROE can be calculated roughly 

as, 

(i) Hydro One approved 2010 common equity: $3054.4M 

(ii) Hydro One proposed ROE @ 9.75% = $297.8M (calculated) 

(c) The impact of the increased ROE on the transmission revenue requirements is 

$297.8M - $256.3M or $41.5M.  

(d) The $41.5M increase in revenue requirement would translate into a percentage 

rate increase as follows: 
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(i) Approved Uniform Transmission Rates (“UTR”) Pool Revenue 

requirement: $1217.7M 

(ii) Percentage increase = (41.5/1217.7) x 100= 3.4% (calculated) 

(e) This 3.4% increase would be on top of the increase in revenue requirement 

approved for 2010. The revenue requirement approved for 2010 is more than 7% 

above 2009, so the effect would be a double digit increase. 

(f) The above calculations are rough first order calculations which can be more 

precisely determined by Hydro One. 

(g) Transmission charges are recovered from distribution customers via Retail 

Transmission Service Rates (RTSR), which are flowed through by distributors. 

The effect on the distribution rates proposed by Hydro One in EB-2009-0096 

would be about $12M, in addition to the increase from the recent transmission 

rate order for 2010, which itself has not yet been factored into Hydro One’s 

proposed distribution rates. Roughly, this $12M translates to an additional 1% 

increase for all distribution customers of Hydro One and will have a similar effect 

on other LDC customers.  

45. AMPCO submits, therefore, if this motion were successful the total impact on Hydro One 

customers would be significant, double digit and virtually unprecedented. 

46. AMPCO submits that such an impact should not be even a partial result of a motion such 

as this. If such an impact is to result it should follow a formal, new rate application with an 

opportunity for full intervention. 

PART V - CONSEQUENCES (other LDC’s) 

47. AMPCO submits that if this motion were successful, every LDC in the province would 

have the opportunity to bring a similar motion to have the Cost of Capital Report apply to their 

situation, particularly if their applications were open to the extent that a decision had been made 

by the Board but their rates had not been finalized. 





EB-2010-0003 

IN THE MATTER OF Section 78 of the Ontario Energy Board 

Act, 1998, S.O. 1998, c. 15, Schedule B; 

AND IN THE MATTER OF a review of an application filed by 

Hydro One Networks Inc. under section 78 of the Ontario Energy 

Board Act, 1998 seeking changes to the uniform provincial 

transmission rates; 

AND IN THE MATTER OF Rules 42, 44.01 and 45.01 of the 

Board’s Rules of Practice and Procedure. 

 

 

 

 

 

 

 

BOOK OF AUTHORITIES OF AMPCO 

 

 

 

 

 

 

 

 

 

February 10, 2010 

 

 

 

 

DAVIS LLP 

1 First Canadian Place 

Suite 5600 - 100 King Street West 

Toronto, ON M5X 1E2 

 

David Crocker (LSUC #14162U) 

Tel:  416.941.5415 

Fax:  416.777.7431 

Email: dcrocker@davis.ca  

mailto:dcrocker@davis.ca















































































	AMPCO_SUB_20100210.pdf
	Book of Authorities.pdf
	Natural Gas Electricity Interface Review Decision Boof of Authorities.pdf
	OEB Decision EB-2006-0302 Book of Authorities.pdf
	Book of Authorities.pdf
	last page.pdf



