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1 GRAY J.:-- This is an application by Cadillac Fairview Corporation Limited and T.E.C.
Leaseholds Limited for judicial review of decisions and directions of the Ontario Labour Relations
Board dated June 12, 1985, and November 13, 1985. By these decisions the board found the appli-
cants to be persons "acting on behalf of' the employer, the T. Eaton Company Limited, and, by their
conduct, to be in breach of s. 64 of the Labour Relations Act, R.S.O. 1980, c. 228. These decisions
also contain findings and orders against Eaton's. However, those aspects of the decisions and direc-
tions dealing with Eaton's are not under review. The decisions and directions are sought to be
quashed only in so far as they affect the applicants.

2 The issues on this application may be summarized as follows:

1.

	

Did the board err in law by finding the applicants to be persons "acting on
behalf of' the employer within the meaning of s. 64 of the Labour Rela-
tions Act?

2.

	

If such an error was committed, was it of a "jurisdictional" nature so as to
deprive the board of the protection of the privative clauses found at ss.
106(1) and 108 of the Act, and so as to require intervention by this court?

3.

	

Did the board exceed its remedial jurisdiction in directing the applicants to
permit the respondent access to their property for purposes of their cam-
paign to organize Eaton's employees?

Background

3 The complaints before the board arose out of the circumstances surrounding the respondent's
unsuccessful attempt to organize the employees of Eaton's at its "flagship" store in the Eaton's Cen-
tre.

4 The Centre is a large retail and commercial complex with over 300 stores and two office tow-
ers. It occupies a large part of a city block extending from Dundas St. in the north to Queen St. in
the south. It is bordered on the east by Yonge St. and on the west, proximately, by Bay St. Eaton's is
located at the north end of the complex.

5 As noted by the board, the unusual feature of the Eaton's store is that none of the employee ac-
cess points abut public property; rather, all are contained within the private property of the Centre
itself. One of these entrances is through the St. James Mews at the north-west corner of the mall.
The other more popular entrance is also at the north end, but at the level of "two-below" the ground
floor. The two-below entrance is at one end of the Dundas Mall lobby in a semi-enclosed area. At
the other end of the lobby is the exit from the northbound subway. In the middle of the lobby is the
escalator coming down from "one-below", where the exit from the southbound subway is located.

6 The head leasehold interest in the land comprising the Eaton's Centre is held by the applicant
T.E.C. Leaseholds Limited. The ownership of T.E.C. is made up as follows:

60% Cadillac Fairview

20% Toronto-Dominion Bank

20% Eaton's

7 The Board of Directors of T.E.C. is comprised of 11 members: seven from Cadillac Fairview;
two from the Toronto-Dominion Bank; and two from Eaton's. All of the officers of T.E.C. are from
Cadillac Fairview. Day-to-day management and control of the Centre rests solely with Cadillac
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Fairview and the security personnel in the Centre are in the employ of Cadillac Fairview. Eaton's,
along with the other stores in the Centre, are tenants of T.E.C. Eaton's employs more than 3,000 at
the Centre, over half of whom are part-time.

8 In March, 1984, the respondent commenced an organizing campaign for the support of Eaton's
employees. The campaign began with distributions of literature on Eaton's premises both by Eaton's
employees and by non-employee organizers. Initial distributions were followed by meetings at vari-
ous off-premises locations. Throughout this initial period correspondence was exchanged between
Eaton's and the respondent, with both sides expressing dissatisfaction as to the conduct of the other.
Eaton's objected to the respondent's "unauthorized " entry onto their premises and to the "unauthor-
ized" solicitation of its employees during business hours. The latter was deemed by Eaton's to be an
unlawful interference and disruption of its business. By letter dated May 18, 1984, Eaton's advised
the respondent that all future entry onto their premises for such purposes was prohibited and would
be treated as a violation of the Trespass to Property Act, R.S.O. 1980, c. 511. The respondent ad-
vised Eaton's that it viewed these allegations of misconduct as being wholly unsubstantiated and
suggested that Eaton's was acting in violation of the Labour Relations Act. The respondent added,
however, that attendance at Eaton's premises would not be as necessary if Eaton's would supply a
list of names and addresses of potential bargaining unit employees. This list does not appear to have
been forthcoming and, in any event, the respondent decided to suspend further in-store distributions
by non-employee organizers.

9 At about 9:30 a.m. on June 22, 1984, the respondent stationed its organizers outside the en-
trance to Eaton's at the level of two-below. Their intention was to distribute a notice of an upcoming
meeting to incoming employees. They were shortly interrupted by security personnel from Cadillac
Fairview who advised them that they were on Cadillac Fairview property and that solicitation and
distribution of leaflets was prohibited. They were then directed outside to the street line.

10 The next morning members of the respondent were back at the Centre. This time they were
distributing union shopping bags to customers at each of the mall entrances to Eaton's. Approxi-
mately five minutes after an employee organizer was admonished by the Eaton's Personnel Man-
ager, a security officer from Cadillac Fairview appeared and the organizers were ejected.

11 The respondent then continued its organizing efforts through mail-outs to the employees for
whom it had addresses. This material exhorted employees to join the union and advised them of the
names and telephone locals of employee organizers from whom further information could be ob-
tained. This practice earned a written rebuke from Eaton's on the footing that company telephones
were not to be used for union business.

12 Some time in the summer of 1984, the respondent began stationing organizers outside the en-
trance to Eaton's at the level of two-below. This occurred both prior to opening in the morning and
after the close of business in the evening. With the assistance of a view of the premises, the board
confirmed the submission of Cadillac Fairview that usage of the two subway entrances and the esca-
lator is heavy and regular at that time. However, the board also determined that the bulk of this traf-
fic turns away from the direction of Eaton's at a distance from the entrance of some 30 to 40 feet. In
addition, the board noted that there had been only one complaint by pedestrians of interference from
union organizers.

13 In September, 1984, the respondent decided to carry out further distributions in the mall area
to take advantage of the distraction that would be caused by the visit of the Pope. The plan was to



commence distributions outside the store and, when confronted, to retreat to the subway. On these
occasions, union supporters were joined by members of an anti-union group called Stop The Union
Now (S.T.U.N.).

14 By the end of September, the applicants had decided to reassert control over their property.
They sent a letter to the respondent indicating that all congregating by union and anti- union forces
outside the entrance to Eaton's would be prohibited. The union responded by reintroducing its sup-
porters for purposes of further distributions both within and without Eaton's premises. This activity
resulted in eviction by Cadillac Fairview security personnel and in employee reprimands by the
Eaton's personnel manager.

15 On October 27, 1984, union supporters reattended at the mall with the support of a city alder-
man. When approached by Cadillac Fairview security personnel the alderman intervened and the
security personnel departed.

16 Throughout this period the union organizers continued their morning vigil and, upon refusing
the request of security personnel to leave the premises, were advised that they could remain so long
as they did not impede traffic or distribute leaflets.

17 Finally, at the end of October, Cadillac Fairview made a decision not to challenge the organiz-
ers in any way that might create a media event and deter Christmas shoppers. Accordingly, after an
incident on November 9th in which union organizers refused the request of Cadillac Fairview secu-
rity personnel to stop leaflet distribution, no further preventative action was taken.

18 In addition to these facts the board considered a letter from the applicant's solicitors directed
to the respondent advising of their broad "no-solicitation" policy. The letter states that this policy
applies to all malls operated by Cadillac Fairview. It indicates that although there is no written pol-
icy as to who may or may not be allowed to solicit or distribute material or use the Eaton's Centre in
particular, the practice is to allow charitable, non-profit or public service groups to use the Centre at
specific times and locations. Other functions directly related to the commercial activities of the ten-
ants may also be allowed. The letter lists five classes of permitted non-commercial activities, none
of which encompass the conduct of the respondent. All of these activities are designed to foster the
image of Cadillac Fairview as a "good corporate citizen". The letter also indicates that all tenants
are prohibited from soliciting, canvassing, or peddling in or about the Centre. Should tenants or oth-
ers attempt such distributions or solicitations they are asked to cease by security personnel.

19 The board also heard testimony on behalf of Cadillac Fairview as to the manner in which the
Centre is operated. It was indicated that the operation of the Centre rests solely within the judgment
of Cadillac Fairview and that, although a call from any tenant will be met by the attendance of a se-
curity officer, the decision as to whether action will be taken rests solely with the officer or his su-
perior.

20 One of the respondent's co-ordinators testified that union access to the entrance level at two-
below was essential to advise employees of their rights to organize and of upcoming meetings. It
was added that not all employees read the newspapers and that the cost of newspaper advertising
was prohibitive.

Decision of the board

21 Section 64 of the Labour Relations Act states:
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64. No employer or employers' organization and no person acting on behalf of
an employer or an employers' organization shall participate in or interfere with
the formation, selection or administration of a trade union or the representation of
employees by a trade union or contribute financial or other support to a trade un-
ion, but nothing in this section shall be deemed to deprive an employer of his
freedom to express his views so long as he does not use coercion, intimidation,
threats, promises or undue influence.

22 There was no question that the applicants' conduct had interfered with the "formation, selec-
tion or administration of a trade union". Accordingly, the board framed the issues in respect of the
applicants as follows:

[C]an Cadillac Fairview be said on the facts before us to be a person acting on
behalf of the employer Eaton's when it acted to prohibit certain organizing activi-
ties of the complainant, and did it have the requisite intent to constitute an unfair
labour practice when it did so?

Decision of the board dated June 12, 1985, Board Record, at p. 181.

23 The board recognized that the facts relating to both of these issues "were, to a large extent,
intertwined". Accordingly, its findings in respect of the question of intent merged with those relat-
ing to the issue of whether Cadillac Fairview was "acting on behalf of' Eaton's.

24 In dealing with these issues, the board took account of the following factors:

1.

	

The 20% holding of T.E.C. in Eaton's;
2.

	

the two seats held by Eaton's on the T.E.C. board of directors;
3.

	

the relationship of landlord and prime tenant between T.E.C. and Eaton's;
4.

	

the finding that Cadillac Fairview pursued an over-all policy that was
clearly in line with the desires of Eaton's;

5.

	

the destructive effect of applying the broad no-solicitation policy to the un-
ion organizing drive;

6. the finding that Cadillac Fairview lacked a "sustainable business justifica-
tion" for the application of its broad no- solicitation policy to the organiz-
ers stationed at the two- below entrance to Eaton's.

25 With respect to the last-mentioned factor, the board did not find convincing the evidence of
the applicants' management personnel that the policy was pursued independent of the wishes of
Eaton's. The board stated:

Where, however, neither interference, nor, indeed, contact with the shopping
public can be shown to exist at all, it becomes more difficult for the landlord to
argue that it is acting pursuant to any interest other than that of satisfying the
wishes of its tenant (and in this case, its prime tenant in the shopping centre
which bears the tenant's name), in restricting, to the extent that it has, the efforts
of those seeking to organize the employees of that tenant.

Decision of the board dated June 12, 1985, Board Record, at p. 183.

26 The board considered the effect of the broad no-solicitation policy as follows:
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The problem is, as with the case of employers, that a broad solicitation policy
does not stand on the same legal footing vis-a-vis activities which are specifically
protected by statute, and those which are not.

Decision of the board dated June 12, 1985, Board Record, at p. 183.

27 In the result, the board concluded:

With respect to the respondent Cadillac Fairview, the Board concludes that its re-
liance upon a broad no-solicitation policy that interferes with the statutory orga-
nizing rights of Eaton's employees, and their access to the complainant at a time
and place in the mall where the lack of normal contact with other users of the
mall vacates any business justification, is an act done "on behalf of' the employer
Eaton's, and in violation of s. 64.

Decision of the board dated June 12, 1985, Board Record, at p. 191.

Standard of review

28 Decisions of the board are protected by the privative clauses found at ss. 106(1) and 108 of the
Act. Courts give effect to such provisions by refusing to interfere with decisions of administrative
tribunals unless they are the product of a patently unreasonable interpretation of the relevant statute.

29 The basis for this functional approach to judicial review is set out in the reasons of Blair J.A.
for the Court of Appeal, in Re Ontario Public Service Employees Union and Forer (1985), 52 O.R.
(2d) 705 at pp. 719-20, 23 D.L.R. (4th) 97 at p. 112:

The judicial attitude to tribunals has changed. Restraint has replaced interven-
tion as judicial policy. Courts now recognize the legitimate role of administrative
tribunals in the development and execution of economic, social and political
policies ordained by the Legislature. Judges also recognize that tribunals bring to
bear in their decisions knowledge and expertise in their particular fields beyond
the usual experience of the courts. The new judicial attitude towards tribunals is
sometimes described as "curial deference".

30 At p. 721 O.R., p. 113 D.L.R., Blair J.A. quoted with approval the following passage from the
reasons of Cory J. in Re Tandy Electronics Ltd. and United Steelworkers of America (1980), 30
O.R. (2d) 29 at p. 42, 115 D.L.R. (3d) 197 at p. 210, 80 C.L.L.C. Paragraph14,017:

"... a cautious approach must be taken by the Courts when considering whether a
tribunal has lost jurisdiction as a result of something it did during the course of a
hearing. The Board may well make a mistake. Unless that mistake is patently un-
reasonable, or so fundamentally erroneous, that it cries aloud for intervention by
the reviewing Court, it should not constitute a ground for depriving the Board of
the protection of the privative clause."

31 See also Re City of Ottawa and Ottawa Professional Firefighters' Ass'n, Local 162, Intl Ass'n
of Firefighters (1987), 58 O.R. (2d) 685, 36 D.L.R. (4th) 609.
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32 In Re Syndicat des employes de production du Quebec et de 1'Acadie v. Canada Labour Rela-
tions Board (1984), 14 D.L.R. (4th) 457, [1984] 2 S.C.R. 412, 84 C.L.L.C. Paragraph14,069 (the
"C.B.C." case), Beetz J., speaking for the Supreme Court of Canada, said that the test of patent un-
reasonableness does not apply to the interpretation of a provision which "describes, limits or lists"
the powers of an administrative tribunal. The court went on to quash as incorrect a board order re-
quiring the parties to submit an outstanding grievance to arbitration during the course of an unlaw-
ful strike. This was held to be beyond the powers conferred on the board to deal with unlawful
strikes by s. 182 of the Canada Labour Code, R.S.C. 1970, c. L-1, which states:

182. Where an employer alleges that a trade union has delcared or authorized a
strike, or that employees have participated, are participating or are likely to par-
ticipate in a strike, the effect of which was, is or would be to involve the partici-
pation of an employee in a strike in contravention of this Part, the employer may
apply to the Board for a declaration that the strike was, is or would be unlawful
and the Board may, after affording the trade union or employees an opportunity
to be heard on the application, make such a declaration and, if the employer so
requests, make an order

(a) requiring the trade union to revoke the declaration or authorization to strike
and to give notice of such revocation forthwith to the employees to whom it was
directed;

(b) enjoining any employee from participating in the strike;

(c) requiring any employee who is participating in the strike to perform the du-
ties of his employment; and

(d) requiring any trade union, of which any employee with respect to whom an
order is made under paragraph (b) or (c) is a member, and any officer or repre-
sentative of that union, forthwith to give notice of any order made under para-
graph (b) or (c) to any employee to whom it applies.

33 More recently, this analysis was applied by the court to overturn a decision of the Quebec La-
bour Court which had ordered a second arbitration of an employee grievance: Gendron v. Munici-
palite de la Baie-James, [1986] 1 S.C.R. 401, 66 N.R. 30.

34 In Blanchard v. Control Data Canada Ltd. (1984), 14 D.L.R. (4th) 289, [1984] 2 S.C.R. 476,
84 C.L.L.C. Paragraph 14,070, and Syndicat des professeurs du college de Levis-Lauzon v. College
d'enseignement general et professionel de Levis-Lauzon, [1985] 1 S.C.R. 596, 85 C.L.L.C. Para-
graph14,028, 59 N.R. 194, the court failed to mention the analysis of Beetz J. in the "C.B.C." case
and adopted a restrained approach to the review of arbitral decisions.

35 In a recent article, Professor Mullan suggests that the results in the "C.B.C. " case and Baie-
James, supra, may be explained as a product of the conflict between the remedial powers claimed
by the tribunal and a second statutorily sanctioned dispute resolution mechanism: Mullan, "The Su-
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preme Court of Canada and Jurisdictional Error: Compromising New Brunswick Liquor'?" 1
C.J.A.L.P. 71 (1987).

36 In light of the specific statutory language considered in that case and the approach adopted by
the Court of Appeal in Forer, supra, I would exercise caution in the application of the "C.B.C."
analysis to the facts of this case.

Decision

37 The submissions of the applicants deal separately with the board's findings and order.

The board's findings

38 The applicants challenge the findings of the board on a number of bases. First, it is submitted
that the board improperly shifted the onus of proof to the applicants to demonstrate that they lacked
the requisite intent for the commission of an unfair labour practice. This is said to be a jurisdictional
error of law in that it is alleged to be the product of a "patently unreasonable" interpretation of the
Act.

39 In support of this submission, the applicants refer to s. 89(5) of the Act, which states:

89(5) On an inquiry by the Board into a complaint under subsection (4) that a
person has been refused employment, discharged, discriminated against, threat-
ened, coerced, intimidated or otherwise dealt with contrary to this Act as to his
employment, opportunity for employment or conditions of employment, the bur-
den of proof that any employer or employers' organization did not act contrary to
this Act lies upon the employer or employers' organization.

40 This provision shifts the legal burden of proof in cases of unfair labour practice allegations
against employers and employers' organizations. Its object is to relieve the complainant of having to
adduce affirmative evidence of an anti-union intent. It contains no reference to persons "acting on
behalf of' an employer. Nevertheless, the applicants contend, the board's decision amounts to an
application of this provision to them.

41 For a number of reasons, I find this submission to be untenable. First, it is clear that the board
did not rely on s. 89(5) itself to satisfy the requirement of intent in respect of the applicants. Second,
it is equally clear that the board did not shift the legal burden of proof to the applicant by reliance
on a presumption of intent. In reviewing the relevant portion of the board's reasons, it appears that
the words "presumption" and "inference" were used interchangeably to describe a situation in which
intent might be arrived at after a consideration of the effects of the impugned conduct, the appli-
cants' explanations and all the circumstances of the case.

42 Board decision-making by inference is a necessary part of its adjudicative function. In Adams,
Canadian Labour Law (1985), at p. 490, the author offers the following explanation for the ap-
proach adopted by labour relations boards to the question of intent:

Since employers are not likely to confess to anti-union animus, tribunals have to
rely on circumstantial evidence to draw inferences about [improper] employer
motivation.



43 This approach, which appears to have been adopted by the board in the present case, is both a
necessary and pragmatic response to the requirements of the Act.

44 In reaching its finding of intent, the board sought to balance the interests of the applicants and
the respondent union. It has given effect to this balance by requiring a finding of intent for a viola-
tion of s. 64 and by weighing the strength of the alleged business justification for applying the no-
solicitation policy to the statutorily-protected union activity. This balancing of interests is the kind
of activity to which the board, with its industrial relations expertise, is particularly well-suited. It is
not the kind of exercise with which this court ought lightly to interfere. Accordingly, I find neither
the board's approach nor its decision on the question of intent to be patently unreasonable.

45 The applicants ' second argument suggests that in finding it to be "acting on behalf of the em-
ployer", the board has reached a patently unreasonable conclusion. They support this contention by
reference to the "direct and uncontradicted" evidence that the applicants were pursuing an inde-
pendent policy of no-solicitation.

46 However, as indicated earlier, the board reached this conclusion after due consideration of the
six factors referred to earlier, including the evidence of the independent no- solicitation policy. Al-
though this evidence is largely circumstantial and inferential, I would add that it is unlikely to be
otherwise. Here again, I find that the board has weighed the evidence and reached a result which
cannot be said to be patently unreasonable.

47 The applicants also argue that the board based its conclusion on "no evidence" and thereby
committed a jurisdictional error. However, in light of the requirement that there be a complete ab-
sence of evidence before the courts will intervene (Re Keeprite Workers Independent Union and
Keeprite Products Ltd. (1980), 29 O.R. (2d) 513, 114 D.L.R. (3d) 162 (C.A.)) this ground of chal-
lenge must also fail.

The board's remedy

48 The applicants' second set of submissions relate to the board's order requiring them to allow
the respondent's organizers orderly access to their property at times and places where normal con-
tact with other mall users does not exist.

49 The board's remedial authority in this case derives from s. 89(4) of the Act which states:

89(4) Where a labour relations officer is unable to effect a settlement of the
matter complained of or where the Board in its discretion considers it advisable
to dispense with an inquiry by a labour relations officer, the Board may inquire
into the complaint of a contravention of this Act and where the Board is satisfied
that an employer, employers' organization, trade union, council of trade unions,
person or employee has acted contrary to this Act it shall determine what, if any-
thing, the employer, employers' organization, trade union, council of trade un-
ions, person or employee shall do or refrain from doing with respect thereto and
such determination, without limiting the generality of the foregoing may include,
notwithstanding the provisions of any collective agreement, any one or more of,
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(a) an order directing the employer, employers' organization, trade union, coun-
cil of trade unions, employee or other person to cease doing the act or acts com-
plained of;

(b) an order directing the employer, employers' organization, trade union, coun-
cil of trade unions, employee or other person to rectify the act or acts complained
of; or

(c) an order to reinstate in employment or hire the person or employee con-
cerned, with or without compensation, or to compensate in lieu of hiring or rein-
statement for loss of earnings or other employment benefits in an amount that
may be assessed by the Board against the employer, employers' organization,
trade union, council of trade unions, employee or other person jointly or sever-
ally.

50 This provision is drafted in very broad language and confers a large measure of remedial dis-
cretion on the board. As such, it is clearly distinguishable from the provision under consideration in
C.B.C., supra. It more closely resembles the remedial authority conferred on the Canada Labour Re-
lations Board by s. 189 of the Code, about which Beetz J. had this to say at p. 474 D.L.R., p. 435
S.C.R.: "Though they are not unlimited, these powers are much wider than those the Board has re-
garding unlawful strikes, and expressly authorize it to itself define the proper remedies ...".

51 In Re Tandy and United Steelworkers of America, supra, this court considered whether identi-
cal language to s. 89(4) contained in its predecessor section allowed the board to make an award of
damages. At p. 47 O.R., p. 215 D.L.R., Cory J. stated:

So long as the award of the Board is compensatory and not punitive; so long as
it flows from the scope, intent, and provisions of the Act itself, then the award of
damages is within the jurisdiction of the Board. The mere fact that the award of
damages is novel, that the remedy is innovative, should not be a reason for find-
ing it unreasonable.

52 In the present case, the remedy granted by the board is directly related to the breach of the Act
not only in kind but in extent. Although the issue has since been rendered moot, the effect of the
order would be to specifically reverse the conduct that was found to be in violation of the Act. As I
read the order, it is likely that the organizing activities must be confined to that narrow strip of
property immediately before the entrance to Eaton's at the level of two-below for perhaps one-half
hour each day both before opening and after closing. The remedy, therefore, "flows from the scope,
intent and provisions of the Act itself'. Its novelty renders it neither unreasonable nor incorrect.

53 The applicants submit, however, that the order infringes their rights to demand removal of the
union organizers pursuant to the provisions of the Trespass to Property Act. Section 2(1) of this Act
states:

2(1) Every person who is not acting under a right or authority conferred by law
and who,
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(a) without the express permission of the occupier, the proof of which rests on
the defendant,

(i)

	

enters on premises when entry is prohibited under this Act, or

(ii) engages in activity on premises when the activity is prohibited under
this Act; or

(b) does not leave the premises immediately after he is directed to do so by the
occupier of the premises or a person authorized by the occupier,

is guilty of an offence and on conviction is liable to a fine of not more than
$1,000.

54 I would note that this provision expressly recognizes an exception for persons acting under "a
right or authority conferred by law". The applicants seek to support their contention, however, by
reference to the decision of the Supreme Court of Canada in Harrison v. Carswell (1975), 62 D.L.R.
(3d) 68, 25 C.C.C. (2d) 186, [1976] 2 S.C.R. 200. This decision relates to the ability of a mall
owner to invoke an equivalent Manitoba statute against an individual picketing a tenant in support
of a lawful strike. It would appear to be distinguishable, however, in that the employee conduct had
no prior sanction. It did not arise as the result of an otherwise valid order issued by the Labour Rela-
tions Board. I do not read this decision as immunizing a mall owner from the reach of decisions and
orders issued pursuant to the terms of the Labour Relations Act. In this connection, I note the fol-
lowing passage from the majority reasons of Dickson J. at p. 83 D.L.R., p. 219 S.C.R.:

Anglo-Canadian jurisprudence has traditionally recognized, as a fundamental
freedom, the right of the individual to the enjoyment of property and the right not
to be deprived thereof, or any interest therein, save by due process of law.

(Emphasis added.)

55 I do not feel that anything further is gained by the applicants' characterization of their rights as
those of a third party. Suffice it to say that having been brought within the scope of the Act, they are
no longer a third party to the dispute.

56 Finally, I do not accept the argument of the applicants that s. 11 of the Labour Relations Act
impliedly excludes this kind of order. Section 11 states:

11. Where employees of an employer reside on the property of the employer,
or on property to which the employer has the right to control access, the em-
ployer shall, upon a direction from the Board, allow the representative of a trade
union access to the property on which the employees reside for the purpose of at-
tempting to persuade the employees to join a trade union.
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5i

57 Section 11 is a limited and specific provision designed to deal with an unusual and well-
defined employment circumstance. I do not regard it as conclusive of the balance to be drawn in
unfair labour practice complaints relating to access involving non-employers.

58 The application is dismissed with costs payable by the applicants to the respondent union after
assessment thereof. The respondent Ontario Labour Relations Board did not seek or ask for costs.

Application dismissed.
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