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PART [ - OVERVIEW

1. In its Decision and Order dated January 27, 2010 {the "Decision™) the
Board concluded that THESL's policy of refusing to provide a bulk meter
connection to new condominiums in the Citvy of Toronto was in breach of the
certain enforceable provisions under the Electricify Act, 1998 (the “Electricity
Act”) and the Distribution System Code ("DSC").

2 The Board, in its Decision and Order, invited submissions on the
appropriate remedy relating to the foregoing breaches. These are the written
submissions of Compliance Counsel on remedy. Included is a proposed order
tor the Board’'s consideration (see Tab 1) (the “Proposed Order”), the terms of

which have been agreed to by Compliance Counsel and THESL.

PART II - LAW AND ARGUMENT
A. The Board's Authority under Section 112.3

< Subsection 112.3(1) of the OEB Act permits the Board to take such action
as it may specify to remedy a contravention that has occurred or prevent a

contravention or further contravention of the enforceable provisions:

1123 (1) If the Board is sabisfied that a person has contravened or is
likely to contravene an enforceable provision, the Board may make an
order requiring the person to comply with the enforceable provision and
to take such action as the Board may specify ta,

(a) remedy a contravention that has occurred; or

(b} prevent a contravention or further contravention of the enforceable
provision.

Motice of Intention to Make an Order For Compliance under
Section 112.3 of the Cwularte Emergy Borrd Act, 1325, dated August
4, 200% (*Motice of Compliance”). Exhibit A-1 of Compliance
Counsel Pre-Filesd Evidence (BEx. K.1.1).

Cufarie Encrgy Act, 1998, c. 15, Sched. B, 5. 1123 (the “OEB Act”).
Tak 1 of Brief of Statutory and Regulatory Provisions (Ex. K1.6).
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4. Subsection 112.3(1) is not prescriphive regarding the remedies that the
Board may order. Rather, it is broadly worded to provide the Board with the
necessary flexibility to fashion an appropriate order to address three important
objectives: compliance, remediation and prevention. In Royal Onk Mines Inc. v.
Canadn (Labouwr Belations Board), the Supreme Court of Canada considered the
purpose of a broadly worded provision of the Canada Labour Code:

The breadth of the remedial section gives a clear indication that it was
the intention of Parliament that the [Canada Labour Relations Board]
should be given the necessary flexibilify to fashion remedies which will
best address the entire spectrum of problems and of factual situabons
which it must confront ... The section now gives the Board both the
Hexibility and the authority to create the innovative remedies which are
needed to counteract breaches of the [Canada Labour Code] and e Fulfil
its purposes and objectives,

Royal Oak Mives fne. o, Caneda (Labosr Relafions Borrd), [1996] 1
SUCR. 369 at paras. 64-65 [Royal Ok].

B. Compliance with the Enforceable Provisions

= 8 The importance of requiring compliance with the enforceable provisions is
readily evident - regulated entities such as THESL must comply with their legal
obligations if the regulatory regime created by the legislature and the Board is to
be effective. In order to encourage respect for and compliance with the
regulatory regime, these obligations should be enforced by a regulator when a

party has contravened them.

B. Requiring compliance with the enforceable provisions is consistent with
the primary purpose of a regulatory offence. In Thomson Newspapers Lid. o,
Canadn  (Direclor of [nvestigation and  Research, Restrictive Trade Prachices
Conamission), the Supreme Court of Canada noted in the competition context that
the aim of regulatory offences is to regulate behaviour in a manner that provides

an overall benefit to society:

[The regulatory offence] is not primarily concerned with values, but with
results. While values necessarily underlie all legal prescriptions, the
regulatory offence really gives expression bo the view that it is expedient
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for the protection of society and for the orderly use and sharing of
society's resources that people act in a prescribed manner in prescribed
situations, or that people take prescribed standards of care to avoid risks
of injury. The object is to induce compliance with rules for the overall
benofit of society.

Thomson MNeiwspaapers LEL ©, Coneda [Thiveckor of Investignlion assd
Research, Restrictive Trade Practices Conpnission ), [1990] 1 S.CLE
425 at para, 129,

7. Ordering compliance will ensure that THESL abides by the enforceable
provisions and will protect the right of THESL's customers to choose a bulk
meter connection. A compliance order will also have the corollary effect of
encouraging other distributors in Ontario to comply with their obligations under

the enforceable pravisions.

8. Sections 2 and 3 of the Proposed Order, which require THESL to amend

its Conditions of Service, are consistent with the goal of requiring compliance.

C. Prevention of Further Contraventions

9 Paragraph 112.3(1)(b) of the OEB Act provides the Board with authority to

make an order to prevent “further contravention” of enforceable provisions.

a

This is consistent with the “protective and preventive” aim of regulatory

provisions identified by the Supreme Court of Canada in R. v Wholesale Travel

Group Inc..

The objechve of regulatory legislation is o protect the public or broad
segments of the public {such as emplovees, consumers and motorists, to
name but a few] from the potentally adverse effects of otherwise lawful
activity. Regulatory legislation involves a shilt of emphasis from the
protection of individual interests and the deterrence and punishment of
acts involving moral fault to the protection of public and societal
interests. While criminal offences are usually designed to condemn and
punish past, inherently wrongful conduct, regulatory measures are
generally directed to the prevention of future harm through the
enforcement of minimum standards of conduact and care.

B o, Wiolesale Travel Gronp Bre, [1991] 3 52K 134 at 219,
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10. A preventative order will protect THESL's customers. 1t may also protect
the customers of other distributors by deterring similar misconduct.  As the
Supreme Court of Canada noted in Re Cartateay Eesources Corp., “it is reasonable
to view general deterrence as an appropriate, and perhaps necessary,

consideration in making orders that are both protective and preventative.”
B Cartrresry Resonrces Corp,, 2004 SCC 26 at para. 6.

11.  Section 11 of the Proposed Order is desipned to prevent further
contravention by requiring THESL to inform all condominium corporations and
developers of the right to a bulk meter connection with smart sub-metering
provided by a licensed smart sub-metering provider. Section 13 requires THESL

to connect the building if the customer requests a bulk meter connection.

12.  Section 12 of the Proposed Order prohibits THESL from including any
additional terms or conditions or requiring any representalions or warranties
that address “a smart sub-metering system or the actions of the customer in
relation to a smart sub-metering system.” This is consistent with the Board's
finding in the Decision and Order that the evidence of illegal behaviour by

exemnpt distributors was "speculative”.
. Remedying the Contraventions

13. In addition to authorizing the Board to order compliance and make
preventative orders, subsection 112.3(1) provides the Board with authority to
make an order to “remedy a contravention that has occurred”. This provision is
drafted broadly and confers a large measure of discretion on the Board to
determine the appropriate remedy. As the Supreme Court of Canada stated in
Royal Qak, an administrative tribunal should strive to fulfill the objective of the

applicable regulatory regime when exercising that discretion:

[Tlhe Board is granted remedial authority for the purpose of ensuring
the fulfilment of the objectives of the [Canada Labour Code], Moreover,
the remedies the Board imposes are meant to counteract the
consequences of the parties' transgressions which are adverse to the
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fulfilment of those objectives, Therefore, an integral part of the Board's
remedial duty is to strive to accomplish the Code's purposes.

Cadillae Fairviere Carp. Ltd. v, RIV.DLS.0, [1987] OJ. MNo. 1081 at
para, S0 {Dhv, CL).

Royal Chak, seepra at para. 74,

14. In its Decision and Order, the Board found that THESL's refusal to
provide a bulk meter connection to Avonshire and Metrogate effectively denied
those parties the ability to have their projects smart sub-metered. The remedy
ordered by the Board should restore the right of Avonshire and Metrogate to
choose a bulk meter connection.  Accordingly, sections 4 through 9 of the
Proposed Order require THESL to deliver revised offers to connect to Avonshire
and Metrogate and to connect those projects in accordance with the offer if

accepted by the developer,

15.  Avonshire and Metrogate are likely not the only condominium developers
impacted by THESL's contraventions. THESL confirmed that since February 28,
2008 its policy has been to deny bulk meter connections to new condominium
projects. Under section 10 of the Proposed Order, it is proposed that any
condominium corporations and developers that requested an offer to connect
from THESL after February 28, 2008 be notified of the Board’s decision in this
proceeding.

16,  The requirement to notify potentially affected parties is consistent with
the practice of the Competition Tribunal in cases that involve anti-competitive
behaviour. For example, the Competition Tribunal has required in past orders
that a contravening party provide notice of the terms of the remedial order to its
existing suppliers and customers. A drail notification letter is included as

Schedule “B” to the Proposed Order.

Competilion Act, R.5.C. 1985, c. C-34, as am., 5. 74.1(1){b).

Comnrissioner  of Comgelilion o, Enlwidge  Serpices lnc, 2002
Comp.Trib. 09, Consent Order at para, 15 ["ESI Consent Qrder”].
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Director of Ievestigntion and Research v, The D & B Companies of
Cavendda Lid, Consolidated Order at s 6 [YD & B Conselidated

Order™].
E. Monitoring and Reporting
17.  Section 14 of the Proposed Order requires THESL to confirm that it has
provide notification to all potentially affected parties. The proposed section is
comsistent with previous orders made by the Board in proceedings under section
112.3 that required the filing of reports detailing a party’s implementation of the

provisions of the compliance order. Similar monitoring and reporting

requirements have been included in orders made by the Competition Tribunal,

Universal Energy Corporation, EB-2000-0005 Order dated
Jarmary 20, 2009,

Summitt Energy Management, EB-2008-0006, CQrder dated
January 30, 200,

ES] Consent Order, sapra at para, 18,
[ & B Consolidated Order, swprw at s, 7
PART III - ORDER REQUESTED

18.  For the foregoing reasons, Compliance Counsel request that the Board

issue an order in the form of the Proposed Order provided.

ALL OF WHICH 15 RESPECTFULLY SUBMITTED

Ll Cend Vel o

| gl i
Glenn Zacher

Py o

Patrick G. Duffy’ |

P Dol [t

Mau-r-Efn Helt [




SCHEDULE “A™
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EB-2009-0308

ONTARIO ENERGY BOARD

IN THE MATTER OF the (wigrio Energy Board det, 1998,
5.0, 1998, ¢, 15, (5chedule B);

AND IN THE MATTER OF a Notice of Intention to Make an
Order for Compliance against Toronte Hydro-Electric System
Limited.

ORDER

WHEREAS the Ontario Energy Board (the “Board™), by its own motion under
section 112.2 of the Ontario Encrgy-Board Act, 1995 (the “Act™), intended to make an
Order under section 112.3 of the Act requiring Toronto Hydro-Electrie System Limiled
(“THESL™) to comply with a number of enlorceable provisions as defined in section
112.1 of the Act;

AND WHEREAS the Board provided THESL with a Notice of Intention to Make
an Order for Compliance under Sectiony 1123 of the Ontario Energy Bovwrd Adct, 1998
dated August 4, 2009 {the “Notice of Compliance™) and THESL requested on August 17,
2009 that the Board hold a hearing on these matters;

AND WHEREAS the Board’s Compliance Counsel and THESL filed pre-filed
evidence and responses o interrogatories with the Board, and presented the evidence of
the witnesses and the submissions of counsel at a hearing before the Board on January 3

and 7, 2010;

AND WHEREAS the Board issued a Decision and Order dated Januvary 27, 2010
finding that THESL had breached section 28 of the Electricity Aer, 1998 (the “Electricity
Act™) and sections 2.4.6, 3.1.1 and 3.1.% of the Distribution System Code (the "I¥C™)
and inviting submissions oo the appropriate remedy relating to the breaches ol the

enforceable provisions;
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AND WHEREAS the Board received written submissions from Compliance
Counsel and THESL, as well as the intervenors the Smart Sub-Metering Working Group
and the Electricity Distributors Association, and heard the submissions of counsel

relating to remedy on February 18, 2010;

AND WHEREAS the Board has issued a Decision and Order addressing the

issue of remedy on this dats;

THE BOARD ORIDERS THAT:
Definitions

1. In this order:

{2)  “condominium corporation” mean$ @ corporation created or continued
under the Condominium dci, 1998

{h) “condominium developer” means the developer of a building, in any stage
of construction, on land for which a declaration and deseription is
proposed or intended to be registercd pursuant w0 section 2 oof the
Condominium Act, {908,

(c)  “smart.metering” means the situation in which a licensed distributor
individually meters every condominivm unit {and the condominium's

commaon areas) with a smart meter; and

(d) “smart sub-metering” means the situation in which a licensed distributor
provides service to the condominium’s bulk {master) meter and then a
separate person (the smart sub-meter provider on  behall ol the
condominium corporation) allocates that bill to the individual units and the

commean areas through the smart sub-metering system.
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Amendment of THESL's Conditions of Service

2, THESL shall amend section 2.3.7.1.1 of its Conditions of Service by deleting the
entirety of the current section and replacing it with the language set forth in Schedule *A™

t¢ this Order.

3. THESL shall file with the Board a copy of its amended Conditions of Service
within 10 days of the date ol this Order.

Revised Offer to Conneet for Avonshive

4, Within 10 days of the date of this Order, THESL shall provide a revised offer 1o

connect to the Residences of Avanshire Inc’s (" Avaonshire™) project at Highway 401 and

Sheppard Avenue that contemplates a bulk-metered connection to THESL's distnbution
system 50 that individval condominium units will be smart sub-metered by a licensed

smart sub-metering provider.

5., The offer to conneet provided by THESL undér pacagraph 4 of this Order shall be
subject to THESL s slandard terms and conditions and. subject to paragraph 4, shall not
inchule any additional terms or conditions, 'or require any representations or warranlies
from Avanshire, that addresses a smart sub-metering system or the actions of Avonshire

in relation to a smart sub-metering syslem.

6. [f. Avonshire accepls the offer to connect provided under paragraph 4 of this
Order, THESL shall, in & timely manner consistent with Avonshire’s construction
schedule, provide for the mctering configuration specified in the executed offer to

COHect,

Revised Offer to Connect for Metrogate

1. Within 10 days of the issuance of this Order, THESL shall provide a revised offer

io connect to Metrogate Inc.'s (*Metrogate™) project in Scarborough that contemplates a
bulk-metered connection to THESL s distribution svstem so that individual condominium

units will be smarl sub-metered by a licensed smart sub-metering provider.

JO.
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8. The offer to connect provided by THESL under paragraph 7 of this Order shall be
subject to THESL s standards and conditions and, subject to paragraph 7, shall not
include any additional terms or conditions, or require any representabions or warranties
from Metrogate, that addresses a smart sub-metering system ot the actions of Metrogate

in relation o a smart sub-metering systemn.

9, If Metrogate accepts the offer to connect provided under paragraph 7 ol this
Owwder, THESL shall, in a timely manner consistent with Metrogate’s construction

schedule, provide lor the metering configuration Specitied in the executed offer to

connect.

Other Requests to Connect

10.  Within 30 days of the date of this Order, THESL shall provide all condominium
corporations and developers that requested an offer o, connect from THESL afier
February 28, 2008 with a letter in the form attached as Schedule “B™ and a copy of this
Crder.

11.  THESL shall'include the stalement set forth in Schedule “C” to this Order in all
offers to connect provided toa condominium corporation or developer, When requested
0 do 50 by the board of directors of a condominium corporation or by the developer of a
condominium building, THESL shall provide an offer to connect based on a bulk meter
configuration to facilitate. sub-metering in accordance with THESL's Conditions of

Service and 1ts standard terms and conditions.

12, Any offer to conneet provided by THESL under paragraph 11 of this Crder shall
be subject to THESL s terms and conditions and, subject to paragraph 11, shall not
include any additional terms or conditions, or require any representations or warranties
from the cusiomer, that addresses a smart sub-metering svstem or the actions of the

customer in relation to a smart sub-metering systcm.

13.  If a condominium corporation or developer accepts an offer to connect provided

under paragraph 11 of this Order, THESL shall, in a timely manner consistent with the



customer's construction schedule, provide lor the metering configuration specified in the

exeouled ofTer o connect.

Maonitoring and Reporting

14.  Within 45 days of the date of this Order, THESL shall file with the Board a sworn
affidavit listing all of the condominium corporations and developers that requested an
offer to connect from THESL after February 28, 2008, The affidavit shall identify the
customers that were provided with the letter required under section 10 and for any
customet that did not receive a letter, provide a detailed explanation as to why the
customer did not receive such a letter. THESL shall, upon the request of the Board,

provide copies of any such letters and proof of delivery.

{reneral

15.  In the event of a dispute over the terms of this Order, including the interpretation
of any of the provisions of this Order, THESL or Compliance Counsel may apply to the
Board Lo adjudicate the dispute.

16,  MNothing herein s intended to limit any rights or remedies that a person, ineluding
a condominium corporation or developer, may have with respect 1o the matters in this

procecding,

17. A failure to comply with the provisions of this Ornder by THESL shall be deemed
to be a breach of an enforceable provision under Part V111 of the Act and may result in

the commencement of enforcement proceedings by the Board.

18.  This order applies to the successors and assigns of THESL.

DATED at Toronto, @, 2010,

12



SCHEDULE “A"

23711 Metering Requirements for Multi-Unit Residential Rental Buildings and
Condominiums

Deveinpers of new multi-unit residential rental buildings and condominiums {{'-:rlh:u:liw.rc]}',
“MURBs"), or boards of directors of condominiums, may choose to have Torento Hydro
install smarl suite metering, or to have Toronto Hydro install a bulk interval meter for the
purpose of enabling smart sub-metering by a licensed sub-metering service provider.

Installation of Smart Metering by Toronto Hydro

Upon the request of a MURB developer or a condominium board of directors, Toronto
Hydro will install smart metering that meets the functional specification of Omnlario
Regulation 425/06 - Criteria and Requirements for Moeters and Metering Equipment,
Systems and Technology (suite metering). In that case, each separate residential and
commercial unit, as well as commoen areas, will become direct individual customers of
Toronto Hydro, with the common area accounts held by the developer, condominium
corporation or the landlord as the case may be.

The MURE developer or condominium board of directors may choose an Alternative Bid for
the installation of suite metering. In'that case, the MURB developer, landlord or
condominiem board of directors is required to:

(i) select and hire a qualified contractor;

(i1 engitre all conteslable work is. done-in accordance with Toronto Hydro's technical
stancards and specifications: and

(iif}  assume full responsibility for the installation and warranty all aspects for a period of
2 years from date of commissioning,

Where the MUEB developer or condominium board of directors transfers the metering
facilities installed under the alternative bid option to Toronto Hydro, and provided Toronto
Hydro has inspected, and approved the facilities installed, Toronto Hydro shall pay the
condominium corporation, landlord or developer a transfer price. The transfer price shall be
the lower of the cost to the MURB developer or condominium board of directors to install
the metering facilides or Toronto Hydro's fully allocated cost to install the metering
facilities.

Common Area Mctering

Where units in a MURB are to be suite metered, the responsible party (MURB developer,
condominium board of directors, or landlord) shall enter into a contract with Toronto
Hydro for the supply of electrical energy for all common or shared services. Common or



shared services typically include lighting of all commeon areas shared by the tenants, or unit
owners, and common services such as heating, air conditioning, water heating, elevators,
and common laundry facilities. In such cases, consumption for all common areas will be
separabely metered.

Installation of Bulk Interval Metering by Torento Hydro

Where bulk interval metering is supplied by Torento Hydro t0'an exempt distributor for the
purpose of enabling sub-metering, the responsible party {Le. the developer, condominium
corporation, or landlord, but not the sub-metering provider) shall enter into a contract with
Toronte Hydro for the supply of electrical energy to the building,



SCHEDULE “B”
Dear [SighMadam]:
RE: Ontario Energy Board Proceeding EB-200%-0308.

I write to vou in respect of [customer’s] request for an offer to connect to Toronte Hydro's
distribution system for a condominium building at [address].

AL the time of your request for an offer to connect, section 2.5.7%1.1 of Toronto Hydro's
Condilions of Service provided that each unit in the building be individually metered by
Toronto Hydro and that each unit owner become a separate customer of Toronto Hydro.
The aoffer to connect provided to you by Toronto Hydro dated [date] was based on this
configuration.

The Ontario Energy Board in proceeding EB-2009-0308 determined that Toronte Hydro's
policy did not meet certain requirements of the Elechricity Act, 1998 and the Board's
Distribation System Code, The Ontario Energy Board has ordered Toronto Hydro to amend
section 2.3.7.1.1 of its Conditons of Service. A copy ol the Board's Order attaching the
amended section 2.3.7.1.1 is enclosed,

Under the amended section 2.3.7.1.1, the customer has a right to choose whether to have
individual units of an existing or new mulbunit condominium building individually
metered by Toronto Hydro,or smart sub-metered by an alternative licensed service
prowider.

If Teronlo Hydro has not vet installed smart meters for each unit and youw wish to have your
building smart sub-metered <by an-alternative service provider, please contact Toronto
Hydro at [contact details]. Toronto Hydro will provide you with a revised offer to connect
based on a bulk metered configuration that will allow you to retain an alternative service
provider to smart sub-meter individual units in the building, subject to Toronte Hydro's
standard terms and conditions.

Yours truly,

®
e, Toronte Hydre-Electric System Limited

/5.



SCHEDULE “C”

Under section 23.7.1.1 of Toronte Hydro's Conditions of Service, the customer may choose
to have Toronto Hydro install smart suite metering, or to have Toronto Hydro install a bulk
interval meter for the purpose of enabling smart sub-metering by a licensed sub-metering
service provider.

This offer to connect has been prepared on the basis of [individual metering by Toronto
Hydro / smart sub-metering by an alternative licensed service provider].

fe.
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Indexed as:
Royal Oak Mincs Ine. v. Canada (Labour Relations Board)

Roval Ouk Mines Ine., appellant;
V.

Canada Labour Relations Board and Canadian Association of
Smelter and Allied Workers (CASAW), Loeal No. 4, respondents.

[1996] 1 S.C.R. 360
[1996] 5.C.J. No. 14

File Na.: 24165,

Supreme Court of Canada
1993: October 30/ 1996: February 22,

Present: Lamer C.. and L'Heurcux-Dubd, Sopinka, Gonthier,
Cory, MeLachlin and Major L.

ON APPEAL FROM THE FEDERAL COURT OF APPEAL

Labaur law - Tribunals - Judicial review - Jurisdiction - Remedy - Labour Board requiring employer
ta tahle last offer - [ssues in dispute subject to limited bargaining period before imposition of bind-
ing arbitration - Whether Board's decision going to jurisdiction and so requiring a correct decision -
If decision within Board's jurisdiction, whether remedy patently unreasonable - Canada Labour
Code, R.5.C., 1985, ¢. L-2, 5. 99(2).

Labaur law - Collective bargaining - Duty to bargain in good faith -- Employer refusing to consider
re-instatement of employees discharged for picket-line violence - Whether emplover failing to bar-
gain in good faith - Whether Board's finding of failure to bargain in good faith patently unreason-
able.

Labour law - Collective agreements - Allegation of imposed agreement - Labour Board requiring
employer to table last offer - Issues in dispute subjeet to limited bargaining period before imposition
of binding arbitration - Whether Board had jurisdiction to make remedy ordered - If so, whether
remedy patently unreasenable.

The unionized workers of Roval Oak Mines voted overwhelmingly to reject 2 lentative agreement
put forward by the appellant. A bitter and violent 18-month strike, which affected the whole com-
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mumity, oceurred, Various altempts to effect a settlement were made during the strike, from the ap-
pointment ol an industrial commission to the naming of very experienced mediators. The Canada
Labour Relations Board, on an application made by the union, unammeoeusly Tound that the appellamt
employer had failed to bargain in good faith. The employer refused to bargain until the certification
issue had been resolved. Further the employer wished to impose a probationary period on all return-
ing strikers, Despite the emplover's position on these issues the Board's finding was based on the
employer’s refusal o negotiate until the issue of re-instatement and discipline of several employees
peeused of picket-line violence had been resolved. In light of the Jong history of intransigence and
the bitterness of the parties the Board dirccted the appellant emplover to tender the tentative agree-
ment which it had put forward carlier (and which had been rejected) with the exception of four is-
sues about which the appellant employer had changed its position. The parties were given 30 days
of bargaining to setile those issues and, if they remained unresolved, then compulsory mediation
was 1o be imposed. At issue is the jurisdiction of the Board to make this order.

Held (Sopinka, McLachlin and Major JJ. disscnting): The appeal should be dismissed.

Per L'Heureux-Dubé, Gonthier and Cory JI.: Several factors should be taken into consideration in
determining whether the scope of remedial orders should be left to the Board or whether the section
went to jurisdiction rendering the Board's decision reviewable by the courts if it was noet commect: {a)
the wording of the enactment conferring jurisdiction on the tribunal; (b) the purpose of the statute
creating the tribunal; (¢) the reason for the tribunal's existence; (d) the area of expertise of the tribu-
nel's members: and (e) the nature of the problem beflore the tribunal. Deference should be accorded
by the courts to remedial orders made by the Board. Once it has heen established by the provisions
of the empowering legislation that the Board does, in fact, have the jurisdiction to order certain
remedies, the question of which of these remedies the Board chooses to impose in any given silua-
tion is a question within the Board's jurisdiction.

The legislation pave the Board a wide and flexible remedial role. The wording of 5. 99(2} of the
Canada Labour Code (the "Code") did not place precise limits on the Board's jurisdiction and the
fact that the Board could fashion equitable remedies indicated that Parliament intended the Board wo
have wide remedial powers. Furthermore, a broad privative clause in s. 22(1) provided that both the
Board's decisions and orders were final.

The Board's decision [ell within its jurisdiction and must not be interfered with unless it is patently
unreasonahble. Several factors indicate that the patently unreasenable standard should be followed,
as apposed to the correctness standard going to jurisdiction: (a) the presence of a clear and strongly
worded privative clause; (b) the provisions of the Code demonsirating the decision to be one falling
within the board's jurisdiction; (¢) the finding of lack of good faith (essentially a finding of fact w
be left to the Board); (d) the Board's expertise and experience in dealing with precisely this type of
question; and (e} the courts' high degree of deference to the decisions of labour relations boards.

The duty to bargain in good faith was breached in three ways. First, the appellant refused to bargain
with the respondent union, the exclusive bargaining agent of the emplovees, pending the outcome of
a competing employee association’s certification application. The employer is obliged to recogmize
the certified union and bargain exclusively with it. Second, the appellant's demand for a probation-
ary clause for all returning employees breached this duty - attempts to penalize those who had par-
ticipated in a lawful union activity undermines the operation and basic principles of the labour rela-
lions statute. Third, the appellant failed to bargain in good faith when it refused to agree to a provi-
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sion for any type of arbitration or consideration of questions arising from its discharge of several
employees, This outright refusal to discuss this issue completely blocked the bargaining process.

The duty to enter into bargaining in good faith must be measured on a subjective standard, while the
making of a reasonable cffort to bargain should be measured by an objective standard which can be

ascertained by a Board looking 1o comparable standards and practices within the particular industry,
This latter part of the duty prevents a party from hiding behind an assertion that it is sincerely trying
to reach an agreement when, viewed objectively, it can be seen that its proposals are so far from the
accepled norms of the industry that they must be unreasonable.

The Code granted the Board jurisdiction to decide whether the appellant failed o bargain in pood
faith. Its decision should not be set aside by the courts unless patently unreasonable. That decision,
given the overwhelming evidence supporting the Board's finding that the appellant breached its duty
to bargain in good faith by imposing an unreasonable condition to the collective bargaining process,
was not unreasonable,

The remedy directed by the Board was not patently unreasonable; rather, it was eminently sensible
and appropriate in the circumstances. A remedial order will be considered patently unreasonable
where: {1} the remedy is punitive in naturs; (2] the remedy granted infringes the Charter; (3) there is
no rational connection between the breach, its consequences, and the remedy: (4) the remedy con-
tradicts the objects and purposes of the Code. A rational connection did indeed exist between the
breach, its conseguences and the remedy and the remedy affirmed the objects and purposes of the
Code,

The Board did not exceed its powers by imposing closure on the parties instead of allowing them to
arrive at a settlement themselves, Section 9%(2) prants the Board remedial authority for the purpose
of ensuring the fulfilment of the ohjectives of the Code.

Free collective bargaining is fundamental to the Code and labour relations and as a general rule
should be permitted to funetion. Nonetheless, situations will arise when that principle can no longer
be permitted to dominate a situation. A Board will be justified in exercising its experience and spe-
cial skill in order to fashion a remedy where; the dispule has been bitter and lengthy: the partics
have been intransigent and their positions intractable; one of the parties has not been bargaining in
good faith and this failure has frustrated the fermation of a collective bargaining agreement; and a
community is suffering as a result of the strike. This will be true even il the consequence of the
remedy is to put an end to free collective bargaining. This follows in part because it is the lack of
good faith bargaining by a party which is frustrating the bargaining process and in part because of
the other principles and factors the Board is required to consider pursuant to the provision of the
Code.

In the circumstances, it was appropriate that the Board fashion a remedy. This strike had been bitter
and long, The intractable position of appellant that it would not consider some form of due process
for dismissed emplovees put an end to any possibility of true bargaining and was properly found to
constitute lack of good faith. The community was obviously suffering. The remedy put forward did
not impose a collective agreement. Rather the Board used the tentative agreement drafled and put
forward by the appellant as its last offer as a basis for the bulk of its remedy. The four matters on
which there was no agreement were left to the partics for a further 30 days’ bargaining and became
subject to binding arbitration only in the event of failed negotiations. Once the basic statutory
ground rules have been broken by a party, the parties can no longer expect to have the same unbri-
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dled freedom to bargain. Given the past history of the parties' intransigence, no other solution was
feasible. Indeed, the fact that the Board applied its experience and skill to design a remedy that was
eminently fair and sensible was beneficial to both parties and the community.

The Board did not impose the tentative agreement or the additional terms and conditions on the par-
ties without first ensuring that all the other options which could realistically be expected to bring an

end to the dispute had been exhausied, Given appellant's lack of cooperation and good faith bargain-
ing and the damage to the community which the parties' dispute had caused, the Board properly ex-

ercised its discretion to impose a remedy which would put an end o the impasse.

The remedial order directly related to the effeet of the failure to bargain in good faith and in so far
as was possible complied with the aims and objects of the Code. The remedy strock an appropriate
balance berween the public interest and the interests of the parties and was beyond reproach, The
order made came within the Board's jurisdiction. Therefore applyving the appropriate degree of def-
erence, the order was not patently unreasonable and could not be set aside, Had ot been necessary to
so find, the order would have met the standard of correctness.

Section 80 of the Code, which empowers the Board to impose a first contract, applies to a situation
completely different from that addressed by 5. 99(2). Section 99(2) need not be read restrictively as
a result of the provisions of s, 80,

Per Lamer C.J.: The Board's finding that the employer had failed to bargain in good faith as re-
quired by s. 50{a) of the Code fell within its specialized jurisdiction, and this finding was not pat-
ently unreasonable under the circumstances. As well, the Board's choice of remedial order, directing
the employer o table an offer with a number of imperative terms, fell within its specialized compe-
tence given the broad equitable diserction delegated by 5. 99(2). In light of the bitter and intractable
nature of this dispute, the Board's affirmative remedial order was not patently unreasonable, Such
an extraordinary order, while justified in these circumstances, rmns against the established grain of
federal and provincial labour codes by overriding the cherished principle of "free collective bargain-
ing" which underlies both federal and provineial labour codes. In the absence of exceptional and
compelling circumstances such as those prevailing in this case, it will normally be patently unrea-
sonable for a labour board to impose such an invasive remedial order in light of the core value of
free collective bargaining enshrined in the Code.

Per Sopinka, McLachlin and Major 1), (dissenting): The question of whether a particular party has
been guilty of bad faith barpaining is a finding of fact within the particular expertise of the Board
and must be upheld unless it is found to be patently unreasonable. Section 50{a)(i) and (ii) of the
Code, taken together with ss. 98 and 99, clearly clothes the Board with the authority to determine
whether a particular party has bargained in good faith and whether a party has made "every reason-
able effort to enter into a collective agreement”. In addition, the Beard is protected by a clear and
strongly worded privative elavse in . 22(1). The Board's decision on this issue can only be set aside
if patently unreasonable.

Three considerations, taken collectively, indicate that the Board's finding of bad faith should not be
interfered with on a standard of patent vnreasonableness: (1) the position characterized as unreason-
able by the Board concerned a non-monetary issue; (2) the appellant was insisting on the objectively
unreasonahble position to the point of impasse; and (3) this finding of bad Taith was found in the con-
text of the Board's correct finding that the appellant was bargaining in bad faith by making resolu-
tion of the issue a precondition to any further bargaining.
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The question of the Board's power to grant a particular form of remedy is a question of jurisdiction.
Section 99(2) grants jurisdiction and is the sole source of the Board's authority to order remedics
beyond the simple "compliance orders” provided for in s, 99(1). It authorizes the Board 10 make
"eguitable” orders to remedy the consequences of breaches of the Code and grams jurisdiction to
make orders that the Board would otherwise not have the power to make. The true eftect of the
Board's order must be determined in deciding whether the Board's order was within the jurisdiction
granted under 5. 92(2). The order not enly required the appellant to table an offer but also set out in
detai] many of the speeific terms that the offer had to contain. The inclusion of elauses unrelated to
the alleged "bad faith” lorced the conclusion that the Board’s order constituted the imposition of a
full collective agreement.

The wording of 5. 9{2) clearly imposcs at least two limitations on the remedies which can be
pranted under the authority of this section; (1) a rational connection must exist between the breach
of the Code, a consequence which is adverse to the fulfilment of the objectives of the Code, and the
remedy; and {2} the remedy must ensure the fulfilment of the objectives of the Code. Even iof the
"requisite nexus” between the breach, the consequences and the remedy is set as low as "a rational
connection”, the nexus is missing in this case. The fundamental purpose of the Code is the construc-
tive setilement of labour disputes by the parties to the dispute through the medium of "free collec-
tive bargaining”. Other important objectives mentioned in the preamble are only to be achicved by
the promoetion of free collective bargaining.

The breach which caused the Board's intervention was the appellant's bad faith bargmning regarding
the claims of dismissed employees. The Board did not hold that this bad faith bargaining caused the
parties not o reach a collective agreement. Rather it held that the consequence of the failures of
both parties o bargain in good faith over the course of the negotiations was that no collective
agreement had been reached. The fact that the historic failures of both partics to bargain in good
faith over the long course of negotiations led to the lack of a collective agreement does nat justily
the imposition of the complete teems of a collective agreement on one of those parties which hap-
pens to now be in breach of its good faith bargaining duty in only one particular respect.

Section 99(2) reguires that the consequence which the Board seeks w remedy be one adverse to the
objeets of the Code. The Board incorrect]ly concluded that the failure to reach a collective agree-
ment was adverse to the objects of the Code, The objects of the Code are the encouragement of free
collective bargaining and the constructive settlement of disputes by the parties through the collec-
tive bargaining process. The obligations of the bargaining parties under the Code are to barpain in
good faith and to "make every reasonable effort™. Partics are not required to reach an agreement. It
is perfectly consistent with the objects of the Code for parties to negotiate to impasse provided that
the good faith obligation is met.

Binding mediation and arbitration may be efTective mechanisms for resolving disputes but they are
mechanisms to be chosen by the parties as an alternative to free collective bargaining. The Board
does net have jurisdiction o impose binding arbitration on the parties where the parties have opted
to resolve their dispute tirough free collective bargaining. The Board's order not only lacked the
requisite nexus to the breach of the Code but was also antithetical to the Code's objects.

The Board's duty, when a party breaches its obligation to bargain in good faith dunng Iree collective
bargaining, is to ensure that the party properly exercises that obligation, The Board is not to deprive
the party of any further opportunity to participate in the bargaining process. The conclusion the par-
tics were not likely to resolve certain issues on their own did not justify the Board's imposing an
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had w0 be realistic enough to acknowledge that on some of the matters in dispute, "the parties are not
likely ever to come to an agreement on their own”. Therefore, 1aking into account this prediction,
the unfortunate bargaining history and the effect of the dispute on the commumnity, the Board was
correct in recognizing that a more effective remedy was required.

64 Section 99(2) of the Canada Labour Code gives the Board jurisdiction to require an employver
"to do or refrain from doing any thing that it is equitable to require the employer . . | to do or refrain
from doing in order to remedy or counteract any consequence of the contravention or failure to
comply that is adverse to the fulfilment of [the] objectives” of the Code, (Emphasis added.) The
duty of the parties to bargain in good faith and make every reasonable effort o reach an agreement
is an important precondition (o achieving the larger purposes of the Code. The appellant was found
by the Board to have failed to comply with this duty. Accordingly, the Board bad authority to rem-
edy the efTects of that violation. It is significant that the wording "to do or refrain from doing” be-
stows broad powers on the Board which enables it to impose both positive and negative duties on
the party in breach.

65 The breadth of the remedial section gives a clear indication that it was the intention of Parlia-
ment that the Board should be given the necessary flexibility to fashion remedies which will best
address the entire spectrum ol prablems and of factual situations which it must confront, It is note-
worthy that the section was amended in 1978, Prior to that date, the Code allowed the Board to im-
pose anly those remedies which were specifically enumerated, Section 189 (now s, 99(20) was
added in 1978, This provision authorizes the Board to make orders based on the principles of eq-
uity. The section now gives the Board both the flexibility and the authority to create the innovative
remedics which are needed 10 counteract beeaches of the Code and to fulfil its purposes and objec-
tives. The granting of such a broad discretion to the Board demonstrates that Parhiament wished the
caurls o deler to the Board's experience and expertise in making remedial orders so long as they
were nol patently unreasonable,

{1} The Appellant's Objections to the Board's Order

66  The appellant's prime objection 1o the Board's remedial order is based on the premise that the
Beard imposed a colleetive agreement on the parties, and that in so doing, the Board excecded its
remedial jurisdiction. [ cannot accept this contention. The Board did not impose a collechive agree-
ment. Instead, the Board made its best effort to identify what the appellant’s Jast ofTer o the Union
had been. The tentative agreement offered by the appellant and thus acceptable to the appellant in
April 1992 was the last identifiable proposal pul forward by the appellant. While the Union had ini-
tially rejected this agreement by an overwhelming majority, the membership had subsequently re-
considered the offer and was prepared to accept it. Therefore, the Board used this tentative apree-
ment, drafted by the appellant, on terms which the appellant was obviously willing to accept as the
foundation of its order. The Board ordered the appellant to ofTer this agreement to the Union, at
which time the Union could decide whether or not to ratify it. The Board recognized that the appel-
lant had changed its position regarding some aspects of the tentative agreement. On these, the Board
directed the parties 1o barpain for 30 days and if they failed to reach agreement, they were 1o be sub-
ject to binding arbitration.

67 It cannot be said that the requirement of the Board that the emplayer tender the tentative
agreement subject to the issues to be negotiated constituted the imposition of a collective agree-
ment. A board is ordinarly acting within its remedial authority in ordering a party to present onee
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fndexed as:
Thomson Newspapers Lid. v. Canada (Director of Investigation
and Research, Restrictive Trade Practices Commission)

Thomson Mewspapers Limited, Brian W. Slaight, Peter T,
Bogart and Faul E, Weeks, appellants;
¥.

Director of Investigation and Research, Combines Investigation
Axt, Restriciive Trade Practices Commission and the Attorney
Ceneral of Canada, respondents; and
The Attorney General for Ontario, the Attorney General of
Quebee, the Attorney General for New Bronswick and the
Attorney General for Alberta, interveners.

[1990] 1 5.C.R. 425
[1990] 5.C.). No. 23

File No.: 20228,

Supreme Court of Canada
1938; Movember 1/ 19%): March 29,

Present: Lamer, Wilson, La Forest, L'Heoreux-Dubé and
Sopinka Jl.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO (336 paras.)

Canstitutional law — Charter of Rights — Fundamenial justice -- Self-incrimination - Right to
remain sifent -- Devivative evidence - Combines investigation -- Corpovation suspected of
predaiory pricing — Corporate officers ordered to testify under oatk and 1o produce docments
purseant te 5. 17 af the Combings lnvestigation Aei - Failnre to comply with a . I7 arcler sulject
to lepal conseguences == Whegher 5. 7 of the Canadian Charter of Rights and Freedoms can be
imvaked -- Whether 5. 17 infringes 5. 7 of the Charter -- If so, whethier 5. 17 justifialie weder 5. § of
the Charter -- Canadlan Charter of Rights and Freedoms, 55, I, 7, 11{e), 13,

Consiiiiional law — Charter of Righiy - Unreasonolide search ond seizure -- Combines
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frrvestigation -- Corporation suspected of predarory pricing — Corparate officers ordered ta testify
rder oath and o produce dociments purswant to 5. 17 af the Combines fnvestigation det —
Whether 5. 17 infiinges 5. 8 of the fpaged26] Canodian Charier of Rightr and Freedoms -- If 5o,
whether 5. 17 fustifiable under 5. 1 af the Charfer.

Combines - fnvesiigation -- Corperation suspecied of predatory pricing - Corporare officers
ordered fo festify under oail and o prodiuce documents purswant o 5. 17 of the Combines
frvestigarion Act - Whether 5. T infringes the guarantee fo fundamental fustice in 5. 7 of the
Cunadion Charter of Righis and Freedoms or the guarantee against unrearonable search and
sefzwre in & 8 of e Chavier,

Evidence -- Self-incrimination — Derivative evidence - Documentary evidence == Real evidence -
Corporate afficers ordered fo testify under oath and to produce documenis purseant 1o 5. 17 af the
Conbines favestigation Act - Whether complete immunity against the wse of devivative evidence
required by the principles of fundamental fustice -- Wheither protection against self-incriminalion
under 5. T of the Cancelian Charter of Rights and Freedoms limited to “testimonial evidence” --
Conrhines Iavestigation Aet, R8.C. 1970, ¢. C-213, 55. 17, 2042) == Camada Evidence Act, R.5.C.
1970, ¢ E-10, 5 5,

The corporate appellant and several of its officers, the individual appellants, were served with
orders to appear before the Restrictive Trade Practices Commission to be examined wnder oath and
to preduce documents, The orders were issued pursuant o s. 17 of the Combines Investigation Act
(the "Aci™) in connection with an inquiry to determine if there was evidence that the corporation had
comunitted the offence of predatory pricing contrary to 5. 34{1)(c) of the Act. A person who refuses
te comply with a 5. 17 order ean be punished by the Commission pursuant to £ 17(3). A relusal may
also constitute an offence under the Act. The appellants applied to the Ontane High Court for a
declaration that s. 17 and the orders were inconsistent with the guarantee to fundamental justice in s.
7 af the Canadian Charter of Rights and Freedoms and the guarantee against unreasonable search or
seizure in 5. 8 of the Charter. The High Court allowed the application in part holding that 5. 17 of
the Act violated 5. 8 but not 5. 7. The decision was eppealed by the appellants and cross-appealed
[paged27] by the respondents. The Court of Appeal held that 5. 17 did not violate either section.

Held {Lamer and Sopinka 1), dissenting in pant and Wilsen ). dissenting): The appeal should be
dismissed.

Crucssrion: Is section 17 of the Combines Inveshgation Actinconsistent wilth the provisions of ss.
T and Sof the Cansclian Chaster of Righis and Freedoans,and therefore of no force or
eifect?

Answir: Wo. Lamer J. would not reply as regards 5, Tund would answer yes &3 regards s. 8.

Wilsend, would answer yes, Sopinka J, wauld answeryes as regaeds 5. 7 10 the extent
cnly that itautharzzes an erder to be made for anexamination under coth of 8 persan,
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aiwd wauldanswer mo as regards 5. &,
Section 7 of the Chamer

Per La Forest 1 Section 17 of the Act does nol contravene 5. 7 of the Charter, Section 7 may, in
certain contexts, provide residual protection to the interests protected by specific provisions of the
Charter. It dogs 5o in the case of 5. 11(c) which protects a person charged [rom being compelled to
be a witness in proceedings against that person and s, 13 which protects o witness aguinst
sell-incrimination, but 8. 7 does not give an absolute right to silence or a generalized nght against
self-incrimination on the American model.

The power conferred by 5. 17 of the Act to compel any person to give oral testimony constitutes a
deprivation of liberty but such compulsion, in itself, does not violate the pnneiples of lundamental
justice. The right of an accused or a suspect to remain silent, while extending beyond the ol wsell
dioes not extend 10 those who are ordered to testify in a proceeding such as that provided by s. 17 of
the Act. The power to compel testimony is important to the overall effectiveness of the investigative
machinery established by the Act. An absolute right to refuse to answer questions in a 5. 17 inguiry
wonld represent a dangerous and unnecessary imbalance between the rights of the individual and
the community’s legitimate interest in discovering the truth about the existence of practices against
which the Act was designed to protect the public, The section 17 inquiries are inquisitorial rather
than adversarial in nature, They arc investigations in which no linal determmation as o criminal
lability is reached. The right to prevent the [paged428] subsequent use of compelled
self-incriminating testimony protects an individual from being "eonseripted against himself"
without simultaneously denying an investigator's access to relevant information, It strikes a just and
proper balance between the interests of the individual and the state - an important factor that must
b taken into account in defining the content of the principles of fundamental justice. While a
corporation cannot avail itself of the protection offered by 5. 7 of the Charter, and in respect of the
right against compelled self-incrimination, is incapable of being forced Lo testily against tself, the
right against sell-incrimination is still available to those who are compelled to give lestimony 28 the
representatives of a corporation. Regardless of whether they give testimony in their representative
ar personal capacities, those who are compelled to testify under s. 17 are subjected to a direct and
redl violation of their own liberty.

While the admission of compelled testimony is prohibited, complete immunity against the use of
derivative evidence is not required by the principles of fundamental justice, The use of derrvative
evidence obiained as a result of the 5. 17 power in subsequent trials would not generally affect the
fairness of those trals. Derivative evidence, because of its independent existence, can be found
independemly of the compelled testimony., There is thus nothing wnfair in admitting relevant
evidence of this kind against a person if it would have been found or appreciated apart from that
person's compelled testimony under 5. 17, a proposition consistent with the cases under s, 24(2) of
the Charter. If the evidence would not have been found or appreciated apart from such compelled
testimony, it should, in the exercise of the trial judge's diseretion Lo exclude unfair evidence, be

2.
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excluded since its admission would violate the prineiples of fundamental justice. The admission of
the derivative evidence would in these circumstances tend to render the trial process unfair; the
accused would have to answer a case that he was [orced to make stronger than it would otherwise
have been. Unfairmess is avoided by its exclusion. It follows that the immunity agamst wse of
compelled testimony provided by 5 20(2) of the Act together with the trial judge’s power o exclude
derivative evidence where appropriate is all that is nccessary 1o satisfy the requirements of the
Charter.

Per L'Hewreux-Dubé 1. While the constifutionality of 5. 17 of the Act is attacked here, eng must not
lose sight of the fact that corporations cannot claim the protection [page429] of s. 7 of the Charter
because they are, on principle, excluded from the ambit of that constitutional puarantee, Section 7
therefore cannat be invoked by the individual appellants acting as representatives of the
corporation. To allow them to do so would grant corporations rights which they cannot enjoy. With
respest to witnesses qua individuals, an order to testify under 5. 17 of the Act may constitute a
viglation of their rights of "liberty and seeurily of the person” within the meaning of's. 7 of the
Charter, but such violation would be effected in sccordance with the principles of fundamental
Justice, Under section 7, "fundamental justice” requires a protection coexlensive with the
individual's testimonial panticipation in the investigation. Use immunity satisfies this requirement
and such protection is afTorded by s. 20(2) of the Act, This protection serves the end of preventing
the state from using incriminating evidence which was obtained by the individual himself, while at
the same time tailoring the protection to what our system considers to be the appropriate boundary
of fairness in the criminal process.

Fundumental justice under s. 7 does not afford witnesses any constitutional "right 1o remain silent"
nor does it reguire a constitutional immunity over derivative evidence. The "right to reman silent®
enjoved by an accused -- namely, the right o refuse 1o testify -- does not extend fo witnesses in
proceedings such as the one set up by 5. 17 of the Act. Individuals called as witnesses in 2 5. 17
investigation arc not charged with an offence. The mere possibility that the witnesses might later be
prosecuted does not change their status as witnesses, Finally, derivative evidence, which consists
mainly of real evidence, cannot be assimilated to self-incriminating evidence and does not go to the
fairness of the judicial process which is what, in the ¢nd, fundamental justice is all about.

A subpoena duces tecum 1ssued under 5. 17 of the Act does not infringe 5. 7 of the Charter. No
claim ean be advanced by, or on behalf of the corporation, under this constitutional provision. As
far as the appellant individuals qua individuals are concerned, assuming that a subpoena deprives
them of their "liberty or security of the person”, fundamental justice under 5. 7 dogs not extend
proteclion over corporate books and records, Like section 13 of the Charler, the s, 7 vesidual
protection against sell-incrimination is limited to "testimenial evidence". Moreover, an order
requiring an individual or the officer of a corporation to produce documents docs [page430] not
invelve the fabricetion aof evidence; the individual or officer acts as a "mere conduit” for the
delivery of pre-existing records. Thus, there is no suggestion that the use of such evidence in 2
subsequent trizl would affect the fuirness of the proceedings.

7.
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Per Lamer J.: Section 7 of the Charter can be invoked in this case because human beings as well as
a corpotation are directly involved. The specific enumerations in s5. 11{e) and 13 of the Charter are
nol necessarily exhauvstive of the protection afforded by 5, 7, and do not prevent residual content
being given o 5. 7. Assuming that it is a principle of fundamental justice that a witness may refuse
to give an incriminating answer, it could be argued that 5. 17 of the Act violates 5. 7 to the extent
that it cnables the Commissioner to punish for contempt a witness "who refuses to answer a
question on the ground that it may tend to incriminate him". However, it is 5. 20{2) of the Act, and
not . 17, which ook away the common law nghl to reluse to give INCHMINAIOTY ANSWETS, and
which brings the refusal to answer within contempt and tnggers the violation. 17 section 20{2) of the
Actand 5. 5(1) of the Canada Evidence Act -- a similar provision — did not exist, o wilness's liberty
would not be put in jeopardy by s, 17, A challenge under 5. 52 of the Constitution Act, 1982
arounded on 5. 7 ol the Charter must attack the law that allegedly limits the principles of
fundamental justice. It is the limits preseribed by law to the prineiples of fundamental justice that
must be justified under s. 1 of the Charter, and it is the law that imposes these limits that must be
pui on trial. Here, the appellants challenged the wrong section. A section 1 analysis of 5. 17 of the
Act would be in fact a 5. 1 analysis of 5. 20 and would lead this Court into inferentially pronouncing
upon 5. 5(1) of the Canada Evidence Act, This Courd, therefore, should not pronounce upon the s, 7
issue without o direet challenge to the constitutional validity of 5. 2002) of the Act and 5. 5(1) of the
Canady BEvidence Act.

Per Wilson J. (dissenting); Section T of the Charter, which is confined to the protection of human
beings and has no application to corporations, can be successfully invoked m this case because three
individuals as well as a corporation are named as parties. If section 17 15 [page43 1] found 1o be of
no force or effect, this Gnding applies, of course, to corporations as well as human bemgs.

Section 17 of the Act violates the individual appellants' right 1o liberty and security of the person
within the meaning of 5. 7 of the Charter. Section 17 compels an individual 1o appear at proceedings
apainst his will and to testify on pain of punishment if he refuses. The evidence given by the
individual may later be used to build a case against him in a subsequent criminal prosecution. The
state-imposed compulsion, linked as it is to the criminal process, touches not enly wpon that
individuals rexsonable expectation of privacy but also wpon his physical integrity. The [act that the
5. 17 procedure is in itself "investigatory” as opposed to "prosecwiorial” is irrelevant when a
criminal prosecution is a potential consequence of the s. 17 investigation. Further, the fact that the
individual may challenge the proceedings by way of judicial review or under 5. 17(3) is also
trrelevant in determining whether the right to liberty and securily of the person has been violated,

The vielution of the individual appellants’ right to liberty and security of the person was not in
accordance with the principles of fundamental justice. Section 7 of the Charter protects a suspect in
a subsequent proceeding against the use of evidence derived from testimony given by him in an
earlier proceeding — a protection net available under s5. 11{c) and 13 of the Charter. Where o
person's right to life, liberty and security of the person is either violated or threatened, the principles
ol fundamental justice require that such evidence not be wsed in order to conscript the persoen
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against himself, Section 17, therefore, violates 5. 7 to the extent that it compels suspects 1o tesify in
an inviestigatory proceeding, which is m effect a cnminal investigation, so as to build vp a case
against themselves throngh their own self-incriminating testimony and evidence derived from such
lestimony. Section 20(2) of the Act provides no greater protection than s, 5(2) of the Canada
Evidence Act and does not protect a suspect against the use of the derivative evidence ina
subsequent criminal prosecution.

Seetion 17 of the Act eannot be suved under 5. 1 of the Charter. The effective investigation of
suspected criminal and guasi-criminal activity and the monitonng of the economic activity in
Canada are two legislative objectives of sufficient importance to warrant infringement of individual
rights and lreedoms. Society has a [paged32] very real interest in contralling crime and in ensuring
the stability of the market-place. The means ehosen to achieve these objectives, however, are not
"reasonable and demonstrably justified”. While compelling individuals o appear and testify
regarding thoir business activities is a rational way of momtoning compliance with the Act, 8. 17
does not interfere with the individual sppellants' 5. 7 nghts as litte as possible. There is no evidence
it this case to suggest that the government's ohjectives would be frustrated if individvals compelled
Lo testify were afforded derivative use protection or that the enforcement of the Acl will be
drastically impaired if derivative use protection is given to persons testifying under 5. 17,

Fer Sopinka 1. (dissenting): The provisions of s. 17 of the Act relating to oral testimony vielate the
right to remain silent and contravene s. 7 of the Charter. While the privilege against
selfsincrimination is limited to the right of an individual to resist testimony as a witness in a legal
proceeding, the right of a suspeet or an aceused to remain silent operates both at the investigative
stage of the criminal process and at the trial stage. The testimonial aspect of the right 1o remain
silent is specilically included in 5. 11(c) of the Charter. The right of a suspect 1o remain silent
during the investigative stape, which has the status of a principle of fundamental justics, is included
in 5 7. This section is the repository of many of sur basic rights which are not otherwise
specifically enumerated. The right to remain silent, therefore, may not be reduced, truncated or
thinned out by federal or provineial action, For the purpose of this appeal, the right to remain silent
is a right nol to be compelled to answer questions or otherwise communicate with police officers or
athers whose [unction it is to investigate the commission of ciminal offences. The protection
afforded by the right is not designed 1o protect the individual from the police qua police but [rom
the police as investigators ol criminal activity. It protects the individual against the affront 1w
dignity and privacy which results if crime enforcement agencies are allowed to conscript the suspect
against himself, Since this right is protected by the Charter, it follows that the provinces or the
federal government cannat transfer the investigative function, which is normally carried out by the
police, to other agents who are empowered by statute to force suspects or potential suspects 10
testify. In the field of anti-competitive crime, the police work is camied out largely, if not
exclusively, by the Director of Investigation and Research and his staff. Although s. 17 has other
purposss, an important one is to aid the Director and his staff in investigating specific crimes. To
this extent, the hearing officer is o policeman armed [paged33] with a subpocna. Parliament has not
separated out of 5. 17 its use for dilferent purposes, many of which would not vielate the right 1o
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remain silent. Accordingly, the whole of the provision relating to the compelling of testimony
vielates 2. 7. For the reasons given by Wilson J., this violation could not be justified under s, 1 of
the Charter and s. 17, to the extent of the inconsistency with 5. 7, must be struck down.

The provisions of 5. 17 of the Act relaling to the production of documents do not contravene 5. 7 of
the Charter. While the right to remain silent and the privilege agamst self-incrimination protect a
suspect from compelled testimony, they do not protect him from compelled production of
documents. The question relating to the communicative aspects arising out of such production does
nol need to be decided in this case.

Section 8 of the Charter

Per La Forest J.: Section 17 of the Act does not infringe 5. § of the Charter, The essence of a seizure
under 5. § is the taking of a thing from a person by a public authority without that person's consenl.
An order to produce documents under s, 17, therefore, constitutes a seizure within the meaning of s,
8. But a 5. 17 seizure is not unreasonable. The Act, though supported by penal sanctions, is
essentially regulatory in nature, and hence part of our administrative law. 1t is aimed at the
regulation of the ceonomy and business with a view o the preservation of the competitive
conditions which are crucial 10 the aperation of a free market economy, The condoct prohibited by
the Act is conduct which is made ¢riminal for strictly instrumental ressons, and the use ol criminal
sanctions, including imprisonment, are necessary to induce compliance with the Act. As the
diseovery of violations to the Act will ofien require access (o information 2s to the internal affairs of
busingss organizations, the 5. 17 power to compel the production of documents is important to the
averall effectiveness of the investigative machinery established by the Act and does not constitute
an unreasonable intrusion on privacy, Business records and documents will normally be the only
records and documents that can lawfully be demanded under that section. There is only a relatively
low expeclation of privacy in respect of these doecuments since they are used or produced in the
course of activilies which, though lawful, ate subjeet to state regulation as a matter of course.
Seetion 17 does not infringe on [paged34] this limited expectation of privacy, Thes dees not mean
that there is no limitation to the potential scope of an order 10 produce documents which can be
validly issued under s. 17, The material sought in the order must be relevant to the inquiry in
progress in light of its namre and purpose. There is no requirement that relevancy to a lawful
inquiry be determined before the subpoena is issued; it is sufficient 17 its relevancy can be
challenged by way of judicial review. This opportunity to challenge the relevancy of any particular
use of 5. 17, by way of judicial review, provides adequate guarantee against potential abuse of the
power 5. 17 confers. No evidence ol any such abuse is apparent in this casc.

The stringent standards of eeasonablencss articulated in Hunter, and usually applicable to criminal
inveslipations, were inappropriate to determine the reasonableness of a seizure under 5. 17 in light
af the limited scope of the s. 17 power to order the production of docurents and the limited privacy
imteresls with regard to these documents, The application of the Hunter standards would severally
hamper and perhaps render impossible the effective investigation of anti-competitive offences.
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Per L'Heureux-Dubé J.: A subpoena duces tecum wnder s. 17 of the Act does not infringe 5. § of the
Charter. While a subpoena duces tecum issued under 5. 17 may be considered a "seizure” within the
meaning of 5. &, the "seizure” contemplated by 5. 17 is reasonable. The Act is a complex scheme of
economic regulation aimed at eradicating practices that impair free competition in the market-place
and 5, 17 is part of the administrative machinery which was established in order to promaote the
Act's purpose, Because the Act's administrative machinery and enforcement provisions are part of a
regulatory scheme, the reasonablencss of the subpoena duces tecum issued under 5. 17 must be
assessed taking into account & number of factors, including the importance of the Act's underlying
purpose, the necessity of impairing privacy interests, and the absenee of other, less onerous,
alternatives. These factors indicate clearly that public intergst in the freedom and protection of
citizens in the market-place prevails over the minimal infringement of the privacy interests of those
required to disclose information of an economic natre. First, the legislative purpose of the Act
serves important socio-economic inlerests. Second, the existence of @ mechamsm [paged33] of
discovery is necessary in order to properly serve the regulatory objective of the legislation. Third, as
a means chosen 1o bring about the legislative end, the subpoena is signilicantly less mtrusive than
other alternatives. In addition, in the case of corporations, their privacy interesl is relatively low
with respect 1o requests for economic information, Fourth, while there is no express condition
precedent to the issuance of the subpoena, the order can be contested and reviewed before an
impartial judicial officer (5. 17(3)). The review provides a safeguard to ensure that 5. 17 orders are
issued for the sole purpose of advancing the regulatory aim of the Act. A subpoena duces tecum
izsiued under 5. 17 does not, therefore, constitute sn "unreasonable seizore” within the meaning of 5.

& of the Charter,

An order to testily under s. 17 of the Act does not infringe 5. 8 of the Charter. To hold that an arder
to testify constitutes a "ssizure”, presumably a "seizure” of one's thoughts, would be to stretch that
word bevond any meaning. The word "seizure” under &, 8 should be restricted to tangible things.

Per Sopinka L.: An order under 5. 17 requiring the production of documents dees not constitute a
sedzure within the meaning of 5. 8 of the Charter. The persons served with an order for production
under 5. 17 have the epportunity to challenge the validity and the extent of the demand before
producing the documents. This opporiunily for review before the documents are produced goes to
the existence of a seizure. This fuctor bears dicectly on the extent of governmental infrusion. A mere
demand which is not yet enforceable 5, in this age ol pan-govermumental activity, a minimal
intrusion. This minimal intrusion cannot be tentemount o a seteure, [T a definition of "seizure™ that
15 over-inclugive is adopted, a wholesale departure from the standurds articulated in Hunter will be
necessary. A more restrictive interpretation is thus preferable reserving the application of the [Hunter
standards for those state intrusions which are traly out of kecping with what individuals have come
to expect as a routine fact of daily hife 1n @ modern state.

Per Lamer and Wilsen JJ. (dissenting): Scctions 17(1) and 17(4) violate the right o be secure
pgainst unreasonable seizure enshrined in 5. 8 of the Charter, A seizure under 5. 8 is the taking by a
public authority of a thing belonging to a person against that person's will. Applying a purposive
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interpretation of 5. 8, the compulsory [page436] production of documents in a criminal or
quasi-criminal law context falls within that definition. Whether the public authority "takes”™ the
documents ar compels the person to hend them over, the impact on the person's right to privacy in
the documents is the same. Sections 17(1) and 17(4), therefore, constitute & seizure within the
meaning of 5. 8, and this seizure is wnreasonable becavse it does not meet the test of reasonablencss
se forth in Hunter. The possibilicy of an individual's challenging the 5. 17 order before a judge,
prior to giving up possession of the documents, either by way of an application for review or by
way of £, [T[3) does not meet the concerns underlying the Hunter eriteria. Only the sophusticated
will he aware of this procedure, Most people will respond forthwith to the authonty's demand. Mor
does it meet the requirement of reasonable and probable grounds. The Hunter eriteria are not hard
and fast neles which must be adhered to in all ¢ases under all forms of legislation - what may be
reasonable in the regulatory or civil context may not be reasonable in a criminal or quasi-criminal
context. Mevertheless, the more akin the legizlation is to traditional criminal law, the less likely i1 i3
that departures from the Hunter criteria will be countenanced.

Scctions 17(1) and 17(4) of the Act cannot be saved under 5. 1 of the Charter. In the absence of any
evidence to show that the objectives of the Act would be frustrated by adherence to the Hunter
¢riteria, it is impossible to conclude that the s, 8 right of the appellants was minimally impaired,

Cases Cited
By La Forcst I,

Distingmished: Hunter v. Southam Inc., [1984] 2 5.C.R. 145; Irwin Toy Ltd. v. Quebee (Attomey
Generul), [1989] 1 5.C.R. 927; R. v. Amway Corp., [1989] 1 5.C.R. 21; considered: R. v, McKinlay
Transport Led,, [1990] 1 5.C.R. 627; General Motors of Canada Ltd. v, City National Leasing,
[1989] 1 S.C.R, 641; R. v, Collins, [1987) 1 5.C.R, 265; R. v. Black, [1989] 2 5.C.R. 135; Re B.C.
Motor Wehicle Act, [1985] 2 5.C.R. 486; Oklahoma Press Publishing Co. v. Walling, 327 U.5. 186
(1946); referred to: B, v, Dvment, [1938] 2 5.C.R. 417; Re Alberta Human Rights Commission and
Alberta Blue Cross Plan (1983), 1 DULE. (4th) 301; BE. v. Rac (1984}, 46 O.RK. (2d) 80; Re Belgoma
Trunsportation Lid. and Dicector of Employment Standards (1983), 51 O.R. (2d) 509; R. v. Quesnel
[pageddT]) (1985), 12 0.A C, 165; Bertram 8. Miller Lid. v. B, [1986] 3 F.C. 291; R. v, Bichel,
[1986] 53 W.W.R. 261; Attomey General of Canada v. Canadisn Mational Transporiation Ltd.,
[1983] 2 S8.C.R. 206; R. v. Wetmore, [1983] 2 5.C.R. 284; K. v, Chinsson (1982), 135 D.L.R. (3d)
499 (N.B.C.A.), aff'd [1984] | S.C.R. 266; R. v. Morgentaler, [1988] 1 5.C.R. 30; Hale v. Henkel,
201 U5, 43 (1904); Wilson v, United States, 221 ULE, 361 (1911}); United States v, Morton Salt
Co., 338 U.5. 632 (1950); Irvine v. Canada (Restrictive Trade Practices Commission), [1987] 1
S.CE. 18]; Federal Trade Commussion v. Texaco, Inc., 335 F.2d 862 (1977); People v. Allen, 103
M.E2d 92 (1952); Federal Trade Comumission v, Tutile, 244 F.2d 603 {1257} Adams v. Federal
Trade Commission, 296 F.2d 861 (1961); People v. Dorr, 263 N.E2d 601 (1971); Federal Trade
Commission v. American Tobacco Co., 264 LS. 298 (1924); R. v. Lvons, [1987] 2 5.C.R 30%; R
v, Beare, [1988] 2 5.C.R. 387; R. v. Corbett, [1988] 1 5.C.R. 670; R. v. Jones, [1986] 2 5.C.R. 284;

3.



Page 64

will upon others.

128  The conduct repulated or prohibited by the Act 12 not conduet which i by its very natre
morally or socielly reprehensible. 1t 15 instead conduct we wish 1o discourage becavse of our desire
to maintain an economic system which is at once productive and consistent with our values of
individual liberty, It 15, in short, not conduct which would be generally regarded as by s very
nature criminal and worthy of criminal sanction. It 15 conduct which is only criminal in the sense
that it is in fact prohibited by law, One’s view of whether it should be so proseribed is Likely 1o be
functional or utilitarian, in the sensc that it will be based on an assessment of the desirability of the
economic poals to which combines legislation is directed or its potential cffectiveness in achieving
those goals. It is conduet which is made criminal for strietly instrumental reasons,

129 The Act is thus not concerned with "real enimes®™ but with what has been called "regulatory”
or "public welfare" offences. The distinction is clearly made by the Law Reform Commission of
Coanuda in Criminal Responsibility for Group Action {(Working Paper 16, 1976), at pp. 11-12, After
having defined real crimes as those concerned with the reinforcement of society's fundamental
values, the Commission sevs, al p, 12, that a regulatory offence

[pagesll]

is not primarily concerned with values, but with results. While values necessarily
underlie all legal prescriptions, the regulatory offence really gives expression Lo
the view that it is expedient for the protection of socicty and for the orderly use
and sharing of sociely's resources that people act in a prescribed manner in
preseribed situations, or that people take prescribed standards of carc to aveid
risks of injury, The object is 1o induce compliance with rules for the overall
benefit of society,

130 The repulatory nature of the offences defined in the Act is made clear by even a cursory
constderation of the secondary literature on Canadian competition Jaw, That literature concerns
iself with the question of whether Canada should have anti-combines legislation as much as with
the sufficicncy and details of the legislotion. The potential effectiveness of combines legislation in
achieving the goals [ have referred to, and the possible ill-efTects the pursuit of these goals may
have on our infernational competitiveness, have been much debated. It is difficolt to imagine a
similarly pragmatic and mstrumental debate in respect of the offences, such as murder, assault, or
thefl, which we would immediately and unhesitatingly regard as concerned with criminal behaviour
and deserving of punishment.

131  In the judicial sphere, the regulatory character of the Act has recently been recognized by this
Court. In General Motors of Canada Ltd. v. City National Leasing, supea, the Couwrt considered
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Stream CONDITIONS OF SERVICE

SECTION:

Mew
Q1 - 2010 2.0 Distribution Activities (General)

2.3 Conveyance of Electricity

¥ | Revised
e e ey T

PowerStream may, at |ts discretion, require that a Customer with two or more buildings at onc
location, be metered by means of a PowerStream owned central metering installation. The
Customer shall be required to pay PowerStream For the labour and material charges,

2397 Multi-Unit Residential Suite (Condominiyms) Buildings

Under Ontario Regulation 442707, all new multivnit condominium  buildings must be either
individually metered by the licensed distributor or smart sub-metered by an alternative licensed
sarvice provider. For existing condaminiums the Installation of individual smart meters or smart
sub-meters Is at the discretion of the condominium's board of directors.

Where individual units of an existing or new multiunit condeminium building are individually
metered by PowerStream, each unit will become a residential customer of PowerStream and each
unlt and the common areas must have a separate account with PowerStream.

Where an existing or new multiunit condominium building is sub-metered by an alternative licensed
sorvice provider, the condominium continues to be the customer of PowerStream and will receive a
single bill based on the measurement of the bulk {master} meter. The condominium corporation,
which 15 responsible for the distribution of electricity on the consumer side of the bulk (master)
meter, is an exermpt distributor under section 4.0.1 of Ontario Regulation 161,/99—Definitions and
Exemptions (made under the Act). The smart sub-metering provider will then issue a bill to each
unit and the cammon arcas based on the consumption of the unit or common arca.

Where all units within @ multivunit building are individually metered, the building owner shall provide
a secure meter room or suitable endesure within the bullding for the installation of a sub metering
system.

This room oF endosure will have adeguate lighting, 2 120 wvelt outlet and a dedicated analog
telephone line for meter interrogation purposes.,

The building owner may opt for individual self-contained meters attached to indlvidual bases, to a
load centre as defined in the PawerStream Standards or a Sub-metergd system.

2.3.7.8 Main Switch & Meter Installation for Industrial/Commercial Buildings

The metering provision and arrangement far service mains in excess of 200 A shall be submitted to
PowerStrearn for approval before the building construction begins.

Thae Customer's main switch immediately preceding the meter and/or meters shall be installed as
per OESC standards and the meter base at a height of net more than 1.8 metres and not [ess than
1.5 metres from the centre line of the meter base from the finished floor of the electrical room and
shall parmit the sealing and padiocking of:
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Tncleved ax;

R. v. Wholesale Travel Group Inc.

The Whaolesale Travel Group Ine., appellant;
V.
Her Majesty The Queen, respondent, and
The Attorney General for Ontario, the Attorney General
of Quebec, the Attorney General for New Brunswick, the
Attorney General of Manitoba, the Attorney General for
Saskatchewan, the Attorney General for Alberta,
Ellis-Don Limited and Rocco Maorra, interveners.
And between
Her Majesty The Queen, appellant;
¥.

The Whaolesale Travel Group Ine., respondent, and
The Attorney General for Ontario, the Attorney General
of Quebec, the Attorney General for New Brunswick, the
Attorney General of Manitoba, the Attorney General for

Suskatchewan, the Attorney General for Alberta,
Ellis-Dhon Limiled and Roceo Morra, inferveners.

[1921]3 S.C.R. 154
[1991] $.C.1. Mo 79

File Nos.: 21779, 21786.

Supreme Court of Canada
1991 February 18 /7 1991: October 24d.
Present: Lamer C.J. and La Forest, L'Heureux-Dubeé,

Sopinka, Gonthier, Cory, MeLachlin, Stevenson and
Tacobuee: J.I.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO (249 paras.)
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Constitiiional low - Charter of Rights -- Fundamental justice -- Regwlatory provivions -- Sirice li-
abilify - Corporation charged with misleading advertiving under Competilion Act -- Conviction
possibile withow fanli on part of regulated party — Imprisomment possible penally on breach af pro-
visions -- Whether ss. 3601 o) and 37.3(2) of Compedition Act infringe 5. 7 af Charter == [f 5o,
whether fnfringement fustifioble wnder 5. 1 af Charter -- Caradian Charter of Rights and Freedoms,
g8, 1, 7, 11{d) -- Competition Aet, R.8.C. 1970, ¢, C-23, 55 36(1){a), 37.3(2).

Constitutiongl faw -- Charier of Rights - Presumption of innocence -- Reverse onug provisions --
Corparaiion charged with misleading advertising under Competition Act -- Statwtory defences com-
prising defence of dwe diligence coupled with timely retraction -- Statwtory defences to be estab-
lisked by accused on balance of probabilities -- Whether reverse onus infringes s, 11{d) af Charver -
- If sa, whether infringement fustifiable wnder 5. 1 of Charier — Canadian Charter of Rights and
Freedoms, 55. 1, 7, 11{d) == Competition Act, R8.C. 1970, ¢. C-23, 55 36(1)(a), 37.3(2).

Consiiniional faw -- Charter of Rights -- Corporations -- S!and.'ng -- Carpordiion chargm’ with
misleadding advertising wnder Caompetition Act -- Whether corporation has standing 1o challenge
validly of federal legisiotion under s5. 7 and [1{d) of Charier -= If 50, whether a corpoeration entitled
tar herefit fram a finding that federal legislation wnconstitutional -- Canadian Charter of Rights and
Freedoms, ss. £, 7, 1 1{d} == Competition Act, R.8.C, 1970, ¢. C-23, s5. 36()fa), 37.3{2).

Whalesale Travel Group Ine. (a travel agency) was charged with false or misleading adventising,
contrary 1o 5. 36(1)a) of the Competition Act. The advertisements referred to vacations at "whaole-
sale prices™ but the advertised "wholesale price” was not the price at which Wholesale Trave] ac-
quired its vacation packages. The Crown elected to proceed by way of summary conviction and the
accuscd pleaded not guilty. At the outset of the tral, the accused brought a motion for a declaration
that ss. 36 1)(a) and 37.3(2} of the Competition Act were inconsistent with ss. 7 and 11{d) of the
Canadian Charter of Rights and Freedoms and were, therefore, of [pagel356] no force or effect, Sec-
tion 36{1){a) created the offence and 5. 37.3(2) set forth a statutory defence. This defence, which
wats 10 be established by the accused (5. 37.3(2)), included essentially the common law defence of
due diligence (s. 37.3(2)(a} and (b)) coupled with the requirement of a timely retraction (s.
37.3(2)(c) and (d}).

The trial judge held that ss. 361 )}a) and 37.3(2) were inconsistent with ss. 7 and 11{d) and could
not be upheld under 5. | of the Charter and dismissed the charges. The Supreme Court of Ontario,
on appeal, found impugned provisions constitutional and remitted the case to the Provineial Court.
The Ontario Court of Appeal allowed the appeal in part. The majority held that s. 37.3(2)(c) and {d)
of the Competition Act were severable from the rest of 5. 37.3(2) and declared them to be of no
force or effect. The majority further held that the words "he establishes that" in s, 37.3(2) were sev-
erable and declared them 1o be of no force or effect. Both Wholezale Travel and the Crown ap-

pealed.

The constitutional questions stated here queried: (1} whether s. 37.3(2) of the Competilion Act in
whole or in part violated ss. 7 or 11(d) of the Charter; (2) whether 5. 36(1 }a), in and of itself or
when read in combination with 5, 37.3(2), vialated ss. 7 or 1 1{d) af the Charter; and (3) if either
were answered in the alTirmative, whether the impugned provision was saved by s. 1 of the Charter?
An issue not encompassed by the constitutional questions was whether a corporation had "standing™



o challenge the constitutionality of these statutory provisions under the Charter and, if 50, was a
corporation entitled to benefit from a finding that the provisions vielated a human being's constitu-
tional rights.

Held:  The appeal by Whaolesale should be dismissed.

Held (Lamer C_J., La Forest, Sopinka and McLachlin JJ. dissenting in the result): The Crown's ap-
peal should be allowed.

The issues are decided as follows:

1. It is not an infringement of 5. 7 of the Charter 1o ereate an offence for which the mens rea compo-
nent is negligence, so that a due diligence defence (s. 37.3(2)(a) and (b)) is available. Unanimous.

[page157]

2. The timely retraction provisions (5. 37.3(2)(c) and (d)) infringe 5. 7, are not justified under s. 1,
and are accordingly unconstitutional. Unammous.

3. {8) On a majorily reasening by Lamer C.J. (and La Forest, Sopinka, Gonthier, McLachlin, Ste-
venson and Tacobucei 11.), the reverse onus provision ("he establishes that" in 5. 37.3(2)) infringes 5.
I 1{ed} of the Charter; L'Heureux-Dubé and Cory JJ. {dissenting on this issue) would hind no mn-
fringement, and would in any event, have found an infringement justified under s. 1.

{b} Per Gonthier, Stevenson and Tacobucei JJ.; The provision 15 justified under s. 1 of the Charter.

{c) Per Lamer C.J. and La Farest, Sopinka and MecLachlin 1), {dissenting on this issue): The provi-
sion is not Justified under 5. 1 of the Charter.

{d} Per L'Hevreux-Dubé, Gonthier, Cory, Stevenson and lacobucei JJ. (Lamer C.I. and La Forest,
Sopinka and McLachlin JJ. dissenting in the result): The reverse onus provision is constitutional.

4, The mattet is therefore remitted to trial on the bases that:
{a) a negligence mens rea regulatory offence 15 constitutional,
(b the timely retraction provisions are unconstitutional; and

{c) the reverse onus provision 1$ constitutional.

L. Standing

Per Lamer C.J, and La Forest and Sopinka J1.; Wholesale Teavel has standing to challenge the con-
stitutionality of the falsemisleading advertising provisions under ss. 7 and 11{d} of the Charler and
may benefit the finding that these provisions are unconstitutional. However, this is not w say that if
the same provisions were enacted so as to apply exclusively o corporations, a corporation would be
entitled to raise the Charter arguments which have been raised in the case at bar, Sections 36(1) and
37.3(2) of the Competition Act encompass both individual and corporate accused. If the [pagel58]
provisions viclate an individual's Charter rights they must be struck down (to the extent of the in-
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consisteney) and cannot apply to any accused, whether corporate or individual. If the provisions in
question applied only 10 comporations, the Charter analysis would be very different.

Per Gonthier, Stevenson and lacobueei 11.: The conclusions of Lamer C.J, on standing were agreed
with.

Per McLachlin 1.: It was not necessary to consider the application of the Charter to a provision deal-
ing with corporations only.,

II.  Sections 7 and 11{d) of the Charter

Per Lamer C.J. and Sopinka J.: Section 37.3(2)(c) and {d} infringes s. 7 of the Charter and the
words "he establishes that™ in 5. 37.3(2) infringe the presumption of innocence in 5. 11(d) of the
Charter.

The offence of false/misleading advertising is punishable by imprisonment. The offence therefore
must not be one of absolute liability and must command at least a fault requirement of negligence,
inn that at least a defence of due diligence must always be open to an accused.

While there are some offences for which the special stigma attaching to conviction is such that sub-
jective mens rea is necessary in order to establish the moral blameworthiness which justifies the
stigma and scntence, the offence of false/misleading advertising 15 not such an aflence.

The issuc here centred on the faull requirement constitutionally required where an accused faces
passible imprisonment. An element of subjective mens rea is not always required by s. 7 of the
Charter, Whether a fault requirement higher than this constitutional minimum of negligence ought
te be adopted where an accused faces possible imprisonment or conviction of any offence under the
Criminal Code is a question of public policy which must be determined by Parliament.

The inclusion of the word "and" afler 5. 37.3(2){¢) clearly indicates that all four components of 5.
37.3(2) must be established for the accused to be acquitted. If a situation could arise where an ac-
eused would be unable to establish all four components of 5. 37.3(2) but had [page139] nonetheless
been duly diligent (i.e., not negligent), the constitutionally required clement of negligence is not ful-
[illed by the statutory defence contained in s, 37.3(2).

The additional requircment of "timely retraction” in paras. (¢) and (d) means that the statutory de-
fence is considerably more narrow than the common law defence of due diligence and could result
in the conviction ol an accused who was not negligent. The consequence of paras. (¢) and {d) is to
remove the constitutionally required fault level in the false/misleading advertising provisions and s,
7 of the Charter is therefore offended.

Whether this offence (or the Act generally) is better characterized as "enminal” or "regulatory” 15
not the issue. A person whose liberty has been restricted by way of imprisonment has lost no less
liberty because he or she 15 being punished for the commission of a regulatory oftfence as opposed to
a eriminal offence, I s the Toct that the state has resorted to the restriction of liberty through im-
prisonment [or enforcement purposes which is determinative of the principles of fundamental jus-
tice, These principles do not take on a different meaning simply because the offence can be labellad
as "regulatory”. A regulatory context may well influence the Charter analysis in particular cases but
negligence nevertheless is the minimum level of fault which will accord with s. 7 of the Charter
whenever a conviction gives rise to imprisonment.
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The presumption of innecence is protected expressly by s. 11{d) and inferentially by 5. 7 because
this presumption is a principle of fundamental justice, Section 11{d) requires, where a person faces
penal consequences, that the individual be proven guilty beyond a reasonable doubt, the state bear
the burden of proof, and that the prosecution be earried out lawtully. Section 11{d) is offended if an
aceused may be convicted notwithstanding a reasonable doubt on an essential element of the of-
fence. The real concern, therefore, is not that the accused must disprove an element or prove an cx-
cuse, but that an accused may be convicted while a reasonable doubt cxists,

The words "he establishes that" in 5. 37.3(2) require the accused to prove the two elements st out
o a balance of probabilitics and failure to so prove enther element will result in conviction. The ab-
sence of due diligence [page]60] is necessary for conviction and yet an accused could be convicted
under 5 37.3(2) notwithstanding a reasonable doubt as to whether or not the accused was duly dili-
gent, The impugned words therefore infringe 5. 11(d).

Since constitutional difficulties arise only from the operation of 5. 37.3(2)(c) and (d) and from the
words "he establishes that" in 5. 37.3(2), 5. 36(1)(a) rmises no constitutional problem either by itself
or in combination with the remainder of 5. 37.3(2).

Per La Forest J.: Substantial agreement was expressed for the reasons of Lamer C.J. Nevertheless,
there is a broad divide between true criminal law and regulatory offences. The possible imposition
af a term of impriscnment necessitates much stricter requirements to conform with the principles af
fundamental justice than mere monctary penaltics. In the regulatory context here, a requirement that
a reasonable doubt be raised by the accused that he or she exercised due diligence meets the re-
quirements of fundamental justice under s, 7 ol the Charter, A requirement that the accused prove
such diligence on the balance of probabilities poes too far. The same holds true under s. 1 if the is-
sue is approached in terms of 5. 11{d).

The requirement of due diligence is sufficient for Charter purposes for regulatory offences and
some criminal offences having a significant regulatory base. However, a lower level of mens rea
than criminal neglizence should not be accepted for most criminal cases.

I*er McLachlin I.: The modified duee diligence defence embodied in 5. 37.3(2)c) and {d) permits
conviction in the absence of even the minimum fault of negligence and so infringes 5. 7 of the Char-
ter. The requirement of 5. 37.3(2) that the accused establish due diligence on a balance of probabili-
ties, through the inclusion of the phrase "he establishes that", permits conviction despite a reason-
able doubt as to an essential element of the offence, Combined with the sanction al imprisonment,
the application of this onus violates 5. 11 (d) of the Charter, When the offending provision in s.
37.3¢(20c) and (d) is removed, along with the phrase "he establishes that” in s. 37.3(2), the remain-
ing provision at issue, 5. 36(1)(a), does not infringe the Charter.

[pagelil]

Per L'Heurcux-Dubé and Cory 11.: Striet liability offences, as exemplified in this case by the com-
bination of 5. 36(1{a) and 5. 37.3(2)(a) and (b} of the Competition Act, do not infringe cither 5. 7 or
s. 1 1{d) of the Charter, Meither the absence of a mens rea requirement nor the imposttion of an onus
on the accused to establish due diligence on a balance of probabilities offends the Charler nghts of
those accused of regulatory offences.

A9.
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The commeoen law has long acknowledged a distinetion between truly criminal conduct and conduct,
otherwise lawlul, which is prohibited in the public interest. Regulatory offences and crimes embody
difTerent concepts of fault. The mens rea requirement is not required in regulatory offences. Since
regulatory offences are directed primarily not to conduct itself but to the consequences of conduct,
conviction of a regulatory offence imports a sigmfcantly lesser degree of culpability than convic-
tion of & true erime. The concept of fauli in regulatory offences is based upon a reasonable care
standard and, as such, does not imply moral blameworthiness in the same manner as criminal fault,
Conviction for breach of a repulatory offence suggests nothing more than failure to meet a pre-
seribed standard of care.

The Competition Act is regulatory in character, Here, the offence did not Tocus on dishanesty but
rather on the harmful consequences of otherwise lawlul conduct. Conviction would anly suggest
that the defendant has made a representation to the public which was in fact misleading and that the
defendant was unable to establish the exercise of due diligence in preventing the emmor. This con-
nates a fault element of negligence rather than one invelving moral turpituds.

The Charter is to be interpreted in light of the context in which the claim anses. The nights asserted
by the appellant must be considered in light of the regulatory context, acknowledging that a Charter
right may have different scope and implications in a regulatory context than in a truly criminal one.
Under this contextual approach, constitutional standards developed in the criminal context cannot
be applied sutomatically o repulatory offences. Rather, the content of the Charter right must be de-
terminad only after an examination of all relevant factors and in light of the essential differences
between the two classes of prohibited activity, The appellant’s claim must also be considered and
weighed [page162] in light of the realities of a modern indusirial society, where the regulation of
innumerable activities 15 essential for the benefit of all. It is vital that the fundamentally important
role of regulatory legislation in the protection of individuals and groups in Canadian socicty today
be recogmzed and accepted.

The distinction between criminal and regulatory offences and their differential treatment for Charter
purposes is in some ways explained by a "licensing argument” and by the vulnerability of those be-
ing protected by the regulatory measures. The regulated person chose to enter the regulated field
and accordingly can be taken to have known of, in most cases, and to have accepted certain terms
and conditions of entry, The nature of the conduct will largely determine if the licensing argument
should apply. The procedural and substantive protections a person can reasonably expect may vary
depending upon the activity that brings that person into contact with the state. The extent of Charter
protection may differ depending upon whether the activity in question is regulatory ot criminal in
nature. Yulnerability is also a companent in the contextual approach to Charter interpretation and
should be eonsidered whenever regulatory lepislation is subject to Charter challenge.

The principles of lundamental justice referred to in s. 7 of the Charter prohibit the imposition of pe-
nal liability and punishment without proof of fault. The level of fault constitutionally required lor
every lype of offence, however, has not been determined and will vary with the nature of the of-
fence and the penalties available upon conviction. It has only been established that where impris-
onment is available as a penalty, absolute liability cannot be imposed since it removes the fault ele-
ment entirely and, in 50 doing, permits the punishment of the morally innocent.

Section 7 requires proof of mens rea in connection with true crimes. With respect to regulatory of-
fences, however, proof of negligence satisfics the 5. 7 fault requirement. Although the element of
fault may not be removed completely, the demands of 5. 7 will be met in the regulatory context
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where hability 15 imposed for [pagel63] conduct which breaches the standard of reasonable care
reguired of those operating in the regulated field.

hens rea and neglipence are both fault elements which provide a basis for the imposition of liabil-
ity. Mens rea focuses on the mental state of the accused and requires proof of a positive state of
mind such as intent, recklessness or wilful blindness, Negligence, on the other hand, measures the
conduct of the aceused on the basis of an objective standard, wrespective of the accused’s subjective
mental state. Where neglipence is the basis of liability, the question is not what the aceused in-
tennded but rather whether the accused exercised reasonable care. The application of the contextual
approach suggests that negligence is an acceptable basis of liability in the regulatory context which
fully meets the fanlt requirement in s, 7 of the Charter. To place regulatory offences in a separate
catepory from criminal offences, with a lower fault standard, does not vielate the ponciples ol [un-
damental justice under 5. 7 by allowing the defendant to go to jail without having had the protection
of proof of mens rea by the Crown which is available in criminal prosecutions.

Governments must have the ability to enforee a standard of reasonable care in activitics affecting
public welfare. The laudable objectives served by regulatory legislation should not be thwarted by
the application of principles developed in another context, The tremendous importance of regulatory
legislation in modern Canadian industrial society requires that courts be wary of interfering unduly
with the regulatory role of government through the application of inflexible standards.

The government cannot adequately monitor every industry so as to be able to prove actual intent or
mens rea in each case. It ean, as a practical matier, do no more than to demonstrate that it has set
repsonable standards to be met by persons in the regulated sphere, and to prove bevond a reasonable
doubt that there has been a breach of those standards by the regulated defendant. The regulated per-
som i5 taken 1o be aware ol and o bave accepted the imposition of a cerlmin obyective standard of
conduct as a pre-condition engaging the regulated activity. It misses the mark to speak in terms of
the "unfairness” of an attenuated fault requirement because [pagel64] the standard of reasonable
care has been accepted by the regulated actor upon entering the regulated sphere.

Strict liability offences accordingly do not violate 5. 7 of the Charter. The requrements of 5. 7 are
miet in the regulatory context by the impasition ol hability based on a neghgence standard.

The imposition of 2 reverse persuasive onus on the accused to establish due diligence on a balance
of probabilities does not run counter to the presumption of innocence, notwithstanding the fact that
the same reversal of onus would violate s, 11{d) in the criminal context. The section 1 1{d) standard
which has been developed and applied in the criminal context should not be applied 1o regulatory
offences. The importance of regulatory legislation and its enforcement strongly supports the use ol a
contextual approach in the interpretation of the 5. 1 1{d) right as applied to regulatory offences.
Chite simply, the enforcement of regulatory offences would be rendered virtually impossible if the
Crown were required to prove negligence beyond a reasonable doubt. The means of proof of rea-
sonable care will be peculiarly within the knowledge and ability of the regulated accused. Only the
accused will be in a position to bring forward evidence relevant o the question of due dibigence.
There is a practical dilTerence belween requiring the aceused to prove due diligence on a balance of
probabilities and requiring only that the accused raise a reasonable doubt as to the exercise of due
diligence. The presumption of innocence for a regulated accused is not meaningless because the
Crown must still prove the actus reus. Fault is presumed from the bringing about of the proseribed
vesult and the onus shifis to the defendant to establish reasonable care on a balance of probabilities.
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The availability of imprisonment does not alter the conclusion that strict liability does not violate
either g3, 7 or 11{d) of the Charter. The Charter does not guarantee an absolute right to liberty;
rather, it guarantees the right not to be deprived of hiberty except in accordance with the principles
af fundamental justice. [t is whether the principles of fundamental justice have been violated, not
the availability of imprisonment, which is the determinative consideration. There is a difference or
variation between what the principles of fundamental justice require in regard to true crimes and
what they require in the regulatory context. Imprisonment is not [pagel65] unreasonable, given the
danger that can accrue to the public from breaches of regulatory statuies, and can be challenged un-
der 3. 12 of the Charter if grosslv disproportionate to the offence committed.

Section 37.3(2)(c) and (d) imposes an obligation on the accused o make a timely retraction as a
precondition to relying on the defence of due diligence. Conviction therefore may be required in
some circumstances where there is no fault on the part of the accused. Even where an accused can
establish the absence of negligence in the making of misleading representations, paras. (¢) and (d)
nonetheless require conviction if the accused has failed to make a imely prompt correction or re-
traction. In these circumstances, the accused would be deprived of the defence of due diligence and
the offence would be tantamount to absolute liability, and thereby violate s. 7.

Section 37.3(2)a) and (b) put forward the common law defence of due diligence. They do not vio-
late &. 7 of the Charter because of the removal of the mens rea requirement in strict liability of-
fences, Where imprisonment is available as a penalty for breach of a statute, 5. 7 of the Charter re-
quires a proof of fault before Liability can be imposed. Fault in the regulatory context should be im-
poscd on the basis of neghigence.

The imposition in strict liability offences of a reverse persuasive onus on the aceused to establish

due diligence is proper and perinissible and does not constitute a vielation of the s, 1 1{d) presump-
tion of innocence. Section 37.3(2)a) and (b) do not violate 5. 11(d) of the Charter.

Per Gonthier, Stevenson and Iacobueci J1.: Section 373020 ¢) and (d) infringe 5. 7 of the Charter.
The section 11¢d) presumption of innecence has a different scope and meaning in relation 1o public
welfare or regulatory offences as opposed to criminal offences.

The reverse onus on the accused to esiablish due diligence on a balance of probabilities (via the
words "he establishes that" in s. 37.3(2)) infringes s. 11({d) (but is justitied under s. 1 of the Charter).

L. Section 1 of the Charter

Per Gonthier, Stevenson and Tacobucei JI.: Section 37.3(2Hc) and (d) is not justified under s. 1.

[pagelBG]

The reverse cnus provision is justified under s, | of the Charter, The objective of convicting those
euilty of false or mislcading advertising and of avoiding loss of convictions because of evidentiary
problems because the facts are in the hands of the accused warrants overriding the right guaranteed
by s, 11{d) of the Charter.

There 15 a ratienal connection between the desired objective and the means chosen to attain it. The
alternative means by use of a mandatory presumption of negligence would not achieve the objective
as effectively nor would it go a long way in achieving the objective, In practice it would be virally
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impossible for the Crown to prove public wellare pifences and would effectively prevent govern-
ments from seeking to implement public policy through prosecution.

Given that those regulated choose to participate in these regulated activities, and accordingly have
accepled the attendant responsibilities, and taking into account the fundamental importance of the
legislative objective and the fact that the means chosen impair the right gusranteed by s 110d) as
little as is reasonably possible, the effects of the reverse onus on the presumption of innocence are
proportional to the objective.

Per L'Heureux-Dubé and Coey 11, Sections 36{1){a) and 37.3(2)(a) and (b) do not infringe cither 5.
7 or 5. 11{d) of the Charter and would have been justified under s. 1 had there been a Charter in-
fringement.

Section 37.3(2)c) and (d) vielate 5. 7 of the Charter and cannot be justified under 5. 1 of the Chat-
ter. Assuming that there is a rational connection between the requirement of corrective advertising
and the legislative objective of seeking 1o prevent the harm resulting from misleading representa-
lions, there is no proportionality between means and ends. The impugned provisions do not consti-
tute a minimal impairment of the rights of the accused. Further, the availability of imprisonment as
a sanction far outweighs the importance of the regulatory objective in correcting lalse advertising
after the fact.

Per Lamer C.J. and Sopinka J. (dissenting in the result): Section 37.3(2)(c) and (d) are not justified
under 5. 1, Section 37.3(2)(c) and (d) were enacted to prevent false/misleading advertisers from
benefiting [rom advertising and to protect consumers from the detrimental effects of advertising,
This is sufficiently important to warrant overriding constitutionally protected nghts, The means
chosen were rationally connected to this objective. [pagel67] The modified due diligence defence
embodied in paras. {¢) and (d), however, does not Ffall within the constitutionally acceptable range.
These paragraphs may "calch” even those wha have been duly diligent in preventing false advertis-
ing. Alternative means could achieve the abjective of encouraging advertisers to underiake correc-
tive advertising without convicting the innocent.

An absolute liability component to the offence of false advertising would perhaps be more effective
in facilitating convictions than would the aliernatives proposed. Parliament, however, could have
retained the absolute liability component and, at the same time, infringed Charter rights to a much
lesser extent, had it not combined this with the possibility of imprisonment.

The reverse onus provision is not justified under . 1. The reverse onus provision was intended to
facilitate the convictions of false/misleading advertisers. This is a "pressing and substantial objec-
tive"”, The means chosen are rationally connected to this objective. The provision, however, does nol
infringe constitutionally protected rights as little as is reasonably possible, Parliament could have
employed alternative means which would have resulted in a lesser impairment.

Per McLachlin J.: The infringements caused by s. 37.3(2)(c) and (d) and the reverse onus provision
cannot be justified under 5. 1.

Cases Cited
By Cory I

Considered: Re B.C, Motor Vehicle Act, [1983] 2 5.C.I. 486; R. v, Vaillancourt, [1987] 2 5.C.R.
636; R, v. City ol Sault Ste. Marie, [1978] 2 5.C.R. 1299; Lambert v. California, 355 U.5. 225
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establish due dilipence was consistent with 5. 11{d) reverse onus decisions of this Court, since it did
not require the accused 1o disprove an essential element of the affence, T would note that the Couwrt
of Appeal decision was rendered prior o the release of this Court's reasons in Keegstra, supra,
which clearly rejected for the purposes of 5. 11{d) the distinction between defences and elements of
the affence.

119 Wholesale Travel and the Crown both appealed from the decision of the Court of Appeal.
Wholesale Travel argucs first that the Court of Appeal ought to have declared the entire legislative
scheme invalid rather than merely striking out the offending words (rom s, 37.3(2). In the alterna-
tive, Wholesale Travel submits that the Court of Appeal should have held that s. 7 of the Charter
requires the Crown to prove subjective intent or wilful blindness with respect to the alleged falsity
of the advertisement rather than reguiring only that the Crown establish a lack of due diligence. The
Crown's appeal challenges the Court [page216] of Appeal's conclusion regarding the constitutional
validity of the impugned provisions,

Issues
1200 O July 26, 1990 Chief Justice Lamer stated the following constitutional questions:

k. Does s. 37.3(2) of the Competition Act, B.5.C. 1970, ¢, C-23, as amended,
in whole or in part violate 55, 7 or 11{d) of the Canadian Charter of Rights
and Freedoms?

Does 5. 3601 )(a) of the Competition Act, in and of itself or when read in
combination with s. 37.3(2) of the Competition Act, violate ss. 7 or 11{d)
of the Charter?

If gither question 1 or question 2 is answered in the affirmative, is (are) the
mpugned provision(s) saved by 5. 1 of the Charter?

1

2

Lk

Regulatory Offences and Smet Liakility
A. The Distinction Between Crimes and Repulatory Offences

121 The common law has long acknowledged a distinetion between truly eriminal conduct and
eanduct, otherwise lawful, which is prohibited in the public interest. Earlier, the designations mala
in se and mala prohibita were utilized; today prohibited acts are gencrally classified as either crimes
or regulatory offences.

122 While some regulatery legislation such as that pertaining to the content of food and drink
dates back 1o the Middle Ages, the number and significance of regulatory offences increased greatly
with the onset of the Industrial Revolution. Unfettered industrialization had led to abuses, Regula-
tions were therefore enacted to protect the vulnerable -- particularly the children, men and women
who laboured long hours in dangerous and unhealthy surroundings. Without these regulations many
would have died. It later became neeessary [page217) 1o regulate the manufactured products them-
sclves and, sill later, the discharge of effluent resulting from the manufacturing process. There is no
doubt that regulatory offences were originally and still are designed to protect those who are unable
to pratect themselves,

123 English courts have for many years supported and given effect 1o the policy objectives ani-
mating regulatory legislation. In Sherras v. De Ruotzen, [1893] 1 (LB, 918, at p. 922, it was held
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that, while the mens rea presumption applied to true crimes because of the fault and moral culpabil-
ity which they imply, that same presumption did not apply to offences "which ... are nol enmunal i
any real sense, but are acts which in the public interest are prohibited under a penalty”. This case
illustrates the essential distinetion in the legal ireatment of regulatory as opposed to criminal of-
fences — namely, the removal of the mens rea requirement.

124  The distinction between true crimes and regulatory offences was recognized in Canadian law
prior to the adoption of the Charter, In B, v, Pierce Fisheries Lid., [1971] 5.C.R. 5, at p. 13, Ritchie
1. referred to "a wide calegory of offences ereated by statutes enacted for the regulation of individ-
ual conduct in the interests of health, convenience, safety and the general welfare of the public"
which are not subject to the comumon law presumption of mens rea as an essential element to be
proven by the Crown.

125 R.v. City of Sault Ste. Marie, [1978] 2 5.C.R. 1299, affirmed the distinclion belween regula-
tory offences and true crimes. There, on behalf of a unammous Court, JTustice Dickson (as be then
was) recognized public welfare offences as a distinet ¢lass. He held (at pp. 1302-3) that such of-
fences, although enforced as penal Jaws through the machinery of the criminal law, "are in sub-
stance of a civil nature and might well be regarded as a branch of administeative [page218] law to
which traditional principles of eriminal law have but limited application."

126  The Sault Ste. Marie case recognized strict liability as a middle ground between full mens rea
and absolute liability, Where the offence is one of strict liability, the Crown is required to prove nei-
ther mens rea nor negligence; conviction may follew merely upon proof bevond a reasonable doubt
of the proseribed act. However, it is open to the defendant to avoid liability by proving on a balance
of probabilities that all due care was taken. This is the hallmark of the strict liability offence: the
defence of due diligence.

127 Thus, Sault Ste. Marie not only affirmed the distinction between regulatory and criminal of-
lences, but also subdivided regulatory offences into categories of strict and absolute liability. The

new category of strict liability represented a compromise which acknowledged the importance and
essential objectives of regulatory offences but at the same time sought to mitigate the harshness of
absolute liability which was found, at p. 1311, to "vielate[s] fundamental principles of penal habil-

ity".
The Rationale for the Distinction

128 It has always been thought that there is a rational basis for distinguishing between crimes and
regulatory offences. Acts or actions are criminal when they constitute conduct that is, in itsclf, so
abhorrent to the basic values of human society that it ought to be prohibited completely. Murder,
sexual assault, fraud, robbery and thefi are all so repugnant to socicty that they are universally rec-
ognized as crimes. At the same time, some conduct is prohibited, not because it is inherently wrong-
funl, but because unregulated activity would result in dangerous conditions being [page21%] imposed
upan members of society, especially those who are particularly vulnerable.

129  The objective of regulatory legislation is to protect the public or broad segments of the public
(such as emplovees, consumers and motorists, to name but a fow) from the potentially adverse el-
feets of otherwise lawful activity. Regulatory legislation involves a shilt of emphasis from the pro-
tection of individual interests and the deterrence and punishment of acts involving moral fault to the
protection of public and societal interests. While criminal offences are wsually designed to condemn
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and punish past, inherently wrongful conduct, regulatory measures are generally directed to the pre-
vention of future harm through the enforcement of minimum standards of conduct and care.

130 It follows that regulatory offences and crimes embody difTerent concepis of faull. Since regu-
latary offences are directed primarily not to conduct itself but to the consequences of conduet, con-
viction of a regulatory offence may be thought to import a significantly lesser degree of culpability
than conviction of a true erime. The concept of fault in regulatory offences i1s based upen a reason-
able care standard and. as such, does not imply moral blameworthiness in the same manner as
criminal fault. Conviction for breach of a regulatory offence suggests nothing more than that the
defendant has failed to meet a presenbed standard of care.

131  That is the theory but, like all theories, its application is difficult. For example, is the single
mgther who steals a loaf of bread to sustain her family more blamewaorthy than the employer who,
through negligence, breaches regulations and thercby exposes his employees to dangerows working
conditions, or the manufacturer who, as a result of negligence, sells dangerous products or pollutes
the air and waters by its plant? At this stage it is sufficient to bear in mind that those who breach
regulations may inflict serious harm on large segments of society. Therefore, the characterization of
an ofTence as regulatory should [page220] not be thought to make light of either the potential harm
to the vulneeable or the responsibility of those subject to regulation to ensure that the proscribed
harm does not oceur. It should also be remembered that, as soeial values change, the degree of
moral blameworthiness attaching to certain conduct may change as well,

132 Nevertheless there remains, in my view, a sound basis lor distinguishing between regulatory
and criminal offences. The distinction has conerete theoretical and practical underpinnings and has
proven (o be a necessary and workable concept in owr law, Since Sault Ste. Marie, this Court has
realTirmed the distinction. Most recently, in Thomson Mewspapers Lid. v, Canada (Director of In-
vestigation and Research, Restrictive Trade Practices Commission), [1990] 1 5.C.R. 425, at pp.
51011, Justice La Forest adopted the following statement of the Law Reform Commission of Can-
ada (Criminal Responsibility for Group Action, Working Paper 16, 1976, at p. 12):

[The regulatory offence] is not primarily concerned with values, but with results.
While values necessarily underlie all legal prescriptions, the regulatory offence
really gives expression to the view that it is expedient lor the protection of soci-
ety and for the orderly use and sharing of society's resources that people act in a
preseribed manner in prescribed situations, or that people take prescribed stan-
dards of care to avoid risks of injury. The object is to induce comphance with
rules for the overall benefit of socicty,

B.  The Fundamental Importance of Regulatory Offences in Canadian Society

133 Regulatory measures are the primary mechanisms employed by governments in Canada to
implement public policy abjectives. What is ultimately at stake in this appeal is the ability of federal
and provincial [page221] povernments to pursue social ends through the enactment and enforce-
ment of public welfare legislation.

134  Some indication of the prevalence of regulatory offences in Canada is provided by a 1974
estimate by the Law Reform Commission of Canada (see "The Size of the Problem”, in Studies in
Strict Liahility), The Commission estimated that there were, at that time, approximately 20,000
regulatory offences in an average province, plus an additional 20,000 regulatory offences at the fed-
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eral level, By 1983, the Commission's estimate of the federal total had reached 97,000, There is
every reason 1o believe that the number of public welfare offences at both levels of government has
continued o increase.

135  Statistics such as these make it obvious that government policy in Canada is pursued pringi-

pally through regulation. 1t is through regulatory legislation that the communily seeks Lo implement
its larger objectives and to govern itsell and the conduct ol its members. The ability of the povern-

ment effectively to regulate potentially harmful conduct must be maintained.

136  Itis difficult to think of an aspect of our lives that is not regulated for our benefit and for the
protection of society as a whole. From eradle to grave, we arc protected by regulations; they apply
to the doctors attending our entry into this world and to the morticians present at our departure.
Everv day, from waking to sleeping, we profit from regulatory measures which we often take for
granted. On rising, we use various forms ol energy whose safe distribution and use are poverned by
regulation. The trains, buses and other vehicles that get us o work are regulated for our safety. The
food we eat and the beverages we drink are subject to regulation for the protection of our health.

137 In short, regulation is absolutely essential for our protection and well being as individuals,
and for the effective functioning of socicty. [t is properly present [page222] throughout our lives.
The more complex the activity, the greater the need for and the greater our reliance upon regulation
and its enforcement, For example, most people would have no idea what regulations are required for
air transport or how they should be enforced. OF necessity, society relies on government regulation
for its safety,

II
The Offence in the Present Case
Competition Legislation Generally

138  The offence of misleading advertising with which Wholesale Travel is charged is found in
the Act, This Act, like its predecessor, the Combines Investipation Act, is aimed at regulating unac-
ceplable business activity, In General Motors of Canada Ltd. v. City National Leasing, [1989] 1
S.C.R. 641, Dicksan C.J. held that the Act embodied a complex scheme ol economic regulation, the
purpose of which is to eliminate activitics that reduce competition in the marketplace.

139 The nature and purpose of the Act was considered in greater detail in Thomson Newspapers
Ltd., supra. La Forest J. pointed out that the Act is aimed at regulating the economy and business
with & view 1o preserving competitive conditions which are crucial to the operation of a free market
ceonomy. He observed that the Act was not concerned with "real erimes”™ but with regulatory or
public welfare offences. He put the position this way, at p. 310

At bottom, the Act is really aimed at the regulation of the economy and business,
wilh 2 view o the preservation of the competitive conditions which are crucial to
the operation of a free market economy. This geal has ebvious implications for
Canada's material prosperity. It also has broad political overtones in that it is
aimed at preventing concentration of power ... It must be remembered that pri-
vate organizations can be just as oppressive as the state when they gain such a
dominant [page223] position within their sphere of operations that they can ef-
fectively force their will upon others,



TAE 6



Page | If‘g

Indexed as:
Cartaway Resources Corp. (Re)

Exceutive Direetor of the British Columbia Securities
Commission, appellant;
Y.
Robert Arthur Hartvikson and Blayne Barry Johnson,
respondents, and
Ontario Sceuritics Commission, inlervencr.

[Z004] 1 8.C.R. 672
[2004] 5.C.J, Ko, 22
2004 8CC 26

File No.: 29472,

Supreme Court of Canada

Heard: November 7, 2003
Judgment; April 22, 2004,

Present: McLachlin C.J. and [acobucei, Major,

Bastarache, Binnie, Arbour, LeBel, Deschamps and Fish
JilL

(75 paras.)

Appeal From:
{ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

Catehwords:

Administrative law -- Judicial review - Standard of review — Securities Commission -- Commis-
sion imposing waximum administrative penalty -- Standard of review applicable to Commission’s
decision -- Seenrities Act, EERC 1908 ¢ 418

Securifies -- Securitics Commission -- Enforcement -- Administrative penalty -- Principles Com-
mission must consider in imposing adminisirative penalty in public interesi - General deterrence --



Page 2

Commission imposing wmaximum administralive perally agatnst two securities brakers jor breach of
prospectis requirement -- Whether general deterrence appropriate factor in assessing penalty in
public imterest — Whether Conunission must consider settlement agreewenis emteved inito by s Ex-
ecutive Director with ather brofers in assessing sanctions -- Securities Aet, REB.C, 1996, ¢, 418, 5
a2,

Necuritices -- Securities Commission -- Appeal af Commission decision — Comnilssion Imposing
mercimum [paget? 3] adminisiraiive penally against two securities brokers for breach of prospectus
requirement - Whether Court of Appeal erred In reducing penaliy -- Whether penalty matier shonld
frave been referred back to Commlssion -- Securities Act, REB.C. 1998, ¢ 418, art. 167(3).

Practice — Parties - Substitution of pavty,
Snmmciry:

The respondents orchestrated the purchase of C Corp. and funnelled some mining claims into if
through a shelf company. Withowt disclosing to investors the material change in C Corp.'s business
to @ mining exploration firm, they entered info a private placement, which they splic among friends
and other brokers af a registered invesiment firm. Following an investigation, a notice of hearing
before the B.C. Securities Conumission was issued against the vespondents, the other brokers in-
velved and ihe firm with respect to thelr conduct in relation to C Corp. Prior to the conclusion of
the hearing, tie firm and the other brokers ensered fnto sefflement agreements with the Executive
Direcror, but rore was reached with the respondents. The Commission found that the vespondents
berd Breached the prospectus reguirement of the B.C. Securitles Act (5. 81) by spliting the privaie
placemens, and thereby relying on a prospectus exemption to which they were noi entitled. The
Commission frrifer found that it was in the public interest to impose the maximum adminisiralive
penalty af $100,000 under 5. 162 of the Act. The majority of the Cowri of Appeal held that the tmpo-
vition of the macimum penalty for the breach of s. 61 was wireasonable in the circumstances arnd
swhstitnted a penalty of 310,008 each for the respondents.

Held: The appeal should be allowed and the Commission’s order restored

The balance of factors in the pragmatic and fimetional analysis pointed towards the reasonatile-
ness standard of review and away from the more exacting standard of corveciness. The focus should
he on the reasonableness of the decision or the arder, not an whether it was a tolerable deviation
from a preferred owtcome. The reviewing cowrt must ask whether there was a rational hasis for the
Cammission's decision in gl af the stotutory framework and the circumsiances,

The Commission's interpretation of s. 162 of the Securities Aet way reasonable. Seciion 162 is 1rig-
gered [page6T4] by a breach of the Act and, in formulating an arder that protecis the public infer-
est, the Commission may fake into gecount the context surrounding the breach, General detervence
is ant gpprapriate factor fo consider, albeit not the only one, in formulaling a penalty in the public
interest. Since general detervence is both prospective and preventafive in orientation, it falls
squarely within the public interest jurisdiction of securities conmmissions to matniain investor confi-
dence in the capital markess. The weight given to general deterrence will vary from case to case
cvted B5 @ maiter within the discretion of the Conunission. Protecting the public interest will require a
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different remediol emphasis according fo the circumsigrees. Cowrls should review the order glob-
ally to deferimine whether it is reasonable. No one factor should be considered in Isolation because
fer el ser wonld skew the textured and nuanced evalvation conducted by the Commission in crafting
et arder fr the public interest. Here, the imposition of the moximum penalty was rationally con-
nected o the respondents’ conduct globally. The Commission weighed the aggravating and miligol-
ing facters and determined the appropriate penalty, The reéspondents were the primary movers be-
hingd the control group’s decetifed conduct. They were the leading plavers In breaching 5. 61 of the
Act, It does not appear on the foce of the Commission's reasons jor making the order wnder 5. 162
that it gave unrcasanable weight to general deterrence. While settlement agreements between the
Execurive Director and the other brofers were a relevant factor, they were nof dispositive or hind-
ing an the Commission, particularly where the conduet of the rexpondents and the other brokers is
missing the required parity. The respondents’ deceitfuld conduct and leadership roles fustified the
impasition of g figher peraliy than that imposed on thelr confederates. Accordingly, the Court of
Appeal erved in holding that the Conumission's order was unreasonable.,

el the Commizsion’s order been unreasonable, it would have been wmecessary for the Cowrt af
Appeal ra refer the guestion of appropriate sancifons back to the Comnission. Section 16703} of ihe
Act is permissive and, on an ordinary consiruction, s wording wounld permit the Court of Appeal to
direct the Commission to order o particelar penalty. The Court af Appeal may also itself substitute
the apprapriate peralty pursuant to 5. W8NE) of the Cowrt of Appeal Act.

While the Commission itvelf appeared as a parly in the courts below, the Executive Director was
properly [paged 73] substitwied as a party in this Cowrt under Rule 18(3) of the Rules of the Su-
preme Court af Cangdia. The Evecutive Divector merely sought to comply with a recent decision of
the B.C. Cowrt of Appeal which held that the Executive Direcror is the proper party on an interlocy-
tory appeal on the merils of a procedural decision by the Commission. The substitution did nof
cotise the respoandents prefudice.
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46 Although courts are regularly called on 1o interpret and apply general questions of law and
engage in slatulery interpretation, courts have less expertise relative to securities commissions in
determining what i3 in the public interest in the vegulation of financial markets. The courts also have
less expertise than securities commissions in interpreting their constituent statutes given the broad
policy context within which securities commissiens operate: National Corn Growers Assn. v, Can-
ada fmport Tribunal), [1990] 2 8.C.R. 1324, at p. 1336,

[page693]

47 A reviewing court must consider the general purpose of the statute and the particular provision
under consideration with an eve to discerning the intent of the legislatore: D, J, supra, at para, 30,
The adjudicative funetion of the Commission in enforcement proceedings under 5. 162 would gen-
erally call for less delerence, In the present case the Commission is called upon to adjudicate a bi-
pelar dispuie rather than exercise a pure policy decision. Nevertheless, the Commission also plays a
principal role in policy development, in the management of a complex securities regulation scheme
and in reconciling the interests of a number of different groups and in protecting the public:
Brosseau v. Alberta Securities Commission, [1989] | S.C.R. 301, at pp. 313-14. This calls for some
deference by the reviewing court: Pesim, supra, at p. 5391,

48  The interpretation of 5. 162 is a question of statutory construction of the Commission's ena-
bling statute. As | stated above, the application of 5. 162 requires the determination of when an or-
der is in the public interest, and this calls for the Commission to apply s expertise, Although the
Comumission's interpretation of 5. 162 15 not binding on future Commssion decisions, once the
Commission finds that it can take general deterrence into account, it is unlikely to break from this
practice in the futwre. It therelore has same precedential value. On the whole, the nature of the ques-
tien militates in favour of deference.

4% The balance of factors in the pragmatic and functional analysis point towards the standard of
review of reasonableness and away from the more exacting standard of correctness. The reviewing
court must therefore ask whether there is a rational basis for the decision of the Commission in light
of the statutory framework and the circumstances of the case, Do the reasons as a whole support the
decision {Law Society of New Brunswick v. Ryan, [2003] 1 5.C.R. 247, 2003 5CC 20, at para. 56)7
Speeifieally, is it reasonable for the Commission [page694] to consider general deterrence in deter-
mining whether a sanction under s. 162 would be in the public interest?

50 Inapplying the standard of reasonableness, the reviewing court should not determine whether
it agrees with the determination of the tribunal, Such a conclusion is irrelevant: Canada (Director af
Irmvestigarion and Research) v, Seutham fnc,, [1997] 1 8.C.R. 748, at para. B0, The focus should be
on the reasonableness of the decision or the order, not on whether it was a tolerable deviation from a
preferred outcome,

51 1o my view, the Commission's interpretation ol 5. 162 was reasonable,
C. General Deterrence

52 Deterrent penalties work on two levels. They may target society generally, including potential
wrangdoers, in an effort to demonstrate the negative consequences of wrongdoing, They may also

54
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target the individual wrongdoer in an attempt ta show the unprofitability of repeated wrongdomg.
The first is general deterrence; the second is specific or individual deterrence: see C. C. Ruby, Sen-
tercing (Sth ed. 1999), In both cases deterrence is prospective in orientation and aims at preventing
future conduct.

53  General deterrenee as an aim of sentencing in criminal law is well established: see & v A
(LA [1996] | 5.C.R, 300, at para, 36; R, v. Morrisey, [2000] 2 5.C.R. 20, 2000 5CC 39, al paras,
44 and 46. One of its earliest proponents was Jeremy Bentham. 1n his view, where the same result
cannol be achieved through other modes of punishment and the net benefit to society outweighs the
harm imposed on the oftender, a deterrent penalty should be imposed and tailored in order to dis-
courage others from committing the same offence. He assumes that citizens are rational actors, who
will adjust their conduct according to the disincentives [page695] of deterrent penalties: A.
Ashworth, Senvencing and Criminal Justice (3rd ed, 2003}, at p. 64. Simularly, law and economic
theorists such as R, A, Posner view deterrent penalties as a kind of pricing svstem: "An Economic
Theory of the Criminal Law" {1985), 85 Colum. L. Rev. 1193,

54 However, general deterrence is not without its crities, In the criminal context, commentators
and courts have expressed doubts as to the cffectivencss of impnsonment as a general deterrent: R,
v. Wismayer (1997, 115 C.C.C. (3d) 18 (Ont. C.A.), at p. 36; Canadian Sentencing Commission,
Semfencing Reform: A Canacion Approgch (1987) (Archambault Report), ot pp. 156-37.

55  Inthis appeal we are asked whether it is reasonable to decide that gpeneral deterrence has a role
ta play in the palicing of capital markets. The conventional view is that participants in capital mar-
keis are rational actors. This is probably more true of market systems than it is of social behaviour.
It is therefore reasonable to assume, particularly with reference to the expertise of the Commission
in repulating capital markets, that general deterrence has a proper rale o play in determmning
whether to make orders in the public imerest and, if they choose to do so, the severity of those or-
ders.

56  This approach is consonant with United States scourities jurisprudence, which accepls that
peneral deterrence may be a consideration in imposing penalties for fraudulent behaviour, The ra-
tionale is that the public intercst demands appropriate sanctions o secure compliance with the rules,
regulations and policies of the Securities and Exchange Commission ("SEC"): see, e.g., United
States v. Matifrews, T8T F.240 38 (2d Cir, 1986), at p. 47, Civil penalties are increasingly important
to the SEC for a number of reasons, including general deterrence: see B, G. Ryan, "Sceuritics
[pages96] Enforcement: Civil Penalties in SEC Enforcement Cases: A Rising Tade" (2003}, 17 In-
sighis 17,

57 The Commission imposed the financial penalty on Hartvikson and Johnson under s. 162 of the
Act, which provides that if the Commissien finds afier a hearing that a person has acted contrary to
the Act, regulations or a decision of the Conunission, and it is in the public interest to make such an
order, it may impose a fine of no more than $100,000:

162 If the commission, after a hearing,
(a) determines that a person has contravened

{i}  a provision of this Act or of the regulations, or

%R
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(i)  a decision, whether or not the decision has been filed under
section 163, and

(kY  considers it to be in the public interest to make the onder

the commission may order the person 1o pay the commission an administrative
penalty ol ol more than $100 000.

The Commission considered it to be in the public interest to levy the maximum fine for Hartvikson
and Johnson's breach of 5. 61.

58 "Public interest" is not defined in the Act, This Court considered the scope of a securities
commission's public interest jurisdiction in Asbestos, supra. At issue in Asbestos was the Ontario
Securities Commission’s jurisdiction to intervene in Ontario's capital markets, for purposes of pro-
legtion and prevention, if it is in the public interest to do so pursuant to s, 127(1) of the Securities
Aet, RS0, 1990, ¢. 8.5, This Cowrt held that the discretion to act in the public interest 15 not unlim-
ited. In exercising its discretion the Commission should consider "the protection of investors and
the efficiency of, and public confidence in, capital markets generally” (Asbestos, supra, at para. 45]).
Because s. 127 is regulatory, its sanctions are not remedial or punitive, but rather are preventative in
nature and prospective in application. As a result, this Court held that 5. 127 could not be used to
redress misconduct alleged to have caused [paged97] harm to private partics or individuals: Asbes-
feas, spiperar, at paras, 41-43. It should be observed that our Court was not considenng the function of
peneral deterrence in the exercise of the jurisdiction of a securities commission to impose fines and
administrative penaltics nor denying that general deterrence might play a role in this respect.

59  Braidwood LA, understood Asbestos, supra, to foreclose the imposition of public interest pen-
altics for the purpose ol general deterrence. With respect, Bralidwood JLA's interpretation was mis-

taken.

60 In my view, nothing inherent in the Commission’s public interest jurisdiction, as it was eon-
sidered by this Court in Asbeseas, supra, prevents the Commission from considering general deter-
rence in making an order. To the contrary, it is reasonable to view general deterrence as an appro-
priate, and perhaps necessary, consideration in making orders that are both protective and preventa-
tive, Rvan LA, recognized this in her dissent: "The notion of general deterrence 15 neither punitive
nor remedial, A penalty that is meant to generally deter is a penalty designed 1o discourage or hin-
der like bebaviour in others” (para. 125).

61  The Oxford Englisi Dictionary (2nd ed, 1989), vol, X1, defines "preventive” as "[t]hat antici-
pates in order to ward against; precautionary; that keeps from coming or taking place; that acts as a
hindeance or obstacle". A penalty that is meant to deter generally is a penalty that is designed to
keep an occurrence from happening: it discourages similar wrongdoing in others. In a word, a gen-
eral deterrent is preventative. [t is therefore reasonable to consider general deterrence as a factor,
albeit not the only one, in imposing a sanction under s. 162. The respective importance of general
deterrence as [paget98] a factor will vary according to the breach of the Act and the circumstances

of the person charged with breaching the Act.

62 It may well be that the regulation of market behaviour only works effectively when securities
commissions impose éx post sanctions that deter forward-looking market participants from engag-
ing in similar wrongdoing. That is a matter that falls squarely within the expertise of securities
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commissions, which have a special responsibility in protecting the public from being defravded and
preserving confidence in our capital markets.

D. The Commission's Ovder Was Reasornable

63 Further. it was reasonable in all the circumstances for the Commission to conclude that gen-
eral deterrence applies in respect of Hartvikson and Johnson's conduct. While a specific breach of
the Act is required Lo trigger the application of 5. 162, unlike s. 161, the penalty that the Commis-
sion ullimately imposes should take into account the entire context, as well as the preservation of
the public interest. The public interest must be satisfied under both ss. 161 and 162, and 15 not re-
stricted to situations where the Commission imposes a ban on market participation under 5. 161.
Where conduet could be addressed under the two sections, the Commission may use both provisions
to craft the order that is most in the public interest.

64 The weight given to general deterrence will vary from case to case and is & matter within the
diseretion of the Commission. Protecting the public interest will require a different remedial empha-
515 according to the eircumstances. Courts should review the order globally 1o determine whether it
is reasonable. No one factor should be considered in isolation because to do so would skew the tex-
tured and nuanced evaluation conducled by the Commission in crafting an order in the public inter-
est. Nevertheless, unreasonable weight given to a particular factor, including general deterrence,
will [paged99] render the order itself unreasonable. lacobucei 1. in Pezim, supra, at p. 607, sug-
pested that an example of such unreasonableness would be the exercise of the Commission's discre-
lion in a manner thal was capricious or vexatious,

65 In my opinion, increasing the amount of the fine is not a "vexatious or capricious” exercise of
the Commission’s discretion but sends a clear message to other actors in the British Columbia secu-
rities market that a breach of 5. 61 will be dealt with severcly, and it is rational 1o assume that this
conduct will accordingly be deterred. The Commission stressed the seriousness of the respondents’
conduet and the damage done to the integrity of the capital markets, and found that when making an
order that is in the public interest, "[w]e are obliged to take whatever remedial steps we determine
are approptiate to maintain the public's confidence in the fairness of our markets” (para. 14).

66 The Commission's order was also a reasonable one globally, The Commission weighed the
aggravating and mitigating factors and determined the appropriate penalty. Hartvikson and Johnson
were the primary movers behind the control group's deceitful conduet, They were the leading play-
ers in breaching s. 61 of the Act. It does not appear on the face of the Commission's reasons for
making the order under s. 162 that it gave unreasonable weight o peneral deterrence.

67  The respondents argued that the Commission erred in not giving appropriate weight to the set-
tlements reached by the other members of the control group. | disagree.

68  In my view, settlement agreements arrived at by co-respondents and the Executive Director
are not binding on the Commission in determining the appropriate penalty for ather co-respondents,
although such settlements are among the relevant factors in assessing the appropriate penalty under
5. 162, There is no support in the Act to find that [pape700] settlements between a party against
wham enforcement proceedings are brought and the Executive Dircctor are binding as precedent
upon the Commission. Indeed, such an approach would unduly fetter the Commission's mandate to
make orders in the public interest. Nor, in light of the discount accorded settlements, do they neces-
sarily reflect the appropriate penalty in all cases.
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1 GRAY J.:-- This is an application by Cadillac Fairview Corporation Limited and T.E.C.
Leaseholds Limited for judicial review of decisions and directions of the Ontario Labour Relations
Board dated June 12, 1985, and November 13, 1985. By these decisions the board found the appli-
cants to be persons "acting on behalf of" the employer, the T. Eaton Company Limited, and, by their
conduct, to be in breach of s. 64 of the Labour Relations Act, R.S.0. 1980, c. 228. These decisions
also contain findings and orders against Eaton's. However, those aspects of the decisions and direc-
tions dealing with Eaton's are not under review. The decisions and directions are sought to be
quashed only in so far as they affect the applicants.

2 The issues on this application may be summarized as follows:

1. Did the board err in law by finding the applicants to be persons "acting on
behalf of" the employer within the meaning of s. 64 of the Labour Rela-
tions Act?

2. If such an error was committed, was it of a "jurisdictional" nature so as to
deprive the board of the protection of the privative clauses found at ss.
106(1) and 108 of the Act, and so as to require intervention by this court?

3.  Did the board exceed its remedial jurisdiction in directing the applicants to
permit the respondent access to their property for purposes of their cam-
paign to organize Eaton's employees?

Background

3 The complaints before the board arose out of the circumstances surrounding the respondent’s
unsuccessful attempt to organize the employees of Eaton's at its "flagship" store in the Eaton's Cen-
tre.

4 The Centre is a large retail and commercial complex with over 300 stores and two office tow-
ers. It occupies a large part of a city block extending from Dundas St. in the north to Queen St. in
the south. It is bordered on the east by Yonge St. and on the west, proximately, by Bay St. Eaton's is
located at the north end of the complex.

5  As noted by the board, the unusual feature of the Eaton's store is that none of the employee ac-
cess points abut public property; rather, all are contained within the private property of the Centre
itself. One of these entrances is through the St. James Mews at the north-west corner of the mall.
The other more popular entrance is also at the north end, but at the level of "two-below" the ground
floor. The two-below entrance is at one end of the Dundas Mall lobby in a semi-enclosed area. At
the other end of the lobby is the exit from the northbound subway. In the middle of the lobby is the
escalator coming down from "one-below", where the exit from the southbound subway is located.

6 The head leasehold interest in the land comprising the Eaton's Centre is held by the applicant
T.E.C. Leaseholds Limited. The ownership of T.E.C. is made up as follows:

60% Cadillac Fairview
20% Toronto-Dominion Bank
20% Eaton's

7  The Board of Directors of T.E.C. is comprised of 11 members: seven from Cadillac Fairview;
two from the Toronto-Dominion Bank; and two from Eaton's. All of the officers of T.E.C. are from
Cadillac Fairview. Day-to-day management and control of the Centre rests solely with Cadillac
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Fairview and the security personnel in the Centre are in the employ of Cadillac Fairview. Eaton's,
along with the other stores in the Centre, are tenants of T.E.C. Eaton's employs more than 3,000 at
the Centre, over half of whom are part-time.

8 In March, 1984, the respondent commenced an organizing campaign for the support of Eaton's
employees. The campaign began with distributions of literature on Eaton's premises both by Eaton's
employees and by non-employee organizers. Initial distributions were followed by meetings at vari-
ous off-premises locations. Throughout this initial period correspondence was exchanged between
Eaton's and the respondent, with both sides expressing dissatisfaction as to the conduct of the other.
Eaton's objected to the respondent's "unauthorized" entry onto their premises and to the "unauthor-
ized" solicitation of its employees during business hours. The latter was deemed by Eaton's to be an
unlawful interference and disruption of its business. By letter dated May 18, 1984, Eaton's advised
the respondent that all future entry onto their premises for such purposes was prohibited and would
be treated as a violation of the Trespass to Property Act, R.S.0. 1980, c. 511. The respondent ad-
vised Eaton's that it viewed these allegations of misconduct as being wholly unsubstantiated and
suggested that Eaton's was acting in violation of the Labour Relations Act. The respondent added,
however, that attendance at Eaton's premises would not be as necessary if Eaton's would supply a
list of names and addresses of potential bargaining unit employees. This list does not appear to have
been forthcoming and, in any event, the respondent decided to suspend further in-store distributions
by non-employee organizers.

9 At about 9:30 a.m. on June 22, 1984, the respondent stationed its organizers outside the en-
trance to Eaton's at the level of two-below. Their intention was to distribute a notice of an upcoming
meeting to incoming employees. They were shortly interrupted by security personnel from Cadillac
Fairview who advised them that they were on Cadillac Fairview property and that solicitation and
distribution of leaflets was prohibited. They were then directed outside to the street line.

10 The next morning members of the respondent were back at the Centre. This time they were
distributing union shopping bags to customers at each of the mall entrances to Eaton's. Approxi-
mately five minutes after an employee organizer was admonished by the Eaton's Personnel Man-
ager, a security officer from Cadillac Fairview appeared and the organizers were ejected.

11 The respondent then continued its organizing efforts through mail-outs to the employees for
whom it had addresses. This material exhorted employees to join the union and advised them of the
names and telephone locals of employee organizers from whom further information could be ob-
tained. This practice earned a written rebuke from Eaton's on the footing that company telephones
were not to be used for union business.

12 Some time in the summer of 1984, the respondent began stationing organizers outside the en-
trance to Eaton's at the level of two-below. This occurred both prior to opening in the morning and
after the close of business in the evening. With the assistance of a view of the premises, the board
confirmed the submission of Cadillac Fairview that usage of the two subway entrances and the esca-
lator is heavy and regular at that time. However, the board also determined that the bulk of this traf-
fic turns away from the direction of Eaton's at a distance from the entrance of some 30 to 40 feet. In
addition, the board noted that there had been only one complaint by pedestrians of interference from
union organizers.

13 In September, 1984, the respondent decided to carry out further distributions in the mall area
to take advantage of the distraction that would be caused by the visit of the Pope. The plan was to
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commence distributions outside the store and, when confronted, to retreat to the subway. On these
occasions, union supporters were joined by members of an anti-union group called Stop The Union
Now (S.T.U.N.).

14 By the end of September, the applicants had decided to reassert control over their property.
They sent a letter to the respondent indicating that all congregating by union and anti- union forces
outside the entrance to Eaton's would be prohibited. The union responded by reintroducing its sup-
porters for purposes of further distributions both within and without Eaton's premises. This activity
resulted in eviction by Cadillac Fairview security personnel and in employee reprimands by the
Eaton's personnel manager.

15 On October 27, 1984, union supporters reattended at the mall with the support of a city alder-
man. When approached by Cadillac Fairview security personnel the alderman intervened and the
security personnel departed.

16  Throughout this period the union organizers continued their morning vigil and, upon refusing
the request of security personnel to leave the premises, were advised that they could remain so long
as they did not impede traffic or distribute leaflets.

17 Finally, at the end of October, Cadillac Fairview made a decision not to challenge the organiz-
ers in any way that might create a media event and deter Christmas shoppers. Accordingly, after an

incident on November 9th in which union organizers refused the request of Cadillac Fairview secu-

rity personnel to stop leaflet distribution, no further preventative action was taken.

18 In addition to these facts the board considered a letter from the applicant's solicitors directed
to the respondent advising of their broad "no-solicitation" policy. The letter states that this policy
applies to all malls operated by Cadillac Fairview. It indicates that although there is no written pol-
icy as to who may or may not be allowed to solicit or distribute material or use the Eaton's Centre in
particular, the practice is to allow charitable, non-profit or public service groups to use the Centre at
specific times and locations. Other functions directly related to the commercial activities of the ten-
ants may also be allowed. The letter lists five classes of permitted non-commercial activities, none
of which encompass the conduct of the respondent. All of these activities are designed to foster the
image of Cadillac Fairview as a "good corporate citizen". The letter also indicates that all tenants
are prohibited from soliciting, canvassing, or peddling in or about the Centre. Should tenants or oth-
ers attempt such distributions or solicitations they are asked to cease by security personnel.

19 The board also heard testimony on behalf of Cadillac Fairview as to the manner in which the
Centre is operated. It was indicated that the operation of the Centre rests solely within the judgment
of Cadillac Fairview and that, although a call from any tenant will be met by the attendance of a se-
curity officer, the decision as to whether action will be taken rests solely with the officer or his su-
perior.

20  One of the respondent's co-ordinators testified that union access to the entrance level at two-
below was essential to advise employees of their rights to organize and of upcoming meetings. It
was added that not all employees read the newspapers and that the cost of newspaper advertising
was prohibitive.

Decision of the board
21 Section 64 of the Labour Relations Act states:

4 d
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64. No employer or employers' organization and no person acting on behalf of
an employer or an employers' organization shall participate in or interfere with
the formation, selection or administration of a trade union or the representation of
employees by a trade union or contribute financial or other support to a trade un-
ion, but nothing in this section shall be deemed to deprive an employer of his
freedom to express his views so long as he does not use coercion, intimidation,
threats, promises or undue influence.

22 There was no question that the applicants' conduct had interfered with the "formation, selec-
tion or administration of a trade union". Accordingly, the board framed the issues in respect of the
applicants as follows:

[CJan Cadillac Fairview be said on the facts before us to be a person acting on
behalf of the employer Eaton's when it acted to prohibit certain organizing activi-
ties of the complainant, and did it have the requisite intent to constitute an unfair
labour practice when it did so?

Decision of the board dated June 12, 1985, Board Record, at p. 181.

23 The board recognized that the facts relating to both of these issues "were, to a large extent,
intertwined". Accordingly, its findings in respect of the question of intent merged with those relat-
ing to the issue of whether Cadillac Fairview was "acting on behalf of" Eaton's.

24  In dealing with these issues, the board took account of the following factors:

The 20% holding of T.E.C. in Eaton's;

the two seats held by Eaton's on the T.E.C. board of directors;

the relationship of landlord and prime tenant between T.E.C. and Eaton's;

the finding that Cadillac Fairview pursued an over-all policy that was

clearly in line with the desires of Eaton's;

5.  the destructive effect of applying the broad no-solicitation policy to the un-
ion organizing drive;

6.  the finding that Cadillac Fairview lacked a "sustainable business justifica-

tion" for the application of its broad no- solicitation policy to the organiz-

ers stationed at the two- below entrance to Eaton's.

B

25  With respect to the last-mentioned factor, the board did not find convincing the evidence of
the applicants' management personnel that the policy was pursued independent of the wishes of
Eaton's. The board stated:

Where, however, neither interference, nor, indeed, contact with the shopping
public can be shown to exist at all, it becomes more difficult for the landlord to
argue that it is acting pursuant to any interest other than that of satisfying the
wishes of its tenant (and in this case, its prime tenant in the shopping centre
which bears the tenant's name), in restricting, to the extent that it has, the efforts
of those seeking to organize the employees of that tenant.

Decision of the board dated June 12, 1985, Board Record, at p. 183.
26 The board considered the effect of the broad no-solicitation policy as follows:

SHe
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The problem is, as with the case of employers, that a broad solicitation policy
does not stand on the same legal footing vis-a-vis activities which are specifically
protected by statute, and those which are not.

Decision of the board dated June 12, 1985, Board Record, at p. 183.
27 In the result, the board concluded:

With respect to the respondent Cadillac Fairview, the Board concludes that its re-
liance upon a broad no-solicitation policy that interferes with the statutory orga-
nizing rights of Eaton's employees, and their access to the complainant at a time
and place in the mall where the lack of normal contact with other users of the
mall vacates any business justification, is an act done "on behalf of" the employer
Eaton's, and in violation of s. 64.

Decision of the board dated June 12, 1985, Board Record, at p. 191.

Standard of review

28 Decisions of the board are protected by the privative clauses found at ss. 106(1) and 108 of the
Act. Courts give effect to such provisions by refusing to interfere with decisions of administrative
tribunals unless they are the product of a patently unreasonable interpretation of the relevant statute.

29  The basis for this functional approach to judicial review is set out in the reasons of Blair J.A.
for the Court of Appeal, in Re Ontario Public Service Employees Union and Forer (1985), 52 O.R.
(2d) 705 at pp. 719-20, 23 D.L.R. (4th) 97 at p. 112:

The judicial attitude to tribunals has changed. Restraint has replaced interven-
tion as judicial policy. Courts now recognize the legitimate role of administrative
tribunals in the development and execution of economic, social and political
policies ordained by the Legislature. Judges also recognize that tribunals bring to
bear in their decisions knowledge and expertise in their particular fields beyond
the usual experience of the courts. The new judicial attitude towards tribunals is
sometimes described as "curial deference".

30 Atp.721 OR., p. 113 D.L.R,, Blair J.A. quoted with approval the following passage from the
reasons of Cory J. in Re Tandy Electronics Ltd. and United Steelworkers of America (1980), 30
OR.(2d)29 at p. 42, 115 D.L.R. (3d) 197 at p. 210, 80 C.L.L.C. Paragraph14,017:

" .. a cautious approach must be taken by the Courts when considering whether a
tribunal has lost jurisdiction as a result of something it did during the course of a
hearing. The Board may well make a mistake. Unless that mistake is patently un-
reasonable, or so fundamentally erroneous, that it cries aloud for intervention by

the reviewing Court, it should not constitute a ground for depriving the Board of
the protection of the privative clause.”

31 See also Re City of Ottawa and Ottawa Professional Firefighters' Ass'n, Local 162, Int'l Ass'n
of Firefighters (1987), 58 O.R. (2d) 685, 36 D.L.R. (4th) 609.
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32 InRe Syndicat des employes de production du Quebec et de I'Acadie v. Canada Labour Rela-
tions Board (1984), 14 D.L.R. (4th) 457, [1984] 2 S.C.R. 412, 84 C.L.L.C. Paragraph14,069 (the
"C.B.C." case), Beetz J., speaking for the Supreme Court of Canada, said that the test of patent un-
reasonableness does not apply to the interpretation of a provision which "describes, limits or lists"
the powers of an administrative tribunal. The court went on to quash as incorrect a board order re-
quiring the parties to submit an outstanding grievance to arbitration during the course of an unlaw-
ful strike. This was held to be beyond the powers conferred on the board to deal with unlawful
strikes by s. 182 of the Canada Labour Code, R.S.C. 1970, ¢. L-1, which states:

182. Where an employer alleges that a trade union has delcared or authorized a
strike, or that employees have participated, are participating or are likely to par-
ticipate in a strike, the effect of which was, is or would be to involve the partici-
pation of an employee in a strike in contravention of this Part, the employer may
apply to the Board for a declaration that the strike was, is or would be unlawful
and the Board may, after affording the trade union or employees an opportunity
to be heard on the application, make such a declaration and, if the employer so
requests, make an order

(a) requiring the trade union to revoke the declaration or authorization to strike
and to give notice of such revocation forthwith to the employees to whom it was
directed;

(b) enjoining any employee from participating in the strike;

(c) requiring any employee who is participating in the strike to perform the du-
ties of his employment; and

(d) requiring any trade union, of which any employee with respect to whom an
order is made under paragraph (b) or (c) is a member, and any officer or repre-
sentative of that union, forthwith to give notice of any order made under para-
graph (b) or (¢) to any employee to whom it applies.

33 More recently, this analysis was applied by the court to overturn a decision of the Quebec La-
bour Court which had ordered a second arbitration of an employee grievance: Gendron v. Munici-
palite de la Baie-James, [1986] 1 S.C.R. 401, 66 N.R. 30.

34 In Blanchard v. Control Data Canada Ltd. (1984), 14 D.L.R. (4th) 289, [1984] 2 S.C.R. 476,
84 C.L.L.C. Paragraph14,070, and Syndicat des professeurs du college de Levis-Lauzon v. College
d'enseignement general et professionel de Levis-Lauzon, [1985] 1 S.C.R. 596, 85 C.L.L.C. Para-
graph14,028, 59 N.R. 194, the court failed to mention the analysis of Beetz J. in the "C.B.C." case
and adopted a restrained approach to the review of arbitral decisions.

35 In arecent article, Professor Mullan suggests that the results in the "C.B.C." case and Baie-
James, supra, may be explained as a product of the conflict between the remedial powers claimed
by the tribunal and a second statutorily sanctioned dispute resolution mechanism: Mullan, "The Su-
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preme Court of Canada and Jurisdictional Error: Compromising New Brunswick Liquor?" 1
C.J.A.LP.71(1987).

36 Inlight of the specific statutory language considered in that case and the approach adopted by
the Court of Appeal in Forer, supra, [ would exercise caution in the application of the "C.B.C."
analysis to the facts of this case.

Decision
37 The submissions of the applicants deal separately with the board's findings and order.
The board's findings

38 The applicants challenge the findings of the board on a number of bases. First, it is submitted
that the board improperly shifted the onus of proof to the applicants to demonstrate that they lacked
the requisite intent for the commission of an unfair labour practice. This is said to be a jurisdictional
error of law in that it is alleged to be the product of a "patently unreasonable" interpretation of the
Act.

39 In support of this submission, the applicants refer to s. 89(5) of the Act, which states:

89(5) On an inquiry by the Board into a complaint under subsection (4) that a
person has been refused employment, discharged, discriminated against, threat-
ened, coerced, intimidated or otherwise dealt with contrary to this Act as to his
employment, opportunity for employment or conditions of employment, the bur-
den of proof that any employer or employers' organization did not act contrary to
this Act lies upon the employer or employers' organization.

40 This provision shifts the legal burden of proof in cases of unfair labour practice allegations
against employers and employers' organizations. Its object is to relieve the complainant of having to
adduce affirmative evidence of an anti-union intent. It contains no reference to persons "acting on
behalf of" an employer. Nevertheless, the applicants contend, the board's decision amounts to an
application of this provision to them.

41 For a number of reasons, I find this submission to be untenable. First, it is clear that the board
did not rely on s. 89(5) itself to satisfy the requirement of intent in respect of the applicants. Second,
it is equally clear that the board did not shift the legal burden of proof to the applicant by reliance
on a presumption of intent. In reviewing the relevant portion of the board's reasons, it appears that
the words "presumption” and "inference" were used interchangeably to describe a situation in which
intent might be arrived at after a consideration of the effects of the impugned conduct, the appli-
cants' explanations and all the circumstances of the case.

42 Board decision-making by inference is a necessary part of its adjudicative function. In Adams,
Canadian Labour Law (1985), at p. 490, the author offers the following explanation for the ap-
proach adopted by labour relations boards to the question of intent:

Since employers are not likely to confess to anti-union animus, tribunals have to
rely on circumstantial evidence to draw inferences about [improper] employer
motivation.
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43  This approach, which appears to have been adopted by the board in the present case, is both a
necessary and pragmatic response to the requirements of the Act.

44 In reaching its finding of intent, the board sought to balance the interests of the applicants and
the respondent union. It has given effect to this balance by requiring a finding of intent for a viola-
tion of s. 64 and by weighing the strength of the alleged business justification for applying the no-
solicitation policy to the statutorily-protected union activity. This balancing of interests is the kind
of activity to which the board, with its industrial relations expertise, is particularly well-suited. It is
not the kind of exercise with which this court ought lightly to interfere. Accordingly, I find neither
the board's approach nor its decision on the question of intent to be patently unreasonable.

45 The applicants' second argument suggests that in finding it to be "acting on behalf of the em-
ployer”, the board has reached a patently unreasonable conclusion. They support this contention by
reference to the "direct and uncontradicted" evidence that the applicants were pursuing an inde-
pendent policy of no-solicitation.

46 However, as indicated earlier, the board reached this conclusion after due consideration of the
six factors referred to earlier, including the evidence of the independent no- solicitation policy. Al-
though this evidence is largely circumstantial and inferential, I would add that it is unlikely to be
otherwise. Here again, I find that the board has weighed the evidence and reached a result which
cannot be said to be patently unreasonable.

47 The applicants also argue that the board based its conclusion on "no evidence" and thereby
committed a jurisdictional error. However, in light of the requirement that there be a complete ab-
sence of evidence before the courts will intervene (Re Keeprite Workers Independent Union and
Keeprite Products Ltd. (1980), 29 O.R. (2d) 513, 114 D.L.R. (3d) 162 (C.A.)) this ground of chal-

lenge must also fail.
The board's remedy

48 The applicants' second set of submissions relate to the board's order requiring them to allow
the respondent's organizers orderly access to their property at times and places where normal con-
tact with other mall users does not exist.

49 The board's remedial authority in this case derives from s. 89(4) of the Act which states:

89(4) Where a labour relations officer is unable to effect a settlement of the
matter complained of or where the Board in its discretion considers it advisable
to dispense with an inquiry by a labour relations officer, the Board may inquire
into the complaint of a contravention of this Act and where the Board is satisfied
that an employer, employers' organization, trade union, council of trade unions,
person or employee has acted contrary to this Act it shall determine what, if any-
thing, the employer, employers' organization, trade union, council of trade un-
ions, person or employee shall do or refrain from doing with respect thereto and
such determination, without limiting the generality of the foregoing may include,
notwithstanding the provisions of any collective agreement, any one or more of,

L
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(a) an order directing the employer, employers' organization, trade union, coun-
cil of trade unions, employee or other person to cease doing the act or acts com-
plained of;

(b) an order directing the employer, employers' organization, trade union, coun-
cil of trade unions, employee or other person to rectify the act or acts complained
of; or

(c) an order to reinstate in employment or hire the person or employee con-
cerned, with or without compensation, or to compensate in lieu of hiring or rein-
statement for loss of earnings or other employment benefits in an amount that
may be assessed by the Board against the employer, employers' organization,
trade union, council of trade unions, employee or other person jointly or sever-
ally.

50 This provision is drafted in very broad language and confers a large measure of remedial dis-
cretion on the board. As such, it is clearly distinguishable from the provision under consideration in
C.B.C., supra. It more closely resembles the remedial authority conferred on the Canada Labour Re-
lations Board by s. 189 of the Code, about which Beetz J. had this to say at p. 474 D.L.R., p. 435
S.C.R.: "Though they are not unlimited, these powers are much wider than those the Board has re-
garding unlawful strikes, and expressly authorize it to itself define the proper remedies ...".

51 InRe Tandy and United Steelworkers of America, supra, this court considered whether identi-
cal language to s. 89(4) contained in its predecessor section allowed the board to make an award of
damages. At p. 47 O.R., p. 215 D.L.R,, Cory J. stated:

So long as the award of the Board is compensatory and not punitive; so long as
it flows from the scope, intent, and provisions of the Act itself, then the award of
damages is within the jurisdiction of the Board. The mere fact that the award of
damages is novel, that the remedy is innovative, should not be a reason for find-
ing it unreasonable.

52 Inthe present case, the remedy granted by the board is directly related to the breach of the Act
not only in kind but in extent. Although the issue has since been rendered moot, the effect of the
order would be to specifically reverse the conduct that was found to be in violation of the Act. As 1
read the order, it is likely that the organizing activities must be confined to that narrow strip of
property immediately before the entrance to Eaton's at the level of two-below for perhaps one-half
hour each day both before opening and after closing. The remedy, therefore, "flows from the scope,
intent and provisions of the Act itself". Its novelty renders it neither unreasonable nor incorrect.

53  The applicants submit, however, that the order infringes their rights to demand removal of the
union organizers pursuant to the provisions of the Trespass to Property Act. Section 2(1) of this Act
states:

2(1) Every person who is not acting under a right or authority conferred by law
and who,

-

54
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(a) without the express permission of the occupier, the proof of which rests on
the defendant,

(i)  enters on premises when entry is prohibited under this Act, or

(ii) engages in activity on premises when the activity is prohibited under
this Act; or

~ (b) does not leave the premises immediately after he is directed to do so by the
occupier of the premises or a person authorized by the occupier,

is guilty of an offence and on conviction is liable to a fine of not more than
$1,000.

54 1 would note that this provision expressly recognizes an exception for persons acting under "a
right or authority conferred by law". The applicants seek to support their contention, however, by
reference to the decision of the Supreme Court of Canada in Harrison v. Carswell (1975), 62 D.L.R.
(3d) 68, 25 C.C.C. (2d) 186, [1976] 2 S.C.R. 200. This decision relates to the ability of a mall
owner to invoke an equivalent Manitoba statute against an individual picketing a tenant in support
of a lawful strike. It would appear to be distinguishable, however, in that the employee conduct had
no prior sanction. It did not arise as the result of an otherwise valid order issued by the Labour Rela-
tions Board. I do not read this decision as immunizing a mall owner from the reach of decisions and
orders issued pursuant to the terms of the Labour Relations Act. In this connection, I note the fol-
lowing passage from the majority reasons of Dickson J. at p. 83 D.L.R., p. 219 S.C.R.:

Anglo-Canadian jurisprudence has traditionally recognized, as a fundamental
freedom, the right of the individual to the enjoyment of property and the right not
to be deprived thereof, or any interest therein, save by due process of law.

(Emphasis added.)

55 1do not feel that anything further is gained by the applicants' characterization of their rights as
those of a third party. Suffice it to say that having been brought within the scope of the Act, they are
no longer a third party to the dispute.

56 Finally, I do not accept the argument of the applicants that s. 11 of the Labour Relations Act
impliedly excludes this kind of order. Section 11 states:

11. Where employees of an employer reside on the property of the employer,
or on property to which the employer has the right to control access, the em-
ployer shall, upon a direction from the Board, allow the representative of a trade
union access to the property on which the employees reside for the purpose of at-
tempting to persuade the employees to join a trade union.

S
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57 Section 11 is a limited and specific provision designed to deal with an unusual and well-
defined employment circumstance. I do not regard it as conclusive of the balance to be drawn in
unfair labour practice complaints relating to access involving non-employers.

58 The applicatidn is dismissed with costs payable by the applicants to the respondent union after
assessment thereof. The respondent Ontario Labour Relations Board did not seek or ask for costs.

Application dismissed.

541
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Competition Act
C-34

Cetermination of reviewable conduct and judicial arder

Faod (1] Where, cn agplication by the Commissioner, @ Court getermings that a parsen 5 engaging Inor has
engeged in reviewable condect under this Part, the court may aorder the person

(a) not to engage in the conduct ar substantially sirmfar reviemable conduct;

(&) to publish or ctherwise disseminate & notice, in such menner Bad at sudch limes g2 the court may specily,
ke bring ta the attentian of the class of pearsons likely to have been repched or affected by the concuct, the
nama pnder which the person carries on business and the determination made under this section, mduding

(i) a description of the evicwable conduct,
() the time peried and geagraphical zrea to which the conduct relates, and

(i) & descrigtion of the manner in which any reprasentation ar advertisement was disserminated, including,
where spplicatie, the namea of the gubdication or other medivm amaloyed |

(c} ta pay mn administrative monaleey penalty, in any mannear that the court speciies, In an ameunt nat
gxceoding

(i} i the case af an individua, $750.000 and, for each subsequent arder, $1,000,000, ar
[iiy &n bhe case of @ corporation, $10,000,000 ard, for cach subsequent arder, $15, 000,000, and

{cf] ir thee caze of condwct that is reviewable under paragraph 74.01( 1)), ta pay an amaunt, nat exceeding
the tatal af the amouwnts paid to the persea for the preducts in respect of which the condiect was crgaged in,
to be distributed ameng the perseas o whom the producks were sold — exoept whaolesalers, retallers ar cthor
distributors, to the extent that they have reseld or distributed the groducts — in any marner that the court

cansicers appropriste.
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Gomypetition Tribunal %r*"%’ ribunal de la Concurrence
-

Relecence: Commissioner of Competition v. Enbridge Services Inc., 2002 Comp. Trib. 09
File no.: CT2001008
Registry document no.: OMEa

M THE MATTER OF an application by the Commissioner of Competition for a consent order
pursuant to sections 79 and 105 of the Competition Act, B.8.C, 1985, ¢, C-34, as amended;

AND IN THE MATTER OF certain practices of anti-competitive acts by Enbridge Services Inc.
within cenain markets in the province of Ontario;

AND IN THE MATTER OF an abuse of dominant position in the supply of conventional or
power vented natural gas fuelled water beaters not used for commercial purposes and related
services within certain markets in the province of Ontario.

BETWEEN:

The Commissioner of Competition
{applicant)

and
Enbridge Services Inc.

{respondent)

Date of hearing: 20020220
Member: McKeown 1. (Chairman), Lawrence P, Schwartz and Gerry Solursh
Date of order: 20020220

Order sipned by: McKeown .

CONSENT ORDER
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57.

[1] FURTHER. TO the application of the Commissioner of Competition (the
“Commissioner”) pursuant to sections 79 and 108 of the Comperition Acf (the “Act™) R.8.C.
1985, c. C-34, as amended, for & Consent Order prohibiting Enbridge Services Ine, (“ESI™) (the
“Respondent™) from engaging in certain anti-competitive ects and from an order to redress the
anti-competitive situation created by these acts;

2] AND UUPON READING the Motice of Application dated December 17, 2001, the
Statement of Grounds and Material Facts, the Consent Order Iinpact Statement, the Draft
Consent Order and the Consent of the parties, filed herein;

[3] AND ON CONSIDERING THAT the Commissioner and the Respondent have reached
an agreement which is reflected in the Draft Consent QOrder;

4]  AND ON CONSIDERING THAT the Commissioner is satisfied that, on the basis of the
considerations outlined in the Consent Order Impact Statement, the remedics provided herein, if
otdered, will be sufficient to eliminate the substantial lessening or prevention of competition in
the supply of conventional or power vented natural gas fuelled water heaters not used for
commercial purposes (“water heaters™) and related services caused by the practice of anti-
competitive acts, by the Respondent; '

[5] ANDIT BEING UNDERSTOOD by the parties that the Commissioner has alleged
ceriain material facts, and that, though the Respondent does not aceept all of the facts alleged by
the Commissioner, the Respondent docs not contest the Statement of Grounds and Material
Faets or the Consent Order Impact Statement for the purposes of this application or in any
proceeding initiated by the Commissioner relating to this Consent Order, including an application
to vary or rescind this Order under section 106 of the Act;
[6] ANDON THE HEARING of counsel for the parties in respect of this Application;

THE TRIBUNAL OEDERS THAT:
Definitions
[T} For the purposes hereo

{a) the term “wafer feafers” means conventional or power vented natural gas fuelled water
heaters not used for commercial purposes;

)  the term “gffective date™ means the effective date of the issuance of the Consent Order;

[ the werm “exisiing customers™ refers to customers renting water heaters from ESI prior to
the implementation by ESI of the terms of this Consent Order; and

id) the term “mew customers” refers to customers for whom ESI has installed new water
heuters for rental purposes afier the implementation by ESI of the terms of this Consent Grder.



For greater cerlainty, a cusiomer ceases (o be an existing customer and becomes a new customer
for purposes hereof if ESI replaces the existing customer™s rental water heater after the effective
date with & new water heater and the customer signs a new rental water heater contract with ESI
meeting the terms and conditions of this Consent Order.

General

[8]  Unless otherwise specified, the terms hereof shall apply to existing customers and new
CUSLOMCTS.

Disconnection and Return of ESI Rental Water Heaters

[9]  The following apply with respect 1o the disconnection and return of ESI rental water
heaters:

(a) ESI shall not prevent athers from disconnecting ESI rental water heaters or, if such water
heaters are otherwise disconnected, from returning such water heaters;

(b)  ESI shall designate sites for the return of ESI rental program water heaters by others and
these sites will include all ESI district Heating, Ventilation, Air Conditioning (hereinafter
“HYAC™) offices and the office locations of ESI's independently operated HVAC franchisees
fthe “Retumn Locations™), with retumns permnitted at a minimum for the hours between 8 a.m. and
& p.m. Monday through Saturday. Schedule “A™ contains a list of the current Return Locations.
ESI may change the Reiurn Locations from time to time in the ordinary course of aperating its
business and may designate additional Return Locations, whether operated by ESI or on ESI's
behal{ by other parties;

{c) where a customer notifies ESI that he/she intends to retumn an ESI rental water heater, and
there is a Return Location within 20 miles (32 kilometres) of the customer’s address then ESI
will permit the customer to elect to either:

{i) have a qualified, Heenced third porty disconnect the water heater and then return the water
heater or have the water heater refumed (a1 customer’s expense) o a Return Location during its
normal hours of operation; or

(ity  request ESI to disconnect and pick-up or pick-up the water heater from the customer’s
address, in which case ESI subject to subparagraph 9(e)iii), may charpe a disconnection and
pick-up charge not 1o exceed 575.00.

ESI may also offer the customer the option of keeping the water heater, in which case disposal
will be the customer's responsibility. However, the customer is not required to accept this
altcrnative;
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{d}  where a customer notifies ESI that he/she intends to return an ESI rental water heater, and
there is not a Retum Location within 20 miles (32 kilometres) of the customer's address then ES]
will permit the customer to elect either to:

(i) have a qualified, licenced third party disconnect the water heater and then retum the water
heater or have the water heater returned (at customer’s expense) to a Return Location during its
normal kours of operation; or

{iit  reguest ESI 1o disconnect and pick-up or pick-up the water heater in which case ES1 will
not assess any disconnection andfor pick-up charge.

In any such case {i.e. where the nearest Return Location is more than 20 miles (32 kilometres)
from the customer's address) ESI may also offer the customer the option of keeping the water
heater, in which case disposal will be the customer's responsibility. However, if the customer is
unwilling to accept this alternative, ESI must pick-up the water heater (as provided for in
subparagraph S{d)ii)};

(&) where ESI is requested by a water heater rental program customer to disconnect and pick-
up or pick-up an ESI rental program water heater:

(i) ESI shall perform such service within two (2) weeks following receipt of such request;

(i)  ESI shall not assess water heater rental program customers additionsl rental charges after
the charge for the month during which pick-up took place; and

(iii)  if the pick-up is not conducted within twa (2) weeks of the customer request, any $75.00
disconnection and pick-up or pick-up charge otherwise contemplated pursuant to subparagraph
S{e)(ii) and further rental charges shall not be imposed;

(f  failure 10 comply with the time period set out in subparagraph 9(¢)(i) shall constitute an
immediate breach of this Consent Order subjeet to ESI providing the Commissioner with
adequate written explanation for the failure to comply;

(g)  subject to subparagraph 9(c){i) hereof, if 4 customer or another third party returns a
disconnected water heater, ESI shall not assess pick-up, administration or other such charges to
water heater rental program customers of ESI to disconnect ot return water heaters.

Rental Water Heater Exit Charges, Fees and Penalties

[10] The following apply with respect to rental water heater exit charges, fees and penalties:
(a) subject to paragraph 10(b), ESI shall allow existing customers to cease renting water
heaters from ESI without paying any rental exit or cancellation charges, fees, or penalties

{eollectively “exit charges™), including but not limited to any installation cost recovery or
administration charges;

>y
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{b}  inthe case of existing customers who rent water heaters from ESI which were installed
prior 1o the effective date, ESI may apply commercially reasonable and non-diseriminatory exit
charpes until each such water heater is five (3) years old;

{c)  ESI shall allow cxisting customers covered by paragraph 10(b) to exit their water heater
rental contract upon notification to ESI with no exit charges applying thereto after such water
heater becomes five (5} years ald;

{dy  ESI contracts with new cusiomers may include an initial rental period of a maximum of
five (3) years during which commercielly reasonable and non-diseriminatory exit charges may
apply,

{¢)  thetenns of any contracts entered into in accordance with paragraph 10(d) hercof shall
allow, following the completion of the inital five (5) year period or less, such customers to exit
their water heater rental contract vpon notification to ESI, with no exit charges applying thereto;

(f) exil charges (whether for existing or new cusiomers) are not to exceed 5125.00 for any
water heater during yeor one, and are to be reduced by 510,00 after each vear from the date of
installation of the waler heater;

(g}  during the period while any existing customer is subject 1o exil charges as provided for in
paragraph 10(b), ESI may not increase the water heater rental charge for such customer other than
through percentage increases (if any) reflecting inflation over the period since the last rental rate
adjustment; and

(%)  ESI contracts entered into in sccordance with paragraph 10{d) with new customers shall
contain pre-stated rental rates for the indtial five (5) vear or less contract period dunng which exit
charges may apply. Such rate(s) shall be expressed as a single rate for the entire period or as
different mtes each to be effective during specified periods of time, or may be based on an
expressly stated escalation formula to reflect inflation.

Buy=-0Out Price Schedule
{11]  The following apply with respect to the Buy-Out Price Schedule:

{a)  EBI water heater rental contracts entered into with new customers shall include a fixed
Buy-Out Price Schedule (“Schedule™) for the rented heaters. A model Schedule respecting new

customers is attached hereto and marked as Schedule “B” and shall form an integral part of the
Consent Order;

(b)  ESI shell provide existing customers with a Schedule for their rented water heaters, A
mode] Schedule respecting existing customers is attached hereto and marked as Schedule “C"
and shall form an integral pan of the Consent Order. The Buy-Out Price for existing customers
will be based on ESI's current retail prices at the time the Schedule is produced and adjusted to
eliminate the impact of inflation since the time of installation; and



{c) ESI shall not offer different rental rates or rental water heater Buy-Out Prices to new and
existing customers that are renting water heaters of a similar model and age, cxeepl o the extent
that such differsnces reflect legitimate differences in the cost of providing service to different
proups of customers, based on such factors as location and water conditions.

Other Water Heater Terms, Conditions and Operations
[12] The following apply with respect to other water heater terms, conditions and operations:

(a) ESI shall not enter into or withdraw from any arrangement, agrecments or transaction in
regards 1o water heaters or make any chenges 1o their operations that would be contrary or
inconsistent with the intended purpose of this Order, namely, t eliminate anti-competitive
behaviour for the ultimate purpose of promoting and protecting competition in the markets
affected;

(b)  without limiting the generality of paragraph 12(a), ESI's other terms, conditions and
pperations with respect to the reatal of water heaters will not erect undue barriers to entry and to
cormpetition in the market for water heaters; and

(<) without limiting the generality of paragraphs 12(a) and 12(b), ESI's rental water heater
terms, conditions and operations relating to:

{i) the assessment and recovery of damage to returned water heaters; and

{ii}  the limitation of ESI's liability with respect to the disconnection or the return of rental
water heaters by others;

shall not ereate the above mentioned effects,
Commissioner’s Approval
[13] The following apply with respeet to the Commissioner’s approval:

{a) this Consent Order evidences the Commissioner's acceptance of the terms and conditions
applicable to contracts with new and existing customers, all as modified to give effect 1o the
terms of this Consent Order. A copy of those terms and conditions are attached s Schedule “D”
and form an integral part of the Consent Order. Any subsequent material changes to such terms
and conditions, to the extent such lerms and conditions materially affect the matters addressed by
this Consent Order, shall be submitted to the Commissioner for approval in advance of their
implementation. The Commissioner 5.hailrrtspnnﬂ definitively within thirty (30) days following
the submission by ESI to the Commissioner of any such revised contractual terms and conditions
proposad for the ESI water heater rental program;

(1.



{by  without limiting the generality of the foregoing, ESI shall submit to the Commissioner for
approval the terms and conditions relating to the items referred 1o in paragraphs 9 and 10 hereof;
and

(¢}  where the Commissioner's approval is sought pursuant to this Consent Order and such
approval is not granted or if a decision of the Commissioner is unreasonably delayed or withheld,
ESI may apply to the Competition Tribunal for directions.

Implementation
[14]  The following apply with respect to implementation:

{a)  within forty-five (45) days of the effective date, ESI shall amend the terms and conditions
applying to existing customers 1o comply with the Consent Order;

(b within forty-five (45) days of the effective date, EST shall amend the terms and conditions
effered to new customers (o comply with the Consent Ocder; and

{c}  within forty-five (45) days of the effective date, ESI shall modify its activities and
operations o comply with this Consent Order.

Notification
[15]  The following apply with respect to notification:

(a)  subject to paragraph 15(d), within forty-five (45} days following the effective date, ESI
shall notify in writing all existing customers concerning the terms of the Consent Crder, the terms
of which notification shall be subjeet to consultation and joint agreement between ES] and the
Commissioner;

{b)  notification for paragraph 15(a) will be by way of bill inserts and press releases the terms
of which shall be subject to consultation and joint agreement between ESI and the
Commissioncr,

(€) ESI may amend the rental water heater terms and conditions for exisling customers o
implement or which are consistent with the provigions of the Draft Consent Order before the
effective date;

(d)  any amendments referred to in paragraph 15(¢) shall immediately be notified to these
eustomers before they are implemented. Netifieation will be by way of bill inserls and press
releases the terms of which shall be subject to consultation and joint agreement between ESI and
the Commissioner. The notification shall include an explanation of the reasons for these

changes, Further notification shall be given as is required to give full effect to paragraphs 13(a)
and 15(bY;
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{e)  within forty-five (435) days following the effective date, ESI shall notify in writing all of
ESI's affiliates, directors, managers, owners, officers, shareholders, agents and emplovees and o
any of its subsidiaries, assignees and their agents and employees in writing of the terms of the
Consent Order. The terms of such notification shall be subjeet to consultation and joint
agreement between ES1 and the Comumissioner. In addition, a copy of the Consent Order ghall
be provided or made reasonably sceessible to such persons. In addition, ESI shall direct such
persans to operate and manage the business in aceordance with the terms of the Consent Order;
and

(fi  within sixty (60) days following the effective date, ESI shall provide to the Commisgioner
a certification by the president of EST that such notifications and copies required in
peragraphs 15(a), 15(k), 15(d), and 13(e) have been sent.

Application
[16] The Consent Order applies as follows:

{a)  ESI shall edhere to all the provisions of the Act and in particular to strictly avoid any act
that may be anti-competitive by the recreation of any undue barriers o entry with respect to the
ESI water heater rental program as outlined in the aforementioned paragraph 12;

(by  the Consent Order shall bind ESI, as well as, cach and every of the present and futune
affiliates, directors, owners, officers, sharcholders, agents and employees and to any of its
successors, subsidiaries, assipnees and their agents, employees or other person acting [or or on
behalf of ES1 with respect to any matter referred 1o in this Consent Order;

(c) without limiting the generality of the foregoing, the Consent Order governs any
subsequent purchaser, owner or operator of ESI's water heater rental business, whether through
purchase or restructuring or & joint venture partner with ESI; and

(dy  any contract transferring ownership of ESI or any part thereof in relation to water heaters
shall contain a specific written clause indicating the acceptance by such purchaser or joint venture
partner of the terms of the Consent Order.

Communications

[17] While all parties will be consulted on the contents and disscmination of any
comenunications with the media, such as press releases or to the public, the Commissioner shall
retain the final decision on his communications. The Parties agree to review the confidentiality
restrictions contained in any previous correspondence or discussions with a view 1o removing
restrictions that are no longer appropriate,



Other Matters
[18] The following apply with respect to other matters;

{a)  nothing in this Consent Order shall be construed as acceptance by the Commissioner of
the terms and conditions in the agreements between ES] and iis customers existing prior to the
effective date and the legal enforceability of such terms and conditions;

{b) ESI understands that the Cormmissioner has alleged certain material facts concemming
ESI's water heater rental program. It is understood that ESI does not necessarily agree with all of
the facts so alleged. However, ESI will not contest the Statement of Grounds and Material Facts
or the Consent Order Impact Statement for the purposes of this application and any proceeding
initiated by the Commissioner relating to this Consent Order, incleding an application to vary or
rescimnd this Consent Crder;

{c) the parties shall be bound by the terms of this Consent Order for & periad af ten (10) years
following the effective date;

{d)  for the purpose of determining or securing compliance with the Consent Order, subject to
legally recopnized privilege, and upon written request on reasonable notice to ESI, ESI shall
provide the Commissioner with:

(i) information relating to the ESI water heater rental program in the possession or under the
control of ESL. A signature, under oath, by a senjor officer of ESI confirming that all availeble
information, in respeet of the above, has been provided to the Commissioner; and'or

(it}  uvpon fve (5) days written notiee 1o ES] and without restraint or interference from it
sufficient opportunity to interview dircetors, officers, managers or employess of ESI concerning
ESI's water heater rental program. Such directors, officers, managers or employees may have
counsel present at these interviews;

e}  within three (3) months following the written request in paragraph 18(d) to ESL the
Commizsioner shall notify ESI in writing of any objections the Commissioner may have with
regard 1o any information in relation to paragraph 18(d);

(§3) ESI agrees to the issuance of a final Consent Order by the Competition Tribunal, on usual
terms, covering the matters agreed to herein,

{g)  the Competition Tribunal shall retain jurisdiction for the purpose of any application by the
Commissioner or EST to rescind or vary any of the provisions of this Consent Order in the event
of a change of circumstances or otherwise; and

(h)  inthe cvent of a dispute as to the interpretation or application of this Consent Order,
including any decision by the Commissioner pursuant 1o the Consent Order or breach of this



Consent Order by ESI, the Commissioner or ES] shall be at liberty to apply to the Competition
Tribunal for a further Order.

Maotice to the Partics
[19] The following shall apply with respect to notice to the partics:

{2) notices, reports or other communications required or permitted pursuant to any of the
terms of this Order shall be in writing and shall be considered to be given if dispatched by
persanal delivery, registered mail or facsimile transmission to the parties at the address or
facsimile number below:

b il o the Commissioner:

The Commissioner of Competition
Competition Burcau

Place du Ponage, Phase [

50 Victoria Street, 21* Floor

Hull, Quebec K1A 0C9

Facgimile:  (819) 353-5013
() il fo the respondent:

Enbridge Services Inc.

500 Consumers Road

Morth York, Ontario M2J 1P8

Attention: David M. Purdy

Facsimile:  (416) 753-7336

Aird & Berlis LLP

Suite 1800, Box 754

181 Bay Street

Toronto, Ontario W5J ZTS

Attention: Williamn G. VanderBurgh



Facsimile: {416) 863-1515
DATED at Toronte, Ontario, this 20* day of February, 2002
SIGNED on behalf of the Tribunal by the presiding judicial member.

(3) W.P. McKeown

'5_-.""‘



[20] SCHEDULE “A"

RETURN LOCATIONS
Enbridge Services - Water Heater Return Locations
Barrie 165 Ferris Lane
District 11 Barrie, ON L4M 2¥1
Warehouse 730

Richmond Hill West
District 02

Richrmond Hill East
District 10
Warehouse 728

Durham West
District 06
Warehouse T20

Durham East
District OF

Kawarthas
Dhstrict 08
Warehouse 724

Ottawea West
District 16
Warehouse 740

Onawa Maorth Vallay
District 18
Warehouse 744

United Themmo Group
20 Staffern Dr. #1
Concord, ON LaK 227

84 Industrial Road
Richmaond Hill, OMN L4C 2%1

513 Waslney Rd. 5
Ajax, ON L15 6WE

Perry Mechanical
285 Bloor St W.
Csghawa, ON L1H 7L1

1 Consumers Place
P.0. Box G568
Peterborough, ON K&J 628

80 Bill Leathem Drive
Mepean, ON K2G 642

115 Woodcrasat Drive
Pembroke, ON  KBA BY6

Ay



Citawa East
Dhistrict 17

Commercial

Mass Market
District B0

hMetro East
Dhistrict 05
Warehousa 718

Metro Northwest
District 01
Warehouse 710

Metro Scuth Central
Dislrict 03

Metro South West
Dristrict 02

Mississauga South
District 13

Warehouse T34

Mississauga North
District 14

Miagara
District 20
Warehouse 748

Grimshby
District 04
Warehouse 758

Climec Residential Inc.
G545 Belfast Rd. #6
Ottawa, ON K1G 4v3

B Leswyn Rd.
MNorth York, ON MBA 1K2

50 Munham Gate
Scarborough, ON MIP 2B4

89 Carlingview Drive
Toronto, ON. MaW SE4

Blue Flame Healing
37 Dufflaw Rd.
Morth York, ON MEBA 2W2

Martin Air
75 Ingram Dr.
North York, M6M 2LT

950 Bumhamthorpe Rd. W.
Migsissauga, ON L3C 384

JRL HVAC INC
278 Rutherford Rd. 5.
Brampton, ON LEW 3KT

3401 Schmon FPlwy.
F.0. Box 1051
Thorold, ON L2V 5W8

189 South Service Rd.
Grimsby, ON L3M 4HE



Hamilton
District 24

Halton
District 21

Caledon
District 15

Kitchener
District 22

Landon
District 23

Enbridge Business

Services

Groenal Heating & AC
&7 Frid Street

Lnit 16

Hamilton, ON LBP 4M3

Selact Energy
4361 Harvester Rd, #27
Burlinglon, OM LYM 604

Bramton Sheet Metal
180 HWY #T

YWest Bidg. B. North Hall
Brampton, ON LGV 1A1

Columbla Mechanical
35 Durward Place
Waterdoo, ON NZL 4ES

Complela Htg. & Clg. Ltd.
1112 Brydges St.
Londan, ON N5W 2BE

Stannalr Conditioning Inc.
2645 Skymark Avenua
Mississauga, ON L4W 4HZ
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121] SCHEDULE “B"
BUY-OUT PRICES fNew Customrers|
Sellin i r ial Wat

Use this table to find the buy-out price if you decide to purchase your rental water heater feom
Enbridge Home Services.

Simply find the column matching the size and type of your rental water heater and the age of your tank,
The age of tank is determined based on the installation date shown on the installer’s sticker on your
water heater. The type of tank is indicated by the installer’s initial at the top of the applicable column,

Prices shown do oot include taxes. Applicable taxes will be added to the prices shown.

WATER HEATER TYPE AND S1EE

AGE OF CV 40 Vs CV &0 FY Sthar PY 75
WATER HEATER (Conventienal | (Conventicna] | {Conventional DV 50 {Power vented
[Years) 40 Gallen) S0 Gallon) 60 Gallon) — 75 gallon)

or Direc
venled S
gallon)

21-1 Year
(Starting Price) 3514 5547 S545G SE91 S1158
1-2 403 514 543 854 1100
2-3 450 400 517 K14 1057
34 445 473 48] Erk ! 101
4-5 418 445 46 718 441
L 391 415 A3 aT77 BBO
6-7 361 4 398 G626 E13
7-B 330 51 353 571 743
&9 297 315 32T El4 1)
2-10 262 78 288 453 58D
1011 124 g 247 389 505
11-12 185 187 204 i 416
12-13 143 152 158 1448 ik
13-14 a9 10% 1073 171 13
14-15 52 55 5 on 1y
Orver 15 years 15 5 25 5 I5




Starting Frice

The price for water heaters less than one vear old is equal to the Enbridge Home Services retail sale
price for a comparable, installed water heater. This includes an amount to reflect our typical
installation charge.

Age Discount

The buy-out prices shown are determined by amoriizing the Starting Price over the expected useful life
of the water heater.’

Remember:

When you purchase your Enbridge Home Services water heater, our rental armangement ends. You will
b under no obligation to pay rent for subsequent months and you will be responsible for service and
maintenance of the water heater.

Need Help?

The chart an this table shows prices for almost all types of Enbridge Home Services rental water
heaters.? IF your water heater is not covered, or if you are not sure what type of water heater you have
or when it was installed, please call Enbridge Home Services at [1-800 - ]

Onur rental specialists will also be pleased 1o answer any questions you may have about your water
heater options,

! The amortization was based on a standard mongage table with an interest cost of 3. 8% and a 13
':.'E-‘EL'I' teEm.

* The natural gas water heaters included in the buy-out schedule, CV40, CV30, CV6D, PV30,
DV350, and PV75, represent 1.5 million of ESI's 1.20 million rental water heaters. This
represents 96% of ESL's installed rental water heater base.

7.
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SCHEDLLE "C"

BUY-OUT PRICES [Existing Custamers]

Belling Prices for Used Installed Residential Water Heaters

Usze this 1able to find the buy-ow price if you decide to purchase your rental water heater from
Enbridge Home Services.

Simply find the column matching the size and type of your rental water heater and the age of your tank.

The age of tank is determined from the installation date shewn on the installer’s sticker on your water

hicater,

Prices shown do pot include taxes. Applicable taxes will be added o the prices shown.

WATER HEATER TYFPE AND SIZE
AGE O W 40 OV 50 CV &l PV 20 ar DY PV 75
WATER HEATER [Conventiomal | (Conveativan]l | (Conventionul sh {Pawer vented
Years) 40 Gallon) S0 Gallon) i Gallon) {PFower vented 75 gallon)
o Dieect
wvented 50
gallon)
311 Year 5514 5547 & 560 5891 51,158
(Hturting Price)
1-2 475 S5 513 14 1,070
23 440 458 454 Tal 1]
34 413 430 454 T1S 919
4-5 386 414 415 ] BEE
56 s k| 387 (i 91
&7 a14 338 350 552 T1T
T8 20 J0g 3e 503 53
B4 256 Fi IR ddd 517
4-10 i1 236 244 5 500
10-11 184 194 203 Jra 415
11-12 145 154 164 152 7
12-13 106 113 117 184 139
13-14 &l Ti T 120 155
14-15 34 36 a7 29 e
Crver 15 years X5 L 5 25 15
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The price for water heaters less than one year old is equal to the current average Enbridge Home
Services retail sale price for a comparable, installed water heater. This includes an amount to reflect
our typical installation charge.

Age Discount

The buy-oul prices shown are determined by adjusting the Starting Price 1o eliminate the effect of
inflation from the date your water heater was installed * The adjusted price is then amortized over 15
years (the expected useful life of the water heater).”

Remember:

When you purchase your Enbridge Home Services water healer, our rental arrangement ends. You will

be under no obligation (o pay rent for subsequent months and vou will be responsible for service and
maintenance of vour water heater.

Meed Help?

The chart en this table shows prices for almost all types of Enbridge Home Services rental water
heaters,” If your water heater is not covered, or if you are not sure what type of water heater you have
or when it was installed, please call Enbridge Home Services at [1-800 _ - I.

Owur rental specialists will also be pleased to answer any questions you may have about your water
heater apiions.

' Discounting 1o take into ¢ffect the impact of inflation is done using the Ontario Consumer Price
Index as determined by Statistics Canada.

* The amaoriization was bascd on a standard morigape table with an interest cost of 5.8% and a 13
year lerm.

* The natural gas water heaters included in the buy-out schedule, CV40, CV30, CVe0, PVSO0,
D50, and PYT5, represent 1,15 million of ESI"s 1.20 million rental water heaters. This
represents 6% of ESI's installed rental water heater base.



[23] SCHEDULE "D"

Rental Water Heater Agreement
Terms & Conditions

Our Commitment

The water heater you rent fzom us is becked Fully by Enbridge Services [ne. Ouwr commitenent ta you, our rental custormce,
is 1o prowvide a reliable, rouble-free waler heater. Our coqrimitment includes:

Repair and maintenance of tie water beater with no service charges or parts replacement charges cxcepd in the
Tallowing crrcurstaciies:

{i} if wou {or & third party not authorized by us) damape the water heater or if repairs are necessary becauss of
use for which the water heater was not istended;

(i if thee weater keater requines de-liming, flushing or olber repair dus o water conditions (we cover oniy
diagnostic work in thess sinstons); o

(1) where venting of piping rsquires cleaning, repair of replacement,

_ Owr X-hour per day, T days per week emergency phome nurmber.
A rental arrangement that can be transferred 1o the next bameowner if vou sl your bome,

A bay-out eption under which you may elect to purchase your water beater at any {ime, for o pries discounted 10 take
irto zocoant 1he ape of the water heater, (See details bebowr}

A termination cption allowing yeu 1 have your water beater removed (see details below),

Customer Commitment
We will honour cur commitment over the wgelul Bfe® of e water beater, Tn reburn, you agres that

_ Yeuwill pay your rental charges when due, togeiber with imterest oo amy lase payments b inlercsl rales We may sol,
acling I.'Ea:-nn.a.-'!:lj.r.

_ We ntay clange owr rental rates from time to ime by snpouncing rale changes in advanee in bill inseris. {Dunng amy
pericds while vou are subject to removal charges (see below), your rate increases will not exceed a percentags
correspedding o e cusnulative rate of mflation in Ontarko since our lost rate imeresse. )

o willl use vour water hearer safely and responsibly, and in pamicular you will;

{i} ensure hat po combistible, haxandaus or Dammable materials ase wsed or stored near the water beater,

{ii] ensure that the water heater is not confimed 1o a location where i 1s diffeeult 0 seeviee or remove or where
thers is inadeguate veatilation,

® |iseful life of the ronied waier beater ends when Exbridge Home Servioes or 3 sstharined service provider decsis the pental walsr healer cenno
be reacorabilby repaised. (Forinstancs, when there is lermira) feibane of the imermal liniog ol the ok o when D waser heaer raquInag repior 15
grearer than 15 years oldl)

4.



{81} casure that venls and apenings are kept elear and elean; amd

(iv} provide us with access to the water heater whenever reasonably required for purposes of ingpeciian, repair or
remeoval,

Tt ig woaie resporsibility to ensure that the water heater is located inan ares with sufficient drunage in the vecinity and
theat the drainage is open and anrestricied, and that we will therefore not be responsible for damage cawsed if ibe water
heates leaks.

Except as permitied by vour buy-aut eption and fermination apticn under this agreement, yvou will not permit anyane
who hag gt been autharized by us 10 scevies, repair, maedify, move of disconnect ihs watsr beater,

You will be responsible far any damage to the water heater if caused by you or unsutherized third parties or by fire,
floed, acsident or other insurable risks.

Duripg the egm of this agreement the warer heater renaing our property, does not become a fixture, nod you will not
tamper with ooy tagls) or stickens) identifying the waler heater 28 renled cquipment.

1€ wou 5211 vour hame, vou will advise the parchaser that the water beater 35 reoled pursuant to this agresnicat. We will
permit the purchaser to assume your rights and cbligations undsr this sgreemend, effective from the date of sale,
provided that (1) the purchaser is pedified in e agreernent of puschase and sale that the water heater & rented and 55
sibject t these oo and conditions, and (it) vou sdvise us insdvance of the purchaser’s nome and the intencded date
of sale, We may also sceept performanee of your abligatiens (including payment obligations) from cther parites {such
05 temants), bt will not be requined 10 do s

We miay chodse o retam a eopy of this document in electronie form enly.

_Wemay inquire abear your credit history,

You agree tiat we may terminsts this agreement and remove the water heater if you fusl 1o meet any of yous
catnnitments,

At the end of the useful 6ife of your present water heater, you are not oblipated 1o reot and we are not obligated so
supply replacement equipment, unless wa mutanlly agree at the times,

Your Buy-out Optien

_ You may purchase your rental water beoter at pny time for the applh:ahla ape-educed price shown on the buy-out
schedule artached to this agreement. You may exercise your buy-out aptiom by notifying 1 in writing or by calling an
Enbridpe Heme Servicss rental specialist at | 1

When you exercise your buy-out option, you aceept the water heater in “as is® condition, subject o the balance of any
trapsfernble monufacturer's wammanty and vou assene esponsiallity Tor the water heater and it repair acd
maintznanca, You alsa agres to pay the buy-oal peice when invoiced by Enbridge Home Services,

Your Terminztion Option

You may terminats your rental and refumn your rentol waler heater b us af any time by notifying us in writing or by
ealling an Eebrdge Home Services rental specialist st [ ]. Depending on the circumstances, thers may or may
nol be charges associated with this termination of your remtal a3 provided for below.

If you tepminate your reclal less than fve {3) years afier the date your restal waler heater was installed, you agree to
pay o [remsoval chargefexit fiee]. This charge is 512500 dusing the fisst wear and declines by 510,00 per yeor ever Gie
next four (4) vears. Adter tse fifih vear there 15 no [removal charpeexit fee].

If wou ferminase the rental during the useful 1ife of your water beater and do el exereiss your buy-oa apticn, you
apree tp armange for the safe returm af he waler heater tous. Yoo have two altematives:



i

{ih  wau asay call us and aranpe for Enbridge Hoae Services 1o disconnset andfer rerrieve the water heater;
of
{ii} wau may bave o gualified third pary ddcoonest your fental water beater and then rebarm it safely to 2
desagnated Eabadpe Home Services location during resusn howrs. (Call Esbridgs Home Services for the
nearest bocation for retams.)
[f you chiase 1o disconnect and'es returs the water heater yoursell or through a thied pamy, you do 5o ot your 0w nisk
o you apres that you will sccept responsibility foc all damages or claims resuliing fram the disconnection, remaoval
ardd recwrn eof the water heater.
Il you chosse 1o have Enbridge Home Services disconpect, remaove or refrieve the rental woter heater, in most coses
there will be 5 §75.00 charpe for these services. [There i no charge if you are more than 32 km, {20 miles) from an
Entridge return location er if we £ail fo retrieve your water beater within teo weeks of wour reguest or your waler
benter hos been Tented for 1S years or moge.)
Yeur rental {incleding your abligation to make rental payments for subsequent menths) ends upon ue renem of the
witer heater in reasonable candition reflectng its age, oormal use and lecal conditicas. {1 we fail to retrievs the
water hexter within two weeks of your request, we wiall not charge rent far subsequent months.)
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COUNSEL
Far the applicant:
The Commissionner of Compatition
Josephine AL, Palumbo
For the respondent:
Enbridge Services Inc.
David M. Purdy

William G. VanderBurgh
Fred D Cass
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IN THE MATTER OF an application by the Dircetor of [nvestigation and Research
under section 79 of the Comperition Act, B.5.C. 1985, c. C-34;

AMD IN THE MATTER OF certain practices by
The D & B Companies of Canada Ltd.

BETWEEN:

The Director of Investigation and Research

Applicant

-and -

The [ & B Compames of Canada Ltd.

Respondent

« amd «

[nformation Besources, Inc.
Canadian Council of Grogery Distributors

Intervenors

CONSOLIDATED ORDER

78
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Dates of Hearing:
October 17-21, 24-28, 31, 1994;
Mowvember 1, 2, 4, 1994
April 3, 10-13, 18-21, 25-28, 1995
Presiding Member:
The Honowrahle Mr. Justice Willium P, MeKeawn

Lay Members:

Dir. Frank Roseman
Mr. Vietor L. Clarke

Counsel for the Applicant:
Dircetor of Investigation and Research

Denald B, Howston
Bruce C. Caughill

Counsel Tor the Respondent:
The I} & B Companics of Canada Lid.
John F, Rook, G.C.
Randal T, Hughes
Lawrence E. Ritchie
Faren B, Groulx
Counscl for the Intervenors:

Information Resources, Ine.

Calvin 5. Goldman, Q.C.

Gavin MacKenzie

Geoflrey P, Cormish

Canadian Council of Groeery Distributors

Paul Martin
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COMPETITION TRIBUNAL

CONSOLIDATED ORDER

The Director of Investigation and Research
13

The D & B Companies af Canada Lid,

UPON APPLICATION by the Director of Investigation and Research ("Director”) for an

order under section 7% of the Competition Ao, R.5.C. 1985, ¢. C-34;

AND ON HEARING the evidence and the submissions of counsel for the parties und the

inlecvenors;

AND UPON CONSIDERING THAT the ntervenor, Information Resources, Ine. ("I[R1Y)
has undertaken to the Tribunal that it will not enter into any exclusive contracts for the retailer

seanner data of retailers in Canada if the respondent 18 so prohibited;

AND FOR THE REASONS ssued on this date under separate cover,
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THE TRIBUNAL ORDERS THAT:

Definitions

L. In this arder,

{a) "Retailer" means o grocery or drug retailer only;

{b) "Retaler scanner data” means product identifving information provided on the bar-
coded label affixed by a manufacturer to products as well as data input by a retailer of such

products, which may include store identification, time of purchase and price, all of which

is reconded by the retailer's scanning apparatus;

(c) "Scanner-based" means based in whole or in substentiol part on scanner data; and

{d) "Market tracking service™ mcans a service used to momtor the progress and competitive

position of a product over lime.

Retailer Contracts

. {1} The respondent shall not enter into a contract which precludes or restricts a supplier
of retailer scanner data from providing a supplier or potential supplier of a scanner-based market

tracking service with access to scanner data or causal data necessary for the provision of that

SoTVICE,
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{2} The respondent shall not affer an inducement 1o a supplier of retailer scanner data to
restrict aceess by a supplier or potential supplier of a scanner-based market tracking service to

scanner data or cansal data necessary for the provision of that service.

(3] Without limiting the generality of subparagraphs {1) and (2), the respondent shall not
cnter into a contruct with a supplier of retailer scanner data which preseribes or limits the ferms
upon which the supplier of retailer scanner data may make its scanner data or causal daty necessary
far the provision of a scanner-based market tracking service available to a supplier or potential

supplier of that service.

{4} For a period of 24 months from the date of this order, the respondent shall not enter
into a contract with a supplier of retailer scanner data which requires the supplier of rewiler
scanner data, if it makes its data available to a supplier or potential supplier of a scanner-based

market tracking service on mare favourable terms, to make those terms available to the respondent.

3 {1} The respondent shall not enforce provisions in the respondent's existing contracts
which preclude or restrict a supplicr of refailer scanner data from providing access o scanner data
or causal data necessary for the provision of a scanner-based market tracking service to a supplier

ar potential supplier of that scrvice.

{2} Without limiting the generality of subparagraph (1), the respondent shall not enforce

the following provisions in its existing contracts:
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(2} "exclusivity” provisions which preclude or restrict a supplier of retailer seanner data
from making scanner data or causal data necessary for the provision of a scanner-based

market tracking service available to a supplier or potential supplier of that service;

{b) "preferred supplier status" provisions which preclude or resiriet a supplicr of retatler
scanner data from making scanner duta or cawsal data necessary for the provision of a
scenner-based market teacking service available 10 a supplier or potential supplier of that
servige, or which provide for lower payments by the respondent if the data are made

available (o a supplier or potential supplicr of that service; and

(c) provisions which prevent a supplier of retailer scanncr data from making scanner data
or causal data necessary for the provision of a scanner-based market tracking service
avatlable (o a supplier or potential supplier of that service on terms as or more favourable
than thosc under which it 15 made avalable 1o the respondent, or which require the supplier
of retailer scanner data, if it makes its data available to a supplier or potential supplier ol
a scanncr-hased market tracking service on more favourable terms, o make those torms

available 1o the respondent.

Manulacturer Contracts
4, (1) The respondent shall not enforce any provisions in its existing contracts for the supply

of scanner-based market tracking services which
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(a) prevent the customer from giving notice of termination during any "minimum

commitment period”;

(b)) require the customer to give more than eight months notice; or

{c) require the customer o pay a penalty or lose a discount for early termination of s

contract with the respondent.

{2} Fora peried of 18 months from the date of this order, the respondent shall not enter

o any coniracts for the supply of scanner-based marker tracking services which

(a) prevent the customer from piving notice of termination during any "minimum

commitment period";

ih) require the customer o give more than eight months notice; or

i€} require the customer to pay a penalty or lose a discount for early termination of is

contract with the respondent.

Historical Scanmer Duta

5. {1} This paragraph shall have ¢ffect for nine manths from the date of his order.
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{2) Suhjeet to subparagraph (3), upon the request of a supplier or potentiel supplier of o
scanner-based market wacking service, including 1RI, and if directed 1o do so by a supplier of
retailer scanner data which has not reteined 115 own historical scanner data for the celevant peciod,
the respondent shall provide to the supplier or potential supplier of a seanner-based market
tracking service the historical scenner data which it has [or that supplier of retailer scannet data
for the fifteen months prior to the request by the supplier or potential supplier of the service,
whether the data are in the form orngmally received from the retailer or otherwise. The respondent
shall be entitled to take reasonable steps to ¢lean up its historical data in order to protect its sample

design and related proprietary duta.

(3} The respondent need not comply with the request by a supplier or potential supplier
of a scanner-based market tracking service if the supplier or potential supplier of the service does

Tt AT

{2) to puy 50 percent, if only one request is received for the data, or a proportional share,
if more than one request is reccived for the data, of any reasonable, documented cosis
already incurred by the respondent in cleaning up the historical scanner data where the data

are no longer in their original form;

(b} to pay 10M percent of the respondent’s reasonable expenses of providing the data to the

supplier or potential supplier of the service; and
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{c) to puy 100 percent, if only one request is received for the data, or a propottional share,
if more than onc request is received for the data, of any reasonable, documented costs
incurred by the respondent in manipulatng or reformatting the historical scanner dafa in
order (o mask its sample design prior to providing the data to the supplier or potential

supplier of the service.

{4) In the event of a disagreement regarding the terms of this paragraph, the Director or

the respondent may apply to the Tribunal for further directions.

Ceneral
B, The respondent shall forthwith deliver copies of this order to all persons to whom it
presently supplies scanner-based market tracking services and to all persons from whom it

presently obtuins scanner data.

7. (13 Far a period of two years from the date of this order, the respondent shall, wpon the

request of the Director, provide copies of

(a) any contract or proposal pertaining 1o the supply of retailer scanner data or causal data

necessary for the provision of a scanner-based market tracking scrvice, and

e -
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{b) any contract, service request, letter of intent or proposal pertaining to the provision of
scanner-bused market tracking services by the respondent, which may be required by the

Director for purposcs of monitoring compliance with this order.

{2} The Director shall treat the copies of documents oblained pursuant to this section s

confidential.
g, This order applies to the successors and assigns of the respondent.
g, [n the event of a dispute, the Dirgctor or the respondent may apply to the Tribunal for a

further order interpreting any of the provisions of this order.

DATELD at Ottawa, this 30th day of August, 1995,

SIGNED on behalf of the Tribunal by the presiding judicial member,

(21 WP, Mekeown
WP, Mekeown

g7,
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EB-2009-0005

IN THE MATTER OF the Ontario Energy Board Act, 1998,
5.0. 1898, c. 15, {Schedule B):

AND IN THE MATTER OF a Motice of Intention to Maks
an Crder for an Administrative Penalty against Universal
Energy Corporation

ORDER

Whereas pursuant to section 112.5 of the Oniano Energy Board Acl, 1988, tha Board
issued a Motice of Infention to Make an Qrder ("Motice™) for the payment of an
Administrative Penalty in the amount of $200,000 against Universal Energy Corporation
{"Universal’) on January 5, 2009;

And whereas Universal was informed that it had fifteen days after receiving the Notice
to give notice (o the Board requinng the Board to hold a hearing and Universal has
decided not to request a hearing;

And whereas upon further review 3 of the 7 transactions that wera idenfified in
paragraph 3 of the Notice have been withdrawn;

And whereas Universal has offered to provide the Board with an Assurance of
Voluntary Compliance, a copy of which is attached as Appendix A (the "Assurance’);

And whereas Universal has agreed o pay a reduced amount of $127,500;

NOW THEREFORE THE BOARD ORDERS THAT:

Purzuant to section 112.5 of the Act, the Board directs Universal to pay an
administrative penalty in the amount of 3127 500 by chegue payable to the Ontario
Energy Board on or before February 20, 2008,

DATED af Taronto, January 20, 2009,
Criginal signed by

Eirstan Walli
Board Secratary



Assurance of Voluntary Compliance
Pursuant to s. 112.7 of the
Ontario Energy Board Act, 1998

Universal Energy Corporation

EB-2009-0005
January 20, 2009

37.



Universal Energy Gorporation
EB-2009- 0005

Agsurance of Valuntary Compllance
Filed: January 20, 2005

| INTRODUCTION

By Notice of Intention to Make an Order (the "Notice™} under section 112.5 of the
Ontario Energy Board Act, 1998, (the “Act”) for an administrative penalty issued January
§, 2008 the Board announced that it intended to make an order against Universal
Energy Corparation {"Universal”) to pay an administrative penalty in the amount of
$200,000.

Pursuant to 5. 112.2(4) Universal was advised that it could, within 15 days after
receiving the Motice, give notice to the Board reguiring the Board to hald a hearing.

While Universal has addressad many of the issues identified in the Notice and does not
agree with all of the allegations contained in the Notice, Universal has agreed to pay a
reduced amount of 3127 ,500 and the Board has accepted paymeant of this reduced
amount an, inter alia, the following grounds:

a) Universal has agreed to enter into an Assurance of Voluntary Compliance on the
terms contained herein;

by The vast majonty of customer calls and transactions that were the subject of the
Motice occurred during the pericd March — May 2007,

c] The vast majority of the customer calls and transactions that were the subject of
the Motice were caught by Universal's Quality Assurance department and did not
result in customer enroliments;

dy 3 of the 7 transactions that were identified in paragraph 3 of the Nofice have
been withdrawn;

g) In response to Board compliance staff's reguest for remedial action, Universal
voluntarily re-trained its customer service representatives, changed its customer
scripts as necessary and submitted them to Board staff for review, and offered to
contact and agree to cancel affected customers.

-

qo



Universal Enargy Corparation
EE-200%- D005

Assurance of Voluntary Compliance
Filed: January 20, 2009

Il. ASSURANCE OF VOLUNTARY COMPLIANCE

Universal commits to the following:

1. Any low-volume consumer [“consumer” ) who was supplied electricity as a result
of a reaffirmation call completed during the pericd covered by the Formal Review
(March to May 2007) or the Retail Compliance Review (June 2008), in which one
of the alleged misleading statements (as specified in paras. 1{a)-(¢) and 2{a)-(e)
of the Nofice) was made, may request cancellation of his or her contract, in which
case, the consumer's cantract will be cancelled without penalty, the consumer's
supply will be returnad to the applicable utlity's requlated supply and the
conasumer reimbursed for 100% of the difference betweean the contract price and
the applicable requlated electricity price for the period that Universal had
supplied the consumer

2. For a pericd of eighteen maonths, Universal commits to conducting quality
assurance audits of all positive reaffirmation calls. These reviews will be
conducted in the manner described by Universal in the filings with the Board in
response to the Information Request dated August 19, 2008 (Retail Compliance
Review), except that Universal will perform the review within a week of the
reaffirmation calls. Universal commits to file a quarterly report to the Compliance
Office that identifies the volume of positive reaffirmations conducted in the
quarter and the results of the quality assurance program, including any remedial
actions taken.

3. For a pericd of eighteen months, Universal commits to repert in a quarterly report
to the Compliance Office on any disciplinary action taken as the result of its
quality assurance audits of all positive reaffirmation calls.

4. For a period of eighteen months, Universal commits to provide to the Board on a
canfidential basis a copy of all of its reaffirmation scripts and all prepared
materials for use by reaffirmation agents (e.g. O&As and rebuttal scripts), within
3 business days of such reaffirmation scripts and materials being implermeanted
by Universal.

Dated: January 20, 2008

Lk
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EB-2009-0008

IN THE MATTER OF the Ontario Energy Board Act, 7998, 5.0.
1958, c. 15, {Schedule B},

AND IN THE MATTER OF a Motice of Intention to Make an Ordar
for an Administrative Penalty against Summitt  Enargy
Managemeant

ORDER

Whereas, this Qrder supercedes and replaces in its entirety the Order dated
January 21, 2009,

Whereas, pursuant to section 112.5 of the Onlario Energy Board Act, 1998 (the "Acl’),
the Board issued a Notice of Intention to Make an Order for the payment of an
Administrative Penalty against Summitt Enargy Management (“Summitt’) on January 5,
20089.

And whereas Summitt has provided the Board with an Assurance of Voluntary
Compliance, a copy of which is altached as Appendix A (the “Assurance”) and has
voluntarily agreed to pay the amount of $70,000.00 to the Beard on or before February
20, 2009,

And whereas, the Board has determined that the Assurance and the terms st out
tharein along with the payment of $70,000 settles this matter,
THEREFORE THE EQARD ORDERS THAT:

pursuant to 5. 112.5 of the Act Summitt pay an administrative penalty in the amount of
570,000 by chegue payable to the Ontaric Energy Board on or before February 20,
2009,



c:}r 5.
Ontario Energy Board

Motwithstanding that the date of the herein Order is January 30, 2008 it has effect from
January 21, 2009 and operates as if it was issuad on such date.

DATED at Toronto, January 30, 2009,
Onginal sigred by

Kirsten WVWalli
Board Secretary
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T
Summitt Energy Managemant Int,
EE-Z00%- 400G

Assurance of Voluntary Compliance
Filad: January 20, 2009

Assurance of Voluntary Compliance
Pursuant to s. 112.7 of the
Ontario Energy Board Act, 1998

Summitt Energy Management Inc.

EB-2002-0006
January 20, 2009
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Summitt Energy Managoement Inc,
EBE-2009- DO0G

Assurance of Voluntary Compllance
Filed: January 20, 2008

|. INTRODUCTION

By Motice of Intention to Make an Order under section 112.5 of the Crfaric
Energy Board Act, 1998, (the “Act’) for an administrative panalty, issued January
5, 2009 (the “Maotice”) the Board announced that it intended to make an order
against Summitt Energy Managemeant {"Summiil’} to pay an administrative
penalty in the amount of $100,000, Pursuant to 5. 112.2(4) Summitt was advised
that it may, within 15 days after receiving the nolice, give notice to the Board
requiring the Board to hold a hearning. Summitt has elected not to request a
hearing and in order o fully and finally resolve this matter Summitt is prepared to
pay an administrative penalty in the amount of $70,000 and enter into this

Assurance of Vaoluntary Compliance.

Il. ASSURANCE OF VOLUNTARY COMPLIANCE

Whila Summitt has addressed many of the issues identified in the Notice and
does not necassarily agree with all of the allegations contained in the Nolice,
Summitt has agreed to pay a reduced amount of 570,000 and the Board has
accepted payment of this reduced amount on, inter alia, the following grounds:

1. If Surnmitt receives a complaint from a consumer and Summitt is satisfied
that the record confirms that the consumer has been supplied anangy as a
result of a reaffirmation call completed during the period covared by the
Formal Review (September 2007 to April 2008) and the Retall Compliance

Raview (March 28, 2008 to Juna 13, 2008), and the consumer was offerad

a2
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Summitt Energy Managament Inc,
EB-2009- 000G

Agssurance of Veluntary Compllance
Filed: January 20, 2005

a 10 day rescission of the reaffirmation on that reaffirmation call, Summitt
will agree with the consumer that the consumer’s contract will be
terminated, the consumer's supply will be returnad to the applicable
utility's regulated supply and the consumer reimbursed for 100% of the
diffarence between the contract price and the applicable regqulated enargy
price for the pericd that Summitt had supplied the consumer,

2. For a period of eighteen maonths, Summitt commits fo conducting quality
assurance audits of at least 20% of its reaffirmation calls commeancing no
later than February 1, 2009. For contracts entered into after that date, the
reviews will be conducted in the manner described in the filings with the
Board in response to the Information Request dated August 15, 2008
(Retail Compliance Review), except that Summitt will perfarm them on a
weekly basis with respect to the previous week’s calls. For a period of
gighteen manths, Summitt commits to file a quarterly report to the
Compliance Office that identifies the volume of positive reaffirmations
conducted in the quarter and the resulis of the quality assurance pragram,
including remadial steps takan.

3. Summitt commits to establishing a reaffirmation agent discipline program
{similar to its existing door-to-door agent program}, that sets cut the
discipling and remedial steps taken to comect the issue {i.s. refraining,

suspension, termination etc) by no later than February 1, 2009,

Legal® 30363501
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Summitt Energy Managemeant Ing.
EB-2D03- 000G

Assurance of Voluntary Compliance
Filed: January 20, 2009

4. For a period of eightean manths, Summitt commits to provide to the Board
on a confidential basis a copy of its reaffirmation scripts and all prepared
materials for reaffirmation agents (e.0. Q&As and rebuttal scripts), within
three business days of such reaffirmation scripts and matenals being
implemantad by Summitt.

Dated: January 20, 2009

Lega"3935840.1
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