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 SEQ CHAPTER \h \r 1
Thursday, February 18, 2010


--- Upon commencing at 9:36 a.m.


MR. KAISER:  Please be seated.

The Board is sitting today in connection with the Procedural Order issued February 9th, 2010.  On January 27th of this year, the Board issued its Decision and Order finding Toronto Hydro-Electric System in breach of section 28 of the Electricity Act and sections 2.4.6, 3.1.1 and 5.1.9 of the Distribution Code. 


The Board determined in that decision that we would hear oral submissions on February 22nd as to the appropriate remedy and Orders that the Board should issue as a result of those breaches.  That date was subsequently amended to today's date.

May we have the appearances, please?


APPEARANCES:


MR. ZACHER:  Good morning, Mr. Chair, Ms. Chaplin.  Glenn Zacher and Patrick Duffy appearing as compliance counsel.


MR. KAISER:  Mr. Zacher.


MR. VEGH:  Good morning, Mr. Chair, Ms. Chaplin.  George Vegh appearing on behalf of Toronto Hydro, and I am joined by Colin McLorg, manager of regulatory policy and relations at Toronto Hydro.


MR. KAISER:  Mr. Vegh.


MS. KILBY:  Good morning, Mr. Chair and Ms. Chaplin.  I am Christine Kilby, counsel to the EDA, and with me is Maurice Tucci from the EDA.


MR. STEVENS:  Good morning, Panel.  My name is David Stevens.  I'm here for the Smart Sub-Metering Working Group.


MR. KAISER:  Mr. Stevens.


MS. CAMPBELL:  Donna Campbell and Adrian Pye for Board Staff.


MR. KAISER:  Thank you.

Mr. Zacher.


MR. ZACHER:  Mr. Chair, the purpose of this phase of the proceeding is to fix an appropriate remedy or remedies to address the contraventions that the Panel found were committed by Toronto Hydro.  I am pleased to report, and you will notice from materials that were filed in the last couple of days, that compliance counsel and Toronto Hydro have agreed on a proposed form of Order which we wish to jointly submit to the Panel for its consideration and approval.  


I have spoken with my friends, Mr. Stevens and Ms. Kilby.  I understand both are, on behalf of their clients, in agreement with the form of Order.  I believe Mr. Stevens may have a couple of additional clauses or points which he would ask be added to the Order, so I think he intends to make brief submissions on that, but, otherwise, is in agreement generally with the form of Order, as is Ms. Kilby. 


What I would propose to do is just to walk the Panel through the proposed form of the Order, the terms, and explain why, in our submission, the terms are appropriate.  Alternatively, if you have had sufficient time to consider it and just have questions, I am happy to entertain those questions, and then turn things over to Mr. Stevens and Mr. Vegh.


MR. KAISER:  Does this Order say it is going on consent?


MR. ZACHER:  It does not indicate it is going on consent, but I don't believe there is any issue with -- 


MR. KAISER:  I suppose you could add that.


MR. ZACHER:  That's correct.


MR. KAISER:  Thank you.  Go ahead.


SUBMISSIONS BY MR. ZACHER:


MR. ZACHER:  First, I guess I should turn your attention to 112.3 of the Ontario Energy Board Act, and that's really the operative section.  That is excerpted in the brief factum we filed at paragraph 3.  And that, Mr. Chair, is a broadly worded section which provides the Board with fairly wide discretion in order to make enforcement orders, really to serve three objectives that are codified in that section.  


One is compliance, two is prevention or protection against contraventions in future, and three is the remedying of past contraventions. 


I should just add that sections 112.4 and 112.5 of that part of the Act also make provisions for licence suspension and revocation, as well as administrative penalties.  And just to be clear, we have indicated from the outset that we are not seeking anything of that nature, and so you won't find terms to that effect in the proposed Order, and I don't believe it's relevant for the purposes of today. 


So turning to really the principal functions of the proposed Order, which are compliance, prevention and remediation, my submission is that all of those objectives are appropriate to include in the Order in this case.


With respect to compliance, Toronto Hydro was found to have not complied with certain enforceable provisions, and accordingly, in my submission, the Order should include provision that requires Toronto Hydro to comply. 


Second, Toronto Hydro was found to have harmed or interfered with the rights of condo developers and/or condo owners, as well as licensed smart sub-metering providers, and so the Order, in my submission, should prevent or protect against interference with those rights in the future.  


And, lastly, the Panel found that the Toronto Hydro's conduct did specifically interfere with the rights of Avonshire and Metrogate, and that this was a policy that was in effect since February of 2008, and so presumably impacted on the rights of other condo developers and condo owners who may have required offers to connect during that period.  And so the Order should remedy any contraventions that apply to Avonshire, Metrogate or any similarly affected persons. 


So let me just explain in detail how the proposed Order addresses each of those components.  I might ask you to turn to paragraphs 2 and 3 of the Order, which are at page 10 of compliance counsel's submissions filed yesterday.  These provisions address specifically the issue of requiring future compliance.  The requirement is that Toronto Hydro amend sections 2.3.7.1.1 of its conditions of service by deleting that section and replacing it with a new section 2.3.7.1.1, and that section is attached to the Order as schedule A.  


And, importantly, you will note in the first paragraph that whereas before the section was not clear on this point, this section now makes clear that the choice that condo developers or condo owners have between smart metering by Toronto Hydro or smart sub-metering by a licenced sub-metering provider is now explicit and codified in that section. 


I would ask you next, unless you have any questions about that, to turn to sections 11 and 13 of the Order.


MR. KAISER:  Can I ask you, before you go on, this term MURBs, new multi-unit residential rental buildings and condominiums?  I know what a condominium is.  Is this option that's in the new terms restricted to new MURBs?


MR. ZACHER:  It is.


MR. KAISER:  Why is that?


MR. ZACHER:  I don't believe there is any obligation on Toronto Hydro or any obligation to provide smart meters in existing rental buildings.  It may be more appropriate for Mr. Vegh or Mr. McLorg to address those, but that's the gist of it.


MR. KAISER:  All right.  We will come to that when Mr. Vegh is up. 


MR. ZACHER:  Mr. Chair, if I could ask you next to turn to sections 11 and 13 in the Order, and these are the sections of the Order that are principally addressed at preventing any future contraventions.

Section 11 requires that Toronto Hydro, in the future in its offers to connect specifically, embed in the offer language that makes it clear that condo developers or condo owners have this choice between smart metering and smart sub-metering, and the proposed language that's being agreed to is at schedule C, which is at page 16 of compliance counsel's submissions.  

     You will see there that it says: 

"Under section 2.3.7.11 of Toronto Hydro's conditions of service the customer may choose to have Toronto Hydro install smart suite metering or to have Toronto Hydro install a bulk interval meter for the purpose of enabling smart sub-metering by a licensed smart sub-metering service provider."

     So in addition to that choice being codified in the conditions of service, it will also be made explicit in the offer-to-connect letter that goes to condo developers or owners.  

     Next, section 12 of the proposed Order prohibits offers to connect being made conditional on any express or on any specific representations or warranties.  You will recall that the revised offer that was sent to Avonshire required certain representations with regards to compliance with law in regards to exempt distributors, et cetera.

     Lastly, section 13 makes it clear that where a condo developer or owner accepts an offer to connect on the basis of a bulk metering configuration, that Toronto Hydro will provide that connection on a timely basis in accordance with the construction schedule of the developer. 

     Then I would ask you to turn back to section 4 of the proposed Order.  And sections 4 through 10 address the issue of remedying past contravention.  And so sections 4 through 9 specifically address Avonshire and Metrogate and require that new revised offers to connect are provided to Avonshire and Metrogate in accordance with the appropriate terms.  

     And section 10, and this is important, because the evidence was that this was a policy that Toronto Hydro applied since February 2008, there are bound to be other similarly affected persons and so the Order provides that Toronto Hydro will send a letter to all persons who requested a connection after February 2008, and in that letter will make reference to the Board's decision, attach the Board's Order in this case, make it clear that those persons had a choice between smart metering and smart sub-metering, and where persons have not installed meters, if they do wish to have smart sub-metering by a licensed provider, that Toronto Hydro will provide them with a revised offer to connect.  

     MS. CHAPLIN:  I have one question on that, Mr. Zacher.  I understand that the February 28th date was the date of the policy change, but Avonshire's original request was before then and I am wondering can we be assured that there are no other developers that might be in a similar situation and whether or not that date is the appropriate one.  Is that something that you turned your mind to? 

     MR. ZACHER:  Yes, and my understanding is that that was -- and Mr. Vegh can correct me -- but my understanding was that that was really a one-off letter that was sent to Avonshire and that there were not similar letters sent to other persons who made requests for connection prior to February 28th.  

     MS. CHAPLIN:  By saying "similar letter" you mean the original letter which essentially said:  No, or the subsequent letter which said:  You are from our prior policy and therefore you can connect subject to this set of conditions?

     MR. ZACHER:  Right.  So I think the evidence was that the new policy came into effect on February 28th.  So people who made requests for connection prior to February 2008 would have had the option of contracting with a licensed smart sub-meterer.  What the letter to Avonshire that was sent in November/December of this year indicated was that with respect to those people, Toronto Hydro had then imposed additional conditions that required these people to make representations and warranties as to compliance with law, and I am not aware of any similar letters being sent to other condo developers or owners that would fall into that bucket. 

     MS. CHAPLIN:  Okay.  I understand that.  It's the first category.  It's condo developers that made a request before February 28th but still did not actually receive the configuration they wanted, which was a bulk meter, because that was the original situation that Avonshire was in.   It was only very late in the day that it was, as you say, a November letter that they caught the fact that they were -- the prior policy, and perhaps it is something that Mr. Vegh can address. 

     MR. ZACHER:  I believe that the evidence, Ms. Chaplin, was that Avonshire was initially treated as someone who had made a request after February 2008, and in the course of the proceeding what Toronto Hydro determined was that because -- I may get this wrong -- but because the documentation regarding the connection configuration was submitted in advance of February 2008 that they ought to be regarded as somebody who fell into that earlier bucket, and that was the impetus for this letter that was sent in 

November or December. 

     MS. CHAPLIN:  Actually, Mr. Vegh, maybe I will turn to you because I don't think I am quite getting to my point. 

     MR. VEGH:  Avonshire was a bit unusual in the sense that its initial request was prior to February 2008 and its initial request asked for a suite metering configuration.  

     The dispute arose over the revised request which came in later, and Toronto Hydro treated that revised request as if it was subject to the new policy.  And what Toronto Hydro didn't do was go back to the original request to see that, you know, the original request was made during the time in which the old policy was in place.

So the confusion, I think -- 

     MS. CHAPLIN:  Sorry, I understand that and that's helpful.  What assurance does the Board have that there are no other developers out there in the same situation?  And I guess if you are giving your undertaking that it was a one-off then...

     MR. VEGH:  It was a one-off.  Now, the fact is a request came in under the old policy prior to February 2008, and in that request they actually requested a suite metering configuration, so Toronto Hydro does not propose to go back to all the pre-February 2008 requests for suite metering configuration and, you know, offer -- kind of re-offer because at that time those two options were in place.  

     So what makes Avonshire somewhat unusual is that it was the revised request that came in post this period.  So Toronto Hydro's policy as set out in these terms is that if someone now comes forward requesting a smart sub-metering configuration and if the meters are not yet in place, then Toronto Hydro will allow them to have that smart sub-metering configuration. 

     MS. CHAPLIN:  Okay.  And likewise on the drafting of this proposed Order, a customer in the same situation as Avonshire, i.e., they put an initial request in before the February date but then submitted a revised request after the date, they would be caught by the provisions of this Order?

     MR. VEGH:  Yes, that's right. 

     MS. CHAPLIN:  All right, thank you.  That's all.

     MR. ZACHER:  So finally, I would just ask that you turn to paragraph 14 of the proposed Order, and this is just an additional monitoring and reporting requirement.  And what it provides is that within 45 days of this Order, Toronto Hydro will provide confirmation that it has, in fact, sent letters to persons who made requests for connections after February 2008 to alert them to the fact that the Board's made this decision, that they did have a choice between smart metering and smart sub-metering. 

     Those are my submissions, my comments on the proposed Order, subject to any questions that you may have.

MR. KAISER:  Thank you.

Mr. Vegh, or was Mr. Stevens going first?


MR. VEGH:  In terms of the substantive submissions, I was going to reply to Mr. Stevens, but I just wondered if this was a convenient time for Mr. McLorg to provide you with some further detail on the conditions of service that are proposed with respect to your question on multi-unit residential buildings as opposed to my substantive submissions, which I will wait for Mr. Stevens and respond to those.


MR. KAISER:  This is on the existing MURB issue?


MR. VEGH:  The MURB, yes.  So if that is satisfactory, I will turn it over to Mr. McLorg.


MR. KAISER:  Thank you.  That's fine.


SUBMISSIONS BY MR. McLORG:


MR. McLORG:  Good morning, Mr. Chair and Ms. Chaplin.  I hope to be able to offer some explanation of MURB conditions in the proposed conditions of service.  And, essentially, what we are attempting to do here is treat all like customers in a similar fashion.  


And we have understood the principle that the Board expressed in its decision concerning the connection and metering treatment of new condominium customers, and, of course, as a tangent, you will recall that there was never any dispute about the treatment of existing condominium customers, but with respect to new residential buildings, it was our view that the same principles would apply in the case of a newly constructed, a newly developed rental building.  


And, in those circumstances, we propose to offer the rental developer the choice of a bulk metering configuration that would support sub smart metering or a direct Toronto Hydro suite metering configuration.  So we are offering that option to developers not only of condominiums, but also of residential rental buildings.


MR. KAISER:  Can I stop you there?  So just on the basis of what you said, if we amended -- this is now in the conditions of service, 2.3.7.1.1, schedule A.  If we added the words "an existing," that would accurately describe your offering?


MR. McLORG:  Well, sir, it would not, actually.  We have very deliberately excluded from this treatment the owners or landlords, if I may refer to them in that way, of existing rental buildings.  And that's not capricious.  That's because, in the first place, there is a substantive distinction in the sense that those buildings are already connected and they are already bulk metered.  


The concern that we have around this issue is the fact that we're aware not only that the City of Toronto has very pointed concerns about this, but also that the Province of Ontario has very pointed concerns around the conversion of existing bulk metered rental buildings to an individual unit metering configuration.  


And where that kind of conversion takes place, there are very significant concerns, especially in the context of low-income tenants, about how the rent would be adjusted to reflect the fact that whereas the tenant, when initially renting the premises, understood rightly that the electricity costs would be included in the rent, it would now be the case that she would be responsible for the electricity bill independently.


And just how the rent would be adjusted to fairly reflect that change in responsibility, and, of course, the actual cost consequences, is a matter that we understand is still under active consideration by the Province.  


We may have regulations promulgated that describe how this will be done, and I think that we are all in a slight degree of suspense to understand from the Province how it would like to proceed generally on the low-income file.  


So our position right now is that it would be imprudent for Toronto Hydro to broadly offer the existing residential rental buildings an option to -- or the landlords, I should say, of those buildings, the option to convert, no-strings-attached, to individual metering, because it may very easily be the case that some of those arrangements would need to be changed in view of the impending, dare I say, announcement from the Province on how these are to be treated. 


And if I may just rattle on for one more minute, you will recall that the discretionary metering decision issued by this Board set aside quite a few of the arrangements that had been made in this specific sector, because the Board found that those arrangements hadn't been properly constructed.  


So we are just acting with an abundance of caution, I guess you might say, but we feel that this is a matter the disposition of which is still pending, and we will be glad to reflect in our conditions of service anything that needs to be reflected after that determination is made.


MR. KAISER:  Well, this Order is going to attract some attention.


MR. McLORG:  Yes, sir.


MR. KAISER:  And questioned from not only the user community, but the LDC community.


MR. McLORG:  That's right.


MR. KAISER:  So the question is going to come up as to:  What are the rules with respect to existing buildings?  So if we were to put in here words that would accurately describe Toronto Hydro's position or what terms of access, if you will, or terms of service or conditions of service exist with respect to existing buildings, it would be that the option described in paragraph 1 is not available for existing MURBs; is that correct, today?


MR. McLORG:  Well, because the term "MURB" is a general term that comprises both condominium and rental buildings, I would suggest that greater clarity would be achieved if we were to say that, with respect to existing bulk metered rental buildings, the option to elect a bulk meter installation for the purposes of enabling sub-metering is not yet available.


MR. KAISER:  And what about existing condominiums?


MR. McLORG:  Well, sir, that's always been available.


MR. KAISER:  I just want to describe what's available.  So it would be true that the option is available.  Paragraph 1 just talks about new condos, so do I understand it that -- 


MR. McLORG:  Well, sir, if you don't mind me pointing out -- and I would be glad to be more explicit about this, but I meant to include existing condominiums by reference to boards of directors of condominiums.  And, again, I would be very happy to be more explicit about that and put in some wording that expressly says existing condominiums, but we understand that boards of directors of condominiums would not exist unless it were an existing building.


MR. KAISER:  Without getting into that interpretation, just in common language -- 


MR. McLORG:  Yes.


MR. KAISER:  -- the option, if I can put it that way, is available to both existing condominiums and new condominiums; correct?


MR. McLORG:  That's right, and we would be glad to change the wording accordingly.


MR. KAISER:  The option is available for multi-unit residential buildings, or MURBs, only with respect to new units?


MR. McLORG:  That's correct.


MR. KAISER:  So we could clarify that.


MR. McLORG:  Yes, I would be happy to do that.


MR. KAISER:  Thank you.  Sorry, I interrupted you, Mr. McLorg.  That's all you had on that?  Thank you.

Mr. Stevens.


SUBMISSIONS BY MR. STEVENS:


MR. STEVENS:  Thank you.  Perhaps I can start by responding to what I understood Mr. McLorg to say before getting into the other submissions, because I will admit that I had not had the same understanding as I am hearing now of the wording that's in schedule A, at the beginning of schedule A. 


While I appreciate that Toronto Hydro may have some concerns as to whether it wants to make commitments to suite meter existing apartment buildings because of uncertainty that exists in that sector, I hope I am not hearing them say that they won't facilitate that option for apartment owners who want to use a licensed smart sub-metering provider to do the same thing.  Maybe if I can get that clarification, I don't need to say anything else. 

     MR. KAISER:  I thought that's exactly what he said.  Is that right, Mr. McLorg? 

     MR. McLORG:  Well, sir, I think that with respect to our provision of suite metering, I expressed our reluctance.  I think the concern of the working group is met by the fact that in almost all instances, that buildings are already bulk interval metered, and if there were a circumstance where there was not a bulk interval meter but rather a bulk demand meter, then Toronto 

Hydro would be prepared to exchange that meter for an interval meter. 

     So your concern, and I am sorry if I raised an alarm, is that Toronto Hydro would not provide an interval meter, and I can just confirm that that's not the case and that in almost all cases already, the interval meter exists.  

     MR. KAISER:  Does that help you, Mr. Stevens? 

     MR. STEVENS:  Thank you, that's great.  I am glad we don't have to address that. 

     Panel, I am pleased to be here today to present the perspective of the Smart Sub-metering Working Group on the remedies that the group believes are appropriate against Toronto Hydro.  With me today are several representatives of the group:  Dino Chiesa, the CEO of WyseMeters; John Toffoletto, the senior VP and counsel of Stratacon; and Rob Fennell, the general manager and chief operating officer of Enbridge Electric.  Other members of the group would have liked to attend, but are unfortunately unable.

     As you know, the other members of the group are Provident Energy, Carma Industries, Hydro Connection and Intellimeter.

     As you can imagine, this is a very important proceeding for the Smart Sub-metering Working Group.  The activities of Toronto Hydro in Toronto’s biggest residential housing market have profound impacts for the current and future business activities of the group.  Private smart sub-metering providers have been the target, in our view, of Toronto Hydro’s policy, to unilaterally extend its monopoly into suite metering of new condominiums. 

     Private smart sub-metering providers were the victims of the policy.  They lost the opportunity to compete for business in this sector over the last two years. 

     With that in mind, the group believes it's important that the Board's Order accomplishes two things.  First, the Board's Order should prevent any further and future issues with Toronto Hydro taking away the rights of SSM providers to compete. 

     And, second, the Board's Order should remedy the effects of Toronto Hydro's anticompetitive policy to the extent that's possible or feasible. 

     Members of the group are largely satisfied that the provisions of the proposed Order meet those ends.  As the

Board is aware, the provisions of the Order are largely consistent with the written submissions that the group filed earlier this week.  That said, the group thinks -- believes that the conduct of Toronto Hydro up to this time underlines the need to have provisions included in the Order that will ensure that the issues examined here aren't going to repeat in the future in the same or similar form. 

     So, to that end, the group urges the inclusion of the following two additional items in the phase 2 Order.  First, the Order should make clear that if Toronto Hydro has concerns about the practices or conduct of an SSM provider, then this should be addressed by way of complaint or application to the Board. 

     MS. CAMPBELL:  If I could interrupt for a second, Mr. Stevens, you did hand up to counsel draft of the paragraphs.  They haven't been placed before the panel so perhaps we could do that now, and because we mark everything here I am going to call it K3.1. 


EXHIBIT K3.1:  SMART SUB-METERING WORKING GROUP DOCUMENTS

     MR. STEVENS:  The group believes that the Board’s Order should make clear that no connection shall be refused or delayed unless or until the OEB makes a determination that approach is appropriate.

Secondly, the group believes that the Order should provide for more ongoing monitoring and reporting to ensure Toronto Hydro's future compliance with the phase 2 Order. 

     And then, finally, with what I hope is an administrative matter, we would like to have paragraph 7 of the Order, which relates to a revised offer to connect for Metrogate, be revised to provide that that offer be issued on or before next Monday, which is February 22nd.  The reason for that is, as the witness explained during the hearing, that project is in an advanced state of construction.  My understanding is they need the offer immediately because they are at or actually past the time they should be ordering the meters for the project. 

     MR. KAISER:  Any problem with that, Mr. Vegh? 

     MR. VEGH:  Sir, so we received this request with the timeframe February 22nd this morning, and we advised Mr. Stevens and Toronto Hydro is prepared to undertake to the Board that it will make best efforts to reach this February 22nd date.  There are some internal approval requirements before a document can be sent out.  Toronto Hydro believes it's possible to do that, but cannot unequivocally commit to that at this stage.  

     Mr. McLorg has already been in contact with the Toronto Hydro metering and approvals people to see if this is possible; we don't have an answer yet.  So we are prepared to agree that we will make best efforts to do this before February 22nd, and in any event no later than the time in the original Order, which I think is 10 days.  

     MR. KAISER:  Can we provide on that basis, Mr. Stevens? 

     MR. STEVENS:  Mr. Chair, I recognize if something is impossible, so be it.  We certainly have concerns that this issue has been known for a huge amount of time.  It was known in the evidence given at the hearing at the beginning of January that there was a drop-dead date for this.  

     As you will have seen in Appendix A to our submissions, a letter was sent to Toronto Hydro on the 29th of January, again requesting this offer to connect in light of the Board's decision.  There shouldn't be any difficulty in getting this together.  It should have been on Toronto Hydro's radar screen up until now, and the information that I am receiving from Metrogate is it becomes an impossibility to go with an alternative provider if things get delayed. 

     MR. KAISER:  Tell me this.  Would you be aware, in this particular case that we are discussing, of whether these delays -- I will call it that -- have imposed costs on these parties?

MR. STEVENS:  I am not aware of any such costs.  Obviously there is the cost of dealing with this proceeding, but in terms of costs of delay of the project, I haven't been informed of any.

MR. VEGH:  Sir, if you would like, Mr. McLorg continues to be in e-mail contact with the office and I understand he can provide you with a bit of an update of where things are this morning. 

     MR. KAISER:  Thank you.

     MR. McLORG:  Sir, I don't have very much to add except that I have had advice back from Mr. Haynes that if the offer to connect can be available to him today, that he will sign it immediately.  

     Again, I maybe be acting out of an abundance of caution because I do understand that the offers to connect that contemplate a smart sub-metering configuration have already been worked up at our office, but I am very loathe, as you might understand, at this point, to somehow be in contravention of a Compliance Order from the Board, and I wasn't certain whether there were any technical details that needed to be resolved with Metrogate.  

     So to my knowledge, we have a ready offer to connect that can be signed by Mr. Haynes today, but I can't solemnly give that undertaking right now.  And I am, as you might guess, I am very skittish about being found, for reasons beyond our control, to have failed to meet this condition. 

     MR. KAISER:  Well, it sounds to me like Mr. Haynes is on top of this and I am sure he will make it happen unless there are reasons totally beyond his control, so let's proceed on that basis. 

     MR. McLORG:  I am sure that's correct sir, and the only reason I can reasonably suggest now is that if there were further information required from the customer, then we can't control the response time there. 

     MR. KAISER:  Well, on that, you can talk to Mr. Stevens.  I am sure if there is any missing information between your clients and Toronto Hydro, you will address that today. 

     MR. McLORG:  Absolutely. 

     MR. KAISER:  Thank you.  

     MR. STEVENS:  Thank you.  

     Turning to Exhibit K3.1, that document sets out at paragraphs 1 and 2 the additional provisions that the Smart Sub-metering Working Group urges be included with your phase 2 Order.  And with your leave, I think a bit of context may assist in explaining why these additional provisions are appropriate. 

     In my submission, the circumstances of this case clearly demonstrate that Toronto Hydro has taken deliberate steps to exploit its monopoly position to freeze out competitors from suite metering of new condos.


Toronto Hydro's two-year-long refusal to connect developers who wish to contract with an SSM provider has impacted on many developers, condo corporations and SSM providers.  As is the case with Metrogate and Avonshire, many of these parties would not have contracted with Toronto Hydro but for this policy.


Members of the group are hopeful that the letter that Toronto Hydro writes will go some distance towards remedying this situation. 


Up to now, though, when confronted with concerns and objections to its policy, Toronto Hydro has, at least until yesterday, been resistant and uncompromising.  As you are aware, members of the Smart Sub-Metering Working Group have complained to Toronto Hydro and the OEB since the inception of this policy.


It's clear from the documentary record in the proceeding that Board Staff has been raising its concerns with Toronto Hydro for some time.  


The Board, in the case, took the extraordinary step of issuing a notice of intention to make an Order of Compliance, but, in the face of all of these challenges, Toronto Hydro maintained its policy. 


At the hearing of the case, Toronto Hydro sought to justify its policy by attacking the billing practices of SSM providers, suggesting that they amount to illegal conduct.  The course of conduct of Toronto Hydro here makes clear that it fixed on a policy to eliminate competition.  It was intent on sticking to that policy, regardless of its fairness and regardless of complaints and objections received. 


In our submission, Toronto Hydro knew or they ought to have known that the policy was inconsistent with its legal and regulatory obligations, but it stuck to the policy, anyway, to the detriment of SSM providers. 


In my submission, your decision neatly captures this in the statement at paragraph 59, where you state what happened here is Toronto Hydro unilaterally decided in February 2008 to take action which has the effect of removing the competitors completely from one aspect of the smart metering business.  


Even after the Board's very clear decision in phase 1 of this case, Toronto Hydro continued to be non-responsive to requests for connection from Metrogate and Avonshire.  As I alluded to, on January 29th, counsel for those developers wrote to Toronto Hydro again, requesting an offer to connect.  That letter can be seen at appendix A to our submissions. 


Despite your very clear decision, despite the evidence given by those developers at the hearing that they need new connection agreements by mid-February and early March, until yesterday Toronto Hydro failed to provide any response to those requests.  Even then, the response was to compliance counsel.  It wasn't to the customers.  It wasn't to the metering provider.  


Given all these circumstances, members of the Smart Sub-Metering Working Group are understandably concerned about how Toronto Hydro is going to conduct itself on a go-forward basis. As an example, members of the group are concerned that even following the phase 1 decision, Toronto Hydro may rely on its illegality allegation in respect of the amounts charged by SSM providers and exempt distributors in order to justify future refusal to connect.  


So given that context, the Smart Sub-Metering Working Group believes that two additional safeguards should be included in the phase 2 Order to ensure that Toronto Hydro's anti-competitive behaviour and conduct does not continue. 


First, as I have alluded to, the phase 2 Order should make clear that if Toronto Hydro has concerns about the practices or conduct of an SSM provider, this should be addressed by way of complaint or application to the OEB.  


Now, given the evidence in this case from Toronto Hydro, hopefully that's not problematic.  Toronto Hydro confirmed in this case that it continues to have confidence in the Board's ability to monitor, address and remedy any abuses by SSM companies.  The reference for that is pages 65 to 66 of the transcript from the second day.


Toronto Hydro also confirmed, and I am quoting:

"... we certainly do not see ourselves as the metering cop on the beat in any sense, and we have no wish at all to improperly intrude on [the Board's] jurisdiction or exceed our proper scope of activities."


And the reference to that is the transcript from the second day at page 34.  So to address this issue, the Smart Sub-Metering Working Group suggests that a paragraph be added to the Order as set out at paragraph 1 of K3.1, and this new paragraph would be found -- I think the logical place would be after paragraph 12 of the existing proposed Order.  


And we suggest the new paragraph would provide as follows:  THESL shall not refuse to provide an offer to connect to a condominium corporation or developer on the basis of any concerns that Toronto Hydro has about the practices or conduct of a licensed smart sub-metering provider.  If Toronto Hydro has concerns about the practices or conduct of a licensed smart sub-metering provider, then this should be addressed by way of complaint or application to the Board, not by refusal to connect.  In such circumstances no connection should be refused or delayed except as ordered by the Board.  


In addition, to address the concerns that the Smart Sub-Metering Group has, it is submitted that the Board should also require more monitoring reporting to ensure future compliance with the phase 2 Order by Toronto Hydro, and to accomplish this we propose that a paragraph be added to the Order as set out at paragraph 2 of K3.1, and we suggest it would go after the current paragraph 14 and would provide:  Toronto Hydro shall provide to all relevant staff and contractors a copy of the Order and instructions about future conduct which compels Staff to operate in compliance with the Order, and Toronto Hydro shall institute a self-audit compliance review to be conducted 6, 9 and 12 months after the date of the Order to ensure that its staff and contractors are abiding by the Order.  The results of the compliance reviews shall be examined and certified by the ethics and compliance officer and president and CEO of Toronto Hydro and filed with the Board for review in a timely manner.  


In my submission, there is certainly precedent for the Board ordering or approving ongoing monitoring and reporting in situations where non-compliance with enforceable provisions has been found.  This can be seen, for example, in the cases that are found at tabs 11 and 12 of the book of authorities that compliance counsel filed in advance of the hearing today.


MR. KAISER:  Can you take us to those?  What page?


MR. STEVENS:  Certainly.  Turning first to tab 11, which is an Order of the Board in respect of Universal Energy Corporation.


MR. KAISER:  Do you have the page?  I don't have any tabs.


MR. STEVENS:  Looking at page 91, in respect of the allegations against Universal in that case, the Board approved an assurance of voluntary compliance that contained, among other things, at paragraphs 2 and 3, an ongoing review and reporting process for Universal to confirm its compliance with revised procedures that would ensure that enforceable provisions were not contravened.


MR. KAISER:  The audit, if I can call it that, that's paragraph 2; is that correct?


MR. STEVENS:  That's correct.


MR. KAISER:  You are not using paragraph 3, this quarterly report, on any disciplinary action.  That's something else, I take it?


MR. STEVENS:  That's right.  I simply refer to it as an example of the Board endorsing continuing reporting to demonstrate compliance where compliance has been an issue in the past.


MR. KAISER:  All right, thank you.


MR. STEVENS:  And, Mr. Chair, I don't think there is any meaningful difference in the next Order, which has to do with Summit Energy Management.  The same type of assurance of voluntary compliance is found there, also, and the page reference is page 97.  


So, Panel, in the Smart Sub-Metering Working Group's submission, the proposed Order with the addition of these two items will appropriately remedy the effects of the anti-competitive policy of Toronto Hydro, to the extent reasonably possible, and will prevent any further and future issues with Toronto Hydro taking away the rights of SSM providers to compete.

Thank you.


MR. KAISER:  Thank you.  Mr. Vegh.


SUBMISSIONS BY MR. VEGH:


MR. VEGH:  Thank you, sir.  So I have no submissions to make with respect to Mr. Zacher's submissions on the purpose of the remedies or how they apply here.

I would like to respond to the submissions of the Working Group, and my basic submission is that Toronto Hydro and compliance counsel have agreed on the terms of the Order.  I submit that those terms are appropriate and logical and the additional provisions that the Working Group are asking for are not just inappropriate, are not just not required in this case, but are actually inappropriate for the Board to order in this case. 

     I think it is important to put Toronto Hydro's conduct throughout its dealings with the compliance staff in some context.

There is a lot of material on the record on the relationship or the correspondence between Toronto Hydro and the compliance office, and what is clear is that this investigation was not really an exercise in catching Toronto Hydro in some activity it was engaged in.  It was -- Toronto Hydro set out clear conditions of service.  Toronto Hydro met with developers to explain its conditions of service.  Toronto Hydro was always explicit with the compliance group on what its conditions of service were and what its theory was for its conditions of service and how it is those conditions, in Toronto Hydro's view, were in compliance with the enforceable provisions. 

     So Toronto Hydro wasn't trying to hide anything in this case.  It wasn't a matter of it not complying with its conditions of service.  It was a legitimate disagreement between Toronto Hydro and developers and compliance staff on those -- the appropriateness of those conditions of service. 

     You will recall -- I won't take you through all of the debate going back and forth, but perhaps the key issue, certainly between Toronto Hydro and the developers was around section 53.1.7 of the Electricity Act and whether or not that created a right to an alternative service provider, and the Board in fact found in Toronto Hydro's favour on that particular provision.

My point is not to reargue the other provisions.   The Board has made its findings and Toronto Hydro will of course live with it, and you see in the Order that's been agreed to with compliance counsel, Toronto Hydro is doing its best to implement the Board's decision. 

     When you go back through the correspondence between Toronto Hydro and compliance staff, you see that there was a principled and substantive disagreement and Toronto Hydro continually said that in the face of our disagreement, there should be a binding Board resolution of this.  And Toronto Hydro, you know, agreed to participate in a compliance hearing.  Because as the Panel is aware, the compliance officer doesn't order -- doesn't make binding orders on behalf of the Board.  That's, in fact, represented throughout correspondence with the chief compliance officer.  Rather, the compliance officer gives his opinion, and there is an entitlement to challenge that opinion and it would just be inappropriate to punish Toronto Hydro for making use of the system that is in place.  The system is if there is a disagreement; the Board resolves it.

     So the system worked in this case.  There was a disagreement, the Board resolved it, and as I say, as soon as it became clear that there was a disagreement on the terms of the enforceable provision, Toronto Hydro was urging compliance staff to bring this to the Board for resolution because Toronto Hydro needed certainty on this.  

     And, again, that's the way the system is supposed to work and Toronto Hydro should not be punished for disagreeing with the chief compliance officer. 

     Toronto Hydro always made it clear that once the Board determines this issue, it would be bound by the outcome and it would implement the outcome.  So in this case, when the Board determined this issue, I don't think it's a breach of privilege to say that the terms of the Order were pretty straightforward, and those terms are that Toronto Hydro would provide Avonshire and Metrogate with revised offers to connect.  Toronto Hydro will amend its conditions of service.  And even with respect to other developers, those developers in the same situation as Toronto Hydro and Metrogate, you will recall, of course, that this case was commenced with respect to just those two developers, 

Avonshire and Metrogate, and the Board made it clear throughout that in terms of the evidence to be ordered disclosed in this proceeding, the arguments with respect to other developers, the Board said:  We will not be dealing with other developers, just Avonshire and Metrogate.  

     And so in terms of the Order that issues from the Board, really the evidence and the findings with respect only to those two developers, but even with that, Toronto Hydro as a practical matter and in order to treat similarly situated developers in the same way, Toronto Hydro went beyond the strict terms of the Board Order and agreed to provide the notice at Schedule B to all developers who requested an offer to connect during the period post February 28th, despite the fact that the Board said it was inappropriate to look into the conduct of other developers who were not complainants in this case. 

     So Toronto Hydro's agreement with respect to an order to give an offer to those other developers where the Board made no finding with respect to those other developers is above and beyond, in my submission. 

     Now, Toronto Hydro believes that this is appropriate, again, with respect to the other developers, not because they have rights resulting from the Board's decision --  I think the Board was clear that it's not determining the legal entitlements of other developers -- but because it's Toronto Hydro's practice to treat like customers alike. 

     And it’s within that context I would like to address the specific provisions proposed by the Working Group to be added to the Order. 

     The first is with respect to what's at paragraph 1 of K3.1, and this is a request that the Order specifically address how Toronto Hydro conduct itself with respect to concerns about other developers. 

     Now, you will recall when Mr. Zacher walked you through the Order, section 12 in particular, in the context of other offers to connect.  Section 12 of the Order says that:  

"Toronto Hydro shall not include any additional terms or conditions or require any representations or warranties from the customer that address a smart sub-metering system or the actions of the customer in relation to a smart 

sub-metering system." 

     So Toronto Hydro has agreed to this provision and Toronto Hydro is not -- and you have seen the offer to connect -- or you have seen the conditions of service, you have seen the additions to the offer to connect.  They are clean conditions and clean terms, so I think that that's an appropriate outcome in light of the Board's findings. 

     I think paragraph 1 of what the Working Group is proposing goes well beyond that.  What it purports to do is to govern the relationship between Toronto Hydro, other developers, and the compliance group.  

     I don't think that's appropriate.  I don't think that's necessary.  The Board has made no findings with respect to other developers.  Toronto Hydro has made it clear by agreeing to paragraph 12 of the Order that they will not add additional conditions or seek additional representations or warranties, and I believe that -- or I submit that paragraph 12 is the appropriate way to deal with this issue, as opposed to paragraph 1 which says what Toronto Hydro is supposed to do if it has concerns about someone.  Toronto Hydro can speak to someone directly if it has concerns.  The key issue around not having representations or warranties or conditions are all captured in paragraph 12.  

     So the additional proposal by the working group is, I submit, inappropriate because the Board deliberately did not want to make findings with respect to Toronto Hydro's conduct towards other developers, and it is frankly gratuitous in its purporting to regulate the relationship between Toronto Hydro, compliance counsel and other developers. 

     With respect to the second proposed condition at paragraph 2 of Exhibit K.3.1, as I have said, as a result of the Order, Toronto Hydro has amended its conditions of service.  There has never been any allegation in this case that Toronto Hydro has not complied with its conditions of service or has misapplied it.  The issue was whether those conditions of service were appropriate. This is not a case like Universal, where there was an auditing system and some phone -- some telephone representatives' scripts fell between the cracks of that system.  That's not what went on here.

     Toronto Hydro had terms of conditions.  The issue is whether those terms of conditions were appropriate; the Board said it wasn't.  Toronto Hydro will comply with its terms of conditions. 

Toronto Hydro has a general ongoing obligation to comply with its conditions of service.  There has never been an allegation that it hasn't.  


Toronto Hydro has reporting requirements with respect to the Distribution System Code governing conditions of service, and of course Toronto Hydro has agreed to a monitoring and reporting requirement with compliance staff. 


So, again, there is nothing in this case which suggests that Toronto Hydro has been trying to get away with something.  It just was a difference in opinion on what the conditions of service required, and, again, the requirement here of additional audit compliance review is gratuitous.  


In fact, Toronto Hydro does have a system in place to advise and inform its staff on how to meet compliance requirements and how to comply with conditions of service.  There is no suggestion that that system broke down, unlike in the Universal -- in the Universal case or the other case.  The system did not break down here.  


And the final point is that given the explicit terms now in Toronto Hydro's conditions of service, the explicit terms in every offer to connect that will go to customers and the heightened awareness, if you can call it that, of the Working Group, I am sure if there are allegations of non-compliance with the conditions of service that the compliance group will hear about them. 


And, of course, it goes without saying there won't be.  Toronto Hydro continues to undertake to comply with its conditions of service and to ensure that its staff and contractors do that.


MS. CHAPLIN:  Mr. Vegh, I understand your point about the first paragraph.  If I may take the liberty of paraphrasing, you say it's not appropriate because, at its core, it's redundant because it's already covered by paragraph 12, but it goes beyond that to impose a certain conduct which you have described might not actually be the appropriate conduct in all circumstances, anyway, in terms of you saying you might -- Toronto Hydro might deal -- if it had some kind of issue, it might deal directly with the party involved. 


So this seems to suggest it should always escalate any concern, and I think you are suggesting that isn't appropriate in all cases.  Is that a fair paraphrase?


MR. VEGH:  That's fair in terms of the example I raised.  What I am saying, more generally, is that there is no need in the Order to regulate the relationship between the three parties.  I just provided an example of where something may be outside this prescribed term, but perfectly appropriate as an approach.


MS. CHAPLIN:  Okay, I understand that.  Thank you.  Now, with respect to paragraph -- I am calling it paragraph 2.  It's the second proposed addition.  What I don't understand -- I mean, I hear your argument that it's not appropriate or not -- I hear your argument that it's not necessary, but I guess I am wondering:  What particular burden does it place on Toronto Hydro?  


If it would -- it seems to offer the benefit of providing some ongoing assurance that things are continuing to operate as they should.  I am wondering where the harm is to Toronto Hydro of requiring some ongoing monitoring, rather than just the one-off monitoring as in the agreed Order.


MR. VEGH:  My main submission is that it's not necessary, and to that extent it's gratuitous, and it also doesn't -- it doesn't follow from the findings that the Board made in this case that there is an issue around Toronto Hydro complying with its conditions of service or internal education requirements or reporting requirements. 


Toronto Hydro, as you know, Ms. Chaplin, does have ongoing reporting requirements under the RRR, record- keeping reporting requirements, that the Board issues.  There is no suggestion that those haven't been met. 


So I don't really -- I am just confirming it's not that there is an additional burden.  That's not the concern.  The concern is that it's gratuitous and it does implicitly suggest that Toronto Hydro -- that what the Board is remedying is Toronto Hydro's failure to comply with its conditions of service and to report to the Board on its compliance, which is really not -- hasn't been the case here at all.


MS. CHAPLIN:  Would an alternative way to view it be to say:  What is being instituted is a fairly significant change in what Toronto Hydro is going to do going forward, and should parties seek some reasonable assurance that that change actually does get embedded in the organization, it's not -- you know, this is a significant change?  You did things differently before.  You are going to do them differently going forward.


The parties that have been adversely affected want some ongoing assurance that that in fact is being embedded in the organization, so to speak.


MR. VEGH:  It's a reversion to what the practice was prior to February 2008.  Toronto Hydro -- it's not just -- if you look at this particular issue, it's not really that complex a matter.  I think the revised conditions of service are very clear.  The terms of the offer to connect, which says to a developer you can either -- it says clearly and explicitly in writing that you can either have a sub-metering configuration or suite metering -- are explicit.


I don't know whether it requires this ongoing reporting.  And the fact is, as I said, Toronto Hydro does have ongoing training of its staff with respect to a lot of regulatory requirements, many of which are much more complex than this one, and there is no suggestion anywhere that that system hasn't worked or has broken down. 


So if we look at the problems we are solving for in this remedy, if you go back to Mr. Zacher's submissions, that is not a problem that is in need of a solution in this case, and there is nothing the Board's finding that suggests that there was a problem along those lines for which a solution is required. 


Sorry, just a second, if I may.  


So if the -- I have just been advised that if the concern is to ensure that the employees actually receive this information on the new policy, Mr. McLorg has advised that he would be prepared to undertake, within really the context of paragraph 14 of the Order, which is the requirement that within 45 days Toronto Hydro advise the Board of the offers that were given to other developers, Mr. McLorg offered up that that reporting of -- affidavit within 45 days could also include the information that was provided to staff internally at Toronto Hydro to make them aware of Toronto Hydro's new obligations under its amended conditions of service.  


So if the Board requires some confirmation that staff actually has been advised of this, that could be the context in which that occurs.


MR. KAISER:  It's fairly common in these things -- in the Universal and Summit cases, to a degree, but throughout the Competition Orders that are in Mr. Zacher's factums -- where there is a Consent Order with respect to a breach of the Act, in that case, to require the respondents to institute a compliance program advising staff of the Order and the change in corporate policy pursuant to the Order, and to certify to the tribunal or, in this case, the Board that the compliance program has been completed.


That's sort of the usual language.  I presume that would capture what you have just described, Mr. McLorg, without creating this audit process that's in this one?


MR. VEGH:  That's right.


MR. McLORG:  That is correct, sir.


MR. KAISER:  So that would be acceptable to you, I assume, words to that effect, standard language?


MR. McLORG:  Yes.


MR. KAISER:  Could I ask you two gentlemen to turn to something that hasn't been discussed?  On page 63 of Mr. Zacher's factum is the Consent Order of the Competition Tribunal -- I think it was in 2002 -- with respect to Enbridge.  I think Mr. Justice McKeown was the presiding member, if I remember.


And 16(b), Mr. Zacher, has fairly standard language as to who the Consent Order binds, and we don't have any language like that in your Order.  And my question to both of you:  Would you have any objection if we included language similar to 16(b) at page 63?


MR. VEGH:  We have no concerns with that addition, sir.


MR. ZACHER:  Neither do we, Mr. Chair.


MR. KAISER:  Anything further, gentlemen?


MR. STEVENS:  If I may, I just have a couple brief responses to Mr. Vegh's submissions. 

     MR. KAISER:  Sure.  

     MR. STEVENS:  First, at the outset of his submissions, Mr. Vegh talked a little bit about the notion of punishment and how punishment is inappropriate here.  And I think it's clear but I just want to make sure it's clear that the Smart Sub-metering Working Group doesn't see any of the things that are being suggested additional to the Order as punishment.  They are simply assurances of future conduct. 

     And to that end, I have set out the facts that drive the Smart Sub-metering Working Group's unease about the state of affairs now and what the state of affairs may be in the future.  And while I am comforted about Mr. Vegh's assurances of what Toronto Hydro's conduct will be in the future, perhaps it's glib but I would be more comforted if it was in the Order; I think it makes it crystal-clear and gives the all the parties something to fall back on if there are concerns in the future. 

     And to that end, I note that Mr. Vegh referred to this case as being about a legitimate disagreement around the meaning of certain provisions and whether the conditions of service of Toronto Hydro were appropriate.  With respect, I submit that that only underlines our concerns about the future conduct issues that may arise and about the prospect that we may have a new legitimate disagreement around this issue of the amount charged by SSM providers or by exempt distributors.  And I don't mean to say that that's an issue that can never be addressed; what I would like to impress is that in our submission, it's appropriate that that issue only be addressed by the Board, that we don't have another two-year period where connections are being refused until we get to the point where there is a sufficient record to deal with everything.  

     And finally, just two notes on the specific provisions.  First, in terms of the first one, in response to the exchange between Ms. Chaplin and Mr. Vegh around the issue that Toronto Hydro may not wish to immediately escalate issues straight to the Board.  We would certainly have no concerns with adding something to that wording to recognize it would be appropriate for Toronto Hydro to first try to resolve any issues directly with the parties who are impacted or who are being questioned, but that ultimately if a decision is to be made about the connection, that decision ought to be taken to the Board.  It ought not to be made unilaterally by Toronto Hydro. 

     And secondly in respect of the second provision -- 

     MS. CHAPLIN:  Maybe just before you go to that, Mr. Stevens, is your concern -- I am comparing what you are proposing to add with what's already provided for in paragraph 12 of the draft Order.  Is your concern that it won't even get to the stage of a conditional offer to connect, that in fact there will be some sort of concern on behalf of Toronto Hydro and they will simply refuse to connect?  So in other words, the provisions of paragraph 12 would not operate? 

     MR. STEVENS:  My concern is that Toronto Hydro may well rely on some of the evidence that it brought forward in this case about the amounts being charged by exempt distributors, by smart sub-metering providers, and when it learns of the identity of the party proposed to smart sub-meter the project, it will say right from the start:  No, we are not going to connect this.  We believe to do so would be condoning illegal conduct, so under section 28 we are refusing that connection.  My concern is Toronto Hydro doing that unilaterally rather than taking its concern to the Board and having it adjudicated upon. 

     MS. CHAPLIN:  But presuming Toronto Hydro had to articulate the basis for its refusal to connect, wouldn't that provide the party the opportunity to bring the matter to the Board quite directly?

     MR. STEVENS:  It might.  I will speak cautiously here.  The Smart Sub-metering Working Group has had concerns around Toronto Hydro's policy for quite some time.  We are gratified that the Board has dealt with it and dealt with it clearly, but our experience has been that that process take a lot of time and that there’s a lot of connections that get refused in the meantime.  We would rather not get in that situation again. 

     MR. KAISER:  Is your concern -- or let me put it narrower.  Are you strictly concerned in this case with those situations where Toronto Hydro refuses connection because of illegal conduct? 

     MR. STEVENS:  Exactly, Mr. Chair, because of the issue that arose in this case on which there was no definitive evidence. 

     MR. KAISER:  As opposed to some other conduct?

     MR. STEVENS:  That's correct. 

     MR. KAISER:  Which may exist, I guess.  Illegal conduct may be just one of the reasons why Toronto Hydro could refuse to connect. 

     MR. STEVENS:  The particular concern arises in respect of the issue that's already been brought to the fore in the case. 

     MR. KAISER:  As opposed to it being not a properly licensed contractor and other stuff.  

     So what you are really concerned about is in the narrow case, Toronto Hydro making a judgment on whether somebody is behaving illegally, in breach of our Codes, and making that ruling without any adjudication by the Board on it.

     MR. STEVENS:  That's a fair summary.  

     MR. KAISER:  If we narrow it down to that, Mr. Vegh, does that help or not?  I mean what is in paragraph 1 now is considerably broader than that, I think.  It basically says:  Any refusal to connect cannot be made by Toronto Hydro without, essentially, Board approval, though what he is now suggesting does not warrant a refusal to connect on the basis of an allegation that the applicant is acting illegally.  

     MR. VEGH:  There are -- so the specific concern about -- is Toronto Hydro seeking to reserve some right to refuse to connect because a smart sub-meterer is charging an unlawful mark-up?  Toronto Hydro is not trying to reserve that right and there is nothing in section 12 that would authorize Toronto Hydro to reserve that right.  So that's covered by that.

     MR. KAISER:  I don't think it addresses it.  Let me just check section 12. 

     MR. VEGH:  Yes.  If you look at section 12 -- and I think as Mr. Zacher explained it, that's what section 12 is meant to address. 

     MS. CHAPLIN:  As I understand section 12, it provides that any offer to connect will not include any conditions or warranties.  I think what Mr. Stevens is expressing is the concern that they don't even get the offer to connect; they are told upfront:  We are not going to give you the offer to connect because we believe you may be conducting your affairs illegally.

     MR. VEGH:  Well, then an approach that would sort of incorporate into section 12 would be something to the effect that an offer to connect would not include these, and Toronto Hydro will not refuse to provide an offer to connect. 

     So if the concern is it's not just the terms of the offer but the precondition, which is that Toronto Hydro won't issue an offer, I believe that that point can be incorporated into 12.  I hadn't read it that way but I do see your point. 

     MS. CHAPLIN:  That would seem to suggest that Toronto Hydro will provide an offer to connect in absolutely any circumstances, and I don't know that Toronto Hydro wants to commit to that. 

     MR. VEGH:  No, it's still subject to standard terms and conditions. 

     MR. KAISER:  But would the standard terms and conditions pick up his point, which is the mark-up point? 

     MR. VEGH:  The standard terms and conditions do not address that point and Toronto Hydro, as I say, is not looking for a reserve option to address that point.  But there are, you know, there are several hundreds of pages in the conditions of service which address standard terms and conditions and so, you know, it's not like because someone is a condo developer, they get exempted from the standard terms and conditions.  And you will recall when we went through the hearing, Toronto Hydro was not relying on its standard terms and conditions with respect to that particular defence. 

     So what -- there is -- we are not trying to get away with something here.  We are trying to have a provision here which recognizes that there are standard terms and conditions that could go to an offer to connect, whether the actual offer or the decision to provide an offer, and that Toronto Hydro can't put additional conditions on either the offer or the decision to provide an offer that address the sub-metering system or the actions of the customer in relation to the sub-metering system, and those actions would include the actions we are talking about, an action of charging an unlawful mark-up. 

     My main concern with the paragraph 1 is that even how you heard Mr. Stevens describe it -- he said:  Well, we could change paragraph 1 to say the steps that Toronto Hydro can go through in dealing with a developer and the compliance group -- I don't think that this Order has to set out a code of conduct between Toronto Hydro, a developer and the compliance group.  I think what we are looking at is:  What are the obligations and restrictions on Toronto Hydro's rights, Toronto Hydro's offers here?  


And so paragraph 12, I think, covers the point more generically than this specific one-off issue, and if the concern is that this presupposes an offer that may not be made, then I think a simple amendment to paragraph 12 that says Toronto Hydro shall not refuse to provide an offer on these grounds and any offer provided will not include these conditions, I think accurately captures those concerns or completely captures those concerns.


MR. KAISER:  I would have thought it would.  Not to prolong this, but I think it would be better to -- I think the issue here is that where you refuse to offer service because of a breach of the Code or a breach of the Act, which is a judicial determination, in effect, you should not refuse on that basis without confirmation or approval of the Board.  


I mean, it is our Code.  I mean, it is our job to interpret when the Codes are breached and when the Act is breached.  I mean, it's -- there are other reasons for refusal to connect, and Mr. Stevens' paragraph 1 would cover them, but it does seem to me there is some logic to this theme that has been running throughout this proceeding that Toronto Hydro -- I am not going to say they would ever do it again.  


I am not talking about whether we really need it or we don't need it.  We don't know.  It is just the question of addressing a concept.  It doesn't seem to me -- it shouldn't be that troublesome to you that in those cases where the refusal to even provide an offer is based upon a finding by you, Toronto Hydro, that there has been a breach of the statute, you shouldn't act on that basis until there has been confirmation by the Board, in fact, that that is the case.


MR. VEGH:  So that argument by Toronto Hydro was made in support of its conditions of service as opposed to a specific refusal to connect.  So Toronto Hydro, as Mr. McLorg said in his testimony and as Mr. Stevens pointed out, tried to develop a generic policy and not be a "cop on the beat" and investigate specific claims.  And, you know, you ruled that this policy was inappropriate, so that policy is no longer being used. 


Toronto Hydro will just simply apply the policy that's in place now.  The concern about, say, a determination requiring a legal determination more generically is, when you look at the section 3.1.1 of the Distribution System Code, non-conformance with law is a grounds for refusal, or not just a grounds for refusal, but the grounds for a connection policy.


Now, in light of this Board's decision, Toronto Hydro doesn't rely on that, but I don't know if you could say, generically, every time you exercise the authority under section 3.1.1(a) to refuse a connection on the basis of illegality -- say, non-compliance with Electrical Safety Code or whatever -- that Toronto Hydro has to have a ruling somewhere. 


I think there is a -- I understand the frustrations and concerns of Mr. Stevens' clients, but, ultimately, when you give the responsibility to the distributor to comply with the rules and you have made your position clear on what the rules are, there is an element of faith or trust, that you can't identify every specific circumstance where a refusal may be legitimately provided.  


And the concern you are hearing from Toronto Hydro is that it is obviously prepared to -- it is complying with the Board's decision.  It has put together language, with the agreement of compliance counsel, that it believes does comply, and these additional requirements are just not, in all frankness, really driven by the outcome of this case.  


Toronto Hydro is clear on what its policy was and the reasons for its policy, and the Board disagreed, and Toronto Hydro has accepted that and has moved on. 


And I don't think it's fair to say that in this case there is a question of:  Was Toronto Hydro trying to do something sneaky or not comply?  They gave their theory expressly to developers, to Board Counsel, and ultimately the Board disagreed with it.  


So I am not sure what's missing in 12, subject to the point about this can apply to both an offer to connect and a decision to provide an offer to connect.  


Sorry, I just wanted to -- this -- you may rule me out of line in commenting on this at this stage, and I frankly just missed it in my notes.  If I could just say -- and Mr. Stevens may want to respond -- on the point about how long it has taken to provide this offer to Metrogate, I think the way to read that is simply that Toronto Hydro wanted an orderly completion to all of this, to all of the remedies in the case.


It wouldn't make sense to have provided an offer, and then the Board came back and said:  Well, that offer was inappropriate or lacking in -- some reason.


So the only -- there was no real delay from the result after the Board's decision.  It was -- and I can tell you it was on legal advice that the expectation was:  Let's get the full package in place, and then Toronto Hydro will know how to communicate with all of the parties, both the specific Avonshire and Metrogate, and other developers, et cetera.


I should have responded to that in my reply and I just saw that I missed my notes on that, so apologies for that.  And, I am sorry, Mr. McLorg had one more piece of advice for me. 


There is also a suggestion for you to consider on section 12.  The concern, as I expressed with, paragraph 1 of K3.1 was the governing of the conduct between Toronto Hydro, developers and compliance staff.  


Mr. McLorg points out that the first sentence in paragraph 1 actually addresses the concern raised by Ms. Chaplin on the refusal to provide an offer to connect.  So that first sentence, if the Board would like to be more explicit on this point, then Toronto Hydro would be agreeable to taking the first sentence and adding it at the beginning of paragraph 12 to the Order, and this captures refusal on the basis of conduct, et cetera.


MR. KAISER:  All right, let's put that one down.  And you have agreed to add a clause similar to 16(b) in the Enbridge Order, and I think you have agreed we will come back with wording to institute a compliance program.


MR. VEGH:  To advise the Board on what the compliance measures were internally within the context of paragraph 14 --


MR. KAISER:  Well, I am thinking of something to the effect, which is a variation of Mr. Stevens' number 2, that Toronto Hydro agrees to institute a compliance program in which it advises all relevant staff of the Order and changing the company's policies pursuant to that Order, and would advise the Board within 45 days that that compliance program has been completed.


MR. VEGH:  Yes, sir.


MR. KAISER:  That's sort of standard language, and I think Mr. McLorg said he intended to do that, anyway.


MR. VEGH:  Yes, Toronto Hydro is content with that.  I guess that would be in addition to paragraph 14, then, to just put it in context?


MR. KAISER:  Make it a separate section.  All right.  We will take a short break for about half an hour and see if we can come back with a decision.


--- Recess taken at 11:06 a.m.


--- Upon resuming at 11:45 a.m.
DECISION:

     MR. KAISER:  Please be seated.  

     The Board heard submission this morning regarding the remedies and Order the Board should issue pursuant to its earlier Decision on January 27th this year, that Toronto Hydro Electric Systems had breached section 28 of the Electricity Act and three sections of the Distribution Code.  

     We have reviewed the Consent Order filed by the parties.  I should say at the outset that we appreciate the efforts of all parties to reach an Order on consent.  That's always helpful to the Board, but we do have some modifications.  

     We are prepared to approve this Order subject to a number of modifications.  Some of these have already been discussed with the parties.  

     The first is that we require a new section at the beginning of the Order under the heading "Application of the Order."   That provision will be virtually identical to section 16(b) of the Enbridge Order by the Competition Tribunal on February 20th, 2002.  That's contained in Mr. Zacher's factum at page 63.  The provision will read: 

"The Consent Order shall bind Toronto Hydro Electric Systems Limited as well as each and every of the present and future affiliates, directors, owners, officers, shareholders, agents and employees, and to any of its successors, subsidiaries, assignees and their agents, employees and other persons acting for or on behalf of THESL with respect to any matter referred to in this Consent Order." 

That's the first amendment.  

Next, schedule A of the Order shall be amended.  This is in the section 2.3.7.1.1 to add the words "new or existing" before "condominiums" in that first sentence.

That also has been discussed with the parties. 

     Thirdly, there will be a new section to this Order that will provide that:

"THESL shall, within 45 days, implement a Compliance Program which will provide all relevant employees with a copy of the Order and written instructions regarding the new corporate policies to implement the Order.  The president and CEO of THESL shall, within 45 days, provide a certificate to the Board indicating that the Compliance Program has been implemented as directed by the Order."  

     Fourthly, a new provision will be added to the Order to provide that:

"Within 10 days, THESL shall publish the Order in the Globe & Mail and Toronto Star under the heading 'Notice to Condominium Corporations and Developers and Owners of Multiunit Residential Buildings.'"

At the bottom of that Order, there will be a provision that copies of the Order can be obtained by contacting Toronto Hydro, indicating a certain person and a phone number.

     Next, the fifth amendment will be that paragraph 12 of the Order will be modified by adding at the beginning the words:  

"THESL shall not refuse to provide an offer to connect to a condominium corporation or developer on the basis of any concerns that Toronto Hydro has about the practices or conduct of a licensed smart sub-meter provider." 

     And lastly, we will add a further term to this Order:

"Toronto Hydro shall reimburse Metrogate and Avonshire, the Smart Sub-metering Working Group and the Board for all costs relating to their participation in this proceeding, which costs will be borne by the shareholders, not the ratepayer."

     We ask the parties to draft an Order giving effect to these amendments and file a draft Order by noon tomorrow. If acceptable to the Panel, the Order will be issued forthwith. 

      Ms. Chaplin reminds me, there was a concern raised by the Smart Sub-metering Working Group regarding an amendment to paragraph 7.  You requested, Mr. Stevens, that regarding the offer to Metrogate and Avonshire, you wanted it by February 22nd.  We heard from Mr. McLorg that Mr. Haines was on top of the matter and had indicated he would sign it today if he received all the information.  

     So we are not going to make that amendment to the Order, but we will ask you to notify us, Mr. Vegh and Mr. McLorg by the end of the day if there are any problems.  But we are going to work on the basis that the matter will proceed and leave it in Mr. Haines' capable hands. 

     Anything further, gentlemen?

     MR. VEGH:  Just a question, sir, in terms of the publication of the Order in the Globe and in the Star. 

     MR. KAISER:  I meant to amplify that, given the size of the ad which I suspect you are going to come to, it might be expedient to leave off the schedules, and so we will just have the actual Order.  It's not perfect, but otherwise you will be taking out a full-page ad, which isn't our intent.  But we will however have a provision that the copies of the full Order are obtainable from Toronto Hydro. 

     MR. VEGH:  I was going to suggest, even the Order itself is five pages, and if it would be acceptable from the Board to have a summary, say, perhaps agreed to by compliance counsel and Toronto Hydro, just -- there are a lot of defined terms. 

     MR. KAISER:  We leave that in your hands.   We are prepared to look at both.  It's not unusual to do it both ways.  The Competition Tribunal regularly does this.  Sometimes the Order is published, but if you can agree on a summary, that's fine.

     MR. VEGH:  It's just a size issue. 

     MR. KAISER:  It's a size issue.  And we would like this to be understandable to the people reading it.  So a summary may be better.  We were trying to make it easier for you but we leave that to you. 

     MR. ZACHER:  That will be fine.  Mr. Vegh can propose something and I am sure we can come to an agreement. 

     MR. KAISER:  I am sure you can.  Anything further? 

     MR. ZACHER:  No.  Thank you very much.  

     MR. KAISER:  Thank you, gentlemen.  It has been a long and unusual case in some respects.  But I can say on behalf of Ms. Chaplin and myself that we appreciate counsels' efforts throughout.  We hope this will conclude the matter.  Thank you.

     MR. ZACHER:  Thank you. 

     MR. VEGH:  Thank you.  

     --- Whereupon the hearing adjourned at 11:54 a.m.
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