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ONTARIO ENERGY BOARD 

IN THE MATTER OF the Ontario Energy Board 
Act, 1998, S.O. 1998, c. 15 (Schedule B); 

AND IN THE MATTER OF an Application by 
Enbridge Gas Distribution Inc. for an order granting 
leave to construct a natural gas distribution pipeline 
and related facilities in the Township of King in the 
Regional Municipality of York.   

 

REPLY ARGUMENT OF 

ENBRIDGE GAS DISTRIBUTION INC.  

 

Overview 

 
1. The Applicant, Enbridge Gas Distribution Inc. (“EGD” or “Enbridge”), responds to the 

submissions of Ontario Energy Board Staff (“Board Staff”) and Harten Consulting 

(“HGRA”) both received on February 12, 2010.  Enbridge concurs with Board Staff’s 

conclusion that there are no outstanding issues.   Therefore, Enbridge’s reply will focus 

on the submissions of HGRA.   

2. Enbridge will rely on its evidence and previous submissions and will not repeat its 

previously stated positions on issues unless the comments made by HGRA warrant a 

further response or clarification from Enbridge.    

3. The Ontario Power Authority (“OPA”) conducted a request for proposals for a peaking 

generation facility pursuant to a Ministerial Directive issued on January 31, 2008.  Aird & 
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Berlis provided the OPA with legal advice in respect of the procurement procedure.  The 

OPA received submissions from four developers for six projects located in the Township 

of King, Township of East Gwillimbury and the Township of West Gwillimbury.   The York 

Energy Centre LP (“YEC LP”) was the selected proponent.  Independent of the OPA 

process, Aird & Berlis was retained to advise Enbridge in respect of the leave to 

construct application.  These are separate matters and there is no conflict. 

Applicable Regulatory Regime 

4. The provincial regulatory regime provides the Ontario Energy Board (the “Board”) with 

specific powers and jurisdiction as set out in the Ontario Energy Board Act, 19981 and 

within such areas the Board has exclusive jurisdiction.  This includes oversight of the 

leave to construct process.    Enbridge has followed the appropriate regulatory process 

for the approval and construction of a natural gas pipeline in Ontario.  No party has 

indicated a specific provision of any regulatory requirement that Enbridge has failed, or 

will fail, to satisfy.   

5. The Environmental Assessment Act2 does not apply to hydrocarbon pipelines. The 

Ministry of the Environment has responsibility for the Environmental Assessment Act.   

The court in Power Workers Union, et al v. Ontario Energy Board, et al3, included as 

Appendix A to these Reply Submissions, upheld the Board’s decision which stated: 

“....the law is clear that jurisdiction on environmental matters associated with the power 
station falls under the Environmental Assessment Act administered by the Ministry of the 
Environment not the Ontario Energy Board.” (p. 17). 

                                                 
1 S.O. 1998, c. 15 (Schedule B). 
2 R.S.O. 1990, c. E-18.  
3 (2006) Canlii 25267 (ON S.C.D.C.). 
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6. The Board was clear that this hearing was about the Enbridge proposed pipeline 

facilities and not the YEC Facility – such position being entirely consistent with the 

court’s decision in these matters. The provincial legislative regime is clear and there is 

no issue regarding the scope of the project. 

7. HGRA has issues with the design of the provincial regulatory regime applicable to the 

project.  HGRA’s primary concern is not Enbridge’s compliance with the existing 

provincial regulatory requirements.  The design of the regulatory regime is an issue for 

the legislature of the Province of Ontario and not an issue to be determined in this 

proceeding.   

Mining Watch not Applicable 

8. The reliance on the Supreme Court of Canada’s decision in Mining Watch Canada v. 

Canada (Fisheries and Oceans)4 (“Mining Watch”), included as Appendix B to these 

Reply Submissions, is not appropriate.   

9. This decision dealt with the level of discretion available to the “Responsible Authority” to 

scope a project differently than had been originally proposed by the project proponent.   

As background, the provincial environmental assessment or review processes are 

proponent led and the project proponent characterizes the project.  However, under 

Canadian Environmental Assessment Act5 (“CEAA”), the project proponent provides the 

original scope of the project which determines the procedural track under which the 

Responsible Authority completes the review.   

                                                 
4 2010 SCC 2 (Canlii 32797). 
5 S.C. 1992, c.37. 
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10. In Mining Watch, the proponent Red Chris Development Company Ltd. proposed a 

mining project in British Columbia that was originally scoped by the proponent in such a 

manner that it was subject to the Comprehensive Study List under CEAA – the highest 

level of scrutiny.  The project was subsequently scoped again by the “Responsible 

Authority”6 within the federal government, and based upon previous decisions of the 

federal court, the Responsible Authority eliminated certain elements from the project 

scope as those specific elements did not require federal approvals outside of the 

environmental assessment process.  As a result of the reduced scope, the trigger for the 

comprehensive study was no longer present and the review could be completed by a 

screening process.   

11. Mining Watch challenged whether the scoping of the project by the Responsible 

Authority was permitted. The Supreme Court of Canada ruled that the Responsible 

Authority did not have the legal authority to conduct the second scoping of the project in 

the manner in which it was completed.  The scoping of the project as proposed by the 

proponent was appropriate.7   

12. First, Enbridge would note that CEAA is not applicable to the proposed YEC Pipeline as 

there are no applicable triggers of the CEAA process.   Second, the scoping issues that 

arose under CEAA are not relevant because the jurisdiction and decision making 

responsibilities of the Board and the Ministry of the Environment are clear.  

                                                 
6 CEAA, includes the following definition: ““responsible authority”, in relation to a project, means a federal 
authority that is required pursuant to subsection 11(1) to ensure that an environmental assessment of the 
project is conducted”.  The federal system of environmental assessment is different than the provincial 
system in that the provincial system is carried out by the project proponent while the Responsible 
Authority is the obliged to carry out the federal process in compliance with the legal requirements.  
7 Mining Watch, supra note 4, at para 2 and 35.  
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Environmental  

13. Enbridge would also note the YEC Pipeline is not within the geographic area of the 

Toronto Region Conservation Authority (TRCA) as suggested by HGRA, but rather 

within the Lake Simcoe Region Conservation Authority (LRSCA) with whom Enbridge 

has been communicating. 

14. Enbridge has undertaken a significant level of review – the environmental assessment, 

the archaeological assessment, hydrological assessment, and the hydrogeological 

assessment – and demonstrated its proposed mitigation to ensure compliance with the 

applicable regulatory requirements.  There has been no specific evidence offered as to 

how or where Enbridge has failed to meet any of the applicable requirements.   

Authority 

15. HGRA is making submissions in respect of the Township of King (the “Township”) and 

the York Region District School Board (“YRDSB”).   Enbridge submits that it is improper 

for HGRA to make submissions on behalf the Township and the YRDSB where there 

have been no evidence that HGRA has been authorized by those entities to make such 

statements.    

16. The Interim Control By-law passed by the Township applies to power generating 

facilities but does not apply to pipelines.  The rights and obligations of Enbridge to locate 

pipelines within a municipal road allowance are different than those of a developer siting 

a power generating facility.  As noted above, the Board’s jurisdiction is limited to the 

pipeline.   
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Ratepayers Protection 

17. Enbridge acknowledges the pipeline and the YEC Facility are linked through the Gas 

Delivery Agreement.   The Gas Delivery Agreement appropriately protects the interests 

of ratepayers in respect of timing and financial risk issues associated with the completion 

of the YEC Pipeline.  The provisions of the Gas Delivery Agreement protect Enbridge 

and ratepayers during the planning, construction and operation of the YEC Pipeline.  

Board Staff is in agreement that the Gas Delivery Agreement provides adequate 

protection for ratepayers.   

18. Enbridge does have an obligation to serve and will comply with such obligation as 

confirmed by Enbridge in response to HGRA  or Harten IR#7.   

Pipeline Design  

19. As previously stated, the design of the YEC Pipeline adheres to the requirements of 

Ontario Regulation 210/01, Oil and Gas Pipeline Systems, under the Technical 

Standards and Safety Act, 20008 and the CSA Z662-07 Oil and Gas Pipeline Systems 

standard.  The TSSA has raised no issues and the attached letter, see Appendix C, 

received from the TSSA confirms the acceptability of Enbridge’s design.    

20. Enbridge does have comparable pipelines in Ontario.  Enbridge’s response to Board 

Staff IR#1 included a map showing other high pressure and extra high pressure 

pipelines within the area.  Enbridge would note that HGRA’s reference in paragraph 11 

to 186,000m3/hr is incorrect and it should read 136,000m3/hr.   The Board is aware  

                                                 
8 S.O. 2000, c. 16. 
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through other proceedings that Enbridge operates a large and extensive distribution 

network, including pipelines of larger diameter and higher pressure than in the present 

application that serves over 1.8 million customers.  Recently, Enbridge has applied to 

the Board, and been granted leave to construct, for pipelines and facilities with a similar 

or larger size and/or pressure including the following: 

Project Length Size MOP Board Proceeding 
Toronto Portlands 
Project (North) 
 
Toronto Portlands 
Project (South) 
 

6,500 m 
 
 

2,900 m 
 

NPS 36 
 
 

NPS 20 
 

XHP (4500 kPa) 
 
 
 
 

EB-2006-0305 

Goreway Pipeline 
Project 
 

6,500 m NPS 24 XHP (4500 kPa) EB-2005-0539 

Scarborough Pipeline 
Project – Phase II 
 

7,800 m NPS 16 XHP (4500 kPa) EB-2007-0913 

Thorold (Northland) 
Cogen Pipeline 
Project 
 

2,900 m NPS 12 XHP (4500 kPa) EB-2008-0065 

Georgian Bay 
Reinforcement Project 
 

20,000 m NPS 12 XHP (4500 kPa) EB-2007-0782 

 
  
Draft Conditions of Approval 
 
 
21. The comments of HGRA in paragraph 17 are inconsistent. HGRA, while purporting to 

agree with Enbridge, misquotes Enbridge’s position.  Enbridge has stated that 

construction [emphasis added] will not commence until third party approvals are 

received.  Traditionally, the Board has granted a conditional leave to construct, which  
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Enbridge submits is appropriate. Board Staff and Enbridge are in agreement with the 

suggested wording :f the, conditions,of approval.

•T 

Conclusion 

22. Enbridge agrees with Board Staffs submissions that there are no outstanding issues. 

23. Enbridge requests the Board determine the Pipeline is in the public interest and to issue 

the order(s) granting leave to construct and approval of the form of easement. 

24. Enbridge notes that it reserves its rights to make submissions in respect of any claim for 

cost awards by the intervenors. 

DATED February 22, 2010 at Toronto, Ontario. 

ENBRIDGE GAS DISTRIBUTION INC. 
By its counsel 

AIRD & BERLIS LLP
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14th Floor. Centre Tower 
3300 Bloor Street West 
Toronto, Ontario 

Canada MaX 2X4 

TeL: 416.734.3300 

Fax: 416.231.1626 

ToU Free: 1.877.682.8772 

www.t a.org 

October 15, 2009 

File: SR 119434 

Ms. Bonnie Jean Adams 
Regulatory Coordinator 
Enbridge Gas Distribution. 
500 Consumers Rd. 
North York ON M2J IP8 

Re: Enbridge Gas Distribution Inc. Proposed NPS 16 Natural Gas Pipeline to Serve the 
Proposed York Energy Centre. 

Dear Ms. Adams: 

This is in response to your letter of September 24, 2009, about the proposed construction of the 
referenced pipeline. We reviewed the Final Report prepared by Jacques Whitford Stantec 
Limited, July 16, 2009 and additional information submitted, including the design specification 
for the NPS 16 pipeline. 

This project meets the requirements of the Ontario Regulation on Oil and Gas Pipeline Systems 
(0. Reg. 210/01) and the codes enforced by this regulation. According to the design and pipe 
specification information provided, the pipeline will be operated at a MOP of 4500 kPa (653 
psig). The stress level at MOP for this pipeline will be below 30%SMYS, placing this line 
within the scope of section 12 of the CSA Z662-07, Gas Distribution Systems. 

The strength test and leak test also meet the CSA Z662-07 and O. Reg. 210/01. 

We found the report and specifications acceptable. 

. En. 
Fuels Safety Engineer 
Tel.: 416 734 3353 
Fax: 416231 7525 
Email: alo .. o@tssa.org 
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