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COUIICIL

2Lr6176

The Order-in-Couneil, filed under Exhiblt 18,

reads as follows i -

"Copy of an Order-Ln-Council approved by
fler Honour the Lieutenant Governor,
dated the 30th day of July, A.D. t976.

the Conmlttee of CounciL have had under
consideration the report of the llonour-
able the Minister of Energy, wherein he
states that,

WIIEREAS Newco Limlted applied to the
OntarLo Energy Board for leave to be
granted by the Lleutenant Governor in
Council, pursuant to section 26(2) of
The Ontario Energy Board Act, to enable
Newco Linited to acquire all of the out-
standing voting shares of Northern and
Central Gas Corporation Llmited, and the
Ontario Energy Board, after a' heariag'
in its Report and Opinion, recommending
that such leave be granted, subject to
the terms and conditlons hereinafter
mentioned in Paragraph A;

AND WIIEREAS, after consideration of the
said Report and Oplnion, the Minister of
Energy initiated discussions with Newco
Limited pursuant to which Newco Limited
agreed, upon the leave applied for being
granted, to give the several under-
iakings hereinafter mentioned in para-
graph B;

The Honourable the Minister of Energy
recommends that, effective on and after
July 31, L976, leave be granted to Newco
Limited, pursuant to section 26(2) of
The Ontario Energy Board Act, to acquire
all of the outstanding voting shares of
Northern and Central Gas Corporation
Limited,



B.

Northern and Central Gas
Corporation Linlted, and so
long as the latter Conpany,
itself or through an affiliate
or subsidLary, shall carry on
the business of dlstributing
natural gas ln Ontarlo, Norcen
wi.11,

(1) review annually vlth the
Minlster of Energy, with
such detail as he may
reasonably require, the
present and future gas
supply position of
Northern and Central Gas
Corporation, Linited;

by the Lieutenant Governor in
Council; and

(b) made no later than
December 31, L975, or, if the
amalgamation ls not then com-
pleted, by such later date as
shall have been consented to
by the Lieutenant Governor ln
Council;

And upon Newco Ltd. providing to
the Lleutenant Governor in Council
the undertakings set out below with
an assurance satisfactorY to the
Lieutenant Governor in Council that
such undertaking shall be perforned
by Newco Ltd., or Norcen Energy
Resources Limited ("Norcen"),
namely,

(c) so long as Norcen and its sue-
cessors have a sufficient num-
ber of the outstanding voting
shares of Northern and Central
Gas Corporatlon Limited to en-



requlrement to obtain
approval to issue eqqlty
capital under the Alberta
Gas Utilities Act similar
to that nov held bY
Cigol;

(iv) cause such portion of the
earnings of Northern and
Central Gas Corporation
Limited to be retained as
is appropriate for reten-
tion by à gas distribu-' tion utility, and to the
extent that such retained
earnlngs are not suffi-
cient to maintain the
equity of Northern and
Central Gas Corporation
Linited at a level suffi-
cient to enable Nortbern
and Central Gas Corpora-
tion Linited to carry on
its business of distribu-
ting gas in Ontarlo,
Norcen vill provide addi-
tional equity eapital
sufficient for that pur-
pose, oû terms at least
as favourable as Northern
and Central Gas Corpora-
tion Li¡nited could have
obtained itself directly
from the narket if the
reorganization had not
occurred: and, itl the
event an exemption is not
obtained by Norcen fron
the Public utilíties
Board of Alberta, in
respect of the require-
ment, under the Alberta
Gas Utllities Act, (nen-
tioned in subelause (iil)

5



The Committee of Council concur ln the

recommendatlon of the Honourable the

llinister of Energy and advise that the

same be acted on.rr

7



(iil) Newco Ltd, will cause Norcen, upon
lts incorporation, to apply fOr and
use lts best efforts to obtaln, and
if granted to keep current, âtr
exemptLon from the requirement to
obtaln approval to issue equity
capital under the Alberta Gas
Utllltles Act slnilar to that now
held by Clgol;

(1v) cause such portion of the earnings
of Northern and Central Gas Corpor-
ati-on Limited to be retained as is
approprlate for retention by ù gas
dlstribution utllity, and to the
extent that sucb, retalned earnings
are not sufficlent to maintai.n the
equity of Northern and Central Gas
Corporation LimLted at a level suf-
ficient to enable Northern and
Central Gas Corporation Limlted to
carry on its busLness of distribu-
ting gas in Ontarlo, Norcen will
provide additional equlty capltal
sufficient for that purpose, oû
terms a,t least as f avourable as
Northern and Central Gas Corpora-
tion Limited could have obtained
itself directly from the market if
the reorganization had not occur-
red; and, in the event an exemption
ls not obtained by Norcen from the
Public Utillties Board of Alberta,
in respect of the requirement,
under the Alberta Gas Utilities
Act, (nentioned in subclause (iii)
for prior approval to issue capi-
taI, and Norcen is unable to obtain
approval under that Act to supply
such additional equity to Northern
and Central Gas Corporation
Linited, and is otherwise unable to
supply such equity, Norcen agrees
and undertakes to pernit Northern

I



ttrtrllo¡¡ rrl! aca..t@

ih¡ly 3O, f975

the Honorable Dennis Ti¡rbrell
llinister of Energy
Province of Or¡tario
l2th Floor, 56 Wellesley Street ¡{est
toronto, Ontario

Dear l{r. l{inisters

Às discussed yesterday wl.t!¡ Robl.n Scott, lt is our rnderstandlng that
the ur¡dertakings contaÍned in itens (il to (iv) lncluslve of sectlon Bof tåe draft of yoirr recommendation to tÌ¡e Cabinet will not be lncluded
Ln tJre Leave to be granted by the r,ieutena¡t Governor in council
pursuant to Section 26(21 of the Ontario Energy Board Act. The purpose
of tt¡is letter i.s to reconfi¡¡r our ¡nsition with respect to these
poLnts:

l. The executíve offlces of Norcen Energy Resources Limited
¡rl.lL be Located in Toronto, Or¡tario.

2. & 3. Norcen will apply for, and keep in force. an e:ctra-provincÍal
ll.cence ur¡der Part IX of the Corporations Àct of Or¡tarío and will file.
ånnually thä reguired retu¡a u¡¡der The Corporations Infomation Àct of
Ontario.

{. The Board of DÍrectors of No¡the¡n a¡¡d Central Gas Corporation
Lintted will include two residents of the areas senred by Northern and
central Gas corporation Limited, neither of, whom, prior to electLon

had any pecuniary interest in Norcen Energ¡¿ Resources
LirÉtecl or any of its s¡¡bsidiaries or affiLíates or in
Northern a¡¡d Central Gas Corporation Liraited and its
sr¡bsidiaries a¡¡d affiliates,

uas connected with the business of eçloring for devel-
oping, producing, transmitting or distributing natural
gas.

.ïours very truly,

EGB:vm

11

E. G. Battle
President and Chief Operating
Officer
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Agreement, that Northern wonr t denand payuent
eicept accordlng to the repayment- schedule.

a. measure of long-term solvency, speciflcally the
nr¡mber of times that lnterest charges are earaed
or covered in a glven Period.

those assets, having a' physlcal f orm, which are
avallable to aLl bondholders.

prior to the proposed acquisitigt, a -$47,300,000iZ.ø percent interest) obllgatlon of Norcen to
Northern - a demand note.

common share dividends declared for a year divided
by net income to common shares for the year'

capital stock with a clalm to Lncome or assets
afler bondholders but before common shares'

n*lT' "o"o* ï3ååï;ååu1ä#u;""uî3ååå*-åå ?ï"3ååu'"'uÞåu%?P 3l --
dLscount tate

net income over the life of a' company less all
income distributlons (including stock dividends)
can also be defined as ownerst equity less
contributed caPitaI.

ù banking term used to describe one part (amount)
of t total loan the total sum of the loan is
separated into parts or tranches because each
tränche will differ either in repayment terms,
interest rate, security pledged or draw down date.

the 5O0,OOO conmon shà'tes of Tinnex'
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Financial Retiol

ïimes Interest Earned
(Before-Tax Basis)

Times Interest Earned
(After-Tax Basis)

% Total Debt in
Capital Structure

Schedule 1

FINAI.ICIAL RATIO AI{ALYSIS
(Figures for September 1984 refer to results
folthg 12 months endinq September l0- 1981

Pro Forma ICG Consolidated with
Northern and Central Gas Corporation LimÍted
For the l2 mo
-F
Issue of Convert,ible Proposed Convertible
Preference Shares Preferred Issue

ïwelve
Months
Ending

Cash Flow as % of
Long-Term Debt

Caeh Flow es % of
Current Liabilities

Asset Coverage

Dec. '82 ?.52
Dec. r8l 2.8,
Sept r84 1.11

Dec. '82 1.87
Dec. t85 1.90
Sept '84 1,95

Dec. t82 ,7.4
Dec.'8f 55.4
Sept '84 ' 51 .6

Dec.'82 t2.5
Dec. | 8J 27 .2
Sept | 84 t2.7

Dec. t82 41.2
Dec. | 8l 59 .O
Sept | 84 6t.8

Dec. '82 1.79
Dec. '8J 1.89
Sept r84 1.94

Dec. t82 7.t
Dec. tBJ 7,2
Sept '84 7 ,8

for each financial ratio is
by the Dominion Bond Rating

Consol-
idated
NORCEN

Consolidated
INÏER-CI TY

GAS

Net Profit Margin

1.41
1.79
1.91

1.16
1.18
1.r8

62.7
62.5
6t.1

10. 1

15.5
14.5

11,4
21.4'
2r.5

1.r1
1,59
1.57

1.'
2.5
2.'

set out
Service

1 The definitional flormula
correspond to those used

Atffin Affin
Value Off Fully Value Off Fully

i[IcfïñffienF- ffi

1.45 1.45

1.27 1.27 1 .r4 1 .54

75.2 77 .7 69.g 72.2

8.2 9.2 9.5 9.5

1.rt 1.5'

21.5 ?1.5 24.8 24.8

1,26 1 .21 1.15 1.11

2.2 2.2

on the followÍng page. These
(DBns).

2.5 2.'

definitions
t'
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E.B.O. 1181119

IIf TEB IATTEB Of the Ontario Energy Board
Ããt, R.s.o., 1980, chaPter 332, as
amended;

AND Iil lEE tAllER OF an application by
Inter-City Gas Corporati-o,n-, ICG Resources
Ltd. and Vigaã Þropane Ltd' for leave of
the Lieutenant Govãrnor in Council of the
P;ã"î;¿; of ontarlo to acquire in excess
ái zo percent of the issued and outstand-
i"g-ãoñtão srrarãs of Northern and Central
GaÁ Corporation Limited i

AI{D IN lEE f,ATTER OF an application by
Ñot""o Energy Resources Limited for leave

"t 
the Lieuïenant Governor in Council of

the Province of Ontario to acquire in
;;;."" -ol- zo pãrcent of the issued and

outstanding First Preference Shares of
Inter-CitY Gas CorPoration'

BEFOBE: Richard R.
Presiding

Robert W.
Chairman

Donald H.
Member

Perdue, Q.C.
Member

MacaulaY, Q.C.

Thornton, Q.C.
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APPEAß'ATTCES

Perties to the Eearlng: Represented By:

1. The Appllcants -
a) Inter-City Gas J.D. Brett ,-f

ICorPoration

b) ICG Resources Ltd. / A. Sweatman, Q.C. +
ì

c) Vigas ProPane Ltd.

>) ¡ r ¡,, d) Norcen Energy F.A.l[. Iluycke, Q.C. '*i bl- ) r t t Resources Li_mited 
sr vav

gLL-î3îl 2. Speciel Counsel J. A. Çqnnton +

3. Intervenors -
a) Federation of J-. E . JPhnsog Èb ,

ili;*i;l'?îi3:'" ffi-7ffi#'
tL,/-)r+t b) äHr:ii"liå:'r 

Gas >22'Æ"bW +

3 S f - A,,o c) Union Gas Limited J.B. Jolley, Q.C t
d) TransCanada C. Black dl

€âq* â"//l Pipelines Limited B. Hulse - \

3 lo-8 Loo
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gEOBI FORTS

Act - Ontarlo EnergY Board Act

Board - Outarlo EnergY Board

CBRS - Canadian Bond Rating Servlce

CIBC - Canadian Imperlal Bank of Commerce

DBRS - Doninion Bond Rating Service

EBIT - Earnings before interest and taxes

FONOU - Federatlon of Northern Ontarlo
Municipalltles

Gl[l - Gaz MetroPol itain, inc .

Greater - Greater WlnnLpeg Gas Conpany
Tinnipeg

Inter-City Inter-City Gas Corporation

Le Gaz - Le Gaz Provincial du Nord de Quebec

UICC - Mortgage Insurance Company of Canada

Norcen - Norcen Energy Resources Limited

Northern - Northern and Central Gas CorporatLon
Limited

Preference Series A First Preference Share of
Shares Inter-CitY

Resources ICG Resources Ltd.

Rlchardson - Richardson Greenshields of Canada
Greenshields Limited

Vigas - Vigas ProPane Ltd.
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TEB TÜAÎTIBß

OF lEE

APPLICATIONS

CEAPTER 1: Iì¡TBODI¡CTION T0 lHE APPLICATIONS

t The subject matter of this report is an

Agreement dated October 30, 1984 (the "Agreement")

whereby Inter-City Gas Corporation (r'Inter-City"),

ICG Resources Ltd, ("Resources"), and Vlgas

Propane Ltd. ("Vigas") propose to acquire 10O per-

cent of the common shares of Northern and Central

Gas Corporatfon Limited ("Northern"), which "t.
currently owned by Norcen Energy Resources Linited
("Norcen"). the Agreement also proposes a concur-

rent acquisition by Norcen resulting in Norcen

owning g4.7 percent o.f the votÍng First Preference

Shares of Inter-City.

The Ontario Energy Board ( the 'rBoard" ) is

empowered to review this transaction under Section

26 of the Ontario Energy Board Act (the "Act").
The relevant subsections of Section 26

of the Act state:
(2) No person, without first obtaining
the leave of the Lieutenant Governor in
Council, shal1 acquire such number of
any class of shares of a. gas
transmÍtter, Bâs distributor or storage
company that together with shares
already held by such person or by such
person and an associate or associates of
such person will in the aggregate exceed
20 per cent of the shares outstanding of



Although Section 26 does not specifically

nention - the public interest', the Applicants were

asked in the Boardrs Procedural Order to address

their evidence to show how the proposed trans-

actions would affect the publlc interest defined

to include:

1. the present and potential shareholders and

customers of Northern;

2. the shareholders and Ontarlo customers of

trnter-CitY;

3. the Ontario conmunities served by Northern

and by Inter-City;

4. the investors in Northern other than the

shareholders;

5. the consumers in the Province of Ontari.o

who would benefit from securing natural gas

transmission, storage and distribution at t

reasonable cost; and

6. the public interest generallY.

In this report, the Board has attempted to

recount to His Honour the Lieutenant Governor the

thrust of the more significant evidence which came

3



Nov. 3O, 1984 - Origlnal closl-ng date fixed by
Intãr-City, Resources, Vlgas and
Ñorcen ln the Agreement.

Dec. 3, 1984 - Commencement of the hearlng.

Dec. 6, 1984 - Last day of the hearing.

Dec. 1O, 1984 - Oral Argument.

Dee. 31, 1984 - Revised clostng date verbally
agreed to bY Inter-CitY, Vigas'
Resources and Norcen.

Jan. 31, 1985 - Further revlsed ctosing date
agreed upon between the Parties.

5



NOBTEBR¡T

CEAPTBB 2: BACKGBOITND IilFORTAÎIOX CIT

TEE PABTIBS I'O TEE AGRBBIENÎ

Northern is presently a wholly-ovned subsidi-

ary of Norcen. It was lncorporated by Letters

Patent in the Province of Ontario on January 1,

1968, and arose out of an amalgamation of three

inter-related Ontario gas distributors, namely:

f) Northern and Central Gas Company Limited

(formerly Northern Ontarlo Natural Gas

Company);

il) Twin City Gas Company Linited; and

iii) Lakeland Natural Gas Limited.

Northern presently owns and operates, either

directly or through subsidiaries, natural gas

distribution facilities in three operating areas:

Ontario, Quebec and Manitoba. At December 31,

1983, Northernts total assets amounted to

$711 ,956,0OO.

Northernrs Ontario operations serve approxi-

mately 14O,O0O customers, in approximately 1.I4

conmunities in northwestern, northern and eastern

Ontario.

7



The linnex shares represent approximately

l.06percentoftbetotaladjustedcostbaseto

Norcen of the Northern shares. The parties to the

agreement have excluded them from the sale of

Nortbern and the details of this part of the

transaction are discussed in chapter 4 of this

report.

Northernrs natural gas distribution facili-

ties in Quebec are operated through its 1OO per-

cent owned subsidiary Le Gaz Provincial du Nord de

Quebec ("Le Gaz"). Le Gaz distributes natural gas

intheareasofNoranda,RouynandTemiskamlng.
Between t96? and 1980 Northern was also

involved in the distribution of natural gas j-n

Montreal through lts then subsidiary Gaz

Metropolitain, inc. ("GMi")' In 1980 and 1981'

with the consent of the holders of its first

mortgage bonds, Northern issued two series of

debentures whlch are exchangeable into Northernts

entire common shareholdlngs of GMi. The holders

of these debentures in the meantime possess the

righttovotetheGMicontmonsharesheldby

I



INTBR-CITY

shares which are the only other existing voting

shares.

It ls Norcenrs position that since t975 it
has been evolving from prinarlly a gas utillty
with resource Lnterests lnto a maJor North

American resource company. the sale of Northern,

Noreenrs utility division, is seen by Norcen to be

a. further step in thls evolution.

fnter-City is t Manitoba corporation that

has been involved directly, and indirectly through

its subsidiaries, iD various aspects of the energy

industry throughout Canada since 1954. the con-

solidated assets of Inter-City, accordi-ng to its

fi-nancial statements as at December 31, 1983 , aîe

$814 ,4gL,OO0. Its operations are divided into

four divisions which are described below.

Inter-Cityts liquid gas divisiou is Canadars

leading distributor of propane and industrial
gases as well as related home and recreational

appliances and commercial and industrial

equipment.

11



RESOIIRCBS

VIGAS

operates natural gas processlng plants. This

division is active in both canada and the united

States.

Resources, a' Canadian corporation, is a'

wholly-owned subsidiary of Inter-city. Resources

is engaged in the exploration, development, and

production of petroleum and natural gas in canada.

Vigas ls a. British Columbia corporati-on

engaged in the merchandising of propane in British

columbia. vigas is indirectly a wholly-owned

subsidiary of Inter-CitY.

13



INTBODTICTION

PURCHASB

PRICB

CHAPTBB 3: THE MâNSACIIION

the Agreement eal1s for Inter-City to

purchase 48 percent of Northernrs common shares,

for Resources to purchase a' further 48 percent'

and for Vigâs to purchase the remaining 4 per-

cent. The salient features of the proposed trans-

action that affect or might affect the publlc

interest are outlined below-

' The agreed purchase price for the Northern

conmon shares is $24O,OOO,OOO. the three proposed

purehasers are to pay $163,000,000 in cash on

closing. The remainder of the purchase price is

to be paid by the issuance of 110,000 I percent

Series A First Preference Shares of Inter-City

which have a. redemption value of 877,OOO,OOO.

There is atr intermediate stage in which Resources

and Vigas will actually issue preference shares to

Norcen as part of the purchase price. Thereafter

Inter-City will exchange its Preference Shares for

the preference shares of Resources and Vigas held

by Norcen. the end result is that Norcen will

15



lHE NORCEN/

INTBB-CITY

NOTE

provi.sions attached to the shares provide that, if

Inter-City falls to pay the dlvldend in any given

year, or fails to redeem in accordance with the

redenption schedule set out above, Norcen can

elect to require immedLate redenption of any such

shares then outstanding.

As part of the overall transaction it is

proposed that an outstandÍ-ng promissory note held

þy Northern as an obligation of Norcen (the

'lNorcen Note'r) be assigned to Inter-City and that

Inter-City issue aî identical note to Northern

(the "Inter-City Note"). Thus, the Norcen Note

would no longer be a debt obligation from Norcen

to Northern but would be a. debt obligation between

Norcen and Inter-city. a further debt obligation

from Inter-City to Northern would be created by

the second note, the Inter-City Note. The Norcen/

Inter-City Notes are each 7.6 percent promíssory

notes for $47,3O0,000.

As between Norcen and Inter-City, the

Agreement provides that, should Inter-City default

on any of its dividend or redemption payments

L7



will retai.n, as before , àLl of the f lrst
preference and second preference shares of

Northern.

Wlth the exception of the linnex shares

(which will no longer be owned by Greater

Itinnipeg), the evidence showed that the corporate

organizational structure of Northern will remain

unchanged should the applications be approved.

Pictorial representations of Northernts

corporate structure as it currently exists (Figure

1), and as it will exist should the proposed

transaction be approved (Figure 2) can be seen as

fol lows:

19



Flgure 2
Corporate Structure of

After the Closlng'of the
I[orthern
Agreement

shares

Northern

100%

and second
preference shares

100%

Inter-City 48f

Resources 48f

Vigas 47" Public

eference

Norcen

linnex

- Nortwin Development

- Northern Realty

- Northern Acceptance

Chanpion
Pipe Line

Corporation

preference shares

Greater
Winnipeg
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THE AGREBIIET{T

CEAPTBR 4: lHE EYIDENEE

Ameadments

The Agreement, as summarized in Chapter 3,

comprises the whole of the contract existlng

between the parties with a. few minor technical

amendments for tax purPoses.

Approvals

Mr. Sheeres testified that all the necessary

tax rulings pertaining to the Agreement had been

obtained as weII as the required consent of every

bank, trustee and securitY holder.

Mr. Marriott explained that of Inter-City's

preferred shareholders only the holders of series

B and C first preference shares have the right to

approve or dlsapprove the proposed issuance of the

Series A First Preference Shares. Mr. Marriott

assured the Board that the transacti-on had been

put to holders of these shares and that sufficient

approvals had been received. He stated that the

approvals of series A and B second preference
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PBOPOSBD

TRAITSACTION

noted that the closing date was further extended

in Argument to January 31r 1985.

Mr. Marriott testified that Inter-City
intends to finance the $163,000,000 cash portlon

of the purchase price by a. loan fqon the Canadian

Imperial Bank of Commerce ("CIBC"). fnsofar as

the funds that are due from Resources and Vigas

are concerned, Mr. Marriott testl-fied that Inter-
City would borrow the full amount, entirely and

solely in its own name, and advance the necessary

funds to Resourees and Vigas for their portions of

the purchase price .on the same terms and condi-

tions as the CIBC loan to Inter-City.

The pertinent features of the loan are as

fol lows:
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FII{ANCIAt

ITIPLICATIONS

Mr. Marrlott referred to a study conducted by

Inter-city t s underwr'lter Richardson Greenshields

of Carlada Li.nited ("Richardson Greenshields") as

proof of the feasibllity' of the ffnancing plan'

In that study the underwriter stated it would be

prepared to underwrite and distribute the above

mentloned convertible preferred securities. In

addition, Mr. Marriott related that all three of

Inter-City's bankers who had been approached to

provide financing for the cash portion of the con-

sideration ($163,000,000) had been willing to do

so on certafn conditions.

Introductl-on

This section outlines the fi-nancial implica-

tions of the proposed transaction, and more speci-

fically, the inpact on Northern of the proposed

change in parent.

Inportance of the Parent ConPanY

Ilitnesses did not agree on the effect that

ïnter-City's flnancial strength would have on

Northernfs ability to e.ttract capital.
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consider the new owner's track record, credibil-

ity, stated pollcles, and undertakings with regard

to the uttlity conpany, &s well as any potential

benefits that such an owner may bring to the

situation.

IIe gave examples of the impact, or lack of

impact, oû the cost of capital and capital attrar'-

tlon felt by other utilities in Canada. IIe cited

the experi.ence of Canadian Utilíties Limited

("CUL") which was acquired by a' weak parent' The

acqui-sition was said to have had no impact whatso-

ever on CULfs cost of capital or lts abiltty to

attract capital. Mr. Lackenbauer also described

the acquisition by Be11 Canada Enterprises of

approximately 43 percent of TransCanada Pipelines

Linited from Dome Petroleum as having had a

similar lack of effect on the marketrs perception

of the subsidiaryf s financial strength' IIe

concluded that a change in parent does not affect

market percePtion.

It was Þ.{r. Lackenbauer I s opinion that "the

bond rating agencies in canada will v j-ew the

change of ownership as ^ 
neutral matter". IIe
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While Mr. Marrlott agreed in principle that

a. strong parent could be the .source of a short

term loan for its subsidiary, he did not feel that

thls factor would affect Northernts ratlngs. IIe

stated that tt was Inter-cityt s intention to con-

tinue the existing policy of allowing Northern to

raise its own debt financing, making the identity

of the parent company irrelevant'

As outllned earller, Northern was unable to

obtain approval from the holders of Northernrs

first mortgage bonds for the proposed change ln

parent. Norcen had been forced to acquire the

Northern bonds from these holders and replace them

with Norcen bonds. the new Norcea bonds are in

the same principal amount but bear a higher inte¡:-

est rate but Northern will not bear any of these

extra costs. Witnesses were unable to agree

whether this was a negative market reaction to the

proposed change in parent, or whether it was

sínply an opportunistic move by the first mortgage

bondholders to obtain a higher interest rate.
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parent otganf-zation

cost of equitY.

not relevant to Northernrs1s

If for some reason Inter-City proved unable

to provide Northern with equity capital as

requlred, MI¡. Marriott testified that Northern

would be expected to act in its own best

interests, and, if necessary' raise equity capf-tal

through t public offering. However, it vas

Mr. Marriottrs belief that Northern would not have

to go to the market for any of its capital

requirements ln the near future.

Flnanclal Strength of Inter-Clty vs' Norcen

As weII as the two previous issues, consider-

ation of the financial implication of the trans-

aetion included evidence on the relative financial

strength of Inter-City and Norcen'

Dr. Cânnon stated that, iD terms of its

financial health, Inter-City is currently in t

much weaker position than Norcen. IIe pointed out

thatlnter-Cityisapproximatelyhalfthesizeof
Norcen in terms of total assets, and in terms of

sales revenues.
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were poorer than Norcenr s, Inter-City is a'

financially weaker company than Norcen

During cross-examination, Mr' Grahan'

Mr. ltarrlott , Mr. Lackenbauer and Mr ' Venn all

agreedthatlnter.Cityisafinanciallyweaker
company than Norcen but did not concede that this

affected Northern in any peiorative way'

Inter-Clty's Abiflty to Raise Capital

Mr. Graham claimed that Inter-City has no

probleminraisingdebtorequity,andstatedthat

Inter-city intentionally utilizes as much leverage

as possible.

Dr. Cannon however questloned Inter-City's

abilitytoraisecapitalinthefuture.Ilecited
the testimony of Mr. venn in the most recent

Northern rate hearing (8.8.R.O.399 at p.36) in

which Mr. Venn stated that:
rrperceived credit quality is critical to
ensure continuous access' to capital as
required by a utility' White companies
of "BBB" credit quality can finance in
the current markets, there have been
periods over the last three years when t
new debt issue rated "BBB" or even 'rArr
could not have been sold at any reason-
able yield. In my opinion, iD order to
ensure access to capital as required,

35



These findings were additional proof to Dr. cannon

that Inter-cityts access to external capltal mar-

kets, oD reasonable terms, had been impaired'

llr. Fraser and his associates prepared a

study for Inter-city which included a. comparison

of the ratios of various ontario utilities and

industry ratios for the Year 1983.

According to this study, Inter-Ci'ty I s long

term debt as a percentage of capitalization is the

highest. In general this figure is taken to be an

indicator of financial risk, the higher the figure

the more risky the investment. Mr. Marriott

pointed out, however, that it is difficult to

compare Inter-city in this fashion because Inter-

City is not a Pure utilitY.

The pre-tax interest coverage ratio (the

i-ncome before interest and tax compared to the

interest charged) is, once agaln, a measure of

risk. Inter-Cityrs pre-tax interest coverage Ís

the l0west of the utilitiest mentioned. Mr. Venn

gave evidence that, for companies in general, âtr

interest ratio coverage of 3 or more is required

by DBBS, but for utilities the required figure is
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naking t provision against that investment at the

yearfs end. Dr. Cannon claimed that Inter-Clty

would not be able to do otherwlse in light of the

fact that similar publiely-traded securities of

UICC are curreutly trading ln the marketplace at

prices which represent only a small fraction of

their par values or original issue values.

Mr. Lackenbauer did not view the possible

write-down of Inter-City's investment in MICC,

which would reduce Inter-Cityts retained earnings

from $48,800,000 to $1O,1OO,OOO, as a factor of

any real significance. He indicated that the mar-

ket had already taken account of this.

During cross-examLnation it became evldent

that, when Inter-City invested in MICC, MICC pur-

chased 26 percent of the issued and outstanding

Inter-City common shares. This interest effec-

tively allows MICC to eontrol Inter-City. fn

evidence it was pointed out that, should MICC

decide to sell its shares in Inter-City after the

proposed transaction was completed, the control of

Northern would be sold a-way as welI.
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Inter-City's witnesses subnltted that the

earni.ngs of Northern are required to servlce its
boadholders, preferred shareholders and common

shareholders in the form of dividends on the

common shares calculated at $12,500,000 in LggZ,

$16,800,O00 in 1983, and estimated at $17,80O,00O

for 1984. They stated that Inter-City's intention
was to continue Northernts present dividend pollcy
following the acquisition. They felt the

dividends would be sufficient to fund .Inter-Ci-ty's

costs of financing the acquisition. If Northern

was not able to maintain itrs current dividend

level, Inter-City stated it had sufficient cash

flow from its other operations to meet its
obligations.

Mr. Fraser noted that, subsequent to the

acquisition and completion of the financing plan

as proposed, Inter-Cityrs capital structure on a

consolidated basis will reflect an increased debt

to equity ratio. His study showed a post-

acquisition debt to equity ratio of 63 percent

assuming the proposed convertible share issue has

taken place and 70 percent, if the ratio was
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the Noreen Note came into being as the result

of a reorganizatlon of Northern that occurred ln

L975. When Norcen became the parent company' some

of Northernts investments also moved up into

Norcen and the consideration to Northern was the

Norcen Note.

The Agreement states that the Norcen Note, a

non-utility asset thus not included in rate base,

will be transferred from Northern to Inter-City.

This will be accomplished by Northern assigning

the Norcen Note to Inter-City at book value, io

return for which Northern will receive a note from

Inter-City (the Inter-City Note) bearing identical

terms and conditions to the Norcen Note'

It was also noted that the repayment schedule

for Tranche B of Inter-Cityts loan from the CIBC

is almost identical to the repayment schedule of

the Norcen Note. Mr. Marriott asserted that no

link exists between the proceeds to Inter-City

from the Norcen Note and the repayment schedule to

the CIBC, and. that the loan to the CIBC can be

repaid out of any of the funds àvailable to Inter-

City.
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Dr. Cannon characterized the changes ln the

Norcen Note as a. loan - from Northern to

Inter-City. It was Inter-Cityts
Northern would not be loaning money

of takLng cash resources avaLlable

them to Inter-City f or its tlsê.

response that

in the sense

and advanclng

Inter-City
switching

from one

characterized the transaction as merely

t currently existing note receivable

company to another.

While Inter-City w111 acsrue long tgrm bank

debt speci-fically as t result of the Applications

at hand, Mr. Marriott stressed that the note which

Inter-City will issue to Northern will be the only

long term note existing on the unconsolidated

Inter-Cityts balançe sheet. It was Mr. Marriottts

opinion that because of the new ranking of the

note on Inter-City's balance sheet, Northern ls

better off being owed the money by Inter-City than

it was before or at least is in no worse t posi-

tion.

Mr. Lackenbauer asserted that the note was âs

strong with Inter-City as the promissor with

Norcen. He said that he was not "unduly troubled"
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debt of Inter-City's subsidiailes. Secondly, he

felt there was a. posslbility that the value of the

note owed by fnter-Clty to Northern would become

inpalred and have to be written off agalnst

retained earnLngs. If this were to occur,

Northern would require an extra injection of

capital to compensate.

A DBRS bond rating letter of May 18, 1984

pointed out that the very exlstence of the Norcen

Note (its term and low interest rate) was

depressJ-ng the earnings of Northern. Dr. Cannon

noted that these negative factors wlll continue to

be a part of the proposed Inter-City Note.

When asked whether his concerns about the

note could be alleviated in any w&V, Dr. Cannon

stated that if the Inter-City Note was made an

equal or better credit instrument than the Norcen

Note, the single most important reason for the

conclusion that Northern will be weakened by this
transaction would disappear.

THE

ÂCQIIrSrrroN

PBEXII'X

Mr. Marriott testified that a

acquisition premium is lncluded

$25,00o,0oo

in the

$240,000,O00 purchase prlce and in effect, Inter-
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POSSIBLB

CONFLIClS

OF INTBREST

Northern. He explained that the preml-um is being

amortized at Northernrs overall depreclation rate

of 3.5 percent in accordance wlth generally

accepted accountlng Prl-nciPles

ICG Liqutd Gas Ltd., a wholly owned

subsidiary of fnter-Clty, is Inter-City's

prlncipal dÍstributor of propane gas. Mr. Graham

estimated the annual sales of this subsidiary to

be 1n excess of $250,000,00O, only a- small

percentage of which are geaerated in Northernfs

franchise areas.

Mr. Graham assured the Board that Inter-City

would not be placed in a. position of conflicting

interests due to its dual role as a propane and

natural gas supplier. IIe explained that

competition does exist between the two sources of

energy, but that it is not of any great magnitude

because propane is economical only in very

specialized markets whj-ch typically do not include

residential heating fuel markets.

Inter-City also produces furnaces, and

various other energy related products, through t
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CONPORATE

POLICY

would result in the shares belng transferred 'to

Norcen without eny actual value remalning ln
Northern.

Accordlng to l[r. Sheeres, it has been

Norcents intentlon for qulte some tLne to obtaln

the ownership of Winnex from Greater Winnlpeg. He

did not, therefore, feel that thís event should be

looked upon as one resultlng from the proposed

transaction and that lt should be vi.eved as an

entirely lndependent event.

Corporate Beorganl.zation of nortnern

The evidence revealed that Norcen had been

intending to reorganize Northern before the

negotiations began with Inter-City but that the

plans had been postponed pending resolution of the

proposed sale. The reorganizatÍ.on included the

removal of non-utility items from Northern and the

formation of ù pure Ontario utility. Mr. Graham

testified that Inter-City intended to continue

these reorganization plans after the closing of

the transaction by applying to this Board for the

necessary approvals.
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of Directors, or alternatively would maintaln

outside directors on the Northern Board' -

llanagement Pollcles

l{r. Graham indlcated that Inter-City has no

plans to move the naanagement of Northern to

t[innipeg. He assured the Board that the regula-

tory personnel of Northern would remaln in

Ontario. Mr. Graham indicated that the Inter-City

ontario utility interests would be consolidated

with Northern's Ontario utllity interests if

practÍ.cab1e. IIe dld not believe th¿t this would

have any effect on Northernts employment practices

or on the total wage costs involved.

Inter-Corporate Loans and Guarantees

It was lndicated in evidence that Inter-City

does not guarantee the debt of any of its subsid-

iaries. Its policy is to have its subsidiaries

directly finance their own operations through both

long and short-term debt. Ilowever, where a-

subsidiary finds that it has diffieulty financing

its activities, or finds the eost in doing so
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"it is ln the best lnterests of th'e
public in Ontario that transacti-ons such
as the sale of the comtnon shares of
Northern and Central from Norcen to
Inter-City be permitted to proceed
unless, wl-th respect to a' partlcular
transaction, lt ls demonstrated that
such transactl-on would be clearly
detrlnental to the publlc lnterest.
There would also be a' positive benefit
to the public interest in having such t
transaction take place after due enquiry
because it would confirm that regulation
i-n Ontario is in tune with our economic
system. rr

Dr. Cannonrs testinony provided the Board

wlth a different test of the public interest:

"l-f the costs or disadvantages or detri-
ments outweigh the benefits, then .

my oplnion would be that the transaction
should not go through as it is currently
structured until sonething is done'
perhaps, to eliminate the detriments-"

When asked how the Board should proceed in the

hypothetical case where the proposed transaction

had not been shown to have any positive or nega-

tive effect on the public interest, Dr. Cannon

responded that:

'rIf theret s absolute neutrality o

the transaction should go ahead because
Irm certainly a believer in private
property rights and that one
corporate organization that owns an
asset should, unless there is some
detriment to the publlc interest, be
able to sell it to some other eorpora-
tion. tt
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holders. He stated that preferred shareholders

vould receLve no dlrect benefits as their shares

pay t fixed dividend by definition, however, the

increased earnings will provide increased coverage

for these divldend payments. Mr. Graham also

stated that the aequisition would provide

Inter-Clty and its shareholders with greater

stability i-n earnLngs, wblch vould compensate for

the risks
acquisition.

associated with financing the

Witnesses for Inter-City, Northern, and

Norcen stated that they do not believe that the

proposed transfer of ownership would have any

detrimental iinpaet on Northern I s f inancing

capabilities, or on the interests of its creditors

and preferred shareholders.

It was Dr. Cannonts opinion' upon weighing

the various interests involved, that the proposed

transaction would not amount to mere neutrality.

He stated that:

"As the proposed acquisition is cur-
rently structured its completion would
most decidedly weaken Northern and the
security of its external bondholders and
preferred shareholders and comprise its
âccess to new external funding on
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Inter-Clty that it will reorganlze Northern along

thellnesofNorthern'sproposediaternal
reorganizatLon. He concluded that the ontarlo

utllity operatlons vould therefore be t separate

Iegalentltycontainingonlyontarioutility
assetsandliabilities.Ilestatedthatthenew
ontario utility should not guarantee the debt of

its parent otganiza.tion or any of the parent I s

subsidiaries and should not lend money to the

parent organization or to any of the subsldiaries

of the parent.

Dr. Cannon stated that from a regulatory

poiot of vier there are perceived advantages to

having a regulated utility as a separate lega1

entity because a hypothetical capital structure

would not be necessary'
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ST'BXISSION
BBE^T.F Otr
INTBR-CIlY

or

CE.APTBR 5: THB SUBXISSIONS OF ü)IIIISBL
AI{D INTBNVEI{ORS

Boardt s f,¿ndate

Inter-City submitted that:

Section 26 dl-rects the Board to hold a.

heari.ng and provide its report and opinion on
the proposed acquisltion to the Cabiaet but
gives no criteria to be used to measure the
¡nerits or otherwise of the proposed transac-
tion. The Board is left on lts own to
develop the appropriate test to be utilized
in coming to its own opinlon and it is
inplied that their report and oplnlon will
also include a reconmendation to the Cabinet.

The report and opinion of the Board, âs in
the proposed take-over of Union Gas Ltd. by
the Consumersr Gas Company Linited, should be
based upon consideration of the implications
of the proposed transaction on the public
interest.

public lnterest ls appropriately embraced

a) the present and potential shareholders
of the comPanies involved;

b) the present and potential ratepayers,
that is, customers of the gas
distributor;

c) the present and potential employees of
the distributor;
the companies thenselves;
the communities served bY
distributors;
the investors in the companies other
than shareholders; and
the public interest generallY.

The public interest, generally, is broad
enough to embrace the ability of any person'
including a corporation, to acquire and
dispose of caPital ProPertY

1.

2.

3. the
by:

d)
e)

f)

s)

their

4.
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c.

the note from Norcen to Inter-City'
T]ris should not be 'of 

.concern'

2. Under Northernrs proposed reorganiza-
tion, whieh Inter-City- intends to carry
out, the Norcen/Inter-City Note sould be
óieárry, cleaniy and legaIIy removed
from the Ontario utl1ltY'

3. The proposed reorganlzatl-on is consis-
tent with what Inter-City has earried
out ín its existing utility division'

With respect to "Northernts Need for
Capital", Inter-City submitted that:

1. Northernrs capital expenditures wÍl1 bg
approximately $11?,OOO,0OO over the next
five years.

2. Accordlng to the "financial nodel" for
the Yeats 1985 to 1989, Do external
financing will be required for thls
growth.

3. Inter-Clty is willing to provide equity
capital tô Northern if needed, or alter-
natively, to allow Northern to go to the
public market for equitY caPital '

4. Northern will be able to attract debt
capital on terms as favourable as it
coütO it Norcen remained the parent '

Other l[atters of Concern

Inter-CitY submitted that:

l.lherewillbenochangesasaresultofthe
proposed transaction in Northernrs:

a) management and operating practices and

Policies;
b) gas suPPlY arrangements;
c) cost of gas;
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4.

5;

This hypothecation would be retracted if and'

when tbe proposed reorganizatíon of Northern
was completed.
Inter-City will have the Inter-City Note
rated by one of the bond ratlng agencies and
will advise the Board of the rating'

Inter-City will lnvestigate the possibility
of rolling its existlng Ontario operations
into Northernts Ontarlo utility operatlons'

6.

1.

2.

1.

2.

3.

Agreement Extenslon

Conclusions

Inter-CitY submitted that:

The parti-es have verbally agreed that, should
itt" 'pt"posed transaction not be approved by
necem¡er 31, 1984, the closing date wllt be
extended to "as soon as practicable after
November 30, 1984".

Inter-City will compensate Norcen for the
Aãfay after December 31" 1984 by. payÍng
inteíest at the CIBC prime rate (on the
$163,000,000) on a daily basis for any period
f rom-January 1, 1985 to the date of closi'ng'

Inter-CitY submitted that:

With respect to the specific constituents of
the public interest, the effect is neutral'
There af|e no direct perceivable benefits and
no direct perceivable disadvantages'

There may be long term positive results with
respect io the inclination to provide equity
to i{orthern lf requf-red, and the aggressive-
ness with which any expansion would be under-
taken.

It is not reasonable to ask Inter-City to
guarantee the Inter-CitY Note'
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4. The fact that certain lnstitutional
holders of first mortgage bonds of
Nortbern refused to give necessary
consent to the proposed transactLon
should be vlewed as an opportunistlc
move and not a concero with the ehange
in Parent.

5. Northern, being a. regulated company'
could not agree to an increase in the
interest rate paid on its securities in
order to facilitate t transfer of its
common shares from one company to
another.

B. With respect to the "Norcen/Inter-City Noter',
Norcen submitted that:

1. The Inter-City Note is of equal or
better quality than the Norcen Note
because the Norcen Note i-s Junior to all
other existing debt of Norcen'

Other tatters of Concern

Norcen submitted that:

1. The sale of the Winnex shares should not be
an issue in the Boardfs consideration. Not
only are the Winnex shares not part of the
regulated utility assets of Northern, -butthls transaction had been planned before
Inter-City and Norcen commenced discussions
for the sale of the co¡nmoa shares of Northern
and will be completed in the near future
whether or not the common shares are sold to
Inter-City.

2. The perceived conflicts of interest between
natural gas and propane have been satisfac-
torily dealt with and the Board should have
no concern in this àÎea'

3. The present management policies and proce-
dures of Northern will not be changed as a'

result of the change in ownershiP'

67



SUBXISSION
BBnar.r oF
SPECIAI,
COUITSEL

ON The

1.

2.

Boardfs landate

Special Counsel subnitted that:

the Board ls empowered to review the Applica-
tions under Section 26 of the Ontario Energy
Board Act.

the Boardrs mandate ls to hold a publlc
hearing and subrnit lts report and oplnion to
the Lieutenant Governor in Council vho exer-
cises ã. diseretion to grant or refuse an
Applicant the right to conclude a transaction
as defined in the Act.

The power vested in the Board and the
Lieutenant Governor in Council under the Act
ought to be exercised in the public lnterest
even if these words are not expressly used in
the sectl-on of the Act under consideratlon.
The public interest has been defined to mean
the general public interest in the broadest
possible sense unless the Legislature expres-
sly or by inpllcation narrows its scope.

The public interest is ¿greed to be as
defined by the Boardrs Procedural Order.

the Board, iD rendering its opi-nion, ought
properly to weigh the various public and
þrivate factors and interests led in evidence
at the public hearing with a view to acconmo-
dating the overall public interest.

Further the Board ought to recommend refusing
a transaction only if the general public
interest ls on balance detrimentally
affected. Any other view of the Boardrs
mandate would be contrary to the right of
persons to acquire and se11 property and
therefore an unwarranted interference in an
open eeonomic system.

If the transaction is on balance neutral, the
Board ought to recommend that leave to
complete the transaction be granted.

3.

4.

5.

6.

7.
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4. The parent of a. subsidiary corporation
is important. The weaker financlal
condition of fnter-City, as compared to
Norcen, vi11 affect the abllitY of
Northern to raise capital continuously
on favourable terms.

5. The only bondholders
vere in law entitled

of
to

Northern who
react to the

proposal under the first trust
indenture, refused to consent to the
transaction. These bondholders prefer-
red Norcen rather than Inter-City as the
parent company-

B. With respect to the "Norcen/Inter-City Note",
Special Counsel subnitted that:

1. The financLal weakness of Inter-City
will affect Northernrs ability to raise
external capital on reasonable terms and
hence is detrinental to the Public
interest. This detrinent will be
further accentuated by the existence of
the Norcen Note.

2. The Norcen Note, which is essentially à
demand note, has a Present value of
847,300,OO0. The Inter-City Note has a
present value of 824,900,000.

3. The Inter-City Note is not more secure
than the Norcen Note. The evidence
shows the opposite. The liabilities and
shareholderst equity ranking after the
Norcen Note are equal to 49.8 percent of
Norcenrs total assets. The liabilities
and shareholderst equity ranking after
the Inter-City Note 

^re equal to
49.7 percent of Inter-City's total
assets. Therefore, the positioning on
the balance sheet does not really change
and the fact that Inter-Cfty is
financially weaker makes the Inter-City
Note less secure.
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3.

4.

(i.e. the asset side of the balance
sheet would not contain the Norcen/
Inter-City Note) i

b) in no vay guarantee the obligations of
the parent organization or any of the
parentts subsidiaries and w111 not loan
money or carry any loans on lts balance
sheets to any parent organization or to
any subsidf ari.es of the Parent;

c) be requLred to raise its own short-term
financing along the lines of the pro-
posed line of credit offered to Northern
by the CIBCT

d) have debt to equity ratio guidelines,
wtth actual conmon equity capltal at
each fiscal yearts end being required to
be no less than 2 percentage points (of
long-term debt plus preferred shares
plus conmon equity) below the equity
ratio approved at the most recent rate
hearing;

e) be given the ability, through appropri-
ate amendments to the trust deeds, to
raise its own debt and equity funds; and

f) have its own Board of Directors, several
of whom should be outside Directors and
have some regional representation.

Prior to the time that this reorganizatíon !-s
effected, Inter-City should provide t
chartered bank guarantee for payment of the
note to Northern.

The reorganization must have the approval of
the Board. One important issue to be
considered is whether the proposed reorgani-
zatÍ-on ought to be completed prior to the
transactions under review being approved.

The terms of the Order-in-Council imposed
upon Northern and Norcen should be continued
to the extent that they remain relevant. fn
particular, Inter-City should not take exces-
sive dividends out of Northern and should be
required to supply equity capital as needed.

5.
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SUBTISSIOIT
oN BBnAt.F
OF FONOT

Counselts proposed solutions in this
chapter) as a conditlon of any approval;

b) inviting the Applicants to re-apply
after the changes outlined have been
completed by Norcen, Northern and irther
related companies, so that Inter-Clty
can re-apply to purchase the Northern
conmon shares without the Noreen Note
belng in a. position to affect the
utitity assets of Northern and at a tlme
when the Ontario utility would be actlng
on its own.

6. The Board ought to render its opinion to the
Lieutenant Governor in Council so that His
Honour requlres the Board to revlew in detail
any proposed changes in Norcen and Northern
or in fnter-City, Resources, Vigas and
Northern depending on whether IIis Honour
exercises his discretion to grant a condi-
tional approval or whether His llonour reJects
the Applications with leave to the Applicants
to re-apply after the appropriate changes in
the companies and transactions have been
completed. this requirement arises because
the Board has been gÍven only a cursory view
of the proposed reorgani-zatlon of Northern
and the acceptability of the reorganizatLon
f rom the perspecti.ve of the public interest.

Costs

Special Counsel subnitted that:
1. the costs of and incidental to any proceeding

before the Board are 1n the sole and unfet-
tered discretion of the Board. The costs of
the Board and Special Counsel ought to be
assessed against the APP1icants.

2. f[ith respect to
participation was

The Boardrs lÍandate

the costs of FONOM, their
substantial.
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6. If the ansver to both questions is V€s, then
the Boardrs opinion should favour the
transaction. If the answer is negative, then
the Board should oppose the transaction'

7. If the Board arrives at a. neutral balance,
the Boardrs opinion should be that the take-
over should Ue allowed i a' wl1llng seller
should be able to sell to a willing buyer
subject to such conditions as the Board night
wish to impose

8. The onus of meetÍng the test lies with the
Applicant who wishes to change the status
quo.

Flnanclal lÍatters

A. With respect to the "strong vs. Weak Pareût"
issue, FONOM submitted that:

1. The fact that Inter-City is a weaker
parent company than Norcen is an
important factor to be considered,
particularly if lt should ever become
necessary for Northern to look to its
parent for a further infusion of equity.

2. The fact that the Northern first mort-
ga,ge bondholders fled to Norcen when
they learned that Inter-City was to be
the new parent supports the position
that the weaker parent is a significant
factor.

3. the faet that the CIBC is willing to
fund the debt Portion of this
transaction does not upset the action by
the first nortgage bondholders. CIBC is
willing to loan the money to Inter-City
because it will have significant
collateral security for the loan, namely
all of the common shares of Northern'

4. Norcen itself has taken precautions, in
the form of unusual set-off arrange-
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interest, wilt increase Inter-Cityt s
financial weakness. That the Board of
Directors of Inter-City will play a very
active role in managing the affairs of
Northern ls disturbing, especially
considering that six out of eleven
members of this Board are Dlrectors of
MICC.

Other tatters of Concern

FONOM submitted that:

1. The highly centralized control of subsidi-
aries at Inter-Cttyts head office in Winnipeg
may result Ln a. lack of awareness of the
Ontario systemrs needs.

2. The loss of Northern Ontari-o representatives
on Northernrs Board of Directors will be a'

detriment.

3. It is difficult to assess the potential con-
flict of interest between Inter-Cityts gas
and propane operations.

the Proposed Alternatives

FONOM submitted that:

1. The ultimate disposition of significant non-
utllity assets such as the Norcen/Inter-City
Note is important and thus the proposed
reorganizati-on is not necessarily an appro-
priate alternative.

2. The institutional investors and the public
look to the whole corporate structure to
determine the ability to finance unservíced
debt and equity. Therefore, the corporate
income stream in total is of utmost impor-
tance

3. The following undertakings, outlined in the
Order-in-Council of July 30, L975, should be
continued:
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1.

2.

there are no benefits to the public lnterest
arlsing from the proposed transaction.

The financially veak condition of Inter-City
and the presence of the Inter-Clty Note
suggest the potential for a signiflcant
ehange in Northernts access to capital
narkets and its cost of borrowing.

FONOM submitted that:
The Board has a. broad discretion in the
awardlng of costs to intervenors. this
tsoard has set out four criteria for the
granting of costs. An award of costs should
be made to respondents who:

a) have asked for them;
b) have a. substantlal interest in the out-

come of the proceedings;
c) have participated in a responsible way;

and
d) have contributed to a better understan-

ding of the issues by the Board.

FONOII tras met these four criteria.

A further policy of the Board in the past has
been to grant costs only in unusual and
special clrcumstances. îhis heari-ng consti-
tutes an unusual and special circumstance.

The cost of this hearing, including FONOM's
costs, should not be borne by the gas con-
sumer but by the shareholders of the appli-
cant company, who, alone, stand to gain from
the proposed take-over.

1.

Costs

2.

3.

4.

REPLY BY
INTER-CITY Costs

Inter-City subnitted that while ít is
difficult to obJect, lt does not consent to any
awardLng of costs.

81

Should costs be awarded,



INTBODTIETIOIÍ

PUBTIC

INÎEBESÎ

CtrâPIEA 6: FITÛIITGS OF THB BOABD

This chapter contains a. descrlption of the

Boardrs mandate in regard to the public interest

and its opinion of the Applieations b¿sed on the

evidence outlined in the earlier chapters along

with certain findÍngs of fact. Together with this

evidence, the Board has taken lnto account the

submissions of the parties, the rights of

indivlduals and companies to make private

contracts and the public interest generally'

Although Sectlon 26 of the Act does not refer

to the public interest or, for that matter, to any

other considerations the Board is to use in

arriving at its opinion of this transaction, the

Board considers that the public interest is of

paramount consideration. The question then

arises, "what is the public interest?"

In searching the case law on the point, the

Board has found Iiteralty hundreds of cases in

Canada and the United States in which courts or

administrative boards have employed the test of
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applications to whieh the vords "public interest"

have bgen applied, there is not a' single, simple

explanation of sufficient clarlty to be

particularlY helPful

In lts Procedural Order the Board outlined

the publie interest for the' purposes of this

hearing to be the benefits and detriments to:

1. present and potential shareholders,

investors and Ontario customers of

Northern;

2. the shareholders and Ontario customers

of Inter-City;

3.. the Ontario communities served by

Northern and fnter-City;

4. securing natural gas transmission,

storage and distribution at reasonable

cost to consumers in Ontario; and

5. the public interest generallY'

These general parameters have been used

the past by the Board although a' specific test

the public interest has never been delineated.

in

of
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to choose between Prejudiee to the
many and mischief Particular to
individuals, the lndividuals must
suffer. tt

The broader social coneept of public interest

has lurked beneath the Common Law even in its

earliest fornative period and the Boardts duty now

is to apply it to the facts of this case'

In the regulatory context of the transaction

presently before tbe Board, the public interest is

not served if Northern, following the sale, is

unable to serve the public, except at unreasonable

prices. Alternatively, it follows that the public

interest is served if those who want the utilityts

services obtain those services at rates which are

not âdversely inpacted by the transactj-on. while

a. checklist of.value conflicts is impracticable,

it is possible to derive specific questions

related to the facts of this case, the answers to

which are essential to the Board in its

consideration of the public interest:

1. Can Northern continue to meet its obli-

gations to serve present and future

customers without unreasonable
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to allow Northern to malntain its abllity to meet

its commitments to lts customers at t reasonable

cost. Necessary equity inJections for Northern

and the maintenance of an acceptable dividend

payout ratio are l-mportant factors consldered by

the Board to be benefits of a strong parent

company. As well, the Board is concerned about

the potential of unsecured inter-corporate loans

between Northern and its proposed parent.

The Board reconmends that Inter-City enter

into certain suitable undertakings and that the

undertakings should contain, âs a minimum, provi-

sions whereby:

1. Inter-City will cause such portion of the

earnings of Northern to be retained as is

appropriate for retention by a gas distribu-

. tion utility, and to the extent that such

retained earnings are not sufficient to

maintain the equity of Northern at a level

sufficient to enable it to carry on its

business of distributing gas in Ontario,

Inter-City will provide additional equity

capital sufficient for that purpose, oû terms

89



7. Untll such time as the proposed restruct¡¡åpiÍg:

of Northern is approved'by thls Board and

lawfully effected in ascordance sltb the

Boardts approval, Inter-City w111, tt lts

expense, cause the Inter-Clty Note (which is

to replace the Norcen Note presently on

Northernrs balance sheet) to be guaranteed by

a Canadian chartered bank; and

Inter-City agrees that it will provide timely

prior notification to the Lieutenant Governor

in Council of any development or occurrence

of which Inter-City has knowledge or

information, by which control of Inter-City

could be acquired by any other person or

corporation.

Provided that the above undertakings are met,

and the sale of the Northern shares to Inter-CÍty

is permitted by the Lieutenant Governor in

Counci-l, the Board recommends that the issuance of

the Inter-City Preference Shares to Norcen be

approved by the Lieutenant Governor in Council as

it meets the test of the public interest for the

following reasons:

8.

91



Norcen to be

Inter-City;

financial 1y stronger than

3. Norcenfs rtght of set-off of the $47,300'000

Norcen note is indicative of Norcenfs desire

for extra security for the balance of the

purchase price paid by way of Inter-City

Preference Shares i

4. The material filed in evidence with respect

to both Canadian bond rating serviees has

ranked Inter-Cityts securities issued, from

tine to tine, lower than Norcents; and

5. Inter-Clty's investment of $38r?O0,OOO in

MICC may have to be written off Inter-City's

books in whole or in Part.
The effect of this relative weakness of

Inter-City could have a detrimental effect on

Northern and the publlc interest generally for the

following reasons:

1. Inter-Cityts weaker fi-nancial strength may

prevent it from being able to provide

necessary equity to Northern if such is

required;
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2. Funds available to Inter-City for the payment

of its note to Northern will be subJect to a'

right of set-off by Norcen in event of

default by Inter-City on the payment of divi-

dends and capital on the Preference Shares

held by Norcen and the likellhood is that if

that occurs, Inter-City will default on its

note to Northern; and

3. By the terms of the loan agreement between

the CIBC and Inter-City, it has the right to

assign the then present value of the Norcen

Note to the bank in satisfaction of part of

its lndebtedness, thus removing a' source of

funds for Inter-City to satisfy its note to

Northern.

Undertakings

The Board is of the opinion that the under-

takings whi-ch form part of the Boardts opinion and

are outllned above are necessary for the following

reasons:
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"Costs will be awarded to all of the
respondents in thÍs proceeding who:
a) seek them;
b) have a. substantial interest in the

outcome of the proceeding;
c) have participated in a responsible

way; and,
d) have contributed to a better

understanding of the l-ssues by the
Board. "

Mr. Johnson stated that these criteria have

been met by FONOM.

He mentioned that there was a 'rfurther

hurdle" to be met as outlined by the Board in

another Northern Decision (E.B.R.O. 364-fI, July,

1930). The Board in that case found that in its

opinion there must also be uousual or special

circumstances to warrant the awarding of costs to

any intervenor.

Mr. Johnson submitted that this requirement

had been met in this proceeding because the

present proposal would have t major inpact on the

future distribution system of Northern and that

this hearing therefore constituted one of unusual

and special circumstances. He stated that costs

should be borne by the shareholders of the

Appltcants because they alone stand to gain from

the transactlon.
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The Board therefore concludes that not only

has FONOII met the four criteria set out ln

E.B.R.O. 314-II, but also the test of the Board fn

E.B.R.O. 364-II. There were unusual and special

circumstances arising out of this matter and

throughout the hearing counsel for FONOM

contributed to a better understanding of the

issues by the Board.

The Board will therefore issue a' separate

Order requiring that the Applicants pay the costs

of FONOM set at $Þ,500.00, as well as the costs

and expenses of the Board. Both sets of costs

shall be borne equally by the shareholders of

Norcen and l.n.ter-City and not .Þy their respeetive

customers.

All such costs are to be payable within

thirty days of the date of the Order-in-Council

that will result from this report ãs approved by

His llonour the Lieutenant Governor.
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acQrlrsrTror
PBETIIII

AGBEETITITT

ÂS8BT
COYBRAGB

BOOT YALT'E

BO!ÚD

BRIDGB LOAIT

CIIPITAL
STBT'CTITBE

casH rrl)t

C(XIOil SEABES

CONVERTIBLE
PRßPBBRBD
SEABBS

GIOSSABY OF TEBXS

the amount by which the purehase prlce exceeds the
book value of tbe asset belng purchased.

the purchase agreement made the SOth day of
October, 1984, among Inter-Clty Gas CorporatLon,
ICG Resources Ltd. and Vigas Propane Ltd. as
Purchasers and Norcen Energy Resources Linlted as
Vendor for the purchase and sale of the common
shares of Northern and Central Gas Corporation
Limited

a measure of long term llquidlty based on the
nr¡nber of times net tangible assets can cover out-
standi-ng short and long term debt.

the amount shown ln the books (Journals and
ledgers) or in the accounts for any asset, liabil-
ity or ovnerfs equity item.

a. certifLcate to show evidence of debt.

t loan made for t short period of tj-me which is to
be paid off at a given time by another form of
financing.

the classÍfication showing the proportÍon of the
funds provided by lenders and owners to the
business. e.g. long term debt, preferred stock,
common equity

cash received minus cash disbursed from a specific
asset, oF group of assets, for a given period.

shares representing the class of owners who have
residual elaims on the assets and earnings of .a.

company after all debt and preferred shareholderst
claims have been met.

preferred shares whÍch may be converted, at the
holder's option, into a specified number of con¡mon
shares.
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