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Tuesday, March 2, 2010


--- Upon commencing at 9:59 a.m.


MR. KAISER:  Please be seated.


Are we waiting for Mr. Thompson?  Is he in attendance?  Does anyone know?


MS. WONG:  I haven't seen him, sir.  I don't know.


MR. MONDROW:  I have not seen him either, sir, but I will send him a note and see if I can reach him and let you know.


MR. KAISER:  We will wait.  We will see if he is out back.


MS. WONG:  While we are waiting, we do have answers to two undertakings from yesterday, so perhaps I can distribute those now.


MR. KAISER:  Yes, thank you.


Neil, could you check and see if he is wandering around out there?


MR. MACKAY:  I will.


MR. KAISER:  Thank you.


MS. WONG:  What I have handed up, sir, are the answers to the undertaking to provide the codes of conduct for Spectra and DTE, and the undertaking relating to the Enbridge decision and the cost allocation methodology in that decision.


I believe those are all of the undertakings that the applicant gave yesterday.  So as far as I am aware, they're all completed.


MR. KAISER:  Where is the Enbridge undertaking?


MS. WONG:  Oh, it should have been in part of the package.  It is a one-page --


MR. KAISER:  I see.  It's coming.


MS. WONG:  No, it is a one-page document right at the end, separately.  Yes.


[Ms. Djurdjevic passes out the document.]


MR. KAISER:  Do we need to give these exhibit numbers?  I guess we have undertaking numbers, but I guess that is sufficient, is it?


MS. DJURDJEVIC:  We can give them exhibit numbers, although they also have undertaking numbers.  No, okay.  I think we are fine with just the undertaking number.


MR. KAISER:  The fact it has an undertaking number doesn't mean it is produced.  It is in the record, but, in any event...


MS. WONG:  With respect to the answers to the Enbridge question, which was undertaking J1.3, that has the number written in the top right-hand corner.


MR. KAISER:  Right.


MS. WONG:  So that should be sufficient for identification.


On the codes of conduct, if somebody could give me the undertaking number, perhaps we could just write them in on the documents.  Is it J1.1?


MS. DJURDJEVIC:  Two.


MS. WONG:  1.2.


MS. DJURDJEVIC:  Both codes of business ethics will be collectively undertaking J1.2.


MR. KAISER:  All right.


MS. DJURDJEVIC:  Or they are 1.2.  We made them yesterday.


MS. WONG:  Mr. Thompson, are you okay if I start?


MR. THOMPSON:  I am, yes.


MS. WONG:  No problem.

Submissions by Ms. Wong:


MS. WONG:  With respect to Dawn Gateway's closing submissions, the application relates to two things, regulatory framework and the leave to construct, and both of those points are reflected in the issues list.  So what I propose to do is very simply go through the issues list and address my comments to each of the points on the issues list.


So the first thing on the issues list is:

"Is the regulatory framework proposed in the Application appropriate?"

And the proposed framework, in summary, is simply market-based negotiated rates subject to the price caps set out in the proposed toll schedules, and the proposed toll schedules are found at section 4, schedule 3 of the prefiled evidence.


In that section and in that schedule, you will also find the proposed general terms and conditions and the proposed transportation contracts, but those agreements have been updated and those were updated in, I believe it was, Exhibit K1.4, and that will be part of the record that came in yesterday.


The rationale for the alternative framework is summarized in section 4, paragraphs 33 to 37 of the evidence, and what I propose to do is just take you through those sections to point out the rationale.  So if you could turn that up, section 4, paragraphs 33 to 37?


And at paragraph 33, it is summarized as being appropriate given the commercial arrangements between Dawn Gateway and its shippers, the limited size and service offerings, a fairly simple offering, and the fact that Dawn Gateway is fully at risk for the recovery of costs without recourse to other customers in the event of shortfalls or non-renewals.


In paragraph 34, there's the summary of the non-binding open season that DTE and Spectra held in 2008, a result of which five shippers entered into precedent agreements.  And in that particular section, we don't have the reference to the amount of capacity that was subscribed.  That's actually in paragraphs 15 and 16 of the evidence, but I will give you those numbers.


The nameplate capacity is 360,000 decatherms and, of that, 280,000 have been subscribed by the five shippers for a rate of 78 percent of subscription.


And the fact that those five shippers have subscribed for so much of the capacity is indicative of the support and the demand for the service.


Now, as stated in paragraph 34, the methodology of the open season gave all the shippers an opportunity to bid on available capacity at prices that they believe were fair.

The approach allowed shippers to fix the price of the service over the term of their respective contracts, meeting their need for price certainty.


You heard evidence in the St. Clair proceeding as to how that's what the shippers really wanted, was fixed price certainty, and without fixed price certainty, which is typically not available in a cost of service, the shippers would not be inclined to take this service, as is evident from the fact that the St. Clair line right now is under-utilized using cost of service rates.


It was critical for the shippers to have that price certainty for the full term, unlike certain other cost of service pipelines which have experienced significant toll increases as a result of contract non-renewals.

The shippers are sophisticated market participants.  The evidence is that one of them is Union Gas.  The other four are marketers who are very knowledgeable about the market and quite able to protect themselves, don't need the protections traditionally offered by cost of service regulation.


Any attempt to change the commercial basis of the transactions at this point would probably mean the end of the Dawn Gateway Pipeline, because it is based on fixed prices over those long terms.


Dawn Gateway is willing to assume the risks not typically undertaken in a traditional cost of service model.  They're assuming all of the project risks for non-renewals and for under-utilization, including construction risks, exchange rate risk, operating costs, inflation, credit risks, uncontracted capacity and non-renewal.


In paragraph 36, there is the reference to the fact that under traditional cost of service, a pipeline company is generally not able to enter into long-term fixed price contracts.  With Gateway, the shippers get guaranteed fixed prices in order to support entering into the long-term contracts.  And without those long-term contractual commitments, Dawn Gateway would not be able to make the long-term capital investment needed to build this pipeline and put it into service.


In these circumstances, Dawn Gateway believes that the complaints-based model of regulation that allows for market-based negotiated prices would be appropriate, as it meets the needs of the shippers, as evidenced by their willingness to enter into the agreements and allows Dawn Gateway to earn profits commensurate with the level of risk that it will be undertaking.

As you know, we are seeking regulation similar to group 2 type regulation at the NEB and the characteristics of many of the NEB companies that are regulated under group 2 are similar to the characteristics of Dawn Gateway.

It is a relatively short pipeline, less than 20 kilometres in length, a relatively small amount of shippers at the moment, only five shippers who are all sophisticated parties.  And the regulatory treatment afforded to the group 2-type companies would be appropriate in this circumstance so Dawn would be on a level playing field with its competitors.

Now, yesterday there was some discussion about the suggested price cap and you heard lots of evidence yesterday about the price cap.  I don't plan on taking you through it all, but you might want to make a reference to the transcript pages.  It is pages 72 to 79 where Mr. Baker talks about the fact that the price cap is there to allow Dawn Gateway to capture market opportunities that arise from time to time, because of market volatility.

The chart that was put in, in answer to CME interrogatory 5(f) showed you the volatility over the last eight years of the prices and indicates that, from time to time, the market differential between Michigan and Dawn often is in that range of one to two dollars and the price cap that Dawn is asking for would allow the company to capture some of that market opportunity.

There is already precedent in Ontario, from this Board, to allow pipeline companies to capture market opportunities in that way from price volatility, and that precedent is Union's C1 service where union is allowed to charge up to $75 per gJ per day for short term, that is less than one year transportation.  And what I would like to do is hand up some of the evidence and materials from Union's 2007 rate case which dealt with that issue.

MR. KAISER:  Any objection to that, Mr. Thompson?

MS. WONG:  I will just explain what you have here.  The first page is simply the identification page to indicate what the next two pages are.  So it is extracts from the prefiled evidence in Union's 2007 rate case.  Pages 11 and 12 which are the next two pages indicate the parts of the evidence that dealt with this issue.

And this was a settled issue on the rate case.  So the next page which has the number 30 on the bottom is an extract from the settlement agreement and if you look at page 31, about halfway down the page, you will see the parties accepted all of the proposed changes to the M12 and the C1 rate schedules.

And that included the change to $75 per day.  And the next page is an extract from Union's C1 rate schedule and the $75 is shown near the bottom of the page under point little (b), interruptible and short-term one-year firm transportation, maximum $75.

Now, going back to the evidence itself which is the second page of the document marked page 11, under interruptible and short term, it says:
"Interruptible and short term firm transportation rates are currently negotiated subject to a Board approved maximum of $9.37 per gJ.  The market value for these services is determined using gas price differentials between two points on Union's system.  For example, the gas price differential between Dawn and Parkway will determine the value of interruptible transportation between Dawn and Parkway.  In recent years, gas price differentials between points such as Dawn and Parkway have been as high as $55 per gJ on a given day."


So that is essentially the same kind of evidence that you heard yesterday from Mr. Isherwood and Mr. Baker about the price differential between Michigan and Dawn.

In response to increased volatility in the price of natural gas and the corresponding impact on the value of Union's interruptible and short-term firm transportation services from Dawn to Parkway, Union is proposing to increase the maximum rate to $75 per gJ and that was the rate that was accepted in the settlement agreement as indicated on the next page.

So the point of all of that was simply to indicate that this idea of having price caps to allow the pipeline company to participate in those market opportunities is not unheard of in Ontario and certainly something that's been allowed for a while.

Moving on, then, just in finishing up on the regulatory framework.  With respect to the financial filings, Dawn is asking to be able to file just the audited financial statements and no other materials, other than whatever reporting is required by STAR.  As you know, they will comply with STAR.

But with respect to filings relating to cost of service and those types of things, the proposal is not to file any of that because cost of service is not relevant to this offering.  The NEB exempts group 2 pipelines from doing those kinds of filings and therefore, we are asking that the financial statements should be all that is required, as that will give the parties sufficient information to look at things such as revenues, and together with the other information from the index of customers, they will be able to get a sense of what the average price is for the capacity.

So those are my submissions on the first issue, subject to any questions that the Panel might have.

On the second issue relating to STAR.  To a great extent, that issue has already been dealt with.  Dawn Gateway is proposing to comply with STAR, except for the specific sections that we're asking to be exempted from.

Those sections are listed in the staff interrogatory 13, but I will just give you them to you again, it is sections 4.11, double II, 4.14, 4.16, and 4.31.  Those sections all relate to posting operational capacity on the four NAESB windows and you heard evidence yesterday as to why that is not something that Dawn Gateway believes is appropriate in this case.

In summary, the DTE Pipeline Company, which is the company that will be doing the nominations on behalf of Dawn Gateway, does not provide for the four NAESB windows, and the upstream operator, MichCon, also does not provide those windows and the evidence is that the shippers would find this information to be of limited value, in any event.

That information is dealt with in the transcripts  at -- just give me a minute -- I believe it is page 44.  Starting at page 41 and going on for the next few pages after that.

During testimony yesterday, Dawn Gateway agreed to post on its website after the first nomination window, each day the available capacity for the rest of the day which would be determined by deducting from the name plate capacity of 360,000 decatherms all of the capacity that has been nominated on the first nomination window.  Dawn Gateway was willing to agree to make that posting as a condition of approval, but the company would still need to get the exemption from the specified sections of STAR, because those sections of STAR go far beyond what Dawn Gateway is proposing to do.

So those would be my submissions on STAR.

With respect to the affiliated -- the Affiliate Relationship Code.  The response to Staff Interrogatory 26 sets out the legal reasons why the Affiliate Relationship Code does not apply to the relationship between Dawn Gateway and Union, and it is essentially because neither of the joint venture partners, that is -- neither Union or DTE are affiliates of Dawn Gateway.

The definition of affiliate is very specific in the Affiliate Relationship Code.  It relates back to the definition in the Ontario Business Corporations Act which talks about having to have more than 50 percent voting interest.  In this case, both companies have only 50 percent voting interest so neither party controls and therefore the Code does not apply.

However, Dawn Gateway is acknowledging that the Board will want some assurances that related parties, such as Union and DTE, will not be able to get preferential access to the pipeline, and to that end Dawn Gateway has proposed the Code of Conduct which you have in evidence, and the company is willing to have a condition of approval that requires compliance with the Code.


I should point out that from time to time changes might be required to the Code as a result of input from shippers, and we would propose and suggest that there should be an ability for the company to come back to the Board to have the Board implement changes agreed to by the shippers to the Code of Conduct.


In addition to the actual Code for Dawn Gateway, you have also heard evidence that all of the employees for Union and DTE who will be doing work on this pipeline are also bound by codes of conduct that their own employers have put into place.

There is the Spectra Code of Conduct and the DTE Code of Conduct, which have both been filed, and Mr. Baker's evidence was that the company puts a lot of emphasis -- Spectra puts a lot of emphasis on their Code of Conduct, and failure to comply with the Code can be subject to discipline, and the discipline could include termination of employment.


So there is a lot of ability to ensure that the employees are not doing anything with the information that they're not supposed to do.


In addition, you have the practical reality that this is a 50-50 partnership, and neither company would want -- neither partner would want their other partner to be able to make use of preferential information to take advantage of the system and take advantage of the partner.


So there is some very practical reasons why it is unlikely that Union or DTE would be able to make preferential use of information to get access to the system.


The financial aspects of ARC are dealt with in the services agreement between the companies and the fact that the Gateway project will be on the unregulated side of Union's business, so all of the costs related to the work being done by Union for the Gateway project will be solely for the account of Union's shareholder, and Union's ratepayers will not be, in any way, prejudiced by the work.


So those are essentially my submissions on the regulatory framework.  I am going to move on to the leave to construct, unless I have some questions from anybody.  Okay.


MR. KAISER:  Just one point of clarification.  I know it is covered in the description of who the Code applies to, given the breadth of that.


But the party actually dealing with the customers in the conduct of this business would be who?


MS. WONG:  DTE.  They're the ones dealing with the marketing and the nominations.


MR. KAISER:  Thank you.


MS. WONG:  On the leave to construct side, the first issue is:

"Is the Applicant a capable prospective pipeline operator in terms of technical and financial capabilities to develop and operate the proposed pipeline facilities?"

And the submission there is that there should be no concern with respect to the technical and financial capabilities, because Union will be overseeing the construction and maintenance of the pipeline in Ontario under the various services agreement.  Union has a long history of putting projects like this into place, and the fact that no one raised any questions yesterday is indicative of the fact that I don't believe there is any concern about Union's ability to do the work.


With respect to the financial capability, the ultimate partners that are sponsoring the project are DTE Energy and Spectra Energy, and they clearly have the financial capability to complete the project and to operate the pipeline.


If there are any questions on that?  If not, I will move on to the next issue.


MR. KAISER:  I have a question, just going back one.


You have indicated - your witness stated this - that you are prepared to accept the concept that any approval of the application could contain conditions, one of which would be compliance with the Code.  You have indicated just now that DTE, in fact, will be the party that deals, in most respects, with the customers.


MS. WONG:  Right.


MR. KAISER:  Of course this Code deals largely with relationships with customers.


Is there a jurisdictional issue?  Let's suppose there is a breach of the Code and it is a breach by DTE, which, if it happened, would likely be the offending party.  Do we have a problem that -- I am just asking the question.


MS. WONG:  My response would be no, because your jurisdiction is over Dawn Gateway Pipeline.  So to the extent that you need to implement some kind of order or take some step to discipline anybody, you would be disciplining Dawn Gateway.  I suppose the ultimate discipline would be to say, So much for your complaints-based regulation.


MR. KAISER:  Right.  I just wanted to ask the question.


MS. WONG:  That's fine.


Going back, then, to the issues list, the next one is:  Is there a need for the pipeline?

And the need for the pipeline was really already dealt with by this panel in the St. Clair application.  In that application, there was a lot of evidence about the benefits the project would bring to Ontario.  I would refer the Board to page 16 of your -- I don't think you need to turn it up, but it is page 16 of the St. Clair leave to sell application, EB-2008-0411, and especially paragraph 59.

And having said that I don't think you need to turn it up, what I propose to do is read to you paragraph 59 of that decision, if I can actually find my copy of the decision.  Sorry.


You might get out of me having to read it to you.  Thank you, Ian.


Page 59 says:

"The indirect benefits are more significant and flow from the broader project, including the expansion of capacity from Bickford to Dawn.  These benefits include enhanced transportation capacity between Michigan storage and Dawn and enhanced access to supply.  These benefits have the potential to lead to greater liquidity and reduced price volatility at the Dawn Hub.  The proposed Dawn Gateway Pipeline would have a capacity of 385,000 GJ/d on a firm basis, and that capacity could be expanded.  Although these indirect benefits rely on projections, there are already five Precedent Agreements in place, thereby demonstrating that the enhanced access is desired by the marketplace."

The prefiled evidence in this case also summarizes some of those benefits, the fact that the pipeline will bring more capacity into Dawn, lead to extra liquidity at Dawn, and I don't believe anyone has taken any position contrary to that in this application.


With respect to issue number 6, the environmental impacts associated with the construction, the environmental evidence is contained in section 7 of the prefiled evidence.  An environmental report was prepared by Stantec, and, as stated in section 77 -- or paragraph 77 of the prefiled evidence, the environmental report:

"...concludes that the Bickford Dawn Pipeline is unlikely to result in significant adverse effects. By following standard construction practices and adhering to the recommendations and mitigation identified in the ER construction will have negligible impacts on the environment.  The cumulative effects assessment within the ER concludes that no significant cumulative effects are anticipated from the development of..."

The Dawn Gateway project:

"Dawn Gateway will comply with all of the mitigation measures recommended in the environmental report."

No party has questioned any aspect of the environmental report or any of the environmental evidence.


And on the last issue with respect to outstanding landowner matters, as you know, we have entered into a comprehensive settlement agreement with the landowners and with their landowner representation group, GAPLO.  That's been filed with the Board.

And the only thing that I would ask the Board to take note of is that landowner settlement, which is Exhibit K1.4, contains a form of easement.  That form of easement is slightly different from the one that is in the prefiled evidence book, and we would ask you to approve the form of easement that is found in the settlement agreement.


With respect to the order that is requested, we are asking for leave to construct as applied for, including approval of the form of easement agreement that, as I mentioned is, in the settlement agreement at Exhibit K1.4; approval of a form of regulation with the following characteristics:  Allowing for negotiated rates with regulation on a complaints basis, approving the proposed tariff at section 4, schedule 3, subject to the revisions at Exhibit K1.5 - that was the black-lined tariff put in yesterday.

The only financial information to be filed with the Board would be audited annual financial statements and whatever may be required by STAR.

Exemption from sections 4.11(2), 4.14, 4.16, 4.31 of STAR, but subject to Dawn Gateway posting available capacity, determined as the difference between the name plate capacity and the nominated capacity for the first nomination window each day, Dawn Gateway complying with the proposed Code of Conduct.

Those would be the only points that I think you would need to add to the form of regulation.

And then the last point is, we would request that the order be granted no later than March 11th, to allow Dawn Gateway to confirm its pipe order which has to be confirmed by the end of business on that date, March 11th.  So obviously if we can get the decision a day or so earlier than that, that would be very helpful.

We would also request that the Board issue its decision in the St. Clair line matter with respect to the under-recovery because the pipe order will also be contingent upon that decision.

Those are my comments with respect to the argument.

MR. KAISER:  Thank you.  Mr. Thompson.

MR. THOMPSON:  Thank you very much.

I will just give to my friend, Ms. Wong, a calculation I did in hand last night that I will speak to in argument.  It is confidential.

MS. WONG:  Can I get another copy?

MR. THOMPSON:  Yes, sure.

MS. WONG:  Thanks.

MR. THOMPSON:  And I will hand this up to the panel.  I will get to it shortly.  And I have a few more for people --


MR. KAISER:  I think Mr. Quinn is looking for one.

MR. MONDROW:  Mr. Chairman, I have not executed the confidentiality undertaking.  IGUA was not a party in the last case.  If Mr. Thompson intends to go into numbers, I am prepared to execute it or undertake to execute it following the conclusion of the hearing but I thought I should notify you of that.

MR. KAISER:  You are content with proceeding on that basis, Mr. Thompson?  He will execute the undertaking later today.

MR. MONDROW:  I think -- yes.  Sorry.  Yes.  I think that is the appropriate approach.

MS. WONG:  I have no problem with that, sir.
Submissions by Mr. Thompson:


MR. THOMPSON:  As I say I will come to this in a moment.  I did indicate to Ms. Wong last night that I would be trying to do this to assist the Board.  I appreciate it is not typed, and in the good old days I used to say this was off the IGUA laptop, but since I no longer represent IGUA, it is still the old laptop but it is working for others.

Let me begin my submissions with referring to the issues list.  I propose to make my submissions in the context of that list.

There are seven questions on it, as soon as I can find it.  My client's primary concern is with respect to issue 1, dealing with the regulatory framework.

Excuse me one moment.  I had it right here two seconds ago.

MS. WONG:  I can tell you what it says, Mr. Thompson.

MR. THOMPSON:  Have you got a copy there?

MS. WONG:  I don't.  It is in the context of my argument.

MR. THOMPSON:  All right.

MS. WONG:  I can give you the wording:  "Is the regulatory framework proposed in the ..."

MR. THOMPSON:  I know the wording of question 1.

Okay, thanks.

Let me begin with the leave to construct issues.

Question 4:
"Is this the applicant capable prospective pipeline operator in terms of technical and financial capabilities to develop and operate the proposed pipeline facilities?"

Our answer to that question is, is "yes."  Even though it doesn't have any employees, we believe it has this capability through the services agreements that it has executed with Union and DTE.

Question 5:
"Is there a need for the proposed pipeline?"


Our submission on that point is, yes, and we agree with Ms. Wong, that was determined in the 0411 case and we have nothing to add to that.

Question 6:
"What are the environmental impacts associated with construction of the proposed pipeline and are they acceptable?"


Our response here is:  Yes, they are acceptable, subject to complying with condition 1.3 in response to Board Staff number -- Interrogatory No. 42 that calls for the implementation of all the recommendations in the environment report filed in the prefiled evidence and all the recommendations and directives identified by the Ontario Pipeline Coordinating Committee.

Question 7:
"Are there any outstanding landowner matters for the proposed pipeline routing and construction?"

We say, "No, not to our knowledge."


So on that basis, we support the issuance of an order granting leave to construct the Bickford to Dawn pipeline.

Turning to the regulatory framework issues.  As I mentioned, our focus is issue 1.  So let me deal with questions 2 and 3 first.

Question 2, number 2 is:
"Should the Ontario Energy Board storage and transmission access rule apply to Dawn Gateway?"


And we say "yes."  And we understand that the company agrees with that, except for the exemption that it is seeking and, on that point, we certainly support the proposal that they made in evidence yesterday to post excess capacity in the manner they described.  And we support the submissions we understand Mr. Quinn will be making on some added refinements to that particular exemption.  In other words not giving them entirely everything that they want, but almost everything they want.

The third question:
"How are the provisions of the Ontario Energy Board's Affiliate Relationship Code being met?"


The company's answer there, as I understand it is:  By our Code of Conduct, in combination with STAR compliance, and NEB group 2 equivalents.

The Code of Conduct which is in the material that was -- the updated material, I believe it is filed as Exhibit K1.6, addresses the topics that these codes generally cover:  No preferential treatment, related-party transactions, information kept confidential, reporting, compliance, complaint mechanism, and periodic review.

We are unable to indicate whether the provisions of the proposed Code are entirely on all fours with the Affiliate Relationships Code of your Board.

We do know that your Affiliate Relationships Code addresses essentially the same topics and would we would suggest that if the Code that the company is proposing is less stringent than -- in certain respects, than the same provisions that appear in your Affiliate Relationships Code, then they should be directed to strengthen their Code to make it comply with the wording of the Affiliate Relationships Code.

The effect of that is, of course, that Dawn Gateway would be treated as if it were an affiliate of the other entities.  And I can say to you that I believe that is the way the situation was handled in a prior case where Enbridge and B.C. Gas entered into a similar type of 50-50 partnership for the purposes of developing a customer information system.  That was called the Customer Works Limited Partnership.


For the purposes of the many debates that occurred, that took place about that particular entity, the Board treated it as if it were an affiliate.


So my submissions are in accordance with that treatment of CWLP.


So that brings me to the first issue:  Is the proposed regulatory framework appropriate?


Let me begin by emphasizing that the proposal that is before you in the evidence is not for market-based rates.  It is not a market-based framework.


If you turn up the section 4 of the presentation, you will see in paragraph 22 the company states specifically:

"Specifically, Dawn Gateway LP is seeking approval from the Board for a regulatory framework for the proposed Dawn Gateway Pipeline that is equivalent to the way the NEB regulates other Group 2 companies."

The proposition is NEB group 2 equivalents, combined with STAR, and I discussed that with Mr. Baker in some early questioning yesterday and he agreed that that is the proposal.  That it is the proposal is reiterated, in my submission, in paragraph 28 in section 4 of the material, where the company states:

"As indicated above, Dawn Gateway LP is seeking OEB approval of a regulatory framework that is equivalent to the NEB's Group 2 regulation.  Specifically, Dawn Gateway LP is requesting that the Board regulate its tariff and tolls 011 a complaints basis and allow Dawn Gateway LP to cl1arge negotiated rates. Dawn Gateway LP also requests a level of regulatory monitoring and reporting consistent with complaints based regulation."

There is nowhere in the application the phrase "market-based rates".  In my submission, we are dealing here with a regulated transmission company that is selling services on a long-term basis.  Seventy-eight percent of its capacity has already been subscribed on a long-term basis.


So the reference in argument by Dawn Gateway this morning to market-based rates and to the short-term features of those rates in OEB regulation, one year or less, and the interruptible aspect of the C1 rates, has no bearing, I would suggest, on the relief that the application indicates they're seeking.


So my submissions are made in the context of the way the application was framed and the way the witnesses acknowledged it was framed yesterday.


Taking the proposal at a conceptual level, i.e., NEB group 2 equivalents and STAR compliance, our submission is that concept is appropriate.


We accept that concept as appropriate, subject to a clear description of the essential requirements of NEB group 2 equivalents that this Board is adopting for the purposes of its light-handed regulation of the Dawn Gateway Limited Partnership.


Turning to, then, the requirements that we urge you to describe as essential and adopt, I would draw your attention to the NEB's guidelines for the regulation of group 2 pipelines which we discussed with the witnesses yesterday.  It is found at section 4, schedule 2 of the material.


The first requirement that I urge you to spell out in adopting NEB group 2 equivalents for the regulation of this company is that that appears at the bottom of page 2, dealing with the filing of audited financial statements.


I understand there is -- know that the company agrees to this, but the NEB group 2 regulation calls for the preparation of financial statements and their filing to be in accordance with GAAP and filed within 120 days after the end of each fiscal year.  That statement you will see in the bottom of page 2, but there is another statement that goes with it that is important, which is:

"Such statements should provide details of revenue and costs associated with the regulated pipeline."

That, in my submission, indicates that NEB group 2 regulation is linked to cost of service regulation.


The other aspect of NEB group 2 regulation that is important and should be specified, in my submission, in your adoption of it for the regulation of this company starts at the top of page 2 in these guidelines, and it deals with tolls and tariffs and it says that:

"... all companies may only charge tolls specified in a tariff that has been filed with the Board and is in effect or that have been approved by an order of the Board."

On that point my understanding from the company's evidence yesterday, that the tariff that they're asking you to approve consists of the material at schedule 3 in the filing, updated in certain respects for the documents that -- some of the documents that are included in the material that was filed on February 26th.


Those documents, comprising in combination the tariff, include the Dawn Gateway Pipeline Limited Partnership general terms and conditions.  That is segment 1.  Segment 2 is the toll schedule for firm transportation service.


Segment 3 is the statement of tolls, firm transportation service tolls.  That is found at page 26 under schedule 3.


The fourth segment is the interruptible transportation agreement.  It starts at page 27 under this schedule.


And the fifth segment is the interruptible transportation service schedule, and the sixth, if I haven't missed one, is the interruptible transportation service tolls.

I may have missed one here.  Let me just check.


Yes.  The first one are the general terms and conditions.  The second is the firm transportation agreement.  The third is the firm transportation toll schedule.  I believe I missed that.  The fourth is the statement of tolls for firm transportation service.

Fifth is the transportation service agreement.  Sixth is the transportation toll schedule, and the seventh is the statement of tolls for interruptible transportation service.

We support and we have no -- we have no specific concerns with the components of the proposed tariff, except the tolls.  Except the tolls.

So the submissions I am making to you relate to the statement of tolls for firm transportation service at page 26 and the statement of tolls found at page 35, under schedule 3.

The question that we ask you to consider and determine is whether the tolls specified in these schedules for firm and interruptible service, specify -- use caps that are reasonable in the context of NEB group 2 regulation.  That is the point that I will be addressing now.

We question the reasonableness of these caps being proposed for both firm service and interruptible service.

The firm caps being proposed are, first of all, a demand charge cap of US $30 per decatherm per month.  And the usage rate and overrun charge is the equivalent of that on a daily basis.  It is a one dollar per US –- one US dollar per day per -- one US dollar per decatherm per day.

The interruptible proposed caps do not involve a demand charge, but the usage rate and the authorized overrun rate are two US dollars per decatherm per day which is essentially 200 percent of the usage and authorized overrun rates for firm service.

Our analysis of the question, are these caps reasonable, in the context of NEB group 2 equivalents regulation starts with a submission that NEB group 2 regulation is cost of service-based and not value of service based.  This, we submit, is evident from the guidelines that I had referred to previously and again, at page 2, as I mentioned, the guidelines require the filing of financial statements showing revenues and costs associated with the regulated pipeline.  Stopping there.  That is a feature of cost of service regulation, not value of service.

The guidelines do not require the production of information showing the spreads between commodity prices at two different points.  The guidelines do require group 2 companies to include in their tariffs an explanatory note, the note reads as follows:
"The tolls of the company are regulated on a complaint basis.  The company is required to make copies of tariffs and supporting financial information readily available to interested persons.  Persons who cannot resolve traffic and tariff issues with the company may file a complaint with the Board and in the absence of a complaint the company does not normally undertake a detailed examination of the company's tolls."

The guidelines go on and say, however, that it is the responsibility of a group 2 company to provide its shippers and interested parties with sufficient information to enable them to determine whether a complaint is warranted and, importantly, upon receipt of the complaint, the Board can examine the toll, make a toll interim, and can request additional information relating to -- information of the type that is required of group 1 companies specified in section P of the Board's filing manual.

Section P and Guide P of the Board's filing manual relates to cost of service filings by group 1 pipelines.

So the guideline, in our submission, indicates, we submit fairly convincingly, that the regulation -- NEB group 2 regulation is light-handed, but linked to cost of service analysis, if necessary.

That submission, I submit, is reinforced when you consider the Vector tariff that was discussed at some length yesterday.  The document in evidence is Exhibit K1.13.

The Board's decision in Vector, I will just give you the reference.  It is GH-5-98.  It is a March 1999 decision of the National Energy Board.

When you read that decision, the tolls and tariffs part of it, you will see what I understood Mr. Baker to acknowledge yesterday, that the negotiated tolls in that case with shippers were essentially cost of service tolls.

Then the toll schedules do have some variances permitted, but in reference to the cost of service base.

I submit you can see that in the attachments to Exhibit K1.13, where you have, in the charges for long-term transportation service tolls, caps that are considerably below what Dawn Gateway is proposing and I submit, obviously derived from some cost of service base.  And I submit the reasons for decision support that.

But what Vector is permitted to do in the case of shorter terms is to negotiate tolls capped at certain percentage levels over and above those cost-based charges.

So for ten-year firm transportation service or less, the cap goes up to 115 percent.  And – sorry, for ten years, it is 115 percent and that is something higher than the 15-year toll.

Then for transportation service for less than ten years, it can be up to 300 percent of the cost-based toll.  So that gives you some idea of how far the NEB is going to go under group 2 regulation, with long-term transportation that is in the 1 to 10- year range, which is what we're dealing with with Dawn Gateway.

The five precedent agreements.  Three are for five years.  One is for seven.  And one is for ten.

Similarly, when you look at interruptible service, it is capped in relation to the 15-year cost-based toll at 300 percent above that cap.

So it is in that context that we, then, look at the level of caps that Dawn Gateway is proposing in relation to an estimate of what the cost-based number would look like.  And that, then, brings me to this confidential document that forms part of my argument.  I don't know if we need to give it a number.  Perhaps we should, just for --

MS. DJURDJEVIC:  I think we should.  That will be X2.1.
EXHIBIT NO. X2.1:   Confidential document.

MR. THOMPSON:  The calculations here are based on the examination -- my examination of the witness panel yesterday.


What I am attempting to do is look at the revenues that are under these confidential precedent agreements, which you have in your possession.  There are five of them.


They each specify a monthly reservation charge, and the witnesses agreed that if you take the total of those monthly reservation charges, multiply them by 12, you will get the total revenues to be realized by Dawn Gateway under those precedent agreements for --


MR. KAISER:  Mr. Thompson, do we need to go off the air?


MR. THOMPSON:  I don't think so.  I am not going to mention any numbers.  I am just going to point you to them.


MR. KAISER:  All right.  I understand.


MR. THOMPSON:  I am going to try and not get myself into the penalty box here.  I am just trying to explain to you where these numbers come from.


So what I have tried to calculate here is the situation at 78 percent utilization, because these five precedent agreements use up 78 percent of the capacity.


So the first number that you see on my exhibit comes from those confidential documents.  Then in terms of the costs - and I am doing a utility-type calculation here that Mr. Baker and I discussed - we have the St. Clair crossing and Belle River costs.  That number is on the record of 600,000.  That is in CME No. 5.


We have O&M and property taxes.  This is the number, again, from the record in CME 5 of $1,300,000.  We question the level of that amount, but for the purposes of this analysis we have accepted it.


The next number I put in is depreciation.  When I discussed this with Mr. Baker, I suggested 4 percent, but when he came back and was describing how Dawn Gateway did its internal calculations, he used a 40-year time Horizon.  So I have used 2.5 percent.


MR. THOMPSON:  That number is not in the record and is derived from confidential information, which I will refer to in a moment.


The return on equity percentage that I have used is 9.75.  That comes from your recent cost of capital report.  I have used taxes at 30 percent, and I have used debt costs at 6 percent, and we have used a 60 percent debt/40 percent equity ratio.


Again, these numbers, return on equity, taxes and debt costs, derive from numbers, some of which are in the record, but the total is not.


Just on that point, if you would drop down to the bottom, you will see I've got here DGLP capital costs, and based on the discussion we had with the witnesses yesterday, they consist of the NBV of the St. Clair line at about 5 million that's on the record, the $2.5 million of compensation that Dawn Gateway is contributing to Union's obligations to its shareholders -- sorry, to its ratepayers as a result of your decision in the 0411 case.


The next item I have characterized "bonus to Union".  That's the success fee that Mr. Baker was talking about.  Then the last item, Bickford to Dawn, that is a confidential number that derives from the documents provided by Union in the course of the calculation exercise that followed your decision in the 0411 case.


So that gives the total estimated capital costs of the Dawn Gateway line based on the evidence.  That number is confidential.


Then on the left-hand side, I have subdivided that between equity at 40 percent and debt at 60 percent, and it is those numbers to which the percentages up above have been applied to produce my calculation of return on equity, taxes and debt costs.


So what you see from this analysis is that at 78 percent occupancy, there's a considerable amount that is in excess of what I call a utility return.  You will see that amount as the third number down the column.


What I then do is attempt to calculate what that excess does in terms of the equity return.  So there, again, I take taxes on the excess at 30 percent and I get after-tax -- an after-tax excess amount, which is then added to the utility return amount above, and it produces a percentage that Dawn Gateway will earn, based on these contracts in place, that is almost two times the utility return.


So what does that mean?  It means the numbers reflected in these confidential contracts are already producing, at 78 percent occupancy, 200 percent, roughly, of more than the cost-based charge.  And a ceiling -- if you use the NEB guideline, a ceiling of 300 percent above this base would be less than the 15 cents amount that Mr. Isherwood acknowledges is the traditional upper limit of the range of long-term commodity price differentials between Michigan and Dawn.


On the second page of this document, essentially what I asked:  What would this look like if there is 100 percent utilization, assuming that the 80,000 decatherms per day is sold at the lowest price paid by the precedent agreement shippers?

And so I have gone through that calculation in the same manner as I did the previous one.  You see there that if they sell out in November of 2010 when they are proposing another open season in 2010, if they sell out in 2010 at around the same prices that they're getting now, then the amount that Dawn Gateway will realize at these prices increases to something in the order of about three times the utility return, 300 percent.


When you then overlay on that what would 15 cents as a cap -- what potential would that provide, it allows -- my calculations, it gives them another 150 percent to 200 percent head room above either the 200 -- either the 78 percent utilization, two times equity return, or the 100 percent, three times equity return.


So that analysis, in my respectful submission, prompts us to submit that the $30.00 US per day per decatherm demand charge is about six times -- more than six times too high.

It should be in the order of $4.50 US dollars per decatherm per day.  And the same thing with the usage charge and the unauthorized overrun charge.  That is way too high.

We submit that it should be 15 cents and not the dollar.

And that allows this company an opportunity to earn some three-times a utility return.  More than three times.  Sorry.  It allows them to earn 4.5 to 5 times utility return at that level.

That, I submit, is generous in the context of the NEB's regulation of Vector where the caps are set at 300 percent.

So we urge you to examine these caps in the context of this analysis and we invite you to conclude that they are too high.  We are not dealing here, in my submission where we are dealing with long-term storage.  One needs to be careful before you commoditize long-term storage to the degree that the company is proposing.

We would submit that the lower caps we're proposing do not prejudice the company in terms of the contracts that it has entered into, nor is it likely to prejudice them in the effort to sell the rest under long-term contracts, because the witnesses acknowledged for long-term, purchasers are going to look at the traditional spread, 10 to 15 cents.

We do acknowledge that there is a tension between what should the caps be and what information is available to prospective purchasers, if, for example, the contracts, the pricing in the contracts were available to someone considering acquiring service from Dawn Gateway, we would probably have less concern about the caps because they would know the prices being paid.

We still think the caps are too high, but the more information that is available on a contract-specific basis in a timely fashion to market participants, then the concern about the level of caps tends to decline.

Based on what the company's proposing in this case, we submit the Board should be cautious about establishing the caps.  And perhaps revisit the situation after the open-season in November, assuming they get this thing up and running because if it is all sold out under long-term, I think the caps that we are suggesting will be just fine.

So that is our submission.  The group 2 equivalents concept, in our submission, calls for some linkage of caps to cost of service and the linkage that we are suggesting of $4.50 for the demand charge, 15 cents for the commodity charge, and on the interruptible we would envisage two times the usage charge and authorized overrun charge for firm would be -- should be sufficient.  So that would be 30 cents.

We urge you to consider those caps as reasonable and, once again, revisit the situation if everything doesn't sell out on a long-term basis in November of 2010.

MR. KAISER:  Mr. Thompson, are the caps in Vector, was that essentially a settlement between the parties?  Or was there an NEB decision on the proper amount of the cap?

MR. THOMPSON:  It was a settlement with the parties, as I understand it, sir, based on my reading of the decision.  I wasn't there.

MR. KAISER:  Is that the only case that we are aware of, where the caps?  Or are there other cap amounts floating around outside of the Vector ones?

MR. THOMPSON:  I think Mr. Baker mentioned some and I should know them but there are caps in TransCanada's situation for interruptible, as I recall it.  Maybe some other.  Well maybe Mr. Isherwood can help us.

MR. KAISER:  What I am really asking, are there any NEB decisions as opposed to settlements on the reasonableness of cap amounts?

MR. THOMPSON:  I think there are.  But I would have to undertake to find those for you.

At the NEB, there have been debates as to the pricing of short-term services and interruptible services and various combinations, short-term firm services.

My recollection is that some of those services have been capped at a percentage that is above their regulated FT service toll.

MR. KAISER:  You said that your concern with cap levels goes down as the amount of information goes up, or paraphrasing what you said?

MR. THOMPSON:  Right.

MR. KAISER:  The fact, unlike the NEB, as I understand it, in this case there is going to be an application of STAR and then some other concessions that they made.

Is the information available in this case greater than, in your view, than would exist under the NEB regime?

MR. THOMPSON:  I couldn't answer that with any degree of certainty.

I think the answer is "yes" but I don't think the pricing information under STAR is -- there's not enough of it to be sufficiently helpful.

The other point that I guess I have some concern about is that the regulator does have an obligation to prevent a regulated transportation utility from earning excessive returns or super- normal returns so that is another consideration, I submit, that bears on what is the appropriate level of caps.

MR. KAISER:  Well, that responsibility -- I mean you say we have a responsibility to make sure that these aren't excessive returns.  I guess you would say, have said, they are excessive returns.  But is not the theory here that this is a totally at risk pipeline?  The shareholders is at risk.  The ratepayer is not at risk.  And also that there has been -- nobody has contested this, that these customers are big boys, they know what they're doing, and they have alternatives.

So are we trying to create some fudge in the middle here.  Either this is essentially a competitive market not requiring us to make a judgment about returns are excessive or not.  I mean what's the theory for even having caps at all?

MR. THOMPSON:  Well, it is --

MR. KAISER:  Outside of the NEB does that.

MR. THOMPSON:  It is a regulated pipeline and it is not a fully competitive market, in my submission.

If you start treating transportation as a commodity, then utilities are going to make a killing and that, in my submission -- there is not enough transportation.  The fact that they sold out 78 percent before they even got up and running and that Vector is fully subscribed, to me, should prompt the Board to be very cautious before it treats Dawn Gateway as, in effect, a commodity.

The other point there that I would urge you to consider are these notice of proposed rule-making by FERC.  As I understand it, the FERC is introducing more pricing information requirements -- the rule is proposing to introduce that more pricing information be available, which transmits to me a concern that the -- too much light-handed regulation of transportation is leading to some difficulties.

I hope that is responsive to your question, but...


MR. KAISER:  The only other question I have, and I may have the answer to my question, but we had said, when we were ruling on your request for further information to determine the reasonableness of the caps --


MR. THOMPSON:  Right.


MR. KAISER:  -- that, well, that can be dealt with on a case-by-case basis as part of the complaint process, but I suppose your answer would be, Well, once you have set the caps, we have set the caps.  I mean, you could revisit the caps, but it comes back to the same question.

Somebody could come along six months from now and say, Look at these prices and look at the rate of return.  It is six times the utility rate of return.  The caps are unreasonable.


So I guess you would say the cap issue is -- I mean, I guess I am saying:  Is that, in your view, justification for us to say, Well, there may be an issue on these caps, but these customers can come forward and they can make the argument on the basis of actual facts at the time that the caps are unreasonable?  We don't have to get into that now?


MR. THOMPSON:  Well, that is really saying no caps.


MR. KAISER:  Right.


MR. THOMPSON:  And the company is proposing caps and we are questioning whether their caps are appropriate.


Again, I would caution you that you may end up there, but I would urge you to go there slowly to see how it plays out.


As I say, if they're sold out in November, then there is not a problem for anybody, but the caps issue -- somebody is going to get victimized, in my submission, if the caps are not examined closely by this Board, and I therefore urge you to set them at a reasonable level.


MR. KAISER:  The victims being the people who might buy this capacity that is left over?


MR. THOMPSON:  That's right, and then discover later, Gee, somebody else got 50,000 decatherms at half of what I paid.  And to me that would -- is not -- these tolls have to be just and reasonable.


MR. KAISER:  Isn't the answer to that that they bellied up to the bar early and made long-term commitments and allowed the company to build the pipe, as opposed to somebody that comes down later and just want a little bit who is going to pay more?


MR. THOMPSON:  No.  My understanding is that they agreed to these prices because they fall within this range.


If you accept that evidence of Mr. Isherwood that the range is ten to 15 cents, then the upper end of their negotiating ability should be that number, in my view.  It's not without its difficulties, I concede.


There is one other point that I wanted to -- have I finished responding to you, sir?


MR. KAISER:  Yes.


MR. THOMPSON:  And that is other matters that are not part of the approvals sought in this case, and that, in my submission, pertains to the discussion that was had on the record about the outstanding compensation issue.


I submit that that issue should not have a bearing on the Dawn Gateway decision, because the economics for Dawn Gateway will not change with your decision on compensation.


Everything over 2.5 million is for Union's account, based on the arrangements Dawn Gateway has made with Union, and the debate over whether the cost to Union is between 1.5 million and 5.5 million over what Dawn Gateway has contributed is apparently going to be brought forward into the earnings sharing proposal that Union will make later this year.


As I understand it, whatever Union has to pay over the 2.5 million Union will be seeking to deduct in its calculation of earnings over the threshold that is to be shared with ratepayers.


So I guess I would conclude with the Lord giveth and the Lord taketh away, but, fortunately, you folks and not Union will speak for the almighty when that issue comes forward.


But I say that is not something that should bear on your decision in this case.


And unless there are any further submissions, those are my submissions on -- any further questions, those are my submissions on behalf of CME.


MR. KAISER:  Thank you.


MS. CHAPLIN:  Mr. Thompson, I believe you would have us use this Vector statement of tolls as a bit of a model or framework for how we might analyze the Dawn Gateway proposal.  I am just wondering how comparable they are since, in the case of Dawn Gateway, there isn't a suite of contracts for 15 years.


I am just wondering if that has any bearing on it, in terms of you've done an analysis which shows a level of return and you have characterized it in a particular way.  But I am just wondering if that analysis fully reflects the fact that those contracts -- I mean, there is one ten-year contract and one seven-year contract, but three five-year contracts, if I am correct in my...


So there is not that same kind of longevity as there would be if all of the contracts were 15 years.


MR. THOMPSON:  Yes, I agree.  So what I was focussing on was the Vector tariff, firm transportation service tolls for a term of less than ten years, where the cap is set at well above the cost-based toll, but it is 300 percent.


What my analysis shows is that a cap at 15 cents would provide a 500 percent increase above a cost-based toll at 100 percent occupancy and about 450, I think it is -- sorry, 350 at 78 percent occupancy.

So I was trying to suggest that in the context of that aspect of Vector's toll, this proposal for 15 cents or 450 was, if anything, more generous than what the NEB would allow.


MS. CHAPLIN:  Okay.


With respect to the comments you made about the concern about shippers being potentially victimized by the extent of these caps, can you help me, again, with how that would happen?

I mean, my perception is that given the long-term trend is around the 10 to 15 cents, why would a shipper feel any compulsion to contract at more than what the service is worth?


MR. THOMPSON:  Well, tolls on a -- I will try to answer it this way.  Tolls on a regulated transporter are supposed to be just and reasonable, and under the NEB it is similar -- the wording is similar prices for the similar service or same prices for the same service.


So if someone contracts for -- say they have head room of $30 dollars, US dollars, per decatherm per day, someone, when the situation is tight, could sign up for something well in excess of what a ten-year shipper is paying now.  It could sign up for ten years.


Those two tolls would be discriminatory, in my respectful submission, and that party would have a right to complain.  They may buy it because they are desperate, but that doesn't relieve the obligation of regulating these tolls so that they remain non-discriminatory.

It would be the same thing with a residential.  You could say, Well, he could pay ten times as much.  So what?  You know, he's done it as a -- I am not talking about transportation, but that concern --


MS. CHAPLIN:  Your view is that faced with short-term market situation which the price might be unusually high, a shipper might feel compelled to sign a long-term contract that was reflective of those short-term market circumstances?


MR. THOMPSON:  Well, if there is no long-term space available, they may have to buy a series of short -- it comes back to pipeline capacity for transmission is regulated.


This is not unregulated storage.  That's the way this company likes to characterize it.  It is just an adjunct of our unregulated storage business.

It is not.  It is pipeline transmission.  They are selling to five shippers, and there may be more than five shippers.


If your question is should short term prices be allowed to go higher, I think my answer would be yes, probably yes.  But then you should have a separate subset for short-term caps, like what is in the C1.  But for long-term service, I submit you should be linked to cost of service in some definable basis.

MS. CHAPLIN:  Okay, thank you.

MR. KAISER:  We were referred to the Union case in argument.

MR. THOMPSON:  Right.

MR. KAISER:  Were you involved in that?

MR. THOMPSON:  Yes, I was.

MR. KAISER:  And they were asking that the cap be increased and you and your panelists agreed.  What was the rationale there?

MR. THOMPSON:  Well, again, I emphasize it is for short term and interruptible.

MR. KAISER:  Yes.

MR. THOMPSON:  One year or less.  I don't recall any debate on this, quite frankly, but --

MR. KAISER:  I am not familiar with the case at all.  Is there any learning in the analysis or the agreement or the discussion you had with respect to that issue, where I forget, I guess it was five years ago, you agreed to -- a cap was increased substantially.

MR. THOMPSON:  Yes, it was.  Now, is this the IRM case?  Or the one before it?

MS. WONG:  It is the 2007 rates case.

MR. THOMPSON:  It’s the base rate case.

MS. WONG:  That's my understanding.

MR. THOMPSON:  Yes, right.  No, I can't offer you any learning as obviously we didn't learn very much when we went along with this.

But you were dealing with short term and the analogy there was market-based.  No doubt about that.  But here we are talking, in my submission, we are talking about group 2 NEB equivalents, which is not market-linked.  It is cost of service-linked and some definable link to cost of service, and it is in that context that I do make my submissions.

I think you get into dangerous territory if you set market-based rates for long-term transportation, because, quite frankly, I don't think there is a competitive market for long-term transportation.

MR. KAISER:  Just on a related point.  You made a point in your argument when you were going through the NEB guidelines that the NEB, in the event of a complaint, could order the utility or approve some information and you referred to us whatever the part of the regulations were, which were essentially cost of service-type data.

MR. THOMPSON:  Correct.

MR. KAISER:  I took it from your remarks that if there is a complaint, if the Board has to get involved, it is implicit that it essentially goes back to cost of service, does the type of analysis you've done.  Let's see what a proper utility rate-of-return would be and then -- is that what we were to take from that?

MR. THOMPSON:  I would say it looks at the cost of service analysis, but then it also looks at undue discrimination as between similar customers.

MR. KAISER:  Is it important, just as the NEB put that in, however cryptically they do it, that in order to avoid further debates, that if in our decision we should have some reference to the kind of information they have to produce in the event of an enquiry or a complaints?  Or were you just making that in terms of verifying that this wasn't market based but it was really cost of service-based?

MR. THOMPSON:  No.

My submission is that you should adopt language similar to what the NEB has done, because that's part of their group 2 regulation.  If you want to be more specific, that is fine, but all I was saying is at least capture what the NEB has said.

MR. KAISER:  Fine.  Thank you.

MR. THOMPSON:  Thank you.

MR. KAISER:  Who is next?

MR. MONDROW:  I believe I am, Mr. Chairman.  If you want to take the break, that would be fine, or I am prepared to proceed although I must say following on the heels of Mr. Thompson is an awkward task for mere mortals.  But if you would like me to, I will give it a shot.

MR. KAISER:  All right.  Please go ahead.

MR. MONDROW:  Thank you very much.
 Submissions by Mr. Mondrow:


MR. MONDROW:  IGUA takes no position, first of all, on the leave to construct portion of the proceedings so I wanted to put that on the record.

In respect of the regulatory framework portion of the proceeding, and just to pick up, Mr. Chairman, on some of the discussion that you have just had with Mr. Thompson, it seems to us that either there is sufficient competition for -- or to the types of services that Dawn Gateway is going to provide to the market or there isn't.

If there is, you forebear at least in part, and that may well be a forbearance in respect of dictating or determining just and reasonable rates.  If there isn't, then the methodology to set rates comes into play and that's where the caps would come in.

But I am sensitive to the notion that we are stuck somewhere in the middle with this proposal and, to my respectful -- in my respectful submission, there has been a lack of clarity on that.

Just to elaborate on that point a little bit.  The at-risk concept as it has been used to advocate this model has, it seems to me, been flipped around on its end.

At-risk is a concept in economic energy regulation used to evaluate whether rates are just and reasonable, where regulation is otherwise required to protect consumers, because of the nature of the initiative or service being regulated.

It is not a concept, in my submission, used to determine whether to regulate, although the submissions of the applicant have been:  We are at risk so don't regulate us.

That completely ignores, in my view, the point of economic regulation, which I need not parrot to you, in respect of protection of consumers for certain types of initiatives that are effectively or close to monopoly services.

Having noted that, and confident in IGUA's view that you are either one or the other and you can't be both and you have to be clear on whether there is a need protect consumers in respect of these services or whether the market will provide that protection, I must also say that I am not instructed on IGUA's position regarding adoption of the alternative regulatory framework being put forward.

By way of explanation and not by way of complaint, I briefed my client on Sunday evening.  He has, as I understand it, been travelling since then, I have been unable to reach him, and we did not get the e-mail regarding the argument.

So I do not have an IGUA position on whether that framework should be adopted or not, short of the principle that I put out which we would urge the Board to consider.  Again, I offer that in courtesy as an explanation and not by way of a complaint.

However, if the alternative framework in the nature of the one proposed is to be adopted, then I can make some submissions in confidence or with confidence, excuse me, not in confidence, with confidence regarding IGUA's views on some elements of that framework and I am going to proceed to do that by way of argument in this case.

So first of all, we would note that the applicant has undertaken to file annually audited financials on the public record, and if the Board is inclined to adopt the alternative regulatory framework in the nature of the one proposed, it is IGUA's view that that should be an expressed condition of approval of that framework.

I don't have -- I don't get the sense that that would be objectionable.  In fact I think I asked that yesterday and the applicant indicated in evidence that it would be prepared to have that as a condition of approval.

In respect of the applicant's position on STAR, as has been made clear, the applicant has withdrawn its request for STAR exemption, save for the requirements to report operationally available capacity at each nomination cycle.

To address that issue, I would like to briefly go to the provisions in respect of which the applicant seeks exemption, the provisions of STAR.

And as I understand it the first of such -- the first of those provisions is subsection 4.1.1 of STAR, which provides that:
"A transmitter shall post on its websites the following information."


There is no dispute in respect of the index of customers for transportation contracts.  But the objectionable portion of that clause is sub (ii), the requirement to post operationally available transportation capacity.

Section 4.1.3 which the applicant seeks exemption from merely addresses how long that information is to remain on the Board's website.

And I think it is section 4.1.5 if I am not mistaken which specifies when that information -- sorry, 4.1.4


MR. KAISER:  I think it was 4.1.4 they wanted the exemption, from not 4.1.5.


MR. MONDROW:  That's right.  I apologize.  I stumbled.  In any event, the other two subsections of article 4.1 that the applicant seeks exemption from merely relate back to that requirement in 4.1.1(2) to post that information.

The last section which the applicant seeks exemption from, to my mind, is the instructive one, and that is article 4.3.1, which actually deals with the operationally available transportation capacity posting and specifies what that is to be.


So 4.3.1 provides that:

"A transmitter shall at each nomination cycle post its operationally available transportation capacity on its website for each capacity segment for which the transmitter provides transportation services."  


Then there are three subpoints essentially providing a formula for that, and the first input to the formula is the capacity available for transportation services under expected operating conditions.


You will recall that the evidence yesterday indicated that even if the shippers don't change their nominations, the operating conditions of the pipe will change and that will have implications for the capacity available.  And that was in evidence yesterday.


Now, everyone's been reading the phrase "at each nomination cycle" to reference the four NAESB nomination cycles.  "Nomination cycle" is not a defined term in STAR, but it is not clear, to me, on reading that section, that this section necessarily requires this applicant to post at each of the four NAESB cycles if it doesn't, in fact, have a nomination cycle corresponding with that NAESB cycle.


So, in IGUA's submission, the applicant should comply with STAR in its entirety, without exemption, and in respect of 4.3.1 and the associated provisions from which the applicant seeks exemption, it should post, in respect of each of its nomination cycles, the information required, not the nameplate capacity, but the capacity for transportation services under expected operating conditions as the primary input.


In our submission, if the applicant does that, and if there are more nomination cycles than the one the applicant has spoken to, they will have more postings.  And if there aren't, they will have the one posting, and that is completely consistent with their operational concerns and with STAR, in our submission, and that is how the Board should apply STAR in its entirety to this applicant.


I would like to move on and make some submissions in respect to the applicability or the way this Board should consider handling the affiliate relationships issues that have been raised in this proceeding.


First of all, important context for the affiliate relationships considerations is the following.  The proposal before you is that Union will feed its unregulated, but housed within the regulated utility company storage business with the Dawn Gateway services that it is going to procure.


And related to that, the second point of context is that Union is perhaps the most significant player in the Ontario gas storage market, and, in our submission, that is why affiliate relationships in respect of these two entities, Union and the limited partnership, that is proposing this pipeline are important.


The applicant points to the 50-50 ownership structure in support of two propositions; that is, 50 DTE and 50 Spectra.  And the two propositions, as I understand them, are (a) that the ARC doesn't apply ab initio.  That is perhaps technically, legally, to use Ms. Wong's phrase, correct.

The second proposition is that neither owner would countenance the other taking an advantage vis-à-vis each other, and perhaps that's true without a quid pro quo between the owners, which we wouldn't be privy to in any event.


But in any event of whether that proposition is true or not, there is no protection thereby afforded to other market participants, including Union's distribution ratepayers.  Merely saying that DTE won't take advantage of Spectra and Spectra won't take advantage of DTE doesn't do anything about the potential advantage that the partners might take of other market participants and/or their respective ratepayers.


Now, we are talking about hypotheticals, and I am certainly not alleging and IGUA is not alleging there is any malintent here, but the ARC is set up not to -- not because there is an assumption of mal intent, but to protect against operational situations which would result in a breach which could harm ratepayers.


The applicant, however, has offered its own Code of Conduct to address anticipated concerns, and, in that respect, we would submit that the applicant's proposed Code of Conduct addresses intent, rather than behaviours and processes, to safeguard the market.


The Board's ARC, on the other hand, in respect of ARC For Gas Utilities, goes into significant, very thoughtful and very carefully developed detail to protect the market and protect ratepayers.


And, in my submission, this Board long ago concluded that despite the best intentions, it is the operational and the behavioural aspects of utility conduct that need to be regulated to ensure no damage to ratepayers or the market.


Everyone has good intentions when they are before the Board on an application, but the way they conduct business has to be demonstrably and objectively demonstrated to protect ratepayers and to protect the market, and that is what the Board's ARC does.  And, with respect, the applicant's affiliate -- the applicant's Code of Conduct does not do that.  It speaks to intents, not behaviour, and that provides only limited protection in respect of the constituencies of this Board, being the ratepayers and the other market participants.


Further, it is our submission that the applicant's proposed code doesn't address ratepayer protection at all.  It addresses market participant protection, perhaps, but not ratepayer protection.  And yesterday in evidence there was an example of the price to be paid for the project services to be provided by Union, and that price is effectively based on fully allocated costs, as I understand the applicant's evidence, with no reference to market price.  And market price would otherwise be required as a consideration under the Board's ARC, pursuant to section 2.3.9 of that ARC, and that is an example to illustrate that the two documents are not on all fours, to use Mr. Thompson's phrase.


Further, unlike the storage business of Union, which is housed within the utility largely as a function of history, with fully allocated costs non-utility eliminations as the regulatory treatment, for the time being at least, Dawn Gateway is a brand new stand-alone project.  So the analogies are, in my view, limited -- of limited use.


In accord with this Board's regulatory framework, this Board's Affiliate Relationships Code For Gas Utilities is very thoughtfully and carefully crafted, and it is a component of this Board's regulatory framework.  It is designed to ensure behaviours that will protect ratepayers and competitors of utility affiliates.


And, in our submission, as a condition of any regulatory framework approvals in this proceeding, the Board's ARC should be applied to Dawn Gateway and Union dealings with each other, subject to the normal rights for the parties to seek and justify exemptions if there are any particular aspects of that ARC that for some reason they can't live with.

None of that has been brought forward by the applicant in this case.  They simply seek not to have it apply, and they do so primarily on the basis that it doesn't, and they have offered up further justifications which I commented on, and I won't repeat myself.  That is IGUA's position.


In the alternative with respect to the Code of Conduct issue, if the Board does accept the applicant's code, in our submission that code should be, as well, an express condition of approval in the fashion and in the form that it has been filed.


Just before I leave the Code of Conduct issue and conclude my submissions, I did want to reference, although I have -- obviously, we have only had a look at it quickly this morning --  undertaking J1.2, part of -- what I labelled part 1, the Spectra energy Code of Conduct, which, in addition to the Code of Conduct put forward by the applicant itself, the applicant relies on to demonstrate to this Board why there is sufficient protection in place for competitors and presumably ratepayers, at least in the case of Union Gas Limited.


If you look at page 10 of the Spectra Code of Conduct, that is the page that deals with affiliate rules.  I won't go through it in tremendous detail, but essentially the Spectra code defers to this Board's code and the codes of the other regulators of various Spectra subsidiaries in respect of affiliate relationships.


So in the first paragraph, you see the wording:
"Spectra Energy is subject to regulation by various energy regulatory commissions, including federal, certain state and provincial commissions.  These commissions have specific codes and standards of conduct (Affiliate Rules) that address matters such as undue discrimination and preferential treatment between regulated companies and their affiliates."

This page goes on to talk about "the purpose of these Affiliate Rules", by which reference I am reading "these" being the rules referred to in the first paragraph, the rules of the various regulators.


It then paraphrases or summarizes what those rules entail, and then under the "Our Responsibility" section, Spectra urges its employees to abide by these rules, and then at the bottom of the page it lists the affiliate rules currently in effect.  And of course the Ontario Energy Board's Affiliate Relationships Code For Gas Utilities is listed as the fourth bullet.

So this Code does nothing in addition to the -- Spectra code does nothing in addition to the code that the Board has as part of its regulatory framework, it merely defers to it which, in our submission, is another reason why the Board's ARC should apply as a condition of approval in this application.

With that, sir, I appreciate your time and that concludes our argument, subject to questions.

MR. KAISER:  Mr. Mondrow, is it your view that if it was a condition that the ARC apply, we don't have to have reference to the Code?

In other words, certain things there are offered up in the Code that don't appear to be in the ARC, but it is your view that the ARC is sufficient in itself and if the ARC were to apply, that we don't have to concern ourselves with the code at all?

MR. MONDROW:  I think generally, sir, that would be our position.  I would have to review each provision of the offered code to determine whether there is reason, in addition to the affiliate relationship structure that this Board has in place, that that particular provision of the Dawn Gateway code needs to be adopted.

But in respect of affiliate relationship regulation, it would be our position that the Board's ARC is comprehensive and should be applied and that would be sufficient.

MR. KAISER:  Thank you.

MS. SPOEL:  Mr. Mondrow, I have a question as well about your characterization of the Code of Conduct.

I believe you said it was a -- you stated intentions as opposed to operational issues.

I am just wondering, in your view with the language, for example, under preferential treatment which says that DG will not give preferential access, if that is what you would characterize as a statement of intention?  I guess what else should it say, assuming to make it -- turn it from a statement of intention into something with more teeth than that.

MR. MONDROW:  The Board's ARC provides for -- is very prescriptive in respect to what types of personnel can be shared and what types can't in order to protect information and ensure public access on an equal basis to information.

In respect of employees that can be shared, the Board's ARC makes provision for how that is to occur and, as I recall, specifically comments on the need to keep that information confidential.

So for example, that is an operational or behavioural prescription, which the effect of which is to preclude discriminatory access through unequal access to information as opposed to the aspirational please don't give preferential access provision in the applicant's code.

MS. SPOEL:  So what you are saying is that as well as the statement in the Code that DG will not give, what you would like is to incorporate the provisions of the ARC that tell them what they will do in order to make sure that that does not happen?

MR. MONDROW:  That's exactly right.

MS. SPOEL:  Okay, thank you.

MR. KAISER:  Mr. Quinn?
Submissions by Mr. Quinn:


MR. QUINN:  Thank you, sir.

Good morning, Panel.  The Federation of Rental Housing Providers of Ontario appreciates the opportunity to contribute to the Board's process in this proceeding and the proceeding leading to self-hearing.  The membership and leadership of FRHPO is interested in the rational development of the market to provide efficient and effective energy delivery systems to the province of Ontario.

We are here today to serve the Board and the public interest while providing you our perspective on the Dawn Gateway application as it relates to issues determined by this panel.  However, I want to say at the outset that we support the Dawn Gateway application and believe the Ontario market will be served by the Board granting the leave to construct to the applicant.

We believe that the Board ought to consider this project as amended this in proceeding by the applicant as an enhancement to the development of the Ontario market.

At the same time, we believe the Board ought to consider that the proponents of this project have presented a somewhat novel approach from the outset that was driven by their interests in accessing market opportunity for those they serve.

And with due respect to economic agency theory, their first responsibility is to the companies they serve.  In consideration of the Board's objectives and the public interests FRHPO offers these submissions on the first five issues on the Board's approved issues list.

In our submission, the regulatory framework, as proposed by the applicant, as adjusted by their own submissions in the course of this proceeding, provides a reasonable approach to providing a framework.  Our examination of the NEB group 2-type approach as invoked by the Ontario Energy Board could provide a reasonable approach.

The important opportunity for this to really work is the Board's opportunity to ensure that there is sufficient disclosure that would allow market participants to discern if a complaint is warranted.

Our following submissions on the next two issues address this opportunity.

At the outset of this proceeding the applicant proposed to be exempt from the important rule-making initiative to provide equitable treatment of all market participants known as STAR.

As enquiry has led to a re-evaluation by the applicant, their proposal has evolved to only a limited request for exemption.  In our view, while the applicant's position has moved to respect the Board's intentions in this area without being compelled, we believe that one area still warrants further improvement.

The Board's development of the storage and transportation access rule was driven by the determined need to ensure that market information was enhanced to ensure the market participants were provided non-discriminatory access for the benefit of the Ontario market and the end-use customers it serves.

As a preface to my prepared submissions from last night, I would like to state our support for Mr. Mondrow's submissions this morning that the Board not provide the requested exemptions from section 4, reporting requirements to Dawn Gateway for the reasons he provided.

In the alternative, if the Board is convinced that exemptions are warranted, FRHPO offers the following in expanding the amount of operational information available to the market by making the posting of the previous day's actual flow a requirement and condition to the leave to construct.  And the regulatory framework which associates, that is associated with it.

While Dawn Gateway has evolved its proposals to afford the market with most of the provisions of STAR, the applicant's witnesses have testified that they do not believe that their current shippers want to know about operationally available capacity.

However, also as they have testified, they do not have evidence or reason to believe that prospective shippers may not need this information as they do not know who those shippers may be or what they may want.

In our view, the information as to what capacity is available or even what has been available provides market participants with information that aids in understanding potential contracting opportunities and information to the market to reduce the risk of discriminatory allocations and competitive advantages over other providers.

This view is supported by the Federal Energy and Regulatory Commission in the US.  As was noted by many participants in the Board's rule-making process for STAR, in the summer of 2009, the FERC started its own rule-making process to consider adding additional reporting of storage and transportation transactions in its own rule making proceeding RM09-2-000.

This rule making change was targeted at intrastate pipelines, where Dawn Gateway operates more like an interstate pipeline.

Dawn Gateway has offered the boilerplate capacity and the contracted capacity which is an improvement.

But we ask the Board to consider how difficult is it to post the actual nominations from the previous day and the operational capacity for that day when both are clearly known by the nominations group and as a requirement to approve the interruptible request in the first place?

We respectfully submit this would be an almost insignificant administrative cost and we would encourage the Board to add that condition to any approvals provided in this matter.

Another area that warranted the Board's attention is the issue of the application of the Affiliate Relationships Code.  While FRHPO respects that Dawn Gateway has stated that it is trying to work towards the intent of the Code, we respectfully reserve our opinion until we understand better Union's process to fully allocate the associated costs of bringing this project to market and how those are kept away from their regulated provision of services.

As the Board noted in the last deferral account disposition proceeding, it is important that, as the NGEIR decision is implemented, the public interest protections contemplated by the Board are respected and applied.  We remain interested in working with Dawn Gateway, Union and the Board to ensure these provisions are upheld.

We also support Mr. Thompson's submissions in ensuring that Dawn Gateway be held to the minimum standard the Affiliate Relationships Code for the reasons he provided in his reply this morning.

The fourth issue identified the need to ensure that the applicant was technically and financially capable to provide the contemplated service.

We understand that Dawn Gateway has service agreements with both Union and DTE to provide the respective technical and marketing services to the pipeline.

FRPO supports Union's technical ability, based upon Union's demonstrated capability in constructing and operating pipelines in Ontario over this last century.


Ms. Wong has stated there is no issue as to the financial capability of DTE.  We have no evidence to contest this assertion.


However, as we submitted in our concern over Dawn Gateway's reluctance to post the previous day's nominations that flowed and the operational capacity available, we are, frankly, baffled that an organization of the financial capability of DTE cannot invest in the capability to post the information that its operating group compiled from the previous day.


Given some high level analysis provided by Mr. Thompson, FRPO would believe that absent evidence that the cost of this posting would be prohibitive, the Board ought to consider ordering this posting to be a condition of the regulatory framework to be applied.


The fifth issue asked the question:  Is there a need for the pipeline?  From the evidence in this proceeding and the previous leave to sell proceeding, we submit that Dawn Gateway's level of subscription and the presence of competing proposals demonstrate the market believes there is a demand for the movement of gas from Michigan to Ontario.

We would also submit that the pipeline would support the Board's stated objectives in ensuring that some benefits of the NGEIR decision will be realized by the Ontario market.


We have no submissions on the environmental landowner matters, as our focus has been on the application and the regulatory framework.


In conclusion, FRPO supports Dawn Gateway's application for leave to construct, and we support the amended regulatory framework as already amended by the applicant, and with the changes as proposed by FRPO and my friends at CME and IGUA.


We trust that our contribution to the proceeding assisted the Board, and remain available to assist the Board in responding to any questions you may have.


Thank you.


MR. KAISER:  Thank you, Mr. Quinn.


MR. KAISER:  Ms. Cochrane.

Submissions by Ms. Djurdjevic:


MS. DJURDJEVIC:  Board Staff supports Dawn Gateway's proposed regulatory framework with a couple of important qualifications.


In general, we support the complaint-based approach for the financial regulation of the Dawn Gateway line, and we support the proposed negotiated rates for firm and interruptible transportation services on the line.


However, in addition, Board Staff submits that Dawn Gateway should be required to file its actual tolls as opposed to just the maximum rate as proposed.


The NEB's complaint-based regulation regime requires group 2 companies to file the actual tolls, not maximum rates.


They also file associated contract lengths and the terms of service.  This is so that shippers and market participants can determine whether the tolls and terms of service are just and reasonable.


The NEB considers this type of transparency in the market is essential to complaint-based regulation, as it allows market participants to determine if tolls and terms of service are just and reasonable.


So, in Board Staff's submission, this is a reasonable requirement for this Board to impose.


Furthermore, to be consistent with the NEB's group 2 regulatory regime, Board Staff recommends that when filing the tariff for Board approval, Dawn Gateway should include the following:  First, the standard contract; second, the standard terms of service; thirdly, to outline any discount provisions that may be available, such as discounts for longer contract lengths; and, fourthly, the actual tolls with the associated contract lengths for firm transportation.  That is the tolls and contract lengths from the five precedent agreements.


The Dawn Gateway can add a qualifier to this filing to state that if market conditions change, the tolls might reflect that for new precedent agreements.


Staff notes -- Board Staff notes this is exactly the same filing requirements for group 2 companies under the NEB's complaint-based regulation.


In the St. Clair leave to sell hearing, the EB-2008-0411 proceeding, Union was willing to be -- or I suppose Dawn Gateway would have been -- that made the application to the NEB demonstrating that it was willing to be regulated as a group 2 company.


So, in our submission, it should be subject to all of the requirements of NEB group 2 regime when regulated by this Board.


In terms of the Board's STAR, storage and transportation access rule, Staff recommends that Dawn Gateway be required to comply with all STAR provisions, without exemption.


We submit that Dawn Gateway be required to post the operationally available transportation capacity at each of its nomination cycles.


Now I am parroting what IGUA's submissions were on this.  They are not required to post at every nomination window that NAESB has, but in their case they post once a day, so they should be required to, once a day, whenever Dawn Gateway and DTE Pipelines accept nominations at 12:30 -- and more frequently when the company accepts additional windows.

Staff is aware that Dawn Gateway has a concern regarding the burden of posting this type of information, but we note that they would need this -- that Dawn Gateway would need this information in order to be able to accept additional nomination windows throughout the day.


So, I mean, in short, the information is available, and Staff submits that Dawn Gateway should be required to post it.


Staff believes this is important market information, as it allows market participants to understand the operating characteristics of the transportation system.


It helps to reveal operational constraints that affect supply and pricing, and, therefore, assist the market participants in their purchasing decisions.


With respect to -- those are my submissions on issues 1 and 2.


With respect to the third issue, Dawn Gateway clarified that it would adopt the principles of the Affiliate Relationships Code, but not the Code itself, and sought to assure the Board that its Code of Conduct could act as a substitute for the Affiliate Relationships Code.

However, Board Staff feels that there are still a number of issues on how Union will be charging for its services to Dawn Gateway and the agreements that are in place between Union and Dawn Gateway.


With respect to the project development agreement, Dawn Gateway has indicated that the success fee of $700,000 will only be paid if Union completes the project within the capital budget, and it will not be paid if the actual development costs are greater than the targeted costs.


Furthermore, the development agreement does not provide for how the time spent by Union staff on the Dawn Gateway project will be accounted for or compensated.  It is possible that Union could end up absorbing some of the costs of the pipeline, and this would be an issue of concern if the amount absorbed by Union is applied against its utility earnings.

In that case, the amount would not be available for earnings sharing with its customers.  If the absorbed costs are applied to Union's non-utility earnings, then ratepayers should not be impacted.

Board Staff asks that Dawn Gateway clarify in its reply argument the costs absorbed by Union will only be assumed by Union's shareholder and not impact ratepayers.


With respect to the field services agreement, Board Staff notes that it does not have a term, and Staff believes that the agreement should not be allowed to continue in perpetuity at a fixed cost of $81,000 plus 3 percent annual increase factor, but, rather, that it should be reset to actual levels.

Board Staff submits that the term of contract should be three years, and then reset at the actual costs that -- you know, by reviewing the three-year -- the first three years, they should know the actual costs and that this should be the compensation fixed in the contract going forward.


We submit this to be the case for the field services agreement, as well as the corporate services agreement that has yet to be negotiated between the parties.


Union has undertaken to perform a cost allocation study to identify the cost to serve Dawn Gateway.  However, the fixed price, the fact there is no term in these agreements will prevent Union from transferring the true cost to serve Dawn Gateway.


In other words, even after you have reliable information, Union will be unable to renegotiate the amount that it charges to Dawn Gateway, because the contracts are fixed, the field services contract, which we have seen is fixed at $81,000.

So the question is:  How does it recover the -- how does Union recover the additional costs that it expends on the Dawn Gateway project?


Board's conclusion on this particular issue -- Board Staff's view, it appears that Dawn Gateway is -- that Union is assuming the risks while Dawn Gateway is receiving the certainty of costs.  And, in Board Staff's view, this may be an unfair shifting of risk from Dawn Gateway to Union.


Just a couple of submissions in respect of the response to undertaking J1.3.  Dawn Gateway submits that the methodology used by Union to allocate costs between regulated and unregulated operations would be consistent with the Board's finding in NGEIR.

However, I point out that NGEIR dealt with cost allocation on an intra-company basis, and not an intercompany situation such as the present one where Union will be providing services to another entity, the Dawn Gateway Limited Partnership.

In my submission, this should be considered an inter-company transaction and costs should be allocated on that basis.

The Enbridge decision sets standards for allocation of costs for services provided by a parent company to a subsidiary, and although this is not a parent-subsidiary situation, in my submission, it is analogous in that it is, you know the related companies and they are -- related entities but separate entities.

So if the Enbridge -- if the principles in the Enbridge case require a more rigorous review of cost allocation, then Union should comply with that and it would not be sufficient that it complies with NGEIR only.

So just by way of example.  Some of the principles in the Enbridge case that, for one, page 76 it refers to the time reporting that is required, and the Board found that more detailed time recording and reporting was desirable, rather than just using estimates.  And the Board also found that time allocations should be on a fully allocated basis.

So these are an example of all a couple of the principles in the Enbridge decision that we submit should be considered by the applicant in conducting its cost allocation.

Now, Dawn Gateway has responded also in Undertaking J1.3 that it will provide the cost allocations between utility and non-utility operations as part of its deferral account disposition proceeding.

It’s believed that the new proportions or the cost allocation will include, among other non-utility activities, those expenditures related to Dawn Gateway.

However, in Board Staff's view, the cost allocation and service expenditures when the pipeline is operational will only capture ongoing operations.  It will not capture the project development costs.  And as I have already indicated, the evidence on the record with respect to the project development costs and how they're going to be allocated is unfortunately very lacking.

Dawn Gateway has not indicated to the Board how the time is going to be tracked and how the -- and how the expenditures will be allocated.

Then with respect to the issues 5 and 6, the proposed conditions of approval that Board Staff has put forth, we note that the applicant found all of the conditions proposed in Board Staff IR 42 acceptable.  Except that the applicant asked that the leave to construct expire on December 31, 2011, which is a year later than proposed originally by Board Staff.

In the hearing yesterday, though, we heard satisfactory explanation that the extended time is to ensure against extraordinary circumstances and the intent is still to meet the in service date of November 2010.  So Board Staff has no objection to the extended leave to construct date of December 31, 2011.

With respect to the form of easement agreements, Board Staff submits that the requirements of section 97 of the Act are met.  And the applicant's indicated yesterday that the affected landowners along the pipeline, with the exception of municipalities and Consumers Gas have signed minutes of settlement.

And the form of agreement -- the agreed upon form of permanent and temporary easement agreements, Board Staff has no issues with respect to the proposed agreements.

Finally, the agreement -- the minutes of settlement contained in the agreement also include a letter of understanding, which sets the requirement to appoint an independent construction monitor jointly by Board Staff, the applicant and land owners.  Board Staff agrees to participate in this activity to the extent it that is described in section 9 of the letter of understanding.

Those are all of our submissions.

Thank you.

MR. KAISER:  Thank you.

MS. CHAPLIN:  Just a point of clarification.  At the beginning you explained how Board Staff supported the proposal, subject to some modifications.  One of those was that Dawn Gateway should be required to file the actual tolls.

MS. DJURDJEVIC:  Right.

MS. CHAPLIN:  Now, do I understand as a practical matter that that means that they would need to put on the public record the tolls and specific terms of each of the precedent agreements?

MS. DJURDJEVIC:  Yes.  I am advised that would be required.

MS. CHAPLIN:  Do we have any evidence or indication from those shippers as to whether or not the disclosure of their individual circumstances result in any competitive concerns with respect to their position in the market?

MS. DJURDJEVIC:  No.  We do not have any information.

MS. CHAPLIN:  All right.  Thank you.  That is all I have.

MR. KAISER:  Could I just follow up on that.  What is the rationale?  Why do you think -- I understand you wanted the standard form contract and so on, but why do you think the prices in each of these individual contracts is important in terms of public disclosure?

MS. DJURDJEVIC:  Well, not to be cute or anything, I mean if it is good enough for the NEB, it should be good enough for this Board.

The NEB is of the view that this is important market information that helps to inform shippers, existing and prospective, as to, you know, what the lay of the land is and what are reasonable rates on this particular line.  It is just more information for the market.

MR. KAISER:  All right.  Thank you.

MS. CHAPLIN:  I'm sorry to further follow on.  So you are basing that on this Vector example where presumably the group of shippers that negotiated 15-year term contracts, did it on a joint basis, negotiated one agreed tariff with Vector and therefore they were all paying the same thing for the same service?  That would be the reasons for that disclosure?

MS. DJURDJEVIC:  No.  The submissions I made about the requirement of post tolls is not related to the Vector example, but just based on, you know, Staff's research with the NEB and what their requirements are and just to be consistent with, you know, if Union or -- Union/Dawn Gateway was willing to be regulated as a group 2 entity under the NEB, then you know -- and they're looking for NEB equivalency or type of regulation from this Board, then you know you can't cherry-pick and say, Well, you know, I'm going to have these parts that I like but not the parts that I don't like.

In Staff's submission, there is good reason for requiring that kind of disclosure and transparency to the market and should be applied whether the -- where it is regulated by the NEB or this Board.

MS. CHAPLIN:  So it is Staff's understanding that under NEB group 2 all actual tolls are publicly posted?

MS. DJURDJEVIC:  That's correct.

MS. CHAPLIN:  Okay, thank you.

MR. KAISER:  By that, you mean the actual contracts are posted?

MS. DJURDJEVIC:  No, I am told not the contracts.  The tolls --

MR. KAISER:  What exactly, in your understanding, is posted?  The price in the contracts?  The term?  Or what?  The contracts all have different terms, presumably.

MS. DJURDJEVIC:  Okay, yes.  Sorry.

Okay.  The standard contract, the standard terms of service --

MR. KAISER:  We are not talking about the standard contract now.  We are talking about the individual contract, I thought.

MS. DJURDJEVIC:  No.

MR. KAISER:  All right.

MS. DJURDJEVIC:  I am told it is the tolls and associated contract length.

MR. KAISER:  So is it your understanding, in the word, "tolls” and standard contracts includes the actual contract price negotiated with each individual shipper?

MS. SPOEL:  Maybe I can help here.  If you turn to the NEB's guidelines which are part of the applicant's evidence in section 4, it says:
"The tolls and tariffs filing requirement for group 2 companies are set out in section P.6 in guide P of the Board's filing manual."

I haven't seen that.  But perhaps if we could have a copy of that section, then we would know what it is that group 2 companies are required -- exactly what it is they're required to file by the NEB, and that might be of some help.

I don't know if you have that, Ms. Wong.  Do you have that at hand?

MR. ISHERWOOD:  I have it back in the room.

MR. KAISER:  Maybe at lunch make a copy and file it with us, that might be helpful so we are not speculating as to what is required.


MS. DJURDJEVIC:  Okay, thank you.


MS. WONG:  I am sure I am going to want a break.


MR. KAISER:  Two of the Panel members, Ms. Wong, have a meeting at 12:30, which I think is going to 2 o'clock.  So if that is satisfactory, we will come back then.


MS. WONG:  That would be fine, sir.


MR. KAISER:  Just before you depart, if there is any information or wisdom you can shine on this outstanding issue of exactly what the shippers post in the NEB proceeding, that would be of assistance.


MS. WONG:  We will look into that, sir.


MR. KAISER:  I am talking about the contract prices now.  Thank you.


--- Luncheon recess taken at 12:20 p.m.


--- On resuming at 2:08 p.m.

MR. KAISER:  Please be seated.

Any preliminary matters?

MR. MONDROW:  If I could, Mr. Chairman.

Preliminary Matters:

MR. MONDROW:  I did manage to speak with my client over the lunch break, he actually landed, got off the plane, and called me so it was a brief discussion.  But I am instructed, with your leave, and I did advise Ms. Wong, although just a few minutes ago and Board Staff counsel just to provide some sense of IGUA's position on the alternative regulatory framework which I would have provided before lunch had I been able to speak to my client yesterday and today, with your permission.

MR. KAISER:  Any problem with that?  Any objection?

MS. WONG:  No, sir.

MS. DJURDJEVIC:  None here.

MR. KAISER:  Please go ahead.
Submissions by Mr. Mondrow:

MR. MONDROW:  Thank you, sir, they will be brief and I am not sure they will be of much assistance to your deliberations, but it was important for IGUA to register its general view.

I would like just to make two points.  The first is that IGUA acknowledges that the applicant's proposal for the regulatory framework has evolved over the course of the proceeding, and in particular, the applicant now accepts the NEB group 2 regulatory framework as it currently stands in its entirety including the provisions, as I understand it, with respect to providing for cost of service-type information to be filed with the regulator as may be required, and Mr. Thompson took you to those in his submissions this morning.

Including, also, the public filing of audited financial statements which I made reference to in my submissions and finally including the applicability of STAR and its various market and customer protections, subject of course to the operational capacity posting issue which has been left with you for deliberation, and from IGUA's perspective that all certainly helps.

I am instructed, however, that IGUA still has what's been termed “a level of discomfort” about applying the NEB's framework for negotiated transportation tolls, in a manner which would permit the applicant to sign kind of one-off transportation agreements with shippers potentially with a broad range of resulting prices.

I can say that in forming this concern is an assumption on IGUA's part -- I wouldn't put it as evidence, rather kind of context for IGUA's concern -- that NEB group 2 pipelines generally reach agreement with all of their shippers at once and that agreement sets the toll levels, whether fixed or ranges, I think much like the sector model that we with were referred to and considered earlier this morning, although I must admit I am not personally intimately familiar with that model, but that is one of the kind of remaining concerns that makes IGUA a bit discomfort about the application, having acknowledged however that transparency has certainly come a long way since the application was first filed.

So we appreciate that opportunity, sir.  As I say I am not sure that provides much help to you in your deliberations but we thought important that the Board understand where IGUA currently sits.

So thank you very much and thanks to the applicant for the indulgence.

MR. KAISER:  Thank you.  That is helpful.  Ms. Wong.
Further Submissions by Ms. Wong:

MS. WONG:  I think I will start my submissions, sir, with addressing the issues we were talking about just before the break since it was top of everybody's mind and go back and talk about some of the things Mr. Thompson brought up.  The question was on the table as to whether or not group 2 companies are required to post their prices.

I would like to preface my comments by saying that we have to make a distinction between group 2 companies that have fixed tolls, as many of them do, and if they have fixed tolls, the fixed tolls are usually in their tariff and actually stated in their toll schedules and it is fixed.

So to the extent that those group 2 companies post their prices, it is only the fixed price that they will always post under their tariff.

However, there are some NEB companies that have range rates, and to the best of our knowledge those companies are not required to post their prices.

So for example, we understand that Vector does not post their Canadian prices for short term or interruptible transportation.  Those are the ones that have the cap under the Vector schedule.  They are not required to post their Canadian prices.

With respect to Westcoast, Westcoast is an NEB group 1 pipeline, so not a group 2.  It is a group 1 pipeline.  But they have applied for and received exemptions from posting their prices for their group 1 transportation contracts.

Dawn Gateway, when it made its application to the NEB, it did not include its prices because it was its understanding that it did not need to provide that information to the NEB.

The other thing I should mention is the NEB from time to time does require confidential filings, but the distinction between a NEB confidential filing and an OEB confidential filing is that a NEB confidential filing is only confidential to the Board, and intervenors and participants generally do not get that information.  It is just given to the Board.

So on the question of the prices, our understanding is it is not generally required for those range rates.

MR. KAISER:  You mentioned the short term the interruptible rates.  On the long-term rates i.e., the ones that would be similar to the contracts that you, the reference contracts or whatever we call them.

MS. WONG:  Well, the Vector one in particular, that was a negotiated rate --

MR. KAISER:  I understand.

MS. WONG:  Yes.

MR. KAISER:  But for contracts similar to the contracts that are before us, that are not really before us, but the ones that you have signed, would those get posted at the NEB if you were at the NEB?

MS. WONG:  We don't believe so.  We've not seen any information to indicate that.  And if you look at the NEB filing guideline which I will give to you in a minute, it does not have any requirement to post contracts.

MR. KAISER:  All right.  Thank you.

MS. WONG:  Actually, why don't we look at that right now.  We put the filing manual P at the end of the table along with a lot of other documents that I will be referring to in evidence so perhaps you could get them all as a set right now.

MR. KAISER:  Perhaps you could distribute them now to make it more efficient.

MS. WONG:  So what you will be getting in that material is the filing manual guide P that was referred to and then you will also be getting a document called “The Regulation of Traffic Tolls and Tariffs,” this is a NEB publication off the NEB website, which we have printed.

And there are two NEB decisions, one in a case called AEC Suffield, and another called Pipestone Pipelines.  And an extract from the TransCanada toll schedule that is posted on their website.

MS. CRNOJACKI:   There will be five?

MS. WONG:  I believe so, there is five.

MS. CRNOJACKI:   There are two sheets in this.

MS. WONG:  There should be two sheets with lots of numbers.  Those are together as one.  That is the TransCanada tolls -- sorry, I thought they were stapled they're not.  They're loose.  There should be one long sheet with lots of numbers and the other with only a few.

MR. KAISER:  So there is sheet one of 25 and then sheet 25 of 25?

MS. WONG:  Correct.  Between 1 and 25 there are many, many more sheets of numbers that look very similar to sheet 1, which we didn't think you needed to see.  It is really just -- I will point out the relevance in a minute.

MS. DJURDJEVIC:  We should give this an exhibit number, Ms. Wong.

MS. WONG:  All of them individually?  I am in your hands.

MS. DJURDJEVIC:  Probably best to give them individual numbers.

MS. WONG:  Okay.  So the order I am planning to refer to them would be the Filing Manual, first.

MS. DJURDJEVIC:  That will be K2.1.
EXHIBIT NO. K2.1:  FILING MANUAL

MS. WONG:  The next would be the NEB document the regulation of Traffic Tolls and Tariffs.

MS. DJURDJEVIC:  That will be K2.2.
EXHIBIT NO. K2.2:  NEB DOCUMENT “THE REGULATION OF TRAFFIC TOLLS AND TARIFFS”


MS. WONG:  The AEC Suffield Reason for Decision.

MS. DJURDJEVIC:  K2.3.
EXHIBIT NO. K2.3:  AEC SUFFIELD REASON FOR DECISION


MS. WONG:  Pipestone Pipelines Reasons for Decision.

MS. DJURDJEVIC:  K2.4.

MS. WONG:  2.4.

MS. DJURDJEVIC:  Yes.

EXHIBIT NO. K2.4:  PIPESTONE PIPELINES REASONS FOR DECISION


MS. WONG:  Then the TCPL rate sheets.

MS. DJURDJEVIC:  K2.5.
EXHIBIT NO. K2.5:  TCPL RATE SHEETS


MS. DJURDJEVIC:  Thank you.  That's it?

MS. WONG:  Yes, that's it.

Before I move on from the question of what is posted, I should mention that there is a NEB website where all of the materials filed by the various companies, the various group 2 companies, are listed.

It is under the regulatory documents index for the NEB, and if you were to take the time to go in and click on some of those companies, because each company is listed and it shows their individual filings, you will see some cases where the tariffs are posted, but you will also find many cases where the prices are not posted.  The tariffs are not posted.  It is just the financial statements.

So it really varies from company to company.


Now, with respect to this filing manual, which is Exhibit K2.1, you will see that the first five sections are really information relating to cost of service.  So if you even just look at the first page, it summarizes section P.1 is cost of service, rate base, financial statements, cost of capital, tolls and tariffs, all typical cost of service-type filings.


However, all of that only relates to group 1 companies.  And if you were to turn over to section P.6, which should be highlighted on your sheet - it is page 10 of 12 - that is where it starts talking about regulation of group 2 companies.


It lists the fact that all companies are group 2 unless they are one of the specifically designated group 1 companies.  And then if you go to the next page, 11 of 12, under the "Tolls and Tariffs" heading:

"The financial regulation of Group 2 companies is normally carried out on a complaint basis, with a consequent reduction in financial reporting requirements.  Group 2 companies are not normally required to provide the detailed information to support a tariff filing required of Group 1 companies. The Board regulates the traffic, tolls and tariffs of Group 2 companies on a complaint basis."

And then the standard wording that you have seen referred to before as to what has to be in the tariff.


I won't read it all to you, but if you read it through, you will see it talks about the financial reporting requirements being significantly less than that required for cost of service, and there is no requirement in this filing to post contracts or prices.


Moving on, then, to deal with some of the points that Mr. Thompson raised in his argument.  Mr. Thompson started off by putting to you the proposition that the NEB regulates group 2 companies on a cost of service basis and that this Board should, therefore, be looking at the expected rate of return and make some kind of judgment as to whether Gateway is earning a super rate of return.

And I want to say to you, unequivocally, that that is not how the NEB regulates group 2 companies.


The NEB regulates group 2 companies on a variety of different ways, and from time to time it might have some cost of service elements, but there are many examples where they do not do it on a cost of service basis.


And the first thing I would ask you to look at is that NEB document K2.2, which talks about an overview of their regulatory process.


There is a discussion on page 3 about cost of service.  Then if you go to page 4 - and I am just sort of doing this as a quick 'as we go' - take a look at "negotiated settlements".  That is talking about negotiated settlements similar to the one that Vector had, where Vector gets together with a group of its shippers and they negotiate a toll or a tariff.

That is different from a market toll, which is what we're asking for.  Okay.  Vector had a negotiated settlement where they got together and they agreed on a proposed toll.


If you look at the toll design page on page 5, the key paragraph that I would ask you to look at is the one that should be side barred on the bottom of page 5:

"For a new pipeline, the method of tolling can be crucial to its economic viability. The large costs and high risks associated with the construction of a new pipeline have resulted in novel approaches to the setting of tolls.  One approach is to keep tolls as low as possible in a pipeline's early years to attract throughput.  The Board has also approved the construction of new pipelines which offer market-based tolls when the project sponsors have indicated they are willing to bear the risk of underutilization."

So that is our situation here.

"Generally, the Board has approved innovative approaches where these are supported by arm's-length agreements negotiated between the pipeline's sponsors and shippers following an open season."

Once again, the situation we have here:

"In the Board's view, non-discriminatory access requires that service be offered on the same basis, at the same time, to all potential shippers."

And, in our submission, that would be accomplished by offering an open season when all parties are able to participate in the open season on a level playing field.


In support of that statement in the NEB's document, I would take you to the two cases I have handed up to you.  The first case is the AEC Suffield Gas Pipeline case from 1998.


This was a proposal to build a commercially at-risk pipeline, and the portion that is of relevance to you today starts on page 12 under the heading 5.2, "Market-Based Toll Methodology".


I would ask you to read pages 12, 13 and 14.  I am not going to propose to read it all to you all right now, but what you will see is that, in this case, AEC was proposing a commercially at-risk pipeline with market-based tolls for transmission services.


They had shippers who had signed precedent agreements.  In the second paragraph under 5.2:
"It was AEC Suffield's view that its proposed toll design creates an appropriate risk-sharing arrangement between the pipeline and its shippers.  However, if the tolls were insufficient to generate a reasonable return, only AEC Suffield would be at risk."

That is our situation here.  In this case, they had fixed tolls, so slightly different from our case in which we're asking for a range, but it was a fixed toll but based on market negotiations.


On the next page, the top of page 13:

"AEC Suffield stated that Firm Service tolls for new shippers in future years would be determined by commercial arrangements made between itself and such shippers.  AEC Suffield asserted that such arrangements would comply with the requirements of section 62 of the Act."

Similar to Gateway, in the next paragraph you will see that when capacity was not fully used by firm shippers, Suffield stated that it would offer interruptible service to make the most effective use of the system and IT tolls would be based on a market basis.


They had not yet designed their tolls.  "In the views of Board" -- the Board goes on to approve the toll application and makes a point about talking about the fact that the sharing of risks and reward allows for the departure from cost of service regulation.  I am reading from the third paragraph under the "Views of the Board":

"Shippers would be relieved from the risk of asset under-utilization or stranded costs and would benefit from rate certainty.  The pipeline company would be responsible for any potential stranded assets and would assume any risk related to possible increases..."

If you will look through the decision, you will find there is no discussion of the rate of return, no discussion of cost of service, no discussion of how much money AEC would be earning.  It was all strictly on market-based rates.


MR. KAISER:  Did they have caps here?


MS. WONG:  No.  It was a fixed toll.


MR. KAISER:  All right.


MS. CHAPLIN:  Sorry, Ms. Wong.  Obviously, I haven't had a chance to read it fully, but is it your understanding that, for example, any and all shippers that entered into a five-year term would all receive the same price, no matter when they entered into it?


MS. WONG:  Well, I believe the way this works is the ones on the bottom of page 12 --

MS. CHAPLIN:  Yes.


MS. WONG:  -- were for people who had signed up originally as the precedent agreements, so the people who were coming in at the early stage before the pipeline was underway.


Then if you look at the next page, at the top of page 13, it talks about in future years they would make different commercial arrangements.


So my understanding, based on just what I am reading, is that the people who signed on initially would get the fixed tolls, depending upon what years -- the length of the term, and then future shippers would have different rates, depending on different arrangements.


MS. CHAPLIN:  So the comparable circumstance for the Dawn Gateway proposal would be if there was, in the tolls a statement of what the price was for the five, seven, and ten-year terms?

MS. WONG:  That would be comparable.  Except the distinction I would make is that in the Gateway situation the prices are not all fixed at the same rate because it was as a result of an open season.  So parties negotiated for different rates.

In this particular case, my understanding is the parties, the tolls were set at fixed rates depending upon the years.

MS. CHAPLIN:  So that's why I guess I am wondering how that meets, turning back to Exhibit K2.2 -- how, having two customers with the same term and different prices, how that meets this requirement, the NEB's expression of its view that non-discriminatory access requires that service be offered on the same basis, at the same time to all potential shippers.

I would have -- correct me if I am wrong -- I would have interpreted that to be if two shippers contract for the same service for the same length of time, the same price would apply.

MS. WONG:  I can't say specifically what they mean by that section.  How I interpret it, is if you are offering all shippers the ability to participate in the same open season, that would be non-discriminatory.

The other thing to keep in mind is that the NEB has a specific section in their legislation which talks about the fact that it has to be non-discriminatory and similar service has to get similar prices.

You don't have that same kind of provision in the OEB Act where you have a lot more flexibility to allow for range rates and things like that.

We see the NEB already allows range rates as we can see from the Vector schedule and the TCPL schedule which we will look at in a little while.

MS. CHAPLIN:  Thank you.

MR. KAISER:  In the case of the Suffield, this is at your page 12, I am just trying to understand the comparability.  There are specific prices that are made public in the decision.  They vary according to the term.

MS. WONG:  Yes.

MR. KAISER:  Now, is that an agreed-upon price?  Are there just five or four shippers here?  Do you know?  Or is it an average of those that have 20-year contracts?

MS. WONG:  I understand from the Suffield case -- I don't know how many shippers there are.  I would have to look through the case fully.  Probably someplace in the case it tells you the amount of the shippers.

The way I understand it is they had specified fixed tolls for those years indicated.


MR. KAISER:  Right.  They proposed those tolls.

MS. WONG:  That's right.  They proposed those tolls.

MR. KAISER:  The Board approved it.

MS. WONG:  Right.  They were looking for approval.

MR. KAISER:  That's not what you're doing.

MS. WONG:  No, the reason I am relying on this case is not to go into the question of whether or not the tolls ought to be posted.  As I stated to you there are many cases like the Suffield case where they have fixed tolls and the fixed tolls are posted.  My reason for referring to this case is for the fact these were market-based rates, not cost of service rates and this is Mr. Thompson's point that the NEB only regulates on cost of service and group 2 can't be market based.  This case clearly stands for the proposition that market-based rates are allowable because that's how Suffield came to their rates.

There is no discussion of cost of service, no discussion of rates of return.

MS. CHAPLIN:  Although there is a comment -- I am looking at page 14, the paragraph at the top -- and in the middle it says:
"The Board also notes the shippers have the alternative of utilizing NGTL’s system for transportation services."

I presume NGTL is a group 1 cost of service regulated pipeline?

MS. WONG:  I don't know that, although we know from the document we were just looking at what the group 1 pipelines are.

So let's just have a look at that.

Yes.  NGTL is a group 1 pipeline.  It is listed on that.

MS. CHAPLIN:  So one might reasonably expect that is a cost of service based comparison?

MS. WONG:  That's correct.

MS. CHAPLIN:  Thank you.

MS. WONG:  But Mr. Isherwood was just pointing out that Westcoast is a group 1 company but not cost of service.

But if your point is that NGTL is a group 1 cost of service, I think all the Board was pointing out there is that there are other options available for shippers if they don't want to use these market-based tolls and there are other options available to shippers in Ontario if they don't want to use the Gateway system and those options are some of them are regulated on cost of service and some are not.

MR. KAISER:   If we look at the last paragraph on page 14, they say:
"As it is the Board's normal practice to deal with tolls and tariffs of group 2 companies under paragraph 61a of the NEB Act, the Board does not consider it necessary to issue an order approving Suffield's proposed tolls and tariffs.
"Suffield will be required to file its tolls and tariffs with the Board prior to the commencement of operation and will be required to file annual audited financial statements according to paragraph 5.2(b)."

So it sounds like they didn't approve them under this regime, but nonetheless they had to file with the Board the prices that they were going to charge or had agreed to charge.

MS. WONG:  Yes.  That certainly sounds like what it is saying.

MR. KAISER:  So in your case, if we were trying to treat you the same way as you would get treated under the NEB, you have these precedent agreements.

MS. WONG:  Hmm-hmm.

MR. KAISER:  It sounds to me like you would be required to file those prices.

MS. WONG:  Well, that was certainly not our understanding.  We did not seek to file the precedent agreements in the --

MR. KAISER:  I know you didn't.

MS. WONG:  Yes.

MR. KAISER:  I am trying to -- because I understand the --

MS. WONG:  The other thing to keep in mind is that this is a 1998 case and a lot has changed since 1998.

So whether or not -- what this exact filing requirements today are, I don't think you can take that from this case.

MR. KAISER:  Well, we don't have anything else right now.

MS. WONG:  Well, you do have the --

MR. KAISER:  Does Pipestone say anything different?

MS. WONG:  Well, Pipestone is simply -- I was putting Pipestone in for the same point as the AEC case which is to indicate that market-based rates are acceptable at the NEB.

And that is at pages 10 and 11.  And it also is a case where there were fixed tariffs.

The point I was putting this case in to make is the fact that, in this case - and this is an oil pipeline case - the applicant had submitted that, I am reading on page 10 just before “Views of the Board”:

"The applicant submitted that the concept of rate base and cost of service recovery are not relevant in a determination of its tolls and requested relief from the requirement to file toll information in the format outlined in section 17 of the filing requirements."


MR. KAISER:  Well, maybe I can put a different question to you since we don't -- at least I don't know exactly what the NEB is doing.

But if, in the case of your precedent agreements the Board were to require you to file those prices, does that create any problem for you?

MS. WONG:  The problem is with respect to how the shippers would react to that, because this is -- that would be partly their confidential information, as well.

As well, the thing to keep in mind is, it is one thing to require the precedent agreements to be filed but there is also the question of:  Do you want every single contract filed or prices every day for every short term and interruptible?

MR. KAISER:  I am just trying to deal with the precedent agreement.  That is 78 percent of the volume, right.  That is going to be around for a long time.

Are those prices, do they have escalators or they're fixed for the term, whether it is five or seven or ten?

MR. ISHERWOOD:  Right.

MS. WONG:  And the other point to keep in mind is, you know, the evidence was fairly clear both at the first hearing and this hearing, that the price, the historical prices doesn't really help shippers making decisions today.

It might prejudice the shippers that have those prices, because their competitors might know what they're paying, but if you are going to be making decisions today as to what to pay for transportation, that's based upon market conditions today.  Not two years ago when these people entered into the contracts.

And that information is based upon the price differential between Michigan and Dawn which is very widely known.  That's the value of the service.

MR. KAISER:  And the remaining 22 percent, I guess it is --

MS. WONG:  Yes.

MR. KAISER:  That will all be sold at interruptible short- term rates?

MS. WONG:  That's not my understanding, but perhaps Mr. Isherwood --

MR. KAISER:  I guess some could get picked up by a long-term contract, of course.

MR. ISHERWOOD:  We would try to market it at first as long-term and if unsuccessful, then certainly sell it as short term IT.

MR. KAISER:  Leaving aside what the NEB does --

MS. WONG:  Yes.

MR. KAISER:  -- I am trying to understand what the pros and cons are in terms of what we're trying to achieve of having you post these prices.  I’m just talking about long-term contracts.  You know, does it hurt the market?  Does it help the market?  I mean, what's the argument all about?  All I heard from Board Counsel was we have to do it because this is the way the NEB does it and we can't cherry-pick or something.  I don't really know what the NEB does as it turns out.

But I am trying to understand what the logic of it is, what the rationale is.

MS. WONG:  I think the logic of it is these are negotiated prices between -- with shippers who are all competing against one another.  So to the extent that it might give individual shippers competitive advantages against one another, that's a possibility.


And it has no value to prospective shippers, because the value of the service doesn't depend on what somebody else is paying for it six months ago.  It depends upon what the market is doing today.  And what the market is doing today depends upon the price differential between Michigan and Dawn.


MR. KAISER:  Well, I mean, if I wanted long term and I knew there is 22 percent left, it might help me to be able to go on your website and see what the other five guys had paid for it.


I don't know whether that helps the market process or not.  I mean, you are trying to -- you are trying to sell -- you are trying to create competition for this capacity; right?


MR. ISHERWOOD:  That's correct.


MR. KAISER:  You are putting it out there and you're saying to shippers, Bid for it.


MR. ISHERWOOD:  Right.


MR. KAISER:  And everyone can bid.  They can either have access to the same information, the old information and be guided by that.


Markets might have changed.  I am not sure that it affects the biding process for the new capacity one way or another.  Does it?


MR. ISHERWOOD:  I guess the example I would look at is Vector.  Union Gas has in the past bought capacity from Michigan to Dawn on Vector.


MR. KAISER:  Right.


MR. ISHERWOOD:  We can't rely on Vector's posting to know what the historical price has been.  We always rely upon what the current, today price is in the market.


So we always rely on the market price.

MR. KAISER:  So this is what I am trying to understand.  Are you saying that if we required you to post these prices, you would be at some competitive disadvantage vis-à-vis other transmitters, like Vector?


MR. ISHERWOOD:  I think we would be at a disadvantage.  I think the shippers on the pipe could be at a disadvantage as well.  So you have two marketers competing for capacity -- or say one is a six-month-old contract and one was a brand new contract.  Again, they're sharing information between competitors in terms of what they're paying to get their storage gas or their upstream supply from Michigan to Dawn.

Typically, those folks are very careful in what is shared in the market, very restrictive in terms of what is shared in the market.


I think the NEB does have lots of cases where people have asked for confidentiality, and in some cases the Board has asked for them to be filed in confidence to the Board, and some cases have allowed the category 2 or group 2 pipeline not to bring it forward at all.


MR. KAISER:  Those would be cases where the shipper asked for the confidentiality?


MR. ISHERWOOD:  It would have been the pipeline company.


MR. KAISER:  It would have been the pipeline company?


MR. ISHERWOOD:  It would be --


MR. KAISER:  Tell me again why they ask for the confidentiality?


MR. ISHERWOOD:  I think typically -- an example, during lunch break, we talked to our colleagues at Westcoast, and in situations on their field system where they have competing pipelines kind of side by side, they don't want to share with their competitors what they're getting on the pipe.

If I'm getting 5 cents, I don't want my competitor to know I'm getting 5 cents.


MR. KAISER:  It comes back to the proposition that it could be a competitive disadvantage for you, in terms of your competitor knowing what you were selling capacity at?


MR. ISHERWOOD:  It would be both sides, the shipper side and the pipeline side.


MR. KAISER:  All right.


MS. WONG:  Just to finish up on that Pipestone case and to point out to you, on the top of page 11, the third paragraph, where the Board dealt with whether or not the cost of service information needed to be filed, it ruled that the cost of service information was irrelevant for Pipestone's market-based tolls and granted the relief from filing.


So, once again, just to Mr. Thompson's point that group 2 companies are all cost of service, clearly they're not all cost of service, and what we are requesting in this case would be market-based.


Now, Mr. Thompson made the point, or at least tried to make the point, that the company has never asked for market-based rates, and he took you to the parts of the evidence which used the term "negotiated rates".


My submission would be negotiated rates in the context of this application was clearly meant to be market rates.  At the St. Clair hearing, you heard lots of evidence about the fact that the service would be based upon the value of the price differential between Michigan and Dawn.


There was lots of evidence yesterday about that same topic, lots of evidence about the fact that the prices were set in an open season, a competitive environment where parties were bidding on the service.


So on that score, the submission is that we are asking for market-based rates and that there is ample example at the NEB doing that.


Regarding the schedule X2.1 that Mr. Thompson put to you this morning with the calculation of the rates of return, this assumes that all of the contracts will be renewed, and there is clearly no certainty of that.


I mean, it would be disingenuous for me to say the pipeline company is going into this without expecting to make a rate of return.  They are clearly are expecting to make a rate of return, but what the eventual rate of return will be is dependent upon a whole host of factors, not the least of which is:  What will be the prices and what will be the market differential when those contracts come up for renewal in five or ten or seven years?


You have seen evidence in the response to CME 5(f) - that's the one with the chart that showed the price differential between Michigan and Dawn - that that price is very volatile, and there are times when it is very high.  There is also times when it is below zero.


So there will be days on which Dawn Gateway will not be able to make the 15 cents or the 10 cents, but will be making something much closer to one cent or two cents on the interruptible service.


So what they're seeking is a price cap which will allow them to offset the risk of the days when the market volatility is such that the prices are lower against the days when it is higher.


With respect to the firm contracts and the long-term contracts, when those come up for renewal, the price at which they will come up for renewal, there is no guarantee what that will be.  Three of the contracts are only for five years, a relatively short period of time.


There is also the fact that this is an at-risk pipeline.  It is taking on all of the risk of underutilization, all the risks of construction, and, therefore, should be entitled to higher rates of return, in any event, to make up for the fact that it is taking on all that additional risk.

And that factor of risk and the underutilization, that's one of the elements you will see discussed in those cases that I have given to you from the NEB that talk about market-based rates.


Mr. Thompson talked to you about the possibility of shippers being victimized.  And I would say to you that there is just no way that shippers can be victimized.  They will have lots of knowledge about what the rates are, and they will freely choose as to whether or not to enter into these contracts.

If they don't want to bring -- if they don't want the service, they can always buy service right at Dawn.  It is available to them.  So they don't actually have to transport the gas.


But what is certain is that if there is market volatility, someone will profit from that.  And if the price -- if the price differential is very high, the marketers will profit from it.  And all Gateway is asking for is an opportunity to share in some of that in order to offset the risks that they are taking on.


They are the ones taking on the risk of building this pipeline, and they're asking for a cap that is high enough to allow them to share in the potential upside.


Mr. Thompson took you to the Vector example and talked about the fact that Vector has these relatively low caps for their Canadian service.


Two things to keep in mind.  One is the Vector example is well over ten years old now.  It was negotiated ten years ago.  The market has changed significantly in that time.


The other thing to keep in mind is that, as the witnesses took you through yesterday, Vector has a very high toll in the US.  So to bring gas from Belle River Mills to the middle of the river, the toll is, I believe, somewhere in the neighbourhood of up to -- it is a range toll.  It is up to $9.37.

When you add that in to the 50 cents on the Canadian portion, that is a significantly higher range than the 15 cents that Mr. Thompson is talking about.


With respect to the TCPL example - and I have given you the TCPL rate schedule - the thing I wanted to point out there is TCPL, for their interruptible supply - and that's the third column on the sheet -- uses a bid floor.  They don't use a bid cap.  So they have a minimum price, and it is anything above that goes.


You can see that if you turn to the second page for the first footnote.  It indicates that nominations for interruptible transportation service will be no less than 10 percent of the 100 percent load factor firm transportation toll for the applicable domestic or export toll.


MR. KAISER:  Why would they have a minimum price?


MS. WONG:  I am going to let Mr. Isherwood answer that one.


MR. ISHERWOOD:  They actually had a situation where the pipeline became empty, to a certain degree, and people were turning back firm capacity hoping they could pick up some interruptible capacity.  So when IT was priced below firm, there was actually economic incentive to turn back the firm capacity and to take interruptible.


So by changing that schedule around, it truly encouraged people to take firm first, and IT was more for the market conditions.


MR. KAISER:  All right.


MS. WONG:  So on the cap point then just to summarize, Mr. Thompson had asked for the caps to be reduced in order to affect, effectively the rate-of-return.

I would submit to you that the caps ought to be left where they are in order to allow Gateway the opportunity to offset some of the risk that it is taking on, and that the calculation you see from him is based upon a lot of assumptions that we have no certainty will come to pass.

Therefore, there is no prejudice to the shippers in this case because they are all taking this on with their eyes wide open.  They know what they're getting into and they are capable of making decisions based on information already in the market as far as the value of the service.

Moving on to Mr. Mondrow's comments.

The first point I would take issue with is Mr. Mondrow says Gateway is seeking not to be regulated, and that's not the case.

We are seeking not to be regulated on cost of service, but we clearly recognize that the Board would be regulating and what we're seeking is light-handed regulation that would allow for complaints based and would allow for the market prices.

The negotiated rates are necessary in order to make this project viable.  I mean that was the evidence at St. Clair and that was the evidence that you heard in this case, that the shippers want a fixed price offering.  They're not using the St. Clair line and they have indicated, by signing up for contracts, that they're willing and interested in taking on this service.

With respect to STAR, you have heard that evidence from Mr. Baker and Mr. Isherwood that the shippers themselves have not requested this information to be posted regarding the operational capacity.

DTE doesn't do it today.  And group 2 companies are not required to comply with STAR at all.  So when Staff says to you, We shouldn't be cherry-picking, I would submit that it goes both ways and Gateway has already agreed to go far beyond what group 2 requires, as far as that kind of information.

They have agreed to most of the STAR requirements and they have agreed to post the capacity based upon their name plate capacity.

Going beyond that to post the operational capacities would increase the costs for Gateway with very limited returns and benefits for the shippers.

MR. KAISER:  Tell me this.  In the real world, there is a big difference between capacity based on name plate and operational capacity?  In other words, can somebody say by using the name plate and deducting what is sold, it is really not a meaningful number?

MR. ISHERWOOD:  The name plates could be based on sort of minimum flow coming out of the compressor station as our Dawn-to-Parkway system design flow is missed on minimum conditions at Dawn.  To the extent it is not a peak winter day there is more horse power compression available, so it’s possible you may see an elevated pressure at Belle River Mills, in this case.  So you may create more capacity.

  So I guess the short answer is the design or name plate is really based on the minimum peak day conditions.  Minimum pressure peak day flows.

MR. KAISER:  So there would be no question at least that the operational capacity figure would be more meaningful to potential shippers?

MR. ISHERWOOD:  More meaningful but often it is difficult to get to, because you have to convert the pressure into a flow rate based on both pressure at Belle River Mills and pressure at Dawn through the differential between those to that creates the capacity to flow.

MR. KAISER:  The argument was made you have to do that any way.  I don't know whether you have to or not.  I think it was Mr. Quinn that said in order to sell you would, in effect, do that math.  Is that right?

MR. ISHERWOOD:  I think there is some of that probably done for the timely window, the very first window.  Once you get beyond that, there is not much being sold during the day.  The way Union Gas operates, at least, people will have an IT contract in the background.  If they want to nominate, they nominate against a contract already in place.  We don't make a phone call at 12 o'clock midnight to try to sell more capacity.  People my want a flow on the IT contract that they had signed and in place for many years just by nominating.

So from that perspective, we are not trying to sell the pipe, as much as people may be trying to use the pipe.

MS. WONG:  With respect to ARC, there are two components to ARC essentially when you analyze it.

There are the financial components that are put in place to affect things like transfer pricing to make sure that the regulated utility is not subsidizing the unregulated business.

In this case, the submission would be that Union has already made the commitment that this will be for its unregulated business.  Board Staff had asked us to clarify that, and I believe I clarified that in my opening comments but let me say it again.

The risk of any under-recovery on the services agreement is all for Union's shareholders.  It will not in any way flow through to the ratepayers.

Whether or not those allocations are done properly would be something that would be examined by this Board in a Union hearing, as part of their deferral, disposition account hearings, one of which will be coming up shortly.

Board Staff had raised the question:  How are you accounting for the project development costs?  The project development costs would be part of the next Union deferral disposition account hearing.

And Board Staff and the intervenors will be able to look into that in great detail.

We did not bring that evidence in this case because that's a Union matter.  It is not a Dawn Gateway matter.  Mr. Tuckwell was here who could answer questions.  Very few questions were asked of him but he was here to answer those questions.

So the submission on the financial parts of ARC is, there is no need for the financial parts of ARC or any part of it, because Union has already committed to put that all into its unregulated business.

I should also point out of course my initial submission which is ARC just doesn't apply for the legal reasons that there is no control.

On the other portions of ARC, which relate to the -- to making sure related parties don't benefit, we have provided the Code of Conduct which is reflective of similar codes of conduct for other people.

You have the commitments relating to the Spectra and DTE codes of conduct.  Mr. Baker gave you evidence about the fact that those are regarded very -- as very important documents and there is a culture to say those ought to be followed.

Regarding Mr. Quinn's proposal that the capacity -- the operational capacity ought to be posted, you heard from Mr. Isherwood about the fact that that would require information to be compiled and calculated that often is not done at this basis and there just does not seem to be any need for it.  And keep in mind that this is a pipeline that is trying to sell capacity.  If the customers want this, they will make it available to the customers because it is in their interest to give the customers what they want.

But at this point they're simply seeking to minimize costs that are not necessary and that have no value to anyone.

MS. CHAPLIN:  Sorry, just on that one point.  So am I correct that the proposal that Dawn Gateway is making is that on that first nomination window, the name plate capacity minus the nominations will be what is posted?

MS. WONG:  That's right.

MS. CHAPLIN:  Hasn't Mr. Isherwood acknowledged that DTE is going to have to do some sort of operational capacity calculation at that point in any event?  So I am missing why that can't be posted too.

MS. WONG:  Well that --

MS. CHAPLIN:  At least for that one.  Setting aside those other nomination windows which...


MS. WONG:  Will Mr. Isherwood can speak to it better than I, but my understanding is to post the difference between the name plate capacity and nominations is a very simple thing to do.  You basically say how much people have nominated and you subtract it from 360,000.

To do the operational capacity would require more detailed calculations, which he can speak to far better than I.


MS. CHAPLIN:  That is maybe what I could use some clarification on because it was my understanding that he just recently acknowledged that, in fact, to operate the pipeline that calculation is going to be done anyway at that point.

MR. ISHERWOOD:  I think from a Union Gas point of view when we look at the operational capability of the Dawn-to-Parkway system for example Union is in control -- not control but operating Dawn and Parkway.  So we have all of this information on pressure and what our plans are to operate compression at both ends along the way.

The Gateway situation is really going between two companies, it is going between Belle River Mills being a MichCon or DTE company and then Dawn.

So I think I can't speak with certainty that somebody will be sitting down and calculating that every day.  I think there will be certainly a range.  People will sell based on the general operating conditions but whether it is 700 pounds and 600 or 800 and 700, I am not sure there will there would be that level of detail.  That's why we proposed a name plate capacity and we know that capacity is definitely available without going to the next step.

I will say Union Gas trying to comply with STAR and getting ready for the June implementation date, there is definitely an issue that we are struggling with.  How do you calculate the operational capacity on a continuous basis with all of the moving pieces of compression and everything else?

We are definitely working towards that, but it is difficult.


MS. CHAPLIN:  Thank you.


MS. WONG:  Just one final point.  Board Staff had raised this question of what methodology Union should use for calculating its allocations.


My submission would be that is something to deal with in the Union case when you are looking at the cost allocations.  Clearly you will need more evidence.  The evidence that you have from Union at the moment is that they're doing it based upon what they understood to be the methodology implemented under the NGEIR decision, and they have never been told to use the Enbridge decision for anything.


If the Board wants to move beyond that, then I would submit you take that up with Union in that case.


Those are all of my submissions, sir.


MR. KAISER:  Thank you.  Anything further?

Procedural Matters


MS. DJURDJEVIC:  Well, yes, Mr. Chair.  I would like to ask the Board's leave to deliver a surreply in writing tomorrow or the day after.  There is a lot of material raised in the applicant's reply that I think merits careful review and submissions from Board Staff.


Just by way of example, to touch on a couple of the issues, is this distinction being created by Dawn Gateway that fixed tolls are somehow different from the range of tolls that Dawn Gateway proposes to have.


One of the issues we wanted to look at is whether -- is this the proper distinction to create, and is it a distinction without a difference?


My understanding of fixed tolls is something opposed to or different from a cost of service.  And my submission would be that the precedent agreements that Dawn Gateway has include fixed tolls, even though there may be -- when you look at the five of them, there may be a range.  There may be a different toll for one five-year agreement and another five-year agreement.


So I just would like a little more time to consider the issue of whether -- you know, the type of tolls, the type of agreements that Dawn Gateway has entered into for some reason exempts it from filing those tolls, which it would -- as fixed tolls, which it would otherwise do if they were under NEB jurisdiction.


We are not asking that the actual contracts be posted.  We are not asking that anything except long-term firm tolls be posted.


So this is a point that Board Staff felt quite strongly about and would like to follow it up a little bit longer, if you could give us a day or two.


MR. KAISER:  Well, just one question.


MS. DJURDJEVIC:  Hmm-hmm.


MR. KAISER:  You have just said, if I am understanding right, the issue for you is you want them to post the prices or the tolls that are in these precedent agreements.


MS. DJURDJEVIC:  Correct, but not the agreements themselves.


MR. KAISER:  Not the agreements.  And you say that is because that's what you think the NEB would require?


MS. DJURDJEVIC:  Correct.


MR. KAISER:  Any other reason?


MS. DJURDJEVIC:  Well, because there is a number of decisions, even the one -- the AEC decision that Ms. Wong referred to.  I mean, these are -- just the fact that a toll is negotiated in the market does not remove it from review by the NEB.


The NEB will still -- and there is a -- numbers of cases, and, you know, I would like to cite some of those, and some surreply argument, where the NEB looks at a negotiated toll and still decides it needs to determine whether it is just and reasonable.


Now, what Ms. Wong is saying you don't have that statutory mandate that the NEB Act contains in section 67, I believe it is, that basically says equal toll for equal service.


So, you know, what Dawn Gateway is now putting forward is that you don't -- it's looking less and less like group 2 type regulation, because they don't want you to even do what the NEB does.  They look at negotiated tolls, fixed tolls, and decide if they're just and reasonable, and they require them to be filed as just -- you know, just publicly.  If you look at their website, look at all of the group 2 pipelines.


MR. KAISER:  So will you be saying -- and Mr. Mondrow sort of said this.  He said this is not deregulation.  You are still regulating, albeit on a light-handed basis, and you are going to have to pass judgment, Board, on whether these tolls, whether these prices, are just and reasonable; and, therefore, you should not only know the price, but put them on public record, I guess you're saying.


MS. DJURDJEVIC:  Yes.


MR. KAISER:  And make a declaration to that effect.  Are you saying that is the process --

MS. DJURDJEVIC:  Yes, it is.


MR. KAISER:  -- we are required to follow here?


MS. DJURDJEVIC:  Well, that's entirely -- that is going to be up to this Panel.  But this is a first, the first type of this case that this Panel -- this Board is going to be considering.


In my respectful submission, it is quite important, because what Dawn Gateway is asking for is not something that is really like group 2 regulation.  And I wasn't being cute when I talked about cherry picking, but there is an element of that there.

They would like to be considered group 2 so that we only have to be regulated on a complaint basis, but we don't want to do this thing that, you know, many, if not most -- almost all of the group 2 companies are required to do, which is file their tolls.


So what they're -- and they're saying to this Board, And you shouldn't do that, because you don't have the statutory mandate, like the NEB does, to make sure that fixed tolls are just and reasonable.


And that causes Board Staff some uneasiness, because what Dawn Gateway is -- and I am just characterizing this, and I apologize if you may consider it unfair, but they are asking for a purely market-driven, almost totally unregulated pipeline.  And that is -- you know, that's different.  That's something very novel for this province.  It would be very novel for the NEB, too.  I just think that we need to give it a little more...


MR. KAISER:  Can I ask, in your written comments that you want to make, would you undertake to just rely on what we have in front of us, or are we going to have more documents floating in attached to it?


Can you make comments just on the basis what is in the record now?


MS. DJURDJEVIC:  Yes, I think that I can do that, as long as I may also make reference to just what is publicly available, you know, from the NEB's website.


MR. KAISER:  I concede, in an element of fairness, you didn't see it any more than we saw it, so we are reading a bunch of stuff on the run, but we have to stop this process at some point.


MS. DJURDJEVIC:  Yes, hmm-hmm.


MR. KAISER:  So can we proceed on the basis that you will -- do you want an opportunity to comment on what has been put in today?


MS. DJURDJEVIC:  Yes.


MR. KAISER:  All right.


MS. DJURDJEVIC:  That's fair.


MR. KAISER:  Is that satisfactory?


MS. WONG:  That is satisfactory, sir.


I did just want to make one comment with respect to something that was just said.


It is not quite fair to say that we aren't allowing you to see what the prices are.  I mean, this Board knows what the prices are for those precedent agreements.


What we are resisting is publicly posting that information so that the whole world at large can see it.


But this Board has all of the information it needs to make a decision as to whether or not it is just and reasonable.  Our position is that the just and reasonableness flows from the fact that it is market-based and parties have voluntarily entered into this, and these are parties who are able to make that determination on their own and don't need the protection of cost of service.


MR. KAISER:  Is it of some importance whether you take the view that the Board, whether it is now or in the future, whenever -- you know, you do require an order --

MS. WONG:  Yes.


MR. KAISER:  -- to charge rates?


MS. WONG:  Yes.  That is one of the reasons we have asked for the toll schedule the way it is.


MR. KAISER:  Right.  Is it implicit that the Board has to turn its mind to whether those rates are just and reasonable, on whatever basis they come to that conclusion?  They have to make a finding that the rates that go in those orders --

MS. WONG:  Yes.


MR. KAISER:  -- are just and reasonable; is that right?


MS. WONG:  I think I would agree with that, yes.  But my submission would be that the just and reasonableness is based on the fact that the parties have voluntarily entered into these contracts, and I think you've got that point.


MR. KAISER:  No, I understand.


MS. WONG:  Yes.


MR. KAISER:  Ms. Cochrane, can you get this in in a day?  We are on a tight time schedule here.


MS. DJURDJEVIC:  Yes, I think we can do it by end of tomorrow.


MR. KAISER:  End of business tomorrow?


MS. DJURDJEVIC:  Yes.


MS. WONG:  I know you are going to tell me that there has to be an end, and I will try to make there be an end, but depending on what Ms. Cochrane says, I may seek leave to file a reply to the surreply.


MR. KAISER:  Let's leave it on the basis you have a look at it.  If you think there is some reason you need to approach the Board, we will certainly hear you.


MS. WONG:  Thank you, sir.


MR. KAISER:  Anything else?


Thank you.

--- Whereupon the hearing concluded at 3:08 p.m.
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