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Thursday, March 4, 2010

--- Upon commencing at 9:31 a.m.

MR. KAISER:  Please be seated.

The Board is sitting today in connection with an application that was filed by Enbridge Gas Distribution Inc. on September 1st, 2009 and amended on September 14th, 2009 under section 36 of the Ontario Energy Board Act, seeking orders of the Board approving or fixing rates for distribution of natural gas effective January 1st, 2010.

We have received a settlement agreement in this matter dated March 2nd, 2010, which we will address this morning, and we have also received a notice of motion on February 26th, which we will comment on, as well.  May we have the appearances, please?
Appearances:

MR. STEVENS:  Good morning.  David Stevens for Enbridge Gas Distribution.

MR. KAISER:  Mr. Stevens.

MR. SHEPHERD:  Jay Shepherd, School Energy Coalition.

MR. WARREN:  Robert Warren, Consumers Council of Canada.

MR. KAISER:  Mr. Warren.

MS. KILBY:  Christine Kilby for APPrO.

MR. KAISER:  Ms. Kilby.

MR. BUONAGURO:  Michael Buonaguro for VECC.

MR. KAISER:  Good morning.

MR. MONDROW:  I need a microphone.  Sorry, sir.  Ian Mondrow for IGUA.

MR. KAISER:  Mr. Mondrow.

MS. YOUNG:  Valerie Young for OAPPA.

MR. KAISER:  Thank you.

MR. CHAMOUN:  Roy Chamoun for the CME.

MR. KAISER:  Thank you.

MS. CAMPBELL:  Donna Campbell and Colin Schuch for Board Staff.

MR. KAISER:  How do you want to proceed, Mr. Stevens?

MR. STEVENS:  We are in your hands, sir.  We are happy to present the settlement proposal first or settlement agreement first, but it may make sense to address the matters raised by Mr. Shepherd as a preliminary matter, given the suggested next steps in his submissions.

MR. KAISER:  Mr. Shepherd.

MR. STEVENS:  If I may, sir, there is a preliminary matter that Enbridge would like to raise before Mr. Shepherd begins his submissions.

MR. KAISER:  Go ahead.Preliminary Matters:

MR. STEVENS:  I have alerted Mr. Shepherd to that admittedly only this morning.

Panel, as a preliminary matter, Enbridge is quite concerned with portions of the submissions made by SEC that appear not to comply with the Board's rules of practice and settlement guidelines.

We had prepared a brief of materials for the motion that we thought was going to be heard today, and, as it turns out, there is a number of things in that brief that I think will be helpful for me in my submissions, so I provided a copy to Ms. Campbell and perhaps copies could be handed up to you.

MR. KAISER:  All right, thank you.

MS. CAMPBELL:  That would be Exhibit K1.
EXHIBIT NO. K1:  EGDI BRIEF OF MATERIALS.

MR. KAISER:  I assume, Mr. Stevens, the parties have copies of this, do they?

MR. STEVENS:  They do, sir.  Again, they were only provided this morning, so I don't know whether Mr. Shepherd will have something to say about that, or not.  I hope the contents of the brief aren't controversial.

MR. KAISER:  All right.  Go ahead.

MR. STEVENS:  As the Board knows, the settlement guidelines and the Board's rules are clear in setting out expectations of parties who participate in the ADR process.  If you turn up tab 2 in the brief, we have included an excerpt from the Board's rules.

On page 22 in that section, Rules 31.09 and 31.10 are set out.  Those rules are clear that:

"All persons attending an ADR conference shall treat admissions, concessions, offers to settle and related discussions as confidential and shall not disclose them outside the conference, except as may be agreed."

And that without the consent of the affected parties, these matters are not admissible in any proceeding.

To Enbridge, it appears that in several places in SEC's submissions information is conveyed that would appear to be protected from disclosure by these rules.  To my knowledge, no consent was sought from or given by any party to SEC for the inclusion of these matters.

In particular, if you turn up Mr. Shepherd's submissions -- I'm sorry, SEC's submissions --

MR. KAISER:  This is the letter of March 3rd?

MR. STEVENS:  That's correct.

MR. KAISER:  Thank you.  Should we mark this?

MS. CAMPBELL:  Yes.  If we could mark it, it would be K2.
EXHIBIT NO. K2:  LETTER DATED MARCH 2, 2010 FROM SEC.

MR. KAISER:  Thank you.

MR. STEVENS:  We refer to three different passages.  The first is the last sentence at the bottom of page 1, in paragraph 3, which states:

"The reason for this is that the parties to the document have 'agreed to disagree' on the rules that will apply to the interpretation of the document."

Similarly, if you turn over to paragraph 8 on  page 3 --

MR. KAISER:  Can you stop there?  I have a copy that is missing some pages.  Sorry, go ahead.

MR. STEVENS:  So the first phrase I was referring to was at the bottom of the first page.  The second phrase, which is quite similar, is the first sentence of paragraph 8 on page 3, which states:

"In respect to the instant documents, the parties have deliberately been silent on whether this rule is applicable to its interpretation or not, knowing that they disagree on whether it does."

In both those cases, in my submission, the information conveyed by SEC cannot be taken from the document itself, from the settlement agreement itself that's being presented to the Board.  So if that information is true, it must have come from the settlement negotiations.

The other reference that I want to draw your attention to is portions of paragraphs 12 and 13.  It appears to me that portions of those paragraphs set out positions that parties apparently took or did not take on an issue related to HST during the settlement discussions.

Again, in my submission, nowhere can that information or implication be taken from the settlement agreement, meaning that if the information is accurate, it must have come from the ADR process.

So each of these portions that I have read to you raise concerns for Enbridge as to whether they're in breach of the obligations set out under rules 31.09 and 31.10.

Of course, SEC, as an experienced participant in these proceedings, is well aware of the rules.  I won't take you to it, but I will draw to your attention there is a letter at tab 8 of our materials where SEC raised a concern of a similar nature against Enbridge some years ago and talked about, of course, the importance of the sanctity of ADR discussions.

I raise this not only because Enbridge is troubled by the fact that confidential information appears to be disclosed through SEC's submissions, but also because the nature of what is conveyed by SEC is troubling, given what SEC is alleging and asserting here, and I say that for two reasons.

The first reason is SEC submits that the settlement agreement here should not be approved because there is no consensus ad idem of the parties.  Now, of course, that entire premise is based on SEC's allegations of what was said or determined between the parties during the ADR conference.

The parties themselves have not agreed to have that information put before the Board today, and Enbridge has certainly not agreed to that and certainly hasn't agreed to SEC's characterization of what happened.

And that brings me to the second reason why this is troubling, and that is because SEC including what appears to be privileged information in its submissions puts Enbridge and others in a very difficult spot.  In my submission, we are not in a spot where we can respond to the allegations being made without giving up on the privilege that attaches to the ADR process.

That's not really a fair position to be put in.  It means either the Board will accept as fact the allegations that are made by SEC, or else parties to the settlement agreement will be forced to reveal their confidential discussions.

That puts certainly Enbridge at a distinct disadvantage.  I mean, suffice it to say Enbridge doesn't necessarily accept the way that things are characterized by SEC.

In any event, I want to raise these as a preliminary concern by Enbridge.  We are quite prepared to proceed with the argument today in response to what SEC has set out, but we wanted to raise this both as a matter of concern and also as a matter of context just to be able to explain why there are certain allegations that are made throughout SEC's materials that we're not going to be able to respond to square on, in terms of what was said and not said, because we don't believe that is proper given the Board's ADR rules.

MR. KAISER:  Without getting into what was said or wasn't said in the ADR, can't parties on the public record take a position whether they agree to a settlement agreement or what parts they agree to and what parts they don't?

MR. STEVENS:  Certainly, and this settlement agreement does that.  Every party to this settlement agreement states that they agree to everything that is in there, but for a couple of exceptions where one particular party takes no position on certain issues.

MR. KAISER:  All right.  Thank you.  Mr. Shepherd.

MR. SHEPHERD:  Mr. Chairman, my friend has raised two concerns, two pieces of information that he says are ADR privileged information that I blabbed.  And I shouldn't have.

I believe he is wrong in both cases.  So the first one is, he's saying that characterizing the agreement to disagree could only -- I could only do that, SEC could only do that if we were revealing discussions in the ADR.  That's not correct.  The fact is that this agreement does not contain a clause that every other settlement agreement that comes before this Board has.  That's a fact.  We don't need to talk about what happened in ADR, it is missing that clause.  So then that's the essence of our motion, of our objection.

MR. KAISER:  Let me understand that again.  The clause being the confidentiality clause?

MR. SHEPHERD:  The confidentiality clause that includes the specific Shore v. Wilson exception.  That is in every other agreement you see.

MR. KAISER:  There is no question about the confidentiality rules?

MR. SHEPHERD:  Well, I think there is a question.  I will get to that.

MR. KAISER:  Doesn't the Board have rules that override anything that is in the contract?

MR. SHEPHERD:  Well, yes.  Except that the parties are, right now, before you on a motion disagreeing about what those rules are.

MR. KAISER:  We haven't heard that motion.

MR. SHEPHERD:  Exactly.  So my point is that I don't need to go to the discussions.  We know the clause is missing, and we know that the parties specifically disagree on what the actual rule is, because they have a motion before you.  So there is no --

MR. KAISER:  We may not even hear that motion.

MR. SHEPHERD:  Understood.  Understood.  The point is that my friend's objection to us talking about that is ill-conceived because we don't need to look at what was discussed in ADR to know that the clause is missing and that the parties intentionally disagree on it.  They know.

MR. KAISER:  Let me ask you a question before you proceed.  Is there any need for us to go in camera?

MR. SHEPHERD:  No, I don't believe so.  This is an issue of privilege not confidential.

MR. KAISER:  You are not going to be referring to any confidential information, even though there is a dispute?

MR. SHEPHERD:  No.

MR. KAISER:  You are not going to be referring to any conversations or discussions between the parties --

MR. SHEPHERD:  No, never.

MR. KAISER: -- in the ADR?

MR. SHEPHERD:  Never.

MR. KAISER:  All right fine.

MR. SHEPHERD:  That's the first component is:  Did the parties agree to disagree and the answer is, in our view, it is plain on the face of the record that they did, everybody knows that.  I don't need to talk about what happened during ADR.  And I won't.

The second complaint is that we have attempted to characterize the meaning of an agreement that is being put before you today.  That is a standard practice in this Board.  Settlement agreements are put to this Board on a regular basis and every time it happens -- unless there is no hearing -- the parties get up and say, This is what we think this means.  And that is all we have done there.

We have said, This is what we think, this thing that is being presented to you means right now.  This is what we think we are agreeing to.

And my friend is going to actually talk to you about what he thinks some of the things mean later when he presents the agreement, so this is not unusual.  This is not stating confidences that shouldn't be stated.  This is simply doing what we normally do when a settlement agreement is presented.  And the reason we are doing it in these submissions is to point out that after today, the Board won't be able to hear any of that evidence.  If my friend is right, after today, the Board will not be able to look at the intention of the parties, only the words.  That's my friend's position.

So I think his objections to our submissions are ill-conceived.

MR. KAISER:  When you say that SEC has declined to be a party to the agreement, the settlement agreement --

MR. SHEPHERD:  Yes.

MR. KAISER: -- correct, that's your position?

MR. SHEPHERD:  Yes.

MR. KAISER:  All of it, I take it in.

MR. SHEPHERD:  Yes.

MR. KAISER:  What flows from that?  You want all of the issues heard before the Board?

MR. SHEPHERD:  No.  No.  If we understand correctly what has been agreed to, then we think it is a good deal.

The problem is, it is not a deal.  So --

MR. KAISER:  There is a dispute, the reason you are not signing on, if I can use that term, is there is a dispute as to some of the language in the agreement?

MR. SHEPHERD:  Well, I think there is a dispute as to the rule that will be applied to interpret the agreement in the future.

MR. KAISER:  All right.

MR. SHEPHERD:  So that is my submissions on my friend's objection to our submissions.

If I could then -- I would like to, if I could, move into our substantive submissions on the concern we have.

MR. KAISER:  All right.  Go ahead.

MR. SHEPHERD:  I preface this by saying that we like the deal.  We think that it is probably a good deal once it is sorted out.  And we are not asking you to say, No, we are not going to approve this.  ^What we are asking you to do is did he ever approval until it is a clear deal instead of what it is right now, which is a knowingly ambiguous deal.

We have two main arguments and these arguments are in the alternative.  The first is a legal argument.  This is -- of course everybody knows I am the least lawyerly of anybody in the room, but I actually brought my Chitty on Contracts to prove I really did go to law school.

MR. WARREN:  Or stole a book from the library, Mr. Shepherd.

MR. SHEPHERD:  I want you to know this is the 1968 --

MR. KAISER:  1964 version.

MR. SHEPHERD:  1968.

MR. WARREN:  First year of law school.

MR. SHEPHERD:  The first argument is the parties have not reached a consensus ad idem.

MR. KAISER:  Right.

MR. SHEPHERD:  This is an argument from Contracts 101 and I have, I couldn't have a better panel for this, three lawyers, so I don't need to -- we all took Contracts 101 one day, in my case long ago.

The difference here is that the intervenors say, and we know this from the motion, right, the intervenors say -- without this particular interpretive clause that is in every other agreement, the intervenors say that the words in the agreement mean what the parties intend them to mean and if it is not clear on the face of the agreement, then the Board, in interpreting the agreement, can go behind it to documentary evidence to supplement it.  It is a standard rule in Shore and Wilson.

Enbridge says the words mean what they say on their face, only, and the parties are prohibited from any direct references to the actual intentions of the parties.  In fact, my friend's objections this morning follow exactly along that line:  We can't talk about what we intended in this agreement, ever.

That is sort of turning contract law on its head and the reason is because of the sanctity of the ADR.

We say that if the parties disagree on how the agreement is to be interpreted and they know they disagree on this, they don't have a deal.

I gave you an example in my written submissions from Quebec law, but I will give you another example.  It is common in an agreement, in a commercial agreement, to have a clause saying, what currency you're referring to if you are referring to dollars.  Every agreement, every agreement in a commercial area usually has that.  US dollars, Canadian dollars.

If you have a situation where the parties decide, you know what, we're in not going to put that in.  We know you think that the dollars are US dollars and I think they're Canadian dollars we know that.  We are not going to put it, we are not going to resolve it, we will fight about it later.  Is that an agreement?  Have they reached an agreement?  The answer is no, clearly they have not.  There is no consensus ad idem in that case because on a key point in the agreement, they have expressly decided to disagree.

MS. SPOEL:  Mr. Shepherd, it's a long time since I took contract law so I won't try to rely on that, but I think we have a series -- a number of parties here who have signed the agreement.

MR. SHEPHERD:  Yes.

MS. SPOEL:  Your client is the only party that has not signed the agreement.

MR. SHEPHERD:  Yes.

MS. SPOEL:  So what you're saying when you talk about people agreeing to disagree, what you’re saying is that your client does not agree with the wording of that paragraph.

MR. SHEPHERD:  No.  In fact --

MS. SPOEL:  Well, just a minute.  If you're telling me that other parties, you're suggesting that the other parties don't agree, but that, I think, is getting into the, into Mr. Stevens' objection to the substance of the discussion.  They have signed it.  We would assume that having signed it and appearing here today to present it to the Board, that those parties have agreed on the wording of that paragraph or they wouldn't have signed the agreement.  When you are speaking about there being a lack of agreement ad idem, you are telling us what the -- you are making allegations, in fact, that parties have signed this agreement who didn't agree with the content of that paragraph.

MR. SHEPHERD:  If there was a paragraph in the agreement --

MS. SPOEL:  The fact there isn't a paragraph --

MR. SHEPHERD:  There isn't.

MS. SPOEL:  If there isn't a paragraph and the parties have presumably signed it knowing there wasn't a paragraph and agreeing with the agreement that is presented, I mean, you are putting us in a very difficult position when you say, Well, it is not there, but it kind of should be there, because everybody else who has signed it is -- what, they have done their clients a disservice by signing an agreement that they apparently don't agree to?

MR. SHEPHERD:  The parties are before you in a motion on an agreement that also was missing this clause, disagreeing on what the interpretation rule is in that agreement.

MS. SPOEL:  But that is a different issue.  We are dealing with this -- with respect, Mr. Shepherd, we are dealing with a settlement agreement that came up -- that's been negotiated in an ADR process and all of the parties -- I have to assume, looking at the counsel appearing before us today, all of the parties were well represented in that process.

Clearly, you don't agree and your client -- or your client doesn't agree, represented by you, with the absence of that clause in the agreement.

I can only take it, unless I hear from the other parties that they signed something they didn't agree to, that they have all agreed to leave that clause, the clause you are seeking, out, or are you actually alleging that they have signed something that they don't agree to?

MR. SHEPHERD:  No.  I think they all agreed to it, but I think -- I invite the Board to ask the parties to the agreement what the interpretation rule is for the agreement they're putting before you, because they will not all tell you the same thing.

MR. SOMMERVILLE:  Just on that point, Mr. Shepherd, the idea that -- the failure to identify the interpretation rule is different than not deciding on the currency to govern the contract, would you agree with that?

MR. SHEPHERD:  No, I don't think --

MR. SOMMERVILLE:  You think it is of the same nature?

MR. SHEPHERD:  I think this is a question of interpretation.  In the currency --

MR. SOMMERVILLE:  You think the definition of "currency" is an interpretive issue?

MR. SHEPHERD:  Yes.

MR. SOMMERVILLE:  Okay.  That's your answer.

MR. KAISER:  Because you could have an absence of an interpretive rule agreed to by the parties and rely upon the Board.

MR. SOMMERVILLE:  It happens all the time, doesn't it?

MR. SHEPHERD:  Indeed, and I am going to come to that.

MR. KAISER:  Maybe they did that deliberately.  Maybe they couldn't agree - I'm just speculating - on an interpretive rule, this happens sometimes, and the parties say, Well, we will leave it up to the court.

MS. SPOEL:  Knowing what our rules say that Mr. Stevens has brought to our attention -- knowing what our rules say about how that aspect of interpretive -- the interpretive function of the Board, that you can't -- unless agreed, you can't bring things in.  So the absence of agreement, it seems it is quite straightforward to interpret the rule.

MR. SOMMERVILLE:  Or that the Board can abrogate the rule; right?  The Board can also abrogate that rule, according to our rules.

MR. SHEPHERD:  I think the parties have an active disagreement on what the law is on the interpretation of agreements in the absence of a clause.

MR. KAISER:  Maybe they do.

MS. SPOEL:  Maybe they do.

MR. KAISER:  And they say, We can't agree.  We're not going to put it in.  We will leave the interpretation of this agreement to the Board.  Are they not entitled to do that?

MR. SHEPHERD:  No.

MR. KAISER:  Why not?

MR. SHEPHERD:  They're entitled to say in the agreement, We are concluding -- we are agreeing that whatever the Board decides is the rule on this issue; it will apply to this agreement.  They can say that.  We would have signed -- well, we might not have, but they didn't.

MS. SPOEL:  But they don't have to.  Surely, the absence of a statement on it leaves it up to us.

MR. SHEPHERD:  This is not about contract drafting.  This is about whether they had a meeting of the minds, and our position is they did not and they know they did not.

MS. SPOEL:  You're telling us -- by making that statement, Mr. Shepherd, you are making -- you are disclosing to us, I think, a discussion that went on in the ADR process.  I mean, it is not just sitting in the room talking to each other that is part of the process.  The drafting of the settlement is part of the process, as well.

And I am not sure we should be hearing that kind of an allegation.  Are you suggesting that the fact that this is not a valid agreement because it does not include a clause dealing with how it is to be interpreted, that that makes it a non-agreement?

MR. SHEPHERD:  The parties -- what I'm saying is that the parties know they disagree on this.

MS. SPOEL:  How do you know that?

MR. SHEPHERD:  And I know that because there is a motion before that Board in which they are disagreeing on exactly that point in another agreement, so we know they disagree.  It's open.

MR. KAISER:  Let's suppose, for the sake of  argument --

MS. SPOEL:  You are importing that into this process?

MR. SHEPHERD:  Yes.  I am not talking about what anybody said in ADR.

MR. KAISER:  Let's suppose, for the sake of argument, that they don't agree and you are right.  Then let's say they say, You are right, we don't agree on that.

Does it mean we can't approve the agreement on the substantive issues that they do agree upon and say, With respect to the matter you don't agree on, the Board will, if necessary, make a ruling?

MR. SHEPHERD:  And absolutely the Board can do that, yes, although normally your role in this process is not engaged until they do have an agreement.  I take your point.  It is still -- in the end, it is your judgment; right?

This is an order of this Board in the end.  So you can say -- I mean, you can get letters from people and say, you know, We like these letters, and, if we add this stuff, that is our decision.  You can do that.

MR. KAISER:  My point is a simple one.  They could agree on 99 percent of it.  And, let's say you are right, they don't agree on this aspect and they acknowledge that.

And they acknowledge, also, that there may be a case where the Board will have to make a determination on that aspect and they say, We leave it up to the Board.

MR. SHEPHERD:  They could say, We're fine with that.  That's right.

MR. KAISER:  All right.

MR. SHEPHERD:  That leads to my second point, and my second point is the Board should not do that, and here is why.

MR. KAISER:  Why is that?

MR. SHEPHERD:  We have a situation in which one utility refuses to put this standard clause in their agreements.  That's the only utility that does.  Everybody else has it.

And the Board already knows what happens when you do that.  The parties have disagreed on the EB-2007-0615 interpretation of that agreement and are now before you arguing about whether information exchanged during ADR can be used to supplement that interpretation.

So is it good regulatory practice for this Board to say, Okay, let's do that again.  Let's approve another agreement where the parties are saying, By the way, if we disagree, we will fight about how to figure it out.

I don't think that is good regulatory practice.  Our point is a simple one:  You don't need to.  This is a situation in which Enbridge is trying to be the odd man out here about this particular interpretation rule.

This is not a good idea, what they are proposing.  What they're suggesting, in effect, would mean that we have to draft settlement agreements differently.  You will know that I was once a tax lawyer, and I spent a lot of time drafting very, very precise documents, because you had to as a tax lawyer.  I don't want to do that again.

In a normal contract, you can rely on the fact that there is a body of law surrounding how you interpret it.  There are standard ways of doing it and you don't have to reinvent that wheel.  You know how it is done.

In this case, if my friend's argument prevails and you are limited to the face of the document in a future interpretation of this or any other agreement, then that agreement has to be written completely differently, because we then have to -- as lawyers for our clients, we then have to consider:  What possible interpretations could there be of these words?  Let's define everything.  And we will have lengthy, complicated -- I mean, it will be great for us lawyers.  We will make lots of money, but it is really not productive activity and it is not necessary.

So our view is that unless there is some overriding reason why we shouldn't do this, why the normal rules of contractual interpretation should not be applied, you should insist that an agreement put before you use the standard rules and not make some new ones up.

So then that leads to the question:  Well, what about the sanctity of the ADR?  Don't we have to protect that?  And, you know, the Board will be aware that -- I mean, my whole instructions from my client are, Agree, talk, don't fight, everything should be worked out, all that sort of stuff.  It is a whole mantra with them.

So we are big fans of ADR, but we also understand that ADR is a practical process, and here we have a situation in which every other utility is perfectly fine with a rule that says the ADR is sacrosanct except when it comes to trying to figure out what the actual agreement means, and then the Board can see what we said to see what we meant.

That is the only exception.  And everybody else thinks that's fine.  So how would it undermine the ADR process if we have that rule and if everybody else seems to think it is fine?  I think the answer is that everybody else thinks it is fine because we know that you would undermine the ADR process a lot more if you forced the lawyers to spend three weeks drafting every little comma and period in order to make sure that the agreement can't come up and bite them later.  That is not a productive activity.

So to our mind, the conventional rule, interpretation rule, conventional rule is you start with the purpose, which is to express the intentions of the parties.  That is what contractual interpretation is all about.  That is what Shore and Wilson says, in fact that is why I quoted it to you because you can see the Chief Justice saying there:  This is what it is all about, expressing the intention of the parties.  And if we can do it from the face of the document, that's great.  But if we can't do it from the face of the document, we need to still be able to achieve that result.

What my friend is asking to you do is to reject that principle and to say, no.  Once you've got to the four corners of the document, once you got to that, you can't look any farther even if you don't know, at that point, what the intention of the parties is.

And that is not good for this process and that's not the right way to interpret a contract.

We have given a specific example from the instant agreement of where that exact sort of confusion can come up where you have a word, impacts, which could have a lot of different meanings.  It doesn't matter actually what the parties intend it to mean right now.

What matters is that Enbridge is arguing they should be able to argue the meaning of that word regardless of the intention of the parties today.

We are saying, no.  The thing that matters is to discern the intention of the parties today.  And an argument a year from now, two years from now that is not consistent with that intention is not appropriate.

Those are our submissions.

MR. KAISER:  Thank you.  Let's hear from the -- Mr. Stevens, can we hear from the intervenors before we hear from you?  Is that satisfactory?

MR. STEVENS:  Certainly.

MR. KAISER:  Mr. Warren.
Submissions by Mr. Warren:

MR. WARREN:  Mr. Chairman, Members of the Panel, this is an awkward circumstance.  My client is a signatory to this agreement and I don't intend to comment on what my client understands or what my client intended in light of the concerns about that.

I am not quite sure what relief my friend, Mr. Shepherd, wants but I am concerned about the implications of what I think he wants.  First of all as a general proposition, parties to an agreement may have any one of a number of understandings of what the words mean and they may understand, speaking hypothetically, that the words are ambiguous hoping that no dispute arises, but if it does, they understand they may argue one side or the other of the ambiguity.  Courts don't ordinarily insist, in advance of the signing of a contract, that their understanding be disclosed.

My concern is that, in part, is the implication of what Mr. Shepherd is asking for, which is that the Board is being asked to rule in advance, to determine in advance what every -- or at least the potential, what every possible, how every possible ambiguity in an agreement might be resolved.  I don't think that is the function of a regulator in advance.  If there is a dispute, it comes before the Board and the Board resolves it.  The parties take positions on what it means and the Board resolves it.  You can’t do that in advance.  You shouldn't do that in advance.

So with respect to Mr. Shepherd, I would ask that the Board reject his argument, because it is -- it strikes me the implications of granting the relief he wants may actually have the effect of stifling the elasticity, if you wish of ADR agreements.  Parties have different agreements of what they have agreed to.  They have different understanding of what the Board might say.  That is the risk they take.  The Board can't and shouldn't insist that that risk be eliminated in advance in all cases.

Those are my submissions.

MR. KAISER:  Mr. Warren, if you were putting a settlement agreement before a court, and I am sure you have done it many times over the years, the court does look at it to determine if, at least in the court’s mind, it is not only fair but it is clear what it means?

MR. WARREN:  The court does that, but the court doesn't say, in effect:  Are you folks waving your right to argue about what this means?  And that is in effect what Mr. Shepherd is, that's the implication of what Mr. Shepherd is asking for and that is what troubles me.

Thank you, sir.

MR. KAISER:  I understand.

MS. KILBY:  I have nothing to add.

MR. KAISER:  Thank you.  Mr. Buonaguro?
Submissions by Mr. Buonaguro:

MR. BUONAGURO:  Thank you.

VECC is obviously a signatory to the settlement agreement.  And I just have a couple of comments on what it means for us to be a signatory to the agreement that doesn't have the clause that Mr. Shepherd is advancing.

In our view, it is a matter of risk and tolerance for risk, in terms of what might happen without such a clause.  In this particular circumstance, there is -- the parties haven't set out any specific settlement-related confidentiality clause like the Board has seen in many other cases, and there is an implication of that.  The implication is that we are subject to, I think, two things, settlement guidelines that the Board actually has, and the common law, in terms of any disputes that may arise in the future.

By being a signatory to this settlement agreement, without any other specific terms with respect to confidentiality or interpretation laws down the road, we are taking on the risk that the settlement guidelines and/or the common law will be used against us rather than for us.

From our view, based on the scope of this particular agreement, we are willing to take on that risk, and that is basically how we view it.

The second thing I would like to say is that, in terms of interpretation of the document itself, it should be noted that, in this particular agreement, a lot of the terms are basically to the effect of the parties for the purposes of settlement accept the evidence of the company, which means that the settlement agreement actually imports all of the evidence of the company and presumably their interrogatory responses in support of the various terms of the agreement.

So for example, if we are faced with a situation down the road with interpreting, for example, the tax deferral account issue, the company has put forward evidence on the tax deferral account issue, presumably their interrogatory responses -- I haven't checked all of the interrogatory responses -- but the interrogatory responses talking about the tax deferral account.  There is – actually, I just checked now, there is a reference in the settlement agreement to the previous settlement agreement that first established the tax deferral account.  So there is a body of evidence that would be helpful to the Board down the road if there is a dispute.  It is not like there is nothing.

I do agree that, I mean if it turns out that the Board establishes a policy of not allowing settlement documents that provide the Board with insight into the intent of the parties in the face of ambiguous terms, that it will change the way we draft or it could change the way we draft agreements in the future because we're going to have to be quantum leaps more careful whenever there is a possible ambiguous term.  In our view, we have taken on the risk that might be the case.  We have accepted that risk by signing the settlement agreement without a specific clause like we had in the past, and in our view, because of the scope of this particular agreement being limited to the application of what was otherwise fairly or supposed to be fairly mechanistic IRM regime, we have decided to take on that risk.

So those are our submissions in support of the agreement.

MR. KAISER:  Thank you.  Mr. Mondrow.  ^

Submissions by Mr. Mondrow:

MR. MONDROW:  Thank you, sir.

First of all, I believe that I can speak freely about IGUA's own views of the agreement reached without belying the views I may feel others took.

I also believe that, as Schools, as SEC has framed the issues today, IGUA, in fact, is obligated to advise the Board if its views on the matter that has been raised before you and so I will do that.

IGUA believes it has an agreement with the other parties to the proceeding except for SEC, and the rights and obligations attendant on that agreement.

IGUA also believes that it would ultimately, in any event of the disposition of the matters in this proceeding, be within the Board's discretion to determine what has been phrased “the interpretive issue,” that is whether any ADR-generated information is subsequently admissible before the Board in some circumstances to demonstrate the intention of the parties which is what I believe has been framed in the motion before you, which may be argued and may not be.

In this instance, IGUA is of the view that on the parameters of consequence to it that are dealt with in the settlement agreement, they have been dealt with satisfactorily and that the agreement properly reflects, from IGUA's perspective, how the issues in this proceeding should be resolved.

Thank you.

MR. KAISER:  Thank you.

MR. KAISER:  Ms. Young.

MS. YOUNG:  No additional comments, thank you.

MR. CHAMOUN:  The CME is a signatory to the settlement agreement and is for its prompt implementation, and we would, therefore, disagree with Mr. Shepherd's arguments on that basis.

MR. KAISER:  Thank you.  Ms. Campbell, do you have submissions?
Submissions by Ms. Campbell:


MS. CAMPBELL:  A very brief submission.  It simply goes to the role that the Board plays.

I note that the case that was cited by Mr. Shepherd, which is on page 2 of his letter, is the Shore v. Wilson case.  It stated in 20th century language -- the same test is in 20th century language in Eli Lilly case which has been put in on behalf of APPrO.

My point is whether or not the clause is included does not mean that the Board is not the ultimate arbiter of whether or not the confidential material is required by them, needed by them, wanted by them when they are performing their role of interpreting a contract.

What I think emerges is, if you look at the clause that Mr. Shepherd is of the view needs to be placed in - and that clause is found on page 2, paragraph 4 - it is a narrow clause that simply says, We consent in advance to the use of certain documents and information in the interpretation of the contract.  The interpretation, of course, is ultimately -- if it can't be resolved between the parties, is the responsibility of the Board, and whether the clause appears or not, it remains up to the Board -- up to the discretion of the Board as to whether they use the confidential information.

MR. KAISER:  So is it your position, then, that whether the clause is in or out really doesn't fetter the Board's discretion to use whatever interpretive rules and evidence it chooses to?

MS. CAMPBELL:  No, it doesn't, but it is something obviously that the Board would want to take into account.

MR. KAISER:  Yes.

MS. CAMPBELL:  But it is -- obviously, it is the Board's task and responsibility to decide what it needs in order to interpret the clause.

MR. KAISER:  All right.  Thank you.

MR. SOMMERVILLE:  Just for clarity on the record, the Board's rules of practice do permit the Board to abrogate any of its rules; isn't that right?

MS. CAMPBELL:  Yes, the Board can.  The Board has significant discretion.

My point was that while there may be issues over whether or not a clause is in, that is a very small step towards the interpretation of whatever it is that is before the Board, because it is the Board that actually makes the decision.

It may be helpful to the Board to know that the parties are all of a piece that, yes, this should go in, but it still does not remove the additional steps which ultimately lead to the interpretation by the Board.

MR. SOMMERVILLE:  Thank you.

MR. KAISER:  Before I go to Mr. Stevens, Mr. Shepherd, I asked you this earlier.  Mr. Warren has raised it.  What is it you are asking us to do?

MR. SHEPHERD:  SEC is asking the Board to defer consideration of the settlement agreement until it has considered the motion, because at the point where it considers the motion, it will -- assuming it has to end up making a decision on that motion.  It may not.

But if it does have to make that decision and its decision is similar to what Ms. Campbell just described - that is, we have the right to see this material, and, in this case, we will see it or we won't, but we have the right -- then that, by implication, is imported into this agreement.  I have no more objection.  I will sign on right now.

If, on the other hand, the Board's decision on the motion is we are not allowed to look at ADR materials even if we want to, if that was the Board's decision, then our position would be at least one clause, the tax clause, needs to be more thorough, because it has obvious ambiguities built right into it, and material ones.

So, I mean, it may well be that Ms. Campbell is right and the Board has the right to look at whatever it feels it needs to look at, in which case everything I'm talking about is a waste of your time.

But if that is not the case and the parties are disagreeing about that before you on a motion, then I am concerned that we have a problem with the instant agreement being presented to you, creating the same problem as we are already dealing with in 2007-0615.  So I am asking you to defer until that matter is resolved.  It is only a few days, anyway.

MR. KAISER:  Is the tax clause your main concern?

MR. SHEPHERD:  That is the one that has the most obvious ambiguity.  I haven't looked closely at the other ones, but this is a very simple agreement, as Mr. Buonaguro and Mr. Mondrow pointed out.

So it is not like a cost of service agreement where there is lots of complexities.  It doesn't have very many.

MR. KAISER:  Thank you.  Mr. Stevens?FURTHER
Submissions by Mr. Stevens:


MR. STEVENS:  Thank you.  I have four main submissions to make in response to everything that we have heard.

The first is a factual issue.  As Ms. Campbell points out, at paragraph 4 of its submissions, SEC has reproduced what it says is standard language that is included in OEB settlement agreements.

I want to note two things about that.  The first is that, to my knowledge, that paragraph has never been included in any Enbridge settlement agreement.  And the second point I want to note is in specific reference to a point that SEC makes at paragraph 5.

At paragraph 5, SEC states that except for the Enbridge IRM settlement agreement, every settlement agreement to which it has been a party in recent years contains this standard clause.

I just want to point out that in fact that is not the case with the Enbridge settlement agreements that were signed last year.  I believe SEC was a party to those agreements.

If you turn up tabs 5 and 6 of the brief that I handed out, which is Exhibit K.1, you will see in the second paragraph, on the second page of tab 5, is a phrase that doesn't include what SEC has referred to as the exception to the parol evidence rule.

The same thing again can be seen on the following tab, on the second page in the fourth paragraph.

Turning to more substantive submissions, in our view, with respect, SEC is not correct when it contends that this settlement agreement is not a legally binding agreement.

In my submission, that position suggests that Enbridge and many other experienced intervenors are unable to determine, for themselves, what is necessary in a settlement agreement.  Instead, a non-party to the agreement is telling everyone this is not a proper contract and it should be rejected by the Board.

In my submission, that should not be correct.  There is no clear or admissible evidence to suggest that it is actually the case that the parties have agreed to disagree on the rules that will apply to the interpretation of this settlement agreement.

Instead, as you have heard, we have experienced OEB stakeholders who have endorsed a settlement agreement that they believe to be enforceable and that they believe to be in the best interests of their constituents, and each of us are presenting it to the Board in good faith for approval.

Moving on to the discussion around contract law - and I brought my Friedman On Contracts in case we got into a dispute on this - contract law states, in order for an agreement to be enforceable, the parties must have reached agreement on all of the essential terms of the agreement.  If not, then it said there is no consensus ad idem and a court or the Board would not enforce the agreement.

Here, though, in my submission, there is no essential terms missing.  This isn't a sales agreement that forgot to include the price.  It is not a land transfer agreement that forgets to describe the land.  The alleged failing here is that the agreement is silent on confidentiality and it is silent on future interpretation rules.

In my submission, those are not essential terms.  Without a confidentiality provision, the settlement guidelines and the Board's rules apply with or -- without modification unless the Board decides otherwise.

To the extent that the Board deems appropriate, other canons of contractual interpretation will also apply.

If a later dispute arises around the interpretation of the settlement agreement, the Board can make any determination that is needed after hearing from all of the parties.

At that time, parties can make submissions as to whether the exception to the parol evidence rule ought to apply in the circumstances of the dispute.  The Board will make a determination.  In my submission, that is the Board's proper role.  It is not a missing essential term from this contract.

The gist, as I understand it, of what SEC is asserting is that where parties don't agree on rules that will later be used for the interpretation of a settlement agreement, then there is no agreement.  Of course Enbridge disagrees.

But if that position was right, then one could say that the IRM settlement agreement is also not a proper contract.  As SEC notes in its argument today, and at paragraph 7 of its submissions, there is a current dispute right now about how to interpret provisions of the IRM settlement agreement.

In that motion, parties are taking different positions about whether the exception to the parol evidence rule applies.
Following SEC's logic to its conclusion, that would suggest there is no consensus ad idem about, among the parties, in terms of the IRM settlement agreement and therefore it is not a proper contract.  Now of course nobody here is taking that position and we don't suggest that the Board should take that position, but in my submission, it points to a troubling aspect of what SEC is urging upon you today.

Our third submission relates to the second point made by SEC today, which, if I can put it this way, expresses that there will be a chilling effect on ADR if a settlement agreement like this one is approved.

As the Board knows, parties make their own bargains in settlement agreements.  Those who signed on to this settlement agreement believe that on an overall basis it helps their constituents.

To respond to something that SEC said this morning, in my submission, what is not good regulatory practice would be to deny the approval of an agreement where all parties agree.

If this settlement agreement is approved, that won't, in any way, dictate what is going to be contained in future settlement agreements.  Parties may agree in the future to have the same or different treatment of confidentiality and interpretation in subsequent settlement agreements.

The approval of this particular settlement agreement, in no way dictates what will happen in the future.

In my submission, there is no reason to refuse approval of this settlement agreement, simply because a non-party prefers to have different confidentiality or contractual interpretation language included.

In Enbridge's view, the approval of this settlement agreement, which is a complete settlement among all of those who signed on, doesn't present a barrier to future settlements.

My final submissions relate to the proposed solution that SEC puts to you.

As I understand it, SEC is suggesting that the Board should delay determination of the approval of the settlement agreement until after it hears the motion brought by IGUA and others about the admissibility of materials from the IRM settlement discussions.

I want to start by pointing out that in my submission there is three procedural problems with that approach.

The first one is that Enbridge requires the approval of a rate order from this settlement agreement this week, preferably today, in order to allow for 2010 final rates to be implemented as part of the April 1st QRAM.  It is unfortunate we are in this timing bind, but Enbridge has to file its April 1st QRAM by March the 12th.  I am informed there is a lot of work involved in terms of taking the final rates approved through this settlement agreement, and implementing them into the April 1 QRAM filing.  There is also work involved in terms of getting customer notices together and in terms of running testing on the rider and other aspects of the final rates.

So because of all of that, if we don't have prompt approval of the rate order in this matter, then we are not going to be able to implement the final rates as of April 1st and it will likely have to fall to July 1st, the next QRAM.

The second procedural issue that I want to raise and I think this has been touched upon, is that it is not certain that the motion that IGUA brought will ever be heard.  My understanding of communication from the Board yesterday is that the hearing of that motion has been deferred until all of the ROE written submissions are received and then, at that time, the Board will decide whether it is even necessary to hear IGUA's motion.

Finally, in my submission, there is nothing to say, in any event, that the determination by the Board in the motion brought by IGUA and others will be determinative of the issues that SEC brings up today.  It may well turn on the particular wording of the settlement agreement in that case.  It may well turn on other issues.  We don't know.

We do know that SEC is not one of the moving parties for that motion, so it is hard to see how SEC is going to be able to dictate the outcome.

Finally on a more substantive basis.  In my submission, there is no reason why the settlement agreement cannot be approved at this time.  The question about whether the exception to the parol evidence rule applies to the interpretation of the current settlement agreement is a theoretical question.  We don't need to address it right now.  There is no live dispute between any of the parties as to the meaning of any of the provisions of the settlement agreement.

Without such a dispute and without the surrounding facts that would go along with the dispute, it is not necessary and it is not appropriate for the Board to consider and determine how rules of contractual interpretation will apply to this particular settlement agreement.

As I have stated, in my submission, the settlement agreement does not lack any essential terms.  It is a complete and proper contract.  The parties should be taken to intend what is and what is not in the settlement agreement.

The fact that the settlement agreement does not contain the clause that SEC wishes should not render it, in my submission, unworthy of approval.

Thank you.

MR. KAISER:  Thank you.  Anything further?  Mr. Shepherd.
Submissions by Mr. Shepherd:


MR. SHEPHERD:  Mr. Chairman, I will start by saying SEC is not one of the moving parties to the motion because I was sick on Friday, otherwise I would be.

So my reply will deal with, primarily what Mr. Stevens said, although I will comment on two other things.

First of all, Mr. Buonaguro focussed on the issue of whether there was a consensus.  I want to make clear to the Board that we have two arguments, we have the legal argument where I am on the shakier ground and we have the regulatory argument where I think I am on stronger ground.

The legal argument is:  Is something being presented to you that is an agreement?  The regulatory argument is:  Is this an appropriate document for you to approve?

Our submission on that is that it isn't because you already know there is problems with this agreement, because a similar agreement is the subject of a fight.

So not good regulatory practice to jump into that hole again, I don't think.

The -- so I want to make clear that these are two alternative arguments, one is the legal, one is the regulatory.

My friend, Mr. Stevens, referred a number of times to confidentiality and I want to make very clear the issue here is not confidentiality.

No part of this is confidentiality.  This is settlement privilege.  It is completely different.  Privileged documents are not always confidential.  Confidential documents are often not privileged.

Privilege is different, because it attaches to the person and it is about admissibility in evidence.  It is not about making things public.

The reason that is important is because my friend, in their arguments on the motion -- and we know this because we have already seen their response to Mr. Mondrow's letter -- basically take the position without their consent, nothing can happen.  It is not within the Board's jurisdiction.  Our consent is required.  That is a privilege argument.

So they're already relying on this.

So to say, now this is about confidentiality.  No.  Let's be clear.  It is not.  It is about privilege.

The biggest argument my friend makes, I think, is we have to do this right away.  We have to get this rate order tomorrow or else we can't get the April 1st QRAM.

This Board doesn't normally rush into things because we've only got a day to do it.  Let's go, let's go, let's go.  Normally this Board takes whatever time it needs to get the right answer.  I don't think it is a good argument for my friend to say, Well, you know this process has gone on so long and now we want to get it in April 1st we can only do it if we have a decision now.  Do it now.  That is wrong.

As part of that, I guess my friend says, Well, we don't need to address this right now anyway.  We don't need to address this issue, because there is no dispute on what this agreement means.  Later on, if there is a dispute, then the Board will have to determine how it resolves it.  We don't need to do that today.

That is -- in part, the problem with that is, well, then we are jumping down the same hole we are in with 2007-0615 but in part it is also missing what my friend has himself said we can't talk about what it means today.  He says -- his argument on our submissions was, Well no, no, we can't tell you what it means, not today.  That's not allowed, because then we would be disclosing what we talked about in the ADR.

So we have to keep a secret what it means from you, when we present it to you, and, by the way, then later on when there are obvious things on the face of the document that can be interpreted more than one way, my friend wants to be able to argue it doesn't matter what we intended.  It only matters what the words say.

I can't see how that is good regulatory practice.  So then the question is:  Well, how is the Board helped?  How is the process helped if you wait a few days?

My friend has a legitimate point.  It might not be helped.  The motion process may not resolve anything and you may be in the same position on Tuesday as you are today, or it may resolve things, because the Board may find on the motion what Ms. Campbell said; that is, interpretation of these agreements is up to you and if you want to -- if you think it is appropriate, in the instant situation, to apply the rule in Shore v. Wilson, you can; notwithstanding what Enbridge says is allowed, it is not allowed.

You might decide on Tuesday that this is the rule, in which case this problem is resolved, or you might -- after you hear the motion and hear the nature of the arguments, you might say, We don't like this situation where people are arguing that we are stuck within the four corners of the agreement.  We think that is bad for us as an interpretive straightjacket, and so we don't want to have that thing happen to us again.  So we are not going to approve this agreement unless that rule is changed in this agreement.

The Board might decide, Well, the rule is, as Enbridge says, stuck with the four corners of the agreement, but may also say, And we recognize that this agreement has not been drafted that way.  As Mr. Buonaguro pointed out, agreements will be written differently - and as we have said - if the interpretive rules are restrictive.

So the Board may say, We are deciding Enbridge is right on the rule, but we are going to give the parties an opportunity to clarify this document before we approve it so that there is less ambiguity on the face of it, or the Board may be in the same position as it is in today.

I am not sure I see any downside.  There is many up sides and no downside.  So we have tried to propose to the Board a very low impact solution that will help resolve this without getting into the way of the motion, without getting in the way of the process going forward, but removing the risk of having a fight later about the same thing that we are fighting about next week.

Those are our submissions.

MR. KAISER:  Mr. Shepherd, you said you had a legal argument and a regulatory argument.  The legal argument, I take it, the question is whether this clause that is missing is an essential term of the agreement, and those opposed to you say it is not.

You say, Well, it is not good regulatory practice to leave it out.  And so is it your position today - let's suppose we didn't have the motion --

MR. SHEPHERD:  Yes.

MR. KAISER:  -- that the Board should not approve this agreement unless that clause is in?

MR. SHEPHERD:  Not without giving the parties an opportunity to amend it so that it is more clear.

MR. KAISER:  They have had that.  As I hear them, they have said, We don't want it in.

MR. SHEPHERD:  I am not talking about for the clause.  I am talking about for the substance.  So, for example --

MR. KAISER:  Let's deal with the clause.  You proposed this clause, and at least on the regulatory argument you say, more or less, It was bad practice, Board, to allow agreements without this clause in, for the reasons you have expressed.

MR. SHEPHERD:  Yes.

MR. KAISER:  And you are refusing to sign on to this, as I understand it, even though you think it is a good deal in the substantive aspect for your client, because you think this clause is important in dealing with future disputes.

MR. SHEPHERD:  Yes.

MR. KAISER:  So is it your position, leaving aside the deferral, but if we didn't have the motion, the Board should not approve agreements that don't have this clause in it?

MR. SHEPHERD:  Yes.

MR. KAISER:  Or something comparable to it?

MR. SHEPHERD:  Yes.

MR. KAISER:  An interpretive rule of this nature?

MR. SHEPHERD:  Or a decision of the Board that whether or not this clause is in, that is the rule; as Ms. Campbell has essentially said, that if the clause is not in there, that's sort of the rule, anyway, because you can still import this information.  You can still follow that rule.

That's not Enbridge's position.  But if you decided that, then we don't need the clause.

MR. KAISER:  I don't know that that's -- I mean, Ms. Campbell's position - she will correct me if I am wrong - but is even if this isn't in, the Board has the discretion to consider what evidence it will look at in interpreting the agreement in the event of a dispute.  Do you accept that?

MR. STEVENS:  Enbridge does accept that, and I think that is consistent with what Mr. Buonaguro has said about risks that parties apparently have taken on by having no inclusion of anything here.  Parties are aware of the Board's rules.  Parties are aware of the common law around contractual interpretation.  Parties are aware that the Board is the arbiter of any matters that arise as a dispute out of the settlement agreement.

That is the basis on which this is presented to you.

MR. KAISER:  Thank you.  Anything further?

MR. SHEPHERD:  I guess my understanding of Enbridge's position, and maybe I am mistaken, is that absent Enbridge's consent, the Board does not have the discretion to look at ADR materials to interpret the agreement.  Am I wrong?

MR. STEVENS:  That may well be Enbridge's position, but that is not the Board's conclusion.  I think those are two different things.

MR. SHEPHERD:  So then I think my point is well taken, that Enbridge has taken the position that unless they consent, you can't look at this stuff.  It is not your discretion.

MR. KAISER:  All right.

MR. SHEPHERD:  So if you decide it is your discretion, problem solved.  If you decide agreements should have this in it, problem also solved.

MR. KAISER:  All right.  Thank you.  Twenty minutes.

--- Recess taken at 10:39 a.m.49

--- On resuming at 11:10 a.m.

MR. KAISER:  Please be seated.
DECISION:


MR. KAISER:  Before the Board this morning is a settlement agreement filed on March 2nd by Enbridge Gas Distribution in connection with the company’s 2010 rate adjustment application of September 1st, 2009, as amended on September 14th, 2009.  Ten intervenors participated in the settlement conference.  Enbridge and all of the intervenors except the School Energy Coalition have agreed to the settlement of the issues, with the exception of two issues, which I will come to.

  Accordingly, SEC is not a party to this settlement agreement and this morning we heard submissions from SEC as to not only why they are not a party to the agreement, but why the Board shouldn't accept the settlement agreement as it is currently drafted.

It is not necessary for the purpose of this decision to consider in detail the two issues that are not settled.  The Board has established procedures for dealing with those.  They are related to issue number 7 and issue number 17 on the Issues List in the Procedural Order.

The issue that SEC raises before us is that the agreement that has been put before the Board, in their view, lacks an important clause.  That is an interpretive clause that is set out in paragraph 4 of the written submissions filed by SEC.  I will read it for the purpose of understanding their claim.  This clause according to SEC is in previous agreements and in particular was in EB-2009-0139.  It reads as follows:
"The parties understand this to mean that the documents and other information provided, the discussion of each issue, the offers and counter-offers and the negotiations leading to the settlement - or not - of each issue during a settlement conference are strictly confidential and without prejudice. None of the foregoing is admissible as evidence in this proceeding or otherwise, with one exception, the need to resolve a subsequent dispute over the interpretation of any provision of this settlement proposal."

SEC essentially says that the Board shouldn't approve this settlement agreement without this clause.  They have two arguments.  A legal argument, in which they say that this is an essential term of the agreement and the Board shouldn't approve an agreement which is missing an essential term.

The second argument is what they call a regulatory argument. And that is that leaving out such a clause would be bad regulatory practice because it would lead to endless and unresolvable disputes.  They point to a motion that is currently before the Board relating to a dispute with respect to a previous Enbridge settlement.

The parties in opposition all take the position that they know that the clause isn't in there and they accept the risks of the clause not being in there.  They do not believe it to be an essential term.  They point to the fact that the rate order can go on the basis of the settlement agreement that is before us, and in their view it should proceed.

They also say that they are content to rely on the discretion of the Board to exercise its jurisdiction on the basis of the usual contract rules, should a dispute occur.

The Rules of Practice of the Board do provide in Rule 31.09 that:
“All persons attending an ADR conference shall treat admissions, concessions, offers to settle and related discussions as confidential and shall not disclose them outside the conference except as may be agreed.”

  And Rule 31.10 states:
"Admissions, concessions, offers to settle and related discussions under rule 31.09 shall not be admissible in any proceeding without the consent of the affected parties.”

However in the Board's views, these rules must be read in the light of the provisions of the Board's Rules that deal with the Interpretation of the Rules and the General Application and Availability of the Rules.  In that regard Section 1.03 states:
"The Board may dispense with, amend, vary or supplement, with or without a hearing, all or any part of a rule at any time if it is satisfied that the circumstances of the proceedings so require or it is in the public interest to do so.”

Section 2.01 of the rules says:
“These rules shall be liberally construed in the public interest to secure the most just, expeditious and efficient determination of the merits of every proceeding before the Board.”

And, Section 2.02 states:
“Where procedures are not provided for in these rules, the Board may do whatever is necessary and permitted by law to enable it to effectively and completely adjudicate on the matter before it.”

In the circumstances, the Board concludes that this settlement should be accepted as filed.  We are confident that The Board has the necessary jurisdiction and ability under our Rules to deal with any disputes as they may arise without the clause in question.

Any questions?  Mr. Stevens.

MR. STEVENS:  Thank you, sir.  I just wanted to bring to your attention that over the course of the last several days, Enbridge has circulated a draft rate order, both the text of an order that could be issued by the Board.  I recognize that is presumptuous and apologize for that we are just trying to do things to hopefully speed things along, if possible.  We also circulated the schedules that would go along with the wording of the order that actually provide for the implementation.

To date we haven't received any concerns from any parties about that draft rate order.  Our hope, as I mentioned earlier, is to have it issued as soon as possible, ideally today, just in order that the process may be put in place for those rates to become part of the March 12th QRAM filing.

My understanding and I don't think I was clear enough on this earlier, is that one of the complications that Enbridge faces, particularly now that there is a shorter QRAM process is there needs to be time for the testing of any new rates before they're actually rolled out on customer bills, so that is another thing that lies behind the timing.

  We apologize, of course, for putting the Board in this position it is not intentional.  It is just a circumstance that arises from the way the timing has worked in this case.

MR. KAISER:  Well, none of the outstanding matters deal with the rates.  So we’re presuming we can proceed and process the rate order in the usual fashion.

By “the usual process,” I presume there is a process by which all of the parties can comment on the order and you can proceed in that manner?

MR. STEVENS:  Given the settlement agreement had not been approved yet, we had done that sort of under the continuing guise of the ADR, I suppose you could call it, by circulating it to everybody who was involved in the ADR.  It hasn't been sent out and filed officially with the Board because the settlement agreement had not yet been approved.

MR. SOMMERVILLE:  I think in the normal course, the parties would have a period of time, I think it is typically a week, to review the rate order and to provide any comments to the Board.  I am looking at Mr. Schuch at this point but I think that is right.

I am not sure we're in a position to truncate that.  You may look to your -- the parties in the case for their cooperation in that effort, but I think we would look to the normal processes and if you can convince them to expedite their review of the rate order and to sign-off on it appropriately, then I think the Board would act accordingly.

MR. STEVENS:  Mr. Schuch made what I think is a helpful suggestion to me, and I would be grateful for your impressions of it.

He suggested that perhaps correspondence could go out to all of the parties who have been involved in the settlement process including, of course, SEC asking them to confirm that they have no comments on the draft rate order or alternately asking them to tell us what the comments are, and if we can provide proof of that to Board Staff, it sounds like that would be satisfactory.

MR. KAISER:  Sounds fine.

Is that acceptable, Mr. Shepherd?  Mr. Warren?

MR. SHEPHERD:  Yes.

MR. KAISER:  All right.  Let's proceed on that basis.  Thank you, gentlemen, ladies.

--- Whereupon hearing concluded at 11:20 a.m.
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