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1
INTRODUCTION


13

In October 1998 the Lambton County Storage Association ("LCSA"), an association of landowners having property in Union Gas Limited ((Union() designated storage areas in Lambton County, formed a committee to renegotiate, with Union, compensation related to members( storage rights in Lambton County. These negotiations were triggered by expiry of an amending agreement which covered a period from January 1, 1989 to December 31, 1998. This amending agreement had been signed by most of the landowners in designated storage areas in Lambton County except by the landowners in Oil City, Bluewater and Mandaumin pools (Century Pools Phase II). Negotiations took place throughout 1999. On January 12, 2000 Union put forward a Compensation Offer which was rejected by the LCSA committee. The rejection of Union(s offer by the LCSA effectively terminated the negotiations. Subsequent to the break down of the negotiations the LCSA filed an application on January 28, 2000, (the (Application() with the Ontario Energy Board (the "Board") under section 38(3) of the Ontario Energy Board Act, S.O. 1998, c.15 (the (Act ().

14

The Application was filed under section 38 of the Act which reads:

15

38(1)
The Board by order may authorize a person to inject gas into, store gas in and remove gas from a designated gas storage area, and to enter into and upon the land in the area and use the land for that purpose.

16

(2)
Subject to any agreement with respect thereto, the person authorized by an order under subsection (1),
17

(a)
shall make to the owners of any gas or oil rights or of any right to store gas in the area just and equitable compensation in respect of the gas or oil rights or the right to store gas; and
18

(b)
shall make to the owner of any land in the area just and equitable compensation for any damage necessarily resulting from the exercise of the authority given by the order.
19

(3)
No action or other proceeding lies in respect of compensation payable under this section and, failing agreement, the amount shall be determined by the Board.
20

(4)
An appeal within the meaning of section 32 of the Expropriations Act lies from a determination of the Board under subsection (3) to the Divisional Court, in which case that section applies and section 33 of this Act does not apply.
21

By letter dated May 19, 2000, Union filed a Notice of Motion with the Board (the (Motion() requesting a stay of all directions in the Board(s letter of direction to the Notice of Application, and striking out LCSA as an applicant. LCSA filed a Notice of a Cross‑Motion, dated July 13, 2000 (the (Cross‑Motion(). The Board issued a Procedural Order No. 1 on August 8, 2000, ordering a hearing of the Motion and Cross‑Motion on September 22, 2000, and a settlement conference between Union and LCSA (the (Parties(), on September 21, 2000 to attempt to settle the issues raised in the Motion and Cross‑Motion.

22

On September 21, 2000 Union and LCSA reached a settlement agreement which was accepted by the Board in the Board(s decision on September 22, 2000 (the "Decision"). In accordance with the settlement agreement and the Decision, the Application was amended on October 15, 2002 (the "Amended Application").

23

The Decision directed the LCSA shall be struck as an applicant in this proceeding and that the applicants shall be the landowners holding natural gas storage rights in Union(s designated storage areas in Lambton County. Also, the Decision determined that the Board would hold a hearing to determine what applicants would be granted standing in this proceeding.

24

The Amended Application has been filed by landowners named in Schedule A in the Amended Application, who are members of the Lambton County Storage Association ("Applicants"). The Applicants are seeking fair and equitable compensation for the right to store gas in geological reservoirs beneath the properties of landowners listed in the Bentpath, Bickford, Black Creek, Booth Creek, Dawn 47‑49, Dawn 59‑85, Dawn 156, Dawn 167, Edy(s Mills, Enniskillen 28, Oil Springs East, Payne, Sombra, Terminus, Waubuno, Bluewater, Mandaumin and Oil City Pools all being designated gas storage pools operated by Union in Lambton County.

25

Bluewater, Mandaumin, and Oil City Pools were designated as gas storage areas on May 5, 2000 as part of Century Pools Phase II, RP‑1999‑0047 proceeding before the Board.

26

The Board issued a Notice of Amended Application dated December 23, 2003. Union served the Notice of Amended Application as directed by the Board on those landowners in Union(s designated pools in Lambton County, who are not listed in Appendix (A( to the Amended Application. The Notice of Amended Application provided for persons who are not listed in Appendix "A" to the Amended Application, and who are owners of any gas or oil rights or of any right to store gas in the areas designated as gas storage areas forming part of Union's gas storage operations, to seek to become applicants. Several parties applied to the Board to be granted applicant status.

27

The Board issued Procedural Order No.2 on March 6, 2003 allowing applicants to file evidence by March 24, 2003 and ordering Union to file evidence regarding Union(s challenge to any applicant(s standing by April 7, 2003. In accordance with the Procedural Order # 2, certain applicants filed with the Board documents which they believe qualify them for status as applicants in the storage compensation proceeding. Also, in accordance with the Procedural Order # 2, on April 7, 2003 Union challenged standing of 30 applicants in the proceeding. Only one of the challenged applicants, Mrs. Emmalene Lang was not represented by legal counsel. All other challenged applicants are represented by Cohen Highly LLP.

28

On April 25, 2003 the Board issued Procedural Order No. 3 ordering challenged applicants to file reply evidence by May 12, 2003.

29

The Board held an oral hearing to determine standing of the Applicants in this proceeding on June 12, 2003 in Sarnia. Written Summation Arguments were submitted as follows: Union on June 18, 2003, Mrs. Emmalene Lang on June 20, 2003, Applicants who are members of the LCSA on June 19, 2003, and Union(s Reply Argument on June 26, 2003.

30

Parties and their representatives that participated in the hearing are as follows:

31

Applicants( counsel: Paul Vogel and Robyn Marttila

32

Applicant not represented by counsel: Mrs. Emmalene Lang

33

Union:

34

	Counsel
	Douglas Sulman

	Manager, Regulatory Projects
	Karen Hockin


35

Ontario Energy Board:

36

	Board Counsel
	Stephen McCann

	Board Staff
	Zora Crnojacki

	
	Roman Chychota


37

Copies of all of the evidence and exhibits in this proceeding, together with a verbatim transcript of the hearing, are available for public review at the Board's offices.

38

The Board has considered all the evidence, submissions and arguments adduced at the hearing and has summarized, in this Decision and Order, the evidence and positions of the parties only to the extent necessary to clarify the issues.

39

2
THE BOARD(S GENERAL PRINCIPLES FOR STANDING


40

The Board notes the broad range of contractual arrangements that have been made with respect to the Lambton County storage pools. With the exception of the Mandaumin Pool, there are scarcely two identical contracts in the evidence filed in this hearing. This diversity presents a challenge in arriving at a uniform and consistent approach to storage compensation.

41

Union and the Applicants have drawn the Board(s attention to the following passage which appears in the Board(s Reasons for Decision in the Bentpath Pool Landowners application dated July 16, 1982 (E.B.O 64(1) & (2), at page 84):

42

( Those landowners that have agreements have no standing before the Board in this proceeding, and Union is legally required only to pay the amount of compensation required by such agreements. For obvious reasons it is desirable that all landowners in a pool be treated equally and the Board would encourage Union to adopt a uniform treatment for all landowners in the Bentpath Pool. It recognizes, however, that it does not have the jurisdiction to order Union to do this. (
43

The Board accepts Union(s position that, consistent with previous Board decisions, an owner of storage rights who has a valid agreement with Union is not eligible to obtain an order of the Board regarding compensation for the storage rights which are covered by the agreement. However, an owner of storage rights has a reasonable expectation, also consistent with previous Board decisions, that he or she may ultimately receive compensation that is equivalent to other storage owners in the same pool whose compensation is fixed by the Board.

44

The Board notes that in the past Union, without prejudice to any proceedings before the Board, accepted the principles of group negotiation by inviting all landowners with substantial interest in storage rights in Union(s pools in Lambton County to participate in the negotiation on compensation. The Board expects that Union will carry on its policy of negotiating and enhancing the trust and credibility in relationship with the landowners.

45

The Board finds that all applicants shall be granted standing to actively and responsibly participate in this proceeding. The active participation in the proceeding will entitle the applicants to submit evidence, arguments, interrogatories and to cross‑examine witnesses.

46

The Board also finds that not all applicants shall be entitled to an order under section 38. A valid agreement relating to the compensation mentioned in section 38 will preclude an applicant from obtaining an order of the Board under section 38.

47

The Board notes that all but one of the applicants challenged by Union are represented by the same law firm so that the exercise of these rights of full participation through counsel is not likely to lengthen the proceeding significantly.

48

The Board finds that in the absence of an agreement under section 38 an applicant is entitled to active and responsible participation and is eligible for an order of the Board determining the compensation. This finding applies where there is no agreement on compensation at all and also where there is no agreement on certain components of compensation. The components of compensation in this proceeding are compensation for residual gas
, compensation for storage rights, compensation for roadways, compensation for well heads, and compensation for damages due to storage‑related facilities construction and operation. It should be noted that where there is no agreement on a component of compensation an applicant will be entitled to an order of the Board on that component.

49

In deciding whether an applicant is entitled to participate actively in the proceeding the Board applied the test that an applicant is entitled if that applicant has a substantial interest in the proceeding. That is to say the value of the applicant(s storage rights may be affected by the proceeding for one of the following reasons:

50

(
The applicant(s agreement is subject to expiry and the parties would be negotiating compensation in the near future.

51

(
The agreement provides for the right to have compensation adjusted should there be an adjustment to compensation of other applicants in this proceeding.

52

(
There is an expectation that landowner compensation in a particular pool will be uniform in accordance with principles enunciated by the Board in the Bentpath Decision and elsewhere.

53

While the Board accepts that in law a number of challenged applicants are not eligible for an order under section 38 at this time, the Board is concerned that these applicants, along with all others, be treated equitably. The Board notes that Union has demonstrated in recent decades its willingness to adjust compensation voluntarily. Accordingly, the Board expects that Union will consider extending to these applicants at the conclusion of the proceeding or, at another appropriate time, an offer which is equivalent to the compensation determined by the Board for those entitled to an order under section 38 should such compensation be materially greater than that which they are currently receiving.

54

3
INDIVIDUAL APPLICANTS CHALLENGED FOR STANDING


55

3.1
Emmalene Lang (not represented by counsel, Waubuno Pool)

56

3.1.1
Evidence

57

The Waubuno Pool was designated as a gas storage area in 1960. Mrs. Lang holds a lease (Oil and Gas Grant) dated April 17, 1951, signed by her mother, Isobel McBean Young and Union Gas. There are no other agreements related to gas storage with Union Gas.

58

3.1.2
Union(s Position

59

Union(s position is that the 1951 lease is in effect with regard to Mrs. Lang(s storage rights and that Union has continued to pay total compensation for all components of the storage rights provided by that lease. Accordingly, Union maintains that Mrs. Lang is not eligible to have the Board determine gas storage compensation under section 38 of the Act.

60

3.1.3
Mrs. Lang(s Position

61

Mrs. Lang(s position is that the 1951 lease was an oil and gas production agreement and does not provide specifically for all components of compensation for gas storage. Mrs. Lang(s claim in this proceeding is for compensation for residual gas down to 0 (zero) p.s.i. Mrs. Lang submitted evidence that Union never paid compensation for residual gas.

62

The 1951 lease refers to 12 acres but Mrs. Lang(s position is that she is entitled to compensation for 16.25 acres.

63

3.1.4
Board Findings

64

Mrs. Lang(s only claim in this proceeding is for compensation for residual gas. The evidence indicates that Union accepts Mrs. Lang(s contention that the appropriate acreage within the designated storage area is 16.25 acres.

65

The Board finds that Mrs. Lang is eligible to apply for an order of the Board under section 38 determining compensation for residual gas. The 1951 lease is silent with respect to compensation for residual gas. Union has clearly provided compensation for other components of Mrs. Lang(s gas storage rights. The evidence indicates that offers for compensation for storage rights including residual gas were made on several occasions by Union Gas to Mrs. Lang but no agreement was reached.

66

Since there is no agreement with regard to residual gas, Mrs. Lang is entitled to an order of the Board determining the residual gas component of compensation.

67

3.2
Douglas and Judith McLachlin (Bentpath East Pool)

68

3.2.1
Evidence

69

Douglas and Judith McLachlin have a Gas Storage Agreement dated January 3, 1974. The McLachlins have an Amending Agreement dated June 16, 1996. The Bentpath East Pool was designated in 1999.

70

3.2.2
Union(s Position

71

Union(s position is that the Amending Agreement does not provide for the right to renegotiate compensation or to apply to the Board for its determination until 2006 when the Agreement expires (Transcript, 433).

72

3.2.3
Applicants( Position

73

The applicants( position is that they have standing in this proceeding because no provision of their lease precludes them from applying to the Ontario Energy Board; they have the right to have just and equitable compensation determined by the Board; and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

74

The applicants( Amending Agreement has a ten year term (Amending Agreement, Paragraph 1) and provides that if any of the lands are included in a designated storage area during the term of the agreement, the compensation will be adjusted to the then current payment for identical rights of other storage pools and landowners (Amending Agreement, Paragraph 2).

75

3.2.4
Board Findings

76

In view of the fact that they have an existing agreement with regard to gas storage compensation, the McLachlins are not eligible for an order of the Board determining compensation under section 38. They will, however, have standing to participate actively in this proceeding since they clearly have an interest in its outcome as a result of their contractual right to have their compensation adjusted should there be an adjustment to compensation of other applicants in this proceeding.

77

3.3
William and Joy Robson (Bickford Pool)

78

3.3.1
Evidence

79

Bickford Pool was designated for storage in 1972. The storage rights of William and Joy Robson are the subject of a Gas Storage Lease Agreement dated October 17, 1960 between the Director, the Veterans( Land Act and Imperial Oil. There is no subsequent agreement dealing with storage rights.

80

3.3.2
Union(s Position

81

Union(s position is that the Robsons should not be allowed to participate actively as applicants in the compensation phase since they have an existing gas storage compensation agreement and there is no amending agreement (Transcript, 459 to 463).

82

3.3.3
Applicants( Position

83

The applicants( position is that they should have standing in this proceeding because no provision of their lease precludes them from applying to the Ontario Energy Board, they have the right to have just and equitable compensation determined by the Board and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

84

3.3.4
Board Findings

85

The Board finds that William and Joy Robson are not eligible for an order of the Board determining their compensation since they have an existing agreement that provides for compensation for gas storage. It is clear, however, that the value of their gas storage rights may be affected by this proceeding and therefore the Board finds that they are entitled to participate actively in this proceeding.

86

3.4
Daniel and Brenda McLachlin (Booth Creek Pool)

87

3.4.1
Evidence

88

The Booth Creek Pool was designated for storage in 1999. The storage rights of Daniel and Brenda McLachlin are the subject of a Gas Storage Agreement dated January 3, 1974 between Donald Sanderson and Union Gas. There is also an Amending Agreement dated November 18, 1998 but agreed to be effective as of May 6, 1999.

89

3.4.2
Union(s Position

90

Union(s position is that Daniel and Brenda McLachlin have a gas storage agreement and an amending agreement that have not expired.

91

3.4.3
Applicants( Position

92

The applicants( position is that they are eligible for an order of the Board determining compensation because they are entitled to just and equitable compensation and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

93

These applicants also point out that their amending agreement provides for private arbitration in the event that gas storage compensation cannot be renegotiated (Appendix I of the Amending Agreement). Further, they argue that despite their waiver of the statutory right to Board determination of compensation, they should not be required to privately arbitrate compensation where the claim they advance is identical to the claim being advanced by other applicants in this proceeding.

94

3.4.4
Board Findings

95

The Board finds that Daniel and Brenda McLachlin are not eligible for an order of the Board determining their compensation for gas storage rights. Clause 10 of their Amending Agreement provides that they agree that the Amending Agreement constitutes an agreement under section 21 (now section 38) of the Act and they agreed to substitute an arbitration procedure for the right to seek an order of compensation from the Board.

96

However, these applicants should be entitled to active participation in the proceeding since they have an interest in the proceeding on the basis that this proceeding may affect the value of their gas storage rights and may be relevant to any arbitration that may take place under their Amending Agreement.

97

3.5
Estate of Arthur Sanderson c/o Douglas Sanderson (Booth Creek Pool)

98

3.5.1
Evidence

99

There is a Gas Storage Agreement dated January 4, 1974 between Arthur Sanderson and Union Gas. The Booth Creek Pool was designated in 1999.

100

3.5.2
Union(s Position

101

Union(s position is that Arthur Sanderson accepted Union(s offer of compensation at the time the Booth Creek Pool became a designated storage area. Union submits that the acceptance dealt with all compensation issues and accordingly this applicant has an agreement that precludes him from receiving an order of the Board for compensation under section 38 (Transcript, 510 to 520).

102

3.5.3
Applicant(s Position

103

The applicant(s position is that he is eligible for an order of the Board determining compensation because he is entitled to just and equitable compensation and Union has previously sought to negotiate with him as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicant argues that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest. The applicant submits that additional unspecified compensation is due upon designation. The applicant also states that he is not a party to a Gas Storage Lease Agreement which was signed by other landowners in the Booth Creek Pool at the time of designation.

104

3.5.4
Board Findings

105

The applicant signed a Gas Storage Agreement in 1974. That Agreement provides for a payment for storage rights of five dollars ($5.00) per acre annually. That agreement also contemplates that under certain circumstances a Gas Storage Lease Agreement (clause 4) may be entered into. Many of the landowners in Booth Creek Pool did, in fact, agree to a Gas Storage Lease Agreement with Union. The Gas Storage Lease Agreement provides (clause 16) that prior to injection Union must make an offer to increase compensation for storage per acre for its storage operations.

106

The applicant did not ever enter into a Gas Storage Lease Agreement. It is not clear to the Board whether Union made an offer of compensation at the time of designation. Had the applicant accepted an offer from Union at the time of designation he would, on Union(s argument, be precluded from applying for compensation to the Board. On the other hand, having refused the offer, he is also precluded from applying to the Board because of the 1974 Agreement. While the Board accepts that in law this applicant is not entitled to an order of the Board, it is concerned that he, along with all other applicants, be treated equitably.

107

The Board finds that the applicant is entitled to participate actively in the proceeding. The Board expects that, at the conclusion of the proceeding, Union will extend an offer to the applicant which is equivalent to the compensation awarded by the Board to other applicants.

108

3.6
Frank Nelson Sanderson Jr. & Anne Marie Sanderson (Booth Creek Pool)

109

3.6.1
Evidence

110

There is a lease (Oil and Gas Grant) dated March 18, 1969 between Frank and Miriam Sanderson and Union Gas. The Booth Creek Pool was designated in 1999.

111

There is also a Roadway Easement which was dated April 26, 2000. Clause 2 of the Roadway Easement provides that the annual rental payment shall be adjusted prior to the sixth payment, to the then rate per acre being paid for roadway rights in the Booth Creek Pool and prior to every sixth payment thereafter, the rate per acre under this agreement shall be identical to the rate per acre then being paid in the Booth Creek Pool.

112

3.6.2
Union(s Position

113

Union(s position is that Frank Nelson Sanderson Jr. and Ann Marie Sanderson accepted Union(s offer of compensation at the time the Booth Creek Pool became a designated storage area. Union submits that the acceptance dealt with all compensation issues and accordingly these applicants have an agreement that precludes them from receiving an order of the Board for compensation under section 38.

114

Unions( position is that the Roadway Easement is an agreement that precludes these applicants from obtaining an order of compensation under section 38.

115

3.6.3
Applicants( Position

116

The applicants( position is that they are eligible for an order of the Board determining compensation because they are entitled to just and equitable compensation and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

117

With regard to the Roadway Agreement, the applicants submit that clause 2 of the agreement provides for an adjustment to compensation. The applicants also submit that payments made under the Roadway Agreement are without prejudice to the applicants( position in this proceeding.

118

3.6.4
Board Findings

119

Union stated at the oral hearing (Transcript, 523) that these applicants had accepted an offer of compensation prior to first injection and that they have been paid in accordance with that offer. The applicants( counsel did not disagree with this statement (Transcript, 526).

120

The Board notes that these applicants did accept compensation at the time of first injection. The Board accordingly finds that the applicants have an agreement which precludes them from obtaining an order of the Board determining compensation for storage rights. The Board also finds that the applicants are entitled to active participation in the proceeding since the proceeding may affect the value of the applicants( storage rights.

121

The applicants have a Roadway Easement Agreement which is currently in force but allows for adjustment to the compensation payments every six years. Accordingly, the Board finds that the applicants have an interest which entitles them to active participation in the proceeding but does not entitle them to an order for compensation under section 38 at this time.

122

3.7
Wayne Robinson (Booth Creek)

123

3.7.1
Evidence

124

There is a lease (Oil and Gas Grant) dated September 6, 1968 between Christopher Robinson and Union Gas. The Booth Creek Pool was designated in 1999.

125

3.7.2
Union(s Position

126

Union(s position is that Mr. Robinson accepted Union(s offer of compensation at the time the Booth Creek Pool became a designated storage area. Union submits that the acceptance dealt with all compensation issues and accordingly this applicant has an agreement that precludes him from receiving an order of the Board for compensation under section 38.

127

3.7.3
Applicant(s Position

128

The applicant(s position is that he is eligible for an order of the Board determining compensation because he is entitled to just and equitable compensation and Union has previously sought to negotiate with him as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicant argues that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

129

3.7.4
Board Findings

130

Union stated at the oral hearing (Transcript, 523) that this applicant had accepted an offer of compensation prior to first injection and that they have been paid in accordance with that offer. The applicant(s counsel did not disagree with this statement (Transcript, 526).

131

The Board notes that this applicant did accept compensation at the time of first injection. The Board accordingly finds that the applicant has an agreement which precludes him from obtaining an order of the Board determining compensation for storage rights. The Board also finds that the applicant is entitled to active participation in the proceeding since the proceeding may affect the value of the applicant(s storage rights.

132

3.8
Peter, Josephine, and James Clubb, Anna Young (Dawn 156)

133

3.8.1
Evidence

134

Dawn 156 Pool was designated for storage in 1962. The applicants hold an amending agreement to a lease agreement with Union dated March 2, 1990.

135

With regard to roadway compensation, Peter, Josephine, and James Clubb and Anna Young signed a Roadway Easement Agreement with Union on April 26, 2000. Clause 2 of the Roadway Easement provides that the annual rental payment shall be adjusted prior to the sixth payment, to the then rate per acre being paid for roadway rights in the Dawn 156 Pool and prior to every sixth payment thereafter, the rate per acre under this agreement shall be identical to the rate per acre then being paid in the Dawn 156 Pool.

136

3.8.2
Union(s Position

137

Unions( position is that the Roadway Easement is an agreement that precludes these applicants from obtaining an order of compensation under section 38.

138

3.8.3
Applicants( Position

139

The applicant(s position is that they are eligible for an order of the Board determining roadway and storage compensation because they are entitled to just and equitable compensation and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

140

With regard to the Roadway Agreement, the applicants submit that clause 2 of the agreement provides for an adjustment to compensation. The applicants also submit that payments made under the Roadway Agreement are without prejudice to the applicants( position in this proceeding.

141

3.8.4
Board Findings

142

The Board notes that Union does not challenge the right of these applicants to obtain an order of the Board under section 38 dealing with storage rights.

143

The applicants have a Roadway Easement Agreement which is currently in force but allows for adjustment to the compensation payments every six years.

144

The Board finds that the applicants have an interest which entitles them to active participation in the proceeding but does not entitle them to an order for roadway compensation under section 38 at this time.

145

3.9
Knox Dawn Presbyterian Church c/o Bruce Stephens, Board of Managers (Dawn 156)

146

3.9.1
Evidence

147

Dawn 156 Pool was designated for storage in 1962. Considerable evidence was filed relating to the conveyance of real property to the Knox Dawn Presbyterian Church and the reservation of the mineral rights to the Canada Land Company.

148

There is no agreement related to compensation for gas storage.

149

3.9.2
Union(s Position

150

Union(s position is that the mineral rights, including gas storage rights are not owned by the Knox Dawn Presbyterian Church although the Church does own the surface rights.

151

3.9.3
Applicants( Position

152

The applicant(s position is that the Church has at least a beneficial interest in the gas storage rights and may have a legal interest as well.

153

3.9.4
Board Findings

154

The Board finds that the Knox Dawn Presbyterian Church has a beneficial interest in this proceeding which entitles it to obtain an order of the Board dealing with compensation for gas storage and to participate actively in the proceeding.

155

3.10
Donorma Farms c/o Don Moore (Dawn 167)

156

3.10.1
Evidence

157

Dawn 167 was designated for storage in 1976. The applicant has a storage amending agreement dated March 5, 1990. Donorma Farms signed a Full and Final Release with Union on September 4, 1992.

158

3.10.2
Union(s Position

159

Union(s position is that the applicant has released all its claims for roadway compensation by virtue of the Full and Final Release and therefore cannot have standing to claim roadway compensation under section 38. Union does not contest the standing of the applicant to claim other components of storage compensation under section 38.

160

3.10.3
Applicant(s Position

161

The applicant(s position is that the Full and Final Release releases Union only from claims for damage to crops. The applicant submits that the Full and Final Release does not preclude it from claiming compensation for the (land rights( aspect of roadway compensation.

162

3.10.4
Board Findings

163

The Board notes that this applicant has full standing in this proceeding with regard to compensation for storage rights.

164

The Board finds that there is no agreement on the land rights aspect of roadway compensation and accordingly the applicant will have the right to have that aspect of their claim dealt with in the Board(s order and the right to participate actively in the proceeding.

165

The Board cautions that this finding should not be taken to indicate that the Board will necessarily order any modification or adjustment to compensation on this aspect of the applicant(s claim.

166

3.11
Donald & Norma Moore (Dawn 167)

167

3.11.1
Evidence

168

Dawn 167 was designated for storage in 1976. The applicants have a storage amending agreement dated March 5, 1990. Donald and Norma Moore signed a Full and Final Release with Union on September 4, 1992.

169

3.11.2
Union(s Position

170

Union(s position is that the applicants have released all their claims for roadway compensation by virtue of the Full and Final Release and therefore cannot have standing to claim roadway compensation under section 38. Union does not contest the standing of the applicants to claim other components of storage compensation under section 38.

171

3.11.3
Applicants( Position

172

The applicants( position is that the Full and Final Release releases Union only from claims for damage to crops. The applicants submit that the Full and Final Release does not preclude them from claiming compensation for the (land rights( aspect of roadway compensation.

173

3.11.4
Board Findings

174

The Board notes that these applicants have full standing in this proceeding with regard to gas storage compensation and that only roadway compensation has been challenged.

175

The Board finds that there is no agreement on the land rights aspect of roadway compensation and accordingly the applicants will have the right to have that aspect of their claim dealt with in the Board(s order and the right to participate actively in the proceeding.

176

The Board cautions that this finding should not be taken to indicate that the Board will necessarily order any modification or adjustment to compensation on this aspect of the applicants( claim.

177

3.12
William & Laura McGuire (Edys Mills)

178

3.12.1
Evidence

179

Edys Mills Pool was designated for storage in 1993. William & Laura McGuire have a Gas Storage Lease Agreement with Ram Petroleums Limited dated September 11, 1989. Ram Petroleums sold their interest in the Edys Mills Pool to Union Gas and assigned the storage leases to Union Gas before the pool was designated for storage.

180

3.12.2
Union(s Position

181

Unions( position is that the Gas Storage Lease is an agreement that precludes these applicants from obtaining an order of compensation under section 38 (Transcript, 623 to 650).

182

3.12.3
Applicants( Position

183

The applicants( position is that they are eligible for an order of the Board determining compensation because they are entitled to just and equitable compensation and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have substantial interest.

184

In addition the applicants submit that their gas storage lease provides for a fixed storage rental and a storage operation royalty but the royalty has never been received.

185

3.12.4
Board Findings

186

The Board finds that William & Laura McGuire are not eligible for an order of the Board determining their compensation since they have an existing agreement that provides for compensation for gas storage. It is clear, however, that the value of their gas storage rights may be affected by this proceeding and therefore the Board finds that they are entitled to participate actively in this proceeding.

187

The Board expects that, at the conclusion of the proceeding or at another appropriate time, Union will extend to them an offer which is equivalent to the compensation awarded by the Board to other applicants.

188

3.13
Colin A. McMurphy (Edys Mills)

189

3.13.1
Evidence

190

Edys Mills Pool was designated for storage in 1993. Colin A. McMurphy has a Gas Storage Lease Agreement with Ram Petroleums Limited dated October 11, 1989. Ram Petroleums sold their interest in the Edys Mills Pool to Union Gas and assigned the leases to Union Gas before the pool was designated for storage.

191

3.13.2
Union(s Position

192

Unions( position is that the Gas Storage Lease is an agreement that precludes this applicant from obtaining an order of compensation under section 38. (Transcript, 623 to 650)

193

3.13.3
Applicant(s Position

194

The applicant(s position is that he is eligible for an order of the Board determining compensation because he is entitled to just and equitable compensation and Union has previously sought to negotiate with him as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicant argues that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have substantial interest.

195

In addition, the applicant submits that his gas storage lease provides for a fixed storage rental and a storage operation royalty but the royalty has never been received.

196

3.13.4
Board Findings

197

The Board finds that Colin McMurphy is not eligible for an order of the Board determining his compensation since he has an existing agreement that provides for compensation for gas storage. It is clear, however, that the value of his gas storage rights may be affected by this proceeding and therefore the Board finds that he is entitled to participate actively in this proceeding.

198

The Board expects that, at the conclusion of the proceeding or at another appropriate time, Union will extend to him an offer which is equivalent to the compensation awarded by the Board to other applicants.

199

3.14
Marie Katherine Snopko (Edys Mills)

200

3.14.1
Evidence

201

Marie Katherine Snopko holds an Gas Storage Lease Agreement with Ram Petroleums Limited, which was signed on May 24, 1989 by George Graham, predecessor in title. Marie Katherine Snopko signed on July 30, 1993 an Amendment of Gas Storage Lease Agreement with Union Gas.

202

Marie Katherine Snopko signed a Full and Final Release with Union on October 21, 1992 for compensation for damages related to construction of permanent roadways and other facilities that would occur to the end of the 1993 calendar year.

203

3.14.2
Union(s Position

204

Union(s position is that Mrs. Snopko should not be allowed to actively participate in the compensation phase of the proceeding because she has an agreement that prevents her from receiving compensation for gas storage rights other than well payments to be determined by the Board under section 38 (Transcript, 623 to 650).

205

Mrs. Snopko(s Amendment of Gas Storage Lease Agreement provides in clause 5(b) that if no agreement is reached on well payments, either Union or Mrs. Snopko can make application to the Ontario Energy Board. Union concedes that Marie Katherine Snopko has full standing before the Board to seek an order providing compensation for well payments.

206

Union(s position is that the applicant has released all her claims for roadway compensation by virtue of the Full and Final Release and therefore cannot have standing to claim roadway compensation under section 38.

207

3.14.3
Applicant(s Position

208

The applicant(s position is that she is eligible for an order of the Board determining compensation because she is entitled to just and equitable compensation and Union has previously sought to negotiate with her as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicant argues that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have substantial interest.

209

The applicant also submits that her gas storage lease provides for a fixed storage rental and a storage operation royalty but the royalty has never been received.

210

Mrs. Snopko(s position is that her release only covers damages incurred until the end of 1993 and in addition does not deal with the land rights aspect of compensation (Transcript, 932 to 934).

211

3.14.4
Board Findings

212

The Board finds that Mrs. Snopko has full standing as an applicant on the issue of well payments and is eligible for an order of compensation by Board on that issue.

213

The Board finds that Mrs. Snopko is not eligible for an order of the Board on other aspects of storage compensation because she has an existing agreement with respect to those aspects of storage compensation. She is entitled to participate actively in the proceeding.

214

The Board finds that the applicant is entitled to participate actively in the proceeding and the Board expects that, at the conclusion of the proceeding or at another appropriate time, Union will extend to her an offer which is equivalent to the compensation awarded by the Board to other applicants.

215

The Board finds that there is no agreement on the land rights aspect of roadway compensation and accordingly the applicant will have the right to have that aspect of her claim dealt with in the Board(s order and the right to participate actively in the proceeding.

216

The Board cautions that this finding should not be taken to indicate that the Board will necessarily order any modification or adjustment to compensation on this aspect of the applicant(s claim.

217

3.15
Donald & Karen Kabbes (Waubuno)

218

3.15.1
Evidence

219

The applicants hold an amending agreement with Union dated February 28, 1990. Donald and Karen Kabbes have a Roadway Easement Agreement dated April 20, 2001 which is the same in form as that of Frank and Anne Marie Sanderson. Clause 2 of the Roadway Easement provides that the annual rental payment shall be adjusted prior to the sixth payment, to the then rate per acre being paid for roadway rights in the Waubuno Pool and prior to every sixth payment thereafter, the rate per acre under this agreement shall be identical to the rate per acre then being paid in the Waubuno Pool.

220

3.15.2
Union(s Position

221

Unions( position is that the Roadway Easement is an agreement that precludes these applicants from obtaining an order of compensation under section 38.

222

3.15.3
Applicants( Position

223

The applicants( position is that they are eligible for an order of the Board determining compensation for roadways because they are entitled to just and equitable compensation and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

224

The applicants submit in addition that clause 2 of the Roadway Agreement provides for an adjustment to compensation. The applicants also submit that payments made under the Roadway Agreement are without prejudice to the applicants( position in this proceeding.

225

3.15.4
Board Findings

226

The Board notes that Union does not challenge the right of these applicants to obtain an order of the Board under section 38 dealing with storage rights.

227

The applicants have a Roadway Easement Agreement which is currently in force but allows for adjustment to the compensation payments every six years.

228

Accordingly the Board finds that these applicants have an interest which entitles them to active participation in the proceeding but does not entitle them to an order for roadway compensation under section 38 at this time.

229

3.16
David & Nancy Hicks (Bluewater)

230

3.16.1
Evidence

231

Bluewater Storage Pool was designated for storage in 2000, (RP‑1999‑0047) David and Nancy Hicks signed a Gas Storage Lease Agreement with CanEnerco Limited on August 5, 1997. Clause 18 of this Gas Storage Lease Agreement provides that in the event of a dispute at the time of first injection as to compensation for storage per acre and other storage compensation payable to the lessor, compensation will be determined by the Board.

232

3.16.2
Union(s Position

233

Union(s position is that the applicants accepted Union(s offer of compensation at the time the Bluewater Pool was designated and there are no outstanding compensation issues regarding storage rights or residual gas.

234

3.16.3
Applicants( Position

235

The applicants( position is that they are eligible for an order of the Board determining compensation because they are entitled to just and equitable compensation and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

236

The applicants also submit that by an order the Ontario Energy Board (RP‑1999‑0047) and with Union(s agreement compensation issues in the Century Pools II were to be dealt with as part of this application. Further the applicants submit that Century Pools Phase II landowners who received an offer from Union for storage compensation per acre and for residual gas under the provisions on their leases and amending agreements have disputed Union(s offer and are entitled to have the issue of just and equitable compensation determined by the Board.

237

3.16.4
Board Findings

238

Union stated at the June 12, 2003 hearing that these applicants did not sign a letter rejecting Union(s offer made at the time of designation. (Transcript, 767) Counsel for the LCSA did not disagree with Union (Transcript, 824 to 845).

239

The Board finds that the applicants have an agreement which precludes them from obtaining an order of the Board for compensation for storage rights and residual gas under section 38. The Board finds however that they have an interest in the proceeding and are entitled to participate actively.

240

3.17
Ronald Hardy (Bluewater)

241

3.17.1
Evidence

242

Ronald Hardy has a Gas Storage Lease Agreement dated March 14, 1977. Ronald Hardy has a Roadway Easement Agreement made in April, 2002 which is the same in form as that of Frank and Anne Marie Sanderson. Clause 2 of the Roadway Easement provides that the annual rental payment shall be adjusted prior to the sixth payment, to the then rate per acre being paid for roadway rights in the Bluewater Pool and prior to every sixth payment thereafter, the rate per acre under this agreement shall be identical to the rate per acre then being paid in the Bluewater Pool.

243

3.17.2
Union(s Position

244

Unions( position is that the Roadway Easement is an agreement that precludes this applicant from obtaining an order of compensation under section 38.

245

3.17.3
Applicant(s Position

246

The applicant(s position is that he is eligible for an order of the Board determining compensation because he is entitled to just and equitable compensation and Union has previously sought to negotiate with him as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicant argues that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

247

With regard to the Roadway Agreement, the applicant submits in addition that clause 2 of the agreement provides for an adjustment to compensation. The applicant also submits that payments made under the Roadway Agreement are without prejudice to the applicant(s position in this proceeding.

248

3.17.4
Board Findings

249

The Board notes that Union does not challenge the right of this applicant to obtain an order of the Board under section 38 dealing with storage rights.

250

The applicant has a Roadway Easement Agreement which is currently in force but allows for adjustment to the compensation payments every six years.

251

Accordingly the Board finds that the applicant has an interest which entitles him to active participation in the proceeding but does not entitle him to an order for roadway compensation under section 38 at this time.

252

3.18
Laura Shand (Bluewater)

253

3.18.1
Evidence

254

Bluewater Storage Pool was designated for storage in 2000. (RP‑1999‑0047) Michael Cornelius and Harriet Nagle, predecessor in title to Laura Shand, signed a Gas Storage Lease Agreement with Elliott(s Land Services, in Trust, on December 16, 1997. Clause 18 of this Gas Storage Lease Agreement provides that in the event of a dispute at the time of first injection as to storage compensation per acre and other storage compensation payable to the lessor, compensation will be determined by the Board.

255

3.18.2
Union(s Position

256

Union(s position is that the applicant accepted Union(s offer of compensation at the time the Bluewater Pool was designated and there are no outstanding compensation issues.

257

3.18.3
Applicant(s Position

258

The applicant(s position is that she is eligible for an order of the Board determining compensation because she is entitled to just and equitable compensation and Union has previously sought to negotiate with her as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicant argues that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

259

The applicant also submits that by an order made by the Ontario Energy Board (RP‑1999‑0047) and with Union(s agreement compensation issues in the Century Pools II were to be dealt with as part of this application. Further the applicant submits that Century Pools Phase II Landowners who received an offer from Union for storage compensation per acre and residual gas under the provisions on their leases and amending agreements have disputed Union(s offer and are entitled to have the issue of just and equitable compensation determined by the Board.

260

3.18.4
Board Findings

261

Union stated at the June 12, 2003 hearing of this matter that this applicant did not sign a letter rejecting Union(s offer made at the time of designation (Transcript, 767). Counsel for the LCSA did not disagree with Union (Transcript, 824 to 845).

262

The Board finds that on this basis the applicant has an agreement which precludes her from obtaining an order of the Board for compensation under section 38.

263

The Board finds that Laura Shand has an interest in the proceeding and is entitled to actively participate.

264

3.19
Estate of Ada Broadbent c/o Larry Brandon, Co‑Executor (Oil City)

265

3.19.1
Evidence

266

Oil City Pool was designated in 2000. There is a Gas Storage Lease Agreement dated October 4, 1974 between Ada Broadbent and McClure Oil Company. The Agreement contains a provision that the storage compensation per acre to be paid in respect of storage operations shall be at a rate no less then five dollars ($5.00) and no more then thirteen dollars ($13.00) for each acre of the property which from time to time may lie within a designated storage area.

267

3.19.2
Union(s Position

268

Union(s position is that this applicant is precluded from obtaining an order of the Board under section 38 because it has an existing agreement as to compensation for storage rights. Union concedes that the applicant has the right to an order of the Board for compensation relating to residual gas.

269

3.19.3
Applicant(s Position

270

The applicant(s position is that it is eligible for an order of the Board determining compensation because it is entitled to just and equitable compensation and Union has previously sought to negotiate with it as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicant argues that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

271

The applicant also submits that by an order made by the Ontario Energy Board (RP‑1999‑0047) and with Union(s agreement compensation issues in the Century Pools II were to be dealt with as part of this application. Further the applicant submits that Century Pools Phase II Landowners who received an offer from Union for storage compensation per acre and residual gas under the provisions on their leases and amending agreements have disputed Union(s offer and are entitled to have the issue of just and equitable compensation determined by the Board.

272

3.19.4
Board Findings

273

Union has conceded that this applicant has the right to obtain an order of the Board with regard to compensation for residual gas. It is not clear whether this applicant received an offer of additional acreage compensation at the time of designation. Union(s position is that it was not required to make an offer to the applicant at the time of designation because of the provision in the Gas Storage Lease regarding payments that would be made for any land which might lie from time to time within a designated storage area (Transcript, 790).

274

While the Board accepts in law that the applicant is not entitled to an order of the Board it is concerned that this applicant, along with all other applicants, be treated equitably. The Board finds that the applicant is entitled to participate actively in the proceeding and the Board expects that, at the conclusion of the proceeding or at appropriate time, Union will extend to it an offer which is equivalent to the compensation awarded by the Board to other applicants.

275

3.20
Frederick & Patricia Sterling (Oil City)

276

3.20.1
Evidence

277

Oil City Pool was designated as a gas storage area in 2000. Edward and Cecile Sterling entered into a Gas Storage Agreement with Union Gas on October 2, 1973.

278

3.20.2
Union(s Position

279

Union(s position is that, since an offer at the time of designation was rejected by the applicants, the terms of the Gas Storage Agreement apply and the applicants have no right to seek an order of compensation from the Board.

280

3.20.3
Applicants( Position

281

The applicants( position is that they are eligible for an order of the Board determining compensation because they are entitled to just and equitable compensation and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

282

The applicants also submit that by an order made by the Ontario Energy Board (RP‑1999‑0047) and with Union(s agreement compensation issues in the Century Pools II were to be dealt with as part of this application. Further the applicants submit that Century Pools Phase II Landowners who received an offer from Union for storage compensation per acre and residual gas under the provisions on their leases and amending agreements have disputed Union(s offer and are entitled to have the issue of just and equitable compensation determined by the Board.

283

3.20.4
Board Findings

284

The Sterlings signed a Gas Storage Agreement in 1973. That Agreement provides for a payment for storage rights of five dollars ($5.00) per acre annually. That agreement also contemplates that under certain circumstances a Gas Storage Lease Agreement (clause 4) may be entered into. Many of the landowners in the Oil City Pool (and Bluewater) did in fact, agree to a Gas Storage Lease Agreement with Union. The Gas Storage Lease Agreement provides (clause 16) that prior to injection Union must make an offer of storage compensation per acre for its storage operations.

285

The Sterlings did not ever enter into a Gas Storage Lease Agreement. It is not clear to the Board, whether Union made an offer of compensation at the time of designation.

286

Had the applicants accepted an offer from Union at the time of designation they would, on Union(s argument, be precluded from applying for compensation to the Board. On the other hand, having refused the offer, then the applicants are also precluded from applying to the Board because of the 1973 Agreement.

287

While the Board accepts, that in law, these applicants are not entitled to an order of the Board, it is concerned that these applicants, along with all other applicants, be treated equitably. The Board finds that the applicants are entitled to participate actively in the proceeding and the Board expects that at the conclusion of this proceeding or at an appropriate time, Union will extend to them an offer which is equivalent to the compensation awarded by the Board to other applicants.

288

3.21
Heinz & Helga Hoffmueller (Oil City)

289

3.21.1
Evidence

290

Oil City Pool was designated as a gas storage area in 2000. The predecessor in title (Karel Van De Velde) entered into a Gas Storage Agreement with Union Gas on October 1, 1983.

291

The Hoffmuellers are parties to a Roadway Easement Agreement that they signed on October 23, 2001.

292

3.21.2
Union(s Position

293

Union(s position is that, since an offer at the time of designation was rejected, the terms of the Gas Storage Agreement apply and the applicants have no right to seek an order of compensation from the Board.

294

Union(s position is that the Roadway Easement is an agreement that precludes these applicants from obtaining an order of compensation under section 38.

295

3.21.3
Applicants( Position

296

The applicants( position is that they are eligible for an order of the Board determining compensation because they are entitled to just and equitable compensation and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicants argue that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

297

The applicants also submit that by an order made by the Ontario Energy Board (RP‑1999‑0047) and with Union(s agreement compensation issues in the Century Pools II were to be dealt with as part of this application. Further the applicants submit that Century Pools Phase II Landowners who received an offer from Union for storage compensation per acre and residual gas under the provisions on their leases and amending agreements have disputed Union(s offer and are entitled to have the issue of just and equitable compensation determined by the Board.

298

With regard to the Roadway Agreement, the applicants submit in addition that clause 2 of the agreement provides for an adjustment to compensation. The applicants also submit that payments made under the Roadway Agreement are without prejudice to the applicants( position in this proceeding.

299

3.21.4
Board Findings

300

The Hoffmuellers signed a Gas Storage Agreement in 1973. That Agreement provides for a payment for storage rights of five dollars ($5.00) per acre annually. That agreement also contemplates that under certain circumstances a Gas Storage Lease Agreement (clause 4) may be entered into. Many of the landowners in the Oil City Pool (and Bluewater) did in fact, agree to a Gas Storage Lease Agreement with Union. The Gas Storage Lease Agreement provides (clause 16) that prior to injection Union must make an offer of storage compensation per acre for its storage operations.

301

The Hoffmuellers did not ever enter into a Gas Storage Lease Agreement. It is not entirely clear to the Board whether Union made an offer of compensation at the time of designation. Had they accepted an offer from Union at the time of designation they would, on Union(s argument, be precluded from applying for compensation to the Board. On the other hand, having refused the offer, they are also precluded from applying to the Board because of the 1973 Agreement.

302

While the Board accepts that in law these applicants are not entitled to an order of the Board, it is concerned that they, along with all other applicants, be treated equitably. The Board finds that the applicants are entitled to participate actively in the proceeding and the Board expects that, at the conclusion of the proceeding or at an appropriate time, Union will extend an offer to them which is equivalent to the compensation awarded by the Board to other applicants.

303

The applicants have a Roadway Easement Agreement which is currently in force but allows for adjustment to the compensation payments every six years. Accordingly the Board finds that the applicants have an interest which entitles them to active participation in the proceeding but does not entitle them to an order for roadway compensation under section 38 at this time.

304

3.22
Applicants in Mandaumin Pool

305

Roy & Florence Elliott

839160 Ontario Ltd. c/o Allan Harris

William and Donald Moore

William Robert McRie

Stephen and Rozelle Vokes

James and Anne Hall

Lambton Wildlife Inc.

Frederick and Louise Noorloos

Jacob Feenstra

306

3.22.1
Evidence

307

The applicants entered into an amending agreement with Union in 1998. All of the Mandaumin Pool applicants challenged by Union in this proceeding have identical agreements. This amending agreement provides for all components of storage compensation. For all components of storage compensation other then residual gas the amending agreement provides that the compensation may be subject to change in accordance with (the methodology applied by the Lessee in the majority of the other Gas Storage Pools in Lambton County(.

308

3.22.2
Union(s Position

309

Union(s position is that the amending agreement covers all components of storage compensation and accordingly the applicants are precluded from obtaining an order of the Board under section 38.

310

3.22.3
Applicants( Position

311

The applicants( position is that they are eligible for an order of the Board determining compensation because they are entitled to just and equitable compensation and Union has previously sought to negotiate with them as part of a joint bargaining group consisting of landowners in Lambton County. In addition, the applicant argues that the Board(s rules of practice and procedure provide for the active participation in a proceeding of persons who have a substantial interest.

312

The applicants also submit that by an order the Ontario Energy Board (RP‑1999‑0047) and with Union(s agreement compensation issues in the Century Pools II were to be dealt with as part of this application. Further the applicants submit that Century Pools Phase II Landowners who received an offer from Union for storage compensation per acre and for residual gas under the provisions on their leases and amending agreements have disputed Union(s offer and are entitled to have the issue of just and equitable compensation determined by the Board.

313

The applicants also argue that they should have standing by virtue of the clause in the amending agreement that requires Union to apply the same compensation methodology as it applies to the majority of Gas Storage Pools in Lambton County.

314

Further the applicants argue that the amending agreement amends only the gas storage lease formula for calculation of residual gas compensation but not the alternative right to Board determination of compensation of residual gas.

315

3.22.4
Board Findings

316

The Board finds the applicants are precluded from an order from the Board determining compensation under section 38 by reason of the amending agreement.

317

The value of these storage rights may be significantly affected by this proceeding since Union will be contractually required to apply the same compensation methodology it applies to the majority of other Gas Storage Pools in Lambton County. Therefore the Board finds that the applicants have an interest in the proceeding and will be entitled to participate actively.

318

With regard to Mr. Feenstra(s application, the Board finds that on the basis of a previous panel(s finding (RP‑1999‑0047 Decision of the Board, page 15 3.2.6) Mr. Feenstra, in addition to the rights he has as a landowner in the Mandaumin Pool , is entitled to a determination by the Board as to whether he will receive compensation for the lands that may qualify for outside acreage
.

319

4
ORDER


320

The Board determines that all the applicants be granted standing to actively participate in the compensation phase of the proceedings.

321

In this Decision and Order the Board distinguishes two groups of applicants who are all granted standing to actively participate in this proceeding:

322

(
Applicants who are eligible for the Board(s Order under s. 38 of the Act.

323

(
Applicants who are not eligible for the Board(s Order under s. 38 of the Act.

324

Furthermore, the Board determines that some applicants are eligible for an order on particular components of compensation under section 38 of the Act. These components are compensation for residual gas, compensation for storage rights, compensation for roadways, compensation for well heads, and compensation for damages due to storage‑related facilities construction and operation.

325

THEREFORE THE BOARD ORDERS THAT:


326

1.
All of the applicants are granted standing to actively and responsibly participate in the Board(s proceedings regarding the issues in the Application. Accordingly, all the applicants shall be entitled to submit evidence and arguments, to submit and reply to interrogatories and to cross‑examine witnesses.

327

A complete list of all applicants consist of the following applicants who are not represented by counsel:

328

Don & Juliana Crowe

Joseph & Karen Fournie

Karen Fournie

Emmalene Lang

Charlie Zawitz        and

329

all the applicants who are represented by Cohen Highley LLP and are listed in Appendix (A( of the Amended Application.

330

2.
All the applicants in the Appendix (A( are eligible for an order under section 38 regarding components of compensation they applied for, with the exception of the following applicants who are not eligible for an order under section 38 of the Act in this proceeding:

331

Applicants not eligible for Board(s Order on compensation for storage rights at this time:

332

1
D. and J. McLachlin

333

2
W. and J. Robson

334

3
D. and B. McLachlin

335

4
Estate of Arthur Sanderson

336

5
Frank and Anne Marie Sanderson

337

6
W. Robinson

338

7
W. and L. McGuire

339

8
C. McMurphy

340

9
M. K. Snopko

341

10
David and Nancy Hicks

342

11
Laura Shand

343

12
Lambton Wildlife Inc.

344

Applicants not eligible for Board(s Order on compensation for storage rights and residual gas at this time:

345

1
Roy & Florence Elliott

346

2
Jacob Feenstra

347

3
839160 Ontario Ltd. c/o Allan Harris

348

4
William and Donald Moore

349

5
William Robert McRie

350

6
Stephen and Rozelle Vokes

351

7
James and Anne Hall

352

8
Frederick and Louise Noorloos

353

Applicants not eligible for Board(s Order on compensation for roadway land rights at this time:

354

1
Frank & Anne Marie Sanderson, Jr.

355

2
Peter, Josephine, and James Clubb, Anna Young

356

3
Donald & Karen Kabbes

357

4
Ronald Hardy

358

5
Heinz & Helga Hoffmueler

359

ISSUED at Toronto, September 10, 2003

ONTARIO ENERGY BOARD

Peter H. O(Dell

Assistant Secretary

1Residual gas is that gas remaining in a production pool after the pressure is reduced to a low value at which point it is no longer economically viable to continue commercial production. This pressure is usually assumed to occur at 50 pounds per square inch (p.s.i.) or 350 kilopascals.








2 Outside acreage lies within the buffer zone of a designated storage area where drilling is prohibited in order to maintain the integrity of storage in the pool. The compensation paid for outside acreage is typically less than for land located more directly over the storage pool where storage activities take place.











