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Thursday, May 27, 2010

--- On commencing at 9:39 a.m.

MS. CHAPLIN:  Good morning, everyone.  The Board is sitting today in the matter of application EB-2009-0408 submitted by Great Lakes Power Transmission Incorporated on behalf of Great Lakes Power Transmission LP for an order or orders approving changes to the uniform electricity transmission rates effective January 1, 2010.

The parties to the proceeding filed a proposed settlement agreement on May 17, 2010, and the parties reached agreement on all issues with one exception.  The remaining issue concerns whether GLPT is entitled to recover an amount of $1,729,806 for the 2010 test year, which is the income tax sought by the GLPT after the settlement agreement is taken into account.

By decision dated May 21, 2010, the Board accepted the settlement agreement.

The Board sits today to consider a motion filed by School Energy Coalition filed on May 12, 2010.  The motion seeks the production of certain documents related to the outstanding issue.

My name is Cynthia Chaplin.  I will be the presiding member in this hearing, and joining me on the Panel is Board Member Ken Quesnelle.  May I have appearances, please?
Appearances:

MR. KEIZER:  Charles Keizer appearing on behalf of the applicant, and with me is my colleague Jonathan Myers.

MS. CHAPLIN:  Thank you, Mr. Keizer.

MR. SHEPHERD:  Good morning.  Jay Shepherd on behalf of School Energy Coalition.

MS. CHAPLIN:  Mr. Shepherd.

MR. BUONAGURO:  Michael Buonaguro for VECC.

MS. CHAPLIN:  Mr. Buonaguro.

MS. DJURDJEVIC:  Ljuba Djurdjevic, counsel for Board Staff.

MS. CHAPLIN:  Thank you, Ms. Djurdjevic.

MS. CHAPLIN:  As indicated in our Procedural Order No. 7, the Board intends to conduct today's proceeding in two stages.  First we intended to address the issue of confidentiality and, in particular, the material contained in the motion materials and the factums which have been filed.

Our original intention had been that once we determine which materials would remain confidential or what redactions were required, we would proceed to hear the motion itself.  The Board's concern is that its preference is always to conduct its proceedings on the public record.  The purpose of the first part of the morning's proceeding was to determine whether, with certain redactions from the materials and some care on the part of the parties, we might be able to hear the substance of the motion on the public record.

However, that's not possible.  Of course, the Board is prepared to conduct the proceeding in camera.  We had proposed to begin with submissions from GLPT on the confidentiality question.  However, I understand that perhaps the parties have an alternative proposal.  So perhaps we address that first.

MR. KEIZER:  Thank you, Madam Chair.  Yes, what we did was we went through the materials and suggested what portions we thought should be redacted, and then that was circulated to the parties and counsel that are appearing on the motion today asking as to whether they would consent to those items being the redacted portions of the motion material.

We received consent from School Energy Coalition and also from VECC, and we didn't hear yesterday from Board Staff counsel - and she can correct me if I am wrong - but I believe if the parties are okay with the items redacted, I think Board Staff is -- satisfactory with that, as well.

What we did, as well, is for your purposes we took those items we felt that should be redacted and we went through the materials and underlined those portions, so that, if you wish, we can file that with you so that you will have the records that will show the items that are being considered to be redacted.

So we have that available, as well.  So I think on the issue of the documentation and the redaction of the documentation, we are all of one accord on that matter.

The second aspect of the confidentiality we also discussed this morning, before we have convened, was how we would deal with the motion, given the fact that so much of the issue relating to the income tax consequences and what's being paid by who and when ties in and is intertwined with the confidentiality, that we thought the best way to proceed was actually to proceed with the motion in camera so that we would enable the free flow of discussion within the context of the motion, and that after the fact we would redact the transcript.

So that we would do something comparable to what we did at the technical conference, where we did -- the full transcript remained -- and contained it in confidentiality, and then after the fact redacted it and sought agreement and consent from the parties as to those portions that would be redacted.

MS. CHAPLIN:  And, Mr. Buonaguro and Mr. Shepherd, you are content with that, proceeding that way?

MR. SHEPHERD:  Yes, Madam Chair.  I don't know how I would make my submissions if I wasn't able to refer, sort of every second word, to confidential information.  The whole essence of it is confidential, I think, so it would be very difficult.

MR. BUONAGURO:  Yes, I consent to that, as well.

MS. CHAPLIN:  Ms. Djurdjevic, is Board Staff content?

MS. DJURDJEVIC:  We don't object.

MS. CHAPLIN:  You don't object.  All right.  Well, then, let's proceed on that basis.  I think it would be helpful for us to have a copy of the redacted material for the purposes of today.  Maybe we could have that.

Mr. Keizer, is this a copy of each of the factums and the motion with the redactions underlined?  Is that the...

MR. KEIZER:  Yes, that's right.  That's right.  It's each of documentation that -- and it's our understanding that although Board Staff refers to various transcripts, the transcript they refer to is the redacted transcript, so that's why there is nothing for Board Staff.  And so we dealt with each of the -- it's really SEC's materials and GLPT's material.

MS. CHAPLIN:  Ms. Djurdjevic, should we give this an exhibit number?

MS. DJURDJEVIC:  I am just trying to recall what the code is.

MS. CHAPLIN:  X, I think.

MS. DJURDJEVIC:  X, all right.  So it will be X.1, then, I guess.
EXHIBIT NO. X.1:  COPY OF THE REDACTED MATERIALS.

MS. CHAPLIN:  Okay, we will go in camera in a moment.  I guess I will start by just ensuring that there is nobody in the room that is not either a member of Staff or has signed the declaration and undertaking.

So we will proceed now to hear the School Energy Coalition motion.  As we understand, as filed in their motion of May 12th, School Energy Coalition is seeking an order that GLPT be compelled to provide a full answer to questions on pages 58 and 66 of the technical conference held on April 14th, and documents requested in School's Interrogatory No. 1 and School's Interrogatory No. 3.

The Board of course has reviewed the motion materials and the various factums filed, and at this point we are prepared to begin with Mr. Shepherd, and then any of the other parties either, VECC and Board Staff, and then proceed with Mr. Keizer, and then return to Mr. Shepherd for reply.

So, Mr. Shepherd, if you are ready to begin?

MS. DJURDJEVIC:  Just for the benefit of the court reporter, just to note that we are now in camera.

MS. CHAPLIN:  We will now go in camera, and I will just ask Staff to check the internet connection to make sure that, in fact, it is not being broadcast.  Thanks.

--- In camera session commencing at 9:48 a.m.

MS. CHAPLIN:  So, Mr. Shepherd, do you want to begin?
Submissions by Mr. Shepherd:

MR. SHEPHERD:  Madam Chair, as you pointed out, only one issue remains in this proceeding, and that is the tax allowance of about $1.7 million.  This is a tax that is notionally paid not in the applicant, but in a partner of the applicant.  And we assert that it is not a real cost,
     [redacted]               and, therefore, in a cost of service proceeding it should not be recoverable in rates.

We asked for -- we asked questions related to this to get information on -- and the four refusals are essentially all different ways of getting at the same thing, which is:  Who is going to pay this, and when, if anybody?

And the reason we are asking these questions is because we want to be able to put to the Board the policy issue:  If a tax is          [redacted]            , can it be recoverable from the ratepayers.

The refusals are based on, as I understand it, relevance.  The position of the applicant appears to be that under the well-known standalone principle, a tax allowance is provided to a regulated utility whether or not they actually will ever have to pay the tax.  And therefore the issue of the payment of the tax, now or later, is not relevant to the Board's consideration.  You are not allowed, in fact, to look at that question in determining whether they get the tax allowance.  And, therefore, because all of our questions relate to that fact, if that fact is not relevant to the issue, they don't need to answer them.  It's fairly straightforward.

In a motion to compel, the issue of whether or not this tax will ever be paid is not a concern, because you have to assume that the hypothesis that we want to make is true; that is that it won't be paid.

If you want to accept the position of Mr. Keizer, then you have to assume that even if what we are saying is true, we still lose.  And if you are willing to make that decision, sort of a basic policy decision that regardless of whether a tax is ever paid it still can be recovered from the ratepayers in all circumstances, if you are willing to make that decision then we accept that our motion should be dismissed.  It's fairly straightforward.  It's not complicated at that point.

We assert, on the other hand, that the interpretation of the standalone principle and the application of the standalone principle that's proposed by the applicant in their factum and in their evidence is not the only way the Board could resolve the question of the tax allowance.

We have suggested there are five possible ways, and I want to take you through them because, if any one except the one that Mr. Keizer is proposing is at least -- is possible, is something that you believe you should consider, then this evidence must be provided.

So if you take a look at the factum at page -- at our factum at page 7, we walk through the five ways that you can interpret this.

The first is how the applicant has proposed it, and they have basically said it doesn't matter whether you ever pay the tax.  It's not relevant.

We say a second possible approach is to say, okay, we have a standalone principle.  Let's apply it in its most technical way, because that's what my friend wants to do anyway.  In its most technical way, the applicant is not taxable.  It's not a taxable entity; it's a partnership.  And therefore because the applicant is not taxable, it doesn't have any tax costs, and the fact that its owners do have a tax cost is irrelevant.

So this, instead of pretending that the partnership and its partners intend to form a corporation, if you like, which is what they want to do, and calculate the tax that way, we're saying no, that's fine.  We have an applicant, the applicant is the partnership; pretend it's a corporation, but it's not taxable.  So then because it's not taxable, the standalone principle says there is nothing to recover from the ratepayers.

That's the second possibility.  I don't happen to think that's the right answer, but if you want to have a strict technical interpretation of the standalone principle, that, to our mind, is what the answer is.

The third possible approach is to say the Board has an analogous principle called the "tax is payable" rule.  And basically what the Board says is that even though the accounting rules say that there is a certain amount of tax applicable to a given accounting period, that's not what's recovered from the ratepayers.  What's recovered from the ratepayers is what you actually pay that year.  And the reason the Board does that is because there are a lot of deferrals, tax deferrals that are quite long-term, particularly in the energy business, and so as the tax becomes paid by the regulated entity, the ratepayers pay it each year.  And that's as opposed to the accrued taxes model, which is common in accounting.

So you could say, by analogy to that, that when this tax is eventually paid by somebody, then the ratepayers will have to pay it.  And that would be a fair result.  It's not exactly the same as the "tax is payable" concept because the "tax is payable" concept is all within the regulated business.  It doesn't take anything outside of the regulated business.  It says within the regulated business you pay the taxes applicable to that business, the ratepayers pay them when the regulated entity has to pay them.  That's different from this, in which we would be arguing, if you use this analogy, the tax shelter effect is a long-term deferral and when that kicks in, when the tax kicks in at the end, then we have to pay back the benefit, we the ratepayers.

So that's the third possibility.

The fourth possibility is to say this is a cost, this tax amount is a cost, and it's not a cost right now because through various techniques 

[Page 10, lines 9 to 12 have been redacted]

     And so the Board could say:  Well, you are entitled to recover the tax, but      [redacted]

[redacted]      you should recover only the amount that -- the value of that payment     [reacted]      so you have to discount it.  And that would also be a legitimate way of fairly assessing what the appropriate cost is that is recoverable from the ratepayers.

And we give you the analogy that what if a regulated entity agreed to make a payment to an affiliate of $1 million in 20 years?  Would you then say:  Okay, that's a million-dollar cost and you can recover it from ratepayers today?  Well, the answer is no.  Even if it's a legitimate expense, if it's not paid for 20 years, you would say:  Because it's paid 20 years from now, we can only let you recover from the ratepayers the amount that is its value, and its value is its discounted value.

So that's the fourth possibility.

The fifth possibility, which in the end I think is probably the correct one - it's hard to say until we see all the evidence, but my guess is this is the correct one - is that a tax expense is like other expenses that are shared with an affiliate.  And the way I would put it in this case is the applicant and an affiliate have entered into a transaction.  The applicant has a cost that it is supposed to pay, $1.7 million.  The affiliate is able to, through a certain transaction, [reacted]               And so in order [redacted]                   you need both sides.  You need the affiliate with the losses.


The losses are worth nothing, by the way.  The losses cannot -- they can't get any cash benefit out of those losses, because they have no income.  The timber company has no income, so those losses are worthless to them by themselves.

Similarly, the transmission business has tax that it has to pay.  So they can get together.  They can do a transaction, which they have done through this limited partnership structure.  They can do a transaction in which the combination of the affiliate and the regulated entity produce a saving.  And this actually is done on a regular basis in the marketplace, where arm's-length people do it in tax-shelter transactions in order to save taxes.  And you would assume that when an affiliate and a regulated entity do a transaction together and there is a benefit that flows out of the transaction, that that benefit would be shared by both the affiliate and the regulated entity.

The position of the applicant is:  No, we can do that transaction and the benefit entirely accrues to the affiliate.  If that's true, that's the only circumstance that I know in which you can do a transaction with an affiliate in which all of the benefit of the transaction goes to the affiliate.  In every other case I know of in this Board the benefit is shared.

MS. CHAPLIN:  How does that differ from when the issue is dealt with with the Electricity Rate Handbook when the Board considered whether or not issues such as goodwill -- losses that were unregulated, whether or not they were to be shared with the regulated business?  How is this distinguished from that?

MR. SHEPHERD:  It essentially doesn't.  We lost on that one, and I still think it was wrong and I am still fighting the same battle.  The difference here, the only difference here, really, I think -- and that's not the only case, by the way.  The Great Lakes Power had a case in which they had a division, and within different divisions they could offset profits and losses.

There was an OPG case just recently where there were pre-regulation losses that had to be -- it had to be determined who got the benefit of them.  There are a lot of cases like this.

This is the only case that I know of in which it is possible to make the case -- it's possible to make the assertion [redacted]

And so I would like the opportunity to put that to this Board:  Does the standalone principle go that far that, if [redacted]                        it still can be recovered by the ratepayers?

That's not the same thing as saying the tax is deferred, or things like that.  That's not the same thing.  And so we have the clearest case.  I will tell you the genesis of this issue, the reason why School Energy Coalition is in this case at all, is this:  Normally, when the Board makes decisions about these things, I have to go back to my client and explain them; right?  I don't always agree with them.

And so I go to the client and I say, Well, we didn't agree with this, but here is the rationale behind it.  Here is why it makes sense.  They will say, Okay, we still don't agree, but we understand.  There is a rationale.  It makes sense.

In this case, I have to go back to my client and say to them [redacted]                                but the Board is deciding that the ratepayers still have to pay it.  And so our view is that, yes, there is a standalone principle that's applied in a number of cases, but there is a higher principle, a more important principle, and that is, in cost of service, only costs that are actually paid get recovered from the ratepayers.  That's how cost of service works.

It takes a lot to make an exception to that.  We do have an exception.  Cost of capital, for example, is an exception where the Board has said, We are not going to use the actual cost of capital.  We are going to, instead, have a standard calculation method for cost of capital that's going to apply to everybody, because that way it's fair between all the utilities.  That's an exception to the rule that only actual costs get paid.

But in this case -- and so my friend can argue an exception to be made in this case, too.  We want to put it to the Board that if you are going to make an exception, make it straight up:  This tax [redacted]            but we are going to let it be collected from the ratepayers, anyway, and justify that.

And I don't think the Board will do that.  And that's -- so you are right it's very similar to those other cases, and we are not saying that we have precedent on our side.  We don't.

MR. QUESNELLE:  If I understood you, Mr. Shepherd, you are saying it is akin to the deemed cost of capital structure, and, in that case, the Board has made an exception, but in that case, as well, it may never be that anyone will match the deemed structure that the Board has established?

MR. SHEPHERD:  Well, yes, but what the Board has done in that case is it has said this is a fairness issue.  We have a calculation method.  It's not whether cost of capital is a real cost.  Cost of capital is a real cost for every utility.

The question is:  How is it appropriately calculated?  And in order to make sure it is done fairly, the Board has a standard way of doing it.

That's not the same as saying, We will let you collect from the ratepayers [redacted]


[Page 15, line 5 has been redacted]


MR. QUESNELLE:  Thank you.

MR. SHEPHERD:  I would just like to -- I am not going to go through all of the factum.  You have read the factum.  You know the essence of these arguments.  I do want to comment on a couple of things that -- if I can find it -- that I believe should be brought to the Board's attention.

First, I want to make sure it's clear to the Board that we are not interested in what happens upstream from the limited partnership and its partners.  By itself, we don't care.  If my friend will simply say, stipulate on the record, [redacted]

we are happy; we don't need any more information; done.

He won't say that, but if he would, it solves the problem.  We only are looking at the upstream information, not because we are trying to find out some secrets, but, rather, because we are trying to find out where the tax is paid.

The question that was asked in the technical conference, Who pays the tax, when and under what circumstance, that's the essence of it.  That's what we want to know.  And if the tax is ultimately going to be paid in the Canadian company at some point in the future, just tell us that.  Show us the planning memorandum that was done when this structure was set up, which it clearly - it's hundreds of millions of dollars.  Show us the tax planning memorandum that says, Here is where you end up paying the tax.

I wrote lots of those planning memorandums, and I will tell you what it says -- I am pretty sure what it says.  What it says is, [redacted]

[Page 16, line 8 has been redacted]


And that's what we would like to see, because then if the Board still after that feels, yes, you should still collect the tax, nothing I can do about it.  But at least the issue should be put to you fairly.  I can't just say I think [redacted]                       That's not evidence.

I am asking for the evidence so that I can say in my argument [redacted]                      ; Board, please decide whether they can still collect it.  That's the first point.

The second point I want to comment on is --

MS. CHAPLIN:  Sorry, just still on that point, Mr. Shepherd.  Would another way -- one way of going about this is getting the information and determining, sort of in the first instance, if and when any taxes would ever within payable, and if your hypothesis is correct, you might have the evidence to show [redacted]                .

Would an alternative approach be to proceed on the assumption [redacted]           and allow the Board to determine the issue on its merits on that assumption, and then if the Board were to determine that if the tax is [redacted]        then some alternative arrangement should be made, and then go into the factual inquiry as to the specifics?

MR. SHEPHERD:  You are thinking pretty well along the same lines as I am in one sense, that this motion is, in essence, the first part of that.  If the Board decides on this motion that this material is not relevant because [redacted]                                     then it has decided the issue.  It has decided that the standalone principle operates a certain way.

So what my friend is arguing on this motion is exactly that:  Deal with the substantive issue now in his favour.  If you do, the information is not required; we don't need to have a hearing; we are done.

What you are then doing is a second stage of saying, if you decide that, no, there might be circumstances in which [redacted]                                   would be relevant to your decision, then -- you can decide that first, and then once you decided that issue - for example, you say, We would like to consider option 4 or option 5 - then you say, Okay, now what information do we need for that?

That's perfectly legitimate.  We would be happy with that.

MS. CHAPLIN:  Okay, thank you.

MR. SHEPHERD:  I want to make a second comment because -- part of the reason why it's argued that the standalone principle should apply to allocate all of the benefit of the losses to the loss company is this notion that the benefit, the tax benefit, should follow the losses themselves.

So that's not what actually happens in out in the real world.  When arm's-length companies deal with each other and somebody has losses, they don't make a deal and say, Oh, by the way, you, loss company, you get the benefit of this transaction.  It's shared, of course, because in order for the losses to have value -- the losses have no value at the outset, because unless you income, you can't save any tax from them.  There is no negative tax here.  So you have to find some income to attach to the losses in order to save some tax.

So what this transaction does, what this structure does, is it takes losses which otherwise have no value and it causes them to have value by attaching them to the transmission income.

My friend argues, Well, if we don't collect this money from the ratepayers, they get a windfall.  Our argument is no, actually if you take money from the ratepayers and you hand it to the [redacted]

[redacted] they are getting the windfall.  They are taking something they have, losses, and it's now being made -- turned into a cash value.  It's being turned into a cash value that they can't do themselves.  [redacted]

[redacted]                 They can only do it because of the regulated entity, so the windfall in fact is the other way.


In fact, and this is the reason why in the end we think it probably should be split up, is because either way is unfair to one side or the other.  The only way this tax saving can exist is if you have both the losses and the profits in the transaction.  If you lack either, there is no tax savings.  So, therefore, if two entities have to both come to a table to create a benefit, that should be shared.

So that's the second point I wanted to make.

Other than that, I think that our factum is relatively clear.  If you have any questions I am happy to answer them.

MS. CHAPLIN:  No.  I don't think we have any further questions at this time.

MR. SHEPHERD:  Thank you.

MS. CHAPLIN:  Mr. Buonaguro, did you want to go next?

MR. BUONAGURO:  Thank you.  I will be brief.
Submissions by Mr. Buonaguro:


MR. BUONAGURO:  Mr. Shepherd is modest in that he didn't mention that he is a tax lawyer, and I am modest in saying that I am not a tax lawyer, so I don't have his background in these issues.  So I am relying largely on him.  I would say a couple of things, though.

He discussed at length what I think is referred to as scenario 5 in his factum, which is where there is an allocation of the benefit of the matching of the losses and the tax liability to create tax savings [redacted]

[redacted]      I would just like to say in that particular scenario, the way I think of it, which I think may be helpful, is that the tax liability of the regulated company is an asset, and it's an asset that even if you were to apply a strict interpretation of the standalone principle, it's an asset that no company would give away for free.  It would sell it.  In this particular case, it would be selling it to, I think, the only available consumer, which is in this case [redacted]

[redacted]                But it is nevertheless selling an asset at a value, and I think that is one way to look at that scenario.

Having said that, I think it's important to recognize that at this point this is a motion to compel evidence in order to have a hearing so that we can make those arguments, so that the evidence is on the record to establish what the actual factual scenario is in order to determine whether or not one of those five scenarios or something else that Mr. Shepherd set out are supported by the evidence.

My only other comment is with respect to the suggestion that you may be able to proceed on the basis of sort of an assumption about what the facts are.  So I think the proposition was [redacted]

[redacted]           by the -- as a result of the GLPL transmission company, the regulated entity, that the Board could proceed to hear argument on that basis.  I think something like that is possible.  I think, though, that what would have to happen is that the company would have to concede as a matter of evidence or factual evidence that that is the case.

Otherwise you are getting into a situation where the Board makes an assumption, makes a determination based on that assumption and then one or more of the parties might say:  Well, that's great, but the facts are not that.  So if you made it, for example, if you made the assumption that [redacted]               and determined that scenario number 2 -- which is that [redacted]

[redacted]    the company doesn't get to recover -- the company would then be able to go back to its evidence and say:  Well, [redacted]                          and counter that argument based on the facts.

I just caution the Board that you don't want to get caught up in that.  I think that what in fact would have to happen is that the company would have to concede almost on an agreed statement of facts what the case is.  I also think there might have to be a little more detail in terms of what that concession is.  Simply saying that [redacted]

[redacted]    I don't think would be sufficient.  I think there would have to be some description as to why that's the case, because it may be that, for example, if there is nothing, if there was no PILs provision, then there would be a lot of companies out there who would never pay taxes, and on that basis they wouldn't be able to recover.  It's slightly different than this case, where I think that, at least at one level, [redacted]

[redacted]                                   There may be a distinction between two those fact scenarios, which may change the way the Board decides.  So I don't think it necessarily sufficient to simply say [redacted]

I think there has to be a description as to why that's the case, which leads back to what the motion is about, which is the School Energy Coalition trying to get on the record the evidence which, A, determines whether or not the tax is ever payable, and B, why that's the case, so that, C, the Board can make an informed decision about whether one of the five or other scenarios that are floating about as possible ways of treating the tax liability of the company, which one of those is appropriate or if something else is appropriate.

Subject to any questions, I think my very short factum is self-explanatory, and those are my submissions.

MR. QUESNELLE:  One thing maybe you can help me out with, Mr. Buonaguro.

The way you characterize it is whether or not that tax liability -- and you characterized it as an asset and referred to it as a transaction, that if sold, there should be -- the value should be recognized by the person who owns it to begin with, that being the transmission company -- if that notion is the key point for the test year, that what is happening right now and that those tax losses that are being recognized for the test year as far as establishing rates now, can that be looked at in isolation from the hypothetical question as to whether the taxes are ever paid?

Any company's organization structure is subject to change between rate cases.  Anything could happen, as between mergers and acquisitions, whatever happens.  The Board doesn't necessarily normally take a look at the long-term structure to determine what happens for any given test year and any given rate setting.

So when we just look at it in isolation, the characterization, as you put it, as to whether or not this has value and whether or not the benefit should flow to the ratepayers because it should be seen as a transaction if sold, can we look at that without looking at the long-term hypothetical as to whether it will always be that way?

MR. BUONAGURO:  I will answer the question.  I would suggest maybe give Mr. Shepherd an opportunity to answer the question as well, if he wants, because I think he might have something more to add.

But in the 2010 test year we have a situation where a regulated entity has a tax liability of $1.7 million.  The question is:  Do the ratepayers pay that?  Does the shareholder or owning companies or whatever the structure is [redacted]

[redacted]                     or is it something in between?  And I think maybe you are correct, that if you look at it that way and you come up with some sort of fair way of sharing it, then it doesn't really matter what the ultimate structure is, and so on and so forth.

If you come up with a sharing mechanism for it based on, I guess, policy decisions about what kind of value that asset has outside the company, it doesn't really matter how it gets there.

So for example, if we say that 1.7 million tax liability -- I don't think the value is going to be [redacted]   on that basis, just because no one is going to purchase the [redacted]   of liability for [redacted]   , because they won't get a benefit.  So why would the timber company buy it for [redacted]   ?  It wouldn't be a value.

By the same token, what I am saying is if we view it as an asset, why would the utility, the regulated company, give it away for zero dollars?  That doesn't make sense either.

So it's going to be something in between.  That's maybe where you are getting into a little more about why the evidence is necessary to find out exactly how these things arise.  We are starting to get more into the tax construct of it, than sort of this high-level view of it as an asset.  Like I said, I view it that way because it's sort of a clearcut, simple way for me to view what is going on here, and why intuitively we think that it's unfair that the company is able to reap [redacted]   of it when the ability to do that is generated, at least in part, by the regulated company.

MR. QUESNELLE:  In your view, we need to go further and gather more evidence, have more evidence on the record to make a determination as to whether or not that principle holds?

MR. BUONAGURO:  I am cautious –- well, one, if you were to prefer that principle over others, you would be precluding the argument, for example, that Mr. Shepherd has raised, if it turns out that a situation is that [redacted]   

[redacted]     then arguably the [redacted]   asset doesn't exist, because it's something that shouldn't be in the regulated company in the first place.  There shouldn't be that tax liability, because [redacted]   

So the example I am trying to make, I am not sure it's accurate, but, in theory, if regulated companies were exempt from income tax, if it were the case that a regulated company didn't have to pay $1.7 million, the asset doesn't exist.  And as part of what Mr. Shepherd is arguing is that if it's the case that the situation is such that [redacted]   

[redacted]          in which case there is no asset.  So you would be wrong by precluding that argument.

But if you don't come to that conclusion, so if the evidence doesn't show that [redacted]               and you come to the conclusion that there should be that tax liability on an ongoing basis for ratepayers, but at this same time [redacted]   

[redacted]   therefore, should be considered as an asset and some sort of sharing of that ability to match losses with the asset of the tax liability, if you come to that conclusion, then, yes, you don't have to worry about the intricacies of the corporate structure.

I just think you have to be careful, because the one argument makes that tax liability disappear, in which case there is no asset to share.

MR. QUESNELLE:  Thank you.  Mr. Shepherd, if you don't mind?

MR. SHEPHERD:  Sure.  I guess I look at the asset as the $1.7 million of cash.  The Board -- notionally the Board orders that the ratepayers pay $1.7 million of cash so that the company can pay it to the government.  The 
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So the question is:  Is that a legitimate transaction?  And so I think what Mr. Buonaguro is saying, is, no, that's now how you would normally see a fair transaction take place.

MR. QUESNELLE:  Thank you.

MS. CHAPLIN:  And you were finished, Mr. Buonaguro?

MR. BUONAGURO:  Yes, thank you.

MS. CHAPLIN:  Ms. Djurdjevic, does Board Staff have submissions.

MS. DJURDJEVIC:  We don't have any submissions in addition to what's in our factum, unless you have any questions arising therefrom.

MS. CHAPLIN:  Thank you.  The Board has no questions on that factum.  Mr. Keizer, are you ready to proceed?

MR. KEIZER:  Yes, I am ready to proceed.  I don't know what time you want to do -- we just started, so I guess it's too early to talk about the morning break, but...

MS. CHAPLIN:  How long do you expect to be?

MR. KEIZER:  I expect to be a little bit longer than my friends.  I would say probably 25 minutes, half an hour.

MS. CHAPLIN:  Why don't we hear your submissions, and then we will take our morning break and come back to hear Mr. Shepherd's reply?
Submissions by Mr. Keizer:


MR. KEIZER:  That's fine.  Let me start out by saying I think that there has been lots said in the various materials, factums and discussion this morning that seems to make the calculation of this tax allowance a lot more complicated and allegedly mysterious, I think, than it actually is.

Obviously, there have been lots of references in the factums to Bermuda companies, and I think also there has been a somewhat -- it hasn't been clearly dealt with in terms of the tax status of who the taxpayers are and where that tax burden is.  At least from the perspective from SEC and VECC and Board Staff, in their submissions, I think it has been a focus on the upward side of this tax structure.

What I would like to try to do is I would like to try to take the facts and simplify the facts and bring this to a point of, I guess, a kernel, so to speak, of the nub of the matter on relevance to try to simplify this and help you in that regard.

So the first thing I want to talk about is the structure and some of the key aspects of the corporate structure that we have here.  Now, the structure of Great Lakes Power Transmission LP is not complicated.  I mean, recognizing that the corporate org chart that has been filed has its complexity, and that's the upstream elements of this Brookfield organization -- and, to some extent I think it was filed because it mirrors the organizational chart that was filed at the time the MAAD application was done in 2007 and 2008.  So I think there was some consistency that was intended there.

The focus of this really is the partnership, Great Lakes Power Transmission LP.  That's what this is about, and it's clearly discussed obviously that GLPT is a partnership and it's partnership of Great Lakes Power Transmission Inc. - I will call that GLP Inc. - and Brookfield Infrastructure Holdings Canada Inc., and I will call that BIH.

The key fact is that GLP Inc. and BIH Inc. are taxable Canadian corporations.  They bear the tax burden and they bear the tax liability that arises from the income earned from the transmission business.  So they are taxpayers, and they have the tax liability and that liability ends with them.

There is no pass-through.  They file a tax return, and they record what their taxable income is and submit it to the government every year.  They are no different than any other corporation out there.  There is nothing that causes something to flow through to a higher level.  It's caught by their taxable obligations as taxable corporate entities at that level.

So because the responsibility for tax begins and ends with BIH and GLP, then it's our submission that the Board's inquiry with respect to the tax condition, the tax liability and the tax burden, should rest with respect to BIH and GLP Inc., which are the partners of GLPT.

Now, there's -- it's been very clear in the evidence of GLPT all the way through that the focus has been with respect to the tax allowance, the calculation of the tax allowance, and its relationship to the legitimacy of that to the fact that the partners are the taxable corporate entities.

So there is no look-through into the other structure above with respect to -- it's not like we continue along the train of limited partnerships until we keep going off into a tax oblivion.  Actually, there is someone who is filing a return here.  There is someone who is incurring a liability, and [redacted]   
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So I think that there is some assertion in Board Staff's factum and, to some extent, in SEC's factum it says somehow there is a pass-through happening here.  My submission is there isn't.

In fact, the analogy, as well, as we have highlighted in our factum, is it is no different than other applicants that come to you where we're looking at a tax allowance and the tax allowance happens to involve a corporation.  I mean, you don't -- although Union and Enbridge, for example, may have complicated structures, and other entities may do tax planning up above the applicant or the entities that are being considered for a tax allowance purpose, this Board has never looked through those corporate entities and said, Oh, by the way, let's have a look at the tax planning that you do and see whether you are paying zero or the full tax allowance.

And I don't think it's a zero sum game.  It's anything less than the tax allowances, obviously, that would be something that seems to be a concern or would be a concern to SEC.

So I think it's an unusual event for the Board in this case to say, We are going to treat this separate legal entity, the separate person before the law, this taxable entity, and we are going to ignore that fact and look through it like -- even though any other corporation in a similar situation before this Board, you wouldn't do that.

So I think that's the element of structure I wanted to bring to you and try to clarify.  The other aspect is we have talked -- there is a lot of discussion about the fact that this is a partnership, and that somehow this is a unique animal and it's something that obviously causes great consternation with respect to the payment of tax, and that somehow that because the entity is not taxable, the Board should seriously take that into consideration as to whether it permits the tax allowance to occur.

But, in actual fact, there has been other circumstances where the Board has had before it applicants which are not tax-paying entities.  And, by analogy, those situations are where a corporation has a division which carries on a regulated activity and comes to the Board and says, I am here as a regulated division, albeit in my corporate name, to actually apply for rates, and included within that is a tax allowance.

And I think that the fact that the partnership is not an issue, per se, in the fact that a partnership, although not a legal entity, the partnership itself is composed of legal entities.  So it's kind of unfair to say, Well, there is the partnership, and then there's the partners.  No, it's not that.  There is that partnership which is the partners; they are one and the same, indivisible.  They don't exist separately from one another.  When you speak of the partnership, you speak of the partners.

And I think in our factum -- I am not going to take you there -- we assert that fact, and I think that's a fact understood within the common law.

So you have BIH and GLP Inc., which are taxable corporate entities that are the partners.  Now, BIH is subject to tax, and it does have within it a regulated portion and an unregulated portion.  Island Timberlands is an entity that it owns and carries on an unregulated aspect, and Great Lakes Power Transmission obviously is the regulated aspect.

So it's no different than other entities that would come to this Board that would have regulated and unregulated portions within its business.  So for example, in the very recent case, Great Lakes Power Limited, when it was here for its distribution business and seeking rates for the distribution business at that time, Great Lakes Power Limited had a generation division, unregulated, and a distribution division, unregulated.  The distribution division had no legal standing as a separate person.  The distribution division was not a taxable entity.  It sought a tax allowance.

GLPTLP, the partnership, is not a separate legal entity.  It doesn't have a taxpaying ability either.  The partners do.

But nevertheless in Great Lakes Power Limited, the corporation, GLPL, it paid the tax.  And in this case, in GLPT, the transmission entity, the partners pay the tax.

So in substance, the circumstance is effectively almost identical.  So the fact that this partnership is a taxpaying -- not a taxpaying entity in terms of the recognition and the fact that the tax law recognizes the partners as the taxpaying entity, shouldn't cause a concern because the Board has seen it before, and it has seen it historically, as noted in the case that we have attached to our factum related to Consumers Gas, where at the time Consumers Gas was a division of Hiram Walker.  And the same issue came up, where there was offsetting losses and the standalone principle was applied.

So the structure is one that's workable from a taxable perspective in terms of establishing a tax allowance, and it's not unusual for this Board to consider.

So given that what we have, what has the Board typically done with respect to this?  Well, typically it's applied the standalone principle, and there is important reasons why the Board has applied this standalone principle.

And I think it's important that I would like to try to deal with some of those aspects.  I am not going to trudge through all the elements of the standalone principle, but I am going to deal with some key aspects relating to that principle.

I think, first of all, the standalone principle is fundamental, I think, in establishing just and reasonable rates in these circumstances.  And in our factum at paragraph 17, there is a quote we included there, which was a quote from a text called "Accounting for Public Utilities" by Hahne and Aliff, which is a respected text.  And I thought the reason we put it there is because I think it fairly succinctly summarize what the standalone principle is about.

Effectively, as it says there, if ratepayers are held responsible for costs, they are entitled to the tax benefits associated with the costs.  And if ratepayers do not bear the cost, they are not entitled to the tax benefit associated with the costs.

And then recognizing that, well, what do we mean by the costs?  And the quote goes on to say:  Well, when the risks are borne by the ratepayer, it's unfair to make the use of the business losses generated in those non-regulated entities to reduce utilities' costs in determining rates.  And by same token, when a company that has non-jurisdictional activities, otherwise unregulated, are profitable, the ratepayers have no right to share in the profits.  At the same time, they are not obliged to pay the taxes.

The essence of it is that there is an expense associated with this loss, and it's an element that has not -- my friend touched on it this morning in his oral arguments, but it's an element which has not been touched on with respect to the factum.  And it's a key component.  There is an expense associated with this loss.  The expense is that someone has gone out and spent -- I think the number that was referenced in one of the factums [redacted]

        to buy timber assets.  Those timber assets generate depreciation expense.  There is operational costs associated with operating that business.  [redacted] 

[redacted]         And I think there is also evidence from the technical conference that says but it's also subject to the economic circumstances at the time, as to [redacted]

[redacted]             Obviously in the test year, the evidence is [redacted]
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But the point is there is that expense, and that expense is incurred not by the ratepayer.  There is nothing in any of the evidence proposed by Great Lakes Power Transmission that says that that expense is recoverable in the revenue requirement.

And I think if you actually took the logic of SEC, then SEC would be saying, Well, we should have the benefits of the loss.  There should be no tax allowance, and by the way, so we will take the upside on that, [redacted]
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[redacted]                      we will pay the tax, but we are not going to pay the tax on the profits that you have earned, but we will take the benefit of any loss you get, which is exactly what Hahne and Aliff is saying.  It can only work one way:  If there is expense associated with the loss and the expense is not being paid by the ratepayer, why would the ratepayer then be entitled to the benefit of the loss?

So without the standalone principle, and to attribute that loss to the ratepayer and give them the benefit of no tax allowance, it's our submission that you effectively are resulting in rates that wouldn't be just and reasonable.

And the Board has traditionally agreed with that, and that's why we are effectively saying that what SEC is asking you to do is re-hear matters that have already been heard by the Board.  The Board has, in other proceedings, asked the question:  Will anyone pay the tax?  Should the ratepayers pay where the tax is not paid?  These are questions the Board has previously asked itself, and it's ruled on each of those bases on the standalone principle.  Why?  Because it's fundamental to establishing just and reasonable rates.

And it's also the fact that, it should be noted, SEC and Board Staff who have submitted factums in this have not produced one case which would establish that that principle should not be applied, that that should be applied in a different way, that that question should be answered in a different way.

MS. CHAPLIN:  No case from Ontario.  We do have the case in Alberta and we have the -- I believe it was a policy statement from FERC.

MR. KEIZER:  And I will deal with that when I speak to Board Staff's factum, but my view is they still rest within the same principle.

MS. CHAPLIN:  Okay.

MR. KEIZER:  Obviously, I think in the most recent case was the case relating to Great Lakes Power Limited which we cited in our factum and which dealt with it at that time, where the Board was very clear that it would be unfair to treat this expense any other way.  And we have quoted from that decision in our factum -- just for the record, at paragraph 26 -- where we have indicated in there what is the penultimate view of the Board of the time.  It said:

"It would be fundamentally unfair to take such losses into account when setting rates for regulated service.  To abandon the standalone principle in this case would give rise to the inappropriate result that rates for regulated service would be affected by the income or loss of a non-regulated business."


At the same time, they also, the Board, to show you how far back the precedents have actually gone, and I think it's a relevant quote, we also identified at tab N of our factum a decision from this Board relating to Lakeland Natural Gas.  And this was a 1965 decision which said that – and there I am quoting from the page highlighted in our tab under the provision for income tax, where it says:

"The applicant was not required to pay any income taxes in 1965 because, in addition to claiming for income tax deductions, capital cost allowance in excess of recorded depreciation, it was able under the income tax laws to carry forward tax losses from earlier years and apply them as a reduction of 1965 taxable income.  The Board is of the opinion that just as early losses were necessarily borne by the shareholders, the tax benefits in 1965 could not be obtained without application of such loss carry forwards should accrue to the shareholders."

Again, and effectively, it is for the same underlying principles that are there, and it's because of the recognition of that expense.  I think that quote is actually notable with respect to timing, because the other element of this, and the argument from my friend, is that is that timing -- is that there is a great deal done about 
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But I think what's important is that what the intervenors fail to se is that in every case where the Board would consider the standalone principle, there is a prospect in the years that are going to follow that [redacted]                Loss carry-forwards don't get carried forward for one year, and then end.  Loss carry forwards get carried forward for a significant amount of time.

So there could have been, as in the Lakeland case, early loss carry forwards that keep going on.  So there will be a period of time where, if it's no tax paid, okay, or it could be something much less than the tax allowance.  Is there really anything different between no tax being paid and something less than the tax allowance being paid?  Effectively they are the same thing.

So if somehow there is a deviation from the tax allowance, well, then that should be not allowed either, because somehow there was loss carry forward that we haven't quite used up yet?

So I think the fact is that in all cases where you would end up considering the standalone principle, and any case where there is a deviation, there would be the same thing.  There is always the possibility in those future years that there will be losses carried forward, and I think, as was noted this morning, there is always a possibility that corporate reorganizations take place, economic downturns take place, economic upturns take place, which could trigger tax.

There are all kinds of circumstances that could intervene.  Effectively, what we are being asked to do -- what you are being asked to do is take a tried and true principle which has been rooted in just and reasonable rates, chuck it out and say that based upon a hypothetical question, we going to entertain a new approach.

Why is it hypothetical?  It is because no one can read the future and no can read the future that far in advance.  Let's say the Japanese wood beetle comes over and eats every piece of wood in British Columbia.  Does that mean -- is that something we have to contemplate in this hearing?  It's all hypothetical.

What's relevant is what we propose in the test year.  What we propose in the test year is that the tax allowance is based upon income tax rates that are acceptable.  It's based upon revenue from the transmission company, and it's based upon the fact that there are taxable entities incurring a tax liability.

And they incur a tax burden and tax liability 
[redacted]                  If the loss is $1,000 and the income is -- from the utility is $600, then that means there is only a $400 loss that is actually enabled for that company to carry forward into the future, that the company would be able to apply against its future income.

If that's the case, they have given up something.  They have given up the ability to carry that forward and apply in future years when the company bearing the loss may have income.  So there is a burden, albeit not a cheque, but there is a burden there and there is a liability there, in the fact that you actually take that into account when you file your tax.

So I think what's relevant is that the test year is what -- the key timing portion of this, and that's what is before you today in the evidence.  And I submit that you have everything before you in evidence today to determine the tax allowance for the purposes of the test year.

So, therefore, I guess I have to question the relevancy of the line of inquiry that is proposed.  How can we say that the line of inquiry that's proposed is relevant if it ignores the fact that the parties before the Board are taxable Canadian corporations subject to tax liability required to file the taxes, or file their tax returns, identify the losses, identify the income and have diminished losses for future offset, and also be responsible for that tax?

How can you say that the line of inquiry is relevant, which I say you can't, if it's clear that the Board has previously considered other entities before it that were not tax-paying entities, such as divisions, and were able to establish a tax allowance for the corporate entity that would be responsible for paying tax?

How can you consider the line of inquiry relevant if the line of inquiry is on the basis of establishing an approach for which there is no support and for which would ultimately result in unjust and unreasonable rates because of a failure to recognize the expense incurred by the shareholder that actually generates the loss or the business that generates the loss?

So why -- how can you support that line of inquiry where the ratepayer would, in fact, make a windfall as a result of it?

And why is it a relevant inquiry - and I submit it isn't - because we are going to base it on a hypothetical and not upon the year which this Board ultimately has to rule upon, ultimately, upon the evidence, which is the test year in the application of an accepted principle of regulatory principle and law?

It's not a relevant line of inquiry.  And, so, in my submission, the motion should be denied.

Now let me turn to commentary related to School's factum and Board Staff's factum.  Sorry, actually, before I do that, I want to talk about just the specific questions first.  The questions that were asked -- and most submissions I think I have made apply to all of the questions that were asked.

With respect to the first question relating to BIH's budget, in my view, the issue of unregulated enterprise that BIH has is unrelated.  It's clear on the record what BIH's tax expectations are for the test year.  I don't think that there is any real need for inquiry with respect to that line of question.

And then with respect to the issues raised related to will the tax ultimately be paid or dealing with the corporate structure, the remainder of my submissions would apply with respect to those, as well.

I think the real issue is whether or not the tax allowance established in the test year, based upon accepted income tax rates for the entities identified as being taxpayer, applies.

Now, my friend has proposed in his factum four approaches, I guess, other than the standalone principle.  First of all, there is no support identified, no independent, objective support, with respect to the application of those approaches and the need for them to be adopted by the Board.  And I think they are all premised on notions that don't necessarily stand the regulatory test.

The issue of the standalone alternative where just because it's a partnership, you should exclude it, I don't think coincides with what the Board has previously done related to divisions, and I have set my submissions out in that regard already.  The issues of other approaches, as I noted, there is no report in respect of them.

MS. CHAPLIN:  Mr. Keizer, what do you mean no support?

MR. KEIZER:  Well, one is there's no other board or tribunal, necessarily, that I have seen from his factum that is applying them or using them or necessarily related to them.  So I note that from -- he is asking you to embark on a novel approach in the context of a hypothetical, but there is nothing that would necessarily point to you to say that this is something that's been applied elsewhere or used elsewhere.

MS. CHAPLIN:  And is it your submission that that is a requirement that would be sort of a criteria that the Board should apply to determine whether or not the line of inquiry is relevant or legitimate, and therefore the --

MR. KEIZER:  I think it's helpful for you to understand the strength of the –- are these approaches that are -- I don't know if this is too strong -- but are these whiteboard approaches, where basically we have kind of thought through different ways of doing it?  Or are these something that are established, based upon established regulatory principles, and what should apply?

And I guess I ask you to take due notice of it.  Is it binding or obligatory that you always have some basis for it?  Obviously, that's in the discretion of the Board to make decisions with respect to what it believes.

MS. CHAPLIN:  Thanks.

MR. KEIZER:  On the shared expense and shared benefit approach that was highlighted by my friend, I mean the issue I have there is the fact that I think what he is saying is that there is economies of scale of doing things together at times with an affiliate, and so therefore something that would have otherwise cost one amount now costs a lesser amount, and that you somehow split that.  But in actual fact, what you are splitting is cost that you are actually going to incur.  You are paying those costs, so you are getting the benefits of that economies of scale and you actually are paying the cost.  I don't necessarily believe that's analogous to this situation, where you are getting the benefit but it's not clear that you are paying the cost associated with that benefit.

I have dealt with, as well, the view about the nature of the corporations, and the sense I have is that implied within the factum that somehow there is a pass-through here, but I have dealt with the fact, the issue of it being a taxable Canadian corporation.

With respect to Board Staff's factum, I think there, I guess there are two aspects in that factum.

One is the issue of the nature of the structure, in terms of there seems to be a belief that there is a pass-through here, and that there is -- it's that there is no evidence on record as to which entity will bear the cost, having to pay the tax, given the flow-through nature of the corporate structure.

My submission is it's not a flow-through nature of the corporate structure.  There are two corporations that are in play here.  And so as a result, it's not a direct flow-through because of that.  So that's -- I disagree with their point at paragraph 13.

And I think, then, also the other is they look at the AltaLink case, and there they say that the -- in paragraph 19, they talk about three of four partners upstream of the applicant, where they look at who should pay the tax allowance, and they say three of the partners were approved to have the tax allowance approved as part of the revenue requirement.  One of the reasons why they were was because they were taxable Canadian corporations.  The one entity that was not was an entity owned by Teachers' Pension Plan, which initially was tax-exempt and then was converted to something, in which the Board felt that why would a tax-exempt status, tax-exempt corporation or entity like the pension plan want to bother establishing a taxpaying entity, because they have no benefit of tax planning.  And so the Board disallowed the allowance on that basis.

Well, GLPT and its partners are not tax-exempt, and so that one circumstance where someone was disallowed was because they involved a pension plan which was wholly tax-exempt because of the very nature of what it was.

They also make reference to the FERC policy statement, and one of the things is they provide where an individual has an actual or potential tax liability, and our submission is there is a potential liability here.  They have a tax liability, first of all, so there is an actual tax liability, and there is obviously and clearly any aspect that there is potential with respect to it, given the fact that there is evidence from the technical conference that says that the current situation involving Timberlands can be tied to the market conditions.

Now, in the submissions of Mr. Shepherd this morning, there were some items that I just wanted to touch on.

One thing that Mr. Shepherd asserted was that the losses have no value, but the losses, in my submission, do have value.  I mean that's why they are carried forward.  They don't expire immediately upon occurrence.  They are carried forward, and the reason why they are carried forward is because they are to offset future income.  They have value because that's what they intended purpose was.  It so happens that because you can consolidate the financial statements or consolidate the financial entities in this circumstance, there is an offsetting, but the losses in themselves have value with respect to future income that an entity would earn.

So I don't think you can actually say that any loss has no value.

I think, as well, that my friend also says:  Well, if [redacted]                 that's the reason why you should hear this.  And so it's –- [redacted]

       but if it was 50 percent, then that's okay, or if it was 10 percent, that's okay, or if it was 1 percent, that's okay.

So in my view, is whether it's zero, 1 percent, 5 percent, 50 percent, there is going to be a deviation between the tax allowance and the actual tax paid.  So to embark on the issue of will tax never be paid or who is going to pay the tax if tax is zero, there is always going to be a difference.  And those deviations at 10 percent could last for a reasonable period of time, or something at 5 percent, where you are only paying 5 percent of the tax allowance, could deviate for a considerable period of time.

Does that mean, then, that you have to every year go back and look at what the unregulated business is doing? You effectively would be regulating the unregulated business in that circumstance.

There is also the discussion about:  Well, [redacted]
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and then make a decision as to where it wanted to go from there and then come back and make that?  In my view, I don't think it has to make that assumption.  I don't think it even has to entertain it, because as we have indicated, the line of inquiry, in our view, is not relevant.

Also there was this discussion with respect to the tax liability being an asset, and that somehow that asset should be sold to Timberlands for value and then somehow there would be a splitting of that value between the entities.  But in my view it actually is the other way around.  The fact that the tax liability exists means that 
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[redacted]       So in actual fact, it's Timberlands that's incurring the adverse consequence by [redacted]

[redacted]                                       of the regulated entity, and if anything, the regulated entity should be compensating Timberlands for it, which I think typically would happen.  So I don't believe it should go in that direction.

There is also the fact that -- the assertion that there is no basis for the windfall, and I think that was related to the idea that the loss didn't have value, but it is an opportunity cost.  It is a cost.  The fact that those losses are not going to be there in the future, and, as a result, that's -- and they also have incurred the expense associated with the enterprise which has generated the loss, which is not correspondingly paid for by the ratepayer.

So summing it up, my submission is that the line of inquiry sought is not relevant; that there is no basis on the facts and there is no basis, with respect to law and legal principle, to continue forward with the line of inquiry; that you have everything before you today to appropriately make a decision on just and reasonable rates, including a tax allowance, based upon the facts; and that if anything should, on a go-forward basis, be done, we should proceed forward with final submissions on the tax issue, based upon the evidence currently before you, by way of a written hearing in order to complete the matter.

And subject to any questions you may have, those are my submissions.

MS. CHAPLIN:  The Panel has no questions.  So we will take our break.  Will 20 minutes be sufficient, Mr. Shepherd?

MR. SHEPHERD:  Yes.

MS. CHAPLIN:  We will return in 20 minutes.

--- Recess taken at 11:02 a.m.


--- On resuming at 11:25 a.m.

MS. CHAPLIN:  We are continuing in camera.

Mr. Shepherd, before you go ahead, I believe Board Staff had something.

MS. DJURDJEVIC:  Thank you.
Submissions by Ms. Djurdjevic:


We just wanted to respond to a couple points in Mr. Keizer's submissions which touched specifically on Board Staff's factum.

Firstly, Mr. Keizer's discussion of the AltaLink case, the three out of four partners were found eligible for a tax allowance –- which were found taxpaying entities, and therefore tax allowance was allowed to the LP.

Now, I just wanted to point out that in the AltaLink case, the inquiry does not end with just finding that there is a taxable entity.  The suggestion made by Mr. Keizer was that, well, in that case the Board looked up from the LP level, found these three taxable entities and said:  Well, there we have it, so there is somebody that pays taxes, therefore the tax allowance should be provided for.

But in the AltaLink case, that was not where the inquiry ended.  In fact, the Board at first instance made a conditional allowance, so they conditionally approved the deemed tax allowance as part of the revenue requirement, but sent the applicant away and directed AltaLink to calculate the appropriate amount and to include it in a refiling, and to provide to the Board all relevant information in that case related to the capital structure.  And upon receiving that information, then the Board would be able to determine whether an adjustment to the deemed income tax allowance was necessary or not.

So just to emphasize and I guess support SEC's point that you do need to enquire into quantums, not just find that here is a taxable entity, never mind how much they may or may not pay or whether it's zero or what, now, obviously AltaLink being an Alberta decision is not binding on this Board.  But in my submission, it's a very good discussion of looking beyond the LP, the non-taxable entity, and to find out where the tax liability finally does rest.

Just looking at paragraph -- and this is set out in my factum at paragraphs 17 to 20, so I am not going to repeat it, but just to point out the concern there.  Well, there is a discomfort for the Alberta Board to say:  We are just going to give you this allowance without looking at quantums, because they were concerned that the partnership structure may lead to approving an income tax allowance that would be significantly greater than the tax that's ultimately paid by the partners.

So Mr. Keizer suggested that if there is -- if the actual amount is not exact, then would this be a problem, and in my submission, I think that everybody would tolerate a deviation of 10 percent or $10,000, but in this case there could be about $1.8 million, well, probably is a $1.8 million discrepancy, and that is something that should give this Board pause and at least require some information on the record that would give us some clue as to what the amounts are, if any, and where they fall.

MS. CHAPLIN:  But don't we already have that because we have, I believe, the agreement -- and I think came out at the technical conference -- that [redacted]
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So my understanding of the inquiry of the disclosure is to go beyond the taxable partners to look into the structures behind that.  Was that the case in AltaLink or was it –- was the further inquiry limited to the taxpaying position of the partners?

MS. DJURDJEVIC:  Well, I can't say how far up the food chain they would have gone in AltaLink, but they stopped where they found that there was actual tax paid, not just taxable entities.  And I don't know if I have it.  There is - and I will find it later on - a chart in the AltaLink case that shows the percentages of the tax payable that was allocated to each of the partners, and there was some further decision, a compliance decision, after the initial case, where there were some calculations done about the rate and the amounts.  So it wasn't -- and in AltaLink, they were able to stop it because they found what they needed at that level.  If they hadn't, I mean if they found those corporations were further -- were not paying tax, were passing dividends up the corporate food chain tax-free, then they may well have looked further up.

MS. CHAPLIN:  Thank you.  Does that complete your further submissions?

MS. DJURDJEVIC:  Those are all my submissions.  Thank you.

MS. CHAPLIN:  Mr. Shepherd.
Further Submissions by Mr. Shepherd:


MR. SHEPHERD:  Thank you, Madam Chair.

This is a classic case of precedent versus principle.  My friend's argument is based on precedent.  He is a very fine lawyer, as we all know, and his approach is there are all these cases and they decide this sort of thing all a certain way.  It's all consistent, and you should follow that.  And that's legitimate, and, you know, good lawyering.

Our approach is based on principle, and we are asking the question:  What is a real cost?  In the context of cost of service, what costs should be recovered from ratepayers?

And, so, while precedent is useful and informative -- no question about that -- precedent is not the end of the game, because your jurisdiction is driven by just and reasonable rates and only just and reasonable rates.  The fact that other courts or some manual for accounting for utilities in the United States or the FREC or anybody else says:  You should do this this way, is useful information.  You can't ignore it, but it's not the basis on which you make a decision.  You make a decision on the basis of what is just and reasonable.

I am telling you what's obvious, but I guess I am contrasting the precedent-based approach of the applicant and the principle-based approach that we are attempting to follow.

And so my friend says:  The School Energy Coalition's arguments have no basis in any cases.  It's all brand new. Well, yes, it is all brand new, except the principle is not a new principle; you get to recover from the ratepayers costs that you incur to provide the service.  That's not a complicated principle.

So I have six points in reply.  The first is a minor one.  My friend says that the structure that is being used here is not a complicated structure, and having tried to explain loss utilization structures including limited partnerships to clients for years, I can tell you that most people have a problem with it.  And it is true that this is the only, as far as I know, the only regulated limited partnership in Ontario that is regulated in the sense that it is a rate-regulated.  Although there are quite a number of limited partnerships that are regulated in the sense of licensing-regulated, I think it's the only rate-regulated one.

Although we may find, this Board may find that if rate-regulated entities are allowed to not pay their tax -- collect the tax from the ratepayers but not pay it, keep it for themselves, we might see quite a few more of them.  Because why would a PowerStream, for example, set up their structure so that they have to actually pay the PILs if they can get around it?  Why wouldn't they keep the money?  So that's my first point.

The second point is:  My friend talked a number of times about the fact that there is no pass-through, there is no flow-through of tax consequences past the two taxable Canadian corporations that are the partners of the applicant.  And no pass-through, no flow-through, he said it a number of times.  And indeed, Madam Chair, you just said that this appears to be about what's happening upstream.  That's not our position at all.

We, in fact, don't think there is any tax paid upstream.  And my friend is welcome to simply say there is no tax paid upstream by anybody, and that problem is solved; we don't need to look upstream.  The only reason the upstream comes into force at all is we are trying to find out where the tax is actually paid.  [redacted]
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[redacted] we are looking for evidence as to where it will be paid.  If my friend will simply stipulate it will never be paid by any of the upstream entities, we can focus solely on BIH.  That's cool.

Indeed, the questions we have asked that were refused are primarily about that anyway.

I will say this, that it's not enough for my friend to say on the record there is no pass-through, there is no flow-through.  We have asked for evidence of that.  And his assertion by counsel that that's true, unless it's an admission by the applicant -- which I invite him to give.  Unless it's an admission of fact by the applicant, it's not evidence.

And he has made a number of assertions in his submissions, which I am going to get to in a second, which our response is, Show us the evidence.  We have asked for the evidence.  Show us the evidence.  So that's our second point.

The third point is the windfall argument.  I think I wrote this down exactly.  My friend said - I think I am quoting exactly - if the expense is not being paid by the ratepayers, why would they get the benefit of the tax saving?

So my response is, if the losses have no value without the regulated revenue, why should the value created by that regulated entity all go to the loss company?  It cuts both ways.

Now, that leads to the next question:  What's the value of the losses?  We have suggested the value of the losses is negligible or zero, perhaps, but negligible.  My friend says, No, there is a real value to these losses.

That may well be true.  If that's the case, the evidence we've asked them to provide will tell the Board that.  But the fact that Mr. Keizer says there is value to the losses is completely irrelevant.  Show us the evidence.  We have asked for it.

Part of the same thing is -- again, I think I am quoting my friend exactly.  I was writing furiously trying to get the exact words.  He said in his submissions:  The regulated entity should be [redacted]

[redacted]           because they have value; right?

And, indeed, that is essentially our option 5, which is, yes, we should [redacted]

[redacted] but the question is:  What is the price?  Is the price [redacted]             ?  Well, that's not what the market would say, we assume.  But my friend, if he wants to take that position that the [redacted]

then we have to look at, well, what's the [redacted]

         And we can't do that without the evidence we have asked for.

Our fourth point is this.  My friend has said, Well, School is taking the position that [redacted]
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[redacted] Isn't that the same principle?

Well, no, because there is a difference between whether there is a cost and when the cost is paid.  If this is really a deferral and [redacted]

[redacted]  which is what we have asked for in the evidence, by the way, if that's true, then that's a different issue.  That's about when a cost is incurred.  That's not about whether a cost is incurred.

If it turns out that the tax is payable in the future, then we may well make an argument [redacted]
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[redacted]                                             we may argue on valuation.  But first the Board has to know the facts on which that decision would be based.  We can't argue on it on the basis of my friend's assertion that there is value in the losses, but we don't know what it is.

Our fifth point is related to the analogy my friend uses to divisions of the same company.  It is, indeed, not an unreasonable analogy.  And, in fact, the Great Lakes decision that allowed the offsetting of losses and profits between two divisions, one of which was regulated and one of which was not, is an analogy to this situation.  I am not going to sugarcoat it; it's true.

It is not, however, clear that what they are doing today would be allowed in a division.  Would this Board allow Great Lakes, a regulated entity -- if it was a corporation, for example, would it allow it to carry on a timber business [redacted]                     every year?  Would you allow that?

I don't know the answer.  I have not reviewed it in detail, but I would assume there would be problems with ARC, there would be problems with the Transmission System Code, and the Board would have to concern itself with whether it is appropriate to have transmission assets at risk for an unregulated business, particularly one that 
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I don't know what the Board would decide.  It's certainly inconsistent with the pure utility concept that the Board has used over the last few years.

So I am not reaching a conclusion on that.  All I am saying is there a limit to the divisional argument.  Yes, the division is an analogy, but they can't -- I think they may not be able to do this through a division, so the question is:  Can they do it through different method to achieve the tax benefit?

The last point is the most important one, and that is, while my friend's central argument is that whether or not there is tax payable is not relevant, throughout his submissions he, again and again, came back to the notion that tax will be paid.  A tax liability is being incurred.

So he said, for example, the partners, quote, "bear the tax liability", the partners, quote, "incur the tax liability", the partners pay the tax.  If you do pay the tax later, he says, then you have less losses.  You might have a change in economic conditions [redacted]

[redacted] They incur a tax liability [redacted]

[redacted]       They have given up something because of these losses.  He talks about the future when the company [redacted]          on the timber business.

That may all be true, but I think my friend has made our point, because if those things are all relevant -- and those are only a few of the quotes.  If you look at the transcript, you will see 50 times in his submission where he makes the point they are incurring a liability in the future; it is going to happen sooner or later that
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If that's relevant to his submissions, then it's not a question of what he says about it.  It is a question only of whether you need evidence on that fact.  So he asserts, yes, there will be a liability in the future.  It's central to his argument.  That's fine.  We accept that.

Where is the evidence?  Show us the evidence as to when that tax will be paid, under what circumstances, so that then the Board can determine, yes, tax is payable [redacted] and it's this much, and, as a result, we think that this is the right answer for the test year.

But my friend can't argue to you there is a tax payable, there is a liability that's going to happen, there is something that's costing the shareholder, without -- and then in the same breath say, And we are not going to give you the evidence on that.

If it matters to him, let's see the evidence.  And that's exactly what we have asked for.

So, in conclusion, I would say this --

MS. CHAPLIN:  But the evidence you have asked for doesn't go to that question, because it doesn't go to a forecast, a long-term forecast of the profit and loss of the current structure nor does it go to -- I mean, wouldn't pursuing that require us to go into an inquiry of all the potential hypotheticals of future corporate structures, future timber markets?

MR. SHEPHERD:  No.  The -- how do I put this?  The reason why [redacted]                    is not because the timber business loses money.  And this is why we have included all the upstream information about the cash flow from the timber business, because they don't think it's losing money.  They report to their shareholders, Look at how well we are doing in the timber business.  And, yes, there was an economic downturn, so we only made this much instead of this much.

They don't think they are losing money at all.  The reason [redacted]                                       is because of a tax component, a tax rule that says even though you cut seven-tenths of 1 percent or nine-tenths of 1 percent of your timber each year, you can take deductions if you cut 15 percent every year.  And because of that - because of that - [redacted]                     It's not because they are actually losing money.

MS. CHAPLIN:  Well, why is this Board concerned with 
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MR. SHEPHERD:  Because they are taking these tax deductions -- and I am trying to make the distinction between losses in a business and tax deductions.  They are taking these tax deductions and they are making them available to the regulated entity so that [redacted]
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Then they are saying, Okay, well, since you have to pay it from the ratepayers, it goes to the shareholders.  You don't have to pay it to the government.  You can give it to the shareholder.

So our assertion is if, in fact, you are doing a tax shelter transaction, which you are, then what you should be doing is paying a fair price for the tax shelter ability.

The questions we have asked turn to this exactly, because we asked -- the central question is the one where we said in the technical conference:  Tell us when you are going to pay tax, or who is going to pay this tax, when and where and under what circumstances?  And we don't need to know the exact year; we don't need a specific forecast.  Just tell us:  It's going to be 20 years out.  Just tell us:  This set of facts is what's going to be the taxable event.  [redacted]
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So the other question we ask is:  Give us your tax planning memorandum.  We asked it twice.  Two of the refusals are that same thing, because that tax planning memorandum is going to say:  Here is the deductions you have available in the timber business.  It's a special deduction that you get even though you don't actually lose the money, and if you can find another entity to sop up those deductions, you can save all those taxes.  You can keep all those taxes for yourself as extra return, in effect, and [redacted]                          because the structure of the timber business.  It will never happen.

And they will also say:  But by the way, if you don't find a way to sop up these losses, the losses will expire in 10 years and then they will be worth nothing.

And so we want to see that memorandum that says that.

Of course I am taking a big risk here that I will convince you to order its production and it won't say that, but, hey.

MR. QUESNELLE:  But back to our earlier conversation, Mr. Shepherd, that whether or not we can make a determination on that hypothesis, [redacted]

     and as you describe it, because of the tax it's not an exemption but a tax treatment afforded to the timber company, it operates in perpetuity, producing deductions at a certain rate, how is that -- how does that diminish the standalone principle in your mind?  If the standalone principle -- and going back to that basically the taxes should be recognized where the activity that derives the tax should be, that's where you think of the liability being created -- how is it that within the corporate family there is a particular company which is receiving a tax treatment designed for that company which -- it's not unique.  You know, there may be other tax approaches to other companies, what have you, where in the standalone principle does it make allowance for unless the other company, unless the unregulated business is receiving a tax treatment, germane to that activity, that type of economic activity?


MR. SHEPHERD:  Well, I have two comments on that.  First of all, I think that the special tax treatment is distinguished from the situation in which you actually have a money-losing business.

So, for example, you had OPG losing money in its generation business, really losing money -- not through some tax gimmick but actually losing money -- and then they had loss carry-forwards because of real losses -- they really spent the money -- and the Board said the tax benefit follows the losses.  Now, I don't happen to like that result, but you can understand the rationale behind that.  They spent the money, they get the tax benefit associated with it.

But here that's not the case.  This is not the situation in which they actually spent the money and incurred the losses.  They have a capital asset in which the tax rules allow them to get special treatment.  But they can't use, they can't create value from that, unless they have some revenue from somewhere, some profits from somewhere, taxable profits.  That's the only way they can create value from it.  So they are doing that and they are saying they don't want to share, they are not willing to share the benefit that comes from their losses and the profits, they are not willing to share that benefit.

And we think that a fair result is to share the benefit.

So that's the first point.

And then the second point is:  I think we accept the fact -- I mean I could argue all around it and try to distinguish it, but the fact is the standalone principle as it has been used in the past, if you apply it just in very simple way, is exactly what my friend says.  You just ignore anything except the calculation of the tax on a pretend basis, as if the tax is payable.

And we are saying this Board has never had a situation before where it's put so starkly that the standalone principle, if applied in this case, means you recover a cost that is not a real cost.  And so we are asking you to say:  No, the standalone principle has limits and this is one of them.  I don't think I've ever --

MR. QUESNELLE:  Do you see a distinction between the timber company and its tax treatment and the AltaLink Limited partner which was a tax-exempt?

MR. SHEPHERD:  Yeah, we were just talking about that on the break, and yes, I think there is a distinction.

So, for example, you have at this Board at least one regulated entity that's a tax-exempt entity, one of the transmission companies, I think, that doesn't have to pay tax.  And, so, could you argue:  Well, this is not a question of having some losses to offset.  This is a question of you just -- this is not a cost to you ever.  I guess the answer is that's true, that's a legally tax-exempt entity.
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Is that different?  Yes, probably, but I think that fundamentally it is much the same.

MR. QUESNELLE:  Back to the principle approach?


MR. SHEPHERD:  Yes.

MS. CHAPLIN:  Did you have anything further?

MR. SHEPHERD:  I am done –- oh, no, I am not, sorry.

MS. CHAPLIN:  I interrupted you with a question.  That's why.

MR. SHEPHERD:  I thought okay, that's done.  No, I am actually at the conclusion, but I will make it brief.

Our view is that the Board can make a decision, this Board Panel can make a decision that whether or not any of this tax is ever payable doesn't matter to the question of whether there should be a tax allowance.  If you make that decision, we agree that it doesn't matter whether the tax is ever paid or borne as a cost to anybody, it still should be included in rates.  If you make that decision that the tax allowance should be recoverable anyway -- it's that application of the standalone principle that my friend argues for -- then we agree the information we have asked for is not required.  It is irrelevant.  And in fact, neither is final argument.  This proceeding is done, because that then determines the last issue that's before this Board.

In any other case in which you don't make that decision on the substantive issue, then the information on when or whether the tax is payable is relevant, and the questions we have asked are directly related to that issue and therefore an answer should be ordered.

And if the Board determines that, that some or all of this information should be provided, then in our view there should be an oral hearing next week.  We would be happy to do it; we are ready next week, but that the applicant should be advised that they should have a witness here who is knowledgeable on the tax structure and can answer questions about how this tax structure works.

And those are, in fact, our submissions.

MS. CHAPLIN:  I have just one final question, Mr. Shepherd.  Do you make a distinction between -- I mean I think I have heard your arguments that Mr. Keizer has made some assertions which you feel would need to be substantiated with evidence, but do you make a distinction between a tax liability and a tax payment?  I mean I think what we have established on the record is that [redacted]
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[redacted]                 -- I think that's agreed – but nevertheless, the tax liability did rest with the partners, and [redacted] 

[redacted]       but the liability still exists.

MR. SHEPHERD:  I will answer that in two ways.

First of all, in the tax business, you talk about tax liabilities different from tax payments, because much of tax planning is about ensuring that although you technically have a tax liability, you never actually have to pay it.  You defer it indefinitely.  There is a principle that we teach first-year tax lawyers, which is:  A tax deferred is a tax not paid.  You defer it long enough, you don't pay it.  And you can prove that mathematically, in fact, to several degrees.

And so I guess I look at a tax liability as simply a fiction.  It's not really anything, unless you are actually going to have to pay something at some point.  So that's the first point.

But I think that the second point is that my friend is talking about a tax liability as if it is something that has some value to it, some -- you know, a liability is something you actually have to pay.  So let me give you an analogy.

If I am a regulated entity and I incur a liability to pay somebody in the future, but I am actually never going to have to pay that -- I am incurring the liability, I agree.  I will pay you in the future, but I know I will never have to pay it - for whatever reason, it doesn't matter - because there is some error in the document that makes it not legally binding.  Will you allow that to be recovered from the ratepayers, if you know in fact that they are never going to have to pay it?

I think the answer is, no, you won't allow it to be recovered from the ratepayers unless it has to be paid in the future, and so that's what we are saying is the difference between a liability and the payment.  A real liability, yes, indeed, it should be considered.  Here, where there is no real liability, in our view -- or at least we will find out from the evidence.  If there is no real liability, then that is not a recoverable cost, in our view.

MS. CHAPLIN:  Again, do you make a distinction between -- my understanding on the evidence to date, for 2010, the forecast is that the transmission company would have -- if it were completely on its own, would have to pay tax in an amount of about $1.7 million, but [redacted]
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[redacted]  The only future potential liability is if that situation ultimately changes and the timber company, for example, its deductions don't work the same way.

So why for 2010 is it relevant to look anything beyond saying, Look, [redacted]
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MR. SHEPHERD:  The applicant will have OM&A expenses, for example, in December that it won't actually pay in December.  It agrees to pay them.  They are absolutely related to 2010, but it doesn't actually pay them in 2010.  It pays them in January 2011, February 2011.

And we wouldn't for a second say, Well, that's not -- you shouldn't be able to recover those because you didn't have to pay them in the test year.

In this case, you have a tax liability, so-called, which [redacted]

[redacted]           That's what we want to know.  And so if, in fact, they were able to say, [redacted]


[Page 68, lines 9 and 10 have been redacted]

[redacted]        The fact that we have used up these losses will mean that we don't have them available and taxes will be paid, and that's our fault.

MS. CHAPLIN:  But they won't be paid in respect of the 2010 year.  They would be paid in respect of the 2012 year, or whatever year the --

MR. SHEPHERD:  Well, they would be paid in respect of the losses that were eaten up by the transmission business.  So in terms of causation, they would relate to the 2010 year.  Now, that's not what the answer is going to be, of course.  But if that was, then it's legitimate for the Board to say, Well, it's a liability in 2010, so standard accrual accounting; use it in 2010.

But if their answer is, No, it's not going to actually ever come to roost, then I think you could generally say, Well, then it's not actually a liability in 2010 and it is not something that is a cost.

The centrepiece of this is:  What is a cost?  And if something is never going to be paid, does it still count as a cost?  That's the question.

MS. CHAPLIN:  Thank you.  We have no further questions.  I believe we are concluded.  The Panel will -- we would prefer to issue a public decision, so we will wait and issue a written decision.  For those purposes, we will want an agreed redacted transcript.  I think since we are concluding at noon today, we are going to ask that the parties submit a redacted -- a transcript with the proposed redactions by noon tomorrow.  Is that feasible?

MR. KEIZER:  That's fine.

MS. CHAPLIN:  Any other matters before we adjourn?  Thank you very much.

--- Whereupon the conference concluded at 12:01 p.m.
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