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NO REQUESTS WERE ENTERED DURING THIS MOTIONS DAY

Friday, November 17, 2006

‑‑‑ Upon commencing at 9:30 a.m.


MR. KAISER:  Please be seated.  The Board is sitting today in connection with a motion filed on October 26th by the Low‑Income Energy Network asking for different orders, including an order relating to eligibility for costs.  

May we have the appearances, please.


APPEARANCES:

MR. CASS:  Good morning, Mr. Chair, Fred Cass for Enbridge Gas Distribution, and David Stevens is with me this morning.


MR. KAISER:  Thank you, Mr. Cass.


MR. MANNING:  Good morning, Mr. Chair, Members of the Panel.  I am Paul Manning with the Low‑Income Energy Network, and I appear for the LIEN network.


MR. KAISER:  Thank you, Mr. Manning.


MR. SMITH:  Good morning, Mr. Chair, Members of the Panel.  Crawford Smith from Torys on behalf of Union Gas Limited.


MR. KAISER:  Thank you, Mr. Smith.


MR. MILLAR:  Good morning, Mr. Chair and Members of the Panel.  Michael Millar on behalf of Board Staff.  With me is Mr. Richard Battista.


MR. KAISER:  I understand we have Mr. Janigan by phone; is that correct?


MR. JANIGAN:  Yes, Mr. Chair.  Michael Janigan for the Vulnerable Energy Consumers Coalition.  I don't intend to be making submissions today, but I'm available to answer any questions from the Panel.


MR. KAISER:  Thank you, Mr. Janigan.  We appreciate your making this effort.  I'm sorry we don't have video.  We have all of these fancy screens but no video, but at least this saves you the trip.


MR. JANIGAN:  You may be glad that you don't have video, Mr. Chair.


MR. KAISER:  All right, thank you.  

Madam Reporter, when you record the appearances, indicate that Mr. Janigan is appearing by telephone.  

All right, Mr. Manning, do you want to proceed?


SUBMISSIONS BY MR. MANNING:

MR. MANNING:  Thank you, Mr. Chair, yes.  This is a simple matter, so far as LIEN is concerned, and a relatively simple motion, and I will keep my submissions very brief.  

LIEN is here for three reasons:  Compliance, caution and clarification.  


As to compliance, LIEN is trying very hard to work with Procedural Order No. 2, which grants eligibility for costs, but in limited circumstances, and they are doing their best to understand it and work with it so that they can assist this proceeding whilst doing justice to their constituency and their interest in the matter.


As far as caution is concerned, in Procedural Order No. 2, which dealt with issues of eligibility as to costs, which at page 4, in the third paragraph, if I may take you to that, you said, in that decision, that LIEN is a newcomer to these proceedings, compared to other long‑standing intervenors, and it should be cautious that it does not duplicate the efforts and expertise that others have developed over many years.  


So LIEN comes to this motion and brings this motion with a sense of caution, trying to understand the full ramifications of Procedural Order No. 2 in relation to its effects on the proceedings and the timing of the proceedings, and also in relation to its eligibility for costs.


Lastly and most significantly, it comes before the Board today seeking for clarification, most specifically, of the costs order, the order as to eligibility for costs made in Procedural Order No. 2.  

And I need to go back a paragraph on the same page, and I will read, if I may, in full, how the Board dealt with that issue so far as LIEN is concerned.  

"The Board rules at this point that LIEN is eligible for costs with respect to the matter regarding a rate affordability program, as confined by the Board below.  There is no duplication on that issue.  With respect to other issues, the Board is not prepared to make a ruling of eligibility for costs with respect to LIEN, given that there may be an overlap at the interest of VECC, Pollution Probe and GEC.  LIEN is free to bring an application for the cost eligibility at any time, relating to any other specific issue, or LIEN can participate fully, but must bear in mind that the Board will not award costs if it turns out that such participation merely duplicates the participation by those other groups."


So in terms of clarification, LIEN has three questions where it is seeking the Board's clarification by this motion heard today.  

Firstly, the Board ordered full eligibility, with Enbridge's agreement, on Issues Day, and I believe, Members of the Panel, that you have before you the transcript of Issues Day, and I would ask you to turn to pages 97 and 98 of that transcript.


I will read that exchange from line 22 on page 97 through to page 98.  

Mr. Millar said:   

"Mr. Chair, assuming we're finished with the VECC/LIEN matter, I don't know if you intended to register a decision or if the Panel intends to reserve."


You, Mr. Chair, said:   

"We'll reserve on that and try to get something out in the next few days.  Is that satisfactory, Mr. Manning?"


And I replied:

"It is satisfactory, but we're left this afternoon with making submissions without knowing our position on costs."


You replied that you understood the difficulty, and I made the suggestion:

"I had wondered whether it would be possible, indeed whether it would be acceptable, to Enbridge to agree that VECC and LIEN will be entitled to costs up to today in respect of the issues to be dealt with today, in any event.”

"All right, let me ask them.  That's a fair request.  Any problem with that, Mr. Cass?”  

"MR. CASS:  No, Mr. Chair.”  

"Good.  That is satisfactory?"  



"I would be grateful, yes, indeed", I replied.  

You went on:  "Let me check with the Panel."  

The Panel conferred. 

"That's fine, Mr. Manning. 

"MR. CASS:  Thank you."


That order didn't appear on Procedural Order No. 2, and so the first piece of clarification is to ask the question:  Should it not appear there?  We think it should.  We think it was ordered, and we think it was inadvertently omitted from Procedural Order No. 2.  


The second of LIEN's three questions for clarification is this:  LIEN was granted costs eligibility for the rate affordability program issue, but a decision on inclusion of that issue is an issue in the proceeding that was reserved for submissions.  


LIEN does not want to delay this proceeding and, therefore, needs to know if it can start substantive work on that issue, apart from the jurisdiction question ‑ such as the preparation of evidence ‑ and be protected for costs, or should it wait until the Board issues its decision on jurisdiction?  A simple point of clarification.  


If we wait until the decision for jurisdiction and LIEN then preparing evidence, then that will string out the timing, and there is no need or reason, so far as we're concerned, to delay proceedings unnecessarily, but the cost is an issue.  So we seek clarification on that point.  


Our third question for clarification is this:  LIEN made it clear at Issues Day ‑- and it was quite a lengthy dialogue during the day and the position moved backwards and forwards, but the transcript shows that LIEN made it clear that it could not know if it would wish to have participation in other issues without the opportunity to review the evidence and raise interrogatories.  


At that point, it would know if there are any specific issues on which it should seek full eligibility for its costs, consistent with Procedural Order No. 2.


I would like to turn back to Procedural Order No. 2 to explain why we need some clarification on that.  I'm still in the second paragraph on page 4, which I referred you to earlier.  

First of all, the Board will recall that it did not refuse LIEN eligibility for costs for other issues.  It only says:

“The Board is not prepared to make a ruling on eligibility for costs with respect to LIEN.”

There is also a suggestion that LIEN is eligible for an award of costs, but it runs the risk of less than the fuller award when it says, also in the same paragraph:   

“LIEN can participate fully, but must bear in mind that the Board will not award costs if it turns out that such participation merely duplicates the participation by those other groups.”  

The way LIEN reads that is that it is eligible for an award of costs and can participate; it just runs a risk at the awards stage.  

So, again, this is a point of clarification to say:  Well, we know what we need to do to see if we can identify our unique position, as the Board has put it, on other issues.  We can't do it before we know the position on costs.  The argument about that has taken place on Issues Day.  And we would like clarification and we ask for clarification consistent with the Board's admonition that we should be cautious in how we approach these matters. 


MS. NOWINA:  Mr. Manning, I have one question. 

     MR. MANNING:  Yes.  

     MR. KAISER:  I grant you there is some confusion on the record.  But you used today the term "protected for costs."  You understand or -– well, let me ask you, do you understand that parties get eligibility for costs all the time?  Eligibility.  

MR. MANNING:  Yes.  

     MR. KAISER:  That doesn't mean that they are protected or guaranteed that they're going to get any costs or 100 percent of the costs. 

MR. MANNING:  Yes, sir. 

     MR. KAISER:  All parties in this proceeding run the risk that at the end of the day the Panel that heard the case will make a determination and tax the bill that is submitted.  In many cases, it is cut down if it's deemed that their participation wasn't fully contributory or if there was duplication, and so on.  You understand that?  

MR. MANNING:  Entirely. 

     MR. KAISER:  Do you have any problem with that concept?  

     MR. MANNING:  No.  The Rules of Procedure deal with that entirely. 

MR. KAISER:  So if you have eligibility, if your client has eligibility for costs -- let's say I have eligibility for costs, eligibility for costs for any of the issues --

MR. MANNING:  Yes. 

     MR. KAISER:  -- that might arise, bearing in mind that you run the risk that you may not get your full amount of costs if the conduct in the case doesn't meet the usual standards that the Board applies.  Do you have any problem with that?  

MR. MANNING:  As long as it is consistent with the Board's Rules of Practice and Procedure for the award of costs, then that is exactly the terms under which LIEN operates. 

MR. KAISER:  I think the only thing the Board was trying to say over and above that - and this may be a bit of a nuance - was that we have in this case - and this was really the point Mr. Cass was making - an intervenor -- what we have found there is not direct duplication; we have found eligibility.  But there is an intervenor in the name of VECC that traditionally covers a lot of these low-income areas, and you recognize that. 

MR. MANNING:  Yes.  

     MR. KAISER:  We were exercising some caution that, as a newcomer, you need to be careful that you don't duplicate - and just sort of a word to the wise, if you will - that if you do duplicate, the Panel might be looking at you to be cut down on your award, as opposed to, say, 

VECC.  

You are comfortable with that concept?  Are you?  

     MR. MANNING:  LIEN are not comfortable with the idea that, as a newcomer, it automatically and, by that reason, takes second place to VECC. 

     MR. KAISER:  I'm just trying to sharpen the issue.  So your quarrel is with the newcomer nuance, the special burden on the newcomer?  

     MR. MANNING:  For this motion, no.  I am endeavouring to explain that LIEN are not comfortable with the procedural order in that respect, but are not seeking to challenge it in this motion.   

The point of clarification here is not how will the award of costs run, but it is not clear that, from what we see as a confusion in wording, that we are even eligible for an award in the first place. 

     MR. KAISER:  No, I understand that.  

     MR. MANNING:  That is our only point in this motion. 

     MR. KAISER:  Yes.  

     MR. MANNING:  As you asked me, sir:  Is LIEN comfortable with being the newcomer and automatically taking second place and, indeed, other ramifications of Procedural Order No. 2?  

I can't pretend that they are comfortable, but that is not the purpose of today.  LIEN has not instructed me to challenge that, but to seek clarification on the eligibility for an award of costs issue. 

     MR. KAISER:  All right.  I understand. 

     MR. VLAHOS:  Mr. Manning, can I just follow up on this one?  You referred us to page 4 on the second paragraph.  

And the Board did say:   

“Or LIEN can participate fully, but must bear in mind that the Board will not award costs if it turns out that such participation merely duplicates the participation by these other groups.”  

Wouldn't you read this as you are welcome to participate fully in the proceeding …

     MR. MANNING:  Yes. 

     MR. VLAHOS:  And you can ask for costs, but you have to be careful - okay, that is the caution - that you may not be getting your costs, if indeed there is duplication, okay. 

     MR. MANNING:  Yes, yes. 

     MR. VLAHOS:  So I am not sure what, on the issue of clarification, you are seeking on the eligibility of costs.  I am lost there.  

     MR. MANNING:  Let me clarify that, Mr. Vlahos.  

I do, indeed, read it in the way that you have just described, and I think that is exactly right.  

My concern is that earlier on the decision says, With respect to other issues, meaning non-rate affordability issues, the Board is not prepared to make a ruling of eligibility for costs.  

So which do I follow?  And today I ask:  Which do we follow?  Simple as that.  For us, for LIEN, this motion was a small issue of clarification.  Having seen the factor of my friends here, it is now inflated into something else, and perhaps I will have to deal with that in reply.  But these are very simple questions of clarification.  

There is one final matter; that is, simply as a matter of procedural fairness, LIEN has asked the Board to extend the time limits to allow it to do the things it properly needs to do when it has understood these points of clarification and, possibly, depending on how the discussion goes today and the Board's order, possibly in light of any decision on the question of jurisdiction for rate affordability.  

     MR. KAISER:  I think the reason that the confusion arose is when you asked for eligibility last day, it was coupled with the notion or the understanding that that meant you were going to get your costs; i.e., to use your language today, protected for costs.  It was something more than what we usually do in determining eligibility.  

That is the reason this confusion arose, and that is why I asked you at the outset today if you understand that when we make a ruling as to eligibility, it just means that you are eligible; it doesn't guarantee you costs.  

As long as you understand that, I think we can move on very quickly.  

     MR. MANNING:  Thank you, sir.  That is understood.  We are very familiar with the rules that govern the award of costs, rather than eligibility, and LIEN are satisfied with that procedure.  

And that concludes my submissions, Mr. Chair, Members of the Panel. 

     MR. KAISER:  Yes.  

Mr. Cass.  

SUBMISSIONS BY MR. CASS:

     MR. CASS:  Thank you, Mr. Chair.  I think I can be very brief.  

Yes, there was a relatively lengthy factum filed by Enbridge Gas Distribution in relation to this motion.  The main reason for that was a concern in relation to requests for extensions of times set out in the Board's schedule established in Procedural Order No. 1.  

I don't hear now that those requests for extensions are being advanced this morning.  It is more just these three points of clarification on costs, which I believe does simplify the matter tremendously.  

     MR. KAISER:  Let me just -- I don't think that is the case. 

     MR. MANNING:  That is not -- 

     MR. KAISER:  I think we're just dealing with the cost issue now.  We will come back to the matter of extensions and allow Mr. Manning to speak to that. 

     MR. MANNING:  You understood that correctly, sir.  We are still -- 

     MR. KAISER:  Anything on the cost issue, Mr. Cass?  

     MR. CASS:  Well, the two are interrelated, in my view, Mr. Chair.  Perhaps if I could take a step back and just quickly give you my view and review of Enbridge Gas Distribution as to how this motion should be approached.  

Essentially it is the position of Enbridge Gas Distribution that no further order from the Board is needed in relation to costs or timing or any other procedural matter.  

In order to address that, if I could take the case in two pieces.  If I could first leave the jurisdictional issue and come back to that, but just talk about the case as if the jurisdictional issue did not exist.  


Now, in relation to LIEN's request for costs, as I understand it - and I guess this is now under point 3 - LIEN is talking about its desire to review the prefiled evidence, decide if there are other issues that it might wish to pursue, and ask interrogatories on those issues.


Well, first of all, the deadline for doing that has already passed.  In my submission, there is no reason that LIEN, in respect of the deadline or in respect of costs, should be in a different position than any other party.  There is no reason that LIEN needs a special order dealing with either the costs or the deadline.  


If it ‑‑ as far as I know, I presume LIEN has the prefiled evidence.  Nobody can stop LIEN from reviewing that evidence to decide what issues it might wish to pursue.  It has the Board's direction on costs to allow it to know where it will stand, if it chooses to do that work, and make a claim for costs.  


There is no further order that is needed in that regard, and there is no need for any extension of the time lines.  

In my submission, LIEN has not made any case why it should be treated any differently from all of the other intervenors who met the time lines to get their interrogatories in.  


Now, VECC, for example, represents, as we know, a similar -- the Board has found not duplicative, but a similar constituency to LIEN.  It met the time lines upon receipt of the Board's decision on October 20th.  It had no difficulty reviewing the evidence and getting its interrogatories in by the time lines.  Again, my point is that there has been no case made for any special dispensation here.  


Further, if LIEN had any concern about taking these steps and not understanding what the Board said on costs, all it had to do to protect itself, so to speak, was go to VECC.  

If LIEN was concerned about taking any initiative without having the utmost certainty on its costs, all it had to do was go to VECC and say, You clearly read the prefiled evidence.  Is there anything in there of concern to low‑income customers that we should know about?  What are you going to be asking interrogatories on?  Then make a determination as to whether there are areas that LIEN would want to ask interrogatories on that VECC was not doing.  LIEN could have done the same with GEC and Pollution Probe.  

My point, simply, on both costs and procedural deadlines, is that there is nothing that suggests, in this case, that LIEN needs any special treatment.  In fact, it already has the advantage here of another party actively participating in the case that has a very similar interest to it, that it can coordinate with and cooperate with to be sure that it doesn't get itself in a position of any duplicative costs that it could ultimately then have some difficulty with. 


That's the overall submission.  

So then how has this changed in any way, I would ask, by the fact that there is this jurisdictional issue that remains to be determined?  In my submission, that is not changed at all by the jurisdictional issue.  


If the Board does rule that it has jurisdiction to hear LIEN's issue and if -- I think these are both big ifs -- and if the Board decides to do it in this case, then certainly Enbridge Gas Distribution would agree, at that time, there will be a need to revisit the procedure for the case, in light of what the Board decides.  


To do it in advance of the Board's decision, in my submission, is quite premature.  I don't think any of us here today can make a submission about what the procedure should be if the Board decides it has the jurisdiction on the rate assistance program and decides to exercise it in this case. 


So, in my submission, any further issues about costs or procedure relating to that jurisdictional issue can simply await the decision.  

In fact, that is the logical way to do it, and, in my submission, it would be illogical to go any further with determinations about costs or procedure on a matter where the Board has not yet determined whether it even has jurisdiction.  


So, in my submission, for all of those reasons, there is no need for any further orders.  There is no need for any special treatment of LIEN opposite other parties. 


To come back, then, just to, I guess, the two remaining questions about costs.  Yes, the company did make the commitment on Issues Day about costs that had been incurred up to that date.  I haven't reread the Board's decision in light of what Mr. Manning said this morning, but it was certainly my impression that that was implicit in the Board's decision, that that had been accepted, and there is no doubt about that. 


With respect to the costs of the jurisdictional issue, again, that being LIEN's point number 2, as I have already said, it is quite premature, in our submission, to even attempt to address that before the Board has decided if it has jurisdiction.


MR. KAISER:  Mr. Manning, is the ‑‑ leaving the cost issue aside.  We have dealt with that, and we will hear from Mr. Smith, of course.  But on your request for extensions, is it mainly to deal with issues that would arise with respect to the jurisdictional matter; i.e., the low‑income affordability plans?  


If you are going to file interrogatories or further material, would it relate to that issue?


MR. MANNING:  On that second question, we are just talking about the jurisdiction.  Forgive me, the rate affordability issue.


The question is:  Should we be starting work early to assist with the procedural time frame?  Because if we wait, as Mr. Cass is saying, until the decision is made and then we are asking the Board, for reasons of procedural fairness, to allow us sufficient time to then do the work of preparation of evidence after that, that pushes the whole time frame further on.  So it is probably correct that either ‑‑


MR. KAISER:  Why wouldn't you start early?  I don't understand your question.


MR. MANNING:  Because when we come before the Board ultimately requesting an award of costs, I dare say that Mr. Cass will be arguing then, particularly if we are not given the jurisdiction point, will be arguing that we incurred a lot of work prematurely, because we shouldn't have incurred the work of preparing evidence before we know that the jurisdiction question is settled.  


We are eligible for costs, but, as you rightly say, sir, it doesn't guarantee us an award of costs.  And I fully accept that you can't grant in advance full protection for an award of costs, but here is another question that certainly requires clarification:  Come the event, we put in our costs, we and experts -- expert witnesses and other consultants undertake a lot of time preparing this, and then the thing is challenged later on because the work was undertaken prematurely.  


I don't think you will hear Mr. Cass confirming that is not a point that he wouldn't take.


MR. KAISER:  Well, let's ask him.  I understand the problem now.  We ruled on eligibility on this issue.  There is no question we're going to hear jurisdiction, but we said, Before we spend a lot of time and money on this, let's find out whether we have jurisdiction.  


Mr. Manning's point now is:  Well, you and others, and the Board will be expecting him, should we find jurisdiction, to get moving on it.  So he is in a quandary.  Do I spend some money now?  If it turns out there is no jurisdiction, would I be disallowed costs?  


It is probably a legitimate question.  What would be your position?


MR. CASS:  Well, Mr. Chair, frankly, I don't think I could sit here today without knowing what the Board is going to say on this decision with respect to jurisdiction.


MR. KAISER:  Let's say ‑‑


MR. CASS:  And commit ‑‑ whatever that decision might be, Enbridge Gas Distribution will pay the costs up until then.  No, I don't think I can do that.


MR. KAISER:  Let's say he is cautious.  He has heard you and he says, Okay, I'm worried.  I don't know what the Board is going to do.  I don't know what position Mr. Cass is going to take.  I will argue jurisdiction.  I have been told I have costs for the legal side of this.  I'm not going to spend any money preparing evidence.  If there is jurisdiction, we will go to work then, and there will be a delay to deal with that.


Now, I would say this, Mr. Manning, if I recall the decision:  We did tell you there is no guarantee this issue, if we find jurisdiction, is going to find its way into this case; right?  So if that was true, then the delay issue, right, which would be the thing the Board would be concerned about and Mr. Cass would be concerned, could become moot, if you found jurisdiction?


You say, Well, I haven't spent any money preparing evidence.  I am going to need three months or two months or one month.  Well, fine.  Would that solve it?  I mean, are we now to an issue that you are going to be arguing this needs to be dealt with as part of this case, because you will recall the Board's decision on this?  We said we're going to hear this issue as to jurisdiction, but it is going to cause some delays if we find jurisdiction, no decision having been made on that, in any event.  But you understand that we have never given an undertaking we will be able to fit this into this case.


MR. MANNING:  That's understood and clear from the procedural order.


MR. KAISER:  All right.


MR. MANNING:  If it goes a different direction, say it were a generic hearing, then the timing issue would no longer be a problem for this case, at all.


MR. KAISER:  That is my point.


MR. MANNING:  That's understood entirely.  That must be right.


MR. KAISER:  Thank you.  

Mr. Smith.


SUBMISSIONS BY MR. SMITH:

     MR. SMITH:  Thank you, Mr. Chair.  I will just be very brief.  

Having heard Mr. Manning's comments with respect to the clarification he sought, I will briefly point the Board back to the procedural order and to page 4.  

The concern I have, and what I think the Board was trying to do was give an admonition to LIEN and to other intervenors that if you are seeking eligibility for costs, it is incumbent upon you to establish that you have an interest in the case, or a particular aspect of the case.  

What Mr. Manning had said at Issues Day - and I included this in my factum - was that at present LIEN has no interest in this case, other than the rate affordability program, and that was said on at least two separate occasions in response to direct questions from Member Vlahos.

So Union's concern is that it would be setting a bad precedent, frankly, if intervenors could come forward with no stated interest in the proceeding, seek an award of eligibility for costs, and say that they're not prepared to take any interest in the case unless they are given some sort of advance eligibility.  

The Board clearly said to LIEN that it wasn't prepared to do that.  And nothing has changed, in my submission, since that day in October.  Nothing has happened procedurally on the case, and LIEN certainly hasn't done any work.  

So I think where we're left is that Mr. Manning must be seeking something other than pure eligibility, and if it is just eligibility, then I say it is incumbent upon him to establish an interest in the case, and he hasn't.  

     MR. KAISER:  You say he has not?  

     MR. SMITH:  He has not.  He has not established and he has not indicated there is an interest.  I think it is incumbent on an intervenor to say to the Board, Here is why I am here and this is why I would like to have eligibility for costs.  

It should not be open to an intervenor to say, I would like eligibility to peruse the record and then I will let you know what I might be interested in.  And that is what I think is being asked for by LIEN, and that, in my submission, is objectionable.  

     MR. KAISER:  Thank you.  

Any response?   


REPLY SUBMISSIONS BY MR. MANNING:

     MR. MANNING:  Yes, thank you, Mr. Chair.  I will deal with the old presentation points first, if I might.  

I regret, I think I am compelled to address, at least in outline, some of the points made at length in my friend's factae, but I will try to be brief and deal with them in an overview, because a lot of them, frankly, are not relevant to this. 

     MR. KAISER:  Let's deal with his question.  

Mr. Smith raises another nuance in this whole issue as a matter of fundamental principle.  We have had a discussion earlier as to what “eligibility” means, and you have agreed and we have said that it doesn't guarantee you any costs.  It makes you eligible for costs.  

Mr. Smith has, as I understand his submission, a different view, and that is that to be eligible, you not only have to say, I represent a consumer group, but you say, Here is my specific interest.  You can't say, I'm just interested in having a look at this case, and see if I might find something of interest.  

I think that is where Member Vlahos had the problem too, to be fair to him.  You say very clearly, This one issue, we have an interest in, rate affordability, and that has a jurisdictional issue and we've got that on the tracks; we know how we are dealing with that.  

What Mr. Smith is arguing, which is actually Member Vlahos's position, is you don't have eligibility for other issues.  

Now, we have typically taken the view we don't decide eligibility on an issue-by-issue basis, to my knowledge.  You're eligible.  But this concept has come up there is a burden on an intervenor who seeks cost eligibility to at least specify the issues that he wishes to pursue.  

What is your position on that?  

     MR. MANNING:  The position is that that is straightforwardly unfair.  The reason is that if you -- there's some suggestion that LIEN can look at the evidence and form its ideas.  

It doesn't work that way.  We had lengthy discussion in which all members of the Panel were involved on Issues Day as to how these things arise.  Ultimately, although LIEN can indicate in general terms what its interest in the proceeding is likely to be, there is a great deal of extremely technical and voluminous evidence that needs to be considered by experts so that any interrogatories are focussed and are not wasting the party's time.  

LIEN does not do that and cannot do that until it knows its position on costs, at least that it is eligible.  

So quite simply, to take Mr. Smith's position, it denies parties, like LIEN, the opportunity to even get to first base in the way these proceedings go, and that effectively denies them the right to a fair hearing at that basic stage.

When we come down to working out issue-by-issue questions of eligibility for costs, then that is where I can see the Procedural Order No. 2 kicks in.  

I have to say that I don't think it is right that Mr. Vlahos was suggesting that we didn't have eligibility for costs.  He, in my respectful submission, read correctly a sentence from Procedural Order No. 2 which he said should make it clear that we were eligible for costs for other issues.  

I replied that I agreed entirely with that, and my only concern was that there was some confusion with the earlier statement that the Board were not going to make a decision on eligibility.  

So to get back to Mr. Smith's issue, I disagree vehemently with that.  I think if you want to deny the likes of LIEN access to participation in these hearings, then that kind of decision and things that flow from it would be entirely contrary to that and, in LIEN's respectful view, contrary to procedural fairness.  

     MR. KAISER:  I suppose, to be fair to you, what you are really saying is that we're imposing on you a burden that we're not imposing on other intervenors.  The other intervenors who we have accepted as eligible for costs, that hasn't been done on an issue-by-issue basis, to my knowledge.  We haven't told VECC that they're eligible for costs only on certain issues.  

     MR. MANNING:  That is my understanding, sir.  

But we are not here to fight that.  We are here just to ask for clarification of the position regarding VECC.  

     MR. VLAHOS:  Mr. Manning, if I can follow up.  I, first of all, want to make clear that I don't have a position.  I don't take positions.  Okay?  I hope that is clear to you. 

     MR. MANNING:  Yes, indeed, sir.  

     MR. VLAHOS:  I have questions, I may make certain propositions, but I don't take a position while I am sitting on this dais.  You understand that? 

     MR. MANNING:  I understand that.  Forgive me, sir, if I misrepresented -- 

     MR. VLAHOS:  But the last exchange seems to me that you have gone into a territory that I read from the factum of Union Gas is simply this being a request to amend the decision, not really clarification.  

You are asking the Board to change the decision in terms of LIEN being on equal footing, if you like, with VECC and the other parties.  

     MR. MANNING:  No, sir. 

     MR. VLAHOS:  What is your response to that?  You read the Union factum?  

     MR. MANNING:  Yes.  Well, firstly, Mr. Vlahos, that is entirely not what we are asking in our motion.  I mean, my friends have endeavoured to conflate what we are saying they're asking for with their own views and other agenda for this particular motion, but what Mr. Smith and 

Mr. Cass are saying in their factum submissions do not represent what LIEN are saying.  LIEN are asking for clarification in the way that I suggested. 

My response just now is a response to a hypothetical situation put to me by Mr. Kaiser to comment on something that Mr. Smith had said, and I was explaining what LIEN's position would be in those circumstances.  But as at today, we have a motion for clarification in the terms that I have said expressly.  We are not seeking to go further than clarifying Procedural Order No. 2 in the very specific way that I have outlined. 

     MR. VLAHOS:  Mr. Manning, lastly, have you been in touch with VECC since the last hearing that we had?  

     MR. MANNING:  Not substantively on issues.  When I come to -- I assume there is still some room for me to deal with my reply.  I am responding to questions, but I would like to deal with that point.  

MR. KAISER:  All right.  Please proceed.              

MR. MANNING:  I will start straight off with that point.  The idea that LIEN have to go to VECC to see if it can run our case for us is, quite simply, an attempt to have another kick at the can of a submission -- a motion that failed, the idea that we would be combined with VECC.  


There was an acceptance that we were an independent intervenor, and Procedural Order No. 2 has said what the respective positions on costs will be.  The idea that it is now going to be suggested that we will run our case through VECC, which is really how I heard it, is another kick at the can.  So I don't think that is appropriate.  


It is, of course, entirely appropriate that we should coordinate with other intervenors to make sure there is minimal duplication and the usual things that are consistent with the Board's procedural orders, but LIEN submits that it would do that anyway.  But that is not the same thing as what is being suggested here, which is to combine; and that was specifically dealt with in the previous motion, and specifically rejected.  


Why treat LIEN differently, I heard Mr. Cass to say, because there is no reason that we shouldn't have looked at the evidence and raised our interrogatories and everybody else had dealt with it on a timely fashion; specifically VECC? 


Well, it is quite simple.  VECC had eligibility for costs and were able to do the work with only the risk of how it may be dealt with in an award at risk for them, and LIEN didn't have that.  So we sought as promptly as we could, firstly, clarification of the issues.  We made the motion pretty swiftly.  

Secondly, we requested an appropriate extension of time to allow that to be dealt with.


We discussed the suggestion that the jurisdiction issue may make the matter premature, and that seems to have boiled down to an either/or issue.  It could either be that the jurisdiction issue is settled and we have to revisit ‑‑ the Board may wish to reconsider revisiting the time frame at that point, or the Board decides that it would be a good idea for LIEN to get a head start at the risk of some cost exposure to the utility and start work on its issues now.


Mr. Smith has made the point in his factum, and again today, that LIEN confirmed twice that it had no interest, apart from the rate affordability program.  Well, there was a very lengthy dialogue on that throughout the day.  


Frankly, it is clear - and I don't want to take the Panel through the whole thing - but it is clear that what LIEN -- what I said for LIEN, in the absence of instructions, was that the rate affordability was clearly the principal focus, but when, ultimately, my feet were put to the fire by Mr. Vlahos, I made it clear that I couldn't ‑‑ a couple of things. 


Firstly, I couldn't say that LIEN would walk away if the rate affordability issue were not included in the issues list, and I would need to take instructions; and, secondly, that it would not be possible to ascertain what issues may be of interest to LIEN and, for that matter, unique to its position, without the eligibility for costs to consider the evidence and raise interrogatories.  


I don't want to take the Board through all of that, but it will be clear from the exchanges through the day.  In the event I was unable to get instructions on the day -- and I made that clear at the time to the Panel.  


I have had instructions since, and my instructions are to bring the motion that I have -- because LIEN may want to have other issues, and no, it does not know what they will be, and no, it has not instructed experts or consultants to review and advise what those issues may be in a focussed way, because it has not got eligibility for costs.  And that is a complete picture of it.


I have a lot of notes on the other factae, but I don't want to take the Board through those in any detail.  My main concern is the fact that the parties, the utilities, are seeking to have another kick at the can of things that are gone or dealt with, in a different way.  


My friend Mr. Cass's factum spends an inordinate amount of time talking about jurisdiction, re-fighting jurisdiction, fighting the question of which forum they should be, endeavouring to pre‑empt the Board's decision on a matter in which there have been separate submissions.  


In my respectful submission, that is an entirely inappropriate use of the Board's time in this proceeding and, indeed, an entirely inappropriate use of LIEN's professional time.  

I trust that when it does come the moment for an application for an award of costs, that LIEN are not going to be criticized and cut down because it has had to spend the time of employing me to look through all of those in considering what counter-submissions should be made.  


In the event, having reviewed them in detail, I think that they are entirely extraneous to this motion, and I don't propose re-fighting a matter on which I have made detailed submissions, both orally and in writing and in reply submissions, on the question of jurisdiction.  


What I would respectfully suggest the Board may draw, from the way in which that has been dealt with, is that Enbridge have a fundamental concern about the strength of their argument on jurisdiction and felt, having seen the submissions back and forth, that they needed another kick at the can.  


And what is also crystal clear from that factum is that Enbridge is saying, If this is going to happen, please have a generic forum for it.  It is virtually a motion for a generic forum, conditionally, on resolution of the jurisdiction question.  


As I say, I don't propose taking up any more of the Panel's time unless it wishes to ask questions on particular issues in those factae, and I will conclude my reply there.  

Thank you.


QUESTIONS FROM THE BOARD:

MR. KAISER:  Thank you.  Just one question.  I think we understand your position on the cost ruling.  


The matter of asking for extensions, I think we understand, or it is agreed that any extensions that may relate to the jurisdictional issue, the rate affordability issue, we can deal with those later, after we have decided the jurisdiction question.  Everyone seems to agree on that.  


Does that leave any other extension requests that we have to deal with?


MR. MANNING:  I don't think so, sir.  I have endeavoured to focus as tightly as I can on things that are in prospect.  Obviously, if circumstances change, it will be very much within the Board's discretion to say.


MR. KAISER:  You are not asking for anything now over and above extensions that may be required to address rate affordability programs, should we find jurisdiction?


MR. MANNING:  That is all this motion asks for, yes, sir.


MR. KAISER:  Mr. Smith.


MR. SMITH:  I just wanted, Mr. Chair, through you, to ask Mr. Manning a question, which is if Mr. Manning is saying that he is not asking for an extension of time in which to file interrogatories of Enbridge on their prefiled evidence on issues other than rate affordability.  

And if the answer to that is "no", then I don't have any submissions on timing, because while I think I could try and slip some cost submissions in, I am not going to try and do that.  


But I wanted that issue to be clear.  If I have misunderstood --


MR. KAISER:  That's how I understood your response.  Is that correct?


MR. MANNING:  It is a proper question and I haven't, therefore, made myself clear, and it may be because I misunderstood the question.  Forgive me for that.  


If LIEN are to be granted eligibility for costs to review the evidence and raise interrogatories on other non‑rate affordability issues consistently with this motion, then we already passed the deadline.  We do need an extension consistent with the motion.  


So to that extent, yes, sir, we are also ‑‑


MR. KAISER:  But you are not asking for that for today?  Today the only thing you are asking is that we make it clear that in the event that we find jurisdiction with respect to rate affordability programs, the procedural aspects of dates of filing evidence and those time lines will be addressed by all parties at that point.  

Mr. Cass agrees with that.  


That is all you're asking for today; is that right?


MR. MANNING:  Let me understand that a little bit better, sir.  You are saying that if we wait until the jurisdiction issue is settled, then it may be appropriate at that time to revisit time frames?


MR. KAISER:  With respect to that issue.


MR. MANNING:  That would be entirely acceptable to LIEN.


MR. KAISER:  Is that acceptable to you?


MR. SMITH:  That is perfectly acceptable to me.  I just don't think that is actually what Mr. Manning is asking for.  I think he is asking --


MR. KAISER:  He is reserving his position, as I understand it.  He is not saying, No, I'm not going to ask any other interrogatories.  He's saying, I might.  You would have to come back before the Board and bring a motion.  

As you admit, you missed the timelines.  But you are not asking for an order now that we grant you some dispensation to go through the record and file late interrogatories, or are you?  

     MR. MANNING:  Sir, the motion does request precisely that.  

     MR. KAISER:  Okay.  

     MR. MANNING:  And my friend Mr. Smith is entirely correct to say that what I have just said moves position.  And I have moved position because I am endeavouring to work with what is comfortable and consistent for what I am anticipating -- the way in which I am anticipating the Panel may wish to move.  

Our ideal position is we could instruct one expert to review all of the evidence and raise interrogatories on all issues in one go now.  Mr. Smith is right about that.  If it assists the Board in working through the issue to put that part of it contingent on jurisdiction, I am not sure I see the reasoning for it, but we would endeavour to work with the Board.  

The principal request, to repeat myself, is for a motion -- forgive me, for an order which allows LIEN to instruct experts with eligibility forecasts to review all of the evidence and raise interrogatories on all issues now.

     MR. VLAHOS:  Mr. Manning, I need a clear answer on this.  Are you withdrawing clause D, or not?  

     MR. MANNING:  No, sir.  I am endeavouring to work with some flexibility, but -- 

     MR. VLAHOS:  What does that mean?  You said that.  I still don't understand.  

     MR. MANNING:  I think the clearest thing is to say I am not withdrawing clause D and I’m happy to rest on the motion as it currently stands.  I think the requests are there, thank you.   

     MR. SMITH:  Then I would have a submission in response to that. 

     MR. KAISER:  All right.  Thank you, sir. 

     MR. SMITH:  It is simply this:  The Board's earlier procedural order, as I said before, is an admonition to LIEN saying, Given that there maybe an overlap between you and VECC, CCC and GEC, you have to identify if there is a particular interest you have, and you run the risk if you can't.  

Mr. Manning has failed to identify any specific interest.  All of that, all of that is unique to LIEN.  But there is no reason why the procedural order needs to be varied with respect to timelines, because as Mr. Manning has made clear, he isn't looking for any different costs relief.  

So there is no reason, in my submission, why he can't undertake the work, or should have undertaken the work, reviewed the evidence and, just as he said before, been at risk that he may not be able to establish that LIEN has a separate interest from CCC or VECC.  

So, in my submission, there is no reason why any order should be made varying the timelines with respect to the other unidentified issues.  Jurisdiction, I quite agree with Mr. Manning, it is separate.  The Board has not made a ruling and it can be revisited.  But with respect to unrelated issues, in my submission, there is simply no merit to the position that the timeline should be changed at all.  

     MR. MANNING:  May I respond briefly to that, sir? 

     MR. KAISER:  Yes, go ahead.  

     MR. MANNING:  Simply this:  If it were clear from the outset that LIEN were eligible for costs but took a risk on what award there may be on those non-rate affordability issues, then Mr. Smith may be right.  But the fact is it is not entirely clear, for the reasons that I have already said.  

We raised that issue in a motion promptly after Procedural Order No. 2 was issued.  It has taken until now to come before the Board, which is beyond LIEN's control, and only once that question of eligibility is clear can or ought LIEN properly be expected to -- 

     MR. KAISER:  How much additional time are you asking for?  

     MR. MANNING:  The same time that we would have had if we had not been subject to these limitations from the outset.  I would have to check back with the procedural order -- forgive me, with the motion.  

Extending the dates in Procedural Order No. 1 for LIEN to serve and file its interrogatories on the applicant’s filed evidence by 39 days and for LIEN to file its intervenor evidence by 60 days.  That is what we requested, sir.  

     MR. KAISER:  What does this do to the case, Mr. Millar?  

     MR. MILLAR:  Mr. Chair, the current date for filing of intervenor evidence is –-

MR. BATTISTA:  Is today.  

     MR. MILLAR:  It was today.  So it would be an extension -- pardon me, is it 39 days, Mr. Manning, that you are seeking?  

     MR. MANNING:  Yes.  

     MR. MILLAR:  Sixty days, I'm sorry.  So that would obviously change the timelines of the case.  It would push everything back 60 days.  

     MR. KAISER:  All right.  Anything further?  

     MR. MILLAR:  Mr. Chair, I do have one final matter.  It should have been raised as a preliminary matter, but I didn't have the paper before me. 

Mr. Thompson has filed a letter that just came in after 9 o'clock this morning, which I have had a quick read of, are submissions on this very matter.  They are only just over a page long.  But I think, in fairness to Mr. Manning, before anything goes before the Board, he should have a chance to review it, and if he objects to it being filed, then he should have a chance to do so, I think, because arguably this is quite late.  

These factae were required, I guess, Monday or whenever it was, and this has just come in this morning.  I think, in fairness to Mr. Manning, he should have an opportunity to read this before it goes before the Board.  It is only about a page long.  

I don't know if we want to take a five-minute break. 

     MR. KAISER:  We'll take the morning break at this point.  That will give the Panel time to consider, on a preliminary basis, some of where we are in this, and you can have a look at Mr. Thompson's letter.

Mr. Janigan, are you still on the line?  

     MR. JANIGAN:  I am, Mr. Chair.  

     MR. KAISER:  I take it you have no submissions?  

     MR. JANIGAN:  Yes, we have no submissions to make on the matter, Mr. Chair.  

     MR. KAISER:  All right.  I don't think we have any questions for Mr. Janigan.  We can let you get back to work, if you would prefer.  

     MR. JANIGAN:  Thank you very much, Mr. Chair. 

     MR. KAISER:  Thank you for attending.  We will come back in 15 minutes.  

     --- Recess taken at 10:27 a.m. 

--- Upon resuming at 10:57 a.m. 

     MR. KAISER:  Please be seated.  

Mr. Millar, anything on Mr. Thompson's letter?  

     MR. MILLAR:  No, I did speak -– perhaps, Mr. Vlahos, you could press the on air button.  Thank you.  

I spoke with Mr. Manning, and he indicated he had no objection to the letter being filed.  I don't know if he has anything -- any comments on it, but I did circulate it to the Panel, so I imagine you have read it and I have nothing to add on it.  

I'm sorry, Mr. Chair.  I think it would be a good idea to give an exhibit number to this, since it is on the record now and at the same time to give exhibit numbers to the factae of the parties.  

So with your permission, the LIEN factum will be K.B.1; the Enbridge factum, K.B.2. 

EXHIBIT NO. K.B.1:  LIEN factum

EXHIBIT NO. K.B.2:  Enbridge Gas factum

MR. MILLAR:  The Union factum, K.B.3; and the IGUA letter dated November 17th, K.B.4. 

EXHIBIT NO. K.B.3:  Union Gas factum

EXHIBIT NO. K.B.4:  IGUA letter dated 17 November 2006

DECISION:   

     MR. KAISER:  The Board has heard submissions today with respect to the motion that was filed by the Low-Income Energy Network on October 26th.  This motion related to the Board Procedural Order No. 2, dated October 20th, 2006.  

     That Procedural Order acknowledged LIEN as an intervenor and granted LIEN eligibility for an award of costs.  

     LIEN has argued before us today that there is some confusion regarding the Board's decision with respect to costs.  

     In that decision, as all parties acknowledge, the Board ruled that both LIEN and VECC were eligible for costs.  As pointed out in that decision, to be eligible, parties must represent gas consumers.  

     There was a lot of discussion in that case as to whether the two intervenors, LIEN and VECC, represented the same interest.  There was some concern with potential overlap.  Nonetheless, the Board found that the two organizations were entitled to be intervenors and were entitled to participate separately, as the duplication was not such that would rule out their eligibility.  

Much of the discussion in this motion turns on what “eligibility of costs” means.  

     The Board has ruled that both VECC and LIEN are eligible for costs.  But as we have emphasized throughout this proceeding, eligibility does not guarantee a cost award.  No intervenor is guaranteed costs simply because they have been declared to be eligible.  

     The principles used by the Board in determining the amount of costs that will be awarded to any eligible intervenor is set out in the rules, and they are well understood.  It is a basic principle that there should not be any duplication of effort that leads to needless expense and delay.  

     Here, the Panel has set out one additional principle, but that is a principle that will apply in determining the amount of costs to be awarded in a case.  That decision is made at the end of the case based on the conduct by the parties.  Because there is a potential for overlap between VECC and LIEN, the Panel has said that LIEN is a newcomer to the process, would face a special onus to establish it hasn't duplicated the efforts of the long-standing intervenors, such as VECC.  

     But as to eligibility, LIEN is as eligible as VECC, or as eligible as any other intervenor that has obtained an eligibility status from the Board.  

     The other aspect of this motion relates to a request for extensions regarding certain timelines.  They fall into two categories.  The first relates to rate affordability programs.  There, as all of the parties are aware, the Board in the previous decision indicated that before proceeding further, the Board will hear submissions on jurisdiction.  And a date for a hearing on that matter has been set.  

     The Board is of the view that there is no need, at this time, to deal with the request for extensions regarding the filing of evidence until the matter of jurisdiction has been ruled upon.  

     The other category of time extension requested by the applicant relates to the other evidence.  The Board is of the view that there is no need to rule on that at this time.  It is entirely speculative as to whether LIEN will be raising any additional matters, as they concede they haven't looked at the evidence in any detail.  

     The Board is of the view there is no need to make a ruling with respect to time extensions that may or may not be necessary based on totally unknown circumstances at this point.  

     This completes the Board's ruling in this matter.  

Any questions, Mr. Cass?  

     MR. CASS:  No, sir 

MR. KAISER:  Mr. Manning?  

     MR. MANNING:  No, sir.  


PROCEDURAL MATTERS:

     MR. SMITH:  I have a question, and it may just be because I am not as familiar with the timelines.  But, Mr. Chair, you indicated that a date had been set to hear submissions on the jurisdiction of the Board with respect to rate affordability.  I wasn't certain whether a date had been fixed or not.  It matters not.  I just wanted to make sure I hadn't missed something.  

     MR. KAISER:  You are quite right.  I misspoke.  There was the 15-day hiatus that came as a result of the filing of the constitutional question with the Attorney General.  I misspoke.  

     Thank you.  

     Mr. Vlahos reminds me, Mr. Manning, that you had raised in your argument a concern that the agreement between the parties with respect to costs up to the date of the jurisdictional issue was not contained in the order.  Does that trouble you?  

     I think all of the parties agree that this is the case.  Do we really need to amend the order?  

     MR. MANNING:  If I understand from the parties that they will agree it is the case; in particular, from Enbridge. 

     MR. KAISER:  Is that so, Mr. Cass? 

     MR. CASS:  Yes, we do agree, Mr. Chair.  Thank you. 

     MR. MANNING:  I am content with that, sir.  

If I may ask for a clarification.  I didn't get a complete point of your first point on the jurisdiction issue. 

     MR. KAISER:  The request for extension?  

     MR. MANNING:  Yes. 

     MR. KAISER:  I said the Panel rules that any request for an abridgement of timelines or extension of timelines, with respect to that matter, could be dealt with once the Board ruled with respect to jurisdiction.  Obviously if we found we had no jurisdiction, it wouldn't be necessary to make any ruling. 

     MR. MANNING:  Yes, sir.  If I understood the eligibility question, it seemed to me, from what you were saying, that the Board agrees that LIEN is eligible, and that is what its Procedural Order No. 2 is intended to say, but the normal operation of costs awards and the rules for that will apply?  

Have I understood that correctly, sir?

     MR. KAISER:  Yes.  

     MR. MANNING:  Thank you, I am grateful. 

     MR. VLAHOS:  Mr. Manning, I'm sorry.  Subject to what the Chair also said, subject to the provisions that are in the decision about the status of LIEN with respect to vis-a-vis VECC and other parties that may -- that's clear to you; isn't it, sir?

     MR. MANNING:  I understood that, sir.  Thank you. 

     MR. KAISER:  Now, you did raise, in fairness, a more specific question, and -- I am not sure whether we are in a position to give you any guidance.  But the question, to paraphrase:  Should I be preparing my evidence in advance?  

     That is your decision, of course, but it might be prudent to wait, I would think, until the Board has made a ruling with respect to jurisdiction.  Bearing in mind what I have said - and this is in the initial decision - it is highly unlikely we would be able to fit this particular issue into this case.   We will have that discussion in the event the Board finds jurisdiction and, of course, will hear from all parties as to what the appropriate forum would be.  It is an open question.  We are not deciding that at this time.  

     Anything further, Mr. Manning?  

     MR. MANNING:  Nothing further, sir.  Thank you. 

     MR. KAISER:  Thank you, gentlemen.  

     --- Whereupon Motions Day adjourned at 11:08 a.m. 
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