
Scott Stoll
Direct: 416.865.4703

E-mail:sstoll@airdberlis.com

July 6, 2010

Ms. Kirsten Walli
Board Secretary
Ontario Energy Board
2300 Yonge Street
27th Floor
Toronto, ON  M4P 1E4

Dear Ms. Walli:

RE: Northgate Minerals Corporation
Application for Leave to Construct Transmission Line
Board File No. EB-2010-0150

We are counsel to Northgate Minerals Corporation regarding the Leave to Construct 
Application, Board File Number EB-2010-0150 (the “Application”). 

We are writing in response to the Temagami First Nation / Teme-Augama Anishnabi 
(“Temagami”) letter dated June 29, 2010, (the “Letter”) addressed to Mr. Howard 
Wetston, Chair of the Ontario Energy Board (“OEB”).  For your convenience, a copy of 
the Letter is attached hereto as Tab “A”.

Northgate wishes to provide you with information which speaks directly to the Letter, and 
in particular the facts which dispute much of its content.  Specifically, Northgate disagrees 
with the reference to:  (i) the statement that Temagami just learned of the Application 
yesterday (as it is factually incorrect); (ii) that there has been a failure by the Board to 
fulfill any obligation to consult with Temagami regarding the Application; and (iii) no 
issue that is to be determined by the Board has been expressly addressed in the Letter.

For the reasons set out herein, Northgate is of the view that the Crown’s duty to consult 
has been satisfied and there is no issue raised in the Letter that warrants granting a 30 day 
delay.
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1. Background

Northgate is redeveloping the Young-Davidson Mine (the “Mine”) which is located 
northwest of the Town of Matachewan.  The Mine operated for a number of years and then 
ceased operations.   The Mine is currently served by the 44kV system and has a load of 
approximately 3MW.  Northgate applied for leave to construct approximately 7 kilometres 
of 115kV transmission line (the “Project”) to extend from a Hydro One Networks Inc. 
(“Hydro One”) decommissioned line.  Hydro One is replacing approximately 47km of the 
decommissioned 115kV transmission line (the “Hydro One Work”) to connect the 
Project.  The Project is located within an old right-of-way that had been used to serve the 
mine during prior operations.  

Hydro One completed an environmental assessment in respect of the Hydro One Work and 
Northgate completed an environmental assessment for the Project.  Temagami was 
consulted regarding Northgate’s plans to redevelop the Mine. Further, Temagami was 
engaged as part of the environmental review for the Project.  Excerpts from the 
Environmental Study Report prepared by AMEC on behalf of Northgate are included at 
Tab “B”.  As part of the environmental assessment process, Temagami was provided with 
a copy of the (i) Notice of Commencement; (ii) Notice of Public Information Centre #2; 
and (iii) a draft copy of the Environmental Study Report on December 18, 2009.  
Temagami was invited, and provided with the opportunity, to provide any comments or 
express any concerns they had with respect to the Project. However, Temagami did not 
make any submissions or attend any of the public information centres regarding the 
Project. Temagami was silent about the Project.

Later, Chief Ayotte was provided with a copy of the Notice of Completion and the final 
copy of the environmental report on February 1, 2010.  Again, no comments were received 
from Temagami.

On April 9, 2010, as part of this proceeding, the Notice of Application was served upon 
Temagami.  A copy of the confirmation of service is provided at Tab “C”.  This was 
included in the Affidavit of Service of Carol Thomas dated April 22, 2010 which forms 
part of the record of this Application.   The delivery was signed for as being received. 

On April 9, 2010 the Notice of Application was published in the Northern News and the 
Timmins Daily Press.  The French version of the Notice of Application was published in 
the Kirkland Lake Northern News on April 9, 2010 and “Les Nouvelles” (Timmins) on 
April 14, 2010.  This information was filed with the Board as part of the affidavit of 
service of Carol Thomas dated April 22, 2010. 

A copy of the Application was published on the Internet on the Northgate website.
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On April 18, 2010 Northgate received a letter from Temagami requesting continued 
dialogue. Upon receiving this letter, Northgate and Temagami met on several occasions to 
discuss the Mine and the Project and any concerns Temagami may have. As part of this 
process, Northgate was advised by Temagami of concerns they had primarily with respect 
to testing and water quality issues related to the Mine. In working with the Ministry of 
Mines, Northern Development and Forestry, the concerns identified were adequately 
addressed or accommodated as part of the Closure Plan approval, which was received on 
June 29, 2010. No issues or concerns were identified with respect to the Project itself.

On June 11, 2010 Northgate makes its submissions in respect of this Application, closing 
the evidentiary record.  The submissions include a reference to the agreement with the 
Matachewan First Nation (“MFN”) and that Northgate had been meeting with Temagami, 
and others, to discuss the Young-Davidson Mine since 2006.  A copy of the consultation 
log with Temagami is provided at Tab “D”.  Temagami engaged on other aspects of the 
Mine but had not participated in the environmental review of the Project nor, prior to June 
29, 2010, had it participated in this proceeding. 

Northgate has entered into an agreement with the MFN, who have asserted that the Mine 
and its associated transmission lines are located within their traditional territories. MFN’s 
reserve lands are located within 10 km of the Project. Through this agreement, the MFN
provided their support for the project as a whole.

Specific to the Application now before the Board, Temagami was provided with all 
relevant information with respect to the Application and was invited to provide any 
comments or concerns they may have.  Subject to the Letter which identified concerns 
unrelated to the Project and which have been adequately addressed elsewhere, Temagami 
chose not to participate in the environmental assessment or the Application.  

2. The Duty to Consult

As the Board is aware, the duty to consult with First Nations arises where the government 
is to make a decision that may impact a right or a claimed right of such First Nation.  
Government decisions will not have the same potential impact, nor are all potentially 
impacted rights the same, so the nature of the obligation to consult changes. The Supreme 
Court of Canada in Haida Nation v. British Columbia (Minister of Forests), [2004] 3 
S.C.R. 511, 2004 SCC 73, see Tab “E”, described the duty to consult as follows:   

The scope of the duty is proportionate to a preliminary assessment of the 
strength of the case supporting the existence of the right or title, and to the 
seriousness of the potentially adverse effect upon the right or title claimed. 
The Crown is not under a duty to reach an agreement; rather, the 
commitment is to a meaningful process of consultation in good faith. The 
content of the duty varies with the circumstances and each case must be 
approached individually and flexibly. The controlling question in all 
situations is what is required to maintain the honour of the Crown and to 
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effect reconciliation between the Crown and the Aboriginal people with 
respect to the interests at stake.

Further, the obligation to consult does not create an obligation to agree, nor does it give the 
First Nation a veto over the Project.  Therefore, the mere fact that a First Nation does not 
agree with a decision does not mean there was a failure to consult.   Further, the First 
Nation has an obligation to make its concerns known – it cannot refuse or fail to engage 
nor can it frustrate the consultation process – the duty of good faith in consultation is 
placed on all parties.  

At all stages, good faith on both sides is required. The common thread on 
the Crown’s part must be “the intention of substantially addressing 
[Aboriginal] concerns” as they are raised (Delgamuukw, supra, at para. 
168), through a meaningful process of consultation. Sharp dealing is not 
permitted. However, there is no duty to agree; rather, the commitment is to 
a meaningful process of consultation. As for Aboriginal claimants, they 
must not frustrate the Crown’s reasonable good faith attempts, nor should 
they take unreasonable positions to thwart government from making 
decisions or acting in cases where, despite meaningful consultation, 
agreement is not reached: see Halfway River First Nation v. British 
Columbia (Ministry of Forests), [1999] 4 C.N.L.R. 1 (B.C.C.A.), at p. 44; 
Heiltsuk Tribal Council v. British Columbia (Minister of Sustainable 
Resource Management) (2003), 19 B.C.L.R. (4th) 107 (B.C.S.C.). Mere 
hard bargaining, however, will not offend an Aboriginal people’s right to be 
consulted.

3. The Nature of the Duty 

The nature of the duty is dependent upon the nature of the decision to be made by the 
Board and the nature of the impact and the potential claim of Temagami. The Board’s 
considerations in this Application are limited by section 96 of the Ontario Energy Board 
Act, 1998 (the “OEB Act”) to the interests of consumers with respect to price, reliability 
and quality of service. The Project is acceptable from each of these criteria, price, 
reliability and quality of service. While not an issue in this proceeding, the transmission 
line will have minimal potential environmental impacts. No issues were raised by 
Temagami during the environmental review. The Project is proposed in a previous 
electricity transmission corridor so there is little chance of any incremental impact. The 
Project is located approximately 110 km from the Settlement Area agreed to by Temagami 
and lies at the very edge of its asserted claim. For each of these reasons, Northgate 
submits the duty to consult is relatively low and that it has been fulfilled through providing 
notice to Temagami.
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(a) OEB’s Discretion is limited by the OEB Act

The Application seeks leave to construct an 115kV transmission line to supply the Young-
Davidson Mine Project. The Board, in considering such an application, is obligated to 
undertake the analysis based upon section 96 of the OEB Act, reproduced below:

96(1) If, after considering an application under section 90, 91 or 92 the 
Board is of the opinion that the construction, expansion or reinforcement of 
the proposed work is in the public interest, it shall make an order granting 
leave to carry out the work. 

(2)  In an application under section 92, the Board shall only consider the 
following when, under subsection (1), it considers whether the construction, 
expansion or reinforcement of the electricity transmission line or electricity 
distribution line, or the making of the interconnection, is in the public 
interest:

1. The interests of consumers with respect to prices and the 
reliability and quality of electricity service.

The Board does not possess the jurisdiction to consider the environmental aspects of the 
Project as part of this Application.  Nor does the Board consider archeological or other 
issues not related to the items specifically identified by the OEB Act.  These other issues 
would be, and were, properly considered in other venues such as the environmental 
assessment process.  Northgate provided the comments received on the environmental 
review in response to Board Staff I.R. #7. 

Finally, the Board’s focus is on the transmission line, not on the use to which the 
electricity is put by the customer.  The Divisional Court, in Power Workers Union, 
Canadian Union of Public Employees, Local 1000 v. Ontario Energy Board, 2006 CanLII 
25267 (ON S.C.D.C.) see Tab “F”, considered the Board’s authority in the context of a 
leave to construct (where the Board’s considerations are broader) and the Board’s 
jurisdiction is limited to those issues pertaining to the pipeline. Therefore, the Board’s 
considerations in a section 92 application are limited to the transmission line.

(b) The Potential Impact of the Decision

Northgate submits there is a very low, if any, potential impact to any aboriginal or treaty 
rights of the Temagami.  First, the Letter fails to articulate a specific right or how the 
Project may affect that right, and the Project is located at the far north edge of the claimed 
area, a significant distance from the settlement area.  Second, the Project is planned for an 
existing right-of-way that parallels an existing highway (and in some areas an existing 
power line) and travels through the Town of Matachewan. Northgate submits the proper 
consideration of the impact is limited to the issues before the Board, the impact on the 
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price, reliability and quality of service.  However, Northgate submits that even a broader 
consideration leads to the conclusion that the potential impact, if any, is minor.

With respect to the asserted rights of Temagami, the Supreme Court of Canada determined 
that they had no aboriginal rights to claim title to the claimed area in the Bear Island 
Decision [1991] S.C.J.No. 61. Their reserve lands are located far south of the Project, 
approximately 110 km, and any treaty land entitlement claim does not entitle a First Nation 
to select the location of any lands which may be granted, especially lands that are subject 
to third party rights. ( See: Platinex v Kitchenuhmaykoosib Inninuwug First  Nation 
[2007] O.J. No.1841) (see Tab “I”)

A review of the website of the Ministry of Aboriginal Affairs (Ontario) includes a map 
showing the claimed area and the settlement area.  A copy of the Ministry of Aboriginal 
Affairs summary of the framework agreement with the Temagami is provided at Tab “G”.  
From the map it is clear the Project is at the extreme north end of the potential claim, a 
significant distance from the settlement area. Moreover, MFN, who reside adjacent to the 
Project, have acknowledged this area to be their exclusive traditional territory.  Therefore, 
Northgate submits that the area in question, while within the area of the Temagami 
asserted claim, is not an area of central importance to Temagami. 

The route of the Project has been provided in the evidence.  Further, there were proposals 
that would have traversed a greater length through Temagami claimed territory.  Northgate 
chose a route that was within the prior existing right-of-way of the transmission line that 
served the prior mine.  This would limit the potential impact, in general, of the 
transmission line.  The route parallels an existing highway and will have a temporary 
minor potential impact during construction and even less potential impact thereafter.  
Because of the prior existing right-of-way, the area of construction has already been 
disturbed.  

It should be noted that even when additional routes were considered that traversed a greater 
and undisturbed area within the area of claim of the Temagami, no issues or concerns were 
voiced.  

As part of the environmental assessment the potential for archeological significance was 
reviewed.  It was noted that the location falls within the traditional area of the MFN. The 
MFN and Northgate completed a traditional knowledge investigation.  The MFN 
confirmed there were no traditional knowledge conflicts with the Project.  Temagami was 
aware of the process and did not raise any issues.

In light of the foregoing, Northgate submits that any duty to consult would fall at the low 
end of the spectrum, which Northgate respectfully submits has been adequately addressed 
through the evidence of consultation tendered with the Application.  If one only considers 
the very narrow issues before the Board, the duty to consult is lower still.  Neither the 
Independent Electricity System Operator, Hydro One Networks Inc., nor any other 
intervenor, has raised any technical issue which remains outstanding.  A System Impact 
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Assessment (Exhibit B, Tab 2, Schedule 6) and a Customer Impact Assessment (Response 
to Board Staff I.R. #6) were both completed and the Project is acceptable from a technical 
perspective.  Further, the Project is acceptable from its potential impact on the price, 
reliability and quality of service of electricity. 

4. The Obligation to Engage

The timing of the Letter is somewhat shocking given the late stage of the Project 
application process.  The obligation to engage was considered by the court in British 
Columbia in Heiltsuk Tribal Council v. British Columbia (Minister of Sustainable 
Resource Management), 2003 BCSC 1422 (CanLII), see Tab “H”, and the following 
excerpt is illustrative. 

[103]  The Heiltsuk take the position they have not been consulted at all 
with respect to the issuance of the licences and that any meetings held 
between the Heiltsuk and the Province or between Heiltsuk and Omega do 
not constitute consultation. 

[104]  In Ryan et al. v. Fort St. James Forest District (District Manager),
Smithers Registry, No. 7855 (BCSC) aff’d (1994), 40 B.C.A.C. 91, 
Macdonald J. dealt with the issue of whether the Gitksan could argue that 
there had not been adequate consultation when they had refused to 
participate in the process: 

¶ 23 I accept that the Gitksan are entitled to be consulted in respect of such 
activities. They do not need the doctrine of legitimate expectations to 
support that right, because the Forest Act itself and the fiduciary obligations 
toward Native Indians discussed in Delgamuukw, establish that right 
beyond question. However, consultation did not work here because the 
Gitksan did not want it to work. The process was impeded by their 
persistent refusal to take part in the process unless their fundamental 
demands were met. 

¶ 26 I accept the submission that the M.O.F. more than satisfied any duty to 
consult which is upon it. It was the failure of the Petitioners to avail 
themselves of the consultation process, except on their own terms, which 
lies at the heart of this dispute.

[105]  A similar finding was made in Halfway River First Nation v. BC 
(Ministry of Forests), 1999 BCCA 470 (CanLII), 1999 BCCA 470.  On a 
review of the consultation which took place in that case, Mr. Justice Finch 
held:

There is a reciprocal duty on aboriginal peoples to express their interests 
and concerns once they have had an opportunity to consider the information 
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provided by the Crown, and to consult in good faith by whatever means are 
available to them. They cannot frustrate the consultation process by refusing 
to meet or participate, or by imposing unreasonable conditions: see Ryan et 
al v. Fort St. James Forest District (District Manager) (25 January, 1994) 
Smithers No. 7855, affirmed (1994), 40 B.C.A.C. 91.

…

[114]   No authority has been provided to me to support the proposition that 
the right to consultation carries with it a right to veto a use of the land.  On 
the contrary, the Supreme Court of Canada has recognized that the general 
economic development of the Province, the protection of the environment 
or endangered species, as well as building infrastructure and settlement of 
foreign populations may justify the infringement of aboriginal title.  The 
government is expected to consider the interests of all Canadians including 
the aboriginal people when considering claims that are unique to the 
aboriginal people.  It is in the end a balancing of competing rights by the 
government.  Any accommodation must be done in good faith and honour.  
When dealing with generalized claims over vast areas, the court held that 
accommodation was much broader than a simple matter of determining 
whether licences had been fairly allocated.  (Delgamuukw, ¶ 165, 202, 203)  

…

[118]  In the circumstances, I find that the duty of the Crown to consult was 
adequately discharged by the Crown and Omega. The process has been 
frustrated by the Heiltsuk’s failure “to avail themselves of the consultation 
process, except on their own terms, which lies at the heart of this dispute”.

Northgate submits there is a duty on the part of the First Nation to engage in the 
consultation process.  The evidence is clear that Temagami was aware of the Project; even 
the Letter acknowledges that point. Moreover, any assessment of consultation must take 
into consideration all efforts to consult in relation to the project as a whole. During this 
process, any concerns identified, while not touching on the Project, were adequately 
addressed. Temagami was made aware of the environmental assessment relating 
specifically to the Project but did not raise any issues or concerns during the environmental 
review regarding the Project. It is submitted that Temagami either chose not to engage in 
the process, or did not engage as there were no concerns with respect to impacts on their 
asserted rights.  Further, as part of this proceeding, Temagami was served a copy of the 
Notice of Application, and there were several publications of the Notice of Application.  
Still Temagami did nothing with respect to the Project until June 29th, 2010.  To the extent 
there is any failure, it is a failure on the part of Temagami to engage. 
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Conclusion

Northgate has satisfied the requirements for the granting of leave to construct and where 
such requirements have been fulfilled, the Board is required under section 96 of the OEB 
Act to grant leave to construct the Project.  Temagami has been repeatedly contacted in 
regards to the Project and Application.  Temagami failed to come forward with any 
concerns until the last second, which concerns are not related to the matters before the 
Board. Despite knowledge, and participating actively in other aspects of Northgate’s Mine, 
Temagami remained silent.  Such silence is not consistent with the good faith obligation to 
engage during consultation.  

Finally, Temagami has raised no concern directly related to the Project and the issues 
before the Board. Any technical issues regarding the Project have been adequately dealt 
with through the System Impact Assessment, the Customer Impact Assessment and this 
Application.  Environmental issues are considered in the environmental assessment 
process, which is not being considered by the Board.  Even there, no issues were raised by 
Temagami.  Any concerns that arose during the consultation process with respect to 
potential impacts associated with the Mine generally, either as conducted by Northgate or 
the Ministry of Mines, Northern Development and Forestry have been adequately 
addressed, as evidenced by the approval of the Closure plan. 

The Board should proceed to issue a decision on the Application and should deny the 
request of Temagami for a 30 day extension period.

All of which is respectfully submitted. 

Yours truly,

AIRD & BERLIS LLP

Original signed by,

Scott Stoll

SAS:ct
Attachments

cc Intervenors in EB-2010-0150
cc Chief Roxane Ayotte, Temagami First Nation
cc Chief John McKenzie, Teme-Augama Anishnabal
cc Chris Bentley, Minister of Aboriginal Affairs
cc Doug Carr, Assistant Deputy Ministry and Secretary for Aboriginal Affairs
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