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ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, 
S.O.1998, c.15, Schedule B;

AND IN THE MATTER OF an Application by Natural 
Resource Gas Limited for an Order or Orders approving or 
fixing just and reasonable rates and other charges for the 
sale, distribution and storage of gas commencing October 
1, 2010.

SUBMISSIONS OF
INTEGRATED GRAIN PROCESSORS

CO-OPERATIVE INC. AND IGPC ETHANOL INC.
IN

RESPECT OF MOTION

1. IGPC Ethanol Inc. and Integrated Grain Processors Co-operative (“IGPC”) filed a notice 

of motion on August 3, 2010 in respect of several unresolved issues related to IGPC and 

Natural Resource Gas Ltd. (“NRG”) in EB-2006-0243.  On August 9, 2010 the Ontario Energy 

Board (the “Board”) issued Procedural Order 5 (the “Procedural Order”) indicating that 

responding materials to the Notice of Motion should be filed no later than August 27th, 2010.    

The Procedural Order joined the motion under EB-2006-0243 with the current rate proceeding.  

More specifically, the Procedural Order requested parties to address how such issues differed 

from those being considered in the rate case and the appropriateness of the Board to deal with 

contract disputes that do not impact rates.  
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2. It is IGPC’s position that the Board has the exclusive authority to determine the issues 

raised in the motion and that the issues should proceed as part of EB-2010-0018.  Most of the 

issues in the motion are the same issues that need to be determined for the purposes of setting 

the rates NRG is permitted to charge.  Finally, the relief requested is consistent with the Board 

fulfilling its statutory objectives of consumer protection and rational expansion of the gas 

distribution system.

3. IGPC submits that NRG bears the onus in its rate application (EB-2010-0018) of 

demonstrating that its costs are appropriate and that it has failed to provide convincing evidence 

to support its application.  IGPC, as the largest ratepayer within NRG’s franchise and as an 

intervenor in this rate proceeding, has contested the costs claimed by NRG in its Application.

THE ISSUES RAISED BY THE MOTION

4. This motion raised the following issues:  

(a) a determination of the Actual Capital Cost of the Pipeline, in accordance with the 

Pipeline Cost Recovery Agreement (“PCRA”);

(b) a determination of the Actual Aid-to-Construct, as defined in the PCRA, that 

IGPC was obligated to pay to NRG and the resulting net payment required to be 

made to IGPC;

(c) the amount of the financial assurance that IGPC is obligated to provide to NRG

as financial security for the Pipeline and for the delivery of gas as set out in the 

PCRA and the Gas Delivery Agreement (“GDC”);

(d) a determination of the appropriate awarding of costs: 

(i) related to the emergency motion held in June 2007 to deal with NRG’s 

refusal to execute certain agreements to permit the Facility and the 

Pipeline to be built;
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(ii) related to a second motion conducted in the Town of Aylmer during 

February 2008 held by the Board on its own motion regarding NRG’s 

demand for $32 million in financial assurance; and

(iii) the costs of IGPC in this motion; and 

(e) a determination of the ability of IGPC to recover costs related to the improper 

nomination of gas by NRG that occurred prior to start-up of the Facility in 2008.

The Broad and Exclusive Jurisdiction of the Board

5. The Board’s authority is set out by section 19 of the Ontario Energy Board Act, 1998, 

S.O. 1998 Chapter 15, Schedule B, (the “OEB Act’) which provides, “The Board has in all

matters within its jurisdiction authority to hear and determine all questions of law and of fact.” 

6. The Ontario Court of Appeal recently considered the authority of the Board in a 

contractual dispute between certain landowners and Union Gas Ltd. (“Union”).  Union was 

successful when it brought a motion for summary judgment on the basis the issues were within 

the exclusive jurisdiction of the Board.  The decision was appealed to the Ontario Court of 

Appeal which confirmed the Board’s exclusive authority over matters within its jurisdiction.

Section 19 provides that, in the exercise of its jurisdiction, the Board has “in all 
matters within its jurisdiction authority to hear and determine all questions of law 
and of fact.” This generous and expansive conferral of jurisdiction ensures that 
the Board has the requisite power to hear and decide all questions of fact and of 
law arising in connection with claims or other matters that are properly before it. 
This includes, inter alia, the power to rule on the validity of relevant contracts and 
to deal with other substantive legal issues.

Snopko v. Union Gas Ltd. [2010] O.J. No. 1335, (2010) 317 D.L.R. (4th) 719 
(On. C.A.) at para. 27 (hereinafter “Snopko”). (See Tab A)

As the appeal must be resolved on the basis that the Board has exclusive 
jurisdiction to determine all issues of law and of fact arising from the appellants’ 
claim against Union, it is unnecessary for me to deal with the alternative grounds 
for dismissal of the claim advanced by Union.

Snopko at para. 31.
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7. The Court of Appeal acknowledged the Board’s exclusive authority where the dispute is 

within the Board’s jurisdiction. Therefore, the issue becomes whether the OEB Act, expressly or 

impliedly, grants the Board with jurisdiction over the subject matter. The Board’s jurisdiction has 

been interpreted broadly as noted by the courts:

“It is clear that the legislature intended to vest in the Ontario Energy Board the 
widest powers to control the supply and distribution of natural gas to the people 
of Ontario.....”

“In my view the statute makes it crystal clear that all matters relating to or 
incidental to the production, distribution, transmission or storage of natural gas, 
including the setting of rates, the location of lines and appurtenances, 
expropriation of necessary lands and easements, are under the exclusive 
jurisdiction of the Ontario Energy Board.”

Union Gas Ltd. v. Dawn (Township) (1977), 76 D.L.R. (3d) 613 (Ont. H.C.J.) at 
p. 625 and 622. (see Tab B)

The jurisdiction of the Ontario Energy Board is very broad.  It is charged with the 
regulatory and quasi-judicial functions covering the entire field of energy within 
the Province of Ontario. 

Ontario Energy Board Re: (1985), 51 OR (2d) 333 at page 336. (see Tab C)

8. Where the Board determines the issue to be within its jurisdiction, which is exclusive to 

the Board, the Board must decide the issue as the parties have no recourse to other venues in 

such matters.  As the Board has exclusive jurisdiction, the Board must have the power to 

determine the appropriate remedy and the ability to enforce the remedy.  The Board 

characterized the nature of its role as:

The third factor upon which the Board’s ability to compel service and approve 
contracts is based upon the inherent role of a regulator.  This underlies the 
invocation of the doctrine of jurisdiction by necessary implication to ensure the 
Board has the power to approve contracts and compel service.  This doctrine 
attempts to ensure that a regulator with a broad mandate will have the tools to 
fulfill that mandate.

Re Contract Carriage Arrangements for the Consumers Gas Company Ltd., ICG 

Utilities Ltd. and Union Gas Limited, Ontario Distribution Systems, E.B.R.O. 410-
II/411-II/412-II. (1987) at para. 4.74 (see Tab D)
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9. Where there is a contractual dispute, the Board is neither bound by the terms of the 

agreement nor is it precluded from effectively adding terms to the agreement.  In a recent 

dispute between Union Gas Ltd. and NRG, Board proceeding EB-2008-0273, the Board ordered 

NRG to provide unaudited quarterly financial statements to Union as part of the agreement 

between Union and NRG.  The Board stated:

It is a condition of this Order that NRG file its 2008 Audited Financial Statements 
within the four month deadline. And the Board further orders NRG to provide 
Union with unaudited quarterly statements within 60 days of the end of each 
quarter and to provide a copy to the Board. This is to begin with the quarter 
ended December 31, 2008. The Board will carefully monitor NRG’s financial 
performance on an ongoing basis.

NRG should understand that these filing requirements will form part of the 
contract with Union and a failure to provide these Statements to Union in the 
timeframe specified would constitute a breach of the Agreement in which case 
Union would be entitled to pursue any remedies under the Contract related to the 
breach including an application under Section 42 of the Act.

EB-2008-0273, Union Gas Limited, Decision and Order, page 5, November 27, 
2008 (see Tab E).

10. The Board then went on to reiterate the inherent power of the Board to amend contracts 

and to require service to be provided upon specified terms.  It specifically referred to the 

quotation above from Re Contract Carriage.

11. IGPC submits that for the reasons discussed below, the Board has exclusive authority 

over all matters raised in the motion.  The following paragraphs will address how the issues are 

within the Board’s exclusive jurisdiction and how the issues relate to the EB-02010-0018 rate 

case. 

Capital Cost and Just and Reasonable Rates

12. The determination of the Actual Capital Cost of the Pipeline and the determination of the 

Actual Aid to Construct are directly related to the establishment of the proper rate base of NRG 
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and for the proposed Rate 6 Customer Classification. It also factors into the calculation of the 

total rate base of the utility and the shareholder return. 

13. One of the primary functions of the Board is the determination of rates charged by 

regulated utilities to their ratepayers.  For the natural gas industry, section 36 expressly provides 

the Board with authority to establish just and reasonable rates while precluding utilities from 

charging anything other than a rate determined by the Board.

36.  (1)  No gas transmitter, gas distributor or storage company shall sell gas or charge 
for the transmission, distribution or storage of gas except in accordance with an order of 
the Board, which is not bound by the terms of any contract.
(2)  The Board may make orders approving or fixing just and reasonable rates for the 
sale of gas by gas transmitters, gas distributors and storage companies, and for the 
transmission, distribution and storage of gas. 
(3)  In approving or fixing just and reasonable rates, the Board may adopt any method or 
technique that it considers appropriate. 
(4)  An order under this section may include conditions, classifications or practices 
applicable to the sale, transmission, distribution or storage of gas, including rules 
respecting the calculation of rates.

Ontario Energy Board Act, 1998, S.O. 1998, Chapter 15, Schedule B. 

14. The amount of expenditures to be included in a utility’s rate base is an important factor in 

determining its rates.  As part of this rate hearing EB-2010-0018, the following issues were 

agreed to by all of the parties, including NRG, as the subject matter of the hearing:

2.6  Are amounts related to the IGPC pipeline added to rate base appropriate?

EB-2010-0018, Issues List, as modified by the Draft Settlement Agreement.

15. NRG has requested the inclusion of $4,428,306 in its rate base for the 2011 Test Year

attributable to the construction of the Pipeline.  Further, the amount of the dispute is material to 

the parties and to ratepayers of NRG.  NRG’s claimed rate base is $13,618,731 (Exhibit A2, 

Tab1, Schedule 2) so the Pipeline represents approximately 32% of NRG’s total rate base.  If 
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IGPC is successful, it could result in a reduction of 2% to 5% of the total rate base and as much 

as 10% of the rate base allocated to Rate 6.  The ratio of the Pipeline cost in Rate 6 to the total 

rate base will impact the allocation of certain expenses among the various rate classes.  

Therefore, this issue will have an impact on all NRG ratepayers.

16. The proper amount to be included in the 2011 Test Year rate base is equal to the capital 

cost of the Pipeline properly put into rate base, less the accumulated depreciation since the time 

the Pipeline was put into rate base.  Therefore, to determine the proper amount to be included 

in rate base for the 2011 Test Year, the Board must determine the cost of the Pipeline at the 

time of installation and the time at which the pipeline is to be included in rate base.  IGPC has 

contested the amount claimed by NRG as the amount to be included and the year in which the 

Pipeline is to be included in rate base.  

17. The capital cost to be included in rate base is equal to the reasonable capital costs 

actually incurred by the utility.  The capital cost incurred by the utility equals the total reasonable 

capital cost less the amount of contribution in aid of construction paid by the customer.  Further, 

the Board’s decision in E.B.O. 188 prescribes the manner in which the contribution in aid of 

construction is to be determined.  That economic analysis, using the Board prescribed formula, 

was integral to the Board granting NRG leave to construct the Pipeline and is a factor in the 

determination of the rate base claimed by NRG in its Application. 

18. Therefore, the IGPC disputed costs and the contribution in aid of construction (Actual 

Aid to Construct) are directly related to the establishment of just and reasonable rates – the very 

issue in this proceeding - and are within the exclusive jurisdiction of the Board. 

19. Even without the current rate proceeding the Board also has exclusive jurisdiction to 

determine the disputed costs as a result of the leave to construct process.  NRG did not have 
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the ability to construct the pipeline and provide service to IGPC without the approval of the 

Board.  Section 90 prohibits the construction of certain hydrocarbon lines without prior leave of 

the Board.  The IGPC pipeline met both criteria (a) and (b) of section 90(1).

90.  (1)  No person shall construct a hydrocarbon line without first obtaining from 
the Board an order granting leave to construct the hydrocarbon line if,
(a) the proposed hydrocarbon line is more than 20 kilometres in length;
(b) the proposed hydrocarbon line is projected to cost more than the amount 
prescribed by the regulations;
(c) any part of the proposed hydrocarbon line,
(i) uses pipe that has a nominal pipe size of 12 inches or more, and
(ii) has an operating pressure of 2,000 kilopascals or more; or
(d) criteria prescribed by the regulations are met. 

20. Prior to granting leave, the Board must determine whether the proposed work is in the 

public interest. 

96.  (1)  If, after considering an application under section 90, 91 or 92 the Board 
is of the opinion that the construction, expansion or reinforcement of the 
proposed work is in the public interest, it shall make an order granting leave to 
carry out the work.

OEB Act, section 96(1).

21. The PCRA and GDC were extensively reviewed as part of the Board’s granting leave to 

NRG to construct the Pipeline.  Absent such agreements, and by necessary implication the 

Board’s expectation that the parties would adhere to the terms of the agreements, leave to 

construct would not have been granted by the Board.  In granting leave to construct, the Board 

stated:

The Board is satisfied that the terms and conditions of the two agreements, the 
GDC and the PCRA, adequately protect the interests of NRG and its ratepayers 
against anticipated risks. In making its finding to grant the requested leave to 
construct, the Board is placing significant reliance on the terms and conditions of 
both the PCRA and GDC that protect the interest of NRG’s ratepayers.

The Board finds that the Proposed Facilities are in the public interest and grants 
the requested leave to construct.
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EB-2006-0243, Decision and Order, page 3, February 2, 2007.

22. The PCRA and GDC provided the economic foundation upon which the Board granted 

leave to NRG.  Further, the protections afforded to NRG and its other ratepayers by the 

agreements permitted the Board to determine that granting leave was in the public interest.

This aspect of the PCRA will ensure that NRG can draw on this letter of credit in 
the event of either a default by IGPC or its ceasing operation prior to the assets 
are fully depreciated, thereby avoiding the potential for stranded assets. This 
protects NRG and its ratepayers.  

EB-2006-0243, Decision and Order, page 3, February 2, 2007.

23. The Board further restricted NRG from making an amendment to the agreements where 

such amendment could have a material adverse impact on NRG’s ratepayers.  Therefore, 

absent adherence to the terms of the agreements and the economic bargain contemplated, 

NRG would not have been granted leave and it would not have had any increase in its rate 

base.  

5.2  NRG shall not, without the prior approval of the Board, consent to any 
alteration or amendment to the Gas Delivery Contract or the Pipeline Cost 
Recovery Agreement as those agreements were executed on January 31, 2007, 
where such alteration of amendment has or may have any material impact on 
NRG’s ratepayers.

EB-2006-0243, Decision and Order, Conditions of Approval, February 2, 2007.

24. The Board has the jurisdiction over the agreements, the PCRA and GDC, that formed 

the basis upon which the utility became able to make an addition to rate base.  Therefore, the 

Board has the jurisdiction to ensure the utility, NRG, complies with its obligations under such 

agreements and to determine the appropriate amounts to be included in rate base.  

25. IGPC recognizes that the exercise of the Board’s authority in the proceeding must be in 

keeping with the objectives of the Board as set out in Section 2 of the OEB Act, in particular:
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2.  The Board, in carrying out its responsibilities under this or any other Act in relation to 
gas, shall be guided by the following objectives:

2. To protect the interests of consumers with respect to prices and the reliability and 
quality of gas service.

3. To facilitate rational expansion of transmission and distribution systems.

26. Adherence to contracts that formed the foundation upon which NRG received leave to 

construct the Pipeline is directly related to two statutory objectives of the Board and related to a 

prior decision of the Board.   Further, the costs of and the rates flowing from the installation of 

the Pipeline must also be determined in accordance with these objectives. 

Cost of the Motions

27. In the unusual circumstances of the present dispute, two motions were conducted 

between the granting of leave to construct and the construction of the Pipeline. The issues in 

dispute were related to provisions in the PCRA and the GDC, which had been reviewed by the 

Board.  Other issues in the motions were NRG’s obligation to perform in accordance with such 

agreements and the obligations placed upon a natural gas utility by the applicable acts and 

regulatory framework.  During the motions the Board exercised its jurisdiction over the 

contractual dispute. 

28. NRG is seeking to recover their full legal costs, approximately $135,279.38 (Response 

to IGPC I.R. 17), plus the costs of their employee, Mr. Mark Bristoll, for participating in such 

motions.  In addition, NRG is seeking to recover an additional legal costs related to an appeal of 

the first motion.  IGPC contends these costs should not form part of the Actual Capital Cost of 

the Pipeline for the purposes of the PCRA nor should such costs be included in the 

determination of NRG’s rate base and rates. 
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29. To the extent such costs have been claimed as part of the reasonable capital cost of the 

Pipeline to be included in rate base, these issues are directly related to the rates proceeding. 

IGPC submits it is inappropriate for NRG to include the legal fees and other costs incurred by 

NRG in these motions in rate base or to permit NRG to recover such costs from other 

ratepayers.  

30. It is clear the Board has the jurisdiction to make a costs award related to any proceeding 

held by the Board as set out in section 30 of the OEB Act  below: 

30.  (1)  The Board may order a person to pay all or part of a person’s costs of 
participating in a proceeding before the Board, a notice and comment process 
under section 45 or 70.2 or any other consultation process initiated by the Board. 
(2)  The Board may make an interim or final order that provides,

(a) by whom and to whom any costs are to be paid;
(b) the amount of any costs to be paid or by whom any costs are to be 
assessed and allowed; and
(c) when any costs are to be paid. 

(3)  The rules governing practice and procedure that are made under section 
25.1 of the Statutory Powers Procedure Act may prescribe a scale under which 
costs shall be assessed. 
(4)  The costs may include the costs of the Board, regard being had to the time 
and expenses of the Board. 
(5)  In awarding costs, the Board is not limited to the considerations that govern 

awards of costs in any court.

31. With respect to the costs claimed by IGPC, it is clear the Board has the authority to 

make an award in favour of IGPC, and it is clear that IGPC was successful in each motion. 

Therefore, it is appropriate that IGPC receive a cost award.  IGPC has claimed $100,000 in 

costs despite the fact that it incurred costs well in excess of that amount.  Documentation in 

support of the costs incurred by IGPC may be found at Tab F.   It should be noted that IGPC 

has not included costs related to the appeal, nor has it included costs related to the additional 

time spent by lender’s counsel that were attributable to either motion.   
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32. Therefore, IGPC submits the Board has the exclusive jurisdiction to make a 

determination in respect of the costs related to the motions and that the Board should order 

NRG to pay $100,000 to IGPC for costs. These costs should be to the account of the 

shareholder and not NRG’s ratepayers.

Costs Incurred by IGPC for the Reconciliation

33. The PCRA provides that NRG is to provide a detailed breakdown of the Actual Capital 

Cost of the Pipeline within a specific number of days of the completion of the Pipeline unless the 

parties agree otherwise. Over 2 years have transpired since NRG commenced invoicing IGPC 

and NRG has yet to substantiate certain expenses and has maintained what IGPC submits is an 

unsupportable position.  

34. NRG has steadfastly refused to admit prior to the rate proceeding that any of its claimed 

costs were in error or unreasonable.  During the Technical Conference for this rate proceeding 

NRG admitted there were errors regarding the interest claimed for the costs of its employee, Mr. 

Bristoll and withdrew such costs.  NRG also admitted during the technical conference that it had 

no anticipated activities related to the $86,000 in contingency fees for legal expenses. The 

excerpt from the transcript is provided below:

MR. STOLL: Okay, but we are two years post putting that pipeline into service. I 
would have thought all contingencies with the construction of the pipeline would 
have been realized by now. 
Are there specific items that are contingent, in the eyes of NRG, that have yet to 
occur related to the construction?

MR. COWAN: I can't point to any. 

EB-2010-0018, Technical Conference, June 14, 2010, Transcript, page 27, line 
6-13. 
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35. As a result of NRG’s inexplicable inclusion of costs not related to the Pipeline, 

overstatement of the reasonable cost of the Pipeline and inclusion of expenditures not made, 

NRG gas forced IGPC to bring a motion to have this matter considered by the Board.  Such 

costs are not reasonable costs to be borne by IGPC in the circumstances.  These costs should 

be borne by NRG and the Board should require NRG to pay such costs forthwith.

36. The Board has the authority, as noted above, to order NRG to pay the costs of IGPC.

37. IGPC requests the Board order NRG to pay $25,000.00 to IGPC for the costs incurred 

by IGPC for the costs of this Motion including those costs associated with discussions with NRG 

regarding the reasonable Actual Capital Cost of the Pipeline.

Security provided by IGPC – NRG over secured

38. The PCRA and the GDC, the role and importance of which were highlighted earlier,

include provisions related to the financial assurance to be provided by IGPC.  The financial 

assurance provisions in the PCRA and the GDC were cited by the Board in the EB-2006-0243 

Decision and Order for granting NRG leave to construct the pipeline.  

39. IGPC would note the Board approves the security deposit policy of the regulated natural 

gas utilities.   Therefore, any security deposit is an issue within the jurisdiction of the Board.  

Further, the issue of security deposits is an issue to be referred to in this proceeding.  

Financial Assurance for Delivery

40. As a result of the February 2008 Motion, IGPC has provided directly to Union Gas 

financial assurance equal the monthly delivery charge determined under the M9 rate for the 

contracted volume related to the Facility for two months delivery.  IGPC has provided and 
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continues to provide to Union financial assurance in the amount of $72,397.00 and incurs costs 

related to providing this financial assurance. IGPC has provided a letter of credit in the amount 

of $232,666.84 for distribution service as set out in the GDC.  NRG is holding security for which 

it will have no corresponding obligation to Union and so NRG has effectively garnered excessive 

security beyond what was contemplated in the GDC.  

41. Therefore, IGPC is in effect providing redundant financial security in respect of the costs 

related to the upstream Union delivery.  As such, IGPC requests the Board reduce the amount 

of security be provided by IGPC to NRG to net out the security provided to Union in respect of 

the deliveries to IGPC.

Financial Assurance for the Pipeline

42. Pursuant to the terms of the PCRA, IGPC has provided a letter of credit to IGPC in the 

amount of $5,214,173.  NRG has added to rate base in October 2008, $5,0730,000 related to 

the cost of the Pipeline.  Despite the obligation in the PCRA to reduce the level of financial 

assurance with reductions in rate base from depreciation costs, NRG has yet to provide such a 

reduced amount.  These amounts are related to the costs to be included in rate base described 

above and the Board approved depreciation rate for the Pipeline.  

43. The mechanism for determining the appropriate amount of financial assurance to be 

provided for the Pipeline is provided in the PCRA and was relied upon by the Board in granting 

leave to construct.  The financial assurance is referred to in the evidence filed in the rate 

proceeding (the NRG credit agreement, Response to I.R.#11, the McShane Report, Exhibit E2, 

Tab 1, Schedule 1, page 19) and provides significant protection to NRG and its ratepayers.  

These protections impact the conditions upon which capital is provided and the risk associated 
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with such capital.  These provisions also impact the financial assurance customers are expected 

to provide a regulated utility. Therefore, this issue is relevant to the rates proceeding. 

Improper Nomination of Gas

44. IGPC is a direct purchaser of natural gas.  IGPC is a ratepayer of NRG which is 

embedded within the service territory of Union Gas.  Included in Rate 3, approved by the Board, 

is the obligation to enter into a Bundled T Service Receipt Contract (the “Bundled T”) with NRG 

where the customer is a direct purchaser of natural gas.  Further, the Board approves a Bundled 

T Rate as part of the rate proceeding.  The approved rate from EB-2005-0544 and the 

requested approved rates for this proceeding (Exhibit H3, Tab 1, Schedule 1, Updated) may be 

found at Tabs G and H.

45. As a result, IGPC is prohibited from nominating gas volumes on the Union system and 

must rely upon NRG to perform such tasks. Further, if IGPC failed to fulfill the nomination to 

deliver to Union the specified amount of gas at the specified location, then Union would have

the ability to charge NRG for such failure, and NRG would be able to pass on such charge to

IGPC. IGPC would be contractually bound to pay such charge. Therefore, IGPC purchased the

gas required to be delivered to Union in accordance with the unauthorized nomination.

46. The obligation to enter the Bundled T is created by the Board’s order and the proper 

performance by NRG of this monopoly service must be under the Board’s exclusive jurisdiction.

47. IGPC had informed NRG in writing on June 24, 2008 (see Tab I) that it would not require 

gas until late August or early September.  

48. On August 26, 2010 IGPC received the affidavit of Mr. Cowan from NRG via email at 

4:16 p.m. in which NRG contests the Board’s jurisdiction to hear such an issue.  Attached to 
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these submissions, see Tab J, is a copy of the IGPC account summary with Blackstone Energy 

Services Inc. which confirms the buying and selling of the gas.  In addition, IGPC has filed the 

NRG invoices totalling $372,949.82 (see Tab K) for gas distribution service for the period July 

15, 2008 through September 30, 2008.  IGPC will make a witness available, if necessary, to 

address this issue.  However, the record of the nomination made my NRG to Union is not within 

the possession or control of IGPC but is within the knowledge of NRG. 

49. NRG lacked any authorization to make the nomination, and its actions directly and 

adversely impacted IGPC.  This is a utility service quality issue as well as a contractual matter.

50. The issues are properly dealt with during the rate proceeding (EB-2010-0018).  NRG’s 

nomination of gas delivery may impact the Board’s determination of when the IGPC pipeline 

should be included in rate base.  As such, the issue is relevant to the rates proceeding as it will 

impact the accumulated depreciation and the amount to be included in rate base during the 

2011 Test Year. 

51. IGPC would note that:

(a) the parties potentially impacted by the decisions raised by this issue are 

participating in this proceeding;

(b) the issue involves rates that are currently before the Board;

(c) the evidence and argument related to this issue will not unnecessarily delay the 

remainder of the proceeding. 

52. Furthermore, IGPC would submit the rates proceeding is appropriate to avoid the cost, 

time and delay associated with a separate proceeding.  
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Summary

53. IGPC has disputed the prudence of certain expenditures made, and claimed, by NRG in 

respect of the largest single asset of NRG.  Where the prudence of a transaction is called into 

question, the Board has an obligation to investigate the extent to which the utility’s costs were 

prudently incurred.  While IGPC has filed significant documentation regarding the costs claimed, 

IGPC has also stated that the concern relates to specific types of costs, costs that have been 

claimed but not incurred, and costs that have no documentary support.

54. The majority of the issues raised in this motion relate to the underlying costs that NRG is 

seeking to recover from IGPC through Board approved rates.  Therefore, this rate proceeding is 

the proper venue for the determination of such issues. 

55. The subject matter of the motion is within the exclusive jurisdiction of the Board and this 

rates proceeding is the right proceeding to resolve such issues.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

August 27, 2010 AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place
181 Bay Street
Suite 1800
Toronto, Ontario
M5J 2T9

Scott Stoll (LSUC #45822G)
Tel:  416.865.4703
Fax:  416.863.1515

Lawyers for the Moving Parties Integrated
Grain Processors Co-operative Inc. and 
IGPC Ethanol Inc.

7094196.3












































































































































































































































































































































































































































































































































































































































































































