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Monday, August 30, 2010

--- Upon commencing at 9:43 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.

Good morning, everyone.

The Board has convened this morning in the matter of a notice of intention to make an order against Summitt Energy Management Inc.  The Board has assigned that case a file number, which is EB-2010-0221.

The purpose of today's hearing is to begin hearing the evidence supporting the Board's notice of intention to issue an order, and, without further ado, I will ask if there are any preliminary matters before I take appearances, and so on.  Mr. Tunley?
Preliminary Matters: 


MR. TUNLEY:  Yes.  I believe the parties would like to address three preliminary matters, Mr. Sommerville, and if I may just list them.

There is the preliminary issue of an order excluding witnesses.  I believe the parties on this are agreed that there should be such an order and that Mr. Selznick has requested, and we are consenting to, certain exemptions from the order that should be noted at the outset, one for his client representative, who will be a witness, and the second for one or more student members of his firm - he will give you the details - who may give some evidence as to information from the Internet and things that are not contentious.

So that -- or they may be contentious, but they don't give rise to any issue of credibility of the witness.  So that, therefore, we are consenting to those being excluded.  Mr. Selznick will give you the names.

The second issue is with respect to confidentiality.  I believe in our discussions last Monday we have agreed that the public hearing will be confidential and that references to witnesses will be by initial, and references to salespersons.  Both complainants and salesperson will be by initial, and information such as addresses and other identifying personal information will not be referred to.

So I believe we are agreed that the exhibits will be - the public exhibits that will be marked will have been redacted for that information, and there is no problem, I don't believe, in terms of that.  I will just let you know parties have agreed to that.

Secondly, there is no issue that any document or tape which is played, which has not been redacted, should be made a confidential exhibit.

So on that issue, I think parties are in agreement.  My friend, Mr. Selznick, has raised one question which I think should be addressed, which is that he wishes to play certain of the tapes, which of course will not be edited and, therefore, I will be asking that they be part of a confidential record.

If they're played in the public hearing, we are going to need a means of accommodating that.  I have suggested to Mr. Selznick that the practical way to proceed would be for us to only refer to the redacted transcripts in the public hearing, and then if he wants you to listen to one of the tapes for voice tone and so on, you can do that when the matter is under reserve.  

But he will address you.  He doesn't think that works.  He wants to put some of these things to the witnesses.  So we may need a procedure where tapes are being played to a witness, where we go into camera or stop the broadcast of the proceeding, and so on, to accommodate that.

I can tell you I won't be doing that, but it does arise for Mr. Selznick's case and has to be accommodated in some fashion.

The other thing on this issue is I believe Mr. Selznick wants to suggest that the entire proceeding not be broadcast.  As you know, that raises a broader issue of public participation.

A legitimate concern is that witnesses not listen to the proceedings when there is an exclusion order.  So I can tell you that we have addressed that at least for the witnesses who are here, in that the -- they will be in a room where the broadcast is not being played.  But witnesses will be called over three or more days, and so there is still an issue of witnesses, who have not yet been called, listening in on the broadcast.

I am in your hands on that one.  Again, it has to be accommodated from Mr. Selznick's point of view, and I am in the Board's hands as to how that occurs.

The final, third, preliminary matter is simply with respect to the marking of exhibits, binders.  We have agreed to have these binders, the public versions, in three-ring binder form, and that there will be a certain amount of adding documents to those binders as we go along.  

So each witness -- with your permission, of course, there will be a binder for each witness which will be introduced initially on consent, and our suggestion would be it should be numbered in accordance with the Board's usual fashion, but the documents in it will be subject to identification by the witnesses so they're acknowledged to be genuine documents that have been disclosed and exchanged.  They're acknowledged they have been redacted, but until the witness actually speaks to the content, the content will not be evidence, as I understand the arrangement.

So those are matters -- I think we have discussed them with Mr. Duffy, the Board counsel, as well, and I believe he is agreeable to -- he may have comments on the way I have expressed it or some of the details, but those are the three issues.

MR. SOMMERVILLE:  Okay.  Why don't we hear from Mr. Selznick on these issues at this stage?

MR. SELZNICK:  Thank you.  Just to add to the list and not to really extend it at all, there is one hangover issue from the original motion and -- probably not from the motion, but from prior to the motion, and that was the status of this -- what I can call a letter of comment from RiteRate, who submitted a letter of comment to the Panel or the Board in this matter.  We made submissions that it not be received.

I don't believe my friend was opposing that, but we never heard a direction one way or another, and we probably need to speak to it in this hearing if it going to be an issue.

MR. SOMMERVILLE:  The Panel has certainly not seen it at this stage.  Mr. Tunley, do you want to respond to that specifically at this point?

MR. TUNLEY:  I can do so very briefly, Mr. Sommerville.

My position with respect to it would be the same as we argued on the Monday motion regarding the intervention by the legal clinic.  I simply say to you it is not really appropriate for the Board to receive that.  I am glad you haven't, and that is my position.

MR. SOMMERVILLE:  Until we see further process on that, I would expect not to see it, and that is where matters stand at the moment, Mr. Selznick.

I am sure Board Staff will be diligent in ensuring that we don't receive any material that is not properly before us, as that would certainly appear to be not properly before us.

MR. SELZNICK:  Thank you.

MR. SOMMERVILLE:  Let me just go through the list, Mr. Selznick, because I do want to get your input on these subject matters.

So I take it that the idea is that with the exception of a couple of people from Summitt, or one person from Summitt and a couple of people from your law firm, there is a general consent with respect to the exclusion of witnesses?

MR. SELZNICK:  That's correct.

MR. SOMMERVILLE:  My understanding is, in talking with Board Staff, that we have an area that is available to witnesses, compliance staff witnesses, and then we have an area that would be available, as well, for Summitt witnesses, if that is needed.

MR. SELZNICK:  Thank you.  I can provide you with the names of the individuals who would be excluded from the exclusion order.

MR. SOMMERVILLE:  That's fine.  We will be alert to people coming into the room.  So if I see somebody coming into the room, I may stop proceedings to just ensure that the exclusion order is being implemented.

So I don't see any particular difficulties with that.  We do understand that this proceeding is being -- unless you want to make submissions on this point, and maybe you do, this proceeding is being broadcast via the Internet and people can listen to that.

So this is not a hermetically sealed exercise and this exclusion is not going to be perfect in that respect.

Do you have any comment about that?

MR. SELZNICK:  I do.  And just to keep in order, would you wish me to submit the names of the parties who are excluded from the excluding order, just so we have it as a record?

MR. SOMMERVILLE:  That would be welcome.  Thank you.

MR. SELZNICK:  So the individuals who will not be subject to the exclusion order are Ms. Gaetana, G-A-E-T-A-N-A, Girardi, G-I-R-A-R-D-I, who sits to my left, and I think she was -- you remember her from the motion hearing.

MR. SOMMERVILLE:  Welcome back, Ms. Girardi.

MR. SELZNICK:  She is the director of compliance and regulatory affairs at Summitt.

 The other three are an associate and students of my firm who have helped with the assembly of documents and may have to identify certain ones, just as a factual matter.  They are Jennifer Sorge, S-O-R-G-E; Joanna, spelled J-O-A-N-N-A, Lindenberg, L-I-N-D-E-N-B-E-R-G; Justin, J-U-S-T-I-N, Dela, D-E-L-A, new word, Pena, P-E-N-A.

So to speak to the issue of confidentiality and the broadcast of this proceeding generally, it is a challenge.  I recognize that.

Rule 37 of the Board's rules do provide for the Board being able to provide for hearings in the absence of the public.  I am not suggesting in this case that the entire proceedings take place other than in the public.

It is a compliance matter.  It is not a rate-setting hearing.  It is not a licensing hearing.  We are dealing with a compliance issue.  And as we addressed in the matter of both the proposed intervention by the UWO clinic and just now in this RiteRate complaint letter, it is really a matter of compliance.  It is not a matter of general importance on the issues per se to the public.

So I think there is some feeling for the Board exercising that authority.

I am concerned about the evidence in this case, because I think what is clear from the disclosure so far and the exchange that we have had, and even it was raised on the motion last Monday, is this really is going to come down, to a great extent in the liability phase, to a credibility issue in many respects.  From what we have seen so far, it is going to be a he-said, she-said kind of thing, where the witnesses presented my compliance staff will attest to certain events that have happened, and the agents will attest to -- representatives will attest to another circumstance, and there will be circumstantial evidence to assist in determining credibility of parties.

So how the witnesses appear in the room is going to be very important, and I am very -- I am very concerned about witnesses here being educated, being prepared in advance, not by my friend but by simply the process.

This is a case that has already garnered press and has already garnered Internet chatter, and we know from the investigations we have done -- I am quite prepared to share them.  We will share them at the evidentiary time, but if the Board would like to see them now, there is at least one in this case, at least one witness appearing on the second day who is the administrator of a Facebook web page specifically about her dealings with her complaint with Summitt Energy, who advises people she is appearing at this proceeding.  My concern is if she appears on the second day and publishes the discussion she has and what the case was about and what she was asked, other witnesses would just be able to prepare and their credibility would be altered.  Maybe not their evidence, but their credibility, their demeanour, their delivery would be altered, and it would be very difficult to really assess what happened at the door, based upon what they were saying on a prepared statement.

We have no way, other than admonishing them not to listen, but we really have no way to prove that.  The corroborative witnesses here in the circumstances where there -- in the several circumstances where there are more than one person at the door beside the agent are husband and wife, and I am not suggesting they're co-conspirators, but the level of credibility among two people with similar interests has to be balanced as well, so we really don't have outside people.  I am concerned about the broadcast over the Internet during the evidentiary phase.

 We also have the issue of the tapes.  We have done transcripts.  We have done redacted transcripts, but in a number of these cases, depending upon how the witnesses respond to the questions we posed to them, we may request the witnesses to listen to the tape, because sometimes the issue will be the witnesses' interpretation of what they said, their understanding of the question, and the way they answered the question on the tape is very, very telling.

Most of these cases are done through the -- most of these contracts are entered into, the verification process, over the phone via electronic commerce.  So the only evidence of really the acceptance is a taped conversation, and it doesn't always read the same way as one might hear the voice and the stridentness and the assertiveness in the answer.

So although we can redact the transcript, I am not that -- we don't know how to redact the tapes, and I am not comfortable I will be able to exactly stop the tape when the person starts to give the telephone number for identification purposes.  My feeling was at the evidentiary stage, I am honestly not that concerned with the evidentiary stage for my witnesses being not broadcast, because I am not sure I would ask them anything that is going to help another witness, but if my friend has a concern, I will exclude -- be covered by that as well.  But specifically the witnesses and the complainant side of this case, it is very important they don't hear or understand the methodology of the questions being asked in the case.

MR. SOMMERVILLE:  Is not a safeguard against that eventuality your ability to question the witness about the extent to which they have listened to or been influenced by previous testimony?

MR. SELZNICK:  I can ask that question, but I don't know how I would respond to the answer.  I have no way of gauging how they are going to respond.

MR. SOMMERVILLE:  Well, I understand that.  But it seems to me that unless we hermetically seal everything in this case, which is -- which is a proposition that is concerning, there is no way to genuinely ensure the idea that a witness may not hear from someone else.

It seems to me that the key thing is that you can ask a question about it, and they're under oath, and if they have, in fact, gone to school on their testimony in listening to others' testimony or by any other means, that you would be able to expose that, and that whatever their answer might be, the Board -- and through your questioning, the Board would be in a position to ascertain whether that evidence has lost its probative value or not.

I am very reluctant to get into a hearing that is confidential or private from start to finish; that takes a great deal of time to do that sort of thing.  I am not sure that from an underlying policy point of view, that it is appropriate to do it.

As you pointed out, this is a compliance matter, and compliance matters perhaps ought not to be so zealously protected from disclosure.

Confidentiality addresses, I think, two issues.  One is reasonable information or business information that the company may have, that the company may want to protect, that for commercial or other types of reasons there may be information that should be protected through some form of confidentiality protection; that to provide integrity for the witness, the exercise of people giving their testimony in the case, that some exclusion of witnesses seems to be appropriate.  It seems confidentiality may also serve a purpose in protecting, to some extent, to the extent possible -- and again, not completely available to  anyone -- to completely seal these cases, to provide some protection for the personal information of the witnesses, your witnesses and compliance staff witnesses.

So I am reluctant to kind of shut this down so that this is a hearing that is entirely in confidence, which I think is what you are suggesting.

MR. SELZNICK:  I am suggesting, if it was able, that would be the simpler process, but I am -- what I was suggesting is that the witness portion, the evidentiary portion of Mr. Tunley's witnesses not be broadcast.

 And I would even re-assert that further.  I am not sure Ms. Marijan, if she is called as a witness, is going to educate the consumer who is -- the consumers in the other room who are going to show up here on Wednesday or Thursday morning, but it is those -- the methodology of question-asking and truth-testing of the 17, 20, or how many of these consumers show up, with nothing but their story, without corroborative evidence is troublesome to me, because they will be hearing a repetitive series of questions, one after the other.

MR. SOMMERVILLE:  You are going to be able to ask them if they have done that, and I would expect that compliance staff is going to be diligent in explaining to the witnesses that they ought not to be discussing their evidence with other witnesses, or with anybody else for that matter.

That is something that you can test.  If, when you ask that question, they indicate to you that they have in fact been discussing their evidence while they have been waiting and they listened to the previous testimony, then we can deal with that.

I think, you know, any exclusion of witnesses is not 100 percent certain to ensure that they are never exposed to some of the other testimony.  It is impossible to do that.

So I am reluctant to -- I am reluctant to do that.

 Excuse me for a moment.

MS. HARE:  I wanted know whether or not any of the witnesses themselves have asked for confidentiality.

MR. TUNLEY:  I think not directly, but I think that the issue of private information, personal confidential information, is a legislated requirement, so that compliance counsel have actually raised that issue with them, rather than waiting for it to be raised by them.

And I think it goes to something I spoke to at Monday's motion, that really we are looking to not put barriers in the way of people's willingness to come forward in this kind of proceeding.

MS. HARE:  So, in other words, if initials are used, they are quite satisfied to be on air?

MR. TUNLEY:  Yes.  As far as we are aware, they are satisfied to be on air.

One other practical point just that I think may be helpful in terms of the direction Mr. Sommerville was indicating might be, because we are on and off the record and there are breaks, perhaps to remind the audience over the Internet, each time we come "on", that there is an order excluding witnesses and that if any witnesses are listening, they should not do so.  They should now stop.

I am concerned a little bit about inadvertently not knowing about the exclusion order, and, therefore, it is an issue that affects both parties, both the agents and the complainants, and I just want to make sure that we are as fair to them as possible.  So I raise that as a suggestion.

MR. SELZNICK:  Might I suggest if the Board is not leaning towards issuing an exclusion order on the evidentiary portion, at least of Mr. Tunley's witnesses, that - and I don't know, maybe Mr. Tunley can speak to this - of the timing and arrival of his witnesses, but if they are here, at least on a daily basis, perhaps the Board could have a session where it admonishes them not to speak about the case, not to use the Internet until the evidence is over, relating to these kinds of sites, and we would then have some comfort I could ask them that question, Were you admonished not to do this, and then...

MR. SOMMERVILLE:  This is the process that I think is much more fruitful, Mr. Selznick.

I think if we do that -- and what I am going to suggest is I think that is really an obligation of compliance staff.  If you are more comfortable with having one of your associates or yourself sort of attend those instructions, I think that would be perfectly appropriate, but to provide that instruction explicitly to all of the witnesses and to reach out to all of them to make sure that they know, at the earliest possibility possible stage, they are not to discuss the evidence, their evidence, with other people and that they are not to inform their evidence by listening to an Internet broadcast of this proceeding.  I think that meets your reasonable requirement.

I would welcome your question, in every case, to -- as to whether they have, in fact, observed that admonishment.

If they have not, we will deal with the consequences of that.  As to whether that inevitably or necessarily pollutes the evidence entirely, or what it does, we will deal with that at that time.

MR. SELZNICK:  And how will we address, on the broadcast, the voice files we may wish to play in the witness's presence?

MR. SOMMERVILLE:  Well, let me understand what is actually in play with respect to the voice files.

We have transcripts, as I understand it, of those communications, but it is your view that in order to really understand the interplay between the people on the telephone, that it is necessary to listen to the audiotape?

MR. SELZNICK:  To certain of them.  To certain of them, absolutely.  And, in certain circumstances, if the witness on the stand refutes having made a call or had a conversation, it is not just the transcripts.  It is the forcefulness of the call and the assertiveness and the understanding that is conveyed in the way they speak the words.

MR. SOMMERVILLE:  Well, given that we have transcripts for them, the Board is going to indicate that we will be looking at the transcripts carefully.

If you think it is necessary, for the purposes of your defence of your client, to take the witnesses to specific audio communications, then so be it.

The Board will -- will be looking at the real requirement for that.  We will expect you to not be wasting our time in doing that, Mr. Selznick.  So I expect that you will identify those situations where you think that it is absolutely necessary to get the tone of the conversation, as opposed to the strict words of it.

I will also indicate to you that it would be the Panel's dedication to listen to all of the audiotapes, in any event.

MR. SELZNICK:  Well, what we have is we have electronic keys for the Panel Members -- 

MR. SOMMERVILLE:  Fair enough.

MR. SELZNICK:  -- where the -- all of the audiotapes are identified in the corresponding files relating to the file numbers of the Summitt Energy's contract, so they can be cross-referenced to the transcripts.

MR. SOMMERVILLE:  I think your sort of question was:  How do we handle that in the context of protecting the personal information of the witnesses?

I think the answer to that is, to some extent, I am going to rely on you to be cautious about that, to only cross those lines where it is absolutely necessary to do so.  So if we don't have to hear the name linked with the address, linked with the telephone number, which is the personal information of the individuals -- if we don't have to hear that, then I expect that we won't hear it.

MR. SELZNICK:  Right.  We will do our best, because most of these calls, that key information, for the specific privacy reasons that is raised, is used as an identifier when the customer calls the company and they are asked for their name and their address and other personal information to identify themselves to the caller.

So we will definitely try.  We are very sensitive to that.  It is just my mouse may not be the perfect tool to exclude every single letter of that process.

MR. SOMMERVILLE:  What we are trying to do, in assisting the witnesses here, is simply give them as much protection as we reasonably can that their personal information not be made notorious somehow.

MR. SELZNICK:  So, again, my use of the tapes in this room will be for the purposes of cross-examination of the witnesses, solely.  So it is issues of credibility, not issues of what the transcript says.  We have a transcript that says a fact.  

But I would ask that -- because we just can't play them, and I would ask the Board, the Panel, to listen in its deliberations to those tapes, because it is seminal to understanding the transcript to hear issues of courtesy from the company, helpfulness in how they answer the questions, and the way the questions are put and responded to by the customer.

MR. SOMMERVILLE:  You can rest assured that the Panel will listen to the audio files.

MR. SELZNICK:  Thank you.  

MR. SOMMERVILLE:  Sorry.  Is that the rest of your list, or is there other matters on your list, Mr. Tunley?  

MR. SELZNICK:  I did want to mention one other item.  It is not looking for a motion or direction, but it is just simply advice.

MR. DUFFY:  Sorry, Mr. Chair, before we go on, if I could quickly just get a summary of what we went through so we have it on a common understanding.

MR. SOMMERVILLE:  Good idea, Mr. Duffy.

MR. DUFFY:  On the issue of confidentiality with respect to witnesses, we are going to have an exclusion order, excluding witnesses from the hearing.  There will be a direction for witnesses not to attend websites discussing the case or to listen over the Internet.

And there may be a briefing of witness by compliance counsel at which Summitt can attend to discuss this.

MR. SELZNICK:  On that particular point, may I ask that it happen every day; there is a meeting with the witnesses of that day, reminding them of that fact, unless my friend can organize some other kind of arrangement.

MR. TUNLEY:  Let me just respond to that.  Practically speaking, the witnesses are going to be coming in over the course of the day rather than all at once in the morning, just for their convenience.

So what we have actually agreed to do is Ms. Helt is going to call all of the witnesses to address the issue tonight.  We are going to deal with three of them this afternoon, if we stay on track, but the remaining 20-odd won't be called until tomorrow.  They can be reached tonight, and this will be reviewed with them directly, and then as they come in, it will be reinforced.

There will be supervision in the room where they are waiting while they are here.

MR. SOMMERVILLE:  Is that satisfactory, Mr. Selznick?

MR. SELZNICK:  That is.

MR. DUFFY:  On the point of privacy with respect to the witnesses, that the audio will be provided in full to the Panel and they will listen to it and that, if played in the hearing, Summitt will be diligent about attempting to keep the names and the addresses of the witnesses together from being part of the public record.  Does that summarize it accurately?

MR. SELZNICK:  That's fine.

MR. DUFFY:  Thank you.

MR. SOMMERVILLE:  Thank you.

MR. SELZNICK:  My only concern is a scheduling concern that I would alert the Board to just in advance, because I don't want it is to sound like anyone has been dilatory.  Everyone I think is moving towards hearing as much of the evidence this week as possible.  We have a preliminary matter to address after these preliminary matters, which I will leave to Mr. Tunley to address, but I received from Mr. Tunley on Friday a preliminary list of the witnesses as it's a moving target through the week.


I am just a little concerned with the preliminary timing allocation.  To meet Mr. Tunley's schedule, I would really have to address almost only a half-hour per witness for examination-in-chief, cross-examination and re-examination, and that includes time getting in and out of the room.  

I am just not that comfortable that that will, in fact, be the result in all of the witnesses.

So I am just letting the Board know in advance that it is not something we have agreed to and it is not something we are necessarily averse to, but I don't think that a half-hour is probably going to be a realistic estimate of the time per witness.

 MR. SOMMERVILLE:  Thank you.  We will manage that as we go along.

I think -- are there any other preliminary matters?  I think I know the issue that you have just alluded to, Mr. Selznick.  That has to do with the treatment of intervening allegations of non-compliance.  

MR. SELZNICK:  And that seems to have raised its head in a secondary matter, but I will let my friend address it, if he wishes to make his submissions first. 

MR. TUNLEY:  Before we get there, the third issue that I'd raised as a preliminary matter was simply the practicality of marking the exhibit binders.  

MR. SOMMERVILLE:  Mm-hmm.  

MR. TUNLEY:  What I think is agreeable to counsel, if it is agreeable to the Board, is that using your normal numbering system we simply mark these volumes and give them all -- arranged by witness, give them all an exhibit number at the outset so that when we are dealing with witness X, we know that it is Exhibit Y.  And that way everyone is on the same page.  We get that dealt with upfront, if that is acceptable to the Panel.

MR. SOMMERVILLE:  As I understood you earlier, there may be -- there will be proof of the documents within those binders, and there may be some insertions into the binders as we go along. 

MR. TUNLEY:  Exactly so. 

MR. SOMMERVILLE:  But they will still be all governed by that original exhibit designation?  

MR. TUNLEY:  And there will be a note on the record that we have added tab X to Exhibit Y. 

MR. SOMMERVILLE:  Very good.  Does that create any difficulties for anyone?  Is Board Staff comfortable with that process?

MR. DUFFY:  Yes, that's fine, Mr. Chair.  

MR. SOMMERVILLE:  Okay.  We didn't get appearances, and I think it probably appropriate to do so.

Mr. Selznick?
Appearances:


MR. SELZNICK:  With me are Ms. Girardi -- to my immediate left, to your right -- from the company.  We introduced her after the exclusion order.

 Mr. Jason Beitchman from my office is sitting beside me.  He is assisting with this case and has been of great assistance so far.

 We have Ms. Sinnott and Ms. Sorge from our office as well, who are assisting with a tremendous amount of paperwork that is hidden behind the desk where they are sitting.

 Thank you.

MR. SOMMERVILLE:  Thank you.  

MR. TUNLEY:  I think I introduced the team on our side on Monday, but let me do it again.  

Ms. Andrea Gonsalves on my left is appearing.  She is from my firm and is part of the counsel team.

 MS. Maureen Helt has been seconded to assist us, segregated from her Board Staff colleagues to be part of the compliance counsel team.

And next to her on the extreme right is Christine Marijan, who will be our first witness, so I don't think needs to be excluded.  She was the lead investigator from compliance staff in the matter, and she will be giving evidence later on.  

MR. SOMMERVILLE:  Thank you.  

MR. DUFFY:  Sorry, Mr. Chair, my button is a bit finicky.  Patrick Duffy, counsel to Board Staff, and with me is Gona Jaff on behalf of Board Staff.  

MR. SOMMERVILLE:  Thank you.  I do note the presence of some others in the room, but I know them all and they are all Board Staff.  And because of the nature of this proceeding, the public is not excluded from this proceeding, so that not only Board Staff, but the public may come in and make themselves available, unless something comes up where the Board makes a specific order where we will be proceeding in camera.  But barring that, we may have people who come in to watch this and listen to this.  

Let's proceed, then, to this question.  The Board did receive some written submissions from your office, Mr. Selznick, with respect to the implications of allegations of intervening -- I will put it that way -- intervening allegations of non-compliance, and the role that they should or should not play in the context of this proceeding.

 MR. SELZNICK: I think those submissions were filed through the Internet yesterday.  We do have more replete copies with the completed schedules that we can hand up.  That might be a little bit easier to refer to, because I think the cases and the citations are with them.  If we can pass them up to you.  We provided my friend with copies this morning.  

MR. SOMMERVILLE:  That's great.  Let me say that it is the Board's fairly rigid practice -- thank you, Mr. Beitchman -- that parties wishing to introduce written material -- and you have complied with this perfectly, Mr. Selznick -- I am just raising it for future reference -- parties wishing to introduce material to the Board need to do so 24 hours prior to their intention to introduce it.  

So this certainly met that standard, and we thank you for that.  But going forward, if parties could keep that rule in mind.

Mr. Tunley?

MR. TUNLEY:  Yes, Mr. Sommerville.  You should also have received from compliance counsel a written opening of compliance counsel on the scope of the hearing.  Did that come through to you?  Or did that not come through?  

MR. SOMMERVILLE:  I have not seen that.  

MR. TUNLEY:  All right.  Because, in fact, my friend's submission was in response to ours.  He received a copy of ours late in the day Thursday as a draft, and we completed it yesterday, and so it should be in your system now.  But if I may hand up the hard copies.  

MR. SOMMERVILLE:  Thank you.  

MR. TUNLEY: I think we were, as counsel, forgiving on the 24 hours' notice, just because this issue did come up.  

MR. SOMMERVILLE:  Thank you.  

MR. DUFFY:  Mr. Chair, would you like to mark these as exhibits?

MR. SOMMERVILLE:  I think it is probably convenient to do so for reference purposes. 

MR. DUFFY:  We will mark the written opening from compliance counsel.  That is Exhibit K1.1.

EXHIBIT NO. K1.1:  Written opening from compliance counsel.

MR. SOMMERVILLE:  Thank you. 

MR. DUFFY:  And the submissions from Summitt Energy Management as K1.2. 
EXHIBIT NO. K1.2:  Submissions from Summitt Energy Management.

MR. SOMMERVILLE:  Thank you.

 What is the order of proceeding?  Have the parties agreed on that?
Opening Statement by Mr. Tunley:


MR. TUNLEY:  I believe that we have agreed.  This is really by way of an opening, and it is really in response to a direction that you gave to myself and Mr. Selznick when we met orally when we met on Monday.  

So ordinarily, as Board counsel –- the Board knows, we would do an opening of the issues and introduce you to the case, but I think given the motion on Monday, you are actually quite well into the case already.  

So I propose to limit my opening really to this issue.  The issue concerns a ruling you will have to make at the appropriate time in the hearing about the admissibility of certain evidence.  

If I could just direct you to my written submissions and overview of the issue, in paragraph 5 of the written submission, I have highlighted for you the two kinds of evidence that may at some point be led by compliance counsel.

The first is evidence as to a general level or frequency of complaints about salesperson misconduct received by the Board, and comparing that to -- in the case of Summitt, to other electricity marketers licensed by the Board in Ontario.

 And then the second is evidence as to any ongoing similar complaints of salesperson misconduct against the Board that came to the Board's attention after the Board's interim compliance order in this matter, which is dated June 17th.

So the submission that I have given you addresses those two kinds of evidence, and the conclusion of compliance counsel -- you will remember, Mr. Sommerville, you directed me, you wanted -- you were uncomfortable about this kind of evidence and you wanted specific and pointed submissions on its legal admissibility.  

The conclusion of compliance counsel in paragraph 7 is that this evidence will probably be admissible, and it will probably be admissible during the initial liability stage of this hearing, because of positions that Summitt has indicated it will be taking.  

However -- and I stress -- in the third line of paragraph 7:

"In order to avoid raising the issue prematurely, compliance counsel will not be leading this evidence in their case in-chief.  Rather, it will call this evidence, if necessary, in cross-examination of Summitt's own witnesses, or in reply."

So that is the issue as to the timing when this needs to be determined.

My submission to you is that you have written argument well ahead of time now from both parties, and you are ready to address it, but let me just -- I know Mr. Selznick is quite anxious that we address this immediately, and it leads to another issue, so let me just highlight again:  The three issues, legal issues, to which this evidence is relevant are set out in our submissions, and our statement of the issues is at paragraph 16, if I could take you there.

And the three issues to which this evidence may relate are:   One, to support the claims for specific relief in the nature of an order of compliance and suspension orders, and we've got legal submissions addressing that; secondly, paragraph (b), to address and rebut evidence of due diligence, which we are on notice will be now led by Summitt by way of defence or in mitigation of sentence; and, thirdly, to respond to any allegations that may be made in respect of institutional bias on the part of the Board or compliance staff or counsel in the commencement or conduct of the proceeding.

So those are the three issues that potentially make this relevant.

Let me just emphasize the point at paragraph 17 of my factum or outline, opening outline, because compliance counsel do submit that, and concede that this evidence is not admissible and cannot properly be used by the Panel as similar fact evidence, either to support or strengthen the cases of the 28 particularized complainants, or to enhance the credibility of other witnesses.

So that is an important thing, and this Board is well able to separate out a proper use of the evidence from an improper use, and I have given you the concession so that, you know, Mr. Summitt -- Mr. Selznick, I beg your pardon, can be satisfied that there is no intention to use or to ask you to use this for an improper purpose.

So my conclusion in paragraph 30 is simply that you be ready, with the benefit of these written submissions from counsel, when this evidence is tendered, to consider its admissibility in accordance with the principles which I have outlined.

I am happy to go further into the issue now.  If you want me to preview the arguments, I am happy to do that.  I expect Mr. Selznick will want you to do that, so -- but I will let him respond to what I have said so far.

MR. SOMMERVILLE:  Mr. Selznick.

MR. SELZNICK:  Thank you.

Just for a little bit of a back story here, on the motion that we had last Monday, it was your direction to Mr. Tunley's comments -- I recall you interrupted him to sort of express your discomfort with the suggestion that there would be evidence of other unspecified allegations in the notice of intention led in evidence and suggested that that be something we try to discuss between us this week, or earlier in the week last week -- of last week, and that if we didn't, we would have to address it at the beginning of the hearing.

My friend and I discussed it and we agreed that we would exchange submissions, my friends on Thursday and ours over the weekend, and to present them here.

The submissions -- so these submissions dealt with the scope of the hearing, whether we were hearing 28 distinct cases among five agents or whether we were hearing a much broader series of issues that involved potentially remedies unrelated to these 28 specific allegations among five agents.

And the submissions of both parties address that, and I am going to go into mine a little bit here, because I think it is an issue the Board has to come to a conclusion on in the beginning.  It is not an after-the-fact determination.  It affects how we lead our case and the evidence we choose to proffer and to respond to.

However, in that process, when we received my friend's materials on Thursday, a collateral issue was raised in his materials as to the nature of the sections giving rise to the allegations of enforceable provisions or lack of compliance or breach, and that is whether these provisions or procedural provisions are a strict liability or absolute liability.

We did not address those, other than inferentially, just as my friend did in his materials, but when we responded to the materials yesterday, my friend decided to write separate submissions on that point.  And we received them this morning just before coming to the hearing at about 8 o'clock in the morning.

I haven't had a chance to read those in any great detail.  I am not sure the Board has.  But it is only addressed in our submissions on the scope of hearing issue to the extent that should the -- and I will go back to my scope of hearing submissions, but should the Board feel that the sections to which we are subject in this procedure are other than strict liability, then we need to have a more fulsome discussion of that issue on proper submissions, and we would like to put in responding materials to my friend's materials this morning to address that issue, because the issue of whether it is a strict liability offence or an absolute liability offence brings into question, leaving aside the relevant relevance of due diligence, absolutely, which part of the proceeding the due diligence falls.

We have taken the position, from your initial instructions on the singular issue here, that it is my friend's obligation to show the offence occurred.  It is our obligation, if that happens, to show due diligence, and not simply in mitigation, but to show due diligence to avoid penalty.  

If it is a strict liability offence and my friend can make out the case for the elements of the offence having occurred, but we are able to champion the due diligence defence, that would end the case at that juncture.  We really need a clear indication of whether we are talking about a penalty phase or whether we are talking about a liability phase in this matter. 

There are very, very brief submissions by both parties in their original scope of hearing matters, but because of my friend's more fulsome reply, I think we should be given the opportunity to speak to that issue.

If the Board is taking the position that this is other than a strict liability offence, which we believe these public welfare regulations should be treated as -- in accordance with the case law cited in the materials, should be treated as liability offences unless there is a clear legislative intention to the contrary.  So it is our belief this is a strict liability offence and we are prepared to speak to that if the Board has a different view, but we would need time to provide submissions.

Going back to the scope of hearing matter, it is our view - and our materials are replete on this, and I would ask the Board to consider them before making any type of decision - that it is important to decide that fact at the outset.  It affects how the evidence is presented and what evidence is presented.  

We really need to know whether we are dealing with 28 cases among five agents, or we are dealing with 28 cases among five agents being the tip of the iceberg in cases of allegations that we can't possibly meet.

Our materials go into this in greater detail and I will address them in a moment.

I acknowledge my friend's admission that this evidence would not be led for liability, and I accept that.

However, it is very hard to distinguish this in a case such as this where we are dealing with a number of agents to talk about -- you won't be able to keep out of your mind allegations of other complaints, a number of which we don't even know the agents' names for.  It is impossible to respond to these types of things.

So it is important at the outset that we exclude it and we know the case we have to meet.

If we go to -- I will leave you to read the materials, and I would urge you to do so before you make a finding in this case.  One of the key elements that seems to be missing when we talk about this due diligence and the need to show other similar-fact or pattern evidence is whether it is relevant to either the charge or the matter of penalty.

I think that is the key missing point here before we even get into, Has Summitt exercised due diligence?

The due diligence Summitt is required to exercise under the notice of motion -- the notice of intention in this circumstance is due diligence in respect of these agents on these complaints, not other complaints and other agents that we can't identify and attest to and deal with how we have dealt with them in the past. 

I think that is what Mr. Tunley wants to creep in.  We have evidence creep a little bit here in this matter, and we would get into sort of throwing the baby out with the bath water if we said, Well, because of these unspecified cases now, and Summitt's inability to deal with them in the abstract without any ability to proffer how we dealt with that, something about these five agents can be found.

I think that is clear in the way the notice of intention was drafted by the Board on its own motion, on its own intention, and clearly in accordance with the legislation under which it was drafted.

[Board Panel confers]

MR. SOMMERVILLE:  Sorry, Mr. Selznick.  Go ahead.

MR. SELZNICK:  No problem.  We have received disclosure about five cases -- five agents in 28 cases.

Late yesterday afternoon, we were given advice that there may be other disclosure in the form of large Board-based documents on research about compliance issues and the like.  No ability to read those, no ability to truth-test the facts of those being issued into evidence, and I would have comments about that, if it gets a little bit more detailed.  

But the analysis is that under Section 112.2, in order to issue -- if I just flip through our materials here, and I invite you to take a look on page 3, paragraph 9 -- the Board in this case issued the notice of intention pursuant to its requirements under Section 112.2, and that notice has to set out the reasons for the proposed order.

The notice of intention in these proceedings is very, very precise.  It goes on for pages.  And it didn't make general statements about lack of compliance by Summitt Energy as a licensee.  It didn't make general statements about failing to ensure conduct.  It didn't make any other statements, but said: These are the particulars of the allegations upon which non-compliance is alleged.  

That was in accordance with the Board's obligations under Section 112.2, not about:  And there will be other evidence led at trial to support these allegations.  

Again, there is no comments in the notice of intention about Summitt as a corporation or licensee generally.  There is no reference about Mr. Tunley's now suggestion that there be a pattern of evidence or a pattern of behaviour evidenced by these as an example.  

So other than the suggestion that they're out there, we really have no idea of what they are, who they are, what disclosure would be provided about them.  We absolutely can't respond to them.  

The evidence that Mr. Tunley suggests, in one case of his one of three suggestions, to support an order of compliance and suspension is -- and I quote from his materials at paragraph 18:

"Evidence as to a higher level or frequency of complaints about salesperson misconduct received by the Board in relation to Summitt as compared to all electricity marketers licensed by the Board in Ontario, or as to any ongoing similar complaints of salesperson misconduct made against Summitt that come to the Board's attention after the Board's interim compliance order herein, dated June 17th, 2010, was made, would clearly be relevant, both the need for the compliance and suspension and order sought and as to the terms thereof."

We refute that.  There is no evidence to support those allegations.  It is impossible to respond to them.  We haven't received any sales data.  We haven't been able to do any analysis of what those other electric marketers may do.  It is hearsay evidence at best in this proceeding.  

If we look down in parsing the claims that have been made or the remedies sought against Summitt Energy, they fall into three categories.  The remedies sought are an administrative penalty of a payment of money, a compliance order and a suspension.  

Each of these are dealt with in different portions of Section 112.

 In section 112.5, the Board has a limited mandate about issuing administrative penalties.  If you look at page 8 of our materials, we have excised the section and highlighted the provision:

"If the Board is satisfied that a person has contravened an enforceable provision..."

 "Has contravened."  Not "is likely to contravene", not "has contravened other matters not specified", but:

"...has contravened an enforceable provision, the Board may, subject to regulation, make an Order requiring the person to pay the administrative penalty."

On the administrative penalty component of this claim, the issue of other unspecified allegations of non-compliance are simply just not relevant, before the notice of intention or after the notice of intention.  The Board is subject to issuing an administrative penalty if the person has contravened an enforceable provision.

We know that Section 112.1 defines an enforceable provision in a certain circumstance -- they are listed there -- and a condition of license under Part IV or Part V is compliance with these codes.  So there would have to be a breach of one of those codes to become an enforceable provision, and the Board would have to make that finding.  It is not "likely to breach one of those conditions."  The term is "has breached."

 So on the issue of administrative penalty, other similar fact evidence or other evidence of other complaints would be material.

The issue of suspension now, that is the second of the third remedy.  Section 112.4 says:

"If the Board is satisfied that a person who holds a licence under Part IV has contravened an enforceable provision..."

Not "is likely to contravene", but "has contravened an enforceable provision."  I encourage you to read paragraph 9 of our submission.  At the bottom, we have highlighted the section.

Then:

"...the Board may make an Order suspending or revoking the licence."

So again, we are subject to looking at evidence on specific claims against five agents in 28 circumstances.   

Well within the Board's authority at the time, it drafted the notice of intention to add other circumstances of complaint.  It chose to rely upon these five agents, these 28 circumstances.  

The other section applicable here is Section 112.3, which has a prospective quality to it.  Section 112.3, which is somewhat different than the other penalties, and I would refer you to paragraph 10 of the materials:

"If the Board is satisfied that a person has contravened or is likely to contravene an enforceable provision..."

 Here is where the "is likely" comes into effect.
"...the Board may make an Order requiring the person to comply with the enforceable provision, and to take such action as the Board may specify..."

 That is a compliance component.
"...to remedy the contravention or prevent a further contravention."

MR. SOMMERVILLE:  Mr. Selznick, I hesitate to interrupt you, but just in terms of the course of flow of your argument, I mean, I am looking at paragraph 17 of compliance counsel's submissions, and that is the section that says:

"It will not be admissible for the following purposes."

And A under 17 is that it would not be admissible, in compliance counsel's view, to support or strengthen the case as to whether the actions and omissions alleged in any of the 28 particularized complaints in fact occurred.

So it is clear to me that compliance staff is not seeking to use this intervening -- these allegations of intervening delict to create the conditions which would trigger the Board's authority under Section 112, that is that a contravention had occurred.

They're explicitly stating that they would not be using the so-called similar fact evidence, the intervening allegations of non-compliance, to create a condition which was of probative value in determining whether the contraventions had actually occurred.  So doesn't that -- 

MR. SELZNICK:  No, but even with that, it is not relative to those elements of penalty.  So if we break it down -–

 MR. SOMMERVILLE:  Let's leave penalty aside for the moment.  Let's leave penalty aside for the moment.  Let's talk about the liability issue, right?  Which, as I see it, what you are talking about -- 

MR. SELZNICK:  Well, if they can't render it on liability under Section -- if you go to the AMPs, for example, if they're unable -- it is no relation to the administrative penalty.  They must on the administrative penalty rely upon findings of contravention of the cases alleged.

So it is irrelevant to lead that evidence and it is highly prejudicial.  I --

MR. SOMMERVILLE:  I think they are suggesting that it is not admissible for that purpose. 

MR. SELZNICK:  But I don't know how you can parse that information.  If we were dealing with a credibility case --

MR. SOMMERVILLE:  Compliance counsel also states -- and I am just trying to understand where the parties actually are on the subject -- what compliance counsel also states in its submissions is that this evidence, were it to be offered at all, would be offered in the context of -- through cross-examination.

So it would be through a cross-examination of one of your witnesses, where certain propositions would be put to the witness, and that would be a fairly normal process.  And the answers would be what they would be.  

MR. SELZNICK:  But the question is:  What would be the relevance of that evidence?  If the evidence couldn't assist in determining an administrative, monetary penalty or couldn't assist in a compliance order or suspension, and as I'm going to suggest, wouldn't apply in a compliance order, what is its relevance?  It is just prejudicial.  

MR. SOMMERVILLE:  Well, it may, if we are -- and who knows what the questions might be?  And I guess this is the virtue, perhaps, of not dealing with this pre-emptively, but dealing with it when and if that evidence is actually before the Board.

So that we actually have an instance where something has been, some evidence has actually been produced that addresses this intervening -- these allegations of intervening delict.

 MR. SELZNICK:  Well, I will give you an example of what I anticipate my friend to do, because I was advised yesterday that they intend to introduce into evidence Board reports talking about this industry sector and complaint levels.

That has no bearing on this particular issue.  

MR. SOMMERVILLE:  Well, I think that is probably best left for argument at the end of the day as to whether it is relevant or not.

It could be said -- and this is without the benefit of any argument from any party on this subject, but it could be said that the track record, if you like, of the industry and the particular retailer may have some -- there may be some relationship, if you are suggesting that there is a due diligence defence.

You know, if your compliance -- and this is completely hypothetical, Mr. Selznick, and I am not trying to either put words in your mouth or create any architecture of any kind, but clearly if your client's performance with respect to complaints was significantly better than the industry experience, that would be something that you would be relying upon, to demonstrate that your client had done a good job in instructing its sales force.

MR. SELZNICK:  But these complaints relate to specific named agents.  If I was unable to tie it to that, I am not sure what benefit that would have, to be honest with you.

MR. SOMMERVILLE:  I think you have to have some confidence in the Board sort of dealing with that when it happens.

If we find that you -- you know, that this is an ambush that you have no reason -- you know, it is that kind of evidence, then that is something that the Board will deal with when that happens.

I am a bit concerned about trying to project from here what may or may not be the significance or influence of any particular answer that a witness may give in cross-examination.

MR. SELZNICK:  No, but it is the class of question.  It is not the answer.  It is the class of question we are concerned with.  As a matter of law, there are questions that are relevant in a proceeding, and there are questions irrelevant in a proceeding.

To ask questions that don't have a relationship to the charge under the legislation puts us in a situation we can't defend.  I can't defend against evidence that may be proffered of other complaints, and then used in argument, regardless, to support an allegation.

I have no ability to respond to that.  I have no ability of being provided with 150 pages of industry Board analysis yesterday to ask the witness questions about it today.  It is not proper.  It is sufficiently -- unequal time, and from my reading of the legislation, it clearly doesn't -- it is not relevant to at least two of the bases of relief sought.  And our argument, and I would encourage you to read it before you make any decision, speaks to it is not relevant to the likelihood in section 112.3, because the Board has already exercised its discretion in that regard on the interim compliance order that has been issued.

MR. SOMMERVILLE:  That is a different question, though.  That is a different question.

Whether there are grounds or whether it is appropriate to have issued an interim order is a completely separate question.

MR. SELZNICK:  No.  But what I am saying is the Board made a determination to issue an interim compliance order because of the likelihood that it perceived of a contravention of an enforceable provision.

And in response, a response was provided by Summitt Energy, and it was accepted by the Board, in the sense of the Board indicated it would monitor that response.

The appropriate proceeding for the Board to deal with the likelihood, then, under section 112.3 is through that order, where the Board can speak to Summitt.  It can say, We are not satisfied with your performance under the temporary -- here is what has happened under that order, not under these 28 cases, and either let's improve your process, let's negotiate something, or let's seek to enforce that order, in which event Summitt Energy would be entitled to respond to the allegations in that case on proper disclosure.

MR. SOMMERVILLE:  Mr. Tunley, do you have any response?  Are those your submissions, Mr. Selznick?

MR. SELZNICK:  That is a portion of our submissions.

MR. SOMMERVILLE:  Well, please continue.

MR. SELZNICK:  We just don't think it is relevant.

We think there is this issue of absolute and strict liability that has to be determined, because we need to know where this evidence will be used.  And despite Mr. Tunley's advice that it is not being used for liability, if I enter evidence of due diligence on the 28 cases, in my mind, to overcome any probative value he may have in the witnesses' statements that these events did happen, it is our position that there's been no contravention of an enforceable provision.

And that leads to Mr. Tunley's position that he is not raising it as a liability.

MR. SOMMERVILLE:  Let me come back to you, then, and ask Mr. Tunley to respond to that now.

Is it your view, Mr. Tunley, that the characterization of the offences as strict liability offences or absolute liability offences is not relevant to Mr. Selznick's client as we enter the evidentiary phase?

MR. TUNLEY:  It is certainly our position that it is relevant to the proceeding.

At the end of the day, you will have to decide.  So let me address that in this way, Mr. Sommerville.

First of all, we, in our submission, if I can take you to section B of our argument, beginning on page 8, deals with relevance to the issue of due diligence.

And we acknowledge that one of the issues that will inevitably arise at a later stage is whether the provisions that are before you are absolute or strict liability.  

We give you the reference to Sault Ste. Marie, which is now reproduced for you in Mr. Selznick's materials, so you can review the reference we have given you.  I give you a bit of background on that case and what it decided.

But the key, for our purposes -- and I believe this is a familiar legal territory, Mr. Sommerville, to you and other members of the Board.  But the difference between strict and absolute liability is simply that, in an absolute liability case, due diligence, the efforts that the company makes to avoid the occurrence that gives rise to the charge, is only relevant to sentence.  In a due diligence -- a strict liability offence, it is relevant, as well, as a potential defence.

But the evidence gets heard either way, and so the scope of the hearing doesn't change from one to the other.  At most, what it affects is the timing of the evidence, because if everyone agrees up front that it is an absolute liability offence, there is an option to have a bifurcated hearing where you just hear the merits of the actus reus, the prohibited acts, and then you go to a sentence hearing.

In the circumstances you are faced with - and it is very clear from Mr. Selznick's argument - he intends to argue that this is a strict liability case and he is going to, therefore, ask for the right, and I assume you are going to hear his evidence of due diligence, at the liability phase of the hearing.

I am not going to object to that, even though, as I set out in my opening submission -- and I have developed the legal argument much more fully in a separate submission that should also be in the system to you, but our position very clearly is that these offences, the matters before you, are absolute liability.

And if everybody agreed with me about that, I would readily concede that any evidence about due diligence should be put off to a separate phase, heard only as to sentence, and we wouldn't be having this debate at all.

But Summitt takes issue on that.  There needs to be a determination of that issue, I say, at the end of the case and not at the beginning of the case.

So I believe I am already accommodating Mr. Selznick by agreeing to defer leading this evidence at all until he starts to make his due diligence case.  I am going to put it to his due diligence witnesses and not try to introduce it ahead of you hearing the essence of the allegations involving the acts and omissions of Summitt in relation to the 28 complainants.

I have made that concession in terms of how I have scheduled the issue.  But I do want to commend to your reading, between now and the end of the case, both my submissions here as to why these offences before you are absolute liability - I think that flows from the Sault Ste. Marie analysis - but it is much, much clearer and we have developed the argument much more fully in a separate submission, which goes through the process of drafting, for example, the codes and shows that this issue was raised by Direct Energy, another energy marketer, specifically for the Board to consider.  And the Board deliberately drafted the codes in language that everyone recognized would be imposing absolute liability.

So this is not a new issue for this Board, I am going to argue at the end of the day.  It is part of the drafting process of the Codes.

 Similarly, there are two Divisional Court cases very recently, long time since Sault Ste. Marie, which indicate that the difference in terms of a due diligence being a defence only applied when you are prosecuting in a provincial court.

It doesn't apply before tribunals such as the Ontario Securities Commission -- there is a case which I have given you on that -- or the Alcohol and Gaming Commission of Ontario.  These are two cases that are directly parallel to your case, in the sense that we have senior regulators in the province dealing with licensed entities and how they conduct their affairs and impacts on the public.

And both of those two cases say:  Due diligence is irrelevant to whether the -- the Divisional Court in both cases says:  Due diligence is irrelevant to whether the offence is made out.  It is only relevant on penalty.

 So that is my position in a nutshell.  But the difference between Mr. Selznick and I is he is pressing to have these issues determined today, and I am giving you my position.  I believe you should know my position, and he should know my position well ahead of time.  But I am really resisting spending a lot of time on this upfront today.  I don't believe you will serve the interests of the process, both for two reasons.

 You won't make the decision today in the proper context, knowing the evidence and understanding the submissions that you are going to hear on this issue as well as you will at the end of the hearing.

Secondly, we have to consider the witnesses.  As we sit here and argue, we have got witnesses lined up and a schedule concern, and my respectful submission is we should prioritize hearing the evidence.  I have undertaken not to raise this issue until all of the sensitive witnesses are out of the room, and we can deal with it with the due diligence witness.

 So that is my position.

MR. SOMMERVILLE:  Thank you.

Mr. Selznick, what is the prejudice to your client in your cross-examination of these witnesses if this issue of absolute liability and strict liability is deferred until a later stage in this proceeding?

MR. SELZNICK:  Well, first --

MR. SOMMERVILLE:  And can it be managed somehow?

MR. SELZNICK:  I don't believe it can, and I think that Summitt Energy should be given the opportunity to provide you with materials on that issue.

 We received Mr. Tunley's materials this morning.  I have looked at them for literally about 20 minutes.  I don't agree with the conclusion he draws from the cases he cited.

I think the Board should take the benefit of having our materials before it makes a decision on that point, to begin with, as a matter of procedural fairness.

Going back, though, to the motion we had last week, it was the Board's direction that this matter be dealt with at the beginning of this hearing.

MR. SOMMERVILLE:  With respect, Mr. Selznick, the issue that was to be dealt with at the beginning of today was the use of and the implications of the allegations of intervening non-compliance, and the extent to which they would be considered in the consideration of the notice to issue an order, a compliance order.  Not this issue of absolute and strict liability.

MR. SELZNICK:  No, I agree, but this arises out of Mr. Tunley's materials last Thursday.

MR. SOMMERVILLE:  But what I want to know is, from a practical point of view in dealing with witnesses, what is the practical difference or difficulty that you face if this matter is not dealt with until later in the proceeding?

MR. SELZNICK:  Firstly, evidence will be entered in chief.  Despite Mr. Tunley's advice on how he is going to use it, it will be identified and entered into in-chief -- I have been advised that by his side -- that we have not been able to respond to or properly assess yet.

MR. SOMMERVILLE:  That is a disclosure issue.  That is a different --

MR. SELZNICK:  But it is only relevant if the evidence goes in.  If the evidence doesn't go in, because it is not relevant to the issue because it deals with other claims, then we don't have to even consider it.

 It is a significant point for us on disclosure and relevance to this case.

MR. SOMMERVILLE:  So it is that evidence that is causing you the problem?

MR. SELZNICK:  That evidence, to start with.

The second issue is evidence to be used in cross-examination.  I don't really have a concern with Mr. Tunley entering into evidence in cross-examination properly introduced evidence dealing with my client's remediation process with these five agents.

MR. SOMMERVILLE:  Okay.  That is when your witnesses are in the witness box and Mr. Tunley is cross-examining them.

MR. SELZNICK:  That's right.

MR. SOMMERVILLE:  The question I am asking you is, with respect to his witnesses, what is the practical difficulty that you face, other than this analysis evidence that you have talked about?

But in terms of Ms. Marijan's evidence, for example, or the evidence of the witnesses today, what is the practical difficulty that you face in cross-examining those witnesses in the absence of definitive decision as to whether these are absolute or strict liability offences?

MR. SELZNICK:  If Ms. Marijan is going to restrict her evidence only to these 28 cases among these five agents, I am not averse to that.  If it is a matter of getting this evidence in because you have witnesses waiting, if it will be restricted to these 28 cases among five agents, I have no issue with that.

MR. SOMMERVILLE:  Well, I think the indication is that this -- we are talking about two different things.

My question to you is if the Board defers its decision as to whether these are absolute or strict offences, right, strict liability or absolute liability defences, if we defer our decision with respect to that, what are the practical difficulties that you are going to face in cross-examining the witnesses that you are going to be cross-examining today?

I am not hearing that there are any.

MR. SELZNICK:  It depends on what the witnesses' evidence is, and this goes back to the scope of hearing.  If Mr. Tunley is going to introduce through either his examination-in-chief or in cross-examination of those witnesses evidence --

MR. SOMMERVILLE:  He won't be cross-examining his own witnesses.

MR. SELZNICK:  No, in re-examination of a witness, in re-examination of a witness, evidence of other similar facts not relating to these 28 cases, that is the issue.

MR. SOMMERVILLE:  We will deal with that when that happens.

MR. SELZNICK:  Well, I need some direction from the Board whether it is relevant or not relevant.

MR. SOMMERVILLE:  Well, we will make a determination when that actually happens.

When the question is asked and the answer is about to be given, you can then object and say:  Just a moment.  I need to know -- there is a specific difficulty that I have with that question and that answer.

That is when we will deal with it.

MR. SELZNICK:  But I am dealing with a class of questions, and I think, with respect, the Board is only deferring having to make a decision that is not going to speed up this process.

If Ms. Marijan is going to take the stand and talk about the background of this notice of intention from the perspective of more than these 28 cases, I am going to object.  And I need to know that now.  I need to know how to manage our case.

MR. SOMMERVILLE:  You will find out when you object.  We will respond to your objection.

MR. TUNLEY:  Can I give some assurance on that?  What we have indicated we will try to do – and it is always a bit difficult -- but we are going to try very hard to split Ms. Marijan's evidence in two, so that the evidence you hear today is limited to what I think, I hope, subject to his ability to object, my friend would agree is relevant to the steps she took in relation to the 28.

If there is anything that is going to be contentious, Ms. Helt and I have been discussing, we are going to drop it down.  The consequence may be that we have to recall her in re-examination.

But let me make one caution to my friend, Mr. Selznick, because he says he is concerned about re-examination of our own witnesses.

As the Board knows, I am sure, re-examination is limited to things that arise out of the cross.

So Mr. Selznick can't have his cake and eat it too.  If he raises an issue in his cross, we will re-examine and we will exercise, or ask to exercise those rights fully, even if we thereby transgress this line, because it arises from Mr. Selznick's cross.

So with that caveat, I am prepared to hold as much of the evidence that gives rise to the problem down to reply from MS. Marijan.

MR. SELZNICK:  On that point, this is the first time since early last week that my friend has indicated that he would sort of agree to a bifurcated process here.

His advice to me when I suggested that earlier last week was that it would be hard to distinguish at which stage the evidence would be used, either for liability or for remedy.

If we had a procedural stage where liability was the issue and we only heard about these 28 cases, that is something we can discuss, but my concern at that stage is I don't know if I can raise the due diligence defence in those cases, because I am not clear on the Board's direction as whether they see this as a strict liability offence or an absolute liability offence.

MR. SOMMERVILLE:  Let me suggest that it would be prudent for you to do so, that the Board would -- may make a -- will have to make a determination at some point as to whether due diligence goes to a finding of liability or whether it goes to merely a sentencing side of it, as Mr. Tunley would urge us to do.

The Board will make a -- have to make a determination about that at some point, and I would suggest that if there are questions that you want to put to these witnesses that relate to the due diligence defence, you can do that and you should do that.

I think that is -- I think that is the prudent way of proceeding with this.

MR. SELZNICK:  So if we were to bifurcate this proceeding -- I want to be absolutely clear so there is no issues with either compliance staff or the Board or Summitt Energy.  If we were to bifurcate this proceeding to accommodate witnesses and hear them this week on the issue of these 28 cases, where we could raise due diligence questions to those witnesses, but other circumstances or other allegations of contravention or likely to contravene enforceable provisions was not raised, I might be prepared to consider it - I have to reflect for a moment on that - followed by a remedy stage, if the Board felt at that stage it was warranted.  

That may be a consideration, but it would mean having to recall witnesses on Mr. Tunley's part, I suspect, to speak to the issue of other similar fact evidence if you are prepared to hear it at that juncture.

MR. SOMMERVILLE:  Well, Mr. Tunley.

MR. TUNLEY:  Let me briefly say I am not suggesting bifurcating the hearing.  This Board has ordered a hearing.  We have the week set aside.

What I am suggesting, which I think accommodates Mr. Summitt -- Mr. Selznick, I beg your pardon, that's the second time I have done that -- is that we won't lead with this evidence.

He will have a chance to develop the case with respect to the 28 complainants first.  My ability to call this evidence, in reply, as the Board knows, if he hasn't raised a due diligence defence, I will not have an opportunity to reply.  But if he has, if he has led a lot of evidence about due diligence, I can't be precluded from then seeking to introduce -- and at that point will trigger the argument.  At that point, this Board will know very well what this hearing is about, will have considered both sides of the argument and the written submissions in the cases, and you will make a better decision than you will today.  

That is what I am offering.  It is not a bifurcated hearing, but subject to that point, I'm agreeable to -- I think the process that I am proposing meets Mr. Selznick's concerns and allows him to cross-examine my witnesses as he wishes to do without restriction.  I am putting no restriction on him.

He is on notice that if he cross-examines, I will re-examine and I will call reply evidence.

MR. SELZNICK:  But I think that avoids the issue by an hour from now.  That is all it does.

MR. SOMMERVILLE:  Let's get there.

MR. SELZNICK:  Well, here is my concern -- and I am not hearing from Mr. Tunley anything but let's proceed with this hearing.

If a witness takes the stand and gives evidence about the 28 cases, and I put to that witness questions concerning the Board's management of those cases, their conversations with Summitt Energy on remediation of those cases, the outcome on those cases, not others - those cases - that is part of my due diligence defence.

I don't want to hear Mr. Tunley stand up, then, at that point and raise the curtain, that, There is so many other cases we should be discussing now, because Mr. Selznick is dealing about due diligence.

MR. SOMMERVILLE:  I didn't hear Mr. Tunley say that is what he was going to do.  We will deal with that if and when that happens.

Board counsel, do you have any observations at this stage?

MR. DUFFY:  I think, Mr. Chair, what would be probably helpful, just from a procedural point of view, since the issue has been raised, is whether or not we are planning or parties have discussed whether or not they're planning to have a separate liability and remedy phase, or if this week we are going to try to do both.  I am not sure that is something that has been raised previously.  It might affect the schedule, as well.

On this particular point on the evidence, I think both parties have addressed it pretty thoroughly and we don't have any comment on that itself.  

MR. SELZNICK:  If I might just offer one comment?

In a bifurcated proceeding, I am not sure any of the complainant witnesses my friend may call would have any additional -- he can comment on it -- any additional evidence to proffer on the due diligence defence.

They have made claims, and those claims have either been dealt with or are outstanding.  I don't think that is really an issue.

The issues surround whether the circumstances giving rise to those claims resulted in a breach of an enforceable provision.  I think the witness who could probably -- or the Board witness who will be more appropriate to the issue of sentence, if it is bifurcated, Ms. Marijan, I assume is not inconvenienced to reattend to give evidence to that fact, if needed.

MR. SOMMERVILLE:  Well, I think trying to deal with this in a sort of abstract fashion is pointless.

I think let's hear the evidence.  You make your cross-examination as you see fit, and we will deal with any objections from either side, as we go forward, as to whether there is some impropriety in the questions or the approach that is being taken.

It seems to me that there is not -- there is no necessary impropriety in any of it.  I am sort of gathering there may not be any difficulties with how we proceed, in any event.

I think the thing is to get a witness in the box and to start to deal with it.  I fully accept the principle, Mr. Selznick, that the Board at some point will have to make a determination as to whether these offences are strict liability offences or absolute liability defences, and whether the due diligence defence that you want to mount goes to the liability phase or to the penalty phase.

The Board will have to make that determination, but I don't think the Board has to make that determination now.

MR. SELZNICK:  No.  But if my friend is suggesting that he won't raise the issue of due diligence until I do, I am going to raise it in this phase on these 28 cases.  I am going to be discussing due diligence on these 28 cases.

I am not going to be discussing due diligence on other types of cases.  It is the process applicable to these 28 cases that I am raising.  

MR. SOMMERVILLE:  I think that is your prerogative to do that, and what Mr. Tunley does in response to that, we will deal with that when that happens.

We are not -- this is not an open-ended proceeding.  This is a proceeding that has very specific boundaries to it, and I think the worst thing we can do is to try to make determinations of broad matters of principle in the absence of actual evidence and actual objections and actual submissions.

So the Board will look to receive submissions on the question of strict and absolute liability, and we will consider those in due course.

In the meantime, we will expect the proceeding to proceed to the evidence phase, and I understand, Ms. Marijan, you are the first witness.  And we are going to take a short break at this stage, and we will come back and expect to hear Ms. Marijan's evidence when we come back.  Is there anything further?

MR. SELZNICK:  May we confer for one moment?

MR. SOMMERVILLE:  Sure.

MR. SELZNICK:  Perhaps when we reconvene, one of the issues we can address is this evidence that was disclosed or these links to the evidence that were disclosed yesterday afternoon by compliance counsel that I assume Ms. Marijan is going to attest to, because they tell me they are going to put in her evidence book.  So...

MR. SOMMERVILLE:  Ms. Helt?

MS. HELT:  Yes, that's correct.  Yesterday I did inform Mr. Selznick that there were two documents that were referred to in Ms. Marijan's witness statement that are, in fact, public documents, and that I would be asking Ms. Marijan to refer to those documents in her testimony.

Mr. Selznick indicated to me that he was going to object, and I think we can deal with that at the time in her testimony.

MR. SOMMERVILLE:  And we shall.

We will break and reconvene at 11:30.  Thank you.

--- Recess taken at 11:13 a.m.


--- Upon resuming at 11:32 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.  Mr. Tunley?

MR. TUNLEY:  Thank you.  Ms. Helt will be leading our first witness.

MS. HELT:  Yes.  Good morning, Members of the Panel.

The Energy Board would like to call Ms. Marijan as our first witness.
CHRISTINE MARIJAN, SWORN


MS. HELT:  I can advise the panel that I have provided my friend, Mr. Selznick, with a witness binder, which contains all of the documents that will be referred to in this examination-in-chief, but for those two documents which I understand Mr. Selznick will be objecting to.

I have asked Mr. Duffy to provide the Panel with a copy, and also to provide the witness with a copy of the binder for the purpose of her examination.

MR. SOMMERVILLE:  Thank you.

This will have an exhibit number, I take it?

MS. HELT:  I think we could probably mark it.  I think it is Exhibit 3?

MR. DUFFY:  Yes, Mr. Chair, it will be marked as Exhibit K1.3.

EXHIBIT NO. K1.3:  Witness binder of documents to be cited in examination-in-chief.

MS. HELT:  I also understand through my discussions with Mr. Selznick -- and he can indicate otherwise if I am not correct -- that there is no objection with respect to the introduction of these documents, being documents which we are introducing them as.  In other words, the documents are being introduced on consent and there will be no objection.

Thank you.

MR. SOMMERVILLE:  Please proceed.
Examination by Ms. Helt:

MS. HELT:  Good morning, Ms. Marijan.

MS. MARIJAN:  Good morning.

MS. HELT:  You seem quite far away over there, but we will do our best.

Can you please state your name for the record and spell your name for the record, please?

MS. MARIJAN:  My name is Christine Marijan, C-H-R-I-S-T-I-N-E, M-A-R-I-J-A-N.

MS. HELT:  Thank you.  I note that your last name has been pronounced in various different manners throughout this proceeding, so perhaps we can just reiterate that the last name is, in fact, Ms. Marijan.

MS. MARIJAN:  Thank you.

MS. HELT:  Thank you.  Can you advise me of what your position is at the Ontario Energy Board?

MS. MARIJAN:  I am a policy advisor in the retail markets and compliance management group.

MS. HELT:  And how long have you held that position?

MS. MARIJAN:  Since April 2010.

MS. HELT:  And what did you do prior to that?

MS. MARIJAN:  Prior to that, I was an advisor in the same department, since June of 2005.

MS. HELT:  And can you just briefly describe your roles in both of those positions?

MS. MARIJAN:  In my current role, I partake in compliance inspections, responding to market participant enquiries, doing project work, generally of a more complex nature, doing some advice -- providing some advice to Staff that are dealing with complaints and helping them through the complaints.

MS. HELT:  And in your previous role?

MS. MARIJAN:  My previous role was much the same.  Some of the work was a little bit not as complicated, perhaps.  More recently but prior to that, probably since about 2007 and before, I was doing complaint handling as well, so escalated complaints coming to the Board that needed to go to the compliance office.

MS. HELT:  Thank you.  When you indicated that you do complaint handling, what does that involve?

MS. MARIJAN:  That would involve complaints that  are -- that have gone through the process of being entered or input into the system by our consumer relations centre.  Customers may have not been satisfied with the resolution provided by the retailer, marketer or utility, and have requested that some other group look at those complaints to review them.

MS. HELT:  And can you, briefly, describe for the Board what the process is with respect to inputting of complaints?

MS. MARIJAN:  Okay.  A customer, a consumer may call the Ontario Energy Board by telephone.  They may also do a web submission, provide a letter or e-mail to the Board.

That complaint is then input into a system that we call Consumer Interaction and Dispute Resolution Application; it is called CIDRA for short.  The complaint is input there.  If it is a written document, it will be copied in there.  If it is a telephone call, then the public information officer will obtain information, ask questions, probe questions about what the issue is about, and they summarize it in the complaint.

They will ask for the customer name, their address.  They will ask for their privacy consent.  They will then classify the complaint as a -- based on various numbers of classifications, whether it is an agent conduct complaint, a contract issue, customer service.  Then there is subcategories as well that they can break it down into.

That is the intake part of it.

MS. HELT:  And what happens after the intake?

MS. MARIJAN:  Once the information is complete and the privacy consent is obtained, a form called the consumer complaint response form is then -- there's a button to trigger that form to -- in being populated.  The public information officer takes a look at it.

If they're satisfied with it, it is sent off to the retailer as a complaint for a response.  There is 21 days for the retailer to respond to a complaint.

MS. HELT:  And just to take you back, you said there is a button that you push.  Is this part of the CIDRA system?

MS. MARIJAN:  It is part of the CIDRA system.  It is through a portal, so a web portal that this complaint is sent.

The retailer is notified that a complaint has been assigned to them, and they are very aware there is 21 days to respond to those complaints.

So it is all done through this web portal.

MS. HELT:  Thank you.  If I can ask you, please, to refer to the witness binder in front of you, tab A, there is a document there entitled:  "Complaint File Summary."  It is an example of a document, and it has certain portions of the document redacted.

Can you just explain what this document is?

MS. MARIJAN:  This document represents a print report of what an interaction may look like.

So as you can see, there is all of the fields for the consumer information.  Utility information is there as well, who the licensee is.  There is information as well related to the agent.  If it was an agent issue, then -- and if the customer is aware of who the agent was, they can provide that information to the public information officer, who will then fill that in.

The complaint details would then be the summary of the complaint, and it says here that the CCR form was sent.  So that is automatically flagged when that happens.  Then the classification, based on the classification provided by the public information officer.

So they have limited information.  They have the information that is provided by the consumer, and then they make their best assessment of what that complaint is about.  And it is just to guide the party at the other end, the retailer or marketer, of what type of complaint it could be.

MS. HELT:  Earlier in your testimony, you indicated that complaints do come in through either a web-based submission or over the telephone or by letter.

Does that information then fall -- get input into the complaint detail section?  Is that --

MS. MARIJAN:  That's correct.  The typical process would be to copy it and paste it into the complaint details.

MS. HELT:  Thank you.  You then indicated after the complaint comes in, something is sent through web portal to the retailer or marketer.

MS. MARIJAN:  That's correct.

MS. HELT:  Then there is a second form generated, a consumer complaint response form.

If I can ask you, please, to look at Exhibit B or tab B of the witness binder book.

MS. MARIJAN:  Mm-hmm.

MS. HELT:  Can you identify this document?

MS. MARIJAN:  Yes.  This is a sample of what the consumer complaint response form would look like.

This is the information that is provided to the retailer when a complaint is sent through.  So it has the information about the consumer, the representative, if there is one, the date the complaint was received, a due date for when it is expected to be completed, the classification of the complaint and topic, subtopic.

The synopsis would then be also filled in, and it is just taken from the complaint as entered into our system.  It is just copied into there.

And then there is a section for the retailers to respond to, with static questions that are the same for each complaint.

So the complaints are automatic -- sorry, the questions are automatically generated, and --

MS. HELT:  Can you just take us through what those questions are?

MS. MARIJAN:  Sure.  One of them would be:  Provide an explanation of what the issue -- of why the issue is not resolved at the initial contact with the consumer.

MS. HELT:  And what does that mean, the initial contact with the consumer?

MS. MARIJAN:  So in most cases we ask the consumer, when they call us, whether they have contacted the retailer to try and resolve it with them first.

So this would be the retailer explaining to us why -- what happened in that first contact with them.  So was there -- it could mean that they were unable to reach an agreement.  We are looking for that information, so what happened there, because we do want the retailers to resolve it themselves with the consumer.

The licensee resolution, including timing and method of communication with the customer.  So what steps has the licensee taken to deal with it?  How long will it take?  How has -- what are the methods of communication with the consumer?

Detailed action to be undertaken within licensee to address systemic issues or clarify position include actions such as agent retraining, agent discipline, call centre script changes.


This question is really to address what internal steps the, licensee has taken.  They may have resolved the customer problem, but there may be underlying issues that have led to it that -- we are looking for them to provide an explanation of what they're doing to keep this from happening again.

What is the timing for the resolution to be implemented?  So how long -- if it is a cancellation of a contract, for example, how long will it take for that to happen?  Will it be two months, three months, that sort of thing?

Licensee to provide copies of the material to consumer.  Include a copy of the contract or telesales recording, terms and conditions, reaffirmation call and any correspondence with the consumer.  Provide details on when and how sent to consumer.


So this is an opportunity for the retailer to provide all the -- what information was sent to the consumer.  So if it is a copy -- perhaps a customer didn't have a copy of the contract.  They would then send a copy of the contract to them.  They would provide them with a reaffirmation call, if they don't recall a reaffirmation call occurring.  If there is a cancellation letter, something like that would then be added in this section.  It would be included as an attachment to the response.

MS. HELT:  Just to clarify, that attachment would  be -- or if there are any attachments, they would be provided by Summitt?

MS. MARIJAN:  Summitt.  By Summitt to the consumer.  That is what it is addressing there.  And the next one is the same copies are sent to the Ontario Energy Board.

So whatever the consumer gets, we get, as well.  And the purpose of that is that we can then -- we have that information on file, if we need it.

MS. HELT:  You have indicated that the retailer or marketer has 21 days to provide the Board with a completed form of this CCR.

MS. MARIJAN:  That's correct.

MS. HELT:  What happens after the Board receives a completed consumer complaint response form?

MS. MARIJAN:  Generally, when the form comes back, we have our administrative assistant, who -- upload any attachments that are on the file and basically close the file.

MS. HELT:  When you say "close the file", what does that mean?

MS. MARIJAN:  It means that the complaint is considered closed at that point.  It is assumed that the issue has been dealt with.

MS. HELT:  Thank you.

At this time, Mr. Chair, I would like to ask that the complaint file summary form and the consumer complaint response form -- we have copies of each of these documents located in our individual witness binders.

I have spoken with Mr. Selznick, and he has indicated that he will not object to the documents being included in the witness binders.  I don't think it is necessary to have them marked at this time as an exhibit for the purpose of the witness binders, unless the Panel or Board Staff think it is more convenient to do so, but putting the Board on notice that these documents will be introduced at that time and Ms. Marijan, through her testimony of identifying the template form, is also verifying that these are documents with respect to each particular witness that relate to the individual complaints referred to.

MR. SELZNICK:  The only -- I apologize for interrupting.  The only caveat I would put to that is, although we have seen the CCR statements and the complaint statements in the disclosure materials, I am assuming those are the ones in these binders.  So that on that basis, I am consenting to that.

MS. HELT:  Absolutely.

MR. SOMMERVILLE:  Thank you.

MS. HELT:  Thank you.

Ms. Marijan, I would like to now direct your attention to the inspection that was completed of Summitt and why we are here today.

Can you please indicate to me when your inspection commenced?

MS. MARIJAN:  My inspection of Summitt specifically began at the beginning of the year 2010.  There were several things that led to that inspection beginning, though.

MR. SELZNICK:  If I may interject on this point, and I don't want to object or intervene with the flow of the evidence, but I am not clear whether the witness is, again, commenting on her inspection on these 28 cases, or Summitt, generally.  Can we get a clarification on that point, because I do object to this question if it is other than about these 28 cases?

MS. HELT:  The purpose of the question is to ask Ms. Marijan, and I will be seeking to elicit from Ms. Marijan testimony with respect to how the inspection came about and for what reasons.

MR. SOMMERVILLE:  The question is permitted.  Please answer.

MR. SELZNICK:  Thank you.

MS. MARIJAN:  My Summitt inspection began in -- at the beginning of 2010, as I indicated.

MS. HELT:  You also indicated that there were events or issues leading up to the investigation or inspection.  Can you just explain what you mean by that?

MS. MARIJAN:  Sure.  In October 2009, I was asked by my manager, Ms. Barbara Robertson, to take a look at the market itself, the whole -- there have been issues with agent conduct, and she had asked that I take on a project to look at the market itself, look at the agent conduct issue, specifically, to see if there were any patterns, to look at -- you know, to analyze the marketplace and to see if there was a way to reduce complaints.

The reason that I was asked to do that was there were two documents that outlined an interest in reviewing agent conduct specifically.

MS. HELT:  Before we actually get into those documents and you provide testimony with respect to that, these are the two documents that have been referred to earlier this morning, and I understand Mr. Selznick will be objecting.

I can advise the Panel that the two documents were in fact provided to Mr. Selznick late in the day yesterday, when I understood he would be objecting to these documents.

They are both public documents.  They're available on the public record.  They were referred to in the witness statement of Ms. Marijan.  They were not attached as exhibits, but they were in fact referred to.

They relate to the Board's 2009-2012 business plan, is one of the documents.  The second document is the retail compliance staff report that was prepared in August of 2009, both documents that the Board is aware of and, I would submit, can take evidentiary notice of, as well.

Just one further point with respect to these documents.  Neither of the documents refer to any of the retailer or marketer conduct issues specifically.  The five retailers and marketers that were the subject matter of the retail compliance inspection are mentioned, but with respect to Board observations or Board findings, there is nothing specific with respect to any of the retailers or marketers, and it is general in nature, and the purpose for which is just to have -- to provide some background information for the Board with respect to what the Board's position was relating to issues of sales agent conduct.

MR. SOMMERVILLE:  Can we see the documents?

MS. HELT:  Yes.

MR. SELZNICK:  Just to be clear, they're the two documents.  There's the business plan, and what is the other one, the retailer?

MS. HELT:  The retail compliance plan staff report dated August 11th, 2009.

MR. SELZNICK:  I have not read either in detail.  I can tell you, from a quick word search when I received the document late yesterday, Summitt Energy is mentioned, with agent conduct matters in there, and there is no reference to these five agents.

I object to the admission of the document.

MR. SOMMERVILLE:  Okay.

Thanks, Patrick.  Let's deal with them one by one.

You want to introduce this, the Ontario Energy Board business plan document?  Is that the first -- 

MS. HELT:  That's correct.  

MR. SOMMERVILLE:  Thank you.  Your objection to this document, Mr. Selznick, is?  

MR. SELZNICK:  Sorry.  Excuse me.  This is the business plan?

MR. SOMMERVILLE:  Yes. 

MR. SELZNICK:  I haven't read the business plan.  I have only done a brief word search on the retail compliance plan.  I haven't even looked at the business plan yet.  

MR. SOMMERVILLE:  Well, let's let the document go in, and Ms. Helt can ask questions about it and then you can ask questions about it.  

MR. SELZNICK:  Well, and I honestly don't want to be sort of a thorn in everyone's shoe here, but I need to understand her view of the relevance.  

She is introducing this business plan for what purpose relating to these 28 cases?  

MS. HELT:  As I stated earlier, the purpose of introducing both documents is simply to provide background information to the Board with respect to the concerns of the Board at the time that the Summitt inspection was, in fact, undertaken.

Not specific with respect to Summitt.  However, the position of the Board with respect to ensuring that it does, in fact, take either compliance or enforcement proceedings, if there are allegations of breaches concerning retailers or marketers.  

MR. SELZNICK:  Can I ask Ms. Helt if there are specific paragraphs or sections of the document that we can restrict the submissions to?  

MS. HELT:  Certainly.  I will be asking Ms. Marijan simply to refer to one paragraph of the business plan.  Perhaps I can proceed with asking my questions and then, Mr. Selznick, if you object at that time, it can be noted.  

There are two paragraphs in the retail compliance plan and one paragraph in the business plan.  

If Mr. Selznick would like to have the evidence restricted to simply those paragraphs and not have the remainder of the documents introduced, I don't have any objections.

Again, it is for the purpose of providing background information to the Board.  

MR. SELZNICK:  Can you identify the paragraphs for us?  

MS. HELT:  Certainly.  

With respect to the retail compliance plan staff report, August 2009, page 17, the third paragraph from the bottom of the page that starts with:  "Since the sales agents' door-to-door conduct..."  

MR. SELZNICK:  Sorry.  Can you say that again, please?

MS. HELT:  Certainly.  

The retail compliance plan report, page 17, third paragraph from the bottom, the opening words of the paragraph are "Since the sales agents' door-to-door conduct..."

MR. SELZNICK:  Okay.  What is the other paragraph?  

MS. HELT:  On page 19, the second paragraph from the bottom of the page.  "It was apparent that," is -- those are the first four words of the paragraph.  

MR. SOMMERVILLE:  Those are the only two paragraphs you are seeking to have introduced?  

MS. HELT:  That's correct.  

MR. SOMMERVILLE:  Do you have an objection to that?  

MR. SELZNICK:  Only that we -- I mean if the entire document is not going in, I would prefer the entire document not be before the Board, and I am quite content to my friend redacting it and providing those on a single page, if she wishes to.

But my concern is if this witness is identifying those paragraphs simply for the fact that they were made and contained in a document, that is fine.  I have no way of truth-testing any of these conclusions as being assumptions, and it is apparent that is a conclusion that I can't test.

If it is introduced for the purpose of simply saying it was in a report but not for the truth of the statements, that is one thing.  

MS. HELT:  I'm sorry, Mr. Sommerville, I did have one other paragraph and I failed to refer to it.  

MR. SOMMERVILLE:  Fine.  

MS. HELT:  Page 11, the third paragraph from the bottom.

MR. SELZNICK:  Say again?  

MS. HELT:  Page 11, the third paragraph from the bottom of the page:  "The issues of sales agent conduct..."

MR. SOMMERVILLE:  That additional paragraph?  

MS. HELT:  That's correct.

MR. SOMMERVILLE:  Do you have an objection to that, Mr. Selznick?

MR. SELZNICK:  Well, it contains facts I can't prove or I can't investigate these.

What my suggestion is here is if there is only short paragraphs, if the witness wants to simply read them into the record --

MR. SOMMERVILLE:  We are not going to read them into the record.  If you want to redact the rest of the document, that is fine, we will do that.  

The Board sees no difficulty whatsoever in permitting these statements to go in.

MR. SELZNICK:  As fact?  Or as -- their inclusion in a document?  I have no problem with --

MR. SOMMERVILLE:  As the inclusion in the retail compliance report that the Board issued, dated August 2009.  

MS. HELT:  Thank you.

If I could then ask that the retail compliance plan be marked as an exhibit, and we will put it in as Exhibit C to the witness binder.  

MR. DUFFY:  Do you want to do it as a specific tab?  

MS. HELT:  Tab C to Exhibit K1.3.
EXHIBIT NO. K1.3, tab C:  Excerpt from Ontario Energy Board retail compliance plan.

MR. SELZNICK:  And that is going to be the redacted version?

MS. HELT:  Yes.  I will arrange to have a redacted version filed, and I will show it to you prior to filing it.

MR. SELZNICK:  Thank you.  

MR. SOMMERVILLE:  There is no need to do that.  Just redact it.  

MS. HELT:  Okay.  Ms. Marijan, do you have the document?  

MS. MARIJAN:  I don't.  

MS. HELT:  Perhaps we can also deal with the Ontario Energy Board business plan at this time.  

MR. SOMMERVILLE:  Please.  

MS. HELT:  The last page of the document, the, in bold, paragraph 4.1.  That paragraph:

"Board measures are in place to ensure energy service and commodity suppliers treat consumers with respect and in accordance with Board Codes and Rules."

And that paragraph is what we will be asking to have introduced in this proceeding.  

MR. SOMMERVILLE:  Do you have an objection to that, Mr. Selznick?  

MR. SELZNICK:  No, not to that paragraph.  But to the entire document, yes.

MR. SOMMERVILLE:  So you don't want the business plan per se to go in?  You want that redacted too?  

MR. SELZNICK:  Yes, please.  

MS. HELT:  That's fine.  

MR. SOMMERVILLE:  That will be Exhibit D, I presume?  

MR. DUFFY:  Is that all right, Ms. Helt?  

MS. HELT:  Yes, Exhibit D. 

MR. DUFFY:  So it will be tab D to Exhibit K1.3.

EXHIBIT NO. K1.3, tab D:  Excerpt from Ontario Energy Board business plan.

MR. SOMMERVILLE:  Please proceed.  

MS. HELT:  Thank you.  

I believe, Ms. Marijan, before we actually referred to these two particular documents, which we are not going to read into the record at the direction of the Panel, if you can -- you were indicating that these were matters that led up to your instructions to conduct a review of licensee conduct.

MS. MARIJAN:  That's correct.  There was an interest in the sales agent conduct to be reviewed through both of these documents.  It was evident.  

MS. HELT:  And can you explain, then, how it came to be that you conducted an investigation of Summitt, specifically?

MS. MARIJAN:  When I began my inspection of the marketplace, part of it was running a report to find out what the complaint numbers were like, and what I am talking about that are numbers that we receive at the Ontario Energy Board.  So customers calling the Ontario Energy Board to raise complaints related to agent conduct issues.

When I was -- when I pulled that information together, it was very clear to me that Summitt Energy had a larger amount of complaints than the other retailers.

MR. SOMMERVILLE:  Ms. Marijan, just a moment, please.  

Excuse me, Madame, are you a witness in this proceeding?

UNIDENTIFIED SPEAKER:   No, I'm not.  I'm a student.  

MR. SOMMERVILLE:  Oh, a student.  Thank you.

Please proceed.

MS. MARIJAN:  So Summitt Energy had a larger amount of complaints than the others.  So then from that point I thought -- I proceeded to, then, run a report of complaints received for Summitt Energy that where the agent name was identified, either agent name or agent number was identified in the complaint.  

When I did that, I -- I am just going to go through the process -- when I did that, I then grouped the agents together, so all of the -- you know, agent A, all of the complaints were linked together.  

MS. HELT:  When you say "linked together" what do you mean by that?  

MS. MARIJAN:  I grouped them on an Excel spreadsheet, so that I could see the groupings by agent of complaints.

What I saw was that there were many agents that had multiple complaints against them.  So it wasn't just a single complaint for a particular agent, but an agent may have three or more complaints for the period that I was reviewing, and that was January 1st, 2009 to December 31st, 2009.

MS. HELT:  And when you say those dates, January 1st, 2009, is that the date when the complaint was received by the Board or is that another date?

MS. MARIJAN:  It was actually the date that the consumer complaint response form was sent out -- or returned to us, pardon me.

MS. HELT:  Thank you.

And if we can now focus to the specific allegations in the notice of intention with respect to these five agents, can you indicate what you found when you began your inspection relating to these particular five agents?

MS. MARIJAN:  Yes.  What I did, once I had this original spreadsheet and I reviewed it and analyzed the details, I then focussed on five agents that had similar allegations.  So the complaint was of -- the complaints that I received for a particular agent were all similar, such as the agent represented himself as the utility, and there was a pattern.

Another agent, the complaints may have all been related to smart meters.  So what I saw is that one agent had -- it appeared he had a certain tactic when approaching a consumer at the door.  All five agents were very much like that.  There was a pattern for all five.

MS. HELT:  And did you refer -- review the individual complaint, consumer complaint response forms, with respect to each of these particular agents?

MS. MARIJAN:  Yes, I did.

MS. HELT:  And you have indicated that each of these consumer complaint response forms does have a paragraph or a field where the retailer or marketer can input any remedial action?

MS. MARIJAN:  That's correct.

MS. HELT:  Was there any remedial action noted with respect to each of these particular complaints?

MS. MARIJAN:  Yes.  In each of the complaints, the response was that the complaint was referred to the agent's sales manager for either review, for retraining, or review and retraining.  So most of them had indicated that the complaints were sent for review and retraining.

There were a couple that said just for review, and there was one that said just for retraining.

MS. HELT:  Thank you.  After you narrowed your inspection to these 28 specific complaints, what did you do next?

MS. MARIJAN:  What I did after that is I wanted to call each of these consumers to ask them to give me -- to tell me about their experience.  I wanted them to explain what had happened to them at the door.

MS. HELT:  Did you, in fact, call each of these consumers?

MS. MARIJAN:  Yes, I did.

MS. HELT:  And what did they tell you?

MS. MARIJAN:  What -- they told me -- because sometimes when they contact our consumer relations centre, they're not -- they're asked specific questions and they only respond to a certain question.  So what I wanted to do is just give them an open-ended experience.  Like, I asked them, Tell me what happened at the door.  Can you explain?  What were the circumstances?   What did the agent say to you?

And they would just briefly, you know, free form, tell me about their experience at the door.  There were a few questions that I did ask, such as, you know, Was he wearing a uniform?  Did he provide you with any documentation?  Did he ask for any documentation from you?

So there's some specific questions, but, generally, I let them just tell me about the experience.

MS. HELT:  And did you take notes of these conversations?

MS. MARIJAN:  Yes, I took notes.  As I was talking to them, I took free-form notes, handwritten notes.

MS. HELT:  And what did you do with those notes?

MS. MARIJAN:  Those notes were then transcribed to a template that I had.  It was a statement of witness interview template.  So the notes that I took were immediately transferred on to this template, so that I had a document that explained, provided a description of the whole experience.

MS. HELT:  When you say "immediately transferred", can you give a more detailed description of what "immediate" means?

MS. MARIJAN:  As soon as I finished the handwritten notes and was off the telephone call with a consumer, I would then put the notes together.

MS. HELT:  What did you do, then, after you completed that statement of witness interview form?

MS. MARIJAN:  What I did after that, it was -- through the discussions with the consumer, there were consistent elements that kept appearing as I spoke to each customer.

What I did, after all of the consumers were interviewed, is put together a witness statement that represented what the consumer had told me.

MS. HELT:  Just to take you back, Ms. Marijan - and, I'm sorry, I should have asked this previously - you said that there were consistent statements made by the consumers.  What else did you note from your conversations with the consumers?

MS. MARIJAN:  Well, the things that they told me were very similar from incident to incident.  So one agent, for example, he would ask the consumers -- he would know that they're new homeowners.  He would then tell them that they could take on a contract that the previous homeowner had.

So he would -- that came out in each conversation I had with the consumers.  So there were very specific statements that were not about what they were actually doing there.

MS. HELT:  And did you ask these consumers those specific questions, or were these statements just provided by --

MS. MARIJAN:  They were revealed when I was speaking to them.

MS. HELT:  Thank you.

You then indicated that you prepared witness statements?

MS. MARIJAN:  That's correct.

MS. HELT:  And what did you do with those witness statements?

MS. MARIJAN:  The witness statements were put together, and then when -- they were mailed to the consumers with a letter.

MS. HELT:  Can I just stop you there?  If I can ask you, please, to turn to tab F of the witness binder?  And perhaps at this time, I can note for the Panel there is a blank tab, tab E.  There was a document that was to be introduced, but, in light of this morning's direction by the Panel, it has been withdrawn.  So that is intentionally left blank.

So if I can draw your attention, then, to tab F, Ms. Marijan, can you identify what this document is for me?

MS. MARIJAN:  Sure.  This is a letter that accompanied the witness statement that was mailed out to the consumer.

It just provided them some information about what the purpose of our phone call was.

MS. HELT:  And perhaps, on that note, can I ask you to -- well, first of all, are you the author of this letter?

MS. MARIJAN:  Yes.

MS. HELT:  Thank you.  And you say it was to provide them with information of the purpose of the statement.  Can you refer to the letter and indicate what you said with respect to the purpose of the statement?

MS. MARIJAN:  The purpose of the statement -- well, I guess, if you are looking specifically -- I'm not sure I understand your question.

MS. HELT:  If you can just direct our attention to where, in the letter, you address this, and also indicate what you advised the witnesses was the purpose of your letter?

MS. MARIJAN:  Yes.  I mean, I think if you look at paragraph 2, that talks about the witness statement, that I drafted the witness statement based on the phone call we had.

Paragraph 3, the purpose of the statement is to set out their evidence of what happened when they -- the agent attended their home, and it is to have them review it carefully, because this is meant to be their statement.  It is not my statement.  It is what they had experienced.

They were to check on the accuracy of the statement to ensure that it did accurately reflect everything that happened to them, and if there were any edits to be made, that, you know, perhaps they weren't comfortable with the words or whatever, that they hand-write them on the copy of the witness statement and return them to me.

I should also point out, when the witness statements were sent out, they were also sent out with attachments so that they could see a copy of the contract.  Each witness statement may have had something different attached to it.  They generally all had a copy of the contract.

And it was asking them for additional information.  So if they had something in their possession that they wanted to share with us at this time, they could submit that to me, as well.

MS. HELT:  And I see you had noted that if there was anything in their possession, that it was important that they provide it to us so that we can then disclose those documents to Summitt?

MS. MARIJAN:  That's correct.

MS. HELT:  Thank you.

You say that they were advised that if they had any amendments, they could provide that to you.  Did that in fact happen on occasion, or not?

MS. MARIJAN:  It did.  It happened in a few occasions.  I don't have the number in front of me.

And it was just a matter of perhaps a sentence was worded in a way that they weren't comfortable and they weren't comfortable signing it that way, so the revisions were made.  It was just -- they sent back the letter to me.  I amended that, the document, the witness statement, in most cases, and then I resent it to them, again with the attachments, again with the original witness statement, so that they could see that the changes as they requested were made.

MS. HELT:  Thank you.  If you can please turn to tab G of your witness binder, can you identify this document?  

MS. MARIJAN:  Yes.  This document was sent with a revised witness statement.  

MS. HELT:  And it basically sets out what you just indicated?  

MS. MARIJAN:  That's right.  

MS. HELT:  And you were the author of this letter?  

MS. MARIJAN:  That's correct.  

MS. HELT:  If I can just have a moment.  

Thank you, Ms. Marijan.

I have no further questions for this witness, unless the Panel has any questions.

MR. SOMMERVILLE:  We will wait for cross-examination and then consider.  

MR. DUFFY:  Ms. Helt, just one question.  I notice in the binder here there is a document under tab H.  Did you refer to that during your -- 

MS. HELT:  No.  That is going to be referred to by Mr. Selznick.  

MR. DUFFY:  Okay.  Thank you.

MR. SOMMERVILLE:  Mr. Selznick?

MR. SELZNICK:  Is it possible to break right now and do the cross as one piece, and come back 15 minutes earlier, if that is possible?  

MR. SOMMERVILLE:  I think so.  There are two other witnesses, or three other witnesses?  

MS. HELT:  Three other witnesses, the first of which is scheduled to appear at 3:00 p.m. 

MR. SOMMERVILLE:  The first of which?

MS. HELT:  The first of which is scheduled to appear at 3:00 p.m.  We weren't sure how long the initial arguments would take, but we have three witnesses and half an hour has been scheduled for each.

Now, if the Panel wants, we can try and -- two of them are coming from out of town.  But we can try and get the first one in a little bit earlier.  

MR. SOMMERVILLE:  I think that would be advisable.  I mean, the idea that these witnesses are coming from out of town, we should try to accommodate that as much as possible, which means that we will try to sit until we hear the witnesses.  

If we can start a little earlier, that would be better.

So, given that -- sorry, Mr. Tunley.

MR. TUNLEY:  Mr. Sommerville, just so the Panel is aware, we do have a limited ability to accommodate the witnesses overnight in a hotel, so that there is a point at which you shouldn't be as concerned on that score.  I appreciate and I think it may be necessary to sit late sometimes, but there is a limit to what is possible.  And so bear that in mind.  Thanks. 

MR. SELZNICK:  We will keep it in mind as well.  Other than one point I mentioned to my friend, and I am not sure we addressed it at the beginning of the hearing, but it is one of those ordering of witness things. 

The last two witnesses for the day, I believe, are common-law spouses, or husband and wife on one matter.  I wouldn't really want on a credibility case to have either finished one and not the other on the same day, because we have the same issues as we have with sequestering the witnesses as before.

MR. SOMMERVILLE:  We will finish the three witnesses today.

We will break now and come back at 1:15.  And hopefully, we can move one of the witnesses up somewhat, and give ourselves a fighting chance to finish them within the stipulated time frames.

In any event, we will finish the three witnesses today.  So we will adjourn until 1:15.  Thank you.

--- Luncheon recess taken at 12:15 p.m.

--- Upon resuming at 1:19 p.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.

Ms. Marijan.
Procedural Matters: 


MS. HELT:  Mr. Chair, if I could just note, Mr. Tunley has asked that he can excuse himself from Ms. Marijan's cross-examination so that he can prepare for the examination of the first lay witness.

MR. SOMMERVILLE:  Thank you.

MS. HELT:  I can also advise, in accordance with your instruction, I have contacted that individual witness and asked him to arrive a little bit earlier should we be in advance of our schedule.

MR. SOMMERVILLE:  Thank you.  Mr. Selznick.
Cross-Examination by Mr. Selznick:

MR. SELZNICK:  Good afternoon, Ms. Marijan.  Good afternoon, Ms. Marijan.

MS. MARIJAN:  Hi.

MR. SELZNICK:  So you will recall that you were sworn today?

MS. MARIJAN:  Yes.

MR. SELZNICK:  And that continues for this afternoon during this cross-examination.

On just a procedural point, but not a large one, regarding your evidence, what I believe Ms. Helt and I have agreed upon - and she can comment if this isn't the case - is that we were going to ask you, basically, to identify the documents that you provided by way of disclosure in this binder to us, and in the earlier communications in July and the voice mail files that you sent to me by e-mail as originating with the, hopefully, OEB file.

MS. MARIJAN:  Right.

MR. SELZNICK:  Regardless of whether it came from on outside source, the documents were directed from the OEB file.

And that what we intend to do is if we rely upon these documents, Panel, in any cross-examinations or evidence, they would be entered as exhibits from Ms. Marijan's cross-examination and put to the witness.

The witness can say that they're -- they can deny the existence of the document, we will at least know that it came from the files of the OEB, whether or not the witness wrote it or provided it, or the like.

Are you comfortable with that?

MS. HELT:  Yes, that's correct, with one caveat, however.  We will agree that all of the documents have been provided by the OEB file, or the voice recordings have been provided by the OEB.  There is no issue with respect to that.

Just to make sure Mr. Selznick and I are on the same page, if he does put a document to a witness and the witness denies having seen the document or has a different version of facts that he or she may want to put forward, we have the right to make an objection at that time or a challenge with respect to the evidence, other than the fact that it came from the OEB file.

MR. SELZNICK:  Right.  If it is a matter of credibility of the witness believing it is not what he sent or it is not his signature, not his document, that's fine.  I don't want to be in a no man's land where we have a packet of disclosure from the OEB, and then it is not admissible because somebody denies they prepared it.  Obviously, this comes from the OEB file, so that is what we are introducing it for.

MR. SOMMERVILLE:  That's fine.

MR. SELZNICK:  So, Ms. Marijan, you don't know any of these 28 complainants, do you?

MS. MARIJAN:  Personally?

MR. SELZNICK:  Personally.

MS. MARIJAN:  No.

MR. SELZNICK:  I can take it, just as a matter of record, you weren't there at all when these sales calls were taking place?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  Right.  And prior to your investigation in 2010 where you contacted these complainants, had you had any personal contact with them prior to that time?

MS. MARIJAN:  No.

MR. SELZNICK:  So in your investigation of those 28, doing your analysis, you relied solely on the CCR reports that had been provided to you?

MS. MARIJAN:  When I initially contacted them, you mean?

MR. SELZNICK:  In selecting those 28.

MS. MARIJAN:  I selected them based on the public information officer's initial assessment of the complaint, where they populate the synopsis with information about the complaint.

MR. SELZNICK:  That would have been in the CCR, though?

MS. MARIJAN:  That would have been in the CCR; correct, yes.

MR. SELZNICK:  You never took any of these complaints at the doorstep, the intake office at the OEB?

MS. MARIJAN:  I did not.

MR. SELZNICK:  And I think you said in your cross-examination -- your examination-in-chief, that you started with the OEB in 2005?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  What was your work experience before that, briefly?

MS. MARIJAN:  I worked with a retailer.

MR. SELZNICK:  An energy retailer?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  So can I say that you -- or can you confirm you were somewhat familiar with the business practises of the industry in that time?

MS. MARIJAN:  I think each one operates differently, so I don't know if that can be said.

MR. SELZNICK:  Were you familiar with the retail practice of that retailer?

MS. MARIJAN:  Yes.

MR. SELZNICK:  And when you started with the OEB, from 2005 or so, was your position the same all the way through, or did it change at various changes and your responsibilities change at various stages?

MS. MARIJAN:  As I mentioned earlier, I had been promoted to a policy advisor in April of this year.  But for the five years, I was acting as an advisor.

MR. SELZNICK:  And while you were an advisor, what was the general nature of your duties?

MS. MARIJAN:  In the beginning, initially I did -- I worked on complaints, so escalated complaints that came into the compliance office, as it was called at the time; compliance work.  I mean, so not just complaints, but also compliance issues.

I also worked on a project with the CIDRA rollout to the retailers and marketers.  I am very familiar with that.

MR. SELZNICK:  And in that period of time before you said that you moved to a policy advisor in the spring of 2010, roughly -- 

MS. MARIJAN:  Yes.

MR. SELZNICK:  -- did you have occasion to be a contact person at the OEB for escalated complaints with Summitt Energy?

MS. MARIJAN:  Not with individual complaints, no.

MR. SELZNICK:  So you didn't communicate with Summitt Energy concerning complaints?

MS. MARIJAN:  Individual complaints?

MR. SELZNICK:  Yes.

MS. MARIJAN:  There may have been a couple.  It was not my daily practice.

MR. SELZNICK:  Okay.  And as I take it from your evidence-in-chief, at the intake level, complaints come in by letter?

MS. MARIJAN:  Hmm-hmm.

MR. SELZNICK:  Or e-mail?

MS. MARIJAN:  Hmm-hmm.

MR. SELZNICK:  Or telephone or fax.

MS. MARIJAN:  Or web submission.

MR. SELZNICK:  Web submission.

And how long have they been -- has that e-mail capacity been available?

MS. MARIJAN:  Oh, I can't answer that.  It's been around for a while.

MR. SELZNICK:  Okay.  Excuse me for one moment.

And in 2008 and 2009, did you have contact with Summitt Energy concerning these 28 complaints?

MS. MARIJAN:  I think I answered that already.  I don't believe I -- there were none that I had -- I was in contact with, as far as I can recall.

MR. SELZNICK:  And when you moved to your new position, who took over your previous position?

MS. MARIJAN:  I can't really say that anyone specifically took over it.  I'm not sure -- I'm not sure how to answer that.

MR. SELZNICK:  All right.

MS. MARIJAN:  There were two new hires that  replaced -- like, there were people that were promoted into that position, one from outside and one from within.  I don't know if it was my position specifically.

MR. SELZNICK:  Okay.

And are you familiar with an order issued by the Board on January 30th, 2009 against Summitt Energy pertaining to an assurance of voluntary compliance?

MS. MARIJAN:  Yes, I am.

MR. SELZNICK:  Were you involved in the preparation of the notice of intention relating to that?

MS. MARIJAN:  Yes, I am.

MR. SELZNICK:  And were you involved in the negotiation of the assurance of voluntary compliance?

MS. MARIJAN:  I believe that was done with our legal team on -- 

MR. SELZNICK:  Did you have input into the settlement, I will call it?

MS. MARIJAN:  Um..., perhaps a little bit.

MR. SELZNICK:  If I showed you the order, is it possible you could identify it?

MS. MARIJAN:  Yes.

MR. SELZNICK:  If I might, if I can pass these through to my friend --

[Mr. Selznick passes out a document]


MR. SOMMERVILLE:  Thank you.

MS. HARE:  Thank you.

MS. MARIJAN:  Thank you.

MR. SELZNICK:  I will just give you a moment to take a look at it and refresh your memory, and I will ask you a few specific questions about it, and then the assurance of voluntary compliance.

Are you ready?

MS. MARIJAN:  I am.

MR. SELZNICK:  So the notice of intention in the proceeding that we are in right now references complaints that span a period of approximately 2008 to 2010; is that correct?  You will agree with me on that point?

MS. MARIJAN:  The one we're talking about today?  I would not agree with that.

MR. SELZNICK:  Well, the notice of intention today --

MS. MARIJAN:  Hmm-hmm.

MR. SELZNICK:  -- references, sorry, contracts that were entered into between 2008 and 2010?  

MS. MARIJAN:  That's true.  

MR. SELZNICK:  I stand corrected.  Thank you.  Do you agree with me on that point?  

MS. MARIJAN:  Mm-hmm. 

MR. SELZNICK:  So I think you will agree with me that this order overlaps some of the period in which these circumstances giving rise to the notice of intention today relate?  For example, the ones that happened in 2008 -- 

MS. MARIJAN:  I would agree with that.

MR. SELZNICK:  Okay.  And this order, if I can just direct your attention to it, essentially imposes an administrative penalty of $70,000 upon Summitt Energy, and appends an assurance of voluntary compliance.  

If I can turn you to the assurance of voluntary compliance for a moment, and item number 2, assurance of voluntary compliance, on page 3 of the document, of the attachment.

MS. MARIJAN:  Item 2, you said?  I'm sorry?

MR. SELZNICK:  Yes.  Item 2, assurance of voluntary compliance.

 You will notice in the first sort of phrase before it gets to the colon where the points are numbered 1, 2, 3, 4, that there is a statement that I sort of paraphrased, but tell me if I am inaccurate.
"Summitt does not necessarily agree with all of the allegations contained in the notice.  Summitt has agreed to pay a reduced amount of $70,000.  And the Board has accepted payment of this reduced amount on, inter alia, the following grounds."

 Do you see where I say that?  

MS. MARIJAN:  Yes.  

MR. SELZNICK:  Now, if you just take a moment, none of these relate to what I think you would classify as -- none of these items in 1, 2, 3, 4 relate to agent conduct.  I think they relate to reaffirmation calls; is that correct?

MS. MARIJAN:  That's correct, yes. 

MR. SELZNICK:  If you go to number 3, on page 4, one of the conditions, I take it, negotiated with the Board and compliance counsel, or compliance staff, is:

"Summitt commits to establishing a reaffirmation agent discipline program similar to its existing door-to-door agent program, that sets out discipline and remedial steps to take to correct the issue, i.e., retraining, suspension, termination, et cetera, by no later than February 1st, 2009."

Now, can you tell me, did that happen by February 1st, 2009?  Are you aware?  

MS. MARIJAN:  I know that the reaffirmation agent discipline program was provided, yes.  

MR. SELZNICK:  So just looking at this paragraph, would you agree with me that Summitt Energy's existing door-to-door agent program on January 20th, 2009 -- and I would assume by February 1st, 2009, because that's the date that it had to put into place the reaffirmation agent program -- was acceptable conduct and acceptable standard for the Board?

MS. MARIJAN:  I --

MS. HELT:  I would like to object.  I don't think it is appropriate for this witness to advise what she thinks may be, what is acceptable to the Board.  She can indicate what Board Staff's position may be, but not otherwise.  

MR. SELZNICK:  I will accept Board Staff's position.  

MS. MARIJAN:  I don't recall what that door-to-door agent program was, off the top of my head.  

MR. SELZNICK:  But you will have to agree with me whatever it was, this order says that they were to establish a reaffirmation agent discipline program similar to its existing door-to-door agent program.  Isn't that correct?

MS. MARIJAN:  That's what it says, yes.  

MR. SELZNICK:  All right.  So I find it hard to understand why it is difficult for you to confirm that that existing door-to-door agent program on February 1st, 2009 was not acceptable to compliance staff.  At some point at that time, that was acceptable, I take it?  

MS. MARIJAN:  You are talking about the door-to-door agent program?  

MR. SELZNICK:  Yes. 

MS. MARIJAN:  I don't recall what that is.  I'm sorry.  

MR. SELZNICK:  Okay.  Let me rephrase.  

I am not sure I need you to tell me exactly what the door-to-door agent program was at the time.  

Whatever the agent program was at the time, I take it -- and I am asking you to tell me if you agree with  me -- that whatever the agent program was at the time, it was obviously acceptable to compliance staff, because they made it a condition of this order that Summitt establish a reaffirmation agent discipline program that is similar.  

MS. MARIJAN:  Okay.  Yes, I would agree with that.  

MR. SELZNICK:  Okay.  Thank you.  

MR. DUFFY:  Before we move on, perhaps we can mark this as an exhibit.  And I guess, counsel, my question to you is do you wish to mark this as a separate exhibit, or is it going to be added to the tabs in the binder?  

MR. SELZNICK:  I am comfortable having it going in the Marijan binder, if you are, Ms. Helt.  

MR. DUFFY:  I think that would probably be the easiest thing to do.  I think the next tab I have that is blank is tab I. 

MS. HELT:  I think that is correct.  That's fine. 

MR. DUFFY:  We shall identify it as tab I in Exhibit K1.3, and it is an order of the Board, dated January 30th, 2009 from proceeding EB-2009-0006.

EXHIBIT NO. K1.3, tab I:  Order of the Board in EB-2009-0006, dated January 30, 2009.

MR. SELZNICK:  Now, Ms. Helt, just on a matter of procedure, I was going to ask the witness about some documentation that was in the Board disclosure binder, that may be in the complainant binder.  

Do you have the complainant binder handy for customer R.S.?  It is number 6 in the notice of intention.  

MS. HELT:  Unfortunately, I do not.  All of the complainant binders are currently in one of the other rooms.  And actually, I think there is evidence being put into those binders as we speak.  

MR. SELZNICK:  Okay.  I believe I have the content of that material.  Can we have one minute to confer with my associate?

MR. SOMMERVILLE:  Yes.  

MR. SELZNICK:  I apologize for the -- a little bit of a scramble here, but we are putting these binders together on the fly with compliance counsel.  Hopefully, at the end, when it comes to your review of these materials in quiet, it will probably be organized and in the file by then.  

This may be -- I appreciate, Ms. Marijan, you may need to reference some other documents to put this in perspective, because I am going to be talking about this specific matter.

 No.  That's not the one.  

I am going to be -- in the abstract.  I have to maybe perhaps -- may I approach the witness and show her the witness statement for this particular witness -- it comes from her material -- so that she can refresh her memory as to this particular complainant, because we don't have the binder to show her?  And I will be referring to this complainant by initials, and she won't know the difference until I show it to her.

MR. SOMMERVILLE:  That's fine.  

MR. SELZNICK:  Thank you.  

[Mr. Selznick passes a witness statement.]

MR. SELZNICK:  If there is anything else from that file that you want to see in order to be able to ask your questions, let me know and I will hand you the materials that I have.  

But I want to discuss some specific -- 

MS. MARIJAN:  You have given me two witness statements here.  

MR. SELZNICK:  I think there is two complainants in this one.  

MS. MARIJAN:  Okay.  

MR. SELZNICK:  I am just looking for the correct one here.  

MS. HELT:  If I could ask Mr. Selznick if he is intending to provide copies to -- 

MR. SELZNICK:  We are.  We're just --

MS. HELT:  -- counsel?  

MR. SELZNICK:  -- putting them in order here.  

I just want a specific document that I want to provide to her.  So perhaps compliance counsel wants to see that document, so she can reference what we're talking about, just to identify who the witness is in that case.  Now -- 

MR. SOMMERVILLE:  Do you want us to be looking at something, Mr. Selznick?

 MR. SELZNICK:  I don't really need to have you look at that.  It will be in the binder and we will identify it.  I just wanted to give it to the witness solely for the purpose of identifying the name of the complainant, because I'm not going to refer to that document.  It is the witness's own statement.

MR. SOMMERVILLE:  Okay. 

MR. SELZNICK:  I am going to refer to some evidence from that file, if I can just pull them out here.  

I appreciate the indulgence while I fish for the documents, because we don't have the binders together right now.

So if you wouldn't mind giving to the Board these two from the ten, and I will hand them to the witness, a four-page e-mail.  They are in these sets.

MR. SELZNICK:  I am just going to, while we're pulling the document from the file, hand this to the witness so that she can...

MR. SOMMERVILLE:  That's three documents that are before -- in the witness's hands.

MR. SELZNICK:  I am going to retrieve this document.  It was just to identify the name of the complainant.  This is the witness statement on this file so she could refresh her memory about it, because I don't have the binder to show her.

Can I have that?  Thank you.  These are the two documents from that file, the disclosure you provided that I will discuss with you.

We will pass up these two documents.

MR. SOMMERVILLE:  These are disclosure documents?

MR. SELZNICK:  These are from the disclosure document file.  We had intended to be able to hand you a binder and turn to the tab, but they are in the middle of inserting these documents into the binder.  I will have yours in a second.

[Mr. Selznick passes documents to Mr. Sommerville and 


Ms. Hare]


MR. SOMMERVILLE:  Thanks.  Do you have one for Board Staff, Mr. Selznick?

MR. SELZNICK:  We will get that.

[Mr. Selznick passes documents to Ms. Helt 

and Mr. Duffy]


MR. SOMMERVILLE:  These will need distinct exhibit numbers, because -- unless these are --

MR. SELZNICK:  They are going to be entered as exhibits, and I am -- my suggestion on the exhibit stamp was they would be entered as exhibits to this specific complainant's binder, which we are in the process of filling in, if we know the number for that, because we intend to put these to the complainants, as well.

MR. DUFFY:  I think, Mr. Selznick, the better approach might be to add them to the tabs that we already have for Ms. Marijan.

MR. SELZNICK:  That's fine.

MR. DUFFY:  If you wish, then you can refer to them later.

MR. SELZNICK:  That's fine.

MR. DUFFY:  For identification purposes.  If it is easier, we can also have them in another place, but I think it would make sense that we have them here so we have everything together.

MR. SELZNICK:  That's fine.

MR. DUFFY:  In that case, there are two separate documents, is that right, an e-mail -- 

MR. SELZNICK:  There is two separate, and I think there is probably a third.  Just hold on a second while I fish for the last one.

MS. HELT:  I do have a concern that these documents have not been redacted.

MR. SELZNICK:  I am quite content they be redacted when we put them into evidence.  That's fine.  We can have the -- have one of my associates do that before they're put into the binder.  I am not going to be asking specifics about names.

MR. DUFFY:  Well, in that case, we will enter these in, subject to a redaction, which I understand we are going to get from Summitt.

They will be identified -- did you say there was three of them?

MR. SELZNICK:  There is one more.

MR. DUFFY:  Okay.

[Mr. Selznick passes one-page document to witness.]


MR. SELZNICK:  Ms. Helt, just as your materials this morning will be redacted, we will redact these ones with the names before they're entered into the binder.

[Mr. Selznick passes out one-page document to


Board Panel, Ms. Helt and Mr. Duffy]


MR. SELZNICK:  So the three documents that you should have in front of you now are the following, and I am just looking for my third copy - do you have that - are, firstly, a letter of August 13th to this complainant, K.S., from a member of parliament for Kitchener Centre.

And the next is a letter of September 15th, 2009 from the minister of consumer services to the complainant, and the third document is an e-mail and an e-mail string, the top e-mail being of September 9th, 2009 from the Ontario Energy Board over signature of a regulatory policy and compliance analyst to -- I am looking for a signature -- a senior manager networks -- sorry, to a manager compliance and consumer services, consumer protection branch, Ministry of Consumer Services.

MR. DUFFY:  Mr. Selznick, what I propose to do is we would mark the letter of August 13th as tab J, the letter of September 15th as K, and the e-mail as L, and all to be included in Exhibit K1.3.

EXHIBIT NO. K1.3:  Three letters, as described, re K.S.

MR. DUFFY:  And you will provide us with the redacted copies?

MR. SELZNICK:  We will.  Thank you.

MR. DUFFY:  The originals we could also file as confidential, if you would prefer.

MR. SELZNICK:  This is... Ms. Helt?

MS. HELT:  I don't think there is any need to file them as confidential.  I think it is best if we have as little confidential information, unless required, to be filed.

MR. SELZNICK:  I am content with that.

MR. DUFFY:  Okay, thank you.

MR. SELZNICK:  So, Ms. Marijan, can you just take a look at these documents and confirm they were in the binder that you provided for disclosure with this complainant?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Thank you.  And if I can just for the record walk through these documents with you.  The first is of August the 13th is a letter from the member of Kitchener Centre to this complainant, K.S.

And if you look at the fourth paragraph here, can you read that paragraph, please, for the record?

MR. SOMMERVILLE:  It is on the record, Mr. Selznick.  It doesn't need to be read into the record.

MR. SELZNICK:  Thank you.  So would you agree with me that pursuant to this letter, the member of parliament has advised this complainant that he has forwarded the correspondence on to the minister of consumer services?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Thank you.  The next document is this letter of September 15th to the complainant from the minister of consumer services in which the minister advises that he has directed one of his consumer officers to look into the matter on his behalf.  Do you see that?

MS. MARIJAN:  Yes, hmm-hmm.

MR. SELZNICK:  And the third document is this e-mail I want to spend some time with you on of September 9th.  And it looks like the Board acted faster than the minister did, because the Board got its response out before the minister got his letter out to the complainant.

But if we start at the very back of this e-mail chain with the first e-mail, you will see there is a letter -- there is an e-mail from this gentleman at the Ministry to a gentleman -- another gentleman at the Ontario Energy Board, do you see that, asking to look into this matter and forwarding on the letter from the member of parliament?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Okay.  Then you will see the response e-mail just above that, from the gentleman to whom it was sent, saying "thank you", and directing it to this gentleman, who finally sent the e-mail, to respond.

Now, in the e-mail response, which is the very first page of this e-mail, this person at the OEB, this regulatory policy and compliance analyst, writes back to the original enquiry at the Ministry, and it is about this individual's complaint, which is one of the 28 complaints in this circumstance.  Do you agree with me on that?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Now, if you read along with me, and I would encourage the Board Panel to read the entire e-mail -- but in the one, two, three, four, fifth line -- fifth paragraph, this policy analyst confirms that:
"Summitt is licensed by the Board to retail electricity and natural gas in Ontario."

And the next sentence is:

"The Board sets the standards for electricity retailers under the Code of Conduct for Electricity Retailers and Code of Conduct for Gas Marketers."

 The codes; do you see that?

MS. MARIJAN:  Yes. 

MR. SELZNICK:  The next sentence is:

"The Board expects electricity retailers' and gas marketers' marketing practices to be consistent with the codes and other legal and regulatory requirements."

 Do you see that?  

MS. MARIJAN:  Yes.  

MR. SELZNICK:  Let's focus for a moment on the next paragraph:

"Staff has reviewed the contract and reaffirmation call, and from the evidence provided we do not find that Summitt has breached any of its regulatory obligations."

Do you see that?

MS. MARIJAN:  I see that. 

MR. SELZNICK:  So this e-mail was in September of 2009.  So we know -- just a little bit of a recap to put this in perspective for you -- we had that voluntary compliance order in January of 2009.  

And I think you agreed with me that the standard in there, whatever it might be, for the door-to-door salesman, which was applied to the voluntary –- the compliance call circumstance, was the standard that was being followed, and acceptable standard.

And now we have an e-mail in September of 2009 from the Board, confirming that this specific complaint, when investigated, by review and from the evidence provided, did not find that Summitt has breached any of its regulatory obligations.

Can I take it from this that you would agree with me that the standards that Summitt Energy applied to its door-to-door marketers in at least September 2009 adhered to the expectations of the Board?  

MS. HELT:  Again, I object to that question.  The witness is being asked to provide evidence with respect to what the expectations of the Board may or may not be, and standards that the Board would -- 

MR. SELZNICK:  I will rephrase.  

That same question, but would you agree with me that the practices employed by Summitt Energy in at least September 2009, with respect to its door-to-door sales activity that is investigated in this complaint, met what compliance staff thought were the regulatory obligations of Summitt Energy at the time?  

MS. HELT:  I'm sorry, I don't mean to continue objecting, Mr. Selznick, but this is clearly an e-mail message from an individual who is not Ms. Marijan, and she did not have carriage of this file.  So I don't think she can properly answer the question you are putting to her.  

MR. SELZNICK:  With respect, the paragraph says "staff has reviewed," not that "I have reviewed."

Ms. Marijan is one of the staff, and it is part of her disclosure.

 MS. HELT:  Perhaps you can ask her if she has reviewed this particular case.  

MR. SELZNICK:  I am asking her whether staff, under this paragraph:

"...has reviewed the contract and reaffirmation call and from the evidence provided, we do not find that Summitt has breached any of its regulatory obligations."

Was that the staff's position in September of 2009?  

MS. MARIJAN:  The staff that would have signed this would be -- it would have been his view that in terms of the contract and reaffirmation call, that perhaps there was no non-compliance there.

MR. SELZNICK:  It says:  "And from the evidence provided."  The evidence provided would have been the CCR statement, wouldn't it have been?  

MS. MARIJAN:  Yes.  

MR. SELZNICK:  And it would have been whatever evidence, other evidence, this particular complainant would have sent you at the time; isn't that correct?  

MS. MARIJAN:  Yes.  I would answer "yes."

MR. SELZNICK:  All right.  And are you familiar enough with that disclosure material, or do you want to look at that specific complainant's binder to tell me whether this is any new evidence that came in subsequent to that time to change the opinion of staff from this e-mail?

MS. MARIJAN:  I am not familiar with what else might have come in for this file. 

MR. SELZNICK:  Well I am asking you to inform yourself, because you provided disclosure on this file and I am quite prepared, if you wish to look at the binder of materials you provided, to take a moment to have you look at it, but I don't think I am asking a difficult question here.

This e-mail came from an individual who used the words "I" when he was speaking to himself, but when speaking of staff, used the word "staff."  So I am trying to get to the bottom of this e-mail.  This e-mail, I assume, reads that staff:

"...has reviewed the contract and reaffirmation call and from the evidence provided, we do not find that Summitt has breached any of its regulatory obligations."

 It is a staff response, not an individual response.

I am asking a simple question:  Is that correct or not correct?

MS. MARIJAN:  I can not confirm what staff they're referring to, but I would say he responded that it was in his view that it was a valid contract.  

MR. SELZNICK:  I don't want to sort of spar with you, but if you read this e-mail, he uses the word "I" when he speaks to himself:

"I am writing in response...I hope this information provided is helpful."

 But he does state very specifically staff has reviewed the contract.

So I am asking you again, and if you need to look at the file to look at the disclosure you made on it, I am asking two questions.

One, would you agree with me that on September 9th, 2009, Summitt's practices with respect to this complaint met the -- did not breach any of the Board's regulatory obligations in the opinion of staff?  One.

 And two, that there is no other evidence that has come in on this file beyond what was disclosed originally and perhaps the witness statement, which contains just the same information as before; is that correct?  

MS. HELT:  Mr. Chair, again, I'm sorry to interrupt.  However, I believe the witness has answered this question in three different ways on three occasions.  

MR. SOMMERVILLE:  Perhaps I can get some clarification.  

It looks to me as though the complaint -- the complaint represented in Exhibit K -- pardon me, L, in K1.3 relates to reaffirmation in November of 2008.  

Does the e-mail address the delict that is described in the notice of intention to make an order?  

MR. SELZNICK:  This specific material is provided as part of the evidence of disclosure from the Board on that specific complaint, which was -- if you want to refer to the notice of intention, it is number 6 in the notice of intention.

MR. SOMMERVILLE:  Represented in paragraph 1.1.7?  

MR. SELZNICK:  I will tell you in a second.  It is regarding agent GS.  

MR. SOMMERVILLE:  Oh, okay.  

MR. SELZNICK:  So it is... we have to go to agent GS, which is paragraph 3. 

MR. SOMMERVILLE:  Okay. 

MR. SELZNICK:  This is number 6.  It is the sixth item.  That is number 3.1.6.

MR. SOMMERVILLE:  Okay.  Well, that would seem to jibe.  I was looking at the -- this same initials in another location, but, okay, that's fine.  That helps.  Thank you.

So these e-mails do refer to the specific delict that is represented in the notice?

MR. SELZNICK:  That's correct.  So I am -- I am just looking for a simple answer for the record to the two-part question I asked.

The first one is -- and I will rephrase it again, in fairness, I will restate it again, in fairness -- that would you agree with me that on September 9th -- September 8th, 2009, Summitt Energy's dealings with this complaint were not in breach of its regulatory obligations?  That was staff's opinion.

MS. MARIJAN:  Staff's opinion was that, yes, that they were not in breach.  

MR. SELZNICK:  Thank you.  

And that no new evidence -- would you agree that no new evidence on this specific complaint has come forward since that time in the form of new evidence, as opposed to perhaps the signed witness statement confirming the original evidence?

MS. MARIJAN:  Okay.  I agree.  

MR. SELZNICK:  Thank you.  So these will be redacted and put into the appropriate spaces in the binder.  

Thank you.  

Now, if we could, for the moment, just turn to your discussion of some of the documents, in the notice of intention -- I think I mentioned this early on -- I notice that it sets out the date upon which the alleged contravention occurred, but I note from the disclosure materials that often -- not in every case, but in a lot of cases -- the complaint was made a considerable amount of time thereafter.  Is that a fair statement to say?

MS. MARIJAN:  That is a fair statement, yes.  

MR. SELZNICK:  And from my review of these files, there are a number of reasons that I would categorize as follows -- and I am just seeing if you would agree with me generally on that.  Sometimes there was some self help done by the complainant with Summitt Energy, calls back and forth with Summitt Energy, before they made the complaint to the Board; is that fair to say?

MS. MARIJAN:  Could be, yes.

MR. SELZNICK:  Are there some in that category?  I'm just asking if you can confirm that so I can categorize -- 

MS. MARIJAN:  Yes.

MR. SELZNICK:  Thank you.  In others, it is just a delay for specific reasons, perhaps waiting till a bill comes in to see the bill and realizing it isn't what they thought was the case.  Is that fair to say?

MS. MARIJAN:  Possibly.

MR. SELZNICK:  The other cases are ones where the complainant often calls with a buyer's remorse or decision not to proceed very shortly after, a day or two after; is that correct?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Okay.

And since you are familiar with sort of the complaints process and compliance, I don't think I have to tell you, and you probably can confirm for me, that we all know and can accept that under the Consumer Protection Act these consumers, the low volume consumers, have a cooling-off period, under whatever contracts they may think they have entered into for consumer services or goods, for ten days after signing; correct?

MS. MARIJAN:  Correct.

MR. SELZNICK:  And they're entitled to cancel those contracts on any basis, without an issue or anything of that nature?

MS. MARIJAN:  Correct.

MR. SELZNICK:  And would you agree with me that if someone called, if one of these complainants, one of these 28 complainants - because there are several of them - who called in or wrote in or e-mailed in within that ten-day period to cancel their contract with Summitt, would not have to disclose the reason for the cancellation.  They would just have the ability to say, I have decided I don't want to proceed with the contract, please cancel it.

MS. MARIJAN:  That's correct.

MR. SELZNICK:  All right.  In those circumstances, will you agree with me that Summitt Energy wouldn't really know about a misrepresentation made at that time?  If a contract is signed or a registration form is signed day 1, the consumer has second thoughts day 2, day 3, day 4, they e-mail Summitt Energy.  They call Summitt Energy.  They say, I really don't want this contract.  I want to get out of it. They're not required to disclose the reason, and Summitt is required to cancel the contract, because it is the consumer's right.  Is that an accurate statement?

MS. MARIJAN:  That is an accurate statement.

MR. SELZNICK:  So in those circumstances, it might not be until some other formal complaint process is filed that Summitt Energy would even know the consumer had an issue at the door; is that correct?

MS. MARIJAN:  That's true.

MR. SELZNICK:  Thank you.  When I look at these complaints in the notice of intention, is it fair to say that if -- in the circumstance of a complaint in that notice that was filed on day 1, but perhaps a complaint wasn't filed until seven or eight months after or four or five months, then in an intervening period of time Summitt would have no knowledge of any -- I think you called it a pattern that might have existed with an agent until the complaint -- several complaints came in farther down the road.

There would have been a lag between the activity giving rise to this pattern, not that I am legitimizing the activity, but there would be a lag between the events that happened, their reporting to the Ministry through a complaint process, the Ministry generating the -- or the OEB generating the CCR, the CCR getting to Summitt, Summitt having 21 days to respond, Summitt sending back new information, and you doing with that information as you do.  There would be a time lag there?

MS. MARIJAN:  There could be, yes.

MR. SELZNICK:  Okay.  In doing your analysis, did you factor in a time lag such as that in determining whether a pattern existed that Summitt could do something about?

MS. MARIJAN:  Yes, I did.

MR. SELZNICK:  What was that pattern?

MS. MARIJAN:  If you look at the dates of the -- when the consumer complaint response form was -- the response for that, you will -- if you look at some of the agents we're talking about, you will see that months and months and months went by and several complaints in between.

MR. SELZNICK:  No, I am talking about the complaints here.

Could it be the case that the events -- that events can happen, and then a complaint filed, which would -- for Summitt Energy to go back and look historically at these things?

MS. MARIJAN:  Hmm-hmm.

MR. SELZNICK:  Okay, thank you.  The complaint forms, are you familiar enough with the standard form complaint form to answer questions, or do you want to look at your binder?

MS. MARIJAN:  The CCR form?

MR. CINCAR:  The CCR forms and the actual complaint reports.  I know we have a copy.

MS. MARIJAN:  I don't have my binder with me here.

MR. SELZNICK:  Is her binder handy so that we can hand it to her?

MS. HELT:  Exhibit K1.3.

MR. SOMMERVILLE:  I don't think that is the binder that is being referred to.

MS. MARIJAN:  My binder is over by you.

MR. SOMMERVILLE:  It is the disclosure binder.

MR. SELZNICK:  It is this binder.

MS. HELT:  It is this binder, the witness binder.

MR. SOMMERVILLE:  Oh, I beg your pardon.

[Ms. Helt passes document to Ms. Marijan]


MR. SELZNICK:  So the -- the first document I want to take you to is the document at tab A, which is again the complaint file summary.

MS. MARIJAN:  Hmm-hmm.

MR. SELZNICK:  Just help me out.  This is an internal document at the Board?

MS. MARIJAN:  This is an internal document, but Summitt would have it through their portal, as well.

MR. SELZNICK:  But this particular document is the internal version?

MS. MARIJAN:  Yes.

MR. SELZNICK:  If we go to tab B, this consumer complaint response - I apologize for my language - is the printout, if I can call it that, of the data fields in the electronic interchange that you have with Summitt Energy and the complainant?

MS. MARIJAN:  Yes.

MR. SELZNICK:  So after the complaint comes in, whether it comes in by e-mail or by fax or telephone or letter, someone enters this information?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  And then they enter this information online.  There is a notification that shows up to Summitt Energy online.  Summitt Energy fills it in online and gets some kind of notification of submission?

MS. MARIJAN:  Right.  Yes, yes.

MR. SELZNICK:  Then that data exists in the OEB database somewhere, and you pull it up to generate this form; correct?

MS. MARIJAN:  This form is what -- similar to what Summitt would see when they print it off.

MR. SELZNICK:  Okay, thank you.

So in filling out this form, is it manually filled out?

MS. MARIJAN:  It is manually -- it is typed in at the intake time.

MR. SELZNICK:  Right.

MS. MARIJAN:  So when the public information officer is on the phone with the consumer or if they're looking at the letter, they will input as much information as they have.

MR. SELZNICK:  And do they -- is this document checked for consistency before it goes out, whether that is finalized in and sent?

MS. MARIJAN:  Each representative inputs the information themselves.  It is not checked over by anybody else, based on my understanding.

MR. SELZNICK:  I am not really --

MS. MARIJAN:  Everybody could do it in a different way.

MR. SELZNICK:  I am not really an expert, but I noticed when I was reading these consumer complaint reports that often the licensee due date, licensee response date, sent letter date were all in the wrong places.

Is that an intake error or is that a computer error?

MS. MARIJAN:  That would be a computer error.

MR. SELZNICK:  Okay.  Does anyone check these otherwise to make sure is there aren't other computer errors?

MS. MARIJAN:  I don't believe there is any other errors.

MR. SELZNICK:  My question is:  Does someone check that?  If the dates are all wrong -- and I can give you samples, if you want, but I am sure you are familiar with it.  Sometimes it will note that Summitt responded before the date the letter was sent out.

MS. MARIJAN:  Hmm-hmm.

MR. SELZNICK:  You can tell --

MS. MARIJAN:  There was a computer error.

MR. SELZNICK:  And no one verifies the other data in here.  We are assuming the other data wasn't in error, otherwise; correct?

MS. MARIJAN:  Correct.

MR. SELZNICK:  But there were errors noticeable -- I could never check whether there was an error in any other entries, because it is not a chronological thing to confirm.  You agree with that?

MS. MARIJAN:  The fields are picked up from the interaction the way it is input into the system.

So it just, you know, transfers over from the complaint.

MR. SELZNICK:  Right.  And what training is given to intake officers when it comes to classifying the activity or the complaint?

MS. MARIJAN:  They all have basic training when they start, so becoming familiar with the types of complaints.

They classify to the best of their ability.  It's not -- the complaint is the responsibility of the retailer.  So when they get the complaint, because they have all of the information there, they know exactly what happened.

It's not -- this isn't the final kind of assessment.  It is just based on what the consumer tells them.  So they try and fill in as many classifications and topics as they can or that are relevant.  And it is based on what the consumer is telling them.

MR. SELZNICK:  So in this specific circumstance, the sample you gave us --

MS. MARIJAN:  Hmm-hmm.

MR. SELZNICK:  -- the classification is agent conduct.  That would be a subjective decision of the intake officer in filling that out?

MS. MARIJAN:  That's right.

MR. SELZNICK:  Okay.  And I take it from your earlier evidence that is the classification you used to pull these 28 cases?

MS. MARIJAN:  The 28 cases were not only agent conduct-related.  The classification was not only agent conduct, because a contract issue can also be an agent conduct.  It may begin as an agent-conduct issue.

So if it is a reaffirmation, which is considered a contract classification, it may have stemmed -- it may have also began as an agent-conduct issue.

MR. SELZNICK:  Okay.

MS. MARIJAN:  So there may be multiple classifications.

MR. SELZNICK:  So why -- is there a provision for multiple classifications here?

MS. MARIJAN:  Yes, there is.

MR. SELZNICK:  And I think you would agree with me very few people of these 28 actually called up and said:  I have an agent conduct complaint.  I take it, again, it is something that the intake officer draws an assumption about or conclusion about with this conversation with the caller; is that correct?  Or the person with whom they deal?

MS. MARIJAN:  It depends how the situation is presented to the public information officers.  But if those that had specifically said:  I have a problem with the agent at the door, if it was that clear, they would have classified as an agent conduct.

MR. SELZNICK:  And the way these consumer complaint responses come in, when they come in, they're assigned a number.  It is just the next sequential number?  Is that the...

MS. MARIJAN:  Yes.

MR. SELZNICK:  If there is a complaint about agent conduct, let's say, with respect to gas and electricity in a single visit, that would generate two complaints?

MS. MARIJAN:  It would, yes.

MR. SELZNICK:  All right.  So it could be one event or one circumstance, but because there were -- the consumer purchases gas, that would be one complaint.  Electricity a second complaint, even though it was one set of circumstances and one event; correct?

MS. MARIJAN:  That's right.

MR. SELZNICK:  And if the complainant, for example, complained through your on-line system with gas and electricity, and didn't fill out some of the fields required, and then had to call and investigate what the status of their complaint was, and your intake officer said:  Well, you will have to refile because you didn't complete the form properly, that would end up in four complaints for one circumstance; correct?

MS. MARIJAN:  If it was with the gas and electricity and there was a second complaint issued, then yes, you are right.  There would be four.

MR. SELZNICK:  It is not just because there were four complaints, it was because the form wasn't filled out correctly.

So I think if –- I take it one of these circumstances that you sent me, one of the boxes –- "Can I share my information with the retailer?" -- was not filled in, and when the complainant called in to ask about the status of their complaint, was told:  You will have to issue -- file a new complaint because you didn't fill the box in, rather than correcting the box and having the complaint go.

MS. MARIJAN:  Yes.

MR. SELZNICK:  So that would show in your system as four complaints for one factual circumstance; correct?

MS. MARIJAN:  One incident.

MR. SELZNICK:  Yes, okay.

So of these 28 complaints, some are electricity, some are gas, and some of them have two complaints in one matter?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  Okay.  Now, on the CCR form, that's the consumer complaint response form -- and if you feel you want to look at any of them to help you out, just let me know and we will give you a sample of one that is sort of completed -- there is no baseline assessment made by the intake officer, is there?  He just takes the complaint?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  So is there any circumstance in which, when a complainant calls, the compliance officer would not take the complaint?

MS. MARIJAN:  No.  They will take the complaint.

MR. SELZNICK:  So --

MS. MARIJAN:  Sorry.  If it doesn't have -- if there isn't enough information for it to be a complaint, it may be classified as a concern instead.

MR. SELZNICK:  So if there was -- if there was a name and address and a contract number and those types of things, it would populate a form, and your process is to send it out, not to do any preliminary verification?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  Okay.  I don't mean this in a disparaging way, but it is a low-grade sort of intake system.  Everything in, junk in, junk out.  Everything goes in and it goes out.  You don't make any assessment at the entry level if you have the fields to populate?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Okay.  And with that, I would like  to -- we have the USBs on -- that I would like to give the Board for their listening at a later time, because we are worried about time and the confidentiality.  But I do also have transcripts of two sets of calls on complaints in this package of complaints, that were calls made to the OEB.

 So if I could just set the stage here a little bit, when an intake claim comes in by e-mail, you get the e-mail.  Your process now, I guess at the time these claims came in, which I am going to show you, you recorded the calls and kept the calls, even though the person, I guess, filled in a form while they were speaking with the complainant; is that correct?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Okay.

Let's see how we will do this.  This is, again -- we can....

How many calls are these?  These are other ones as well.  Perhaps we can just discuss how we are going to categorize.  These are just the OEB.

So this is on -- do we have the binder number for this one?  If I can have the assistance of Ms. Helt, your witness -- this is the OEB call.  I don't know which binder of yours this is.

MR. SOMMERVILLE:  Would it be useful to take a 15-minute break so you can resolve this issue in the break time?

MR. SELZNICK:  That's fine.

MR. SOMMERVILLE:  We will reconvene at 2:30.  Thank you.

--- Recess taken at 2:15 p.m.


--- Upon resuming at 2:29 p.m.


MR. SOMMERVILLE:  Thank you.  Please be seated.

Mr. Selznick.


MR. SELZNICK:  Thank you.

Ms. Marijan, I am going to show you a transcription of an intake telephone call that came from the disclosure you provided in voice mail format that we had transcribed, and I would just like to talk to you about it.  It came from your disclosure materials.  It is relating -- for the Board's reference, because we don't yet have the book, we have agreed that will be in Ms. Marijan's evidence binder when I hand it out.

But it cross-references in the notice of intention this is claim 4.1.3; 4.1.3.

MR. SOMMERVILLE:  Okay.

MR. SELZNICK:  Thank you.  After handing these out, if you wouldn't mind reading the first two pages?  You can read the balance at your leisure.

MR. SOMMERVILLE:  Thank you.

[Mr. Selznick passes the transcription out to all


parties]


MR. DUFFY:  It should be tab M to Exhibit K1.3.

MR. SOMMERVILLE:  Thank you.

MR. SELZNICK:  I also thought I would hand up now, just so you have it and I don't have to keep making the trip, these are the actual drives with the voice mails on them.  The white voice mails are the OEB voice mails.  The box has the other complainant voice mails to Summitt Energy.

[Mr. Selznick distributes USBs]


MR. SELZNICK:  Maureen, these are the ones, you have these already and these drives already.

MR. SOMMERVILLE:  Thank you very much.

MS. HARE:  Thank you.

MR. SELZNICK:  Thank you.

MR. DUFFY:  I think it would probably be prudent that we also mark those.

MR. SELZNICK:  I think I gave you a set.  Do you have a set there?

MR. DUFFY:  No, I don't have a set.  You had given me something earlier, but they were returned.

MR. SELZNICK:  Okay, thanks.

MR. SOMMERVILLE:  So the USB in the box with Cassels, Brock --

MR. SELZNICK:  That is all of the various voice mails from and to complainants at Summitt Energy broken down on a contract by contract -- they're in files identified by contract number, registration number.

MR. SOMMERVILLE:  Okay.

MR. SELZNICK:  And the OEB, the white USB, contains the calls from the -- between the complainants and the OEB.

MR. SOMMERVILLE:  Thank you very much.

MR. DUFFY:  Just for identification purposes, we will mark the ones from Summitt as K1.4.
EXHIBIT NO. K1.4:  USB Memory device FROM SUMMITT CONTAINING VOICE MAILS.

MR. DUFFY:  And the ones from the OEB in the white is K1.5.
EXHIBIT NO. K1.5:  USB Memory device FROM OEB.

MR. SOMMERVILLE:  Thank you.

MR. SELZNICK:  I would -- again, because of our confidentiality decision this morning, I am not playing the tape, but I would encourage -- or the CD.  I would encourage the Board to listen to this call for the tone of the OEB intake officer and the tone of voice of the complainant, because they are particularly germane to what I am going to be asking Ms. Marijan here.

So, Ms. Marijan, did you have a chance to read the first two pages?  I encourage you to read other parts, if you wish to, but my questions are principally on the first two pages.

This transcription relates to a time -- a call that was made to the OEB on February 2nd, 2010 at 10:08 in the morning.  Do you see that at the top of the page?

MS. MARIJAN:  Yes.

MR. SELZNICK:  It relates to the complainant P.S. in paragraph 4.1.3 of the notice of intention who is alleging her activity occurred on January 29th, 2010.

MS. MARIJAN:  Yes.

MR. SELZNICK:  All right.  So to put that in perspective for you.  So if you read the first page of this and the top of the second page - I will just give you a second if you want to refresh your memory again - you will note the OEB answers the call.  That is the first line.

The customer gives a salutation and asks for some help?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Now -- and I would again encourage the Board, and if it is equivocal and they want to hear the CD, the voice mail, I am quite prepared to play it, but it is a matter of confidentiality.  The names are there.

But the customer in paragraph 2 hasn't said, I have a complaint.  Does she?

MS. MARIJAN:  Not in those words, no.

MR. SELZNICK:  Right.  And the OEB officer replies, "Okay."

And then the customer goes into a story.  Do you see that in the fourth paragraph?  It says:
"From Summitt Energy that I actually -- the way he approached it, normally I spot these or are pretty good at it, at turning them down, and said, Oh, you're a new -- you are a new owner of the house and, yes, we have just recently moved.  And he said, It is your turn to get a smart meter.  And, honestly, with the kids screaming at 5:00 and the dog barking, I thought it was -- I never really paid attention that it wasn't really Enersource."

Do you see that?

MS. MARIJAN:  Yes.

MR. SELZNICK:  All right.  Now -- and the OEB officer says, "Oh", and the customer says:
"And I ended up mistakenly, when I looked at the information a half hour later, realized he flipped me over to a natural gas program and electricity program."

The OEB officer says:
"When did he come to your house?  Yesterday?"

The customer says, "Friday, 5:00 p.m."  The OEB officer says:
"Friday, okay.  It has only been Friday, Saturday, Sunday Monday, Tuesday --

"Customer: So I immediately e-mailed them, but they were really rude when I e-mailed, like, a half hour -- well, it's too early.  We don't have the number.  Come back again."

The OEB response says:
"You know what?  You don't even worry about that, because it is not a contract anyways."

And the customer says, "Okay."

Then the top of the next page:
"Because even though, you know, they misled you and tricked you, but you know -- which, you know, which they are not supposed to do, so I will definitely file a complaint about that.
"I would like to do that.  Thank you."

So until we get to that paragraph, the consumer hasn't really made a complaint.  The consumer's only allegation, if you will agree with me, in the one, two, three, fourth paragraph is that she wasn't paying attention and she made a mistake.  Would you agree with that?

MS. HELT:  Mr. Chair, Mr. Selznick can put these questions to the actual consumer with respect to what the intention of her call was and whether or not she was making a complaint or when she thought she had made a complaint.

I don't think it is fair to ask Ms. Marijan to comment on what the consumer thought with respect to making a complaint at this juncture.  The witness will be available for cross-examination.

MR. SOMMERVILLE:  Is there a particular reason why you are putting these questions to Ms. Marijan?

MR. SELZNICK:  I am putting this question to Ms. Marijan, one, because I think it evidences that the complaint idea on this call came from the OEB officer on the phone.  That is my first position.

And, secondly, I was going to ask her that the date of February 2nd, 2010, when this call was made, is shortly after -- I think in her evidence, Ms. Marijan said that she was asked to start investigating into the retailer's activities and complaints that have been received.

So it seems to me, in this particular call, I was going to ask her whether this particular agent had been given any instructions or the intake officers had been given any instructions to be more aggressive in intake calls.  That's my question.

MS. MARIJAN:  No, they have not been given any instructions.

MR. SELZNICK:  So can we have that entered as evidence in her binder?  I think we have already put a number on it.

MR. DUFFY:  We entered it as tab M.

MR. SELZNICK:  Okay.

Now, on the complaint file form, complaint file summary, when, at the top of the right-hand page, you have a file status and it is marked "closed", that means you have completed the cycle.  You have intaken the complaint.  You have forwarded the information to the retailer, such as Summitt Energy.  They have responded in the normal period of time.  You've gotten the materials and you have communicated with the consumer.

Is that when the file is marked "closed"?

MS. MARIJAN:  Our general process is that when the consumer complaint response form is returned and the proper documents are uploaded, the administrative assistant would close it, which then closes the complaint.

MR. SELZNICK:  Okay.  Are you familiar -- I take it you are familiar with all 28 complaints in this case, but in my looking at them, I only found one that remained open of the 28.  Is that correct?

MS. MARIJAN:  I am not -- I don't know about that.

MR. SELZNICK:  Would you like to take a look at the -- I am hoping I don't have to ask you more than once, but...

MR. SOMMERVILLE:  If you are putting that proposition to the witness, you can simply put the proposition, I would think, Mr. Selznick, and if that is not the case, then compliance staff will berate you for that.

MR. SELZNICK:  Well, my position is, from having reviewed these files, I have only found one or two that are still open.  Is it fair to say that a majority of these, a vast majority of these 28 cases, were marked "closed"?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  In these cases, is it correct to say that Summitt responded within the 21-day period?

MS. MARIJAN:  I believe so, yes.

MR. SELZNICK:  And is it fair to say Summitt responded fulsomely, so the files were closed?  There was no -- no missing information on the responses they filed outside of the 21-day period?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  And is it fair to say that based upon what we had discussed before the break, that given the language in the voluntary compliance letter and the e-mail from the Board to the minister, that if Summitt Energy responded in this fashion within the 21-day period, the files were closed and it had no further information from you, it was reasonable to accept that they were meeting an expected standard of reply?

MS. MARIJAN:  I would say on an individual complaint, yes.

MR. SELZNICK:  Yes, thank you.  Thank you.

I will try to be speedy here.

Now, as we discussed very early in our discussion, the 28 complaints range from August 2008 to early in 2010; is that correct?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  And would you agree with me that you don't know how many sales Summitt Energy made in total during that time?

MS. MARIJAN:  That would be correct.

MR. SELZNICK:  Okay.  Would you agree with me you don't know the sales numbers for other retailers either?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  I am technologically deficient.  Thank you.

So you'd have to agree with me that you don't know how Summitt's door-to-door sales for the 2008-2010 period compares to door-to-door sales of other retailers during that period?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  Thank you.

Would you agree with me that the number of complaints is relative to the number of sales made?  For example, if one complaint -- one complaint in a hundred sales would be different than one complaint in a thousand sales, wouldn't it?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Would you agree -- would you agree that at the time, in your words, you identified Summitt had a larger amount of complaints than others, you had no idea how the number of complaints related to total sales volume?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  So you agree that when you singled out Summitt as having a greater number of complaints than other retailers, you didn't consider that was relative to the total number of sales?

MS. MARIJAN:  The complaint number was just the beginning of the inspection.

MR. SELZNICK:  Right, but in coming to that conclusion, you didn't consider that -- the complaints as a components of sales?

MS. MARIJAN:  No, I did not.

MR. SELZNICK:  Just numbers.  Thank you.

So I would like to discuss another statement that you made in your examination-in-chief.  You said you were instructed by Barbara Robertson or others to find a way to reduce complaints; is that correct?

MS. MARIJAN:  My -- yes.  I was assigned a task to review agent conduct in the marketplace.

MR. SELZNICK:  For the purpose of reducing complaints?

MS. MARIJAN:  Hopefully, yes.

MR. SELZNICK:  Can you tell me what options you considered to reduce complaints?

MS. MARIJAN:  Well, whether there's processes in place to do quality assurance on agent activity at the door, that would be one, you know, making sure that retailers have processes to identify when an agent is not performing according to the compliance codes.

MR. SELZNICK:  Did you consider contacting Summitt and engaging in a dialogue at that time?

MS. MARIJAN:  At that time, no.

MR. SELZNICK:  Did you consider meeting with industry generally to engage in developing a remediation program at that time?

MS. MARIJAN:  No.

MR. SELZNICK:  So the only step you considered in an effort to reduce complaints was to prepare witness statements and recommend to the Board that they proceed with compliance proceedings?

MS. MARIJAN:  Again, that was not initially.  That came afterwards, after I started my general inspection.

MR. SELZNICK:  But the general inspection didn't result in any industry dialogue or direct communications with Summitt Energy?

And you said that those witness statements that you prepared for these 28 cases demonstrated –- and this is your term -- a pattern.  You used the term "a pattern" of behaviour on the part of the five sales agents; is that correct?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  And in preparing those witness statements, you had a template for questions you were going to ask, didn't you?

MS. MARIJAN:  I had some questions, yes.  Yes.

MR. SELZNICK:  Okay.  And if I can just turn you now to the actual -- it was in your binder, if your binder is still there.

MS. MARIJAN:  Mm-hmm.

MR. SELZNICK:  Maybe you can direct us to it.  It is your template for the interview.

MS. MARIJAN:  Yes.

MR. SELZNICK:  It is at tab H.

Okay.  Now, on the first page -- do you have it handy there?  In the first page, it is all sort of factual information.  So none of this information, necessarily, on the first page, other than perhaps the name of the -- or the indication number of the sales representative would be patternable.  It is your name.  It is the name of the witness.

MS. MARIJAN:  Right.

MR. SELZNICK:  It's very factual information.

MS. MARIJAN:  Yes.

MR. SELZNICK:  Not really subject to interpretation.  It's an account number; it is not an account number.

So nothing on the first page, like, other than the agent's name could be used to establish a pattern, I take it?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  If you go to the second page now, here is where we get into question and answer.

Now, again, I think you admitted in my earlier questions that a number of these circumstances, the agent's activity alleged activity happened on day 1.  In many of the cases, the complaint was some time thereafter.

MS. MARIJAN:  That's correct.

MR. SELZNICK:  And responded to.  Case closed.  And then even some time thereafter, in March of 2010, you call the witness for a -- for a witness interview.  So we are not just at the point where the event occurred, the complaint is filed, but even farther along -- in many cases, four, five six months later -- you are in contact with a witness statement; is that correct?

MS. MARIJAN:  Yes.

MR. SELZNICK:  So we are on page 2 of the witness statement.  And you've got, I guess, memory recall jogs here on these questions so you can tick off the box.  Where I think these were -- when you say:  Tell me your story, would you actually ask this question to them, or would you wait until they in their story said something about a badge, then you would tick off "yes" or "no"?

Which was the way this was done?

MS. MARIJAN:  Generally, I let them speak first.

MR. SELZNICK:  Mm-hmm.  Right.

MS. MARIJAN:  At various points, there were questions that I would ask specifically.  The ones there, if they hadn't discussed it during their statement, I would ask them the questions.

MR. SELZNICK:  So -- and I don't mean to impugn you when I say this, but if, for example, in the open-ended question saying:  What happened?  And you get this story, and there is no information about a badge, and you said:  Was he wearing a badge, that is what would prompt a "yes" or "no" answer, I take it?

MS. MARIJAN:  Yes.  That's correct.

MR. SELZNICK:  Okay.  So it may have been that the witness didn't remember at all, until you suggested it might have been a badge or might not have been a badge?

MS. MARIJAN:  Right.  Or else they may not have remembered, and that would have been fine too.

MR. SELZNICK:  But we don't know that from this form.

It is just it may be the case that you asked the question when it was never proffered one way or the other by the witness; is that correct?

MS. MARIJAN:  This form is actually taken from our complaint intake.  So it's sort of a guide that I used, because I wanted to be fair to everybody.  I wanted to make sure that, you know, each witness had a similar form.  I was using a similar form.

MR. SELZNICK:  I understand, but if I understand your evidence correctly, you should let the witness speak.

MS. MARIJAN:  Mm-hmm.

MR. SELZNICK:  And then if the witness didn't give you an answer about the badge, you would ask the question?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Okay.  So it might not have been either important to the agent -- to the witness.  It might not have been something that was on top-of-mind awareness, or he recalled until you prompted the question?

MS. HELT:  I'm sorry.  I object to this question.  I don't mind him asking -- or Mr. Selznick, excuse me, asking questions with respect to how the questions were put to the witness.  But what the witness actually thought with respect to if they didn't remember, it wasn't important, those questions can be put to the witness directly.

MR. SOMMERVILLE:  I think that is right, and I expect that Mr. Selznick is going to do that.

I think the purpose of this line of questioning is simply to get Ms. Marijan's process, to some extent, as to how she went about this interview procession.

MS. HELT:  I have no objection to the process.

MR. SELZNICK:  I just want to be clear that you only asked was he wearing a badge if the witness did not state in his voluntary component that he was wearing a badge?

MS. MARIJAN:  Correct.

MR. SELZNICK:  All right.  Thank you.

Would you agree with me that if a witness gave you his story and didn't ask you -- didn't answer most of these questions directly, and you had to pose the question to him, that that might create a pattern between witnesses with similar story lines, general complaints without specificity?

MS. MARIJAN:  The story lines I am talking about aren't really related to a badge or a business card.

The stories are more unique than that.

MR. SELZNICK:  But -- and with respect, when I read the witness statements you prepared, they mention whether he was wearing a badge or not.  They mention whether he had a business card or not.  They mention whether -- did he leave a copy of the contract.

I mean, these are responses to specific questions, I take it, you might have made to the witness that the witness might not have otherwise put in a witness statement; correct?

MS. MARIJAN:  Correct.

MR. SELZNICK:  All right.  Can you tell me, why did you ask the question, Did the agent provide a business card?

MS. MARIJAN:  Because they're obligated to -- under the regulation, to provide a business card.

MR. SELZNICK:  Okay.  Did you explain to the consumers who called what a business card was, or did you just use the term "a business card"?

MS. MARIJAN:  No.  I would explain a name, like, a name or a card.  In all of these cases, though, we had the contract information, so I suppose that would be the business card.  But I did ask.

MR. SELZNICK:  And in a number of these cases, where the answer was -- "Did the agent leave any other documents?" Sometimes it says "terms and conditions", but I didn't see those in the disclosure material.  It was the registration.

Quite often, the only document provided was the registration form or a piece of advertising, which, actually, I don't want to put it into the evidence, but is the business card.  But I didn't see all three documents all the time, even though it was referred to in this form.

So you just attached to the witness statements the things that were actually provided, whether or not they said they received terms and conditions; is that correct?

MS. MARIJAN:  I'm sorry, you have to rephrase that, please.

MR. SELZNICK:  In paragraph 7 of the form --

MS. MARIJAN:  Hmm-hmm.

MR. SELZNICK:  -- "Did the agent leave any other documents?", sometimes it is ticked off.  Do you agree?

Sometimes, in answer, you write underneath it "Terms and conditions", or some other type of thing; yet in not all cases were the terms and conditions sent to you by the witness.  Is that correct?  I think we have the registration forms in almost every case.

MS. MARIJAN:  The contracts -- are you referring to the contracts that are part of the disclosure?

MR. SELZNICK:  Yes.

MS. MARIJAN:  That was provided by Summitt, not by the consumer.

MR. SELZNICK:  The contracts are the registration forms.  I just want to make sure we have the wording correctly.  The terms and conditions were a different part?

MS. MARIJAN:  Correct.

MR. SELZNICK:  You sometimes say the contract is there, but not the terms and conditions?

MS. MARIJAN:  Right.

MR. SELZNICK:  Okay.  So all I am saying is in not all cases did the witness actually send you the terms and conditions when that wasn't really a complaint that they weren't left.  You just took what the witness sent you by fax or by e-mail in preparing the witness statement?

MS. MARIJAN:  I still don't really understand what your point is.  I'm sorry.

MR. SELZNICK:  Okay.  So in this paragraph 7 --

MS. MARIJAN:  Hmm-hmm.

MR. SELZNICK:  When you said, "Did the agent leave any documents?", if the witness voluntarily said "yes" or "no", you would tick it off.  If not, you would ask.  And I take it in some, when you asked, they told you what was left?

MS. MARIJAN:  Right.

MR. SELZNICK:  And you wrote it in there?

MS. MARIJAN:  Right.

MR. SELZNICK:  You didn't independently verify that.  You just used the language that the witness said?

MS. MARIJAN:  That's correct.

MR. SELZNICK:  Okay, thank you.

And in creating the witness statements, you used this form as your guide?

MS. MARIJAN:  Yes.

MR. SELZNICK:  And I notice similarities between witness statements.  So, for example, if the gentleman was wearing a badge, if the agent was wearing a badge and you noted that in your interview form, did you prepare the witness statements with a similar sentence that he was wearing a badge?  You didn't use the actual words provided by the witness?  You used your words?

MS. MARIJAN:  The witness statements were compiled independent of each other, but I tried to keep it to a certain format to make it easy for the consumer to then read, and there were very similar circumstances for many of them.  So it started sounding the same, because they were very similar.

MR. SELZNICK:  Can I suggest to you that the reason why -- other than the basis that it is a complaint, the reason why they might start sounding the same is because, in drafting the first draft of the witness statements that you sent, if you are going through a check list and you use the words "he had a clip board", "he had a badge", and those are your words into the form, that they start to read the same?  Is that a possibility?

MS. MARIJAN:  They're the same because they were the same.  I mean...

MR. SELZNICK:  I'm simply asking about the witness statements.  If you prepared the witness statements to send to the witnesses based upon a check list of information from your calls that you asked some questions about, and you are using similar phrases, would you agree with me that when you start to read those, given that there may be different names and different dates, they start to read the same, the same types of events, when it is not a contract?

MS. MARIJAN:  Yes.

MR. SELZNICK:  Thank you.

And when complainants receive those documents, I notice some did make handwritten changes on them -- 

MS. MARIJAN:  Yes.

MR. SELZNICK:  To change a word here, a word there.  But would you agree with me that the general -- the overall substance of those documents were not changed?  There weren't huge redrafts from any complainant?

MS. MARIJAN:  They were not huge redrafts, no, just minor changes.

MR. SELZNICK:  Some of those witness statements were sent to complainants whose command of English was not as good as yours, I take it?  

MS. MARIJAN:  There were a few, yes.

MR. SELZNICK:  The words they signed were more your interpretation of how they expressed the complaint to you, rather than their own words?

MS. MARIJAN:  I think I did a good job of putting down what happened.

MR. SELZNICK:  But my question is:  For those witnesses, is it more your -- it is your interpretation they were signing into English than theirs, I take it?  I am not commenting on the underlying facts.  You used the words which created this sort of pattern?

MS. MARIJAN:  Okay, yes.

MR. SELZNICK:  Okay, thank you.  If we could have one moment, we will see if there is anything further we need to ask.

I think that is all of our questions for now.  Thank you.

MR. SOMMERVILLE:  Thank you, Mr. Selznick.

Board Staff?

MR. DUFFY:  Thank you, Mr. Chair.  We don't have any questions.

MR. SOMMERVILLE:  Thank you.  Ms. Helt, do you have redirect?
Re-Examination by Ms. Helt:

MS. HELT:  Just one or two questions on redirect.

With respect to the Exhibit K1.5-L, that was referred to, do you still have that before you, Ms. Marijan?

MS. MARIJAN:  Can you tell me what that was?

MS. HELT:  It looks like it is an e-mail message.  It is four pages long.  It was one of the first ones that Mr. Selznick -- 

MS. MARIJAN:  Yes, I have that in front of me.

MS. HELT:  -- put you earlier this afternoon.

Mr. Selznick asked you the question with respect to Staff reviewing the comment or Staff reviewing this particular matter and found that Summitt has not breached any of its regulatory obligations.

If I can just ask you to look at the third paragraph from the bottom of the page, can you just confirm for me what exactly Staff reviewed when making that determination?

MS. MARIJAN:  You're referring to the paragraph that says, "Staff has reviewed the contract and reaffirmation"?

MS. HELT:  That's correct.

MS. MARIJAN:  Generally, the process would be for the contract to be looked at.

MR. SELZNICK:  I don't want to interrupt the flow, but I think the question was what Staff did, not what their standard process was.

MS. HELT:  No, that's correct.  If you could just read that paragraph for me, Ms. Marijan?

MS. MARIJAN:  "Staff have reviewed the contract and 
reaffirmation call, and from the evidence provided we do not find that Summitt has breached any of its regulatory obligations."

MS. HELT:  So would it be correct to say, then, that what Staff did review was simply the contract and reaffirmation call?

MS. MARIJAN:  That would be correct.

MS. HELT:  Lastly, with respect to the witness statements, Mr. Selznick was asking you questions with respect to the similarity in language used in the particular witness statements.

Can you just confirm how you -- or when you drafted those individual witness statements?  I believe you did say, in the answer to one of Mr. Selznick's questions on cross-examination, that they were reviewed or they were drafted independently?

MS. MARIJAN:  That's correct.

MS. HELT:  And it is also correct that you did provide a copy of the statement to the consumer to review for accuracy and whether or not there needed to be any changes?

MS. MARIJAN:  That's correct.

MS. HELT:  I have no further questions.

MR. SOMMERVILLE:  Thank you.  The Panel has no questions.
Procedural Matters:


MR. SOMERVILLE:  Just a note to counsel, it will be our practice to allow the questioning to get to the end and the Panel will then ask questions.

If there are questions arising from the Panel's questions, we will allow those to be dealt with.

So, Ms. Marijan, you can stand down.  Thank you very much.

[Witness withdraws]


MR. SOMMERVILLE:  We are almost, to the second, on time.  Do you need five minutes to bring your witness to the box?

MR. SELZNICK:  Who is the first one?

MS. HELT:  J.W.

MR. SOMMERVILLE:  So we will take five minutes and let that -- perhaps you could ask your witness to sit over in the witness area, and we will proceed from there.  So we will stand down for five minutes.  Thank you.

--- Recess taken at 2:59 p.m. 


--- Upon resuming at 3:06 p.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.

Mr. Tunley?

MR. TUNLEY:  Thank you, Mr. Sommerville.

The next witness will be identified as J.W.

He is the complainant in the event noted in paragraph 1.1.8 of the notice of intention, just for your notes.

I understand we are going to mark his binder of exhibits as Exhibit K1.6.
EXHIBIT NO. K1.6:  Binder of exhibits of Complainant J.W.

MR. DUFFY:  That's correct.  Now you have also given us a confidential binder, Mr. Tunley?

MR. TUNLEY:  Yes.  We have given confidential versions of the binder, without redactions.  The witness has a redacted copy in front of him.

If I may just approach him with an unredacted copy of the contract at tab A, then I will just -- to get his acknowledgement of the signature.  There is no issue about it.  But I just want to do that on the record, obviously.

MR. DUFFY:  Maybe, Mr. Tunley, what we will do is -- to make sure that we are keeping track of all of the documents, because they do seem to be slightly different -- is we will mark your confidential ones as KX1.6.
EXHIBIT NO. KX1.6:  Unredacted binder of exhibits of Complainant J.W.

MR. DUFFY:  Then we will know that they correspond and we will also have the confidential identification.  Are these two that you gave me for the Panel?  Is that the...

MR. TUNLEY:  Yes.

MR. DUFFY:  Okay.

MR. SOMMERVILLE:  I'm sorry, Mr. Tunley, could you just repeat the particular in the Notice that refers to this witness?

MR. TUNLEY:  Yes.  It is paragraph 1.1.8.

MR. SOMMERVILLE:  Thank you.

MR. TUNLEY:  I think if we do that for each of the witnesses, it will give you a useful cross-reference.

MR. SOMMERVILLE:  Thank you.

And the witness has to be sworn.

MR. TUNLEY:  Just while that is done, Mr. Sommerville, I have advised the witness we are referring both to complainants and sales representatives by initials, or just as "sales representative."  I take it if there is an inadvertent to the name, that will just be replaced in the transcript with the initials and there is no problem with that?

MR. SOMMERVILLE:  Thank you.
J.W.:  SWORN

MR. SOMMERVILLE:  Welcome, sir.

J.W.:  Thank you.

MR. SOMMERVILLE:  What is going to happen is Mr. Tunley going to ask you some questions, and then Mr. Selznick will ask you some questions, and it may also be that my colleague, Ms. Hare, and I may ask you some questions.

If you feel uncomfortable at any time about answering a question, I want you to ask me for any instruction or direction, and I will do the best I can for you.

J.W.:  Okay.  Thank you.

MR. SOMMERVILLE:  Thank you.
Examination by Mr. Tunley:


MR. TUNLEY:  Thank you.

Sir, I understand you are a homeowner in Georgetown, Ontario?

J.W.:  Correct.

MR. TUNLEY:  And you understand that you are here to tell the Board about your experiences with a sales agent from Summitt Energy that occurred on February 24th, 2009; is that correct?

J.W.:  That's correct, yes.

MR. TUNLEY:  I understand at that time you had recently moved to Canada from England in October of 2008; is that correct?

J.W.:  Yes.  We moved back to Canada from England.

MR. TUNLEY:  In any of the events that we are going to discuss, was there anyone else besides yourself present and involved in the events?

J.W.:  Not involved, no.

MR. TUNLEY:  Okay.  I understand that your supplier of Union Gas -- of gas prior to these events was Union Gas?  And your supplier of electricity was Halton Hills Hydro; is that correct?

J.W.:  That's correct, yes.

MR. TUNLEY:  And I understand that it is a single-family residential unit, and it is consumption by yourself and your wife and your baby, only?

J.W.:  Yes, that's correct.

MR. TUNLEY:  Thank you.

All right.  Let's turn to the events on February 24th, 2009.  Tell us how you first came into contact with Summitt or its sales agent on that date.

J.W.:  On that evening, a sales agent came to our house, knocked on the door.  I answered the door.

I was called out.  It was cold out.  My wife was feeding the baby, and I asked him to step in.

MR. TUNLEY:  How did he identify himself?

J.W.:  He quickly showed a badge and said that he was working on behalf of the Ontario Energy Board.

MR. TUNLEY:  Do you recall whether he was wearing a uniform of any kind?

J.W.:  I do not recall.  It was cold out, as I said. It was February, so he had a jacket on.

MR. TUNLEY:  Did he make any other statements about who he represented?

J.W.:  Not at that time, no.

MR. TUNLEY:  Okay.

And what conversation then took place between you and the agent?

J.W.:  The usual small talk, and then it was presented that -- was I aware that they were getting in meters to the house, new meters into the house, and did I receive any literature or anything in the mail explaining all of this to me.  I said I did not.

He advised me that this was quite common, that there were several people that evening who had said the exact same thing, that they didn't receive any information.

MR. TUNLEY:  And what did he say to you about the nature of his business, or the purpose of his visit in relation to those things?

J.W.:  To make sure that we were receiving the --satisfaction from the companies that we were using, and to make me aware that the -- that new billing was to come out with these new meters.  And to make sure that I would be receiving the fair price based on these meters.

MR. TUNLEY:  And do you recall any other discussion or was any documentation or paperwork discussed?

J.W.:  Just the registration paper.

MR. TUNLEY:  Okay.  And --

J.W.:  So, sorry, he presented the registration paper.  He asked to see some documentation of my companies, but only needed to see the one, the one company.  And during this time he did ask if I was happy with my company, et cetera, et cetera, and I just said:  Yes, we are happy with the service we are receiving.

MR. TUNLEY:  And just to be clear, when you say your "companies" are you speaking about the utilities that we mentioned?

J.W.:  I am sorry.  Yes.

MR. TUNLEY:  Did he ask you to provide any documentation with respect to those companies?

J.W.:  He asked to see a bill, just to make sure that I wasn't with -- the question was was I with Union Gas or Enbridge.  And then just to a formality to verify that I was with Union Gas, to show him a bill, a past bill.

MR. TUNLEY:  All right.  Then what happened next?

J.W.:  I showed him the bill.  He just jotted information down.  I asked him if he needed to see –- to verify if I was with another company.  He said:  No, Halton Hills Hydro is in the area.  That is who you would be with.  And then he explained it that way.

MR. TUNLEY:  All right.

Did he ask you -- show you any documents or ask you to sign any document?

J.W.:  Other than the registration form, no.

MR. TUNLEY:  Tell me about the registration form.  What was that and how was it presented to you?

J.W.:  Just basically, what we talked about was -- was gas, gas prices a bit, that they would be coming up and they wanted to make sure that -- the Ontario Energy Board wanted to make sure that we were getting the best price possible, because they wanted to make sure of that.  That if prices did go above, that they would be stopped.  Also we talked about... because we had just moved into the house in October, how energy prices have been in the past few years.  We did explain that we just moved back into the country, and how prices went up.

And so he said during the conversation that he would send me a chart.  I was interested in a chart so I could verify for myself.

MR. TUNLEY:  All right.

J.W.:  And this -- this documentation never came.

MR. TUNLEY:  All right.  I just want to turn you -- there is a binder in front of you.

J.W.:  Yes, sir.

MR. TUNLEY:  And I think in tab A --

J.W.:  Okay.

MR. TUNLEY:  -- you will find the redacted copy of a document headed "Registration form".

J.W.:  Yes.

MR. TUNLEY:  Is this the form of the document?

J.W.:  This is the registration form, yes.

MR. TUNLEY:  I am gust going to just, if I may, approach you with an unredacted copy, just to ask you to identify if it is your signature that appears on the confidential copy that is before the Board.

J.W.:  Yes, sir, it is.

MR. TUNLEY:  Okay.  Can you tell the Board about any discussion that took place prior to you signing the document that we have just looked at?

J.W.:  In regards to?

MR. TUNLEY:  In regard to what it was and why you were being asked to sign it.  Have you told us that already?

J.W.:  Well, for him it was just a registration form to go back to his company, to say that, yes, I met with these people, explained the situation to them, and it was for him to get paid.

This was not uncommon, as we moved from England.  This happened before in England, where government agents would come, would branch out to different companies.  They would come to your house to make sure you were getting the proper service from X company, so they would hire a company to come by and say:  We know you are with this company.  Are you happy with the service?  Are you happy with getting --then you would sign a registration form to verify that the person did come to the house, and they would get paid from there.


MR. TUNLEY:  Was a copy of the document at tab A left with you?


J.W.:  It was.


MR. TUNLEY:  Did you read it before signing?


J.W.:  This document?  Yes, because it was just presented as a registration form, that I was interested in getting more information from it.  That's how it was presented to me.


MR. TUNLEY:  All right.


J.W.:  And I was registering to get information.


MR. TUNLEY:  A copy was left with you?


J.W.:  A copy was left with me, yes.


MR. TUNLEY:  Was any other documentation left with it, any background brochures, other documentation with it at the time?


J.W.:  A flyer, to the best of my knowledge.


MR. TUNLEY:  Do you recall anything about the flyer, how thick it was, how big it was?


J.W.:  I don't.  Just in my statement there, the one section, that it did state, the flyer that left that -- I recall, "to call us to activate your price protection".


MR. TUNLEY:  All right.


Just let's identify the document.  You are looking at tab C of the binder?


J.W.:  Yes, sir.  It would be the last page in C.


MR. TUNLEY:  We are going to come to it in order, but you did send this letter as a complaint about Summitt Energy at some point?


J.W.:  I did, yes.  I e-mailed it, yes.


MR. TUNLEY:  All right.


Tell us, then, just before we get there, how did the encounter with the agent end, and what other conversation, if any, took place after signing the document and before he left?


J.W.:  He told me that more information would be coming through the mail comparing what had happened historically in my house with heating and everything, because I said, Well, obviously I don't know what the last tenants of the house were paying for different things.


We talked about -- because when I was with Union Gas, they talked about -- as you and I discussed, about paying a set fee each month to cover bills.


And so I was looking forward to this survey, maps or whatever you call it, of historical prices on the house.  He said that that would be forthcoming --


MR. TUNLEY:  All right.


J.W.:  -- so I could gauge better information and to make sure that historically OEB was working correctly.


MR. TUNLEY:  And anything else that you recall about the conversation before the agent left?


J.W.:  He did say that someone would be calling in the next little while.  This is a mere formality.  Once again, it just backs up what he said at the door to confirm that he was at my house, that it was just a mere formality.  You just answer "yes" to everything because it was what we discussed and that that was another way of him getting paid.


So -- you know, because he said anybody could just write down notes.  So they needed verbal confirmation that he was at my house, et cetera.


MR. TUNLEY:  Was any reference made in the course of the encounter to Summitt Energy Management or Summitt or...


J.W.:  Not that I am aware of.


MR. TUNLEY:  What do you next recall, then, in terms of what resulted from this encounter with the agent?


J.W.:  From that evening itself or afterwards?


MR. TUNLEY:  What happened after that evening?


J.W.:  After that evening --


MR. TUNLEY:  What was the next event?


J.W.:  -- the next event was -- so this was in February.  Then in March, Saturday -- my wife received a phone call or I -- sorry, I received a phone call on a Saturday morning.


MR. TUNLEY:  All right.  What do you remember about that?


J.W.:  Saturday morning we were feeding my daughter, getting ready -- just getting ready for the day.  They called us asking a series of questions, for which I was to state "yes" for each one of them.  I heard the tape.  I did answer "yes".  On some I believe I answered "yep" to and they corrected me.


So what I believed to be answering "yes" to is what was presented to me at the door on that evening.


MR. TUNLEY:  And were you told that that call could be monitored or recorded at the time it was made?


J.W.:  They could have said that.  It was a...  I am not saying no to that.  I am just saying that they very well could have.


MR. TUNLEY:  You were later provided with an audio file of the call itself.  It apparently occurred on March 7, 2009?


J.W.:  I was.  This was after I received in the mail a cancellation of my contract.  So it came after the fact.


MR. TUNLEY:  All right.


J.W.:  I requested one in August of that year, August of 2009, and I didn't receive it until after the contract had been terminated in October.


MR. TUNLEY:  All right.  Let's take it one step at a time.  Is there anything else you can recall, then, about the call you received in March 2009?


J.W.:  It was very quick, no discussion, point questions, and stated at the beginning that I remember that I had to answer "yes" to all of the questions.


MR. TUNLEY:  All right.  And after that call in March, when did you next have any dealings relating to this visit or the issues before the Board?


J.W.:  We received nothing in the post -- sorry, the mail.  We received nothing in the mail.


I went -- my wife went back to England in May, and I went over in June to be with her and the baby until July.  We came back from England late July.


Then I received my bills from Union Gas, I believe it was, or Halton Hills Hydro, and I contacted them, because we had been away from the house for a month and I was just discussing why our bills are so high.  The gentleman on the phone said that I had been -- I had agreed to go with another agent -- or another company, sorry.


And I was shocked and taken aback, and I just said, Well, how did this happen, and then he said, Well, you know, was there somebody at your door?  And explained to him somebody came to my door and signed a registration paper, but I received nothing in the mail or anything saying I am with said company.


And so I -- I just assumed from the time that, you know, maybe it didn't get through, et cetera.


MR. TUNLEY:  All right.  And you have identified the document at tab C, which is your letter -- is this addressed to Summitt Energy in August of 2009?


J.W.:  No.  I believe it was to the Ontario Energy Board.


MR. TUNLEY:  All right.


J.W.:  I made a complaint through there online.  I spoke to Tracy, I guess, and she told me to make a complaint online, which I did, so I did not send this to Summitt.  She said they would look into it, and then I received further information from Ontario Energy Board, September/Octoberish -- Septemberish time saying -- early September saying that Summitt would contact me in writing and/or by phone within 21 days.  They had 21 days in which to reply to this -- to this request or to this -- sorry, to, um...


MR. TUNLEY:  To the complaint?


J.W.:  To the complaint, sorry, yes.


MR. TUNLEY:  That's fine.


At the time, in August of 2009, I understand you were also telephoning complaints to Summitt, even if you didn't submit a written complaint to them at that time?


J.W.:  Yes.


MR. TUNLEY:  And Mr. Selznick may refer to the transcripts of those calls with you.


J.W.:  Yes.


MR. TUNLEY:  You acknowledge they occurred?


J.W.:  I do, yes.


MR. TUNLEY:  You have had a chance to look over the transcripts?


J.W.:  I have.  I wasn't aware they were being recorded.  They may have said something at the beginning of a phone conversation, but I don't recall.


MR. TUNLEY:  I understand, sir, that as a result of your various complaints, Summitt did eventually agree to cancel the contract with you?


J.W.:  Yes, sir.


MR. TUNLEY:  Can you tell us when that occurred?


J.W.:  We received some -- we didn't receive the phone call or the letter within the 21 days, and then some mail came from them just saying I owed them money, to cancel the -- they're --  sorry.


MR. TUNLEY:  Just to identify that, if you look at tab D, there are two letters from Summitt to you offering to cancel the contract on payment of various amounts for your gas account and your electricity account?


J.W.:  Yes, yes.


MR. TUNLEY:  I take it those were received by you on or about the dates shown here?


J.W.:  Yes.


MR. TUNLEY:  In August and October?


J.W.:  Yes.


MR. TUNLEY:  And then what --


J.W.:  A further letter arrived in October just saying that, you know, these -- they have contacted our distributors, or contacted, sorry, Union Gas and Halton Hills Hydro and that our bill would be cancelled -- or, sorry, our services would be cancelled with them.


MR. TUNLEY:  And that was done prospectively, I understand, in November of 2009; is that correct?


J.W.:  Yes.  The information came in October, and then they said it would have to be the next billing cycle.


MR. TUNLEY:  Right.


J.W.:  So it was cancelled in the next billing cycle.


MR. TUNLEY:  Since your contract has been cancelled, can you just say, why have you chosen to participate in this matter before the Ontario Energy Board?


J.W.:  I wasn't happy with the whole process, with -- from signing a registration letter to having to make a complaint, to having to follow it up several times through their customer care, or lack thereof, and then through Ontario Energy Board.  I just thought it was -- it was not fair how I had been dealt with, both as a citizen but, moreover, as a customer; if they indeed did care about their customers and were signing them to said contracts, that they would be honest in their dealings, and I didn't believe they were.


There is phone calls listed there after the fact, after it was cancelled, where people, you know, their letters would say, Contact me if you -- you know, if you require anything else, or a phone call was made to my house saying, Your contract has been cancelled.  Here is my phone number.  Contact me if you have any further things, which I did.  And no calls were made back.  I just thought it  was -- I just thought it was poor.


MR. TUNLEY:  Thank you.  Those are my questions.


As indicated, there may be questions from Mr. Selznick and from the Board.


J.W.:  Thank you.


MR. SOMMERVILLE:  Mr. Selznick.

Cross-Examination by Mr. Selznick:


MR. SELZNICK:  Thank you. 

Sir, I will be with you in one moment.  I just want to hand some binders to you and to the Board.

On an evidentiary basis, now that we are starting with the witnesses, I have several binders that I would like to pass up.  We will be adding material to them as we go along, because there may be some materials that apply to certain witnesses but not others, and they will be introduced.

The first binder -- and I will have a copy that we can leave at the witness table for the witnesses, because they contain all of the permutation and combinations of the various forms of Summitt Energy contracts used during the relevant periods of time, and they're cross-referenced, which I will go to in a minute, in the individual binders

So it will direct you to the standard set of documents for the then-current version of the terms and conditions or brochure that were referred to in the particular case.

So if I can hand those up right now.

[Mr. Selznick passes binders to witness,


and Board Panel.]

MR. SELZNICK:  I will put that here and I'll ask you some questions about that in a moment.

J.W.:  Thank you, sir.

MR. SELZNICK:  Does everyone have a copy who requires a copy of the sales kit brochure?

These sales kits, as we have had with the other evidence, will be put to the various witnesses.  They will end up being identified by Summitt Energy in its evidence, when it identifies the various contracts at the time, and we'll circle back.  And we can give them, I guess, exhibit numbers now, if you wish, or I don't know how you really want to handle that.  They will be exhibits to Mrs. Girardi's affidavit -- or evidence in-chief.

MR. DUFFY:  I guess I would ask compliance counsel if they are content to proceed on that basis?

MR. TUNLEY:  I think we are.  The material needs to be identified, and it needs to be linked to the witnesses, but subject to that requirement, let's go ahead.

MR. SOMMERVILLE:  So that will happen through Ms. Girardi?

MR. SELZNICK:  Right.

MR. DUFFY:  Let's mark it, then, as Exhibit K1.7.
EXHIBIT NO. K1.7:  Binder CONTAINING SUMMITT SALES KITS

MR. DUFFY:  It will be subject to identification by Ms. Girardi upon her examination.

MR. SELZNICK:  So as Mr. Tunley and Mr. Sommerville of the Board mentioned, I represent Summitt Energy.

J.W.:  Yes, sir.

MR. SELZNICK:  Mr. Beitchman is here at my side, and this is Ms. Girardi, who is from Summitt Energy, the compliance officer at Summitt Energy.

I am going to ask you some questions now.

J.W.:  Okay.

MR. SELZNICK:  Following Mr. Tunley's examination-in-chief.  And the questions I am going to ask you are about the events in question and the outcome of that.

J.W.:  Yes, sir.

MR. SELZNICK:  And the documents that I am going to refer you to are your complainant's witness binder.

J.W.:  Okay.

MR. SELZNICK:  What you were talking to before.

And this binder is called "Summitt Energy sales kit."

J.W.:  Yes, sir.

MR. SELZNICK:  Now, if you would look at your agent binder, complainant witness binder.

J.W.:  Yes, sir.

MR. SELZNICK:  So you will be able to find your way around here on the things I am going to ask you about.

Tab A, as you have identified, is the registration form that's been redacted.

J.W.:  Yes, sir.

MR. SELZNICK:  There isn't a tab B, which is any other documents that were claimed left with you.  That is a blank in your witness statement.

Number C is a written complaint to Summitt that you had that's been redacted.

D is a written response from Summitt.

J.W.:  Sorry, D is a written response from Summitt?

MR. SELZNICK:  Response from Summitt.

J.W.:  Yes, sir.

MR. SELZNICK:  E is any other record of correspondence between you and Summitt.

J.W.:  Okay.

MR. SELZNICK:  That is blank here.

J.W.:  Yes.

MR. SELZNICK:  And then we have the complaint file summary.  You probably don't know too much about that.  We dealt with that this morning.

J.W.:  No, sir.

MR. SELZNICK:  Then the complaint response form at  F -– sorry, G.

J.W.:  G, yes.

MR. SELZNICK:  And then at H, we have some additional documents that have been provided by Summitt Energy.

J.W.:  Sorry, what letter, sir?

MR. SELZNICK:  Number H.

J.W.:  H.  Okay.

MR. SELZNICK:  Okay?  So number H is the registration form that was presented by Summitt Energy and will be identified by Ms. Girardi.

J.W.:  Okay.

MR. SELZNICK:  Attached to it is a blank form, you will see.  It says:  "Registration forms, binder 1, Summitt Energy sales kit, tab 1(D)."

J.W.:  Yes, sir.

MR. SELZNICK:  Then there is another page that says:  "Terms and conditions, binder 1, Summitt Energy sales kit, tab 2(C)."

J.W.:  Okay.

MR. SELZNICK:  So then it says:  "Certificate of business cards, binder 1, Summitt Energy sales kit, tab 3(A)."

J.W.:  Okay.

MR. SELZNICK:  Then it says:  "OEA brochure" -- the next one –- "1 energy sales kit, tab 4."

J.W.:  Yes, sir.

MR. SELZNICK:  Then there is another piece of paper that says:  "Evergreen program sticker, binder 1, Summitt Energy sales kit, tab 8."

J.W.:  Okay.

MR. SELZNICK:  The next one is:  "Evergreen program registration form, binder 1, Summitt Energy sales kit, tab 9."

J.W.:  Yes.

MR. SELZNICK:  The next one is:  "Evergreen program terms and conditions, binder 1, Summitt Energy sales kit, tab 10."  Do you see that?

J.W:  Yes.

MR. SELZNICK:  Okay.  Now, if you can leave that open and go to the sales kit binder that I left with you, I would like you to go firstly to tab 1(D).

J.W.:  Yes, sir.

MR. SELZNICK:  Okay.  Now, if you would like to take a moment, this is the registration form that I would say coincides with the one you have signed, if you just want to take a look with your tab A to this tab as...

J.W.:  Yes.

MR. SELZNICK:  And then if we go to tab 2 in that same sales kit binder, tab C of that sales kit binder, 2(C).

J.W.:  Yes.

MR. SELZNICK:  Does this brochure look familiar to you?

J.W.:  Yes and no.

MR. SELZNICK:  Can you tell me -- you can take it out if you wish to open it up.

J.W.:  Sure.

[Witness does so.]

J.W.:  I can't answer for definite, because with the correspondence and letters from Summitt, other things came that -- so I can't tell you for, you know, for definite.  If it was in February, I got it with the other letters.

MR. SELZNICK:  So I am just, for our purposes –-

J.W.:  Yes, sir.

MR. SELZNICK:  I am going to suggest to you in this binder -– and we will deal with that with Ms. Girardi -- but this is the -- if you were to open it up, I am going to suggest to you this is the terms and conditions customer agreement.

J.W.:  Okay.

MR. SELZNICK:  In a panel type of folder, when it opens up.

J.W.:  Yes, sir.

MR. SELZNICK:  I guess with the marketing material on the front and the back.

J.W.:  Okay.

MR. SELZNICK:  And the next page, you will see in your little -- your own binder, it says:  "Certificate/business cards, binder 1, Summitt Energy sales kit, tab 3(A)."  If you would flip to tab 3.

J.W.:  Yes.

MR. SELZNICK:  A.

J.W.:  Yes.

MR. SELZNICK:  You can take it out too to just take a look at.  Just slip it back when you are done.

J.W.:  Yes.

MR. SELZNICK:  Does this sales certificate look familiar to you?

J.W.:  It does, once again, but I can't be sure  that -- I know information like this was sent via post or via the mail with cancellation contracts.

MR. SELZNICK:  Okay.  On the reverse, not the side that says "certificate" but on the reverse --

J.W.:  Here?

MR. SELZNICK:  On the back of it.

J.W.:  Yes.

MR. SELZNICK:  Where there is two blocks to insert information?

J.W.:  Yes.

MR. SELZNICK:  It has a number, and you see it says:   "Independent" -- this is a master, so it is not completed.

J.W.:  Okay.

MR. SELZNICK:  But it says:  "Independent representative name" and there is a blank there.  Do you see that?

J.W.:  I do, yes.

MR. SELZNICK:  Under that, there is a representative ID.

J.W.:  Yes.

MR. SELZNICK:  And so just to make sure your evidence is correct, you don't recall getting this at the door?

J.W.:  I do not recall getting this, no.  But I --

MR. SELZNICK:  You are not sure you didn't; you just don't recall?

J.W.:  I recall seeing something like this.  It was black and it was sent in the post.

MR. SELZNICK:  Okay.  Then if we go to the next page here, tab 4 -- sorry, tab 4 of your binder.


J.W.:  Yes, sir.

MR. SELZNICK:  It says:  "OEA brochure, January 2009 to present."

J.W.:  Yes.

MR. SELZNICK:  If you just take that out, because you can open it up and take a quick look, does this look at all familiar to what you might have been left with?

J.W.:  Not at all.  I do not recall seeing this at all.

MR. SELZNICK:  Okay.  Have you ever heard of the OEA?

J.W.:  I have not sir, no, not until I just looked at this here.

MR. SELZNICK:  Now, when the salesman was at the door with you --

J.W.:  Sorry, can I close this binder?

MR. SELZNICK:  Sure.  You can refer to it as you wish during your evidence.  That's quite fine with me.  I am going to use one as a sample.

This is not the specific evidence piece you got, but I am using it more for a demonstration than anything.  You can take yours out and try this, too.

J.W.:  Yes, sir.

MR. SELZNICK:  When the sales representative was at the door and had his conversation with you, at the end of the conversation there was, I take it -- we know there was a registration form, because you have provided a copy of it.

J.W.:  Very much so, yes.

MR. SELZNICK:  And there may or may not have been other things.  I take it you don't recall.  There may have been other things, but you don't recall?

J.W.:  Yes.

MR. SELZNICK:  Do you recall the agent taking the documents, as I am probably doing - and I will explain - and inserting them inside the panelled document and handing it to you like that?

J.W.:  No, I do not recall that.

MR. SELZNICK:  How do you recall him handing them to you?

J.W.:  I was given -- the registration form was in my hand.  He peeled it off and handed me the registration form.

MR. SELZNICK:  Okay.

J.W.:  If there was other literature, it was not inserted.

MR. SELZNICK:  Okay.  Can we just go -- whatever is easier for you to read in the terms of the registration form, either the master or the redacted copy.

So if we look at tab A of your folder?

J.W.:  Sure.  Yes, sir.

MR. SELZNICK:  So we have redacted the personal information about you?

J.W.:  Yes.

MR. SELZNICK:  And you will see that your Union account is circled and there is a number beside it.  Is that your handwriting or the agent's?

J.W.:  That's the agent's, sir.

MR. SELZNICK:  Where did he get that number again?

J.W.:  He asked to see it to verify that I was with Union Gas and not with Enbridge.

MR. SELZNICK:  What did you show him?

J.W.:  I showed him a bill.

MR. SELZNICK:  Okay.  And the heading called "Summitt Energy Electricity Program", you see it is ticked off there "five years" at a number I can't read on the photocopy?

J.W.:  Yes.

MR. SELZNICK:  But there is no utility account number in there?

J.W.:  Yes.

MR. SELZNICK:  Okay.  So did he ask you to see your electricity bill?

J.W.:  No, he did not, because he said that -- and that's why he circled the Union account, because I stressed that I wanted to see a historical -- because we had only moved into the house recently, I wanted to see historical numbers, effectively, showing -- and we'd just moved back into the country.  It was our first house -- just showing us historically how heating or water or gas, or whatever was going on, how that had been used in the household.

The family we bought the house from had two or three children, and so it was mom, dad, two or three children, I believe, my wife and I.

So I was interested to compare how a family home over -- historically had gone up or down, and so that is why he said, No problem at all.  That's why he circled the Union account, and I recall him saying that that is what we will use, that there is no need to provide the one from Halton Hills, because everybody here uses Halton Hills Hydro.

MR. SELZNICK:  Can I suggest to you that he didn't include the utility account number or ask for utility account number about hydro, because he wanted you to do your own investigation?

J.W.:  Sorry?

MR. SELZNICK:  Can I suggest to you -- you tell me if I am right or wrong -- 

J.W.:  Okay.

MR. SELZNICK:  -- that he didn't ask for the utility account number for the electricity program, because he wanted you to do an investigation of your own before a verification call was made to determine whether you wanted hydro?

J.W.:  You can suggest that, sir, but that would be wrong.  No, not at all.

MR. SELZNICK:  You don't agree with me?

J.W.:  I don't agree with you, sir, no.

MR. SELZNICK:  And we will get to the litany of calls between you and Summitt Energy, but --

J.W.:  Yes.

MR. SELZNICK:  -- in addition to the verification call, you did receive, ultimately, a call from somebody at Summitt Energy and conveyed the hydro account number to them; is that correct?

J.W.:  I don't recall that conversation.

MR. SELZNICK:  Okay.  At some point before cancellation --

J.W.:  Yes.

MR. SELZNICK:  -- you were receiving hydro -- on your hydro bill you were -- it was noted the supply came from Summitt.  Is that what triggered your attention?

J.W.:  No.  It came from the Union Gas.  I noticed on the Union Gas bill there was a thing that said Summitt Energy.  And so when I called the Union Gas, they pointed that out to me.  So I guess my first billing, as I said, came after that fact.

MR. SELZNICK:  Okay.

So I am going to suggest to you and ask you to confirm, because I'm going to get to the verification call in a second, that you were called by Summitt Energy at some point after the verification call and asked to give your hydro account number.

J.W.:  I don't recall that.  The call that I am discussing is that Saturday morning call in March.

MR. SELZNICK:  Is there any other way?  Did Summitt Energy make another household visit to you to obtain the hydro account number? 

J.W.:  Not that I am aware of, no.  At no time did I provide them with that, that I am aware of.  If you have a call there, I would like to see it.

MR. SELZNICK:  I am asking a very specific question, because this is a very serious matter and it deals with the credibility of two people standing in the doorway.

J.W.:  I understand that, sir.

MR. SELZNICK:  The hydro account was transferred, because there is a cancellation of it.

J.W.:  Yes.

MR. SELZNICK:  And there is no number here.

J.W.:  Yes.

MR. SELZNICK:  And someone provided the hydro number, and you are confirming it wasn't provided on the date that this was signed?

J.W.:  Not at all.

MR. SELZNICK:  Okay.  So I don't want to impugn your credibility on your belief, mistaken or otherwise, that you didn't provide a number, but someone provided a hydro number to --

J.W.:  To the best of my knowledge, sir, I do not recall giving the number from Halton Hills Hydro.

MR. SELZNICK:  If you don't recall, is it possible that you did?

J.W.:  I do not believe so.

MR. SELZNICK:  Okay.  Do you have any other explanation of how they got the hydro number?

J.W.:  I do not.

MR. SELZNICK:  Okay.  Now, when the salesman came to your door --

J.W.:  Yes, sir.

MR. SELZNICK: Let me take you back to the sales kit for a second.

There are some materials here I want you to take a look at.

J.W.:  Okay.

MR. SELZNICK:  I will just flip through here and I will tell you which one to take a look at.

Okay, if you could turn to tab 5?

J.W.:  Sorry, in your binder, sir?

MR. SELZNICK:  Tab 5 in the sales kit binder.

J.W.:  Yes, sir.  Would that be the closing?  Yes.

MR. SELZNICK:  So as I recall your evidence, this was in winter?

J.W.:  In February, yes.  It was dark.

MR. SELZNICK:  Okay.  So if we just flip these pages, I think we can agree he wasn't wearing the shirt, the beige shirt in the first picture?

J.W.:  Not at all.

MR. SELZNICK:  And he wasn't wearing the shirt in the second picture.  Whether he was wearing the shirt in the third or fourth picture or fifth picture, you might not know, because you said he was wearing a coat?

J.W.:  Yes.

MR. SELZNICK:  So if you flip farther along, you will get to a picture of a jacket.

J.W.:  Yes.

MR. SELZNICK:  Does that look somewhat familiar?

J.W.:  It was a dark jacket, like...

MR. SELZNICK:  I am looking at page 11 at -- 

J.W.:  I don't know if it was that flash.  I don't know if it was that many zippers and things.

MR. SELZNICK:  I am at tab 5.

J.W.:  I am at tab 5, picture 11, the picture with three zippers -- four zippers, sorry.

MR. SELZNICK:  So your recollection is you are not sure, is that correct, but it could be?

J.W.:  He had a dark jacket on.

MR. SELZNICK:  This is the dark jacket; you would agree with me?

J.W.:  I would agree that is a dark jacket.  Whether that is the jacket he wore...

MR. SELZNICK:  Okay, you don't know.  But you are not telling me it's not.  You just can't recall, other than it was a dark jacket?

J.W.:  It was a dark jacket.

MR. SELZNICK:  Okay.  And turn to the next page, which is tab -- number 12 of that same.

J.W.:  Yes, sir.

MR. SELZNICK:  This is a dark fleece or dark jacket?

J.W.:  Yes, sir.

MR. SELZNICK:  Could it possibly have been this model of jacket?

J.W.:  I don't believe so.

MR. SELZNICK:  You may not believe so, but is it possible?  You don't recall accurately, do you?

J.W.:  No.  It was a dark jacket, sir.

MR. SELZNICK:  And if you turn to the next page, page 13, here is a picture with a parka with the Summitt Energy logo.

J.W.:  It wasn't a parka, sir.

MR. SELZNICK:  So it wasn't this one?

J.W.:  Not that I recall, sir.

MR. SELZNICK:  I just want to make clear when you say "not that I recall", it is you don't know, or it is not?

J.W.:  He did not have on a jacket that resembled this with the "Summitt Energy" glaring out at me.

MR. SELZNICK:  Okay.  And was he wearing any kind of hat?

J.W.:  He had hair on -- sorry, no hat.  Sorry.  No, sir.

MR. SELZNICK:  He wasn't wearing a baseball hat?  

J.W.:  No, sir.

MR. SELZNICK:  Let's go to tab 6 for a moment.  Let me just explain what this tab is for the benefit of everyone.

J.W.:  Yes, sir.

MR. SELZNICK:  Ignore the fact that there is a Cassels, Brock lanyard, simply because there are no other lanyards for this.  We are not suggesting he wore a Cassels, Brock lanyard.

The enclosure, if I can just pull it out, is an identification card, if you take it out, with a clip on it.

J.W.:  Yes.

MR. SELZNICK:  The lanyard is here simply because it may be the evidence of some of the agents that they wear this with a lanyard, and we wanted to demonstrate that by having a copy here.

But if you just look at this identification button -- 

J.W.:  Yes.

MR. SELZNICK:  -- the picture of the individual on it is meaningless.

J.W.:  Yes.

MR. SELZNICK:  The name is meaningless.

J.W.:  Yes.

MR. SELZNICK:  This AB1001 is meaningless.  It is simply a sample.

J.W.:  Yes.  His licence number, et cetera.

MR. SELZNICK:  Was this -- do you recall the agent wearing this when he attended on the door?

J.W.:  He flashed something.  I did not read it.  I did not see a picture.

MR. SELZNICK:  When you say he flashed it, was it pinned to his lapel and he went like that, or he pulled it out of his pocket?

J.W.:  I believe he pulled it out of his pocket and just showed me.

MR. SELZNICK: You keep saying "I believe" so do you really recall or you're --

J.W.:  Well, if I believe it, sir, then I believe it.

MR. SELZNICK:  No, but I am asking:  Do you recall?  "I believe" leaves wiggle room for "I might have been wrong."  But was he wearing -- did he show you a badge?

J.W.:  He showed me a badge, sir, yes.

MR. SELZNICK:  And do you see on this badge, under the name of the individual and his number, two licence numbers?

J.W.:  Yes, sir.

MR. SELZNICK:  Okay.  And do you see that before the two license numbers, it says:  "OEB Licence No." --

J.W.:  Yes, sir.

MR. SELZNICK:  -- in both cases? Okay.

You indicated that this gentleman said he was from the OEB?

J.W.:  Yes.

MR. SELZNICK:  Is this what gave you that impression?

J.W.:  He didn't show me specifically as you are now.  He didn't hold it here and stick it to my face.  He said he was working on –-

MR. SELZNICK:  Is that the impression that was left to you by this card, that it said "OEB" on it?

J.W.:  No.  The impression that was left with me is when he stated:  I am working on behalf of the Ontario Energy Board.

MR SELZNICK:  He used those words?

J.W.:  Those words.

MR. SELZNICK:  Was there any information or do you recall anything about what he was wearing beyond what I showed you today?  Did he have any other information, newsletters, articles from the newspaper?

J.W.:  No.

MR. SELZNICK:  Okay.  You said he was wearing a jacket.  Was the jacket done up?

J.W.:  Probably when he walked up to the door, and he unzipped it when he came in.

MR. SELZNICK:  I'm not saying:  Was he?  It's okay to say you don't remember.  It's okay.  Either you remember or you don't remember.

J.W.:  I don't remember, sir.  He had a jacket on.

MR. SELZNICK:  And what was he carrying?

J.W.:  Pardon me?

MR. SELZNICK:  What was he carrying?

J.W.:  A clipboard, perhaps.

MR. SELZNICK:  Perhaps, or was he carrying a clipboard?

J.W.:  A clipboard.  Information, pages.

MR. SELZNICK:  Okay.  And --

J.W.:  Carried the registration form.

MR. SELZNICK:  Was it a closed binder or was it an open clipboard or –-

J.W.:  I do not recall.

MR. SELZNICK:  Okay.  And when he was -- I take it you're saying he was filling out the registration form?

J.W.:  Yes, sir.  That's his writing, except for my signature.

MR. SELZNICK:  Did he stand shoulder-to-shoulder, or did he show you while he was writing, or did he hold it in front of him and not show you the form as he was filling it out?

J.W.:  He had his back to my front door.

MR. SELZNICK:  All right.

J.W.:  If I can just demonstrate, so he would write like this.  I was facing him, with my back to my kitchen.  To the right of me would be our living room.

MR. SELZNICK:  Were you seeing what he was writing as you were doing it?

J.W.:  No.

MR. SELZNICK:  Okay.  When he was finished filling it out and required you to sign it, he must have shown it to you so you could sign it?

J.W:  Of course, yes.  He turned it to me.


MR. SELZNICK:  Did he put his hand over the page?  J.W.:  Pardon me?

MR. SELZNICK:  Did he put his hand over the page?  Could you see the page before you signed it?

J.W.:  Yes.

MR. SELZNICK:  And if we can just go back to your binder again, to look at it for a moment.

J.W.:  Yes, sir.

MR. SELZNICK:  And I am going to direct you to:  "Summitt Energy national gas program," that box there.

J.W.:  I am just going to look at yours, if that is okay, because mine's --

MR. SELZNICK:  It's at tab A in your binder, tab A in your binder.

J.W.:  I understand that, but it is a bit blurred from the photocopy, sir.  So it would be 1(D) in your binder; correct?

MR. SELZNICK:  Oh, I'm looking at –- no, in your binder, in the -- the little complaint witness binder.

J.W.:  Yes.

MR. SELZNICK:  Tab --

J.W.:  Tab A?

MR. SELZNICK:  A.

J.W.:  What I am saying to you is I can't read that box because it is blurry here, so I am going to refer to yours.

MR. SELZNICK:  Why don't we just see if there is another one that is clearer here?

Let's go further down to...

So you can refer to the one in the Summitt Energy sales kit, because I think the question I am going to ask you doesn't really require you to read anything.  It is easy to look at the form.  If you want to read it, you can look at the one in the sales kit.

Let's go back to the (A) one for a second, because I want to point something out to you.

J.W.:  Yes.

MR. SELZNICK:  You can tell me if that is your recollection as well.

In the box that says "Summitt Energy national gas program" –- it's the second box.

J.W.:  Yes, sir.

MR. SELZNICK:  Okay.  And there is a tick in the five years at 37.9 cents per cubic metre?

J.W.:  Yes, sir.

MR. SELZNICK:  You see there is a couple of dots under that?

J.W:  Yes, sir.

MR. SELZNICK:  Okay.  Do you recall the agent -- when he was filling this out or when he was finished filling it out and showing it to you to sign -- that he pointed at that with his pen and hit the page a couple of times?

J.W.:  Yes, sir.

MR. SELZNICK:  You do remember that?

J.W.:  When he turned it to me, yes, sir, when I signed it.  I --

MR. SELZNICK:  So he hit the page right where the dots are and pointed at that?

J.W.:  Yes.  His point to that was that if gas prices escalate, it would never go above that.  That was what Ontario Energy Board was saying.  So, yes he tapped the page.

MR. SELZNICK:  Okay.  Thank you.

Now, do you own a computer?

J.W.:  Pardon me?

MR. SELZNICK:  Do you own a computer?

J.W.:  I do.

MR. SELZNICK:  Do you visit the Internet on occasion?

J.W.:  I do.

MR. SELZNICK:  What is your profession, generally?

J.W.:  Teacher.

MR. SELZNICK:  And you have not had legal training at all?

J.W.:  Pardon me?

MR. SELZNICK: You haven't had legal training at all?

J.W.:  No.

MR. SELZNICK:  What is your –- what area do you teach?

J.W.:  I'm a theology teacher.  Masters of theology.

MR. SELZNICK:  Let's just go, if you wouldn't mind -- because I want to follow the chronology here a little bit.  So you signed this contract?

J.W.:  Yes, sir.

MR. SELZNICK:  I am looking -- on February 24th, 2009?

J.W.:  Yes, sir.

MR. SELZNICK:  Okay.  Your complaint isn't until August?

J.W.:  Yes, sir.

MR. SELZNICK:  So we have a period of time between the date of signing and the date you made a formal complaint to Summitt, so --

J.W.:  Yes, sir.

MR. SELZNICK:  I am going to ask you from a logical perspective -- Summitt Energy as opposed to the salesman, let's say, Summitt Energy would not have known about this agent's conduct at your door until some time on August 28th when you sent this letter to them?

J.W.:  I didn't send a letter to Summitt.

MR. SELZNICK:  Sorry, sent a letter to the Ontario Energy Board?

J.W.:  Yes, sir.

MR. SELZNICK:  I apologize.  Mine is redacted, so I really can't --

J.W.:  That's okay.  No problem, sir.


MR. SELZNICK:  This is a letter that went to the Ontario Energy Board?

J.W.:  Yes, sir.

MR. SELZNICK:  So in your specific case, Summitt Energy wouldn't know about this agent's alleged conduct with you until some time after August 28th, when the Ontario Energy Board would have contacted Summitt to pass this on?

J.W.:  Yes, sir.

MR. SELZNICK:  So in the interim, between signing the contract --

J.W.:  Yes, sir.

MR. SELZNICK:  -- and your complaint to the OEB --

J.W.:  Sorry, I --

MR. SELZNICK:  Your complaint to the Ontario Energy Board.

J.W.:  I get that, but -– okay.  Sorry.  It was a registration form, and that is the point I am trying to make clear, that --

MR. SELZNICK:  No, no.  I am trying to get the chronology here, because we are trying to differentiate between the agent and what he might have done, and Summitt Energy and what it did in consequence.  Okay?

So Summitt Energy is a company.  You signed the registration form.  Things went in.  You didn't make the complaint to the OEB until the 29th.  Okay?

J.W.:  Yes.

MR. SELZNICK:  Let's now go into the -- continue the chronology.  Okay?

J.W.:  Yes.

MR. SELZNICK:  And I would like to take you to tab I of your --

J.W.:  Of mine?

MR. SELZNICK:  -- binder.  Okay?

J.W.:  Yes, sir.

MR. SELZNICK:  Mr. Tunley may have walked through these with you.  These are a series of telephone -- I'm sorry, redacted in the case of the binders in front of us.

We have ones with their names in it if you want to see the actual redactions to satisfy yourself.

J.W.:  That's okay.

MR. SELZNICK:  These are transcripts of calls with Summitt Energy, back and forth with you.

J.W.:  Yes, sir.

MR. SELZNICK:  Subsequent to your signing the registration form?

J.W.:  Yes.

MR. SELZNICK:  Okay.  So if you go to the first one --and these, by the way, for the benefit of the Board, are on the brown USB key that I provided under the file named by the file number relating to this contract.  It will be identified by Ms. Girardi when she gives her evidence as coming from the Summitt Energy system.

So the contract, just for identification purpose, the first line of these first pages of these various transcripts in all cases have the contract number, the date and time of the call, and the "person transcribed by" is a person at my office who did the transcription, the physical typing of the transcription.

So did you have a chance to read these with Mr. --

J.W.:  Briefly.

MR. SELZNICK:  So if you would like to take a few minutes, I am quite prepared to do that.  Or I can direct you to specific points of them, whatever --

J.W.:  Direct them and we can discuss, if that is okay with...

MR. SELZNICK:  That's fine with me.  If Mr. Tunley has no problem with that, I have no problem with that either.

MR. TUNLEY:  I would prefer it.

MR. SELZNICK:  Okay.  The first is a reaffirmation call.

J.W.:  Yes, sir.

MR. SELZNICK:  The date and time of this call is March 7th, 2009.

J.W.:  Yes, sir.

MR. SELZNICK:  And it's someone from Summitt calling, I take it, you.  Okay?

J.W.:  Yes, sir.

MR. SELZNICK:  And this is the reaffirmation call to you about the visit at your door.

J.W.:  Yes, sir.

MR. SELZNICK:  And they have gone through a series of specific questions required to be asked of you.  And you identify yourself.  They identify themself as Summitt Energy calling.  I don't think there is any equivocation.  I think you will agree with who they are or who is calling.

J.W.:  Yes.  Sorry, I thought they said you need to answer "yes" to these questions.  I thought there is a part missing out there, just looking at it here.

MR. SELZNICK:  I have the actual -- would you like to listen to the transcription?

J.W.:  No, I believe you.

MR. SELZNICK:  So they said hello?

J.W.:  Yes.

MR. SELZNICK:  They say it is Summitt Energy; they don't say it is the Ontario Energy Board?

J.W.:  Yes.

MR. SELZNICK:  They say it is Summitt Energy --

J.W.:  Sorry, if I can just restate what I stated earlier, once again, this would not be uncommon where we came from, another company acting on behalf would say, This is company A.  You recall that we were at your house?  I would say, Yes, I do recall you were at my house.

So saying it was Summitt Energy, it just stated the fact of, yes, this guy did work for that company.

MR. SELZNICK:  What I am saying is they didn't say they were Ontario Energy Board?  They said they were Summitt Energy.

J.W.:  No.

MR. SELZNICK:  Now -- and they said they were at your house on February 24th.  I don't think that is an issue.  You say "yes"?

J.W.:  Yes.

MR. SELZNICK:  They didn't ask you to say yes.  You just responded "yes"; correct?  I think your evidence before was that you were asked to say "yes" to all of these things.

J.W.:  I believe I did, yes.

MR. SELZNICK:  Well, this is the transcription.  I want to be very clear on this.  I don't see on this piece of paper anyone saying you have to say "yes" to this question.

J.W.:  I thought I did.

MR. SELZNICK:  You responded with "yes"?

J.W.:  I understand that, sir.

MR. SELZNICK:  Then we sort of mention the address for confirmation.  We have redacted that, and you say "yes", okay?  That is the address.

And the next one is:
"And the agent left a brochure and a copy of the agreement that you signed; is that correct?"

You said, "yes"?

J.W.:  Yes.

MR. SELZNICK:  Now, you can't recall today what that brochure was?

J.W.:  I didn't say that.  I said that there were -- when you sent in the post, when you sent in the mail, there were other brochures.  I couldn't tell you that was the specific one left.

MR. SELZNICK:  I accept that.  It is a long time ago, so I appreciate you might not know exactly.  But you said in the call at the time:
"And the agent left the brochure and a copy of the agreement that you signed; is that correct?"

And you said "yes".  So at least we know on March 7th, 2009 your recollection was probably -- and everyone's would be better a year --

J.W.:  It was also a Saturday morning and we were feeding our baby, so it wasn't like a conversation between -- if you are putting it into context, I would like to put it into context, too.

MR. SELZNICK:  Fine.  But you had the opportunity to say no, if you wanted, or, I can't remember, or, I'm busy.  Can you call back later?  You said "yes"; fair?

J.W.:  That's fair, because I believed I had to.

MR. SELZNICK:  I am quite prepared to play -- I am well aware of the time.  I am concerned about the time, but I am prepared to play the audio file to hear that you were pretty firm in saying "yes".  It wasn't, 'I had to think about it for a minute.'  It was "yes".

J.W.:  Once again, I refer back to the conversation at the door, sir, where --

MR. SELZNICK:  Okay.  I am talking about this -- I get to ask the questions and you get to give the answers, unfortunately.

The person on the phone for Summitt then says:
"So Summitt will provide you natural gas protection."

And you said "yes".  Summitt said:
"37.8 cents per cubic metre."

And you said "yes".  I mean, we can go back and check it, but that is the price on the contract.  Then it says:
"Electricity 8.98 cents per kilowatt-hour, both rates are guaranteed not to increase for five years."

You said "okay".

J.W.:  Hmm-hmm.

MR. SELZNICK:  Summitt says:
"In order to complete the price protection, we need your confirmation.  Could you please confirm your agreement by responding with the word 'yes'?"

"Okay."  The agent says, "Is that 'yes'?", because they are under specific instructions, as I understand it -- and I am sure Ms. Girardi will testify to that at some point - that they have to hear a clear "yes" or a "no".

J.W.:  That goes back to my point that I thought I had to answer "yes" to the questions, sir, which it says here, when I said "yep" or "okay".

MR. SELZNICK:  "If you have any questions, just give us a call.  Thanks for choosing Summitt.  Have a good day."  And you say, "Thanks, and bye-bye."

J.W.:  Yes.

MR. SELZNICK:  That's the end of the call.  And I take it you guys -- and you can tell me if I am wrong here, but you said it was Saturday morning.  You were busy with your child.  You probably forgot about that call?

J.W.:  I didn't forget about the call.  The agent at the door told me that I would be receiving a call.

MR. SELZNICK:  No, no.  Listen to me.  I am going to continue, because we are going to the next call, okay?

J.W.:  That's fine.

MR. SELZNICK:  I am trying to understand why you might later say you didn't verify on the telephone, okay, because I don't think there is any question --

J.W.:  Yes, sir.

MR. SELZNICK:  -- unless you tell me that is not your voice, or you don't recall that, or something, and we will go play the tape.  But I am trying to put this in the best light, that you were doing other things and you got a call, and you remembered the conversation to the extent you needed to, and verified the call.  Then you went on to do other things and you were busy.  That's life.

Then we have a call -- so that call was on March, okay?

J.W.:  Yes, sir.

MR. SELZNICK:  Then we don't have another call that I have a record of here --

J.W.:  Yes, sir.

MR. SELZNICK:  -- until August 20th, 2009.

J.W.:  Yes, sir.

MR. SELZNICK:  So going back to my original question about the time line between the agent's activity and Summitt becoming aware of what has gone on --

J.W.:  Yes, sir.

MR. SELZNICK:  -- we have this window between February and August where they're not aware you have a problem.

J.W.:  Yes.

MR. SELZNICK:  Is that a fair statement?

J.W.:  I didn't believe there was a problem, sir.

MR. SELZNICK:  But they're not aware --

J.W.:  That's --

MR. SELZNICK:  -- the person at the door, right or wrong --

J.W.:  That's a fair statement, sir.

MR. SELZNICK:  Would you agree with me that not knowing about that, they couldn't have done anything about it?

J.W.:  Pardon me?

MR. SELZNICK:  Would you agree with me that not knowing about the fact that you had an issue at the door, later or otherwise, they couldn't have done anything about the activity of that individual, based upon what you have told them in here, until they heard from you on August 20th?

MR. TUNLEY:  If I may object, I mean, this is a legal question.  There is law about what they must do.  I don't mind these questions being put, but they aren't proper.  You know, if we want to argue about what Summitt is obliged to do, then we can do that in legal argument.  This witness can't help us with that.

MR. SOMMERVILLE:  I think the witness has basically answered your question, Mr. Selznick.

I don't think you can wring anything more out of it.

MR. SELZNICK:  This call on August 20th --

J.W.:  Yes, sir.

MR. SELZNICK:  -- If you want to take a second and look at it?

J.W.:  Yes, sir.

MR. SELZNICK:  The person identifies themselves.  Your first question is:
"I guess I have a policy with you and I wasn't aware of it.  I would like to get it, please."

J.W.:  Yes, sir.

MR. SELZNICK:  So this is a statement, and then I am sure you will read through here they agree to send it to you, but this is sort of contradictory to the information in the verification call.  So am I right that you must have put it some place and forgot about it or didn't think about it again or...

J.W.:  I didn't think about it again, because I just thought this agent had been paid.  It didn't -- or leading to this, the reason for the phone call on August 20th was that the bills started -- I guess Summitt started on May 1st with both the companies, with Halton Hills Hydro and with Union Gas.

So the first bills I received would have come during this time.  As I said, I was away from the end of June until the middle to end of July.  So the first bills I received would have been -- had this information on.

So I contacted Union Gas, and that is when they instructed me to -- that I must have signed a contract or signed an agreement or signed something, to contact, and that is why I contacted, obviously, the Summitt Energy first.

MR. SELZNICK:  Okay.

J.W.:  And so my opening statement, because I have obviously just got off the phone with Union Gas, I am a little shocked.  I am a little surprised, because I did not remember signing a contract.  I had the agreement paper -- or the proposal, sorry, if you go back to your --

MR. SELZNICK:  Registration.

J.W.:  I signed the registration form.

In my understanding, a registration form was to register for more information.

MR. SELZNICK:  And did you read the registration form at any point in time?

J.W.:  I did.

MR. SELZNICK:  And can you look at the bottom of the page of the registration form?  It may be easier to read from the one in the standard brochure.

J.W.:  I am going to yours, yes.

MR. SELZNICK:  Do you see the customer agreement and terms and conditions for your consumer rights and buyers rights to cancel?  See that?

J.W.:  Yes.

MR. SELZNICK:  And you see above your signature there is a block --

J.W.:  Once again, sir, this was stressed at the door that it was a registration.

MR. SELZNICK:  Just hear me out.  Just answer the question.

J.W.:  Yes, sir.

MR. SELZNICK:  Do you see the box above your signature?

J.W.:  Yes.

MR. SELZNICK:  Can you read it, or do you want to look at the --

J.W.:  The box above my signature would be phone numbers, et cetera.

MR. SELZNICK:  No, under the box with Halton Hills.  So just...  It says:
"The confidentiality protection program is with Summitt Energy LLP, which is an Ontario Energy Board licensed electricity and natural gas supplier."

J.W.:  Yes.

MR. SELZNICK:  You see all of that there?

J.W.:  Yes.

MR. SELZNICK:  Then you see it says "for customers who consume less than..."

J.W.:  Yes.  I read that, yes.

MR. SELZNICK:  "It is not in effect unless I reaffirm 
in accordance with section 88.9 of the Ontario Energy Board Act after the 10th day and before the 61st day following today."

J.W.:  Yes.

MR. SELZNICK:  If you would have read this, you know that you would not have been subject to a contract unless you reaffirmed it?

J.W.:  Right.  Once again, what I was reaffirming on the phone call was to the gentleman at the door, so what he told me at the door.

MR. SELZNICK:  That is something they asked you to reaffirm.  You asked you to reaffirm the price and the other information.

J.W.:  Based on the gentleman at the door, sir.

MR. SELZNICK:  That is different than reaffirming what he said at the door.

J.W.:  No, that is not.  That is your words twisting.  That is not what I said, sir.

MR. SELZNICK:  I just want to get this clear.  The verification call only asked you to confirm specific information; right?  I understand you have an issue with what the agent said at the door.

J.W.:  Yes.

MR. SELZNICK:  Okay, separate issue.  Then we have --

J.W.:  Once again -- sorry, sir, to go back to your thing, it says:
"Summitt Energy calling.  We were at your home.  Do you recall that?"
"Yes, yes."

So I was -- in the first section there, I was answering to what was said to me at the door to these questions.

MR. SELZNICK:  Do you recall being at the house?  They didn't say, Do you recall what he said?  But I don't want to argue about the point with you.  I am just saying you said "yes" to specific information in the reaffirmation call.

J.W.:  Yes.

MR. SELZNICK:  About the price and about the term, and the like, right?

Now, if we go -- so we have this call.  You have this long call, and I would invite the Board to read it at their leisure, and I would encourage them to listen to the tape, as they said they would.

And it doesn't end well.

J.W.:  Perhaps it doesn't.  Which page, sir?

MR. SELZNICK: All right.  Ands then we have -- so that was on the 20th, all right?

Then you have another call on the 29th where you call back again.

J.W.:  Sorry.  What --

MR. SELZNICK:  The next --

J.W.:  I am just saying how does it not end well.

MR. SELZNICK:  If you need to read it, take a look.

J.W:  "All right.  Okay.  Thank you.  No problem, take care."  What part of this –- what --

MR. SELZNICK:  I am going through the chronology.  Okay?

J.W.:  Yes, sir.

MR. SELZNICK:  That call, if you read through it, you go on hold and then you come back a little bit?

J.W.:  Yes.

MR. SELZNICK:  They have a manager on the line.  This is the one on August 27th, 16:02?

J.W.:  Okay.  So you and I are on the wrong letter.  Go ahead.

MR. SELZNICK:  The one I just --

J.W.:  The one that says:  "Basically, one of your agents sold me a fraudulent line"?

MR. SELZNICK:  Right, and at the end of that one, they say:  "Okay.  I will need to put you on hold.  Okay.  No problem.  Thanks.  You're welcome."  Right?

J.W.:  Yes.

MR. SELZNICK:  You are on hold now?

J.W.:  Okay.

MR. SELZNICK:  Then if you turn the page.

J.W.:  Yes.

MR. SELZNICK:  Okay?  You are back on-line.  "Okay.  I have a manager on-line."

J.W:  Yes, sir.  John.

MR. SELZNICK:  Do you recall that?

J.W.:  Sorry, whatever his -- yes.

MR. SELZNICK:  If you turn the page, this is the same time.  Now, this is the manager's conversation with you.

J.W.:  Yes.

MR. SELZNICK:  Okay.  And this was a follow-up on the verification call, and he said he would play it for you right then?

J.W.:  Yes.

MR. SELZNICK:  Okay?

J.W.:  Then he also said he would send it to me in the post.

MR. SELZNICK:  He said would play it for you right then, and I take it he did, right?

J.W.:  He did, yes.

MR. SELZNICK:  Okay.  These calls go on and on and on and on.  Okay.

Now, if you go to -- on this particular call with the –- the one that is the August 27th, 16:15

J.W.:  Yes.

MR. SELZNICK:  Okay.  So this picks up after the verification call.  "Did you hear the conversation?  I did.  Okay.  Go ahead.  Okay."

And this call continues.  If you can go to page 4.


J.W.:  Yes, sir.

MR. SELZNICK:  Okay.  Now, in one, two, three, four, five paragraphs from the bottom, you say:

"I have looked at over 50 complaints, very similar complaints about your company."

J.W.:  Yes, sir.

MR. SELZNICK:  Okay.  Did you look on the Internet?

J.W.:  I did after the fact, yes.

MR. SELZNICK:  Okay.  Have you visited Internet sites that deal with energy retailers?

J.W.:  To put it into context, when I received the information from Union Gas, and I called, going back to the 20th, with you, I contacted my friend who is an RCMP officer, and I asked him the law, et cetera, et cetera.

We had a conversation about that.

MR. SELZNICK:  My question to you is --

J.W.:  Yes.

MR. SELZNICK:  -- did you find this on the Internet?

J.W.:  Did I find you on the Internet?

MR. SELZNICK:  No, did you find this --  "I looked at over 50 complaints."

J.W.:  Yes.

MR. SELZNICK:  And did you find it at sites that deal with how to get out of your contract with an energy retailer?

J.W.:  After the fact.

MR. SELZNICK:  But you did?  I just want to be clear.

J.W.:  I didn't know that I was not allowed to visit Internet sites.

MR. SELZNICK:  And I take it those sites do share information about how to do these things and what to say?

J.W.:  Some do.  Some don't.

MR. SELZNICK:  And there was no one else who overheard the conversations that there were, other than you and the agent?

J.W.:  My wife was sitting there with the baby in the bedroom, but as I said at the beginning, she didn't actively participate in the conversation.

MR. SELZNICK:  She is not a witness in these proceedings, I take it?

J.W.:  No.

MR. SELZNICK:  Okay.

Now, prior to -- as I take it, prior to living in this home, you lived in other properties in Ontario or in England?

J.W.:  Both.  We were homeowners in England, and then I rented homes or lived in my parents' home.

MR. SELZNICK:  So you have in the past had gas bills to pay, or electricity bills to pay?

J.W.:  Yes and no.  I lived with friends who are in charge of them.  We just gave a set amount each month.

MR. SELZNICK:  So you had never seen electricity bills or gas bills before?

J.W.:  No.  I was never in charge of them in the dwellings I lived in.

MR. SELZNICK:  So until this house, you never paid a gas bill or electricity bill yourself?

J.W.:  In this country, not that I am aware of, no.

MR. SELZNICK:  In England?

J.W.: England, yes.

MR. SELZNICK:  Do you understand the difference between a fixed-rate plan like Summitt Energy and a regulated plan that you would get from the utility?  Do you understand the differences of those two plans?

J.W.:  I do now, yes.

MR. SELZNICK:  Sorry?

J.W.:  I do now, yes.

MR. SELZNICK:  You might not have then?

J.W.:  No.

MR. SELZNICK:  Okay.  And did you say this is the first time you paid a gas bill?

J.W.:  That I am aware of, yes.

MR. SELZNICK:  Okay.  And when you got that first gas bill, where did you notice the reference to Summitt Energy?

J.W.:  When I was speaking to the gentleman on the phone from Union Gas, he told me to look on the bill.

MR. SELZNICK:  Right.  But you must have seen it, because that -- that was the precursor to your making the call to Union Gas?

J.W.:  I did see it then, yes.  He pointed it out to me, yes.

MR. SELZNICK:  Did he point it out, or did you see it and then call Union Gas?

J.W.:  No.  I called and said:  Why is my -- I have been away for the past month and my wife has been away for almost two months.  My bill seems quite high.

MR. SELZNICK:  So where did he show you Summitt Energy's reference?

J.W.:  It was over the phone, sir.  He told me -- he walked me through the bill.

MR. SELZNICK:  So -- and I don't want to put words in your mouth -- but he showed you that the supply was provided by Summitt Energy?  Is that --

J.W.:  He explained on the sheet where it would be.

MR. SELZNICK:  And there were other components of that bill that were not Summitt Energy's?  They were Union Gas's components; is that correct?

J.W.:  I take it if that is how the bill reads.  Not -


MR. SELZNICK:  But what triggered this was the bill on the bottom was too high, the total amount of the bill was too high?

J.W.:  Well, for us having been out of the country, it was.

MR. SELZNICK:  Okay.  So just now I want to talk about the time line a little bit from when you made the complaint to Summitt Energy.

I take it they sent you these termination letters with these liquidated damages penalty amounts?

J.W.:  Yes.

MR. SELZNICK:  But eventually, if I am correct, they cancelled the contract?

J.W.:  Yes, sir.

MR. SELZNICK:  And there was no liquidated damage amount?

J.W.:  Yes, sir, that's correct.

MR. SELZNICK:  In the letters that they sent or telephone calls, did they ever explain to you why they decided to do that?

J.W.:  Not at all, sir.  Not --

MR. SELZNICK:  So I suggest to you that if they didn't give you a specific reason, could it possibly be just as a customer service gesture?  Is that a possibility?

J.W.:  That is a possibility.

MR. SELZNICK:  Okay.  So it is not because they admitted their agent had done something wrong.  It was simply -- it could possibly be simply a customer service gesture?

J.W.:  It could be, but why would they cancel something as a gesture?

MR. SELZNICK:  I'm just asking if it possibly could be.  We don't know the reason it could possibly be.

J.W.:  Of course.  It is all possibilities.

MR. SELZNICK:  Now, when you filed your complaint with the Ontario Energy Board –-

J.W.:  Yes, sir.

MR. SELZNICK:  -- what happened after that, with the Board?

J.W.:  With the Board itself?

MR. SELZNICK:  Yes.

J.W:  I spoke to the person -- I spoke to my friend before, and he told me to make a statement of fact.  I spoke to -– and I did such a thing.  I spoke to Ontario Energy Board, and she told me that I needed to make a complaint in writing, and I could do it over their Internet, over on-line, which I did and typed.  And it is in -- I guess it would be (C).

MR. SELZNICK:  All right.

J.W.:  Or however it is typed out here.

Then Ontario Energy Board got back to me and they said that within 21 days, I would be receiving a phone call and/or writing from Summitt Energy.

MR. SELZNICK:  Right.  And what happened?

J.W.:  I did not receive anything within the 21 days.

MR. SELZNICK:  What did you get next?

J.W.:  I believe I got some letters, cancelling.

MR. SELZNICK:  Right.

J.W.:  And then ultimately I got the letter cancelling, full-stop, as a gesture or whatever you made reference to.  And then I got the voice-mail thing after on a CD, in October, after requesting it in August.

MR. SELZNICK:  And at that point in time, did the OEB, Ontario Energy Board, call you, saying:  We understand you got a letter?  Or did you not hear anything until some time in --

J.W.:  I contacted them.

MR. SELZNICK:  When, roughly?

J.W.:  October-ish time.

MR. SELZNICK:  Okay.

J.W.:  Just to let them know what had happened, because I was waiting for whatever to come from Summitt Energy.

MR. SELZNICK:  Right.

J.W.:  Something to come back.  I believe I contacted them maybe in September and just said I have not heard anything back from them, and then a letter came cancelling.

MR. SELZNICK:  Was that the last you heard from the Ontario Energy Board until sometime in March of 2010?

J.W.:  I don't believe -- the dates, February, March time, yes, they contacted me.

MR. SELZNICK:  And that was the call to have an interview with you?

J.W.:  Yes.  We talked about things on the phone, et cetera.

MR. SELZNICK:  And were you asked specific questions on the telephone, in the telephone call?

J.W.:  I believe so.

MR. SELZNICK:  Were you asked whether the sales person left a business card?

J.W.:  I don't recall.

MR. SELZNICK:  Okay.  Were you asked whether the sales representative was wearing a badge?

J.W.:  That could have been one of the conversations.

MR. SELZNICK:  I need to know:  Was it or you don't recall?  You have to be specific.

J.W.:  They asked, yes, and I said it was a quick -- it was a flash of the badge.

MR. SELZNICK:  And --

J.W.:  I think that is clear in my statement, sir.

MR. SELZNICK:  I am not asking about your statement.  I am asking what you responded in the telephone call to the Board.

Okay.

J.W.:  Sorry, is there a copy of the telephone calls or...

MR. SELZNICK:  I don't believe there is.

J.W.:  Okay.  As a teacher, I am on the phone quite a bit.  So to recall every single conversation with everybody...

MR. SELZNICK:  And you said that you sent a statement to the Board.  That was the complaint letter we talked about that went --

J.W.:  Yes, yes.  And they contacted me and we did discuss the letter.

MR. SELZNICK:  The witness statement that you --

J.W.:  Yes --

MR. SELZNICK:  -- signed, you didn't prepare, though?

J.W.:  Pardon me?

MR. SELZNICK:  The witness statement that you signed -

J.W.:  Based on the call, yes, and that is what we discussed on the phone call.

MR. SELZNICK:  Based on that?

J.W.:  Yes.  So there was questions asked --

MR. SELZNICK:  Right.

J.W.:  -- about my complaint letter.  I had the complaint letter in front of me, and I assume the person I was speaking to on the phone had the complaint letter in front, as well, and we went through the complaint.

MR. SELZNICK:  I am going to wind up with one final question, and that is that the only real evidence we have today -- the only real evidence we have today that you allege that the sales representative didn't give the name and marketer of this Summitt Energy to you and failing to advise you that Summitt was offering a contract for the supply of natural gas and electricity --

J.W.:  "Contract" was a word that was not used.

MR. SELZNICK:  Okay.

J.W.:  That's...

MR. SELZNICK:  I am just trying to read from the --

J.W.:  That's what I'm trying to make clear there, is "contract" to me sounds like you're signing a contract like when I bought my car, when I bought my house.

MR. SELZNICK:  Now we are getting into legal determinations.  I am just saying the only evidence of these events happening at the door stop is yours?

J.W.:  Pardon me?

MR. SELZNICK:  The only evidence that you can proffer about the events that took place on the door step --

J.W.:  Yes, sir.

MR. SELZNICK:  -- in your house that day, in light of the verification calls and the other things that have happened is your --

J.W.:  I think it has been pretty consistent, though.

MR. SELZNICK:  Let me finish, please -- is your statement; is that correct?

J.W.:  Yes, sir.

MR. SELZNICK:  Okay, thank you.  Any further questions?  I have no further questions, thanks.

J.W.:  Thank you.

MR. SELZNICK:  I would ask the Board if it has questions, though.  Perhaps we can revisit the discussion we had this morning and admonish witnesses not to speak about their evidence on the Internet or share information until all of the evidence is in.

MR. SOMMERVILLE:  We can certainly make that at the conclusion today, Mr. Selznick.  Thank you.

MR. SELZNICK:  Well, I would like -- perhaps you can mention to this witness, since he does mention he has visited the Internet.

MR. SOMMERVILLE:  Thank you.  First, let's see if there is any reply?

MR. TUNLEY:  I have no re-examination for the witness.  Thank you.

MR. SOMMERVILLE:  Any questions from the Board?

MR. DUFFY:  Just one point of clarification, Mr. Chair.  I am not sure that I understood it.

In the CCR -- and it may be something counsel can help us with.  In the CCR, there is a reference to a message left with the customer on September 17th, 2009, and I haven't seen that and the transcript of that anywhere in the evidence, and I don't know if that is a point that you can clarify for us.

MR. TUNLEY:  Maybe I can just explain, in principle, both to Panel Members and to Board counsel, but it is not generally permissible to admit prior consistent statements.  We have generally not done it.  We have relied on the evidence of the witness and not entered every single statement or call to -- between the witness and the Board that may corroborate that.  As a practical --

MR. DUFFY:  This I believe is a message from Summitt.  It says that Summitt Energy left a message with the customer on September 17th, 2009.  It is in that portion of the CCR that Summitt fills out.  We haven't got a recording of that, and I was wondering if that is something that has been overlooked.  Do we have it, that sort of thing?

MR. SELZNICK:  It is not in our transcript.

MR. TUNLEY:  No, we haven't seen it.

MR. SELZNICK:  We can look for it.  But counsel didn't put it to this witness.

MR. DUFFY:  Okay, thank you.
Questions by the Board:

MR. SOMMERVILLE:  I have a question, sir.

J.W.:  Yes, sir.

MR. SOMMERVILLE:  The conversation that you had with Summitt in March --

J.W.:  The phone call, sir?

MR. SOMMERVILLE:  What has been referred to as the confirmation call.

J.W.:  Yes, sir.

MR. SOMMERVILLE:  It is clear that at that point Summitt has enrolled you --

J.W.:  Yes, sir.

MR. SOMMERVILLE:  -- in an electricity program.

J.W.:  Taking it from this, yes, sir.

MR. SOMMERVILLE:  They quote the -- they talk about the protection plan and say -- they talk about the 8.98 cents per kilowatt-hour.

J.W.:  Yes, sir.

MR. SOMMERVILLE:  Now, Mr. Selznick did ask you this question, but do you have any idea how Summitt would acquire your account number with the electricity utility?

J.W.:  No, I don't, sir.

MR. SOMMERVILLE:  Did you provide that information?

J.W.:  No, sir.  I provided the bill at the door for the Union Gas.

MR. SOMMERVILLE:  Do you have any knowledge as to how that number could have been made available to Summitt?

J.W.:  I do not, sir.

MR. SOMMERVILLE:  Okay.

J.W.:  Once again, that is why the Union Gas was circled and I just told them it was Halton Hills.

MR. SOMMERVILLE:  Okay.  Those are the Panel's questions.

So, sir, thank you very much for your evidence.

J.W.:  Thank you.

MR. SOMMERVILLE:  We appreciate your coming in for that.  You are excused.

J.W.:  Thank you.

MR. SELZNICK:  Perhaps you could remind the witness --

MR. SOMMERVILLE:  I beg your pardon.  Thank you, Mr. Selznick.

It is important, sir, that witnesses not discuss their evidence or attempt to influence, in any way, the evidence of anyone else, either through innocent conversation or through any other mechanism.

J.W.:  Yes, sir.

MR. SOMMERVILLE:  So the Board would ask you to not engage in any of that kind of thing.

J.W.:  That's not a problem, sir.

MR. SOMMERVILLE:  Thank you very much, sir.  You are excused.

J.W.:  Should I turn this off?

MR. SOMMERVILLE:  I beg your pardon?  

[Witness withdrew]

Procedural Matters:


MR. SOMMERVILLE:  It is now almost 4:30.  We have two witnesses anxiously awaiting their appearance, I'm sure.

Mr. Selznick, you raised a point earlier that insofar as these witnesses are spouses of each other --

MR. SELZNICK:  I think they're spouses or common-law spouses.  I am not sure of the exact relation, but they live together, I take it.

MR. SOMMERVILLE:  Somehow they needed to be dealt with of a piece, as it were?

MR. SELZNICK:  I am concerned that if we examine one and not finish one and have the other left for tomorrow, it would be very difficult to assure ourselves that these people don't speak and they don't share experiences, even in the normal chatter of daily life.

I am cognizant of the hour and I am in your hands here.  I would really appreciate not having one done today or partially done today and one partially done tomorrow.

MR. SOMMERVILLE:  Mr. Tunley, do you have any...

MR. TUNLEY:  I don't disagree with that, in principle.  I think we have to make a decision on whether we do them both today or both tomorrow.

MR. SOMMERVILLE:  In which case I think we will do them both -- sorry, Ms. Helt?

MS. HELT:  Just to advise the Panel, both of these witnesses, they do come from out of town some distance.  So it is, you know, quite an undertaking for them to attend here today.  I believe they're approximately 80 kilometres out of town.  So I think that is something that the Board should consider as to whether or not they decide to ask them to return tomorrow, when, in fact, again, it is an issue of rush hour, as well, in terms of the timing it may take them to get here.

MR. SOMMERVILLE:  Can they stay overnight?

MS. HELT:  I can certainly ask them if they can stay overnight, but...

MR. SOMMERVILLE:  Let's ask them.  If you could ask them, I think that would be helpful.  So if you could canvass the witnesses, we will take five minutes to take a small break and we will come back to that.  Thank you.

--- Recess taken at 4:30 p.m.


--- Upon resuming at 4:40 p.m.


MR. SOMMERVILLE:  Please be seated.

I think the suggestion was made -- good afternoon.  How are you?

A.H.:  Good.

MR. SOMMERVILLE:  That -- perhaps having these two witnesses appearing as a panel.  Does that create any particular difficulties?

MR. SELZNICK:  Excuse me?

MR. SOMMERVILLE:  To have these two witnesses appear as a panel?

MR. SELZNICK:  Oh, that would be an issue for --

MR. TUNLEY:  It creates no difficulty for compliance counsel.

MR. SELZNICK:  That would be an issue for us, as a matter of --

MR. SOMMERVILLE:  Why is that?

MR. SELZNICK:  It is a matter of their credibility, and asking statements of one, because there are calls here between only one and not the other, and there are steps taken by one and not the other, which I really don't want to speak about in the room when the witness is here.  But it does affect the credibility issue for us.

MR. SOMMERVILLE:  They're both under oath, Mr. Selznick.

MR. SELZNICK:  It does affect the credibility issue on how they are going to answer.

MR. SOMMERVILLE:  All right.  This is the next witness, Mr. Tunley.  The witness is to be sworn?

MR. TUNLEY:  Thank you.

Ms. Gonsalves, if I may ask that she lead the next two witnesses, then.  Ms. Gonsalves.

MR. SOMMERVILLE:  Thank you.
A.H.: SWORN

MR. DUFFY:  Mr. Chair, we have had another binder for this witness, and I have left a copy with both of you.

Again, there is going to be a public-record version and a confidential version.  We shall mark it as, for the public record version, Exhibit K1.8.
EXHIBIT NO. K1.8:  COMPLAINANT WITNESS BINDER WITNESS CS/AH 

MR. DUFFY:  And for the confidential version, KX1.8.

EXHIBIT NO. KX1.8:   Unredacted COMPLAINANT WITNESS BINDER WITNESS CS/AH 

MR. SOMMERVILLE:  The witness has been sworn?

MS. GONSALVES:  Yes.  I confirm the witness has a copy of Exhibit K1.8 in front of her.
Examination by Ms. Gonsalves:

MS. GONSALVES:  And to the witness, just for your own privacy, we will be referring to you today as your initials, A.H., or I might say "Ms. H."

As well, for the privacy of the agent involved, I would ask you to refer to him as the sales agent, or by the initials as well.

This witness is here to speak to paragraph 1.1.3 in the notice of intention, for the Panel's reference.

Ms. H, you understand that you are here to give evidence regarding an encounter you had with a Summitt sales agent on March 10th, 2009?

A.H.:  Yes.

MS. GONSALVES:  And am I understanding correctly that you are a homeowner in Milton, Ontario?

A.H.:  Yes, I am.

MS. GONSALVES:  When did you move into that home?

A.H.:  January 10th.

MS. GONSALVES:  Of what year?

A.H.:  Of 2009.

MS. GONSALVES:  And had you dealt with a gas or electricity utility prior to that time?

A.H.:  No.  This is my first home, so...

MS. GONSALVES:  Is there anyone else who was involved in the encounter that you are here to speak about?

A.H.:  As far as a sales agent?  Or...

MS. GONSALVES:  Other than yourself and the sales agent.

A.H.:  My boyfriend was with me at the time.  He also is the homeowner.

MS. GONSALVES:  And that's -- his initials are C.S.?

A.H.:  Yes.

MS. GONSALVES:  Okay.  Prior to your encounter with the Summitt sales agent, who was the supplier of your gas services?

A.H.:  Milton Hydro and Union Gas.

MS. GONSALVES:  Milton Hydro for electricity and Union Gas for gas?

A.H.:  Mm-hmm.

MS. GONSALVES:  Now, can you tell me how your encounter with the Summitt sales agent came about on March 10th, 2009?

A.H.:  He showed up at our door one evening.  He said that he was here to show us better prices for gas and hydro.  Didn't really -- he didn't give us any -- he had identification on, but did not tell us that he was from Summitt Energy.

MS. GONSALVES:  Did he say any company that he was there on behalf of?

A.H.:  No.  He was just here to tell us -- he was there to tell us that he was here to help us out in saving money on our rates.

MS. GONSALVES:  Did you form an understanding of what company, if any, he was there to represent?

A.H.:  I honestly thought he was there for Milton Hydro.

MS. GONSALVES:  Okay.  And your partner, C.S., was there at the time as well?

A.H.:  Yes.

MS. GONSALVES:  You mentioned that the agent did identify himself.  Was he wearing any sort of identification?

A.H.:  He just had a badge around him, but he was wearing a jacket that evening because it was the middle of the winter, so I didn't really –- I didn't see fully the badge.  He was wearing identification, but I did not see what it was.

MS. GONSALVES:  Did he make a point to attempt to show it to you?

A.H.:  No.

MS. GONSALVES:  Did he have anything with him?

A.H.:  He had a binder.

MS. GONSALVES:  And was there anything in the binder that he showed you?

A.H.:  He had a list of all of the people's names that lived on our street, their addresses.  He actually -- because we had only just moved into the house, he had the previous owner's name.

MS. GONSALVES:  And what, if anything, did he tell you about this list of neighbours on his list?

A.H.:  He had told us that the previous owners had signed with Summitt to save money, and that he would be able to provide us the same rates that the previous owners had.

MS. GONSALVES:  And what did he tell you was the purpose of his visit?

A.H.:  To help us save money on our gas and utility.

MS. GONSALVES:  Did he ask you to provide him with any documents?

A.H.:  He did.  I wouldn't.  He asked for our Union Gas bill.  I wouldn't show it to him.

He wanted to explain it to us, and I didn't feel comfortable showing our personal identification to him.

MS. GONSALVES:  Did you give him any information about your Union Gas account?

A.H.:  I just provided him the account number.

MS. GONSALVES:  And what did he do with that?

A.H.:  He wrote it down onto a contract.

MS. GONSALVES:  Similarly, with respect to your electricity account, did he ask for a bill?

A.H.:  No.

MS. GONSALVES:  Okay.

A.H.:  I have the -- I don't believe he did.  I'm just going to... no, he didn't ask for it.

On the document, it just has our Union account.  He said that he would -- if I recall, because it's been over a year and a half, I don't think we had actually received our first bill yet from the hydro, because we had just moved in.

MS. GONSALVES:  Okay.  So in the binder in front of you, Exhibit K1.8, at the first tab, there is a registration form.  It has been redacted.  So I am just going to approach you with an unredacted copy of that, so you can...

My colleague will.  Mr. Tunley will.  Just so you can confirm the information on the form and that it is your signature.

[Mr. Tunley passes document to the witness.]

A.H.:  Yes, it is.

MS. GONSALVES:  And did you sign that on March 10th when the agent was at your door?

A.H.:  Yes.

MS. GONSALVES:  Did you have an opportunity to read the -- read the registration form before you signed it?

A.H.:  We did, but at the time that we did, we still didn't fully understand, and we had told him that we were first-time homeowners.  We didn't fully understand our bill, because it was our first bill.  And he said that was fine.

MS. GONSALVES:  Why did you sign the contract or the registration form that day?

A.H.:  He led us to believe that we would save money on our Union Gas -- on our gas bill.

MS. GONSALVES:  At the time that you signed it, did you understand this to be a fixed-price contract for the supply of natural gas and electricity with Summitt?

A.H.:  No.

MS. GONSALVES:  Did the agent give you a copy of this registration form?

A.H.:  Yes, he did.

MS. GONSALVES:  Did he give you a copy of any terms and conditions accompanying that form?

A.H.:  He gave us a small brochure, but that was it.  To be honest with you, I can't even remember if it said the terms and conditions in that brochure.  I think it actually only spoke of Summitt Energy.

MS. GONSALVES:  Okay.  Did you review that document at the time?

A.H.:  I didn't at the time, no.

MS. GONSALVES:  Did you review it subsequently?

A.H.:  After the fact, yes.

MS. GONSALVES:  How did your encounter with the agent end?  What else was said in the conversation?

A.H.:  I am trying to remember.  He was just very -- he was very trusting.  And he led us to believe that he had a newspaper article there saying that Milton Hydro prices were going to go up.  He showed it to us in his binder, within his binder.  He just -- he made a lot of people – he made us think that a lot of people on our street were switching over to Summitt Energy to save money.  He was very, very -- we were naive.  We were first-time homeowners.  We didn't know any better.

MS. GONSALVES:  Okay.

Do you recall a phone call a few days later on March 20th, 2009, with someone from Summitt Energy?

A.H.:  I believe it is in -- there's a transcript in here?

MS. GONSALVES:  There would be a transcript, I believe, in tab I of your binder.

MR. SELZNICK:  Not to interrupt on the point, but I just notice they're out of order in that particular transcript.  Jennifer is replacing them.  The Board can quickly change the ordering of -- the Panel Members, if you give her an opportunity to put them in the correct order for you.

MS. GONSALVES:  In the meantime, for the witness, if you turn ahead approximately ten pages, you can see the title of the document is "Re A.F. Calls in MP3".  Do you have that?

A.H.:  Yes.

MS. GONSALVES:  Does that refresh your memory of receiving a call on March 20th?

A.H.:  Yes.

MS. GONSALVES:  What did you understand this call was about?

A.H.:  I understood that it was just to further talk about the gentleman coming to the door that night.

MS. GONSALVES:  Did you understand that through this call you would be affirming a contract for a five-year fixed price plan with Summitt?

A.H.:  At that time, no, I didn't.

MS. GONSALVES:  What happened after this?

A.H.:  I can only speak for myself.

MS. GONSALVES:  Yes.  That is all I would ask.

A.H.:  My partner did all of the phone calls after the fact, but we realized that we were actually paying double what we should have been paying on our bills.

MS. GONSALVES:  What led you to come to that realization?

A.H.:  When we received our next bill that was with Summitt Energy, and then we tried to get out of the bill -- we tried to get out of the contract.

MS. GONSALVES:  Were you personally involved in the communications to get out of the contract?

A.H.:  No.  My partner was -- did all of the phone calls.

MS. GONSALVES:  Okay, then we will leave that to ask him about.

Were you involved in a complaint to the Ontario Energy Board, or was that handled by C.S., as well?

A.H.:  That was handled by C.S., but my name was involved in it.

MS. GONSALVES:  Just a couple more questions.  Are you, today, receiving your gas and electricity through Summitt as your retailer or was the contract cancelled?

A.H.:  It comes as Milton Hydro, but it has Summitt Energy's name on it.

MS. GONSALVES:  You are still under contract with Summitt?

A.H.:  Yes.

MS. GONSALVES:  In light of that, why have you come down here today to give evidence and to assist in this proceeding?

A.H.:  I felt that I was lied to.  I felt that I was taken advantage of because I was a first-time home buyer, and that I wasn't given all of the facts.  And after the fact, we tried to get out of it.  We tried several -- we've tried several, several times to get out of this, and we don't think it is fair what happened to us.

MS. GONSALVES:  Is there anything else that you would like to tell the Board about your experience?

A.H.:  I don't want to come across as somebody who is very stupid, or not, but, I mean, I am a first-time home buyer.  I don't know everything that there is to do with a house, and I don't think it is fair that people should be allowed to do this, that they should be allowed to come to your door and put this upon you.

MS. GONSALVES:  Thank you.  Those are all of my questions.  Mr. Selznick will have some questions for you.

MR. SELZNICK:  Just as a matter of procedure, I don't really need to change the ordering of the transcripts of the calls in this binder for this witness, because this witness is only party to one of the calls.

The other is, when we bring in the other witness, we might want to, because we need to go through them chronologically, and I don't want -- that will only take a minute.  I can switch the book here, because they're in order here.  But for this witness, we don't need to do that.

MR. SOMMERVILLE:  We can follow the dates, Mr. Selznick.
Cross-Examination by Mr. Selznick:

MR. SELZNICK:  Thank you for coming down today and helping us get to the bottom of this issue.  My name is Selznick, and I represent Summitt Energy.  And I am going to ask you a few questions out of the examination you just had in-chief.

So I would like you -- I think it is still by your table there.  There should be, if I may approach the witness, a binder there called "Summitt Energy Sales Kit".  So you will need that binder with your material there.

If you would of -- your own binder that says "Complainant Witness Binder", if you would just turn to tab H for a moment -- or, sorry, let's go to tab A.

This is the redacted form of the registration form that you provided to compliance counsel and was provided to us as part of their disclosure.

If you go now to tab H for a moment, it looks like there is that same registration form, if you see it.  But if you turn to the page after it, you will see there is a plain page that says "Registration Forms, Binder 1, Summitt Energy Sales Kit, tab 1E."

A.H.:  Hmm-hmm.

MR. SELZNICK:  If you would just, for a moment, go to that sales kit and turn to tab 1E, if you wouldn't mind?  If you need some assistance, fine, we can help you get to the page.

So this is tab 1E.  This is the -- I guess is this the -- leaving aside it hasn't been filled in, is this what this form looked like that you signed in its original format of that size?

A.H.:  Yes.

MR. SELZNICK:  If we go to the next page in your personal binder, it says "Terms and Conditions, Binder 1, Summitt Energy Sales Kit, Tab 2C".  If you can go to tab 2C for the moment?

Have you found that tab?

A.H.:  Yes.

MR. SELZNICK:  You can take it out if you want to examine it, and I would encourage you to take it out, because it opens up, and I will ask you a question about that.

Does this -- do you recall this form of document being given to you with the registration form at the door by the agent?

A.H.:  I honestly do not remember receiving this document, no.

MR. SELZNICK:  You indicated to the Board that you had given -- that you received some materials.  Is this -- could this possibly be some of the materials?

A.H.:  I don't remember a brochure like this, no.  I remember a smaller blue brochure that he gave us.

MR. SELZNICK:  Okay, you can just put that back in.  You can refer to it at any time, if you want.

The next page in your personal binder, it says, "Certificate/Business Cards, Binder 1, Summitt Energy Sales Kit, Tab 3A".  Could you go to tab 3A of the sales kit, please?

If you can just pull that piece out for the moment, it is sort of blue on sort of a whitish paper certificate.  On the back, it has two boxes near the bottom.  Do you see that?  Do you recall getting this piece of paper?

A.H.:  This would be the blue piece of paper I recall getting.

MR. SELZNICK:  This would be the paper that you received at the door?

A.H.:  Yeah.

MR. SELZNICK:  If you go to the back of it, it has the Summitt Energy telephone number, and it has a space for the representative to include their name.  Do you know what you did with your copy?

A.H.:  It could be in our folder at home.  I honestly don't remember.

MR. SELZNICK:  Did you look for it, or you just bothered sending the registration form to the OEB? 

A.H.:  Any of the documentation, my partner was the one that forwarded it on to...

MR. SELZNICK:  If we go to the next page in the personal binder, it says "OEA Brochure, Binder 1, Tab 4".  If you go to tab 4, there will be a document which I encourage you to take out and look at, a two-panel fold-over thing that says "Important information about a customer's choice for Ontario energy retailers".  Do you see that?

A.H.:  Yes.

MR. SELZNICK:  Do you recall getting this document?

A.H.:  No, I do not.

MR. SELZNICK:  Could it possibly be with the other document you gave, or you just don't recall getting this at all?

A.H.:  I don't recall getting this at all, no.

MR. SELZNICK:  All right.  Although I am not saying -- you were at the door when the sales agent was there?

A.H.:  We both were, yes.

MR. SELZNICK:  You were there?

A.H.:  Yes.

MR. SELZNICK:  If we go back to tab A in your binder, although I have a redacted version, you are the one of your two partnership who actually signed this document?

A.H.:  Yes.

MR. SELZNICK:  And is there a reason why, although both of you were at the door, you are the one who signed it?

A.H.:  He just asked for one signature, so I was the closer person.

MR. SELZNICK:  So your partner didn't say to you, Don't sign it, and you signed it.  He handed it to you and you people signed it, or you signed it?

A.H.:  Yes.

MR. SELZNICK:  Okay.

A.H.:  Without fully understanding.

MR. SELZNICK:  I am just asking whether you signed it.  That's my question.

When the agent was at the door and he was filling out the form, how did he present himself?  How was he standing?  Was he standing beside you?  Turned to you so he could see the form while you were filling it out?  How was he standing to you?

A.H.:  He was just standing beside me in our doorway.

MR. SELZNICK:  Could you see him filling out -– could you see the form while he was filling it out?  Or --

A.H.:  Yes.

MR. SELZNICK:  So you could see him put your name in and that information?

A.H.:  Mm-hmm.

MR. SELZNICK:  Okay.  The Union Gas bill number that appears on that tab A again of your form --

A.H.:  Mm-hmm.

 MR. SELZNICK:  -- you provided to him?

A.H.:  Yes.  And he actually wrote it down incorrectly.

MR. SELZNICK:  But that number he got from you?

A.H.:  Yes.

MR. SELZNICK:  Okay.  Was it because you showed him the bill, or you just gave him the number?

A.H.:  I gave him the number.  I wouldn't show him the bill.

 MR. SELZNICK:  Okay.  Then in the next box of this form 4(A), the Summitt Energy electricity program, and the name "Milton Hydro" is filled in, but not the utility account number.

That wasn't signed -- that wasn't filled in when he -- when he gave you the form and you signed it, I take it?

A.H.:  No.  I don't think we had received our first hydro bill at that time.

MR. SELZNICK:  Did he ask for your hydro bill, your electricity bill?

A.H.:  Yes.

MR. SELZNICK:  And what did you say?

A.H.:  I believe we said we hadn't received one yet.

MR. SELZNICK:  Do you recall it, or you don't know for sure?  Or you recall?

A.H.:  It was a year and a half ago.  I don't remember everything.

MR. SELZNICK:  But you are receiving electricity through Summitt Energy today, aren't you?

A.H.:  Yes.

MR. SELZNICK:  Okay.  So can you tell me how Summitt Energy got your hydro utility or electricity utility account number to complete that transaction?

A.H.:  I believe he -- after the fact, when my partner called, they had told us that they could just get it off the Union Gas -- they could get it through --

MR. SELZNICK:  Who is "they"?

A.H.:  I believe it was Summitt Energy said that.

MR. SELZNICK:  You believe.  But this is information your partner was telling you?

A.H.:  You would have to ask my partner.

MR. SELZNICK:  When the agent was at the door and he handed you the registration form and the certificate and the advertising brochure material -- and I am not saying it was this form, I just have the sample here in my hand -- did he take the registration form and put it inside the panel like that and hand you something?

A.H.:  No.

MR. SELZNICK:  How did he deliver it to you?

A.H.:  He just handed it to me.

MR. SELZNICK:  Like across from you?

A.H.:  Well, he was standing right next to me, so he just handed it over.

MR. SELZNICK:  When you signed it, did you read it?

A.H.:  I went over it.  I didn't fully understand it.

MR. SELZNICK:  No.  I am asking you if you -- he didn't put his hand over the page –-

 A.H.:  No.

 MR. SELZNICK:  -- or obscure the page so you couldn't see it when you signed it?

A.H.:  No.

MR. SELZNICK:  And after the agent left, did you read it?

A.H.:  Not that night, no.

MR. SELZNICK:  What night did you read it?

A.H.:  We probably read it a few days later.

MR. SELZNICK:  And when you -- this may be easier, because I know the photocopying is not that good.  If we can go back to your sales kit for the moment, of you wouldn't mind I am just going to tell you which tab to look at, because I closed that part of my binder.

 If you would go back to the registration form binder, tab 1(E).

A.H.:  Mm-hmm.

MR. SELZNICK:  If you wouldn't mind, because this is easier to read than the fax copying.

And the bold printing at the bottom, just above the representative signature line --

A.H.:  One moment, please, sorry.  Yes.

MR. SELZNICK:  You will see the last sentence of that bold typing says:

"Please see customer agreement and terms and conditions for your consumer's rights and buyer's rights to cancel."

 You saw that when you read it through the first time?

A.H.:  No.

MR. SELZNICK:  What did you read through the first time when you saw this?

A.H.:  I just basically went through the information to see if it was all right.

MR. SELZNICK:  What about the next couple of days when you said you looked at it again?

A.H.:  Most of that stuff, my partner went through.

MR. SELZNICK:  So it wasn't you the next couple of days who --

 A.H.:  No.

MR. SELZNICK:  Okay.  I will end my questions there on that.

Do you have a computer?

A.H.:  Yes.

MR. SELZNICK:  Do you use the Internet?

A.H.:  Yes.

MR. SELZNICK:  Okay.  Have you visited any sites to comment on direct energy sellers' contracts and problems people are having?

A.H.:  Honestly, I don't have time to go do that, no.

MR. SELZNICK:  And I take it that you have discussed this case with your partner at the time the sales agent was at the door?

A.H.:  In what regard?

MR. SELZNICK:  Discussed this registration form and the --

A.H.:  Yeah.  We both felt we were going to be saving money because of it; that's why we signed.

MR. SELZNICK:  And after the fact, I take it it is your evidence that it is mainly your partner who dealt with both Summitt Energy and the Ontario Energy Board complaint; is that correct?

A.H.:  Yes.

MR. SELZNICK:  Okay.  Did he discuss his conversations with you about them?

A.H.:  He told me what happened, yes.

MR. SELZNICK:  And he discussed the conversations with the Ontario Energy Board?

A.H.:  He told me what happened.

MR. SELZNICK:  And after the complaint was filed with the Ontario Energy Board, and I take it some time in the spring of this year, you were contacted by the Ontario Energy Board to provide a witness statement as an interview; is that correct?

A.H.:  Yes.

MR. SELZNICK:  And did they contact your partner or did they contact you?

A.H.:  They contacted my partner first, and then asked for me to call back and give my statement.

MR. SELZNICK:  Okay.  When you -- did the two of you talk about what your statement would be in trying to recall the events together?

A.H.:  No.  We weren't even home at the same time.

MR. SELZNICK:  Sorry, I just --

A.H.:  We weren't even home at the same time.  He had called me from work to tell me to call the Ontario Energy Board.

MR. SELZNICK:  But had you had pre-discussions about:  The Ontario Energy Board wants to speak to us; call him?  Did you have those conversations?

A.H.:  No, because it all happened within the same day.

MR. SELZNICK:  Okay.  And when you had the interview with the Ontario Energy Board, were you asked to recite the story of what happened?

A.H.:  Yes.

MR. SELZNICK:  And were you asked questions, like specific questions, in addition to that?

A.H.:  Yes.

MR. SELZNICK:  Were you asked questions like:  Was he wearing a badge?

A.H.:  I believe so, yes.

MR. SELZNICK:  And did you discuss with your partner the interview after it was over, any time after that?

A.H.:  I told him what had happened afterwards, yes.

MR. SELZNICK:  Did he tell you what happened at his interview?

A.H.:  Briefly.  Not really, no.

MR. SELZNICK:  In preparation -- can you tell me what he -- can you share with me what happened in your preparation for today?  Were you contacted by the Ontario Energy Board to come down with your partner to the hearing?

A.H.:  Yes.

MR. SELZNICK:  And did you and your partner discuss your evidence that you would be giving today?

A.H.:  No.  We both went over our statements that we gave Summitt Energy -- or that we gave the Ontario Energy Board.

MR. SELZNICK:  And did you discuss any of your recollection with your partner?

A.H.:  No.

MR. SELZNICK:  All right.  Now, I take it that you and your partner were the only two at the door with the sales agent.  There wasn't anyone else there, other than the three of you?

A.H.:  No, there wasn't.

MR. SELZNICK:  And both of you were present throughout the conversation?

A.H.:  We have a small house, so we were walking in between the living room and that.  But yes, we could hear everything that was going on.

 MR. SELZNICK:  Were you present during the entire conversation?

A.H.:  Yes, except for the time I went upstairs to get the account number.  That was it.

MR. SELZNICK:  Your partner was present during the entire conversation?

A.H.:  Yes.

MR. SELZNICK:  Okay.  I am not intending to suggest anything untoward, so please don't take this personally, but would you agree with me that the outcome of this case, if in your favour, might establish that the two of you are entitled to cancel your contract with Summitt Energy, and that would be a benefit to both of you, wouldn't it?

A.H.:  Out of this hearing today?

MR. SELZNICK:  Not out of this hearing, but out of a finding along the lines that you are suggesting -- that the notice of intention is suggesting.

A.H.:  I am not sure what you are trying to imply.

MR. SELZNICK:  That you have the same interests that your partner has in suggesting that the events here -- that you were lied to in this contract by the Summitt Energy.  You both want to get out of the contract, I take it?

A.H.:  I would love to be able to get out of this contract.  It would mean saving money.

MR. SELZNICK:  And when -- I take it it is your partner -- because I think your evidence was that a couple of days later, we looked at the materials that were left -- that it was your partner who was looking at those materials, not you?

A.H.:  Mm-hmm.

MR. SELZNICK:  Okay.  Now, you mentioned that the agent said to you or suggested to you that other people on your street were signing up?

A.H.:  Yes.

MR. SELZNICK:  Okay.

A.H.:  He had also said that the previous owners --

MR. SELZNICK:  One comment at a time.  That other people on your street were signing up.  How do you know that is not true?

A.H.:  I don't know that it is not true.

MR. SELZNICK:  So you don't know it is not true?

A.H.:  No.

MR. SELZNICK:  It is a statement.

A.H.:  Yes.

MR. SELZNICK:  It may be true?

A.H.:  It may be true.  It may be a lie.

MR. SELZNICK:  But it may be true?  Okay.

Can we just for a moment -- because I know you only have one telephone call here, to revisit the reaffirmation call transcript that you made -- that was made to you, sorry?  In my book, it is in the front.  I apologize, but it is the one that's titled:  "Reaff calls and MP3."  Do you have that in front of you?

A.H.:  Yes.

MR. SELZNICK:  I take it from your evidence, you said you remember having this call and this transcript is an accurate comment or accurate reflection of what was said in the call?

A.H.:  Well, yes.  When we were trying to get out of the contract, Summitt Energy sent us a copy of it.

MR. SELZNICK:  If you want to hear it again, we have it here if you need to refresh your memory.  Can we just look at this for a second?

They've confirmed certain information from you, and they even answer a question you pose.  Half way down where it says "Summitt: Hi, H.", that is you where we have redacted the name:
"It is Summitt Energy calling.  We were at your home own the 10th of March." 

And you respond, "Hi."

They say:
"Just to reaffirm your enrolment in our natural gas and electricity price protection program, now we have your address as..." 

And your comment is not answering with the address.  Your comment is that:
"You are with Union Gas, correct?  You are with Union Gas, too; correct?"

You made that statement.  Summitt responds, "Pardon me."  Your response is:
"You are, like, affiliated with Union Gas?"

The clear statement that the agent on the phone makes to you is:
"No, we are not affiliated.  We are a supplier of natural gas on behalf of the price protection program that will get applied to the Union Gas bill, if you wish."

Then your response is:
"Okay, that's what I meant, because I've got a Union Gas bill, so I just wanted to make sure."

So can I take it from this that you were aware that Summitt Energy were the people who came to your home that night?

A.H.:  I wasn't aware, no.

MR. SELZNICK:  Okay.

A.H.:  As I said previously, he didn't identify himself from Summitt Energy.

MR. SELZNICK:  Well, we will come to that in a second, but you had an opportunity here.  Even if that was the case, which I am not so sure that was the case - and we will touch upon it in a second - you had the opportunity here to ask further questions or to deny the contract, if your belief was the gentleman was Union Gas or someone else who you weren't clear about, because he did correct whatever misapprehension you have.

You still said, "Yes".  Is that correct?

A.H.:  Yes.

MR. SELZNICK:  Okay.  Then if you turn to the next page, 2, at the top, it says:
"Summitt: And a copy of the brochure and the agreement that you signed, a representative left that with you, as well?"

"Yes."  You said:
"Yes, he left a whole bunch of paperwork with us."

So I take it that wasn't just a registration form.  It was a whole bunch of paperwork?

A.H.:  Like I said, the documents that we sent to the Ontario Energy Board is what we received.

MR. SELZNICK:  So -- but at the time, which was much closer to the actual event --

A.H.:  I had also just moved into my house. 

MR. SELZNICK:  I'm not -- fine.  Just hear me out for a second.  At the time, closer to the time as opposed to much later when the claim was finally sent to the Ontario Energy Board, you did respond to this agent that "he left a whole bunch of paperwork with us".  I am just making that for a fact, because more, I would assume, unless you are telling me you were lying at the time --

A.H.:  I am also an overwhelmed new homeowner who was receiving paperwork left, right and centre, who also works two jobs.

MR. SELZNICK:  Hear me out.  Hear me out.  You have to answer my questions in this circumstance.  I am trying to be as direct as I can about them.

And he confirms the rates and the time, and you say: 

"Okay, okay.  Yes.  Take care.  No problem.  Bye."

That is the last of your involvement in the calls, and we will end it at that point on this particular matter, other than I just wanted to -- you said you had a separate conversation with the Ontario Energy Board about your evidence or what your statement would be.

And I am going to allow you to correct your evidence a little bit.  You said in your witness statement that he wore a badge, but it appeared there were several company names on it?

A.H.:  Hmm-hmm.

MR. SELZNICK:  Your evidence was he wore a badge.

A.H.:  I never denied that he wore a badge.  I said he didn't explain his badge.

MR. SELZNICK:  So I would like to go back to the sales kit for a moment, if you wouldn't mind.  That is the binder called "Sales Kit".

Could you turn to tab - let's start here - tab 5, if you wouldn't mind?

Now, it was March when he came to see you, I take it?  Was that your evidence?

A.H.:  Yes.

MR. SELZNICK:  If we turn to tab 5 here, I take it he wasn't wearing this shirt, because it was probably too cool to wear it?


A.H.:  He was wearing a huge jacket.  No.

MR. SELZNICK:  He probably wasn't wearing the shirt in two, or in three or in four or in five or in six or in seven or eight.  Was he wearing a hat like in nine?

A.H.:  No.

MR. SELZNICK:  Was he wearing any head gear?

A.H.:  No, I don't recall him wearing any head gear.

MR. SELZNICK:  You don't recall, or he wasn't?

A.H.:  No, I don't recall him wearing any head gear.

MR. SELZNICK:  Eleven is a jacket.  Did his jacket look something like that?

A.H.:  Absolutely not.

MR. SELZNICK:  What about 12?

A.H.:  No.

MR. SELZNICK:  What did the jacket look like?

A.H.:  It was just a big parka.

MR. SELZNICK:  What colour?

A.H.:  I don't recall.

MR. SELZNICK:  Okay.  Well, how about number 13?

A.H.:  No, it was not like that.  I can tell you that much.

MR. SELZNICK:  So help me out here.  We know what it wasn't, but we are trying to get what it was.

A.H.:  It was just like a big puffy parka.

MR. SELZNICK:  What colour was it?

A.H.:  It was dark.

MR. SELZNICK:  These are dark.  Could it possibly be one of them?

A.H.:  It wasn't this style, like a ski jacket style.

MR. SELZNICK:  Okay.  So you're sure it wasn't these, but you can't tell us what it was?

A.H.:  It was -- it just looked like one of those puffy, insulated jackets.

MR. SELZNICK:  In some dark colour?

A.H.:  Yes.

MR. SELZNICK:  Now, if you go to tab 6 - and, again, I point this out to the Board - disregard the lanyard.  If you would just take out this little identification card?

Now, this is just a sample, so the image bears no relation to anyone here, and the name bears no relation to anyone here, nor does his individual number.  It is just there to give a perspective, size.

Is this the kind of badge he was wearing?

A.H.:  No, I don't recall it looking like this.

MR. SELZNICK:  What do you recall it looking like?

A.H.:  Just a larger -- it looked like he had, like, a plastic -- what you would call hold badges inside of.

MR. SELZNICK:  Was there something inside it?

A.H.:  There was a badge inside it, but I did not see --

MR. SELZNICK:  Was his picture on the badge?

A.H.:  I don't recall.

MR. SELZNICK:  Was the name "Summitt Energy" on the badge?

A.H.:  I don't recall.

MR. SELZNICK:  Okay.

A.H.:  Like I said, he was wearing a jacket so...

MR. SELZNICK:  But you say he had a badge?

A.H.:  Yeah.  I saw the lanyard.

MR. SELZNICK:  If you just look at this for a second, you didn't see this reference, OEB licence number ER2, or whatever the number is?

A.H.:  Absolutely not, no.

MR. SELZNICK:  Okay.

And did he have any sales information with you -- newspaper articles, things of that nature?

A.H.:  He had one newspaper clipping.

MR. SELZNICK:  Do you recall what it said?

A.H.:  That the prices were going to go up in Milton.

MR. SELZNICK:  Is that all that was on the piece of paper?

A.H.:  There was that and a little tiny article.

MR. SELZNICK:  Do you know what newspaper it was from; do you recall?

A.H.:  Absolutely not, no.

MR. SELZNICK:  Had you, prior to this -- you said you were a new homeowner.  You repeated that a couple of times.  Before that, did you live in rental property?

A.H.:  No.  I lived with my parents.

MR. SELZNICK:  Did you have occasion ever to see their hydro bills, electrical bills?

A.H.:  It's none of my business.

MR. SELZNICK:  Or gas bills?

A.H.:  None of my business.

MR. SELZNICK:  Do you look at your gas bills now and your electricity bills now?

A.H.:  Yes.

MR. SELZNICK:  And you are getting electricity and gas both from Summitt Energy now?

A.H.:  Yes.

MR. SELZNICK:  And on your gas bill, where does the supply portion apply?

A.H.:  Where it says --

MR. SELZNICK:  Where do you see it on the bill?

A.H.:  Where I see Summitt Energy?

MR. SELZNICK:  Yes.

A.H.:  I believe -- just off the top of my head, I think it is underneath "Union Gas".

MR. SELZNICK:  And it reflects a supply of the gas to you, and there is a rate there applied to the -- 

A.H.:  Yes.

MR. SELZNICK:  And the volume.

A.H.:  Yes.

MR. SELZNICK:  Are there other things on that gas bill, other charges object on the gas bill, as well, like a delivery charge?

A.H.:  I believe so, yes.

MR. SELZNICK:  And on your electricity bill, is there a portion that says "supply by Summitt Energy" and -- 

A.H.:  Yes.

MR. SELZNICK:  -- the amount and the rate?

A.H.:  Yes.

MR. SELZNICK:  Then is there a paragraph or an item called provincial benefit?

A.H.:  I wouldn't know without looking at my bill.

MR. SELZNICK:  Okay.  And is it your evidence that the bill at the bottom, the total amount at the bottom on both of your gas bills and electricity bills, is higher than you expected?

A.H.:  Yes.

MR. SELZNICK:  Thank you.  That is all of my questions.

MR. SOMMERVILLE:  Any redirect, Mr. Tunley?  Oh, I beg your pardon.  Ms. Gonsalves.

MS. GONSALVES:  I have no questions by way of re-examination.

MR. SOMMERVILLE:  Any questions from Board Staff?

MR. DUFFY:  No, Mr. Chair.
Questions by the Board:

MR. SOMMERVILLE:  Madam, you have indicated that you executed this registration document and there was no entry for the electricity utility account; is that right?

A.H.:  Yes.

MR. SOMMERVILLE:  Did you provide the electricity account information to Summitt?

A.H.:  No, we did not.

MR. SOMMERVILLE:  Did your husband, to your knowledge?

A.H.:  Not to my knowledge, no.

MR. SOMMERVILLE:  Or, I beg your pardon, your partner.

Do you have any idea as to how that number came into Summitt's knowledge?

A.H.:  Off the top of my head - and this is just speculation, because I can't completely remember - I remember them saying that through our address and with Union Gas, they could get our hydro account number.  But, I mean, I am not positive of that now.

MR. SOMMERVILLE:  Okay.  You also indicated that the sales person at your door provided you with something that indicated that hydro rates in Milton were going to be going up?

A.H.:  Yes.

MR. SOMMERVILLE:  What did that look like?

A.H.:  It just looked like a newspaper clipping.

MR. SOMMERVILLE:  A newspaper clipping.  Did you see it in the newspaper before or after the person was at your home?

A.H.:  No, no.

MR. SOMMERVILLE:  Have you had an opportunity to look -- and perhaps I could just ask you to do that, just take a moment.  There appear to be some articles and that sort of thing in tab 7 A of the Summitt Energy sales kit.

MR. SELZNICK:  Just for identification purposes, those are samples of the materials that would have been delivered.  I am not sure they're the exact copies in question, but they're samples in the years in question that Mrs. Girardi will identify in her evidence.

MR. SOMMERVILLE:  I was just asking the witness if she, in going through this material, saw the -- could identify anything that she actually saw as being presented by the salesperson.

A.H.:  No, I do not.

MR. SOMMERVILLE:  And have you gone through, all the way through to, I guess, tab 8?  If you could do that, just take a moment and do that, that would be helpful.

If you see anything there that the sales agent presented to you?

A.H.:  None of this looks familiar to me, no.

MR. SOMMERVILLE:  One other question, and that relates to the registration form and the comprehensive energy protection -- I beg your pardon, Comprehensive Energy Price Protection Program document that you signed.

Were you aware when you signed this that there were further terms and conditions associated with this?

A.H.:  No.

MR. SOMMERVILLE:  Were you aware that there was a further document that had the terms and conditions included in it?

A.H.:  No.

MR. SOMMERVILLE:  In the material that you received, was any of that -- were you -- was it your impression that any of that formed the terms and conditions governing the price protection plan?

A.H.:  No.

MR. SOMMERVILLE:  Okay.  Thank you.

Any questions arising?

MS. GONSALVES:  No, thank you.

MR. SOMMERVILLE:  Thank you very much.  You are excused.  I appreciate your appearing today.  You are asked to not discuss your evidence with any other witness.  And thank you very much.  I appreciate it.

[Witness withdraws]

Procedural Matters:


MR. TUNLEY:  Perhaps, Mr. Sommerville, while we are waiting for the witness, I could raise one matter.

I didn't want to interrupt Mr. Selznick's cross-examination, but there is a tendency to simply read from the transcripts, without putting anything to the witness and without concluding anything, other than this is what was said.

My suggestion would be, just to save time, they're there.  They are going to be part of the record.  The witnesses are identifying them generally, not disputing that they are what occurred, and we could save time in that fashion.

MR. SOMMERVILLE:  Thank you, Mr. Tunley.  I have been alert to that to some extent, but I think in the context of Mr. Selznick's questions, in most instances I think those quotations have been apt.

I would encourage all parties to avoid reading things into the record that are already in the record, and taking time to recite matters that are there.

In some instances, it is worthwhile from a contextual point of view, but generally it is -- all it does is take time for no good purpose.  But as I said, I think to date, Mr. Selznick, your quotations from the -- or your recitations from the transcript have been contextual and not unwanted.

MR. SELZNICK:  Is it worth changing the order of your -- while waiting for the next witness, Jennifer can change the order of your transcripts to --

MR. SOMMERVILLE:  I think we can cope with the dates.  We will manage.  I would rather get them the way they are then have them changed midstream.
C.S., SWORN


MR. SOMMERVILLE:  Ms. Gonsalves?
Examination by Ms. Gonsalves:

MS. GONSALVES:  Good afternoon, sir.

Again, we have been saying this to the witnesses; for your own privacy, we are referring to you throughout this hearing as your initials, C.S.

We are doing the same with respect to the Summitt sales agent that came to your home, either referring to him as a sales agent or by initials.

And we would ask you to remember to do the same, if you can.

C.S.:  Sure.

MS. GONSALVES:  As with the previous witness for the Panel, this witness is here to speak to paragraph 1.1.3 in the notice of intention.  Notice -- yes, notice of intention.

Sir, you understand you are here today to give evidence on an encounter you had with a Summitt sales agent on March 10th, 2009?

C.S.:  Yes.

MS. GONSALVES:  You are the, I guess, joint owner of a home in Milton, Ontario?

C.S.:  Correct.

MS. GONSALVES:  Joint owner with your partner, A.H.

C.S.:  Mm-hmm.

MS. GONSALVES:  And we understand that you moved into that home in January, 2009?

C.S.:  Yes.

MS. GONSALVES:  Prior to owning this home, had you dealt directly with a gas utility previously?

C.S.:  No.

MS. GONSALVES:  And other than your partner, A.H., who we understand was also involved, anyone else that was involved in these incidences, aside from the Summitt agent and yourself?

C.S.:  No.

MS. GONSALVES:  No.

So can you please tell us how the encounter with the Summitt sales agent came about on March 10th of last year?

C.S.:  We were both at home, A.H. and I were both at home and the doorbell rang, and that is how it began.  Then the agent was at the door, and that's how it began.

MS. GONSALVES:  How did you identify the agent?

C.S.:  Like, we went to the door and answered the door.  Is that what you mean?

MS. GONSALVES:  Sure.  I will be more precise with my question.  What was he wearing at the time?

C.S.:  To be honest, I think it was a black fleece or a black jacket and a ball cap.  Whether it was logoed or not, I don't remember.  I remember a black jacket with a ball cap.

MS. GONSALVES:  Did he present any identification?

C.S.:  From my memory, he had a badge; that was the only thing that gave him credentials, was a badge.  I think it was on his left chest.

MS. GONSALVES:  Do you recall what was on the badge?

C.S.:  I think his photograph.

MS. GONSALVES:  Okay.

C.S.:  Yes.  I think it was his photograph, but company name, I don't remember, unfortunately.

MS. GONSALVES:  Did the agent say what company, if any, he was there representing?

C.S.:  That is why I am so embarrassed.  I don't remember him identifying himself as from a company, rather than just there to offer us better prices on our gas and hydro.

MS. GONSALVES:  Did you form an understanding at the time?  If you don't remember what he said, do you remember your understanding at the time of who he represented?

C.S.:  It was my understanding he was representing my best interests in offering me better gas prices and hydro prices, as he said.  That is what he was there for.

MS. GONSALVES:  So that's what he explained to you was the reason for his visit?

C.S.:  Yes, yes.

MS. GONSALVES:  What exactly did he tell you he could offer you?

C.S.:  Along the lines of he went about saying that Milton's hydro rates were going to increase, guaranteed increases within a very short period of time, and that he could offer me the same rates as the previous owner and several other owners on my street, significant -- like, significantly less price.

MS. GONSALVES:  Did he have anything with him?

C.S.:  He had a binder -- a folder, binder.  And because I was -- I was the one sort of he was speaking to, it seemed, predominantly, he flashed a flyer with a header on it that said, in black letters "Milton hydro rates to increase", and then beneath it was the small print.  I was never allowed to -- I didn't ask.  I wasn't -- I didn't ask.

He didn't hand it to me.  He just sort of flashed it, opened his binder and it was kind of like this, actually, flashed.  In there was "Milton hydro rates to increase."  The small print, it could have been his grocery list.  I have no idea what it said, but the header was there.  And then he proceeded to show me another document that had the previous owner's name, the two names on it, saying that -- he just showed me their names, and then said -- pulled away and said, Yeah, they were signed up.  I can offer you the same deal we offered them; as well, showed another sheet with a bunch of house numbers or numbers.  Whether or not they were actual house numbers on my street, that is what he said they were.

And he said he had just been by several of the other houses and he could offer us the same deal he had offered them, as well, and that most of the residents on my street had signed up, as well.

MS. GONSALVES:  Did he ask you to provide any documents?

C.S.:  He did.  It was the bill, and at the time we had only received one bill.  We didn't -- we didn't even know if they were hydro separate, gas separate.  We received one bill, and I thought, sure, go get the bill.  So A. went up and got the bill and she gave him -- not the bill, but she didn't want to give him it.  She gave him the -- sorry, A. H., she gave him the account number.  She didn't actually produce the bill.

MS. GONSALVES:  Do you recall which of the utilities the bill was from?

C.S.:  Again, we had only received one, and my -- like, this -- A. H. is the one that went to retrieve the bill.  She came down with the account number, wrote it down on a scrap of paper.  So I don't know which bill she had looked at.

MS. GONSALVES:  Okay.  Did the agent ask you to sign anything?

C.S.:  A rectangle -- well, a vertical, but rectangular piece of paper that had the account number on it.  My name was printed at the top.  It had the Summitt Energy header at the top.

MS. GONSALVES:  If you would turn to tab A of the binder in front of you, the binder says "Complainant Witness Binder" on it.

C.S.:  Yes.

MS. GONSALVES:  This is redacted.  We can certainly show you the unredacted version if you would like to see it, but does this look like the form that was presented to you?

C.S.:  Yes, yes.

MS. GONSALVES:  And did you sign this?

C.S.:  Yes.  Like, I am...  I am not -- yeah, without showing me -- without the --

MS. GONSALVES:  We will show it to you now, because I don't believe it has your signature on it.

C.S.:  Oh, no?

MS. GONSALVES:  I shouldn't have asked you that while the signature was blocked off.

[Ms. Helt produces document to the witness]


C.S.:  No.  Apparently, I didn't -- no, I guess I didn't sign it.  My name is only printed.  I thought he would have asked.  Okay, no.  I guess A.H. only signed it.

MS. GONSALVES:  At the time, you were aware that she was signing it?

C.S.:  Yeah, yeah.  We --

MS. GONSALVES:  You essentially were part of that decision to sign the document?

C.S.:  Yes, absolutely.

MS. GONSALVES:  What did you understand this registration form to be?

C.S.:  That we were going to get a reduced rate in our gas and hydro prices compared to what Milt Hydro was offering.

MS. GONSALVES:  Did you read the form before it was signed?

C.S.:  Not in its entirety.

MS. GONSALVES:  Why not?

C.S.:  To be honest, I didn't know what any of the -- I explained to the agent at the door.  I said, I'm taking your word at face value.  I have never even looked at our bill.  We had only been there one month.  We had only received one bill, and it still had fees that the previous owner had on it.  That's like...

So -- but I explained we have never seen -- read the bill.  All of these numbers, 7-point kilowatts per hour, whatever, 5.9, 8.2, they were just numbers to me.  I had -- I didn't know their meaning, and that if he was telling me and if he was being sincere, which I thought he was - we invited him in the house -  that it seemed kosher to me, and he was there on my best interests, that it was okay.

MS. GONSALVES:  Did you understand this was a fixed price contract for the supply of natural gas and electricity with Summitt?

C.S.:  As I said, not for -- I'm sorry.  I feel so naive sitting here, but not for -- I look at it and it says right there in clear letters five years, no.  I didn't know I was locking into this for five years.

MS. GONSALVES:  Did the agent give you a copy of this form?

C.S.:  Yes.

MS. GONSALVES:  Did the agent give you a copy of terms and conditions to accompany this form?

C.S.:  From my memory, the only other thing we got -- again, there was -- A.H. and I were at the door.  Maybe she was handed something, but it was a pamphlet, like a brochure, three-ply, opens up -- you know, a three-ply brochure.

MS. GONSALVES:  How did the encounter with the agent end?

C.S.:  It was great.  We had invited him in the house, into the small doorway.  We were all standing there.  We just said thank you, and that was the last I remember.  That was the last thing that...

MS. GONSALVES:  We have seen a transcript that on March 20th A.H. had a conversation with someone from Summitt Energy over the phone.  Were you aware of that phone conversation at the time?

C.S.:  Not until I called Summitt to file my first -- my first -- well, not file, but to enquire as to what exactly I had just enrolled in, and they told me that, Well, you can't get out of the contract now.  You have already received this affirmation phone call.

At the time, I had no idea what they were talking about.

MS. GONSALVES:  I would like to just get a bit more information about your follow-up with Summitt after this March 10th date.

You have told us that you called Summitt.  What prompted you to make that call?

C.S.:  Part of what the agent -- no, sorry.  Well, there's -- as you guys probably know, I called them several times, but I called them -- probably one of the first times I called them was to realize that -- I went upon myself -- I finally started researching all of the information to see costs of this, costs of that with regards to the hydro bills and gas bills to arm myself with information, because I wanted to better know what I was paying for.

And I still remember going on the Milton Hydro website and realizing I was told the rates were going to go -- Milton's rates were going to go up, if not double.  And I looked and they had gone down double, and then I looked again a month later.  They had gone down again, or the next quarter.  Like a couple of months later, they had gone down yet again.

So I was calling to see what was going on.  And that would have -- I think that is what prompted me to make that first phone call.  Like, what's the deal?  I was promised something at my door and it is completely false.  I was -- and I reiterated -- every time I called them, I reiterated how the whole incident or the whole meeting at the door went down and I was showed a flyer.  And it just led me to believe that I was completely lied to each -- just every conversation made me reiterate, like, I was completely lied to at the door, and that is why I continued to call.

The first rep on the phone for Summitt said, Oh, just wait, wait a couple of months.  It takes time.

And so I did wait a month or so, or two months.  A quarter goes by.  Three months go by.  I called back.  Again, the rates didn't go down -- or the Milton's rates didn't go down -- or they didn't go up.  They have gone down, again, contrary to your rep at the door, contrary to the Summitt rep I had spoken to the first time.  And that is what led me to...

MS. GONSALVES:  In that time period, did you eventually receive a bill that had your Summitt contract applied to it?

C.S.:  Like my regular gas bill?

MS. GONSALVES:  Yes.

C.S.:  Yeah.  We received -- I guess within the first -- well, I guess the next -- no.  They said, um..., the first bill -- like, something like the first bill, you might still receive one bill from hydro, and then the following bill, so maybe two months later, it will be the start of the hydro bill, Milton's hydro, with the application of Summitt in the corner or something.

MS. GONSALVES:  Was there a change to your bills once the Summitt pricing was applied?

C.S.:  See, if you -- a change to our bills, we had only received one.  It is hard for me to -- do you mean the price, if I had noticed the price difference?

MS. GONSALVES:  Yes.

C.S.:  No, because we had only received one.  I was only able to look, when we finally started receiving the Summitt, that after I did the research on all of these cents per kilowatt, however many cents per kilowatt, that I realized I am paying three times more than what my neighbour is, after talking to him, who stayed with Milton Hydro.  

MS. GONSALVES:  What was the response, if any, that you got from Summitt Energy when you made these calls?  

C.S.:  Well, as indicated in the transcripts, I was pretty upset on one of the phone calls, and I still remember where I was sitting when it took place.  I was at work.  And it was -- the conversation was fine.  I was just very upset because, again, I felt lied to, to my face, after inviting this person into my house, but no -- the first call, I believe it was the first one, probably a month after receiving the first bill, maybe, and this gentleman told me to wait, wait another quarter and you will see the prices will go up, Milton's prices will go up.  

And I explained I had watched it, I had already been watching, and from my memory I thought I had been watching, and it had been just going down.  It had just gone down and down and down, and then I think he tried to explain that the summer months, whether it is not summer, gas isn't used as much in the summer because -- I don't know.  But he tried to just say:  Be patient and wait till the next quarter.  That is what I think he was saying, which I did.  I think I ended up waiting, and called them back in, like, September.  And still the same thing.

MS. GONSALVES:  Did you at some point tell them you wanted to cancel your contract?

C.S.:  Oh, yeah, absolutely.  The first one, they sent me a document and I was fine with it.  They sent me a document with what it would cost to get out of the contract, and I had a problem with that, because in my opinion -- because I didn't know.  It had figures, like they based it -- I guess it was explained to me that they base it on – I think it was a year.  They base it on prior use, because for whatever reason they base the value of what they were going to charge me on prior use, but since I had only lived there a month or two months, it was like how can you base –- like, the family before me I think had a kid.  They're going to heat their house more, they're going to cool their house more.  I don't think –- I think they have used more energy than I do.  How can you base it on their values?  It's not my usage.

MS. GONSALVES:  If you turn to tab D in the complainant witness binder in front of you.

C.S.:  Yes.

MS. GONSALVES:  It's a letter dated May 28th, 2009.

C.S.:  Yes.

MS. GONSALVES:  And we have redacted the address and name.  Is this the letter that you received?

C.S.:  Yeah.  I think there is two, but, yeah, by the date you could see, yeah, that is the first one. 

MS. GONSALVES:  If you turn that page, the next one is September 28th, 2009?

C.S.:  Yes.

MS. GONSALVES:  Did you receive that letter as well?

C.S.:  Yes.

MS. GONSALVES:  So on the first one, everyone can read it, but we see "total due" in the very bottom, the second-to-right box, $1,447.69.

Is that what they were asking you -- from you to cancel the contract?

C.S.:  Yeah.

MS. GONSALVES:  Then in September, the amount has been reduced to $902.32?

C.S.:  Sure, yeah.  

MS. GONSALVES:  And were you aware that that cancellation charge would apply at the time that the sales agent attended at your house?  

C.S.:  Absolutely not.  

MS. GONSALVES:  Did you cancel the contract after receiving either of these letters?

C.S.:  No.  No.  I -- no.  I'm still -- I'm still under the contract as we speak.  

MS. GONSALVES:  And why not?  

C.S.:  Because, to be quite honest, I didn't have $1,400 sitting in my bank account.  Otherwise I might have, just -- I like playing with numbers and I -- I did some math, and in my opinion if the rates, if Milton's rates had stayed the same, I would not have saved that money over the five years.  It wouldn't have been worth -- it would have been worth it for me to get out of the contract, because I would have spent more staying with them.  

MS. GONSALVES:  And did you have -- did you make a complaint to the Ontario Energy Board?

C.S.:  My first phone call was to Milton Hydro, asking for their assistance, to explain the bill to me, and because the woman was very sympathetic, she understood -- well, whatever.  She sounded sympathetic.  I explained as a first-time home buyer, I didn't know what these numbers meant.

And she said, well, to contact the Ontario Energy Board, and maybe they could help assist you further, whether it was explaining and that is how it went.  And everybody was very helpful on the phone.  

MS. GONSALVES:  And then you did make the complaint?  

C.S.:  Yeah.  

MS. GONSALVES:  Or you did contact the Energy Board?  

C.S.:  The first phone call didn't seem to go -- I didn't know what I was -- who I was supposed to speak to, but, yeah, I enquired, and then I think my formal complaint was, like, maybe the second phone call when I realized -- I got my information in order a little better, I guess, and then I decided:  Okay.  I am going to go through with it and file a formal complaint.

MS. GONSALVES:  Sir, why are you here today assisting in this proceeding?  

C.S.:  Nothing to do with –- sure, money is -- money means a lot.  But I was lied -- I will say it again.  I have said it in every phone conversation to Summitt.  I was lied to at the door.  It was right to my face.  The guy -- I invited this gentleman in the door, took him at face value.  He provided a document, showed me a document that he probably made -- he could have made on his own computer at home, saying:  Milton rates to increase.

And it just never -- it was a complete fabrication, and it is my fault for being so naive to have taken him at his word.  And I just -- that's why I am here.  I don't want someone else to be -- some other new homeowner to be taken advantage of.

MS. GONSALVES:  Those are all of my questions.  Mr. Selznick will have a few questions for you. 

C.S.:  Sure.  

MR. SOMMERVILLE:  Mr. Selznick?
Cross-Examination by Mr. Selznick:

MR. SELZNICK:  Thank you for coming today.  My name is Stephen Selznick and I represent Summitt Energy, and I am going to ask you a few questions in follow-up.

And then the Board may have some questions, as Board Counsel may also as well.  

So I will try to -- in keeping with the time and knowing the time, I will try to go fairly quickly here.  If you do want to slow down, by all means tell me that is what you would wish to do.  We've already got some basic story from your co-partner, but perhaps I can just recap a few things, just for my edification.  

Both you and your partner were at the door throughout the meeting with the sales representative from Summitt Energy?  

C.S.:  The first probably 30, 40 seconds was me by myself, and then she was there.  And then the other time I was alone with him was when she ran upstairs to get the information regarding the contract that we -- the other bill.

MR. SELZNICK:  The statements you allege that were made to you about the advertisement, were they shown to you in her presence?  

C.S.:  She would have been over my right or left shoulder.  Whether she saw them, I...

MR. SELZNICK:  And both of you were at the door, but she is the one who signed the contract.  Is there a reason for that?

C.S.:  Because I trust her.  We trust each other.  If she wants to sign it, go right -- I remember saying, like, I wanted her -- my name is on the mortgage, but I want her to feel -- I wanted her to feel like this is her deal too, have her name on some stuff.  That was it. 

MR. SELZNICK:  I ask that because –- and we will get to it in a moment -- in some of your reaffirmation calls, you question why she had authority to sign the contract.  Do you recall that?  

C.S.:  Yeah.  Because I thought my name was printed on the top.  The gentleman was speaking to me.  The bill is under my name.  That was basically it.  The bill is under my name, yet another person is allowed to sign.  I was just -- I was just enquiring as to specifics. 

MR. SELZNICK:  But you are telling us today that you were standing right beside her and you authorized her; she signed it with your consent, I take it?

C.S.:  We didn't look at each other and say:  Am I allowed to sign it?  It is her house too.  The gentleman might have handed her the sheet or me the sheet.  Whoever was standing closer to it could sign it.  It's not a big deal.

MR. SELZNICK:  So the time you're on the doorstep, you didn't question her signing the form for you?  

C.S.:  Of course not.

MR. SELZNICK:  Thank you.  

Now, you should have -- let me make sure they're there.  You should have two binders with you there.  

C.S.:  Yes.

MR. SELZNICK:  One is the binder that I think Ms. Gonsalves was referring you to.  That is the complainant witness binder.

C.S.:  Mm-hmm.

MR. SELZNICK:  And the other one is a binder called "Summitt Energy sales kit."  Do you see that?

C.S.:  Yes.

MR. SELZNICK:  Now, in the binder that -- your binder, the witness -- the complainant witness binder, would you just for the moment go to tab H, if you wouldn't mind?

C.S.:  Yes.

MR. SELZNICK:  Okay.  So this is, again, just for reference purposes, the registration form.  

If you -- it is redacted with your name.  Turn to the next page, and you'll see some handwriting that says:  "Registration forms, binder number 1, Summitt Energy sales kit, tab 1(E)."  That is the sales kit.

Can you go to tab 1(E) for a moment, please?

C.S.:  Sure. 

MR. SELZNICK:  This, if you want to compare it, is the registration form in its sort of original context.  There is a blank of it, if you want to read it at any point, if you want to take a moment and compare it to the one you signed, but I would like to show it to you as the form of the registration form that you signed.  And the one you signed at the door looked somewhat like this in general size and dimension?

C.S.:  Yes.

MR. SELZNICK:  Okay.  If you go back to your own binder now and turn the page, and it says "Terms and Conditions, Binder 1, Summitt Sales Kit" -- "Summitt Energy Sales Kit, Tab 2C", if you could go to tab 2C now?

You will see a brochure-looking type of thing there.  If you can take it out of the folder and open it up and take a look at it, if you wouldn't mind?

C.S.:  They're overlapping here.


MR. SELZNICK:  Take it out and open it up, if you want.

C.S.:  Okay, sure.

MR. SELZNICK:  Okay.  Now, do you recognize this document?

C.S.:  Sort of, I guess.  Not really, but...

MR. SELZNICK:  Is a document that looks something like this the document that was left with you at the doorstep with the registration form?

C.S.:  I remember a document, like, with a bunch of people on it like you would see for a travel agency, like, smiling faces and a warm house, or something.  This looks like what was sent to me after I filed my first complaint wanting to get out of the contract.

MR. SELZNICK:  Okay.  So you are telling me this doesn't look like what was left to you at the doorstep?

C.S.:  Not to my memory, no.

MR. SELZNICK:  You don't know or you don't remember?

C.S.:  I don't remember, no.

MR. SELZNICK:  You can just put that back in the slot for the moment.

And if we look now, flip to the next page in your binder?

C.S.:  Yes.

MR. SELZNICK:  It says "Certificate/Business Cards, Binder 1, Summitt Energy Sales Kit, Tab 3A".  If you go to tab 3A of the sales kit binder, you will see a small form there.  Can you pull it out and take a look at that?  Do you recognize this document?

C.S.:  No.

MR. SELZNICK:  Okay.  So you don't recall this having been left with you at the door?

C.S.:  No.  Unfortunately, it might have been left with A.H., but, no --

MR. SELZNICK:  Can you repeat that?  I didn't hear.

C.S.:  This might have been left with A.H.  This document has never been in my hand before.

MR. SELZNICK:  Okay.  So when the two of you were at the door, who did the sales representative hand the registration form and any other documents to?

C.S.:  It must have been A.H., because it wasn't me, if this was all handed over.

MR. SELZNICK:  And if you would turn to the next page on the -- your index binder there?

C.S.:  Yes.

MR. SELZNICK:  It says, "OEA Brochure, Binder 1, Summitt Energy Sales Kit, Tab 4".  If you would go to tab 4 for the moment and pull out that document, take a look at that.  Does that look familiar to you at all?

C.S.:  No.

MR. SELZNICK:  Okay.  So you haven't seen this document before called "Important information about customer choice from Ontario's energy retailers"?

C.S.:  No, absolutely -- is this how it actually comes, or is it in a colour brochure, because, no, I have never seen this before, ever.  Even looking back in our files now, no, this doesn't even come close to ringing a bell.

MR. SELZNICK:  Your evidence is that whatever was given might have been given to A.H.?

C.S.:  Possibly, but I have been through our files and, to date, this does not show up anywhere in our housing filing system.

MR. SELZNICK:  Okay.  If you would put it back in the binder?

C.S.:  Sure.

MR. SELZNICK:  Then on the sales kit binder, if -- you are now at tab 5.  Would you turn to the next page?  And you will see some photographs.  I just want to walk through these photographs very quickly with you.

C.S.:  Sure.

MR. SELZNICK:  What month did he come to see you at the house?

C.S.:  March.  It would have been winter, I guess.

MR. SELZNICK:  Tab 1 is a T-shirt.  Tab 1 is sort of the T-shirt?

C.S.:  Hmm-hmm.

MR. SELZNICK:  I take it the representative wasn't wearing something like that at the time, because it was probably too -- 

C.S.:  His jacket never came off.

MR. SELZNICK:  Let's pass through the first several, which are T-shirts.  Keep flipping there, and I will tell you which page to stop at.  Why don't you stop at page 9 for a moment?  You mentioned before he was wearing a ball cap of some kind.  Could that be the ball cap he was wearing?

C.S.:  No.  It was black.

MR. SELZNICK:  Not dark blue like this?

C.S.:  No.  It was black.

MR. SELZNICK:  Turn to the next page.  You don't recall if it had any writing on the ball cap?

C.S.:  Again, I don't -- it had writing.  Whether it was a logo, it had writing.  It had something on the hat, but it was a black -- and I know it was a black, loose-fitting -- like, it looked too small for his head.  It was a black hat with some writing on it.

MR. SELZNICK:  Was it a baseball hat or some other kind of hat?

C.S.:  No, it was a baseball-style cap with the rim, with the button on the top, but -- yeah.

MR. SELZNICK:  You can't recall the logo?

C.S.:  No, unfortunately not.

MR. SELZNICK:  Keep going.  It is obviously not the green one, then?

C.S.:  No.  

MR. SELZNICK:  Now, let's look at these jackets for a moment.

C.S.:  Is there a green one?  No, no.

MR. SELZNICK:  I'm looking at page 11 of that tab.

C.S.:  Yes.

MR. SELZNICK:  Was he wearing a jacket somewhat like this?

C.S.:  Um..., geez.  Could have been.  Like I said, he was wearing a black jacket.

MR. SELZNICK:  It could have been like this?

C.S.:  It could have been.  Like I said, 100 percent he was wearing a black jacket.

MR. SELZNICK:  Look at the next page.  Could it have been something like that?

C.S.:  That's the fleece, but it was black.  He was wearing a black jacket.  Whether it was the fleece, like the fuzzy material like this...

MR. SELZNICK:  It looked like that, though, that type of material?

C.S.:  No.  That, to me -- maybe I don't know my terms.  You know fleece, the fuzzy inside liner of an outdoor jacket, you know what I am talking about?  This is gray.  It was black.  Whether it was a black glossy material or black fuzzy material, it was black.

MR. SELZNICK:  Yes.  The next page, 13, could it be something like this?

C.S.:  No.  That is a parka.  That looks huge.

MR. SELZNICK:  Okay.  And it wasn't the toque in the next picture, I take it?

C.S.:  Absolutely not.

MR. SELZNICK:  Would you go to tab 6 for the moment?

C.S.:  Tab 6?

MR. SELZNICK:  The next tab there.  You will see, if you would just take it out, it is a sample of a little badge, a card thing on a clip.  If you would pull it out of the holder?

C.S.:  Hmm-hmm.

MR. SELZNICK:  Disregard the fact that there is a photograph there and there is a name.  That is just for sizing purposes.

C.S.:  Sure.

MR. SELZNICK:  The name of the person is fictitious and his particular registration.  Was the agent who came to you wearing a badge like this?

C.S.:  I believe he was.

MR. SELZNICK:  Okay.  And did the badge have the references to the two OEB licence numbers on it; do you recall?

C.S.:  That is really difficult.  No.  It might have.  There is no way I would have even looked for these numbers, even if I wanted to.

MR. SELZNICK:  He was wearing a badge in your recollection, and the badge was something like this?

C.S.:  I testified he had a badge.  I think I was clear on that.  He had a white badge, and I think it was on his left chest.

MR. SELZNICK:  Was it something like this?

C.S.:  Yes.

MR. SELZNICK:  Okay.  You can put that back into the slip.

Okay.  Now, as I -- oh, did the representatives also have some newspaper clippings with him?

C.S.:  I wouldn't say a newspaper clipping.  He had, like, a 5-by-8 white sheet of paper with a header on it that said "Milton hydro rates to increase".

MR. SELZNICK:  Did it look like to like you an excerpt from a newspaper?

C.S.:  Yes.  It looked like something out of -- like, an advert that you would find in a newspaper.


MR. SELZNICK:  Okay.

And can you -- the -- whatever you received at the door, I guess after the sales call, you took in -- and who really had control of that for the next little while?  Was it you or was it A.H.?

C.S.:  "Control" is not really the word I would use.  A.H. would have filed it with the paperwork upstairs, because we were still just getting settled.

MR. SELZNICK:  You just put it away.  Nobody even looked at it right away?

C.S.:  Not for a couple of days at least, because there was just so much going on at the time.

MR. SELZNICK:  So it was a couple of days or...

C.S.:  If you are looking for a specific, I can't give you a specific.  It wasn't a month.  Whether it was a day, 24 hours, 72 hours, um....

MR. SELZNICK:  Okay.  Let's go back to the form and your own binder, which is tab A.

C.S.:  Yes.

MR. SELZNICK:  If you can't read the fine print, we can always go back to the version in the copy, and you may need to.  I am going to ask you to look at some writing there.

C.S.:  What tab would I find that in?

MR. SELZNICK:  I will tell you right now.  It would be tab 1C -- 1E rather; 1E.  Then if you put these sort of side by side --

C.S.:  1E?

MR. SELZNICK:  1E.

C.S.:  Oh, I am on H.  Okay.  1E, yes.

MR. SELZNICK:  If you look at the very bottom in the larger type -- 

C.S.:  Yes.

MR. SELZNICK:  -- do you see the last sentence in the heavy print: 
"Please see the customer agreement and terms and conditions for your consumer rights and buyer's right to cancel."

C.S.:  Yes.

MR. SELZNICK:  If you look at the smaller print in the middle above the phone number insert?

C.S.:  Yes.

MR. SELZNICK:  Do you see where it says, in the middle there, that:
"This agreement will not be in effect unless I reaffirm in accordance with section 88.9 of the Ontario Energy Board Act after the 10th day and before the 61st day following the date on which I receive the written copy of this agreement."

C.S.:  Yes, I see that.

MR. SELZNICK:  So you and A.H. received this.  It is sort of put away, and I guess no one looked at this right away to make a determination that you can get out in the next day or the next week?

C.S.:  No.  That's why I feel so naive, but, no, we didn't.

MR. SELZNICK:  So if you wouldn't mind now, let's go back to your binder.  I don't really have to look at that sales kit binder anymore for the moment.

C.S.:  Okay.

MR. SELZNICK:  Let's go back to your binder.  I would ask you to go to, for the moment -- there are -- tab I of your binder.

C.S.:  Yes.

MR. SELZNICK:  These are quite a number of  telephone -- transcriptions of telephone calls.  I think in your binder they will be in the right order.

I apologize again to the Panel.  Theirs may be out of order slightly.

But I am going to very quickly -- we are not going to spend a lot of time on each one, but I am just going to walk through some of these, because I have to get something straight in the chronology because I am not sure I understand all of your evidence without this.  

So the first transcription -- have you seen these transcriptions before?  Have you had a chance to look at them?

C.S.:  Just like half an hour, when I arrived here today. 

MR. SELZNICK:  I can tell you if you want to hear the original ones, if you are concerned about what was said here and it might not be accurate, we can have them.  We can play them for you.  It's --

C.S.:  No, I browsed them, and I remember where I was when this conversation took place. 

MR. SELZNICK:  So the first one, we don't really have to spend a lot of time with -- it is "Reaff call and  MP3" –- because that is a call between A.H. and Summitt Energy by which the contract was reaffirmed.  So just flip over those pages.  We'll --

C.S.:  A.H. is the affirmation one?

MR. SELZNICK:  That's the first one.  It says –

C.S.:  Okay.  That is not first in mine.  You'll have to give me a second. 

MR. SELZNICK:  Turn over that.  You really don't have to look at that.

The first one I want to look at is the --

MS. GONSALVES:  Sorry, Mr. Selznick, I think the witness's has not been reordered.

MR. SELZNICK:  Can you find the transcript in your book --

C.S.:  The affirmation call?

MR. SELZNICK:  No, no.  Find the transcript.  In the third line that says "date and time of call"?

C.S.:  Yes.

MR. SELZNICK:  It says "2009/05/25 at 3:03 p.m."

C.S.:  "05/25" --


MR. SELZNICK:  Right, at 3:03 p.m.

And if it is easier for you, I can have a student quickly re-sort that if it is easier for you.  I don't really want to spend a lot of time on it. 

C.S.:  "05/25 at 3:03 p.m."?

MR. SELZNICK:  Yes.  This is a transcript of a call -- if you want to take a quick look at it -- that you purportedly made to Summitt Energy, from Summitt Energy's records.

This call is a couple of pages, and essentially in the fourth sort of group of comments you see:

"Customer:  And I am just calling.  It hasn't gone through yet, and we don't want it to go through.  We are not interested."

Do you see that comment?  Okay.  

This is on September -– sorry, on May 25th, and the contract had been signed, the registration had been signed on -- was that March 10th, 2009.  So April, May, like three months later, you, roughly, called?  Three months later, roughly?  April, May?  March, April, May?  Is that a rough time frame?

C.S.:  Six weeks.  

MR. SELZNICK:  Okay.  So you are calling to say it hasn't gone through yet and we don't want to have to go through it.  We are not interested.  

Now, the call continues on the next page, if you look at the second page?

C.S.:  Yes.  

MR. SELZNICK:  The Summitt Energy rep talks about it with you, and he basically tells you if it hasn't started, here is all you have to do.  If it hasn't started and it has just been, like, recently, just send in an e-mail or fax and it will be cancelled; correct? 

That's what this call was about, or started to be?

C.S.:  Yes, I see it right here.


MR. SELZNICK:  If you go to the second page, you, in about the third interchange, again, your statement is:

"Since it hasn't started, right?  This is only -- that's the reason I am allowed to get out of it."

And it doesn't seem like you know there had been an affirmation call; is that a fair assessment at this juncture?

C.S.:  No, I thought I mentioned that I had no knowledge there was going to be an affirmation call.  When I was told there was one, I immediately called –- well, I called A.H. and said:  Do you know anything about this affirmation call?  And I was completely taken -- 

MR. SELZNICK:  Did she say she had recalled having an affirmation call?

C.S.:  From my recollection -- from my memory, she said:  Well, somebody did call me.  That might have been what it was, along those lines. 

MR. SELZNICK:  She didn't recall the call?  

C.S.:  I don't know what she –- if she recalled.  I am just telling you what our conversation was about. 

MR. SELZNICK:  So the -- we finish that call.

C.S.:  Mm-hmm. 

MR. SELZNICK:  And then there is another call on that same day, about 45 minutes later, at 3:49 p.m.  Do you see that one?  You will have to fish around there.  It is 2009/05/25 at 3:49?

C.S.:  Sure.  

MR. SELZNICK:  You are calling back.  Okay?  And you are saying here:
"I am just looking for a copy of my reaffirmation call.  I don't think I received it yet."


And there is a back-and-forth with the agent about that.

C.S.:  Mm-hmm. 

MR. SELZNICK:  Okay?  Go to page 2.  

And we haven't heard anything yet in these calls about anything that happened at the door from the agent or anything about what the agent said to you.  You are calling simply to get out of this contract, if I am -- you want to get out of the contract and you don't believe there is a reaffirmation call to this point.  There is no reference to whatever the agent told you at the door; is that correct?

C.S.:  Okay.

MR. SELZNICK:  Go to page 2.  

C.S.:  Are you asking a question here?

MR. SELZNICK:  I am asking you a question.  There is nothing so far in the previous call or this call that has anything to do with the agent in this case?

Your other call was about reaffirmation and:  How do I get out of this contract?  and I don't think I had a reaffirmation call.

C.S.:  Without reading the whole conversation, it sounds like -- 

MR. SELZNICK:  Take a moment if you want to do that, because I want to just -- I don't see anything so far.  I am asking if you agree with me that deals with the agent conduct -- 

C.S.:  The call at 3:03 looks like it was between Summitt and A.H. 

The call at 3:49 sounds like it was between me and Summitt, following my conversation with A.H., and that we both agreed we didn't know anything about an affirmation call taking place.

MR. SELZNICK:  I can play these if you want, but it doesn't change the point I am making. 

C.S.:  I've heard the affirmation call. 

MR. SELZNICK:  No, I am not talking about the affirmation call.  I am saying in this call, whether it is from you or it is from A.H., there is no mention of any conduct by the agent at the 3:03 call on May 25th; is that correct?  You just want to get out of the contract?

C.S.:  I have to read the whole conversation. 

MR. SELZNICK:  I encourage you to.  I need an answer to that question.  

C.S.:  It sounds like -- from this conversation, it sounds like -- 

MR. SELZNICK:  I am asking a very simple question.  I am asking:  In the conversation at 3:03 on May 25th, 2005, did you complain about the agent's conduct? 

C.S.:  By the words used, no, it doesn't sound like it.  It sounds like we were trying to proceed with getting out of the contract.

MR. SELZNICK:  Thank you.

Now, go to the call at 3:49 on that same day, some 40 minutes, 45 minutes later. 

C.S.:  Yes.

MR. SELZNICK:  Okay.  Now, if you're on the second back-and-forth line here, this is you speaking, or you or A.H. speaking.

C.S.:  Mm-hmm.

MR. SELZNICK:  It says:

"Hi there.  I am just looking for a copy of my reaffirmation call, that I don't think I received yet."

Do you see that?

C.S.:  Yes.

MR. SELZNICK:  There is a conversation back and forth.  

C.S.:  Yes. 

MR. SELZNICK:  If you go to page 2, about, one, two, three -- five groups of conversations, like, from the bottom.  It says "customer."

So you have now a conversation?

C.S.:  Mm-hmm. 

MR. SELZNICK:

"I don't think she is on the contract in a way that she has authority to do that."

Do you see that line?

C.S.:  Yes, I do.

MR. SELZNICK:  So you still don't have any comments about agent conduct.  And I don't want to sort of change your words too much, but you agree with me the first attempt to get out of this contract is you don't think there has been a reaffirmation call, so it hasn't gone through.  Can I get out of the contract?  Is that a fair -–

C.S.:  This conversation wasn't about the agent's conduct.


MR. SELZNICK:  No, no.  All right, but hear me out.

The first set of calls you listen to so far have been your conversations with Summitt Energy about getting out of the contract, because you hadn't thought it had gone through yet.  That is the way it started.

Then they tell you it is a reaffirmation call, and you want the reaffirmation call.  

And they tell you the reaffirmation call was made by A.H. and your comment is:
"I don't think she is on the contract in the way that she has authority to do that."

Do you see that?

C.S.:  Okay. 

MR. SELZNICK:  But your advice today was that she was at the door with you, and she signed it with your consent, I take it?

C.S.:  She signed the document.  Sure.  

MR. SELZNICK:  Right.  Now, go to the next page.  This is one of the reasons why I didn't want to have both of you here.  We now hear on the second sort of line -- group of customers here, that after the agent says:  Well, you know, the spouse and the other owner -– or the other person in the house can sign.

You now tell us that:  Well, okay, that's where we are heading and with this cancellation agreement, because we are parting ways and obviously this isn't, you know -- we are trying to close off all ties and everything.  I don't know how to say it.  

I mean it sounds like you and her are breaking up.  This is what the inference of the call is.

C.S.:  Yeah.

MR. SELZNICK:  You didn't have authority, so -- 

C.S.:  If you would like to delve into my personal relationship with her, it was –-


MR. SOMMERVILLE:  We have no need to do that.

MR. SELZNICK:  No need to do that.  I am just suggesting that so far we have heard three different versions of why to get out of this contract.  One, that you didn't affirm; two, she didn't have authority to affirm; and now we want to break up and get out of this contract.

C.S.:  That is your -– that is how you are looking at it.  These conversations are all about different topics.  The ones you are talking about are about a reaffirmation call, that if you look at the time lines, in one day I was told there is a reaffirmation call.  It took place.  And this is brand new information to me.

So you are right.  I am going to call back and get as much information about this reaffirmation call business as I can.  Every time I call them -- 

MR. SELZNICK:  But you --

C.S.:  Hold on.  Every time I call them, I am not going to bring up the agent's conduct.  I am going to try not to bring up that he provided this document.

MR. SELZNICK:  You have to answer my questions in this cross-examination or we will be here for a long time.

C.S.:  Okay. 

MR. SELZNICK:  All I am saying is, until this point, there has been no mention of agent conduct; is that correct?

C.S.:  I didn't know -- no.  From what I can see -- 

MR. SELZNICK:  It is a "yes" or "no" question.  There was or there wasn't.

C.S.:  From the conversation?  

MR. SELZNICK: Yes.

MR. SOMMERVILLE:  The transcripts speak for themselves, Mr. Selznick.  We do not need to belabour that point again and again.  The transcript speaks for itself.  You can put the proposition to the witness:  Did you complain about conduct?

And, believe me, Mr. Tunley will correct you if there is a reference in there to that effect.  So that is a much tighter, more effective and necessary way for us to proceed.

MR. SELZNICK:  All right.  My apologies.

I will ask you to go to the next page.

C.S.:  Okay.

MR. SELZNICK:  The next page, a little bit from the bottom, about --

C.S.:  Are we still on -- I flipped pages.  Are we still at 3:49?

MR. SELZNICK:  We are on page 4 of the 3:49 p.m. call.

C.S.:  Okay.

MR. SELZNICK:  On page 4, the fifth group from the bottom, the Summitt agent says:
"I will send this information out right now.  Is there anything else I can assist you with?"

Okay.  And that information was the call, the recording?

C.S.:  Voice recording.

MR. SELZNICK:  He asks if there is anything else he can assist you with, and you didn't at that time mention the agent conduct, did you?

C.S.:  From the transcripts, it doesn't look like I did.

MR. SELZNICK:  Thank you.  Now, if we go now to the call of the same day, 4:26 p.m., okay?

C.S.:  Sure.

MR. SELZNICK:  Now, if you go to the second page, there is a conversation here about getting out of the contract by paying the liquidated damages to get out of the contract.  Do you see about, "Customer:  I am looking at", and someone says: 
"It is not on the contract.  It is on the brochure.  It is liquidated damages.  That is what the formula is."  

Then you respond --

C.S.:  I am looking...  Okay, there is me, "I am looking at..."  You want me to look below that?

MR. SELZNICK:  It says, "I am looking at".

C.S.:  Yes.

MR. SELZNICK:  They respond:
"It is not on the contract.  It is on the brochure.  It is liquidated damages.  That's what the formula is."

Do you see that?

C.S.:  Okay.

MR. SELZNICK:  You respond:
"Liquidated damages, okay.  I am looking at it.  It says 0.19 cents of dollar per kilowatt or estimated electricity consumption.  We have only lived here for three months."

But you were looking at something that said that; isn't that correct?

C.S.:  Yes, by those -- yes.

MR. SELZNICK:  If we go to the brochure that I pointed out that you said you hadn't seen, and in your material --

C.S.:  My material or yours?

MR. SELZNICK:  No, in the sales kit, in 2C.  You may be good with numbers, but nobody is that the good to have these off the top of their head without something in front of them.

C.S.:  2C?  There is a C, there is a 2.  Okay, I see 2C.

MR. SELZNICK:  What is it?  I got the wrong one.  Excuse me.  So if you take that out for a second?

C.S.:  Okay.

MR. SELZNICK:  And at the top, it just opens.  So the panels open.  Paragraph 8 at the top of the third panel, "Liquidated Damages".

C.S.:  Paragraph 9?

MR. SELZNICK:  Right.

C.S.:  Okay.

MR. SELZNICK:  So can we say this is the document you had and you were reading from?

C.S.:  I cannot say with certainty.  I think if we... I don't remember this document.  I don't remember a document.  What I said was with some smiling families and faces, but if this is what I referred to, then I guess it is.  I don't remember.  But obviously I got my information from somewhere.

MR. SELZNICK:  Okay.  Now if we can go back to your transcript?

C.S.:  Sure.

MR. SELZNICK:  We just have too much here to continue through.  The next page.

C.S.:  In my book?

MR. SELZNICK:  Of the transcript, yes.

C.S.:  Okay.

MR. SELZNICK:  Top of page 3, where you sort of say "All right", in that paragraph, at the end of that paragraph, the last two sentences, you say:
"I signed into an agreement at 37.9 cents cubic metres.  The going rate is 21 cents.  Why would I ever agree to 37.9 cents?"

Do you see that?

C.S.:  Yes.

MR. SELZNICK:  Next page, and we are on page 4.


C.S.:  Hmm-hmm.

MR. SELZNICK:  Okay.  The customer response in the second paragraph from the bottom:
"I spoke to my mother and she is at Direct Energy.  She just re-signed for a fixed term of the same amount.  Call them back -- that -- because I just got off the phone.  She said, No, call them back.  They said fine.  You know what?  You are right.  That's a terrible -- right, and at least they bumped it 6 cents down to 33.  That's why I'm basically calling you.  They just took her from 38 cents and they dropped her to 30 cents."

Your complaint, if I am correct here, is that you are paying too much; is that right?

C.S.:  Are you taking it as a whole or in this particular conversation?

MR. SELZNICK:  Your complaint here is you are paying too much.  If they would have dropped it to 33 cents, would you be satisfied today?

C.S.:  Are you talking about this conversation or as a whole?

MR. SELZNICK:  This conversation.

C.S.:  This conversation?  I'm sorry, I would have to read the whole thing, if you would like me to.

MR. SELZNICK:  I am asking about one paragraph.  If you feel you have to put it in context by reading more, I am in your hands on that, but I think it is pretty clear on this paragraph: 
"That's why I am basically calling you.  Like, they just took her from 38 and they dropped it to 33 cents."

C.S.:  Well, like I say in the middle of page 3, of course I am concerned about the price.  I don't hide that fact.

MR. SELZNICK:  I am not suggesting you are, but I am saying -- I am just trying to get a "yes" or "no" answer, if your complaint is about the cost to you.

You are paying too much?  That is the complaint I get from this call.

C.S.:  From this call?

MR. SELZNICK: Yes.

C.S.:  My concern is the cost.

MR. SELZNICK:  Right.  

C.S.:  But the reason I am here today is because I was lied to at the door.

MR. SELZNICK:  And your mother -- wait.  There is no comments about that yet.  We will get to that, okay?  Your comment here is your mother got a reduction from Direct Energy, and you were looking for that from Summitt Energy; is that correct?

C.S.:  I was...geez.  I am going to have to read the conversation to take it into context.

What ask your question again?

MR. SELZNICK:  My question is:  This e-mail -- this voice mail -- this e-mail, this transcript, your concern is the costs that you are being charged.  Your mother got a reduction at Direct Energy and -- 

C.S.:  Regardless of my mother.  I don't want to hear what my mother had to say.  It is all on paper here.  Yes, my concern was the cost, sure.

MR. SELZNICK:  Next call is at June 4th at 5:35, 09/06/04.

C.S.:  Sure.

MR. SELZNICK:  This call is basically that they found -- they found the voice mail, but the person who sends it to you has left for the day, so they will get back to you.  Fair enough?  Still no complaint about agent conduct; correct?

C.S.:  If it is not on the paper, I guess I didn't say it during that conversation.

MR. SELZNICK:  Then you have a call the next day, June 5th, at 2:07.

C.S.:  Yes.

MR. SELZNICK:  And it is actually a call to you from Summitt Energy, the gentleman named here, and he plays the reaffirmation call.

C.S.:  Okay.

MR. SELZNICK:  We don't have to go through that, because it was all done before.  Okay.  Now, go to page 3 of this.

See at the bottom:
"Customer:  Well, I am still going to proceed with trying to get out of this, because the guy who came to the door, the sales rep, showed us a document saying there is a guaranteed hike, increase." 

Okay?

C.S.:  Okay.

MR. SELZNICK:  This is the first time in this litany of calls we have talked about that you have talked about what the sale rep told you at the door; isn't that correct?

C.S.:  I don't know.  I am going to go back and look at all of the calls.

MR. SELZNICK:  We have just done that.


C.S.:  What is the date of the call we're talking about? 

MR. SELZNICK:  All we are talking about right now is June 5th, 2009 at 2:07 p.m.  


C.S.:  In the other room, I noticed -- I was reading a phone conversation.  I didn't catch the date, and it made me chuckle, because I had, from -- it showed me mentioning that I was lied to at the door, and I can't seem to find it.


MR. SELZNICK:  Well, keep going through here, because I am sure it will come up, but at this point, this is in the calls we have just looked at, this is the first time you say:

"Well, I am still going to proceed with trying to get out of this, because the guy who came to the door, the sales rep showed us a document saying there was a guaranteed rate increase."


This is the first time in these conversations -- and we have gone through this already, they're not long 

calls --


C.S.:  Right. 


MR. SELZNICK:  -- where you mentioned that.  I am just asking you to confirm or deny that.  


C.S.:  Based on the fact these conversations are regarding a reaffirmation call, there was no other mention -- I was never asked about salesman conduct.  I didn't know it was an issue.  That I will say that this, I guess, based on the dates and times, that that would be correct. 


MR. SELZNICK:  Thank you.  Now, if you continue in this same conversation because it goes on at some length.  Go to page 7.  You are having a back-and-forth with the Summitt agent on the telephone. 


We are at the middle of the page, roughly, where the customer's comment --


C.S.:  Middle of the page?


MR. SELZNICK:  Are you on page 7 there?


C.S.:  Mm-hmm.


MR. SELZNICK:  It says:

"Customer:  Like I said, I have no problem with the electricity.  I am happy to lock in with that.  I am happy to, but I am a little iffy about the gas.  I would not, had I known how to read my gas bill after living in this house for a month and a half."


So isn't it clear that here, you are okay with the electricity price?  It was the gas that bothered you.  


C.S.:  Well, at this point in time I had done research and realized I had no chance of getting out of this contract.


Summitt didn't care that I was -- I didn't know how to read the bill, that I was new to this whole environment.  


That, without reading the whole conversation, the way I feel -- the way this conversation took place is the way I feel today.  And that is I had just given up.  I had just given up.  I compared their rates to Milton's electricity rates, and just thought:  Well, I am screwed.  So I might as well just try and find another way out, because nothing else is going to seem to work.


MR. SELZNICK:  Let me take you to the next telephone call, which is on August 10th, 2009, at 4:07 p.m. 


C.S.:  I have August -- I have August 18th. 


MR. SELZNICK: "2009/08/10 at 4:07 p.m."?


C.S.:  June... June.  May... May... May, 


MR. SELZNICK:  If you need some assistance, we can have someone find that for you.  


MR. DUFFY:  I think it is the very first one under that tab; is that right?  August 10th?  Try that. 


C.S.:  Yeah, August 10th, 4:07.  Thank you. 


MR. SELZNICK:  You will see halfway down, where it says "customer"?  That is you. 


C.S.:  Mm-hmm. 


MR. SELZNICK:  And if you want to read the whole thing, you can read it but I have highlighted that:

"Um, well, now here is the problem, is your agent, misrepresentation of your company.  I signed a contract, and now I am fuming and my lawyer, first of all, has advised that I have, one, breach of contract, two, false advertising against you guys."


Do you see that?


C.S.:  Mm-hmm.  


MR. SELZNICK:  Now, in this litany of cases -- of calls is the first time you have mentioned agent conduct in that fashion; is that correct?  


C.S.:  Yes.  If it doesn't show up anywhere else, I would say so. 


MR. SELZNICK:  Go to -- continue in these e-mails, the next one is -- 


C.S.:  But this is -- this is August.  By now, I had already been in touch with Ontario Energy Board, and realized -- and been asked what took place at the door.  And when I explained to them, I realized that something had gone wrong that shouldn't have.  That's why it was so long in bringing it up.


MR. SELZNICK:  Insofar as Summitt Energy is concerned, this is the first time you have expressed to them that issue; correct?  In the other litany -- and I don't want to go back over all of the calls – you, I think, feel comfortable, as you've told us, that you hadn't mentioned it until this point in time?


C.S.:  Yeah, because I didn't know it was relevant.  


MR. SELZNICK:  Okay.  Go now to the telephone call of September 22nd, 2009 at 5:18 p.m. 


C.S.:  Yes.


MR. SELZNICK:  So you are still calling.  And you wonder if anything can be done, and the Summitt agent talks about the blend-and-extend program at Summitt. 


So despite saying you had a lawyer and you were thinking about you had a case and all of these types of things, you are now calling back about what could be done, and they mentioned this blend-and-extend program to you.


C.S.:  Yes.  This is, I think -- hold on.  


So you can see my second note.  I waited the two quarters, like, I waited to third quarter.  That's because one of the reps for Summitt told me to wait that long.  


MR. SELZNICK:  I am just asking you, this call, he's talking bout a blend-and-extend program; isn't that correct?  


C.S.:  Oh, sorry.  I just read it.  I'm sorry.  


MR. SELZNICK:  That is in the first –- the second Summitt reference.  


C.S.:  Yes.  Okay.  Sorry. 


MR. SELZNICK:  If you continue to the next telephone call, the September 23, '09 at 10:41, this is the telephone call -- there is a reference here, September 23rd, 2009, 10:41.


Now, this is the telephone -- the transcript of the telephone call that you made to the Ontario Energy Board.  Okay?  So this is not from a Summitt Energy records.  This is from the disclosure provided by the Ontario Energy Board 


C.S.:  Okay.


MR. SELZNICK:  In this particular case.  All right.


Now, you just told us you had already been in touch with the Ontario Energy Board on the previous call and that was on the 22nd, but this is the 23rd.  This is the day after, so –-


C.S.:  Well, I apologize.  I did mention I had spoken to Milton Hydro.  Maybe I am getting my people confused.  Maybe it was the Milton Hydro.  I apologize.


MR. SELZNICK:  So you hadn't made a call, but -- 


C.S.:  Somebody gave me the Ontario Energy Board phone number, and if it wasn't the Ontario Energy Board, obviously it was the agent from Milton Hydro.  So obviously I got my people confused. 


MR. SELZNICK:  So can we agree that your first contact with the Ontario Energy Board is September 23rd, 2009?  


C.S.:  Based on the date provided, I would have to agree with that.


MR. SELZNICK:  All right.  Now, this is the call to the intake officer at the OEB.  And you can read it if you want.  I just want to point out a couple of things.


First of all, it is the Ontario Energy Board that answers the phone, not Summitt Energy. 


The very last conversation here at the bottom of the first page, it says:  

"Energy Board.  Is this for gas or electricity?"


See that reference?


C.S.:  Yes.


MR. SELZNICK:  They are asking you is it a call about or complaint about gas or electricity?


C.S.:  Mm-hmm. 


MR. SELZNICK:  Your answer is:

"Both.  Uh... the electricity, the difference is so negligible it doesn't even matter.  The gas is less than."


And the agent at the Energy Board says:

"Okay.  Let me put it this way.  Which are you complaining about?"


Your answer is:  "The gas".  


C.S.:  Mm-hmm.


MR. SELZNICK:  So you didn't make a complaint about electricity? 


C.S.:  No, I have already mentioned that their rate for electricity was -- is relatively on par.  It is the gas, and I have been clear about this, their gas rate.


And it says, in the second customer on the first page of this conversation, I reiterate again.  You always key keep bringing up that I am not mentioning agent misconduct.  I bring it up there, that the concern is I was lied to about the gas prices. 


MR. SELZNICK:  The agent misconduct is coming up at the end of these conversations, the chain of conversations, when -- I assert to you -- there is no other way you can find to get out of this contract.  


Let's just continue with this transcript, and we can be done with these things.


On the next page -- 


C.S.:  Sorry, can you repeat that?  What do you mean?


MR. SELZNICK:  I am just going to continue with going through this, because we can get on to other questions and end this fairly quickly. 


On page 2, we just talked about the conversation with the Energy Board where the Energy Board said:

"Okay.  Let's put this it this way:  Which are you complaining about, sir?"


And you said:  "The gas."  All right?


So if we turn to the next page, page 3, the intake officer is asking you for information, so, I take it, he can complete his form and give you appropriate advice.  


And the Energy Board says:  

"Did he leave you a copy of the contract?"


Your answer is:  "Yes, he did."  Do you see that?  


The Energy Board said:

"Did they contact you to reaffirm the contract?"


Your answer is:

"They did, and my girlfriend -- I listened to it and my girlfriend confirmed it."


And the Energy Board says:

"Well, that is it, you know.  It is all over right there."


Now, despite that, you filed -- this continues to file your complaint with the Board.  And that is where the transcripts end.  So --


C.S.:  Again, you are missing -- prior to that, again -- I already brought up -- prior to him even asking me or talking about the reaffirm, I already mentioned it in the second -- my second segment of conversation, I was lied to.  I was duped at the door.  I am going to keep --

MR. SELZNICK:  But the electricity was fine for you.  The duping was only about gas, I take it?

C.S.:  Well, Milton Hydro is gas, is it not?

MR. SELZNICK:  And let's ask now.  What were the words actually said to you at the doorstep by the agent?

C.S.:  How can I ever remember that unless I had a tape recorder?

MR. SELZNICK:  That is the issue today.  That is the issue today.

C.S.:  Is the issue not that he provided me with a document that said "Milton Hydro rates to increase"?

MR. SELZNICK:  We don't have that document with us.

C.S.:  Isn't that convenient?

MR. SELZNICK:  I am the one with the questions, I'm sorry.

Before you owned this house, were you a homeowner?

C.S.:  I was a renter.

MR. SELZNICK:  Did you pay gas and hydro utilities, electricity?

C.S.:  No, I did not.

MR. SELZNICK:  Who paid those?

C.S.:  The owner of the house.

MR. SELZNICK:  Okay.  And you never had seen gas and electricity bills?

C.S.:  Unfortunately not.

MR. SELZNICK:  Now, gas bills you receive now, I take it?

C.S.:  Yes.

MR. SELZNICK:  Where does Summitt Energy show up on that bill?

C.S.:  I think it is the second page, small print.  Oh --

MR. SELZNICK:  Is it the supplier of the product, the gas?

C.S.:  Yeah, something along those lines.  I should have brought them in.  I'm sorry.

MR. SELZNICK:  It shows a rate and amount that is consumed?

C.S.:  That sounds right.

MR. SELZNICK:  And are there other things on that bill, besides that --

C.S.:  There is a bar graph that shows, I think, whether it is my consumption or average consumption, along those lines.

MR. SELZNICK:  Are there transportation charges and other types of things on there?

C.S.:  Yeah, yeah.

MR. SELZNICK:  Do you know who those go to?

C.S.:  The fees, you mean?

MR. SELZNICK:  Yeah.

C.S.:  I am not --

MR. SELZNICK:  Do you know the portion -- do you know to whom the portion of the bill payment goes to, other than the reference to Summitt Energy on the supply line?

C.S.:  No, I can't say I do.

MR. SELZNICK:  Okay.  And on your electricity bill --

C.S.:  Yes.

MR. SELZNICK:  -- does it show the portion of the bill that is supplied by Summitt Energy?

C.S.:  To be honest, I just pay it.  It is there and I pay it.  I rarely -- it is not like my cell phone bill where I look at the charges to see if there is some mistake.

My hydro bill, I just look at it and I pay it.

MR. SELZNICK:  So you can't tell me that you know there is a provincial benefits line on your hydro bill?

C.S.:  No.  I'm sorry, I can't.

MR. SELZNICK:  So essentially you look at the bottom line of the bill and it is the total amount that is higher than you anticipate on both your gas and utility?

C.S.:  It is not higher than.  I don't have any -- like, again, this is my first.  I don't know.  I never had a bill before.  So I just pay it, and that was it.  In the first couple of months, I just did some rough calculations and thought I am paying so much X dollars more because of the rates.

No, I don't have an idea of what was normal.

MR. SELZNICK:  Just a couple of concluding statements.

After you made this complaint to the Ontario Energy Board, what occurred?  Did you receive something from Summitt Energy?

C.S.:  Um..., I don't think so.  I don't believe so.

MR. SELZNICK:  Did you hear back from them after you filed the form?

C.S.:  Well, with the Ontario Energy Board?

MR. SELZNICK:  Yes, when you made the complaint.  Did you hear back from them at all?

C.S.:  I don't believe so.

MR. SELZNICK:  That was in -- this last transcript, I believe, when you made the call to the Ontario Energy Board was September 23rd, 2009.  So you heard nothing after, and you didn't make any follow-up calls to them?

C.S.:  To the Ontario Energy Board?

MR. SELZNICK:  Yes.

C.S.:  Well, if I did, I guess -- I would think you would have had it here.

MR. SELZNICK:  I am just asking, because you made a complaint and it appears nothing happened.  So I am wondering whether you were contacted by the Ontario Energy Board.

C.S.:  Oh, obviously they did.  Someone contacted me.  It was a... It was longer than I -- I thought my -- to be honest, I remember the conversation of the complaint I filed with the Energy Board, and if you read the last -- no.  At the bottom of page 3, the gentleman on the phone became a little abrupt and, like, he was sick of talking to me.  

So to be honest, I thought the complaint was just going to be tossed out, because I was ad libbing.

Anyway, that doesn't matter.  I didn't think it was going to go anywhere, and then a while later, however long later a period of time went by, I was contacted.

MR. SELZNICK:  Was that in about March 2010?

C.S.:  I guess -- I don't remember the date, I'm sorry.

MR. SELZNICK:  When you were contacted, were you asked questions about the circumstance at the door?

C.S.:  Yes.  I think so.  I don't remember the conversation very well.

MR. SELZNICK:  You don't remember whether the person was telling you that they are filling out a form and asking you questions from a form --

C.S.:  Yes.  That sounds familiar.

MR. SELZNICK:  Did they ask you pointed questions about things like was he wearing a hat and was he wearing a badge?

C.S.:  I don't -- I don't remember.  I'm trying to just...

MR. SELZNICK:  I just want you to go -- and I just have a very few number of questions left and we will be done.

If you go back to your tab A on your registration form -- 

C.S.:  Yes.

MR. SELZNICK:  -- in your binder, you will see in the electricity section it says "utility accounts", and the actual utility number, account number, is blank there.  Do you see that?

C.S.:  The Enbridge account number?

MR. SELZNICK:  No, on the Summitt Energy  electricity -- not on the Union Gas, but where it says "Milton Hydro", and above Milton Hydro it says "utility account number".

C.S.:  Oh, yes.

MR. SELZNICK:  It is blank.

So can you tell me how Summitt Energy got your electricity account number?

C.S.:  To be honest, I seem to recall asking that question to myself or A.H.  I have no idea.

MR. SELZNICK:  You don't have any recollection?

C.S.:  No.  Like, I have no idea.  How did they?  I don't know.  I honestly have no idea.

MR. SELZNICK:  And you had your telephone call with the Ontario Energy Board concerning this witness interview in March or sometime in 2010.  That was separate and apart from the interview that A.H. had.

You weren't at the same room when that was occurring?

C.S.:  All right.  Can you back that up?  I'm starting to...

MR. SELZNICK:  I will end this in a few questions.

C.S.:  Just let me -- just give me a chance to -- I am still -- I have to get off this one.  I don't know how that account number -- how they got it.

So next question, please. 

MR. SELZNICK:  When you were contacted by the Ontario Energy Board in or about March 2010 --

C.S.:  Yes.

MR. SELZNICK:  -- and asked questions in preparation of your witness statement, did you answer those questions in the presence of A.H., or were you alone when you had that conversation?

C.S.:  No.  No.  I would have been alone.  We work two jobs, and when I am home it is rare that she is home.

MR. SELZNICK:  And I take it the Ontario Energy Board after that call, or at some intervening conversations, sent you a witness statement to sign?

C.S.:  Yes.

MR. SELZNICK:  Okay.  And that witness statement, did you make changes to it when you got it?

C.S.:  Just -- I don't think so, because I have been pretty adamant.  Anybody -- since this has gone on, I have been pretty clear on what I perceive as what happened.

I don't think I made any changes.

MR. SELZNICK:  All right.  And did you look at A.H.'s witness statement when it came in, as well?

C.S.:  Only when -- I think it was returned to us.  They returned it to -- they returned us the statements, and I think that was the first time I read it.

MR. SELZNICK:  Okay.

C.S.:  I am trying to... I don't think I read her statement, no.  I don't know.  I don't think I read her statement.

MR. SELZNICK:  All right.  Those are my questions.  Thank you.

MR. SOMMERVILLE:  Redirect, Ms. Gonsalves?

MS. GONSALVES:  Yes.  I will be very brief.
Re-Examination by Ms. Gonsalves:

MS. GONSALVES:  Sir, if you could turn back to the transcripts at tab I of the binder in front of you?

You will remember that Mr. Selznick took you through the various transcripts and asked you whether you had spoken about agent conduct in any of them up to a certain point.

Can you turn to the transcript at May 25th, 2009, 05/25, at 4:26 p.m.?

C.S.:  One second.  3:03 p.m.?

MS. GONSALVES:  4:26 p.m.

C.S.:  Okay.  May 25th, okay, 4:26.

MS. GONSALVES:  I believe in the statement that he put to you, Mr. Selznick had said that the issue of agent conduct hadn't come up until the June 5th call.

If you could turn in the transcript you have now open to page 3?

C.S.:  Yes.

MS. GONSALVES:  And the first comment at the top of the page, "All right.  Secondly".  Do you have that?

C.S.:  Hmm-hmm.

MS. GONSALVES:  You say there:   
"Now, I realize that the guy that I let in my house, feels like he was a thief."

When you made that statement, were you referring to the conduct of the agent when he came to your home?

C.S.:  Absolutely.  Again, I was told one thing.  I was showed -- showed one -- showed one document.  I was told that the prices for the Milton Hydro were going to increase.  I was showed this document that we all agree isn't here at this time and that it wasn't given to me.  It was just wafted in front of me.  And yeah, that is how I got to where I am today, because I thought it was, you know, it was a real -- a real document, a real representation of Milton Hydro's rates.  

MS. GONSALVES:  Okay.  And then just my second area of questioning in redirect.

Mr. Selznick had asked you about your call to the Board on September 23rd, 2009.  

You don't need to go to the transcript, but I just wanted to remind you of the date of that call.  And he asked you whether you had heard anything from Summitt after that call.

I just wanted to then have you turn to tab D of your binder.

C.S.:  D, yes. 

MS. GONSALVES:  Yes.  And the second page is the letter of September 28th, 2009.  If you could just confirm for me you did receive that after you made your call to the Board on September 23rd.  

C.S.:  Yes.  Judging by the dates, yes.  

MS. GONSALVES:  Okay.

That is all I have for redirect. 

MR. SOMMERVILLE:  Any questions from Board Staff?  
Cross-Examination by Mr. Duffy:


MR. DUFFY:  I do have one question, and again, for clarification on the -- and this is more directed to counsel, and then if we need the witness. 

On the consumer complaint response form, this one is under tab G, on the portion that is filled out by Summitt, so it's the third page in.  It says:

"Called consumer to confirm receipt of complaint formally and discuss complaint details."

The response there from Summitt is: 
"Left message for the customer on September 24th, advising customer that Summitt Energy is looking into their complaint."

Again, we don't have a transcript of anything of that.  Is that correct, Mr. Selznick?  

MR. SELZNICK:  We don't have anything in these materials, no.  

MR. DUFFY:  Okay.  And I guess the question to the witness -- and you have probably answered this twice now -- but it says here they did call you September 24th.  Did you get any calls from Summitt after that, or did you call them back in response to that message that was left for you?  

C.S.:  Can you refresh my memory of the September 24th message?

MR. DUFFY:  I am afraid I don't have it.  It just simply says here -- but maybe that is something that counsel for Summitt can look into and see if they might be able to obtain that for us.  

MR. SELZNICK:  We can answer that in Ms. Girardi's evidence when she gives it.

MR. DUFFY:  Okay.  That will be fine.  Thank you.  

MR. SOMMERVILLE:  The Panel has no questions.  

MR. SELZNICK:  Sorry.  We can excuse this witness.  

MR. SOMMERVILLE:  Sir, you are excused.  Thank you very much.  

C.S.:  Thank you.  

[Witness withdraws]

MR. SOMMERVILLE:  We will reconvene tomorrow morning. 
Procedural Matters:


MR. SELZNICK:  May I make one point of order just quickly?  And maybe my friend and I -– because we have a very aggressive tentative witness schedule for tomorrow.  It is clear we are taking more than a half-hour. 

MR. SOMMERVILLE:  We are going to do better tomorrow, though.

MR. SELZNICK:  But I'm wondering whether, in fairness to the witnesses tomorrow, we cannot -- we can give some of the ones later in the day a better idea of their timing.  So we --

MR. SOMMERVILLE:  I would ask counsel to discuss that, but we need to move through these witnesses more quickly.  We do not need to be putting every specific reference to the witness.

You can make your point, Mr. Selznick, by putting the suggestion to the witness, and compliance staff counsel is perfectly capable of correcting you if your suggestion is incorrect.

So when you -- you can put those suggestions to the witnesses.  We don't need to go through the specific words of each transcript in order to establish that, those concepts.  And I expect that to change tomorrow.  

MS. HELT:  Mr. Sommerville, I can just advise that while these last two witnesses were giving their evidence, I did try and contact some of our witnesses scheduled tomorrow to find out their flexibility.  A number of them have already provided the summons to their employer, requesting the day off.  One of them has an 8-month-old baby and her husband is bringing her.

So I will do my best to ensure that there is some flexibility, if required, to minimize inconvenience. 

But I am also alerting you to the fact that many of them have set aside this time on the particular day to attend.

MR. SOMMERVILLE:  We are not slaves to our schedule, but we are intent on moving through the witnesses in an efficient way, both for their -- as a courtesy to them and proper use of their time, and a proper use of all of our time.

So we need to move through them quickly in every respect.  I expect all parties to do better in that respect tomorrow.

How many witnesses do we actually have scheduled for tomorrow?  

MS. HELT:  There are 10 witnesses scheduled.  

MR. SOMMERVILLE:  That is aggressive, but I think we need to try to make that.  How many for the next day?  

MS. HELT:  Six.

MR. SOMMERVILLE:  Okay.  So the 10 are caught into tomorrow?  Is that the idea?

MS. HELT:  That's right.  I am going to try -- there were three that are scheduled for the afternoon, that I will try and contact to see if they can come perhaps on another day.  So that way if we run late in the morning, then we can at least ensure that those first six witnesses we have scheduled -- 

MR. SOMMERVILLE:  So Tuesday, Wednesday, Thursday and Friday?

MS. HELT:  Well, the current schedule, maybe it would be helpful for me to advise you.  There are 10 scheduled for tomorrow, three for Wednesday -- I'm sorry, six for Wednesday, and three for Thursday.  

And so that would have us finishing, compliance counsel finishing with our evidence by mid-day Thursday.  Perhaps we can extend that to the end of the day Thursday.  

MR. SOMMERVILLE:  Let's try to work something out so that this balances somewhat.

When do you expect -- how do you expect your case to go in, Mr. Selznick?

MR. SELZNICK:  We have the agents who are under summons, and we are giving them daily advice of the day they are needed, but they have jobs as well.  I am trying to give them at least one day's notice of their requirement.

So I was going to have each of the agents speak, and I was going to have Ms. Gaetana Girardi take the stand on behalf of Summitt as chief compliance officer, to essentially deal with -- although each of the agents will speak to their cases -- to deal with the Summitt involvement with those cases and their remediation and things of that nature.

I think she is going to be a while, because she has to deal with both agent training and dealing with the Board and -- I don't want to belabour the time, but it is more than one-day's worth of evidence between the five witnesses and Ms. Girardi.

MR. SOMMERVILLE:  Okay.  

MR. SELZNICK:  Plus, I must add, we have an expert's report that we should have a draft from tomorrow, that we mentioned -- 

MR. SOMMERVILLE:  You mentioned at the motion hearing. 

MR. SELZNICK:  Yes.

MR. SOMMERVILLE:  Well, let's do the best we can to balance the rest of the week as much as possible.  We need to move through the witnesses much more quickly than we have today.  There is no reason why the basic information that these witnesses can impart couldn't be done much more expeditiously.

So with that in mind, let's do the best we can.  The Board's schedule is demanding.  We have -- to try to find available dates is going to be difficult, but it looks like we may have to do that.  So through Board Staff, we will need to start looking at that prospect, and if that sort of makes -- if we are going to go into another period, then, you know, sort of take another look at scheduling all around and see how it works out.

So we will adjourn until tomorrow morning at 9:30.  Thank you.  

--- Whereupon the hearing adjourned at 6:49 p.m.
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