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Wednesday, September 1, 2010

--- Upon commencing at 9:47 a.m.
Preliminary Matters:

MR. SOMMERVILLE:   Thank you.  Please be seated.  Good morning, everyone.  This is the third day of the Board's hearing evidence with respect to the notice of intention to make an order, which has been designated as EB-2010-0221.  We are hearing evidence from compliance staff and expect to hear, I would expect, a full day of testimony today.

And I think there have been some discussions with respect to scheduling matters going forward.  Let me indicate what my understanding of those discussions is.

As I understand it, compliance staff will be offering six witnesses today and four witnesses tomorrow, which should lead, especially if we maybe make some adjustments in our starting time, if we can manage that, to finish compliance case's staff, the evidentiary portion, their case by noon on Thursday.

The expectation would then be to have Summitt present its case starting on Thursday afternoon, with two of the agents who have been cited in the notice of intent, followed on Friday with three more agents.  And that leaves Ms. Girardi.

MR. SELZNICK:  There are, just to -- there may be two other witnesses, short witnesses --

MR. SOMMERVILLE:  I understand that.

MR. SELZNICK:  -- in addition to an expert, but the expert would be probably by way of report and could be accommodated at another time, but our view is -- and I think that is what the understanding is.  We have two agents who have accommodated their schedules and their work to be here starting about noon, just after noon, on Thursday, that are a total of seven of the cases involved here.

MR. SOMMERVILLE:  They are subject to subpoena, I think.

MR. SELZNICK:  They are, but they are appearing voluntarily.  I am not sending the police to pick them up.

On Friday, we have three agents scheduled, which are a total of 12 cases.  It is the equivalent in case load of the Tuesday of this week, and then I don't think we will get to Ms. Gaetana's (sic) evidence that day, nor -- we might be able to put one of the other witnesses we are thinking of in that day, a very short point.  We are trying to coordinate that now.

But Ms. Gaetana's evidence is significant, and I am sure Mr. Tunley would want to cross-examine her extensively.  I think her evidence would take a day to go in.  She has a presentation to make and other types of things to demonstrate.

MR. SOMMERVILLE:  Okay.

MR. SELZNICK:  And then we have the other experts.  So I just don't think in a day and a half it is realistic to say the entire side of Summitt's case will be put in.

MR. SOMMERVILLE:  I didn't think that was the expectation.  I was going to say that my expectation is that the following Wednesday -- the Board would make enquiries as to whether the following Wednesday would be available for hearing some portion of the Summitt case.

MR. SELZNICK:  It would be.  We have advised compliance staff.  I have given both board counsel and compliance counsel the Jewish holiday schedule for the next several weeks, and both Jason and I, or Mr. Beitchman and I, would have to leave by about 2:00, and that is sort of pushing it.  But I would start earlier on the Wednesday, if that would work.

MR. SOMMERVILLE:  Right.  So Wednesday, and we would be looking probably at Ms. Girardi's testimony on Wednesday.

MR. SELZNICK:  We would start her testimony that day.  I think we could do it in chunks where she could finish a portion within that time period.

MR. SOMMERVILLE:  You are suggesting we couldn't finish Ms. Girardi?

MR. SELZNICK:  We may.  It really depends on sort of timing and questions that come out of her presentations.  I do want to -- she wants to speak to all of the cases and certain anomalies, and there is questions I think the Board has about the contracts in certain of these cases that she will have answers for.

MR. SOMMERVILLE:  It is not certain the Board can sit next Wednesday, but we will make enquiries and report back to the parties about that.

MR. SELZNICK:  All right.  If possible, I would like it sooner than later, because there may be certain family politics that I would have to address for that day, so...

MR. SOMMERVILLE:  Yes.  We will get back to the parties today, if we can, Mr. Selznick.

MR. SELZNICK:  Thank you.

MR. SOMMERVILLE:  Yes.  So we have compliance staff's case ending tomorrow at noon, Summitt's case beginning afternoon on Thursday, possibly proceeding on next Wednesday.  And as to whether we need additional hearing time, we will make that determination at that point.

It's going to be difficult to find additional hearing time over the next period.  Given Ms. Hare and my schedule and other people's schedules, it is going to be difficult, but we will try to make this happen.

We would also probably be looking at written submissions in this case.  The Board, in lieu of questions -- and the Board will always reserve the right to bring parties back to answer questions with respect to any written submissions that have been made, but as a way to perhaps minimize that possibility, the Board may provide some direction to the parties about specific subject matters that the Board would particularly like parties to address.

So we will give that some consideration between now and -- hopefully the Board can sit next Wednesday.  We will make enquiries about that.  Typically, Wednesdays are not available for us to sit, but we will try to make an exception and we will report back.

So without further ado, and please excuse this rather esoteric discussion --

MR. TUNLEY:  If I may, Mr. Sommerville, while the witness is being sworn, just advise you I am very glad to hear of what you have told us.  I am hoping that one or two of the witnesses currently scheduled for Thursday morning could be moved forward to today, because with six witnesses, we may have time to accommodate more, so I am working on that.

In that event, there may be hearing time for my friend to start Thursday morning.

MR. SOMMERVILLE:  Okay.

MR. TUNLEY:  I have asked him to see if one of the agents could be available, and, if that is not possible - I understand they may be employed - maybe we could do the expert or one of these other additional witnesses and just get them out of the way.  I don't expect they will be very long.

MR. SOMMERVILLE:  Has the expert's report been filed?

MR. SELZNICK:  It hasn't been finalized.  We advised it would take about a week.  I have a draft, but I have been here, so it is impossible to take a look at it and get my client's comments on it.

In fairness, we will make enquiries, but -- and I accept Mr. Tunley's advice he is moving people around, but I am hearing that this morning.  As of last night, it was still on for Thursday when we spoke to these agents.  And the difference with the agents is one agent would be speaking to many cases as opposed to one case of many against an agent.  So we really need the person here.

MR. SOMMERVILLE:  I understand.  But I also understand that like witnesses for compliance staff, they are subject to subpoena.

MR. SELZNICK:  They are.

MR. SOMMERVILLE:  They can be required.

MR. SELZNICK:  They are, and we are trying to accommodate everybody, as well.

MR. SOMMERVILLE:  Fair enough.  I understand that, Mr. Selznick.  I don't mean that to sound more demanding than I mean it, but you know what I am saying.

We have a problem looking -- staring us in the face here, which has to do with finding hearing time and accommodating that.  So everybody is going to have to take a little water in the wine before we are finished.

MR. SELZNICK:  Just on one other matter, just before I before I forget, because Ms. Sinnott keeps minding me we do have the corrected times and dates of those calls from the witness V.T. -- T.V., and she has a correlation sheet, or she can give them to the parties orally, whichever you would prefer.

MR. SOMMERVILLE:  Now, is that sort of headed as a correction?  That's great.  That is very helpful.  If you could file that with Board Staff, and Board Staff will look after it, distributing it accordingly.

MR. SELZNICK:  Thank you.

MR. SOMMERVILLE:  Are there any other preliminary matters?

MR. TUNLEY:  No.

MR. SOMMERVILLE:  Perhaps the witness could be sworn.
J.M., AFFIRMED


MR. SOMMERVILLE:  Welcome, and thank you for coming today.

Ms. Helt will have some questions for you.  Then Mr. Selznick will have some questions on behalf of Summitt Energy. Board Staff may have some questions, and Ms. Hare and I may have some questions.

If at any time you are unsure about what to do or what to -- whether you should answer, or have any questions, just stop, ask me and I will help you as much as I can.

J.M.:  Okay.

MR. SOMMERVILLE:  Okay, thank you.  Ms. Helt.

MS. HELT:  Good morning, Members of the Panel.  This witness will be giving testimony with respect to the allegations set out in notice of intention to make an order against Summitt Energy Management Inc., paragraph 5.1.3.
Examination by Ms. Helt:


MS. HELT:  Good morning, Ms. M.  As I have indicated to you earlier this morning, in these proceedings I will be referring to you as Ms. M., and I would ask that any reference you make to the sales agent who you had an encounter with at your home, if you refer to him by his initials or simply as the agent.

J.M.:  Okay.

MS. HELT:  Thank you.

I believe you have two binders in front of you.  Can you just confirm that for me?  One should be marked "complainant witness binder, witness J.M. (2)."

J.M.:  Yes.

MS. HELT:  If I could ask Mr. Duffy if we could perhaps have that binder marked as an exhibit.

MR. DUFFY:  That will be marked as Exhibit K3.1.  And it is complainant witness binder, agent A.T., witness J.M., (2).

And the confidential version of that will also be marked as KX3.1.

EXHIBIT NO. K3.1:   Complainant witness binder, agent A.T., witness J.M. (2)

EXHIBIT NO. KX3.1:  Confidential version of complainant witness binder, agent A.T., witness J.M. (2)


MS. HELT:  Thank you, Mr. Duffy.

There should also be another binder before you, Ms. M., entitled:  "Summitt Energy sales kit."

J.M.:  Yes.

MS. HELT:  Thank you.

I understand that you are a homeowner in Toronto, Ontario; is that correct?

J.M.:  That's right.

MS. HELT:  And that you had purchased a new home in February of 2009?

J.M.:  That's right.

MS. HELT:  And the testimony that you are to give today is with respect to an incident involving a Summitt sales agent who attended at your home on February 28th, 2009?

J.M.:  Yes.

MS. HELT:  Can you describe how the incident began when the sales agent appeared at your door?

J.M.:  It was during the daytime and I was at home alone with my infant son.  And the agent rang the doorbell.  I went downstairs and could see him through the window in the front door.

And what I saw was a man by himself.  He was wearing a work shirt, a dark work shirt, and it had a badge or a logo on it.

And I recognized the logo as being a utility, Direct Energy or Enbridge.  I can't recall which one it was, but it was one of those two.

MS. HELT:  Was he wearing anything else?  Did he have a badge with him?

J.M.:  No.

MS. HELT:  Was he wearing a badge?

J.M.:  I did not see one.

MS. HELT:  Did he identify himself as being from Summitt Energy?

J.M.:  I opened the door to him, and he said he was from the gas company.

MS. HELT:  Did he mention Summitt Energy at all?

J.M.:  No, he did not.

MS. HELT:  When we were preparing for your evidence today, we reviewed certain articles of clothing as they're depicted in the Summitt Energy sales kit binder found at tab 5.  If I can ask you to please turn to tab 5 of that binder.

J.M.:  Yes, I see them.

MS. HELT:  Have you had an opportunity to review the photographs at this tab?

J.M.:  Yes, I have.

MS. HELT:  Can you identify any of these articles of clothing as being the clothing that the sales agent was wearing at the door?

J.M.:  He was wearing none of these.

MS. HELT:  None of the shirts or jackets or the hats?

J.M.:  That's correct.

MS. HELT:  Thank you.

And if I can ask you to turn to tab 6, please.

J.M.:  Yes.

MS. HELT:  There is a sample of a Summitt Energy badge.  Was the sales agent wearing a badge similar to this?

J.M.:  I don't recall seeing one.

MS. HELT:  You don't recall seeing any badge or this badge in particular?

J.M.:  I don't recall seeing any badge.  The only thing I saw was the logo on the shirt.

MS. HELT:  And you have indicated that it is your recollection that that logo was either Enbridge or Direct Energy?

J.M.:  That's right.

MS. HELT:  So when you opened the door, who did he say he represented?

J.M.:  He said he was from the gas company, and he was there to see whether I wanted to continue receiving gas service to the house.

MS. HELT:  And what did you reply?

J.M.:  I said yes.

MS. HELT:  Did he say anything else to you?

J.M.:  No.  I invited him in at that point.  He was carrying a clipboard, with some paper on it.

And we stood in the front hall of my house.  He was facing me, but I couldn't see what was on the clipboard.

And he said he just needed to update some information in the file.

MS. HELT:  What file was he referring to?

J.M.:  He didn't refer specifically to anything, just other than my gas file, I suppose, my gas account.

And he referred to the list that he had in front of him.

MS. HELT:  You say a list?  What sort of list was this?

J.M.:  Well, I recollect that it was a list of names, and from that list, he read off the full names of the previous owners of the house, the house that we had just bought; both the husband and the wife, first and last names.

And he said:  Is that correct?  And I said yes.  And he said:  We just need to update your information.

MS. HELT:  And what did he do with that form that he had on his clipboard?

J.M.:  Well, again, there was a list of names on the clipboard.  I don't recall him doing anything with the list.  But at that point he started filling out a form.  And he filled out the form; I did not fill out the form.

MS. HELT:  Did you see the form?

J.M.:  It's the registration form.

MS. HELT:  Did you see it while he was filling it out?

J.M.:  No.  He was -- it was facing him and I wasn't looking at it while he was filling it out.

MS. HELT:  If I could ask you to please turn to tab A of the complainant witness binder, you will see there that -- I will wait for you to turn to it.

J.M.:  Yes.

MS. HELT:  You will see there that there is a redacted form of the registration form.  And I am going to ask my colleague, Ms. Marijan, to show you an unredacted copy.

J.M.:  Okay.

[Ms. Marijan produces unredacted copy to witness.]

J.M.:  Yes, I see it.

MS. HELT:  Do you recognize the signature on this document?

J.M.:  Yes, I do.

MS. HELT:  And is that your signature?

J.M.:  Yes, it is.

MS. HELT:  And do you recall signing this document in front of the agent on February 28th?

J.M.:  Yes, I do.

MS. HELT:  Thank you.

This morning you provided to me, and I have provided it to my friend and the Panel Members have a copy of the document.

On the witness index binder or the witness evidence binder, at tab J, if I can ask you to turn to tab J, please.

This is another copy of the same registration form, but this has some handwritten notes that are reflected on this document and not on tab A.

Is this your original copy?

J.M.:  That's right.  This is a copy of the copy that I received.  So I received a carbon copy, and then the differences between those two versions were handwritten by the agent in front of me.

MS. HELT:  So if I can direct your attention to the box, the second box on this registration form, where it says "Summitt Energy Natural Gas Program" --

J.M.:  Yes.

MS. HELT:  -- there is a circle checked off, "five years at 37.9 cents," an "X" mark next to the Enbridge account, and then it appears to be a downward arrow and writing that I believe says "2014"; is that correct?

J.M.:  That's right.

MS. HELT:  And you say you saw the agent write this down.  Did he say what this meant when he was writing it down?

J.M.:  After I signed the form, he gave me my copy.  And with a pen, he referred to this information that you are asking me about now.

What he did was he underlined the "37.9 cents" as well as the "8.98 cents" below that.

MS. HELT:  In the "Summitt Energy Electricity Program" box?

J.M.:  That's right, yeah.  And then he wrote the arrow, "2014" and what he said while he was doing that was to tell me that this was going to be a five-year contract and would take me up to 2014.

MS. HELT:  Did you understand that this was going to be a five-year fixed-price contract for the supply of both natural gas and electricity?

J.M.:  No.

MS. HELT:  What did you understand this document to be?

J.M.:  I understood this to be a continuation of my Enbridge Gas account until 2014.

MS. HELT:  Did the agent speak to you at all about electricity?

J.M.:  No, he did not.

MS. HELT:  There was no mention of electricity throughout the entire conversation?

J.M.:  No.  I just want to mention another thing, if it is okay.

MS. HELT:  Certainly.

J.M.:  He underlined Enbridge account number there, and he said not to worry about that; they would get it from my file.

MS. HELT:  So he didn't ask you for your Enbridge account number?

J.M.:  No, he did not.

MS. HELT:  Did you ask him how he would be able to get it from your file?

J.M.:  No.  I assumed, again, that he was from the company, Enbridge.

MS. HELT:  Thank you.  Did he provide any other documents to you?

J.M.:  No.  He showed me another document at the door.

MS. HELT:  All right.  If we can refer to the Summitt Energy sales kit binder, tab 2, if I could ask you to please turn to tab C, tab 2C?

J.M.:  Yes, I have it here.

MS. HELT:  And if you could take the document out of the binder?

J.M.:  Yes.

MS. HELT:  Do you recognize this document?  You can open it up and look at the back of it, as well.

J.M.:  I recognize the back of it.

MS. HELT:  And why is that, that you recognize it?  Did he show it to you?

J.M.:  That's what he showed me at the door, to the best of my recollection.

MS. HELT:  And how did he refer to this document?

J.M.:  He pointed out the graph at the top.

MS. HELT:  What did he say about the graph, if anything?

J.M.:  He showed me that gas prices were going to be going up and that this was a good plan for me.

MS. HELT:  Did he say anything else?

J.M.:  No.

MS. HELT:  Did he leave you with or provide you with a copy of this document?

J.M.:  No, he did not.

MS. HELT:  At any time, were you provided with a copy of this document from Summitt Energy, in the mail or otherwise?

J.M.:  No, I was not.

MS. HELT:  So after he -- after you signed the contract, and then he went through this graph with you, did he say anything else?  Did he advise you that you would be contacted from -- by someone from Summitt Energy?

J.M.:  I believe he did.  To the best of my recollection, he mentioned that I would be receiving a phone call and that I would just be asked to confirm what we had talked about at the door that day.

MS. HELT:  If I can ask you to please turn to tab I of the complainant witness binder?

J.M.:  Yes, I see it.

MS. HELT:  This is a transcription of the reaffirmation call that was made on March 10th, 2009.  Have you had an opportunity to review this transcription?

J.M.:  Yes, I have.

MS. HELT:  And is it accurate, to the best of your recollection?

J.M.:  Yes, it is.

MS. HELT:  Thank you.  After that reaffirmation call on March 10th, 2009, what happened after that?

J.M.:  Shortly after that, we started receiving phone calls, what I would call harassing phone calls.  Four, five, six times a day, we were getting calls that sounded as if they were from a call centre, and --

MS. HELT:  Why do you say it sounded as if it was from a call centre?

J.M.:  It was long distance.  There was a delay, like, a voice delay.  It was someone with a very heavy accent.

MS. HELT:  And what were these calls about?

J.M.:  To the best of my recollection -- and they left messages.  I didn't answer the phone calls until the last one, but the messages were referring to wanting my electricity account number.

MS. HELT:  And did you provide that?

J.M.:  No, I did not.

MS. HELT:  Did you ask why they wanted that?

J.M.:  No.  Again, these were just messages that were being left, and I knew I had no interest in giving them my electricity account number.

MS. HELT:  So --

J.M.:  And I ignored them.

MS. HELT:  So what did you do after that?

J.M.:  Well, eventually I guess I must have answered one of them, because I did speak to somebody about it.  I told them that I wanted them to cease and desist calling us.  We weren't interested in whatever they were selling.  We did not want to switch from Toronto Hydro to a different electricity plan, and I said that I would be making a complaint.

MS. HELT:  A complaint to?

J.M.:  I didn't know who.  I just told them that to get them to stop calling.

MS. HELT:  And did they stop calling?

J.M.:  They did, yes.

MS. HELT:  All right.  And then did you ever make a formal complaint to either the retailer or to anyone else?

J.M.:  Yeah.  It was those phone calls, those very, very frequent phone calls, that prompted me to think back to what had happened at the door the day that the agent came.

I got out the registration form and I saw that it wasn't just for gas, that it was both gas and electricity mentioned on that registration form.  And so I figured out that those phone calls were related to the agent at the door in February.

What I did was -- the first thing I did was I called Enbridge to complain.  I didn't know anything about Summitt Energy.  At that point, I didn't know about the Ontario Energy Board.  So I called Enbridge, and they informed me that it had nothing to do with them and that I should contact -- I don't remember if they said to contact Summitt Energy or if they suggested to contact the Ontario Energy Board.

MS. HELT:  Did you contact the Ontario Energy Board?

J.M.:  I believe I did, yes, in March.

MS. HELT:  If I can ask you to please turn to tab F of the complainant witness binder?

J.M.:  Yes, I see it.

MS. HELT:  The first page is entitled "Complaint File Summary".  If I can ask you to go over to the second page, there is a column on the left-hand side and the first heading is "Complaint Details".

Have you had a chance to review this complaint this morning in preparing for your testimony?

J.M.:  Yes, I have.

MS. HELT:  And is this an accurate representation of your complaint to the Ontario Energy Board?

J.M.:  It is fairly accurate.

MS. HELT:  What would you say is -- is there an inaccuracy, specifically, or is there something missing from the complaint?

J.M.:  Yes.  There is a couple of things, perhaps, missing.

The call centre from India - again, that was just an assumption that I made - asked me to verify my electricity account number, not my gas account number.

Otherwise, it's accurate.  Again, sometimes I mix up Direct Energy and Enbridge, and I can't remember whether it was the Direct Energy or Enbridge logo that the man at the door was wearing.

MS. HELT:  Thank you.

J.M.:  But otherwise it is accurate, yes.

MS. HELT:  So after you made your complaint to the Ontario Energy Board, what happened next?

J.M.:  Nothing, really.  I filed the complaint.  I wasn't quite sure what to expect, but I just wanted to document that we were unhappy with this.  And time went by and we kind of forgot about it.

MS. HELT:  If I can ask you to refer to tab I of your complaint witness binder?

J.M.:  Yes.

MS. HELT:  The first two pages are a transcription of the reaffirmation call.  If you just turn to the third page, this is a transcription of a call that you made to Summitt Energy on October the 27th.

J.M.:  Yes.

MS. HELT:  Have you had a chance to review this transcription?

J.M.:  No, I don't think I have --

MS. HELT:  If you can just --

J.M.:  -- not until now.

MS. HELT:  All right.  If you can just briefly take a look at it and let me know whether or not it is accurate, in your recollection?

J.M.:  Yes, it's accurate, to the best of my recollection.

MS. HELT:  Thank you.

 And if I can ask you to turn to tab K of that same binder.

J.M.:  Yes.

MS. HELT:  There is a letter dated October 11th, 2009?

J.M.:  Yes.

MS. HELT:  Do you recollect or do you recognize this letter?

 J.M.:  Yes, I do.

MS. HELT:  Can you describe what it is for me, please?

J.M.:  Yes.  This was a letter that I faxed to Summitt Energy on the date at the top, October 11th.  And I wanted to cancel the account, the gas account with Summitt Energy.

MS. HELT:  And did you hear back from anyone at Summitt Energy with respect to this letter?

J.M.:  I am just trying to remember the chain of events.  So...

 MS. HELT:  I think you sent the letter dated October 11th, and then there was the call.  The redacted version of the transcript shows that the call was made October 27th.

J.M.:  Yes.  Okay.  So on or around October 27th, I received something in the mail from Summitt Energy.

MS. HELT:  If you can refer to Tab L of your complainant witness binder.

J.M.:  Yes.  That is the one.

MS. HELT:  And it is showing that you owe, should you wish to cancel your contract, you would owe liquidated damages for your gas account in the amount of $1,012.76, and for the cancellation of your electricity account, $997.50?

J.M.:  That's right.

MS. HELT:  And it was your testimony earlier that you never discussed electricity at all with the sales agent when he was at the door?

J.M.:  That's correct.  And I don't remember whether I brought that to Summitt Energy's attention or whether they mailed me automatically a different one, but the very next day I received a similar invoice or bill for cancellation.

MS. HELT:  And perhaps I can assist you with this, if you turn to tab D of that binder.

J.M.:  Yes.  That's the one.

MS. HELT:  And in this letter they only show liquidated damages for termination of the gas account?

J.M.:  That's right.

MS. HELT:  And if you can turn to tab M of the binder.

J.M.:  Yes.

MS. HELT:  There is a letter here from Summitt Energy, October 28th, where they provided you with a voice recording of your reaffirmation file.

J.M.:  That's right.  They mailed me a CD.

MR. SELZNICK:  What tab was that?

MS. HELT:  I'm sorry, tab M.

MR. SELZNICK:  Thanks.

MS. HELT:  Why was there the delay between March and October?  You made the complaint to the Board, you said, in March of 2009, and then you called Summitt for the first time in October, 2009?

J.M.:  Right.  After I made the complaint with the OEB, I forgot about it, didn't think about it.

Over that summer, I learned about gas retailers, energy retailers, and I started to figure out a bit better what had gone on, realizing that Summitt Energy was separate from Enbridge, for example.

I believe what prompted me to want to cancel in October was that I got my first gas bill, once the furnace had been turned on.  So once we turned on our furnace in the fall and got our first gas bill, it was much, much higher than we had expected, and that prompted me to go back to this issue of what I had signed up for, trying to figure out how to get out of it and so on.

MS. HELT:  And what is the status now with respect to your account with Summitt Energy?

J.M.:  We still have our account with Summitt.  We ran the numbers, my husband and I, and the cancellation fee was too high to make it worth our while to cancel at this point in time.

MS. HELT:  Is there anything else that you would like to inform the Panel of with respect to your encounter with the Summitt sales agent?

J.M.:  No.  I think you have covered everything that should be covered.

 I regret that I didn't read the contract more carefully.  And I acknowledge that, you know, that is something that I should have done.  But again, it was presented to me as a continuation of an Enbridge account and so that is why I signed it.

MS. HELT:  Thank you.  I have no further questions.

MR. SOMMERVILLE:  Mr. Selznick?
Cross-Examination by Mr. Selznick:


MR. SELZNICK:  Thank you.

 My name is Stephen Selznick.  I will ask you a few questions for Summitt Energy.

So can we just revisit the time line back in February 28th, or in or about February 28th, 2009?

I understand that at that time you weren't as educated about the energy industry as you were, I guess, closer to the time or after the time you made the complaint and got your first bill, or over that summer of 2009 when you had occasion to revisit this matter?

J.M.:  That's right.

MR. SELZNICK:  And I think it was your testimony that in the summer, you learned that Summitt Energy wasn't with Enbridge?  I think that was your advice, Summitt Energy and Enbridge were separate?

J.M.:  That's right.

MR. SELZNICK:  So if you go back to October, 2008 when this salesperson came to your door, and you noticed I was wearing a logo.  I don't think there is an issue if he was wearing a logo; the issue is whose logo it was.  You weren't sure whether it was Enbridge or Direct Energy.

 Could it possibly be somebody else, then, because you thought they were all associated with Enbridge, it was an Enbridge logo?

J.M.:  I have wondered about that.  I don't think it is possible, or it is extremely unlikely.

I was home by myself, with the baby.  And I as a practice never open the door to sales agents, especially when I am by myself.  So I don't think I would have opened the door had I not recognized that logo.

And when he -- when the agent said he was from the gas company, in my mind at that time it matched up with the way he looked.

MR. SELZNICK:  And --

MR. SOMMERVILLE:  Sorry, Mr. Selznick, I don't want to interrupt, but just so we are clear on the dates here, you suggested to the witness that it was October --

MR. SELZNICK:  Sorry, February 2009.  Sorry.

MR. SOMMERVILLE:  February 2009?

J.M.:  Yes, that's right.

MR. SELZNICK:  Correct.

MR. SOMMERVILLE:  Thank you.

MR. SELZNICK:  Sorry.  I apologize.

How are you familiar with Direct Energy?  Why would you think if it was a Direct Energy logo?  How do you know about that company?

J.M.:  Well, first of all, my husband looks after most of the bills in our house, so I am not terribly educated about all of the company names.  But in my mind, at some point Direct Energy and Enbridge were the same, or were affiliated and then they split off.

And that could just be my lack of knowledge, but in my mind, there was some connection at some point between Direct Energy and Enbridge.

MR. SELZNICK:  Could it perhaps have been that someone from Direct Energy had visited your house at some time and you recall that logo from that?

J.M.:  I don't know --

MR. SELZNICK:  All right.

J.M.:  -- for sure.

MR. SELZNICK:  You don't know.  Could it be possible?

J.M.:  I suppose.

MR. SELZNICK:  All right.  If I could take you to the letter that you wrote to Summitt Energy, the one that Ms. Helt just referred you to, it is tab -- that small little binder, tab...

 I am just going to flip here to find it.  Tab K.

J.M.:  Tab K?

MR. SELZNICK:  This is the letter of October 11th, 2009 that you wrote to Summitt Energy.

J.M.:  Yes, I see it.

MR. SELZNICK:  You wrote it, in this letter, that for sure –- well, you didn't say an Enbridge or Direct Energy.  You said he was wearing a Direct Energy badge.  In fact, in this letter you mentioned Direct Energy at least twice.

J.M.:  Mm-hmm.

MR. SELZNICK:  Okay.

J.M.:  Yes.

MR. SELZNICK:  Okay.  So were you certain on October 11th that it was Direct Energy at that time?

J.M.:  No, probably not.  As I mentioned, I do confuse them.

MR. SELZNICK:  And if we look at the -- if I can take you to the complaint report to the OEB, which is at tab F of your tab there, and the second page of that is that little report that you said was generally correct but for the matters that you corrected?

J.M.:  Yes.

MR. SELZNICK:  Okay.  The report does say "Enbridge tag" there?

J.M.:  Yes.

MR. SELZNICK:  But it was your advice you spoke to the agent -- this is a telephone call to the OEB?

J.M.:  Yes.

MR. SELZNICK:  Your advice is that you remember saying Enbridge or Direct Energy at that time?

J.M.:  I don't remember.

MR. SELZNICK:  Okay.  So we have this inconsistency with the tag.  So is it fair to say that perhaps your recollection on what tag he was wearing wasn't completely accurate and there is a possibility it could be something else, as well?

J.M.:  I remember that it was one or the other.

MR. SELZNICK:  Okay.  But I ask you, again, what does a Direct Energy badge look like?

J.M.:  Well, it matched up to his presentation of himself as being from the gas company and so it -- in my mind, that is what -- that's what made sense.

MR. SELZNICK:  Back in February of 2009, if someone said they're from -- they're speaking to you about -- they're from an energy company, you would think they were all the same?  They're all utilities?

J.M.:  I am not sure I understand.

MR. SELZNICK:  In February of 2009, you had no distinction between a Direct Energy or a Summitt Energy or an Enbridge or Toronto Hydro.  They were all utilities.  Is that fair to say?

J.M.:  No, that is not true.

MR. SELZNICK:  But you said you educated yourself over the summer about the difference between Summitt Energy and Enbridge?

J.M.:  Hmm-hmm.  Yes.

MR. SELZNICK:  So is it safe to assume in February 2009 you thought they were the same; they were affiliated somehow?

J.M.:  No, definitely not.  Well, let me correct that.

Where I live in Toronto, Enbridge and Direct Energy both have -- they outsource.  For example, we recently had our gas meters completely replaced, and it was another company that did that, but under the umbrella of Enbridge.

So it wouldn't seem odd to me to have another company under the umbrella of Enbridge.

MR. SELZNICK:  When you opened the door in February to let this gentleman in, did you notice whether there was a truck on the street?  There was no Enbridge truck on the street?

J.M.:  No, I didn't notice that.

MR. SELZNICK:  You said he was wearing work clothes.  Can you be a little bit more specific?  Was it overalls, or what was he wearing?

J.M.:  He was wearing pants and a shirt, both dark colours.  He was very layered.

MR. SELZNICK:  He had a jacket on in February?

J.M.:  No, he didn't have a jacket on that I remember, but he was wearing layers, and it was a dark work shirt with a collar, button-up, with, again, a logo on it that looked familiar to me.

MR. SELZNICK:  You don't recall seeing a badge or, like, a badge of any kind?

J.M.:  No, not like the kind that I was asked about earlier, like a card on a string.  No, I don't remember seeing one.

MR. SELZNICK:  And you said he had a clipboard with him or something he was carrying.   As I understand it, you said he was facing you, so his clipboard was in front of him.  Is that accurate?

J.M.:  That's right.

MR. SELZNICK:  So how did you see this list of names that he had?

J.M.:  Well, he read off of it.

MR. SELZNICK:  How do you know it was a list of names as opposed to simply saying names?

J.M.:  I guess I don't.

MR. SELZNICK:  Okay.  So you are assuming there is a list there.  You didn't really see one?

J.M.:  Yeah.  He scrolled down what was the paper and as if he was searching for something, and said the address and the full names of the previous owners.

MR. SELZNICK:  Right.  So if we can go to tab A of your little binder now, that is the registration form, the redacted version of this registration form.

J.M.:  Yes.

MR. SELZNICK:  Now, this is the one that was in the evidence binder, and this morning you presented the version of that that we have inserted at tab J.

J.M.:  Yes.

MR. SELZNICK:  If you can just turn to tab J for a second, then?  Now, this -- did you send this version to the OEB with your follow-up witness statement or complaint, or you have always had this one at home?

J.M.:  No.  I just kept this one at home.

MR. SELZNICK:  Why didn't you think it was important to send to the OEB with your complaint and information statement as opposed to just bringing it here today?

J.M.:  Um..., I guess I didn't really see it as relevant to the complaint.

I acknowledge that I had signed this, and I wasn't sure how that would add to the information in the complaint.

MR. SELZNICK:  So why did you bring it today?

J.M.:  I was told to, in the letter.

MR. SELZNICK:  All right.  So if we look at the handwriting that's been inserted on here --

J.M.:  Hmm-hmm.

MR. SELZNICK:  -- your advice is this is the agent's handwriting on here, including the underlining of "Enbridge account", and under the 37.9 and the 8.98?

J.M.:  Yes.

MR. SELZNICK:  Did he make those marks in your presence?

J.M.:  Yes, he did.

MR. SELZNICK:  Okay.  So why do you think he would make a mark on the hydro if your advice is you didn't discuss hydro at all?

J.M.:  Well, I can't imagine what he might have been thinking.

MR. SELZNICK:  You saw him make these marks.  Was he talking to you while he was making these marks, or what was he doing?

J.M.:  Yes.  So the first thing he did was underlined the -- he did the underlining, and then he did -- sorry, he did the small underlining, and then he did the writing, the arrows and the 2014s, and then he underlined "Enbridge account number".

And in my mind -- and I didn't read it carefully enough.  In my mind, I thought he was just referring to gas.

MR. SELZNICK:  Okay.  So the visit ended and he gave you this copy of this form?

J.M.:  Yes.

MR. SELZNICK:  Your testimony was that he showed you the terms and conditions brochure that we referred to at tab 2 of the sales kit?

J.M.:  Yes.

MR. SELZNICK:  But are you adamant he didn't leave it, or you just can't remember that he didn't leave it?

J.M.:  I am certain he didn't leave it.

MR. SELZNICK:  Is it possible, because it was a brochure, you may have thrown it out?

J.M.:  No.

MR. SELZNICK:  Yet in your reaffirmation call that you mentioned and confirmed to Ms. Helt that it was accurate, you there confirm you did get the brochure?

J.M.:  Yes, I didn't listen carefully enough.

MR. SELZNICK:  So I think your evidence was that when he left, you were confused about all of this and you didn't ask him any questions to clarify what this form was about?

J.M.:  That's right.

MR. SELZNICK:  Your evidence now is you are also confused about the affirmation call, but you didn't advise the person on the call you didn't understand what you were agreeing to at that time either?

J.M.:  That's right.  I remember thinking that I was expecting the reaffirmation call, so it didn't surprise me.

I was busy at the time, just wanted to get it over with, and so I agreed to what they asked me.

MR. SELZNICK:  And acknowledging you were expecting that reaffirmation call, you forgot totally about it, that you had had that call, I take it, and asked for a copy of it at a later date; is that correct?

J.M.:  Sorry, can you ask that again?

MR. SELZNICK:  Well, I think your evidence is that you were expecting an affirmation call, because the man at the door said someone would be calling you?

J.M.:  That's right.

MR. SELZNICK:  And you remember that.  And you have acknowledged that the reaffirmation call - the transcript is here - is accurate on that date?

J.M.:  Yes.

MR. SELZNICK:  But later when you called Summitt, later in the year, you didn't recall having the affirmation call and you asked them to send a copy of your reaffirmation call; is that accurate?

J.M.:  That's right.  That was about six, seven months later.

MR. SELZNICK:  Six, seven months later you had forgotten about the reaffirmation?

J.M.:  Yes.

MR. SELZNICK:  But you still remembered everything that happened at the door?

J.M.:  Yes.

MR. SELZNICK:  Do you find that a little inconsistent?

J.M.:  Not really.  What happened to me in person in front of me, face to face with somebody, was much more memorable than a very, very brief phone call.

MR. SELZNICK:  And I think your advice was that over the summer of 2009, you started to inform yourself about these things, about the energy industry?

J.M.:  I learned about them, yes.

MR. SELZNICK:  Okay.  Did you do that on the Internet?

J.M.:  A combination of the Internet, and friends and family.

MR. SELZNICK:  Okay.  And did you visit any Internet sites that spoke about Summitt Energy?

J.M.:  Yes, I did.

MR. SELZNICK:  Okay.  And did you learn about how to get out of a Summitt Energy contract, what you should have received and what to say about things when you call them?

J.M.:  Yes.  There is a forum on-line, and people had posted --

MR. SELZNICK:  I don't want you to be specific on the complaints, but just generally, you learned how to --

J.M.:  Yes.

MR. SELZNICK:  Okay.  So --

J.M.:  Well, no, actually, because it didn't work for me.  But there were some suggestions on who you could contact for complaints.  And there were suggestions on –- well, actually that is about all I remember reading about.

But more informing myself about the -- what an energy retailer is, and does.

MR. SELZNICK:  And you said you received -- I think your advice was harassing calls; that was the language you used?

J.M.:  Yes.

MR. SELZNICK:  From something like a call centre?

J.M.:  Yes.

MR. SELZNICK:  And you didn't really talk over what period of time those calls came in, but I took it from your evidence –- and tell me if I am wrong -- that you received a number of calls on your answering machine?

J.M.:  Yes.

MR. SELZNICK:  Okay.  And you didn't return them, until the last one?

J.M.:  Yes.

MR. SELZNICK:  Okay.  So would you not agree with me it is reasonable to expect that if you don't return a call, someone is going to call you back again, if they wanted information?

J.M.:  Yes.

MR. SELZNICK:  Okay.  So the fact that you received more than one call or several calls from this company, do you still take the view as harassing, because you hadn't returned any of them?  When you returned the last one, did they not call you again?

J.M.:  It was the -- that's true, yeah.  They didn't call after I told them to stop.

It was the -- it was just the frequency and the persistence that seemed harassing.

MR. SELZNICK:  Okay.  And you don't know, if you would have answered the first one, you wouldn't have received any others?

J.M.:  That's right.

MR. SELZNICK:  Okay.  Can you just look at your -- the sales kit binder for a second, again?

J.M.:  Mm-hmm.

MR. SELZNICK:  If we can go to tab A -- sorry tab 3.  See that?  It says "a certificate" on it?

J.M.:  No, sorry.  I don't see that.

MR. SELZNICK:  Tab 3 of the sales kit has an A and B, and there is two forms of certificate that look, I guess, pretty similar to me, but.


J.M.:  In my binder, there is nothing behind tab 3.

MR. SELZNICK:  Do we have a binder that -- sales kit binder that has -–

MS. HELT:  I think if you look at tab 3A.

MR. SELZNICK:  Oh, 3A?  Sorry.

J.M.:  A3?  3A?

MR. SELZNICK:  Or look at 3B, either one.  Do you recall receiving either of those?

J.M.:  No, I don't recall receiving this.

MR. SELZNICK:  If you would just turn the 3A over so you look at the reverse of it, or the 3B because I don't think there is much change between the two of them, do you see there is a space to put in some information about independent sales representative and then representative ID number?

J.M.:  Yes.

MR. SELZNICK: You don't recall seeing that side of the form at all?

J.M.:  No.  Never.

MR. SELZNICK:  When the agent was at the door or in your vestibule or inside your home with this clipboard and he was underlining things, was he standing beside you underlining so you could see what he was underlining?  How was he presenting --

J.M.:  Yes.  At that point, we were standing shoulder-to-shoulder.

MR. SELZNICK:  All right.  And you took this, and what did you do with it after he left?

J.M.:  I put it down on the front hall table.

MR. SELZNICK:  Right.

J.M.:  And then I filed it under "utilities."

MR. SELZNICK:  You didn't look at it again?

J.M.:  No.  Not until I started the complaint process.

MR. SELZNICK:  So if you look –- if just go to the one at J again in your binder for a second.

J.M.:  Yes.

MR. SELZNICK:  And if you look at the heavy bold box just above the redacted signature of -- representative's signature.

J.M.:  Yes.

MR. SELZNICK:  See that last line that says:

"Please see customer agreement with terms and conditions for your customer's rights and buyer's right to cancel."

See that?

J.M.:  Yes.

MR. SELZNICK:  I think in your letter to Summitt, or your telephone call with Summitt subsequent to the reaffirmation call, you mentioned you know your consumer's rights and buyer's rights to cancel, right?

J.M.:  Yes.

MR. SELZNICK:  But you didn't read this.  So perhaps if you had read this at the time, you would have known that you could have called and cancelled the contract when you looked at it right at the door; correct?

J.M.:  Yes.

MR. SELZNICK:  But you didn't read it?

J.M.:  That's right.

MR. SELZNICK:  Okay.  And I think it was your advice that what really incented you to pick this case up again was when you got your first utility bills for the winter and saw the prices?

J.M.:  At that point it became more urgent for us to get out of the plan.

MR. SELZNICK:  Right, right.  But you had made the complaint to the OEB, and I think your advice was it sort of had fallen asleep and you weren't really pursuing it.  Then you picked this mantle up again when you got the gas bill in the fall, or the first winter bill?

J.M.:  Sure.  Over the summer we were still unhappy about what had happened, and felt foolish for having gotten into it.

But it was the fall when we got our first gas bill.

MR. SELZNICK:  And you said you were -- this is a new house for you and your husband, I take it?

J.M.:  Yes.

MR. SELZNICK:  Had you owned a home before with -- at all?

J.M.:  Yes.

MR. SELZNICK:  And you had had gas bills before?

J.M.:  Yes.

MR. SELZNICK:  And electricity bills before?

J.M.:  Yes.

MR. SELZNICK:  And are you familiar with reading those bills or looking at them?

J.M.:  I am not.  My husband is.

MR. SELZNICK:  Okay.  So when you got -- so when you got the bill from Summitt, the bill, the first utility bill with the Summitt reference on it, did you look at that bill?

J.M.:  Which first bill are you referring to?

MR. SELZNICK:  This winter bill, or the first bill, the first gas bill.

J.M.:  The first bill of the winter?  Yes.

MR. SELZNICK:  Where did "Summitt" appear on the bill?

J.M.:  I have not seen that, but my husband told me that "Summitt Energy" appears on the Enbridge bill.  So we get an Enbridge bill as usual, as we did in our former house from Toronto, but the name "Summitt Energy" appears on the bill somewhere.

MR. SELZNICK:  And are you aware that there are other charges on the Enbridge bill besides a reference to Summitt Energy?  Do you think all of the money on the Enbridge bill goes to Summitt Energy?

J.M.:  I don't know.

MR. SELZNICK:  Is it your evidence that the bill was just too high, the bottom number is just too high on that bill?

J.M.:  What -- my husband came to me and was upset about the cost.  Not upset with me, but just upset with the cost, and he said that the -– he compared it to previous years and what the previous owners had projected when we did the real estate transaction.

And the energy usage portion was much, much higher than expected.

MR. SELZNICK:  So the energy use, that is how much energy you were using?

J.M.:  No, sorry, the cost of our energy usage.

MR. SELZNICK:  So that is that line of the bill or the total bill?

J.M.:  I am not sure.

MR. SELZNICK:  Okay.  One moment.  Just give me one moment.

So when this matter was picked up again, was it at your insistence, or you were just now concerned and you ended up calling Summitt Energy and got the cancellation, liquidated damages, exit letters?  But did you hear anything further from the Ontario Energy Board?  Like in the winter of 2009, early part of 2010?

J.M.:  Yes.  At some point I received a call from Chris Marijan at the Ontario Energy Board.  I am not sure when that was, though.  I am not sure if it was later 2009 or early 2010.

MR. SELZNICK:  And what did she call you about?

J.M.:  She called me about Summitt Energy, and to the best of my recollection, she was asking me to confirm what had happened.

MR. SELZNICK:  And did she ask you to -- ask you to tell her what happened, and you relayed your story?

J.M.:  Yes.  She asked me to tell my story.

MR. SELZNICK:  And then did she ask you pointed questions?

J.M.:  To the best of my recollection, she did, yes.

MR. SELZNICK:  Do you recall some of those questions?

J.M.:  I don't.

MR. SELZNICK:  All right.

J.M.:  I don't.  But it was things -- it could have been things –- well, I don't want to speculate.  I don't remember.

MR. SELZNICK:  You're speculating a lot today, so I am just wondering if you could give me an example.  Any examples you can give me?

MR. SOMMERVILLE:  I'm sorry, I didn't hear that last question.

MR. SELZNICK:  It was just a comment that --

MR. SOMMERVILLE:  Your comment to the witness was that she was speculating a lot --

MR. SELZNICK:  That I heard a lot of speculation today, so I just –- she --

MR. SOMMERVILLE:  Perhaps you could delineate what you meant by it, Mr. Selznick.

MR. SELZNICK:  That I've heard her say that "I think" or "I remember" but not "it was."  So --

MR. SOMMERVILLE:  And you regard that to be speculation on the part of the witness?

MR. SELZNICK:  I do.  But I will take back the comment.

MR. SOMMERVILLE:  Thank you very much.

MR. SELZNICK:  Did she ask you whether he left a business card?

J.M.:  I don't remember.

MR. SELZNICK:  Okay.  Did she ask you whether he left a contract?

J.M.:  Possibly.

MR. SELZNICK:  Okay.

J.M.:  Probably.

MR. SELZNICK:  And following that conversation, you were sent a witness statement?

J.M.:  Can you remind me what that would look like?

MR. SELZNICK:  It would be a statement that someone would have typed out and asked you to say, Can you sign this; it is based upon your conversation or something like that?

J.M.:  Yes, that's right.

MR. SELZNICK:  And you signed it and returned it to the OEB?

J.M.:  Yes.

MR. SELZNICK:  Those are all of my questions.  Thank you.

J.M.:  Okay, thanks.

MR. SOMMERVILLE:  Do you have any re-direct?

MS. HELT:  No re-direct.

MR. SOMMERVILLE:  Board Staff?

MR. DUFFY:  No questions from Board Staff.
Questions by the Board:


MR. SOMMERVILLE:  I do have a couple of questions.  When you received -- you received two letters from Summitt Energy outlining cancellation fees?

J.M.:  Yes.

MR. SOMMERVILLE:  And the first one was on October 27th, 2009, and it included an electricity amount?

J.M.:  Yes.

MR. SOMMERVILLE:  Did you complain directly at that point about the inclusion of electricity, or how did we end up with the letter that came a day later that did not include any electricity?

J.M.:  Yes.  I wondered about that myself, because I don't recall mentioning that to them.  To the best of my recollection, they corrected that on their own.

MR. SOMMERVILLE:  Okay.  Did you make any enquiry as to on what basis the cancellation charge was calculated?

J.M.:  Yes, in my phone call with Summitt Energy.

MR. SOMMERVILLE:  And what was the -- what happened in that phone call?  What was the content?

J.M.:  I believe the transcript is included.  I think we looked at it earlier today.  And the person on the other end of the phone at Summitt Energy explained that it had -- that the cost was calculated based on projected use.

MS. HELT:  If I can assist the Panel, that transcript is located at tab I.

MR. SOMMERVILLE:  Right.

MS. HELT:  Directly after the reaffirmation call.

J.M.:  That is the one I am thinking of.

MR. SOMMERVILLE:  Did they -- did you refer to a document when you were having that conversation?  Did you have any idea as to the basis upon which cancellation charges would be calculated?

J.M.:  No, not at all.

MR. SOMMERVILLE:  Did they refer you to a specific section in the agreement in the course of that telephone conversation?  For example, did they refer you to the terms and conditions of the agreement that you had executed?

J.M.:  Yes, I believe they did, but I didn't get the contract and I am trying to see if I pointed that out.

MS. HELT:  If I can assist the Panel, at page 2 of that transcript, about half way down the page, the transcript shows a woman saying:
"I don't even have a copy of my contract.  What are the terms of the contract?  How long is it?"

MR. SOMMERVILLE:  Right.

J.M.:  Yes.  That is what I am thinking of.

MR. SOMMERVILLE:  Okay.  When the individual was at your -- oh, a question about tab 1A, the unredacted version.  Do you have that in front of you?  And perhaps it is just -- you don't have to go to too much trouble, but it looks to me as though the signature of the representative has been crossed out.

J.M.:  Yes.  It does look like that on mine, as well.

MR. SOMMERVILLE:  Did you cross it out?

J.M.:  No.

MR. SOMMERVILLE:  Did you see the agent execute this document?

J.M.:  No, I didn't, not that part of the document.

I saw him filling in what I -- what was the information he was asking me about.  I didn't see him fill out his own information at the very bottom of that registration form.  So I am not sure if he did it in front of me or if he had done it at an earlier time.

MR. SOMMERVILLE:  And does the copy that you have have the scratched-out signature?

J.M.:  Yes.  It looks scratched out on mine, too.

MR. SOMMERVILLE:  Your evidence is clear that you did not scratch it out?

J.M.:  That's right.

MR. SOMMERVILLE:  When the agent was at your door, did you talk about any of the terms of the agreement that you were -- that you had apparently entered into?

J.M.:  No, we didn't.

MR. SOMMERVILLE:  Did you talk about the blend, the extend and blend program?

J.M.:  No, we did not.

MR. SOMMERVILLE:  Did you talk about -- and what specific document -- Mr. Selznick, perhaps you could help me.  Is it 2B?

MR. SELZNICK:  What are you looking to see?

MR. SOMMERVILLE:  The brochure.

MR. SELZNICK:  Oh, the brochure.  Just one second here.  The brochure or that certificate?  The blend and extend --

MR. SOMMERVILLE:  The brochure.

MR. SELZNICK:  I have to flip here to find which one it is.  I apologize.  The brochure is at 2C.

MR. SOMMERVILLE:  I beg your pardon.  Thank you.

So you know that Summitt asserts that this document --

J.M.:  Yes.

MR. SOMMERVILLE:  -- contains the terms and conditions to which you are subject?

J.M.:  That's right.

MR. SOMMERVILLE:  Now, did the agent ever draw to your attention, first of all, anything on the document that is at 1A?  Did he draw your attention to the buyer's rights to cancel?

J.M.:  No, definitely not.

MR. SOMMERVILLE:  Did the agent -- I think we have talked about it.  Did the agent draw your attention to the liquidated damages section?

J.M.:  No, definitely not.

MR. SOMMERVILLE:  Did the agent bring to your attention the customer indemnity provisions of the agreement?

J.M.:  No, definitely not.

MR. SOMMERVILLE:  Are you aware of them?

J.M.:  No.  Still not.

MR. SOMMERVILLE:  Did you have any idea what you are indemnifying someone for pursuant to the agreement?

J.M.:  No.

MR. SOMMERVILLE:  Did he draw to your attention rules respecting assignment?

J.M.:  No.

MR. SOMMERVILLE:  I think you have indicated that you did not discuss the extend and blend or blend and extend option.

J.M.:  No.  I am still not sure what that is.

MR. SOMMERVILLE:  Did you have any discussion about that?

J.M.:  No.

MR. SOMMERVILLE:  Have you ever had a discussion about that with Summitt?

J.M.:  No, never.

MR. SOMMERVILLE:  Is there any aspect of the contractual arrangement that you -- that appears in this document?  Have you had a chance to take a look at it?

J.M.:  I haven't had a chance to look at it in detail, no.

MR. SOMMERVILLE:  But I take it it is your evidence that the agent at no time, and nobody at Summitt at any point, did draw your attention to any of those terms and conditions?

J.M.:  That's correct.

MR. SOMMERVILLE:  Those are my questions.  Anything arising?

MR. SELZNICK:  I would just have one follow-up.
Further Cross-Examination by Mr. Selznick:

MR. SELZNICK:  Are you familiar with the terms of your gas -- terms and conditions of the utility that supplies your gas to you?

J.M.:  Well, Summitt Energy?

MR. SELZNICK:  No, the company that delivers it.  I think you said it was Enbridge.

J.M.:  Enbridge, yes.  I am not aware of all of those details either, no.

MR. SELZNICK:  Okay.  Those are my questions.

MR. SOMMERVILLE:  Thank you.

Thank you very much.  You are excused.

J.M.:  Okay.

MR. SOMMERVILLE:  Thanks for coming down.  We appreciate it.

J.M.:  Thank you.  You are welcome.

[Witness withdraws.]


MR. SOMMERVILLE:  We will take our morning break at this stage.  I noted that this witness took an hour.  That is not going to work for six witnesses today and the schedule that we have set out.  So between all of us, we have to sort this out.  So we will break for 15 minutes and come back.  Thank you.

--- Recess taken at 10:57 a.m.

--- Upon resuming at 11:15 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.
J.M.(1), SWORN


MR. SOMMERVILLE:  Thank you for coming.

Ms. Helt is going -- Ms. Gonsalves is going to have some questions for you.  Mr. Selznick will then have some questions.  Board Staff may have some questions, and the Panel, Ms. Hare and I, may have some questions as well.

If at any time you are uncertain about how to proceed, simply stop, ask me.  I will help you as much as I can.

J.M.(1):  Great.  Thank you.

MR. SOMMERVILLE:  You're welcome.

Ms. Gonsalves?
Examination by Ms. Gonsalves:

MS. GONSALVES:  Thank you, Mr. Chair.

This is the second of the witnesses with initials J.M., referred to somewhat confusingly as "J.M.(1)" on the materials, and it is in reference to paragraph 5.1.3 of the notice of intention.

MS. GONSALVES:  Sir, just a reminder that we are referring to you by your initials to protect your privacy, and we would ask you to do the same with respect to the Summitt sales agent, either to use his initials or to simply say "the sales agent."

You understand that you are here to give evidence regarding an encounter you had with a Summitt Energy sales representative on June 28th, 2009?

J.M.(1):  Yes, I do.

MS. GONSALVES:  I understand that you are the owner of a home in Toronto?

J.M.(1):  Yes.

MS. GONSALVES:  And that you had purchased that home and moved in within around a month of the encounter on June 28th?

J.M.(1):  Within a month, yes.

MS. GONSALVES:  Was there anyone else at your home who was involved in the incident?

J.M.(1):  No one else was in the home, no.

MS. GONSALVES:  I understand that prior to June 28th, 2009, your supplier of gas was Enbridge?

J.M.(1):  It was, but at the time I didn't know that, because when we had moved into the house, the lawyers had signed it over, and hadn't told us yet.  So at the time I had been worried that I didn't have gas yet and worried that the hot water or whatever -- it was the summer -- hot water might get turned off.

So I had meant to be contacting whoever the gas was that I was -- that I needed to set up an account for.

MS. GONSALVES:  Okay.  And at the time prior to June 28th, 2009, your electricity was supplied by Toronto Hydro?

J.M.(1):  Correct.

MS. GONSALVES:  So turning specifically to the encounter with the Summitt sales agent that day, I will begin by asking you how the agent identified himself.

J.M.(1):  I believe he identified himself from an energy company, and he had the clipboard.  I'm not sure of too much more at the time, because it was quite quick.

MS. GONSALVES:  Do you recall whether he said specifically that he was from Summitt?

J.M.(1):  I don't entirely remember if he said he was from Summitt.

MS. GONSALVES:  Do you recall whether he was wearing any clothing with Summitt identification on it?

J.M.(1):  He was, yes.

MS. GONSALVES:  He was.  And did he have an identification badge?

J.M.(1):  I believe he did.  I'm not 100 percent, though.

MS. GONSALVES:  Okay.  There should be in front of you two binders, one of which has a white cover and it is called:  "Summitt Energy sales kit."  At tab 5 of that binder, there are some -- a series of photographs of clothing.

J.M.(1):  Yes.

MS. GONSALVES:  Have you had a chance to look at those?

J.M.(1):  I have.

MS. GONSALVES:  And does anything in there, in that tab, resemble what you may have seen the agent wearing that day?

J.M.(1):  Yes.  I believe it was -- it looks like the green shirt.

MS. GONSALVES:  So the one with --

J.M.(1):  Which is number 4.

MS. GONSALVES:  Number 4 in the top corner?  Okay.

J.M.(1):  Mm-hmm.

MS. GONSALVES:  At the next tab, number 6, there is a form of ID badge.  Do you see that?

J.M.(1):  Number 6, I just have an icon here.

MS. GONSALVES:  It is tab 6 rather than page 6.

J.M.(1):  Tab 6.  Yes.  That looks similar or familiar, but I am not -- as I said, I am not 100 percent.

MS. GONSALVES:  Okay.  What did the agent say about the purpose of his visit to your home?

J.M.(1):  He said he was there to sign me up for a gas account.  Yes.

MS. GONSALVES:  Did he say -- did he give any reason why he had come to your home?

J.M.(1):  Not specifically my home, though –- I'm sorry, he did mention -- I mean there was reference to the previous owners, so I suppose that could have been --

MS. GONSALVES:  What did he say about the previous owners?

J.M.(1):  Well, he said that I -- because I was leery about the contract at first, I wanted to look it over, and he was trying to rush me through it and I -- he mentioned that the previous owners had this contract, and therefore I had to as well.

MS. GONSALVES:  Do you remember --

J.M.(1):  I didn't have a choice.

MS. GONSALVES:  Do you remember him using those words, that you had to and that you had no choice?

J.M.(1):  I do remember, yes.  Not exactly, but essentially those words.

MS. GONSALVES:  What did you think would be the consequence if you didn't sign up?

J.M.(1):  Well, my gas would get cut off, because it had been a couple of weeks and, yeah, I was worried about getting no hot water.

MS. GONSALVES:  Did the agent ask you to provide any documents to him?

J.M.(1):  I don't believe so, no.

MS. GONSALVES:  Did he say anything to you about price of gas?

J.M.(1):  There was -- I believe there was a mention of price of gas.  I believe there was a mention of a fixed rate and an amount.  I don't entirely remember what it was at the time.

MS. GONSALVES:  Did he show you any documents?

J.M.(1):  Well, he had a clipboard with the contract on.

MS. GONSALVES:  In the binder in front of you with the yellow cover, complainant witness binder, behind tab A there is a document there called "registration form."  It has been redacted.

I am just going to ask one of my colleagues to bring you an unredacted version of that.

MR. DUFFY:  Ms. Gonsalves, while we have a moment, why don't we mark this as an exhibit?

MS. GONSALVES:  Thank you for the reminder, Mr. Duffy.

MR. DUFFY:  This one will be Exhibit K3.2. Complainant witness binder, agent A.T., witness J.M.(1).  And the confidential version will be marked KX3.2.
EXHIBIT NO. K3.2:  Complainant witness binder, agent A.T., witness J.M.(1).

EXHIBIT NO. KX3.2:  Confidential version of complainant witness binder, agent A.T., witness J.M.(1).

MS. GONSALVES:  Thank you.

MR. SOMMERVILLE:  I think, if I am referencing the notice of intention, this refers to particular 5.1.3?

MS. GONSALVES:  That's correct, yes.

MR. SOMMERVILLE:  Thank you.

MR. DUFFY:  Actually, while we are on that point, I believe that for the last witness, who was also J.M., we were told it was 5.1.3, but I think it is probably 5.1.2 --

MS. GONSALVES:  5.1.2, yes.

MR. DUFFY:  -- for the last one.  Okay.  Thanks.

MS. GONSALVES:  Sir, can you confirm, in the portion, not directly at the bottom but just above that, that that is your signature?

J.M.(1):  Yes, that's my signature.

MS. GONSALVES:  Did you also print your name in the line underneath your signature?

J.M.(1):  Yes.

MS. GONSALVES:  Is there any other handwriting on this form that is yours?

J.M.(1):  No.

MS. GONSALVES:  At the time that you signed the form, was the -- was it filled in just like this?  If you go down the boxes, your address is filled in at the top, along with -- it is your name and your spouse's name?

J.M.(1):  No.  I filled -- he asked me for the names, I believe, and filled them out, and my phone number as well.

I believe he had the address already written.  I don't remember exactly what was marked down previously to signing.

MS. GONSALVES:  In the third box, it says "Summitt Energy Electricity Program."  Do you see that?

J.M.(1):  Yes.

MS. GONSALVES:  It says "Toronto Hydro"?

J.M.(1):  Yes.

MS. GONSALVES:  Then there is a bubble that says "five years, 7.59 cents per kilowatt-hour" and that has been coloured in?

J.M.(1):  Correct.

MS. GONSALVES:  Was there any discussion about electricity before you signed this form?

J.M.(1):  No.

MS. GONSALVES:  Was there any discussion about electricity between you and the agent after you signed the form?

J.M.(1):  He may have mentioned it quickly.  I do remember him doing some marks after I had signed and -- but it was all quite quick and rushed, and at that point I really wanted him just out of the house.

MS. GONSALVES:  Why did you sign the document?

J.M.(1):  I signed because, well, I was nervous about my gas getting cut off.  Essentially, he told me that I had to sign but, at the same time, he was saying that I could get out of the contract, but he said it wasn't a contract.  There was a lot of contradictory information, and at that point, I think, because I -- I was worried about it getting cut off and that's essentially why I signed.

MS. GONSALVES:  Did you understand it at the time to be a contract with a third party retailer for fixed price for gas and electricity for five years?

J.M.(1):  I didn't understand it to be of a third party.  There was mention of fixed price, but the -- and I didn't know at that time if there was an option just to stay with Enbridge, because I knew -- I had known at the time there had been a lot of changes, and, again, I was worried that it might get -- my gas might get cancelled if I didn't sign with him.

MS. GONSALVES:  Did the agent provide you a copy of the contract -- or the registration form?

J.M.(1):  Yes.

MS. GONSALVES:  Returning to the binder that says "Summitt Energy Sales Kit", there is a number of documents in there.  I am just going to ask you whether or not you received them.

J.M.(1):  Hm-hmm.  I'm sorry, what tab?

MS. GONSALVES:  The white binder.  Yes.  And, first - it is tab 1K - confirm whether that is the blank version of the form you filled in?

J.M.(1):  Yes.

MS. GONSALVES:  Okay.  The next one, it is tab -- for the benefit of the Panel, I am pulling these from what's behind tab H of the witness binder.  But, sir, tab H of the witness binder says next it is tab 2D.  Did you receive the pamphlet behind tab 2D?

J.M.(1):  Sorry.  Just one second.  No.  No, not that one.

MS. GONSALVES:  If you turn back to the previous tab, it is tab 2C.  It is a picture of a house on top of the palm of a hand.  Did you receive that one?

J.M.(1):  I believe that was -- yes.

MS. GONSALVES:  I just note for the Panel's benefit this incident was on June 28th, and that is the date appearing on the pocket for tab 2C.  So it may have just been an error in tab H of the witness binder, just to clear that up.

And then could you please turn to tab 3A?

J.M.(1):  Okay.

MS. GONSALVES:  Do you recall receiving a copy of this document from the agent?

J.M.(1):  I don't recall, but I haven't looked at the documents for a while.

MS. GONSALVES:  And tab 4?

J.M.(1):  That doesn't look familiar, no.

MS. GONSALVES:  Does not look familiar?

J.M.(1):  No.

MS. GONSALVES:  Did the agent leave you a business card?

J.M.(1):  I don't believe so, no.

MS. GONSALVES:  How then did the encounter end?  Was there anything else said in the conversation?

J.M.(1):  No, not necessarily.  I don't -- um..., after -- well, after I signed, then there were some markings and he mentioned some other things.  And like I said, I was more interested in getting him out of the house than anything at that point.  It wasn't a pleasant experience.

MS. GONSALVES:  Did he tell you that someone from Summitt would be contacting you?

J.M.(1):  I don't believe so.

MS. GONSALVES:  What happened after that encounter?

J.M.(1):  Well, after that, I had a bad feeling about the contract, of what I -- you know, this thing that I had signed.  But I was really quite busy with the house, so it took me a little while to look over the forms.

My spouse had been bringing back some items from across Canada and I was cleaning up the house.  We got the items in and sat and eventually mentioned it to her, and right away she was -- she essentially knew that I had signed something I probably shouldn't have and figured that -- right away that it was something that we probably wanted to get out of.

And then I went and looked over the forms and read it more carefully.

MS. GONSALVES:  And what did you discover, looking over the forms, that you did not understand when the agent was at your home?

J.M.(1):  I didn't fully realize that it was for a fixed amount, and I didn't fully realize that it was, as I said, a third party, as well.

MS. GONSALVES:  Once you realized this --

J.M.(1):  I'm sorry.  As well, the hydro -- the hydro, it was quite a shock, as well, because I didn't realize -- I didn't even realize that he had wrote that in, before or after, and the extra tick marks, which I had remembered at that point, as well, was, you know, a bit of a shock.  Well, it was a shock to me.

MS. GONSALVES:  What did you do once you came to this realization?

J.M.(1):  Well, first, I talked it over with my spouse, and then I started to research it a bit online to see if other people had that experience before.

MS. GONSALVES:  At tab I of the binder in front of you, there is a transcript of a phone call.  This is the binder with the yellow cover.

J.M.(1):  Yes.  Hm-hmm.

MS. GONSALVES:  And just to note for the record, it says date and time of call as 2010/07/02.  That should actually be 2009; is that correct?

J.M.(1):  Absolutely, yeah.  That was a few days after.

MS. GONSALVES:  July 2nd, 2009?

J.M.(1):  Okay.

MS. GONSALVES:  Why did you call Summitt?

J.M.(1):  It was my first and quickest way of trying to cancel the contract, what I thought at the time.

MS. GONSALVES:  Were you able to do that in the phone call?

J.M.(1):  No.  I wasn't successful, and actually I was hung up on.

MS. GONSALVES:  And then if you turn over the page, there is another transcript of a phone call.  Again, the date says 2010.  It should be 2009?

J.M.(1):  That's correct.

MS. GONSALVES:  And this is just a few minutes later, 8:55 a.m.?

J.M.(1):  It was after, yes.  It was soon after, yes.

MS. GONSALVES:  And this is you calling Summitt again?

J.M.(1):  Correct.

MS. GONSALVES:  And was this also to try and cancel the program?

J.M.(1):  Correct.  I just wanted -- I was quite angry after the first call, because it felt like it was -- I felt like I was cut off.  And, yeah, it was attempting to cancel the account -- the contract again.

MS. GONSALVES:  Were you successful in doing so on this call?

J.M.(1):  No, I wasn't.

MS. GONSALVES:  Why not?

J.M.(1):  I believe they mentioned that there was technical problems with the system, with their computer system, and I was a bit skeptical, but I ended the phone call.

MS. GONSALVES:  Okay.  Tab C of the binder, it's two pages of an e-mail.  I will ask you to go to where the chain starts, which is the bottom of the first page.  It has the date July 2nd, 2009, 3:40 p.m., and it is to Summitt.  Is this an e-mail that you wrote?

J.M.(1):  Yes, this is an e-mail from me.  Not all of it is in my words.  From looking on the Internet, I had taken some -- something, what seemed a little bit more legal terms, legal speak that I could write, from other people that had this experience.

And I had essentially taken that and taken a couple of sentences out of theirs and put it into begin it so I was clear that I was trying to cancel the contract.  That was my worry at the time, was to cancel the contract.

After that, though, on the second paragraph of that, I go into what I felt was happening at the time, and there was, I thought, deceit on the agent -- the salesperson's side of it that I thought wasn't fair from the customer's side, and that -- I'm sorry, let me just read over this, it's been a while -- and to mention to them that I also had contacted the Ontario Energy Board as an incentive to make sure my contract was cancelled.

MS. GONSALVES:  Okay.  So I just wanted to unpack a few things in there.

This e-mail was copied to the Ontario Energy Board; is that what I am understanding you to be saying?

J.M.(1):  This one, I believe, was cc'd into the Ontario Energy Board to confirm that the date and the time -- so I had a third person to confirm that I tried to cancel.  Especially after the phone calls, I was worried.

MS. GONSALVES:  You mentioned that you did some research on-line, and that you were assisted in writing part of this based on what you found on-line.  Which part specifically is that?

J.M.(1):  Essentially, the first paragraph, I believe, under the "Consumer Protection Act, statement."

And I may have done some edits, but essentially the wording was from another person that had the same problem and used that wording to, as they suggested, which I did, was e-mail and the -- strongly recommended registered mail.  So I sent a copy of that through registered mail as well.

MS. GONSALVES:  Okay.  In the second paragraph where you begin by saying:  "Due to your deceptive behaviour," first of all, what do you mean by "your deceptive behaviour"?

J.M.(1):  Well, at the time I was, um... a bit distraught about the encounter I had with the salesperson and just the overall feeling I had about the whole thing, that I felt my phone calls were being ignored at that time, and that I just thought it was deceitful.  I thought it was -- I didn't think they were being clear.  They weren't clear at the door, the salesperson wasn't clear about what he was getting me to sign.  And that's essentially it.

MS. GONSALVES:  So is that statement based in your personal experience?

J.M.(1):  Yes.

MS. GONSALVES:  Okay.  And then in the same sentence you say:  "Your reputation as a deceitful business."

Is that a reputation that you learned about through on-line searches?

J.M.(1):  Yes, essentially.

MS. GONSALVES:  And did learning about that through on-line searches, did that influence your decision to cancel the contract?

J.M.(1):  I'm sorry, say that again?

MS. GONSALVES:  Learning about that reputation through your on-line searches, did that influence your decision to cancel the contract?

J.M.(1):  No, not to cancel it, because I wanted to cancel it.  I wanted to find out if other people had that experience and the best way to go about cancelling it.

MS. GONSALVES:  Turning to the -- sorry, to tab F of your binder.

J.M.(1):  Mm-hmm.

MS. GONSALVES:  It's a complaint file summary, which is an internal document at the Ontario Energy Board, but the second page of that, you will see it says "Complaint details" on the left?

J.M.(1):  Yes.

MS. GONSALVES:  And the content of that begins by saying:  "I was harassed and coerced."

Have you had opportunity to review that?

J.M.(1):  Yes, I have.

MS. GONSALVES:  And is that something you wrote?

J.M.(1):  Yes.  This is something I wrote, yes.

MS. GONSALVES:  And the date of this as well, back to the first page, is also July 2nd, 2009.  It is at the top of the page, "Date received"?

J.M.(1):  Sorry.  Yes, thank you.  Yes.  That's correct.

MS. GONSALVES:  So just to confirm, you wrote this also on the same day that you wrote the e-mail to Summitt, the one we just looked at?

J.M.(1):  Correct.

MS. GONSALVES:  Then at tab D of your binder, you see there a letter dated July 6th, 2009 on Summitt Energy letterhead.  Did you receive this letter?

J.M.(1):  Yes.  This looks like the letter I received.

MS. GONSALVES:  And I understand in this letter, Summitt is telling you that they are cancelling the contract for electricity and natural gas, the price protection plan?

J.M.(1):  Correct.  They cancelled, yeah.

MS. GONSALVES:  And was there any fee applied for that cancellation?

J.M.(1):  No.

MS. GONSALVES:  Sir, then my last question to you is:  If your contract has been cancelled by Summitt without any penalty to you, why have you chosen to participate in this matter?

J.M.(1):  Well, essentially, I mean, I was angry at first, but I knew that it was -- first I wanted to cc OEB and -- as a third party for my benefit to know that -- that I was attempting to cancel the contract, because I was worried about it not being cancelled.

And also, I mean, that is essentially my first complaint, was that this happened to me, but I have continued this complaint because -- essentially out of a community issue.  You know, it really bothered me at the time, more so not that it just happened to me.  I did feel rused and I felt tricked.

I didn't -- I almost didn't take it personally, though.  I felt like it was just a big game, but I felt like it wasn't -- it was something that is not fair for other people like, say, in my neighbourhood that might not be able to speak English that well, or elderly or people like that that might have a hard time cancelling the contracts.

And I had talked to other people that had this same experiences, where there was people running down the street to rip up the contract.

I think it is just ridiculous, and that is why I -- even though it is, you know, not great for me to be sitting right here, but that is why I am here.

MS. GONSALVES:  Thank you.  Those are my questions.  Mr. Selznick will have some for you.
Cross-Examination by Mr. Selznick:


MR. SELZNICK:  Thank you.

My name is Stephen Selznick and I will ask you some questions for Summitt Energy.

So let's just go back to the day in question, which I take it was June 28th, 2009.

The salesman comes to your home, and I take it your evidence was there is no question he was from Summitt Energy, that you identified, potentially, a shirt he was wearing, and he was wearing a badge, and it wasn't an issue about Summitt Energy.  You knew who the energy company was?

J.M.(1):  No.  I didn't know who the energy company was, no.

MR. SELZNICK:  I think your evidence was you believed he was wearing an ID badge?

J.M.(1):  Yes.

MR. SELZNICK:  And he identified himself as from an energy company?

J.M.(1):  From an energy company, yes.  I knew it was an energy company.

MR. SELZNICK:  My notes say that you thought he was from Summitt Energy.  You are changing that now?  You didn't know he was from Summitt Energy?

J.M.(1):  No.  I knew he was from Summitt Energy, but I didn't entirely know –- you –- I believe you asked what I knew, energy--

MR. SELZNICK:  That you knew he was from Summitt Energy?

J.M.(1):  I knew he was from a company named Summitt Energy, yes.

MR. SELZNICK:  And what were the actual words that he used?  You said that you were left with the impression or you got the sense that he was -– that you had no choice of signing this contract.  What did he actually say to you?

J.M.(1):  I am not going to be able to quote him word-for-word.  It was a long time ago.  It was well over a year now.

MR. SELZNICK:  Yes.

J.M.(1):  I want to... but as I said before, he mentioned that I had no choice in signing the contract, because the previous owners had signed up with their company.

MR. SELZNICK:  So my question is:  Did he actually use the words "you have no choice"?

J.M.(1):  I believe so, yes.

MR. SELZNICK:  You also mentioned that he spoke to you about fixed rates, a fixed-rate plan and an amount.  He did speak about a fixed-rate plan and an amount?

J.M.(1):  It was a bit of a blur, because
everything -- he was speaking quite fast and everything was rushed.  There was almost an aggressive side to him, but I essentially, um... I do remember something about a fixed plan.

MR. SELZNICK:  Okay.  And I take it that you signed this, even with reservations you signed the registration form at tab A in your little binder, principally because you didn't want to continue the conversation.  You wanted him out of the house and it was your thoughts you would read the stuff when you had some time to do so?

J.M.(1):  Not entirely, because I was also worried at the time that it might get cancelled, like, if I didn't, my gas would get cut off.

MR. SELZNICK:  Did you ask him any other questions?  Did you engage him in a conversation about what this meant and what that meant?

J.M.(1):  I tried to, but he was quite -– he was rushed.  I wanted to stop and read it, and every time I tried to stop reading it, he would start talking.  You can't -- I can't read something when somebody is trying to talk over.

MR. SELZNICK:  But at the end, do you sense that if you would have asked him to explain things, he would have stayed?  Or is it your impression you just wanted to get it signed to get him out of the house?

J.M.(1):  I didn't think he would have given me that information.  I didn't feel like he would have, no.

MR. SELZNICK:  Okay.  But so you signed it, even though you had reservations, I take it?

J.M.(1):  Yes.  I did have reservations, but I did sign it, yes.

MR. SELZNICK:  I take it you did that because you just wanted him to leave?

J.M.(1):  No.  No, no.  This was because -- not just -- because I thought it was going to be -- my gas was going to be cancelled.  That is essentially why I signed him.

No, I did also want him out of the house, but if I had have had time to look over the document and it wasn't all rushed -- I see your reasoning with --

MR. SELZNICK:  I am just asking a question.

J.M.(1):  No.  I understand the question, but it wasn't as simple as that.

MR. SELZNICK:  All right.  Really, I ask this because really it is only you and he who were there, so I am trying to get as much as I can out of your story.

J.M.(1):  Correct.

MR. SELZNICK:  When he left you the materials you said he left, you put them -- where did you put them?

J.M.(1):  I put them on the table in the hallway.

MR. SELZNICK:  You didn't look at them for a couple of days, and then you finally did look at them?

J.M.(1):  After I talked to my spouse, yes.

MR. SELZNICK:  And then, ultimately, out of that conversation, you made a decision after looking at them that you didn't want the contract, and you contacted Summitt Energy on the telephone, as you noted, and we have the transcripts here.

You felt -- I think your information was you felt somewhat concerned, because you wanted to cancel within the ten-day period; is that correct?  You wanted to exercise your consumer right to cancel?

J.M.(1):  Yes.  I wanted to cancel the contract.

MR. SELZNICK: So I take it by that time you read the materials?

J.M.(1):  Yes.

MR. SELZNICK:  And if you would have read the materials, did you see the notice there you could cancel under your consumer rights within ten days?

J.M.(1):  Yes, I believe so.

MR. SELZNICK:  And that prompted the call, I take it, to Summitt Energy?

J.M.(1):  Well, it wasn't immediately after that, but, yes, it was -- I began the process of trying to cancel, yes.

MR. SELZNICK:  If you just turn to the tab I of your book, which is the transcripts here.

J.M.(1):  I'm sorry, which tab?

MR. SELZNICK:  Tab I of the little book.

J.M.(1):  Of?

MR. SELZNICK:  The little witness book.

J.M.(1):  With the yellow?

MR. SELZNICK:  The complainant witness binder.  I am not going to take a lot of time here, but I just want to check one thing here.

I appreciate you had reservations and you wanted to cancel the contract, so you called Summitt Energy and they answered the phone.  I think it was your advice that you felt somewhat concerned, because they hung up on you.  I was looking at this transcript here, and it looks like they tried to put you on hold and maybe the line broke down.  Is that a possibility?

J.M.(1):  From the wording here, yes.

MR. SELZNICK:  And --

J.M.(1):  I felt like I was hung up on.

MR. SELZNICK:  I appreciate that.  But you can also see the company's position, that maybe they pressed a button and hit the wrong button?

J.M.(1):  I understand, yes.

MR. SELZNICK:  You called back, and the advice to you wasn't that they wouldn't cancel, but the system was down.  Is that the advice generally you got?  Next column.

J.M.(1):  Yeah.  She was -- there was -- it wasn't -- it was more the manner she was talking in that made me feel like that, that they weren't taking me seriously.  They were even kind of joking around and there was some laughing, which I --

MR. SELZNICK:  Did you find her rude?

J.M.(1):  I'm sorry?

MR. SELZNICK:  Did you find her rude?

J.M.(1):  I would... Not necessarily rude as, um..., almost displacent (sic).

MR. SELZNICK:  And is it fair to say that you were somewhat agitated and you were concerned and somewhat anxious that this contract be cancelled?

J.M.(1):  I'm sorry, say that again?

MR. SELZNICK:  Is it fair to say you were somewhat concerned and somewhat anxious that this contract be cancelled, and a little frustrated it didn't happen on the call?

J.M.(1):  Yeah.  I suppose there could have been some -- I was definitely frustrated, yes.

MR. SELZNICK:  Ultimately you wrote an e-mail?

J.M.(1):  I --

MR. SELZNICK:  And we talked about the e-mail.  You identified the e-mail, that you borrowed pieces from another e-mail you saw someone else had sent.

J.M.(1):  Well, it wasn't really -- after the call, I had decided I was going to contact the Ontario Energy Board in multiple ways.

MR. SELZNICK:  I am not talking about the Ontario Energy Board.  The e-mail was to Summitt Energy.  Wasn't it to Summitt Energy and the Ontario Energy Board to cancel the contract?

J.M.(1):  Yes.  I sent an e-mail to Ontario Energy Board, which I -- I'm sorry, I sent an e-mail first to Summitt Energy, and carboned -- cc'd it into Ontario Energy Board, and then I sent a second e-mail to Ontario Energy Board with the complaint.

MR. SELZNICK:  I am talking about the first one.

J.M.(1):  Okay.

MR. SELZNICK:  That's the one I think your advice was you looked on the Internet a little bit and you borrowed a form of an e-mail that referenced deceit in it?

J.M.(1):  Yes.  Someone had posted their e-mail or their letter that was successful, and recommended using some of the words.  So I did use a couple of sentences from there.

MR. SELZNICK:  All right.  So although you mention it today, at the time, those were other people's words you put in that e-mail.  I understand you felt anxious.  Clearly, you were concerned to get out of this contract.

J.M.(1):  Like I say, it was legal speak and I wanted to be as clear as possible.  So I didn't -- at that time I was worried that my limited legal knowledge, which is still very limited, would not have conveyed as well as what I thought these sentences conveyed.

MR. SELZNICK:  And you don't know --

J.M.(1):  It was my feeling -- those sentences I made sure were -- they were read carefully and I edited them out.  Like, there was those sentences I knew were economic and useful into cancelling my account.

MR. SELZNICK:  Okay.

You don't know what would have happened.  You never called them back to see whether the system was back up or running.  You just relied upon the e-mail at that juncture?

J.M.(1):  I didn't rely just on the e-mail.  I registered the mail, as well.

MR. SELZNICK:  In consequence of this e-mail, you got, it looks like, a standard form letter from Summitt Energy cancelling your contract.  That is the one --

J.M.(1):  Correct, about a week or two weeks later.

MR. SELZNICK:  All right.  Okay, so -- and then you filed this -- then you did some Internet research; is that my understanding?  You went on the Internet to look at about companies like Summitt Energy?

J.M.(1):  No, not after.  That was before.

MR. SELZNICK:  Before, okay.  You made this complaint.

J.M.(1):  Hm-hmm.

MR. SELZNICK:  And then the complaint, as I understand it, was made in December.  No.  So it was made right away.  But what was the response you got from the OEB when you filed the complaint?  Did you get some kind of notification that they had received your e-mail?

J.M.(1):  I don't believe -- um..., there may have been an e-mail that said they had received one.  I know there was one from the OEB.

I don't entirely remember if there was an e-mail from Summitt.

MR. SELZNICK:  I am talking about the OEB.  So the OEB sent you some communication back that they had received your communication?

J.M.(1):  They had received and noted my --

MR. SELZNICK:  Okay.

J.M.(1):  -- e-mail, yes.

MR. SELZNICK:  Then did you tell them that the contract was ultimately cancelled with Summitt Energy?  Did you report that back to the OEB?

J.M.(1):  It was about two weeks after, once I received it.  I believed they contact -- you know, I can't remember if they contacted me or if I contacted them.  But there was notification that they did understand at that point that my contract had been cancelled.

MR. SELZNICK:  Okay.  And what was the next contact you had from the OEB after that?

J.M.(1):  After that, I don't remember entirely the time line, and we had a conversation about this and I did look over some of my notes.

I don't have precisely any written information or even e-mails from the Ontario Energy Board.  They may have some of references from it.

MR. SELZNICK:  Can I suggest --

J.M.(1):  No.  I'm sorry, I will get to your question.  I just -- I did hear it.  Um..., so at the beginning -- the beginning of it, I don't think there was any -- after they had been notified that it had been cancelled, or they had called me and I told them that the contract had been cancelled, I don't remember any contact after that for a little while.  I don't remember exactly, though.

MR. SELZNICK:  Okay.  But -- and I accept that, but then in about March or April of 2010, they did contact you again?

J.M.(1):  I can't remember the time line exactly, but they did contact me again, yes.

MR. SELZNICK:  So it was their contacting.  You didn't initiate any further contact with the OEB at that point?

J.M.(1):  No.  I hadn't initiated it, no.

MR. SELZNICK:  Had they not called you, would you have pursued this matter further with the OEB?

J.M.(1):  If something arised such as this, yes.

MR. SELZNICK:  Okay.  So they called you, and what transpired?  They had a conversation on the phone with you?

J.M.(1):  I believe so, yes.  I believe it was Chris -- I'm sorry, I shouldn't be using names.  I believe it was a person at the Ontario Energy Board.  We had a conversation, and there was some mention to this -- well, not this case, but the preliminary information about this.

MR. SELZNICK:  And you were asked to give your story?

J.M.(1):  Again, you know, I am a little bit blurry on all of the details on some of that.

I believe there was some information -- they asked me if I could be used as what I am right now, a --

MR. SELZNICK:  A witness.

J.M.(1):  A witness, thank you.

MR. SELZNICK:  Did they ask you specific questions or just, Tell us what happened?

J.M.(1):  I think she already had some information of my -- of my dealings, or my case.  And I believe -- again, I can't remember exactly if I gave her more information at the time, or if it was that she had a lot of my information already from my previous e-mails.

MR. SELZNICK:  Okay.  Then that generated some form of witness statement that was sent to you to sign?

J.M.(1):  Eventually.  I think there was a couple of contacts after that, but then there was the witness statement that was sent to me.

MR. SELZNICK:  One moment.

Those are our questions.  Thank you.

J.M.(1):  Thank you.

MR. SOMMERVILLE:  Questions from Board Staff?

MR. DUFFY:  No questions.

MR. SOMMERVILLE:  The Panel has no questions.  Thank you very much.

J.M.(1):  Thank you.

MR. SOMMERVILLE:  May we have the next witness, please?

[Witness withdraws.]

MR. SOMMERVILLE:  Thank you.
Procedural Matters:


MR. DUFFY:  While we have a minute, we may as well mark the next binder as K3.3.  And the confidential version is KX3.3.

EXHIBIT NO. K3.3:  Complainant witness binder, agent G.W., witness C.L.

EXHIBIT NO. KX3.3:  Confidential version of complainant witness binder, agent G.W., witness C.L.

MR. SOMMERVILLE:  Thank you, Mr. Duffy.
C.L., SWORN

Examination by Mr. Tunley:


MR. TUNLEY:  Sir, as I have indicated to you, we are not going to be referring to names.  I will refer to you as Mr. L., or just "sir" and if you could refer to the agent either as "the agent" or by their initials, G.W.

C.L.:  Okay.

MR. TUNLEY:  Thank you.

We are here to have your evidence about an encounter you had with a Summitt Energy sales agent on September 11, 2008; is that correct?

C.L.:  Correct.

MR. TUNLEY:  And I understand you rent a home in Bradford, just south of Barrie, Ontario, at the time?

C.L.:  That's correct.

MR. TUNLEY:  And you were home alone when the agent came on September the 11th, 2008?

C.L.:  Yes.

MR. TUNLEY:  Your supplier of electricity is Barrie Hydro; is that correct?

C.L.:  Correct.

MR. TUNLEY:  Tell the Board how you first came into contact with the agent on that date.

C.L.:  I was working from home, and a knock on the door or doorbell, and the agent introduced himself, explained who he was and what he was doing, and I told him I didn't want to buy anything, don't need anything.

And he explained that he was selling hydro at a discounted rate, that I would save money on my hydro bill.  I told him again I don't want to buy anything.  I am happy with where I am and what I am doing.

And just -- I just moved into this place recently because I am going through a divorce, kind of a messy divorce, and I cannot afford to pay any more money on anything.

MR. TUNLEY:  All right.  You are clear that he did identify himself as being from Summitt Energy?

C.L.:  Yes.

MR. TUNLEY:  You don't recall what he was wearing at the particular time?

C.L.:  No, I don't recall what he was wearing.

MR. TUNLEY:  In terms of the conversation, what did he tell you about the plan that he was offering you at that time?

C.L.:  He was explaining that they're installing smart meters in my town, and that when they install the smart meters of the rates are going to go up.  It's going to cost me more money, and if I sign on with Summitt, I would save money.

MR. TUNLEY:  Did he explain how you would do that?  Was there any discussion of your usage of electricity or timing of the usage?

C.L.:  Well, yes.  After I told him I didn't want to sign up for anything, he said:  Well, give me one of your hydro bills and I will show you what you are paying now and what it is going to go up to and what our rate is, and show you how you are going to save money on this.

So I went upstairs.  I grabbed one of my hydro bills, brought it back down to him and showed him the hydro bill.

And then I don't know exactly where he was looking on the bill, but he was explaining to me how much I was paying for hydro at that time and then how much he figured it was going to go up in the new year, once the smart meters were installed.

MR. TUNLEY:  And what did he explain, then, as to your situation currently and if you went on the plan he was offering?

C.L.:  I would save money.  He said:  You would save money.  And I said:  I need to save money right away.  I can't start paying more money.  I've got enough lawyers' fees as it is, what I am going through, and I can't -- you will save money in the new year.  As soon as the smart meters get installed, you're going to see you're going to end up saving money on it.  I said:  I need to save money.  I mean, I can't afford to pay more right now.  I don't want to pay more.

I didn't want to sign up.

But I don't know.  I guess I had a difficult day.  I don't know.

MR. TUNLEY:  In terms of his conduct, was there anything about his conduct that you recall in any way?

C.L.:  He was persistent, you know, definitely persistent.

MR. TUNLEY:  All right.  What happened as a result of his --

C.L.:  I signed the contract.  I signed it, you know, figuring I was going to save some money on my hydro and -- because he was explaining, like, other things.  He said:  What kind of heat do you have?  I said:  Well, I got electric baseboard heat.  Oh, geez, that's going to cost you a fortune.  I said:  I know.  I know hydro is more money when you are putting baseboard hear in than a four-star furnace, obviously.

But he said:  Oh, yeah, you will save money.  He says:  You will save money because of the baseboard heat.  You will save money on that, so...

MR. TUNLEY:  All right.

C.L.:  Quite persistent.

MR. TUNLEY:  Again, what do you recall as to the time in which he said you would save money?

C.L.:  Well, he said:  As soon as those smart meters go in.  He says:  Um... you will start saving money right there.  He says:  You will see the difference.

And figuring he said the smart meters were going to go in, like, in the new year, so...

MR. TUNLEY:  If you look at the binder in front of you, there is a binder headed "complainant witness binder"?

C.L.:  Yes.

MR. TUNLEY:  There is a registration form.  You are clear that you did sign this form when it was presented to you --

C.L.:  Yes.  Yeah, I --

MR. TUNLEY:  -- at the end of the encounter?

C.L.:  Yes, I signed the form.

MR. TUNLEY:  In terms of -- if you would look at the other binder, the Summitt Energy kits, I understand you were left with a copy of the brochure document which we find at tab 2B of that?  I believe it is tab 2B, if I can just check that I have the right one.

C.L.:  2B?  Yes.

MR. TUNLEY:  Hold on.  Just make sure that I've got the right reference, if you don't mind.

C.L.:  No.

MR. TUNLEY:  Yes, it is 2B.

So you recall getting this brochure?

C.L.:  You are back at what tab again?

MR. TUNLEY:  2B of the sales kits binder, Summitt Energy sales kits binder.

C.L.:  2B.  No, that's not the one.

Yes.  Yes, the comprehensive -- the brochure, yeah.  I got the brochure.

MR. TUNLEY:  Okay.  If you would just look very quickly at tab 3, there is two tabs, A and B, after tab 3.

There is a blue certificate document.  Did you get a copy of that?  Either of those?

C.L.:  No, I don't recall getting this one.

MR. TUNLEY:  Okay.  Then the next tab there is a brochure from Ontario Energy Retailers.  Did you receive a copy of that?

C.L.:  Honestly, I don't recall getting this brochure here.

MR. SOMMERVILLE:  Just so that the record is clear, I think it is the Ontario Energy Association.

MR. TUNLEY:  All right.

MR. SOMMERVILLE:  That is the brochure.

MR. TUNLEY:  I'm sorry, I am reading just -- the heading is, "Important information about customer choice from Ontario energy retailers."  But you are right, that is the Ontario Energy Association on the back.  Thank you.

Was any business card left with you by the agent?

C.L.:  I believe -- yes, I believe he left me his business card.

MR. TUNLEY:  How did the encounter end?  Was there any other conversation or interaction after you signed the document?

C.L.:  I am going to save money on this, right?  That is basically -- I know I said that.  I'm going to save money?  You're going to save money on it.  I said, I can't afford to pay more right away.  You'll save money on it.  All right.

So that's what I did.  I wasn't planning on staying in this house for three years, trust me.

MR. TUNLEY:  All right.  I understand the next thing you recall is a telephone call from Summitt Energy?

C.L.:  Correct.

MR. TUNLEY:  Is that right?

C.L.:  Yes.

MR. TUNLEY:  If you look at tab I of the customer complaint witness binder, you will see the first two pages are -- sorry, the first three pages of a transcript of a call which occurred September 22.  You have had a chance to review the transcript?

C.L.:  Yes.

MR. TUNLEY:  And you recall there was this call?

C.L.:  Yes, yes.

MR. TUNLEY:  If I ask you to look at the first page, you had a discussion, then, with the agent on the phone about the rate you were paying, starting at the beginning.

What do you recall about that?

C.L.:  When I got the first bill in, you know, that's when I called right away.  I saw how high I was paying.

MR. TUNLEY:  Sorry.  Maybe I confused you.  This isn't the call after you got your first bill.  This is the call ten days or so after the encounter.

C.L.:  Explaining that I signed up?

MR. TUNLEY:  Yes.

C.L.:  Correct.  Um..., yeah, I remember when they called.  So I -- you know, I haven't received a bill or anything yet from them.  Then they explained about what the rate was.  And reading through it, I am -- I was talking to them about it costing me more money in here.  I remember the guy coming, yeah.  I said, Yeah, yeah, clear as I remember it now, supplying electrical rate at 8.98, it says, five year.

Then I explained, Well, it is lower right now.  Well, it's lower -- it's lower now what I am getting from Barrie Hydro.  So I am getting a lower rate from Barrie Hydro, and then they explained that it's -- I don't know what the RPP rate is -- removed in November.  And I said, Well, my bill is going to be higher for the next two months?  And then they explained about the 60 days.  But I...

MR. TUNLEY:  Is this, as far as you recall, accurate as to the conversation that took place?

C.L.:  Oh, yeah, 100 percent.  Yes, it's right, you know, and, once again, I am explaining to them, Look it, I can't afford to pay any more right now.

MR. TUNLEY:  You mentioned you weren't planning to stay in the residence for very long.

C.L.:  No, I wasn't.  No, no.

MR. TUNLEY:  The second page, there is a discussion about transferability.  Do you recall that discussion?

C.L.:  Yeah, I remember about the transferability.

MR. TUNLEY:  All right.

C.L.:  I wasn't sure where I was going to end up, so...

MR. TUNLEY:  All right.  Then you began to tell me, and I will go back to it, but you got a bill from Barrie Hydro after the encounter.  What happened in that context?

C.L.:  Well, when I got the bill, it was, like, $117 higher or almost double what I would normally pay.  I checked the rate and saw what they had on there.

I thought, I can't keep paying a rate like this.  So I think -- I believe I called in again after I got the -- after I saw my first bill, I called in and asked -- you know, I am paying a lot of money.

MR. TUNLEY:  Again, after the transcript we just looked at, if you look again at tab I, there is a shorter two-page transcript.  You did call in to Summitt Energy on February 10th, it appears, 2009.

C.L.:  Right.

MR. TUNLEY:  Is that about right?  Sir, is that about right?

C.L.:  Is that the date on there?  Yeah, I am just looking.  Yeah, the one with...  The one regarding the agent, yeah, the... Right at the end of this, so after 3, OEB order, EB-2010 --

MR. TUNLEY:  The last two pages of tab I.

C.L.:  Of tab I, yeah.  I called in, yeah.

MR. TUNLEY:  Okay.

C.L.:  Yeah.

MR. TUNLEY:  At this point, you had received your bill and you were complaining about what you saw there?

C.L.:  That's right, yeah.

MR. TUNLEY:  Is this accurate as to the phone call as you recall it?

C.L.:  That's accurate, yeah.

MR. TUNLEY:  And I understand at the same time you made a complaint to the Ontario Energy Board.  Do you recall that?

C.L.:  Yeah.  Yes.  I called in right away to the Ontario Energy Board and...

MR. TUNLEY:  Now, if I turn you to tab D, I understand you received a letter from Summitt Energy virtually right away.  February 18th, there is a letter offering you to get out of the contract on payment of a liquidated damages amount, $427.33 plus GST; is that right?

C.L.:  That's right, yeah.

MR. TUNLEY:  I understand you elected to take that option?

C.L.:  Yes, I did.

MR. TUNLEY:  Why was that, sir?

C.L.:  Well, I looked at it and weighed out my options as far as what it is going to cost me to pay the increased hydro for another year or so, from what I have been billed in the first two months or three months that I got from Summitt, and it would be a lot cheaper to get out of it at $448 than to spend, what?  So it would probably cost me at least another 1,000 bucks for a year, I calculated, to stay with Summitt.

MR. TUNLEY:  All right.  Was there any other involvement until you were contacted by the Ontario Energy Board regarding participation in these proceedings?

C.L.:  No.  No.  I just got -- I sent this in, and then I don't know if I got a letter from Hydro or I called Hydro again.  I might have called them and asked them about it.  So that's it.

MR. TUNLEY:  Eventually your Summitt Energy account was cancelled and you are no longer a Summitt Energy customer?

C.L.:  That's right, yeah.  I had it cancelled.  They sent me a cancellation and I saw it come off.  It took a while, but it finally come off.  And it took I think two months, or something, for them to finally stop billing me.

MR. TUNLEY:  Okay, thank you, sir.  Those are my questions.

C.L.:  Thank you.

MR. SOMMERVILLE:  Mr. Selznick.
Cross-Examination by Mr. Selznick:


MR. SELZNICK:  Thank you.

Hi.  My name is Stephen Selznick, and I will be asking you questions for Summitt Energy.

C.L.:  Okay.

MR. SELZNICK:  What do you do for a living, sir?

C.L.:  I am the property assessment specialist for Aviva Canada, national.

MR. SELZNICK:  And when you were at home that day and the agent came to your door, if you weren't interested in speaking to him -- you didn't say, I am too busy, come back another time, I will see you later.

You engaged him in a conversation or he engaged you in a conversation?

C.L.:  Can you repeat that again?

MR. SELZNICK:  When the agent came to your door, if you were too busy, you didn't indicate it to him.  You didn't say, I will speak to you later?

C.L.:  No, I didn't say I'll speak to you later.  Alls I said is, I don't want to talk to you.  I don't want to buy anything right now.

MR. SELZNICK:  But the conversation -- you didn't close the door, or you didn't say, Please, I have to get back to work.

C.L.:  I don't close the door on anybody, sir.

MR. SELZNICK:  Was he otherwise polite?

C.L.:  Yeah, he was polite.

MR. SELZNICK:  Would you feel he was a good salesman?  He was trying to give you information?

C.L.:  As far as being a persistent salesman, yeah.  As far as giving me the information, I don't think a lot of it was truthful, but I got the information.

MR. SELZNICK:  Take yourself back there.  When he asked to see your hydro bill, what did you understand the purpose of that was for?

C.L.:  Because he was going to show me how I was going to save money.

MR. SELZNICK:  Right.  Did he show you on the energy bill a chart showing what your uses were at certain times of the day?

C.L.:  No.  I don't recall.

MR. SELZNICK:  Okay.  And did he explain to you different rates at different times of day that were going to come into effect when these smart meters were installed?

C.L.:  I believe he did.

MR. SELZNICK:  Right.  And he didn't say he was installing any smart meters?

C.L.:  No, no, no.  He never said he was installing smart meters.

MR. SELZNICK:  Did he say you would be saving money right away, or when the smart meters were installed and these time-of-use charges came in?

C.L.:  As soon as the smart meters are installed in January, you are going to start saving money right away.

MR. SELZNICK:  Okay.  And you have this affirmation call.  We don't have to go over that.  We had the affirmation call.

You thought you got a business card from him.  I don't think there was any question he was a Summitt Energy person?

C.L.:  No.

MR. SELZNICK:  Ultimately, you signed the paperwork?

C.L.:  Yes.

MR. SELZNICK:  And what did you what did you do with it when you signed it?

C.L.:  Put it somewhere up on my desk.

MR. SELZNICK:  You didn't read it carefully or any more than that?

C.L.:  No, I didn't.

MR. SELZNICK:  When you got your -- about how much longer after that did you actually get the hydro bill that you noticed Summitt Energy on the account?

C.L.:  It would have been probably -- probably two months, I think it was.  Was it two months?  Somewhere around two months.  Second, third -- third billing, something like that.

MR. SELZNICK:  And I won't put words in your mouth, but I assume you have owned homes before?

C.L.:  Yes, I owned a home before.

MR. SELZNICK:  So you are familiar with getting utility bills for gas and for hydro?

C.L.:  No.

MR. SELZNICK:  Who would have handled those things?

C.L.:  My ex.

MR. SELZNICK:  Okay.  So when you looked at this bill, had you seen –- you'd had utility bills or electricity bills at this home before this one with Summitt Energy's reference on it?

C.L.:  Without Summitt Energy.  I had just Ontario Hydro, Barrie Hydro, since, um... it would have been since April of that year.

MR. SELZNICK:  Okay.  And when you got the bill that now has -- from Barrie Hydro with Summitt Energy's name in it --

C.L.:  Yes.

MR. SELZNICK:  Your general impression -- I don't want to put words in your mouth -- your general impression was the bottom-line number was bigger?

C.L.:  I saw what – Yes.  I saw what Summitt Energy added to the bill.

MR. SELZNICK:  Okay.  Saw that –-

C.L.:  You could see a -- I forget how it was exactly, but there was a line in there for Summitt Energy or something.

MR. SELZNICK:  So can you recall for me where "Summitt Energy" appeared, what line was that, roughly, about what the subject matter was?

C.L.:  I know it was on the bottom of a -- there was a section with Barrie Hydro, the way the costs were.  Then there was another section below that showed Summitt, and then there was a total below or something like that.

MR. SELZNICK:  Did that bill break up various different kinds of charges on it?

C.L.:  Yes.  They always break up different charges, from what I recall.

MR. SELZNICK:  Was one of those charges called "provincial benefit"?

C.L.:  I don't recall.

MR. SELZNICK:  Do you recall, on the bills you got from Barrie Hydro before Summitt Energy appeared, whether there were similar line items for these other items on it?

C.L.:  Well what I would have done is I would have taken a bill before and the bill I got and compared the two.  And so if there was something else out of line, I am sure I would have picked it up, but the only difference I saw was whatever Summitt was adding on to the bill.

MR. SELZNICK:  Okay.  So the total at the bottom was more, and you attributed it to Summitt Energy's component being added to that?

C.L.:  Well, I could see it when I looked at the billing, the way it is billed from the previous bill to the one I got with "Summitt" on it, everything looked the same until all of a sudden there was this other charge for Summitt or something on there.

I forget exactly how it was, but I know I looked through the numbers.

MR. SELZNICK:  Fair enough.  But today I think your evidence is you are not sure whether this line item called "provincial benefit" was on the one you got from Barrie Hydro before Summitt's name was on it?

C.L.:  If I had a bill in front of me, I could tell you what I was looking at.

MR. SELZNICK:  Right.  So you made this complaint - I just have a very few questions, then we will be finished - you made this complaint to the Ontario Energy Board?

C.L.:  Yes.

MR. SELZNICK:  You received some notification from them that they received your complaint?

C.L.:  Yes.

MR. SELZNICK:  What transpired after that?  Did you hear anything further from them?

C.L.:  Yes.  I put in my complaint.  Then I got a call regarding this hearing here and whether I would testify or not.

MR. SELZNICK:  And roughly how much time between filing your complaint and getting that call?  Roughly, in months?

C.L.:  Not quite a year, I guess.  Yeah.

MR. SELZNICK:  Okay.  And what was the subject of that call?  What was the general nature of that call you received?

C.L.:  The general nature was that they were investigating Summitt Energy, and they wanted to know if I would testify with my complaint that I had put in.

MR. SELZNICK:  Right.  Did they ask you to explain what happened, in your words?

C.L.:  Yes.  Yes.  They asked me to explain what happened.

MR. SELZNICK:  Did they ask you specific questions?

C.L.:  Well, they asked me, like, the manner of the salesman, I believe.  Nothing -- they just asked me what happened and what I was complaining about.  That's what they wanted to know.

MR. SELZNICK:  And did they ask you a question like:  Did he have a –- did he give you a business card?

C.L.:  Not back then.  Nobody asked me anything about the business cards or anything.

MR. SELZNICK:  So between making your original complaint and this exit fee letter and paying the exit fee and this contact from the Ontario Energy Board to appear in this hearing --

C.L.:  Yes?

MR. SELZNICK:  -- you heard nothing from them in the interim?

C.L.:  Just an update that there was going to be the hearing.  That's -- they called and said:  The hearing is coming up.  We will inform you and let you know when it is going to happen, and if you would testify.

MR. SELZNICK:  Right.  But I am talking about the period before you got the call, saying --

C.L.:  No.  There was nothing else.

MR. SELZNICK:  What did you think had happened to your complaint?

C.L.:  Just went away.  Just wait and see what they were going to do with it.  You know, I know things take time.

MR. SELZNICK:  All right.  Those are my questions.  Thank you.

MR. SOMMERVILLE:  Thank you.  Any redirect?

MR. TUNLEY:  None.  Thank you.  I did forget to mention that the paragraph of the notice of intention that was addressed in this witness's evidence is 2.1.3.  I apologize.

MR. SOMMERVILLE:  Thank you.

MR. SOMMERVILLE:  Board Staff?

MR. DUFFY:  No questions from Board Staff.
Questions by the Board:

MR. SOMMERVILLE:  Sir, when the sales agent was at your door, was there any discussion, when you were talking about the relative costs of electricity, was there any discussion about the provincial benefit?

C.L.:  No.  Not that I recall.  I don't recall that.  Don't recall that.

MR. SOMMERVILLE:  I take it from that answer you were never -- no one ever talked to you about what the provincial benefit was and what implications for the provincial benefit there may be if you were to sign with the company?

C.L.:  No.

MR. SOMMERVILLE:  Did anyone from Summitt indicate to you that if you signed with them that you would then become responsible for the provincial benefit charge?

C.L.:  No.  No, I don't -- not at all.  Do not recall that at all.

MR. SOMMERVILLE:  Now, were smart meters actually implemented in your area?  Have they been implemented?

C.L.:  I believe they were.  I am not sure when they were implemented.

I am living in an apartment building.  I don't know.  Hydro bill comes in, I pay the hydro bill.  So I don't know if they were implemented in there in January or not.  I don't believe they were at that time.

MR. SOMMERVILLE:  You are living in an apartment building?

C.L.:  Yes, I am.

MR. SOMMERVILLE:  This is a condominium?

C.L.:  It is a triplex.

MR. SOMMERVILLE:  A triplex?

C.L.:  Yes.

MR. SOMMERVILLE:  So you rent your accommodation?

C.L.:  Yes, I do.

MR. SOMMERVILLE:  But you are personally responsible for your --

C.L.:  Hydro.

MR. SOMMERVILLE:  -- hydro?


C.L.:  Yes.

MR. SOMMERVILLE:  Do you have your own meter?

C.L.:  Yes.  Seeing as I am getting my own hydro, I believe I would have my own meter, yes.

MR. SOMMERVILLE:  So your account is with Barrie Hydro; is that --

C.L.:  Yes, it is.  Yes.

MR. SOMMERVILLE:  So are you -- I just want to be clear about this -- do you know whether smart meters were implemented in the - I mean, the relevant time period is the beginning of 2009.

C.L.:  I don't know.

MR. SOMERVILLE:  You don't know?

C.L.:  I don't know if they were installed or not.

MR. SELZNICK:  Excuse me.  It is 2010, I think, because the contract was -- sorry, 2009.

MR. SOMMERVILLE:  Yes.  So your expectation -- or what the agent said to you was that smart meters were going to be implemented; for your meter, your meter was going to become a smart meter and time-of-use rates were going to become implemented in January of 2009; is that right?

C.L.:  That's right.  And I was going to end up paying more with a smart meter.

MR. SOMMERVILLE:  Okay.  And you don't know whether smart meter or time-of-use rates were actually implemented in that time frame or not?

C.L.:  No, I don't.  I don't.

MR. SOMMERVILLE:  Okay.  Thank you.

Any questions arising?

MR. SELZNICK:  No, thank you.

MR. SOMMERVILLE:  Thank you very much, sir.  You are excused.  Have a safe trip back home.  Thank you for coming down.

C.L.:  Thank you.

MR. SOMMERVILLE:  We will take our lunch break and we will reconvene at 1:30.  Thank you.

--- Luncheon recess taken at 12:23 p.m.


--- On resuming at 1:36 p.m.
Preliminary Matters:


MR. SOMMERVILLE:  Thank you.  Please be seated.

Just as a preliminary note, we can confirm that the Board can sit next Wednesday.  I am going to suggest that we start early in order to optimize our chances.  8:30 is a time that is achievable by me and Ms. Hare.  Mr. Selznick, I see you pushing your button.

MR. SELZNICK:  I was going to say I will forget to do it after so...

MR. SOMMERVILLE:  So 8:30 is an achievable time, start time, for us.  I don't know whether it works for the court reporter or transcript service, but could you think about that?

MR. SELZNICK:  I just conferred with Ms. Girardi.  We can do 8:30 in the morning on Wednesday.

MR. SOMMERVILLE:  That gives us an extra hour to really have a good run at this.  So let's try to do that.  We will close down at 2 o'clock on Wednesday afternoon.

MR. SELZNICK:  Thank you.

MR. SOMMERVILLE:  So without further ado.
P.S., SWORN


MR. SOMMERVILLE:  Hi.  Thank you for coming.

P.S.:  Not a problem.  Thank you for inviting me.

MR. SOMMERVILLE:  Usually summonses aren't referred to as invitations, but we will make note of that.

P.S.:  I'm a little on holidays with my three boys.

MR. SOMMERVILLE:  Take your time.  Ms. Helt will have some questions for you.  Then Mr. Selznick will have some questions.  Board Staff may have some questions, and the Panel, Ms. Hare and I, may have some questions.

P.S.:  Okay.

MR. SOMMERVILLE:  If you feel uncomfortable at any stage and you are unsure about what you should do, you can ask -- stop and ask me, and I will help you as much as I can.

P.S.:  Okay, thank you.

MR. SOMMERVILLE:  Thank you.  Ms. Helt.

MS. HELT:  Yes.  Thank you, Mr. Chair.

This witness is here to provide testimony today with respect to paragraph 4.1.3 of the notice of intention to make an order against Summitt Energy Management.
Examination by Ms. Helt:


MS. HELT:  Good afternoon, Ms. S.

P.S.:  Good afternoon.

MS. HELT:  As you know, and I have discussed with you this morning, I will be referring to you by your initials, only.  That is to protect your privacy with respect to any personal information.

I would ask that if you are going to refer to the sales agent, you just refer to the agent.

P.S.:  Okay.

MS. HELT:  Thank you.  Can you confirm for me that you have before you two binders?

P.S.:  Yes, I do.

MS. HELT:  One should be a binder that is marked "Summitt Energy Sales Kit".

P.S.:  Yes.  It is in front of me.

MS. HELT:  And the other binder is a complainant witness binder.

P.S.:  Yes.

MS. HELT:  Perhaps I could ask Mr. Duffy if it could be marked as an exhibit.

MR. DUFFY:  This exhibit will be K3.4, and it is complainant witness binder agent A.B., witness P.S., and the confidential version will be KP3.4.
EXHIBIT NO. K3.4:  Binder of materials of complainant P.S., agent A.B.
EXHIBIT NO. KX3.4: Binder of confidential materials of complainant P.S., agent A.B.

MS. HELT:  Ms. S., you have informed me that you are a home owner in the City of Mississauga.

P.S.:  Correct.

MS. HELT:  And in December 2009, you had recently purchased a new home?

P.S.:  Correct.

MS. HELT:  And you are here to give testimony with respect to an encounter you had with a Summitt Energy sales agent on January 29th, 2010?

P.S.:  Yes.

MS. HELT:  Can you just briefly describe for me how the Summitt agent arrived at your door?

P.S.:  I had an agent arrive at my door Friday evening, 5 o'clock.  I'd just picked up my kids in the after-school program, so it was kind of hectic.  It was dark.  It was cold, but the porch light was on.  And he talked to me saying -- I just moved recently to this house.  I was on a list.

He showed me an Excel spreadsheet with about five columns of numbers, in a font size probably of about 10, of all the new houses he had on his Excel sheet of people who had just moved recently in the City of Mississauga.

MS. HELT:  If I can just stop you there, just to confirm, then, he had told you that the information on the sheet was of new homeowners?

P.S.:  Correct.

MS. HELT:  In the area?

P.S.:  In the City of Mississauga.  It was an Excel spreadsheet that had all of these new home addresses.  I didn't see.  He wouldn't point out where it was, but he had a list of addresses, and he was here.  

He said he talked to the previous owners.  They did not want to set up the smart meter, and so they waited until I moved in the new house, which was just a month ago, and was here to get me to sign the documentation to set up for a smart meter.

MS. HELT:  Okay.  Now, I am just going to ask you, if you could, just to slow down a little bit.

P.S.:  Okay.

MS. HELT:  Because I would like for the Panel to hear each and every step of that particular encounter.

So if we just go back to when he arrived at the door.

P.S.:  Okay.

MS. HELT:  Did he indicate to you if he was a representative of any company?

P.S.:  No, he did not.

MS. HELT:  Did he identify himself in any manner?

P.S.:  Other than it was his responsibility to ensure that I got set up with a smart meter, because it was our turn on our street to get done.

MS. HELT:  Was he wearing a uniform of any sort?

P.S.:  No.  It was dark.  He was wearing a big, bulky parka for the winter cold, and that is about it.  It was just kind of a winter jacket.  There was no visible signage on his jacket.

MS. HELT:  Now, we had reviewed earlier today photographs of certain Summitt apparel.  If I can ask you to turn to your binder, tab 5 -- the binder, I'm sorry, that is labelled "Summitt Sales Kit Binder".

P.S.:  Yes.

MS. HELT:  And have you had a chance to review all of these photographs behind tab 5 of various articles of clothing of Summitt Energy?

P.S.:  To my recollection, he was not wearing any of these, but signage on his jacket that was visible, there was nothing.

MS. HELT:  Was he wearing a hat?

P.S.:  He was wearing a hat, but there was no signage.  So I guess he could have been wearing this hat with the Summitt on the back, but, no, there was no Summitt Energy front and centre for me to see.

MS. HELT:  If I could ask you to turn to tab 6, please, of that same binder, do you recall if he was wearing a badge of any sort?

P.S.:  He was not wearing a badge.

MS. HELT:  And then specifically there is a sample badge located at tab 6 here.  Do you recall him wearing anything that resembled this?

P.S.:  No.

MS. HELT:  So you have indicated in your testimony that he said he was there with respect to smart meters?

P.S.:  Correct.

MS. HELT:  Was there any further conversation about anything else?

P.S.:  He referred to an article from the Toronto Star or Sun indicating about people's issues when they switched to smart meters and how their electricity bill went up.  We talked about I should be doing my laundry at 5 a.m. in the morning, because that is the economical time for me doing laundry.

MS. HELT:  Okay.  If you would turn to tab 7 of the Summitt Energy sales kit binder, tab B, under tab 7.  Have you located that?

P.S.:  E?  Yes, I did.

MS. HELT:  There are a number of copies of various newspaper articles.  If we could go - and perhaps I will just count the pages here from the back.  One, two, three - seven pages from the back of the tab, there is an article that is headed "Hydro Lights Us Up".

P.S.:  Yes, that is the article.  That is the paper that I got a copy of, and he discussed the first kind of -- the one about the Ottawa couple and their article, and highlighted a few words underneath it.

MS. HELT:  Just to confirm, then, this article was provided to you by the sales agent?

P.S.:  Yes.

MS. HELT:  And you said he focussed on something to do with Ottawa Hydro.  Can you just --

P.S.:  He focussed on the first paragraph, you know, when it says an Ottawa couple was very shocked to see when their hydro went up, you know, and that is when we started talking about time of use for the electricity and when I should be doing my laundry, my dishwasher, and things like that, and apologized he was coming in to do a smart meter, but that is life and it was coming in.

MS. HELT:  Did he present you with any other paperwork?

P.S.:  He did give me a brochure, but I...

MS. HELT:  Okay.  We will get to that.

P.S.:  Okay.

MS. HELT:  Can you turn to tab A of the complainant witness binder?

P.S.:  Okay.

MS. HELT:  You will see it is entitled "Registration Form"?

P.S.:  Yes.

MS. HELT:  I am going to ask my colleague, Ms. Marijan, to show you an unredacted copy, as this copy has all of the personal information blacked out.

Do you recognize -- I will wait for you to get the document.

Do you recognize the signature on the document?

P.S.:  Yes, I do.

MS. HELT:  Is that your signature?

P.S.:  Yes, it is.

MS. HELT:  If we can just go through the document - we can now refer to the redacted version - box by box, the second box from the top says, "Summitt Energy Natural Gas Program", and the circle next to "five years, 34.9 cents" and the box underneath is ticked off for "Enbridge account".

Did you talk at all about Summitt Energy's natural gas program?

P.S.:  No, we did not.


MS. HELT:  Below that is a box dealing with Summitt Energy electricity program.  And the utility name has "Enersource" written on to the form.

Did you discuss Summitt's electricity program at all?

P.S.:  No, we did not.

MS. HELT:  Did he say anything to you with respect to this being a five-year --

P.S.:  No.

MS. HELT:  -- fixed-price?

P.S.:  Sorry.

MS. HELT:  No, that's all right.  I will just finish the question.  A five-year fixed-price contract for the supply of electricity and natural gas?

P.S.:  No, he did not.

MS. HELT:  What did he say to you was the purpose of this registration form?

P.S.:  Was to sign up to get a smart meter.  I had to sign this form to register my house, and within a week I will get a smart meter at our address.

MS. HELT:  Just to be clear, he said it was necessary or you had to sign this form?

P.S.:  It was just part of the paperwork to get the smart meter to the house.  Yes.

MS. HELT:  And did you think you had an option to sign the agreement?

P.S.:  I honestly took it for granted that it was what it was.  I wasn't happy about having a smart meter, but... it was for a smart meter, and that is what I needed to sign.  And he caught me at home.

MS. HELT:  Did you have an opportunity to review this registration form at all before you signed it?

P.S.:  No, I did not.

MS. HELT:  All right.  Earlier, you said you were provided with a copy of a brochure.  If you turn to tab 2F of the Summitt sales kit binder, are you able to locate it?

P.S.:  F?  Yes.

MS. HELT:  Tab 2F, there is a copy of a brochure.  Do you recognize this document?

P.S.:  Oh, sorry.  I think I am still lost.  Where is the 2?  Oh, there it is.  Okay.  Sorry.

MS. HELT:  That's all right.  Take your time.

P.S.:  Yes, I do recognize this brochure.

MS. HELT:  Did the agent provide you with a copy of this brochure?

P.S.:  He gave it to me as we were saying goodbye, and he gave me a copy, correct.

MS. HELT:  Did he explain what this document was?

P.S.:  No.

MS. HELT:  Did he refer to it at all as containing the terms and conditions of --

P.S.:  No.

MS. HELT:  -- a contract?  Did he alert you to your rights under the Consumer Protection Act, as set out in this brochure?

P.S.:  No.

MS. HELT:  So he provided you with a copy of the brochure, but he didn't discuss any of the contents of the brochure?

P.S.:  Correct.

MS. HELT:  Did he provide you with any other documentation?

If I can assist you with that, we had an opportunity to review two documents located at tab 3 of the Summitt Energy sales kit binder.  They're two documents called:  "Summitt Energy certificate."

P.S.:  Okay.

MS. HELT:  And you have informed me that the first document at tab A is not one that you have received; is that correct?

P.S.:  This is what number, again?

MS. HELT:  Oh, I'm sorry.  3A.

P.S.:  3A?  Correct.  Yes, he did leave me with this.

MS. HELT:  And 3B, did you receive a copy of that document?

P.S.:  Something similar, yes.

MS. HELT:  All right.  If you, please, turn to tab J of the other binder, the complainant witness binder, is this a copy of the document you provided to me earlier this afternoon?

P.S.:  Yes, it is.

MS. HELT:  Is this a copy of the Summitt Energy certificate that was left by the agent with you?

P.S.:  Yes, it was.

MS. HELT:  And the front of the certificate states "100 percent price protection guarantee" and the back of the certificate has certain statements with respect to energy news?

P.S.:  Yes.

MS. HELT:  And you are certain this is the actual document?

P.S.:  This is the actual document.

MS. HELT:  Did the agent go into any explanation with respect to what this document was?

P.S.:  No.

MS. HELT:  So after the agent provided you with the documents and –-

[Technical difficulties]


MR. SOMMERVILLE:  We have to stop for a moment.  We have a bit of a technical glitch.

Do you have any idea how long it may take to sort it out?

COURT REPORTER:  No longer than five minutes.

MR. SOMMERVILLE:  Okay.  Why don't we just take five minutes and let you do that at leisure?

We'll take five minutes.  Thank you.

--- Recess taken at 1:56 p.m.

--- Upon resuming at 2:01 p.m.

MR. SOMMERVILLE:  Thanks very much.  Please be seated.  Please continue.

MS. HELT:  Ms. S., just before we had to take a brief recess, we were discussing the Summitt agent providing you with certain documentation prior to him actually leaving your residence.

How did the encounter with the agent end?  Did he indicate to you that someone from Summitt Energy would be calling you, or did he say anything else?

P.S.:  The only next steps was someone was to call me to set up the smart meter.  The only discussion we ever had was around smart meters.

MS. HELT: If I can then refer you to tab I of the complainant binder, this is a transcription of a telephone call that you made to Summitt Energy on January 29th, 2010, which is the same day that you signed the contract.

Have you had an opportunity earlier today to review this transcript?

P.S.:  Yes, I did.

MS. HELT:  Does it accurately reflect your conversation with the Summitt representative?

P.S.:  Yes.  I was surprised to see it, because I didn't realize our conversation was being taped, to be honest.

MS. HELT:  And just in a nutshell, can you explain what the purpose of this call was?

P.S.:  Well, within five minutes of saying "goodbye", when I just happened, as I was making dinner, to look over the documentation that was left, I realized that I had got pulled into a contract and I was not very happy at that point.

And so I stomped around the house and found a phone number on the documentation, and pretty well phoned them and asked to be removed immediately.

MS. HELT:  Who did you call specifically?

P.S.:  I phoned Summitt Energy.  I found a 1-800 number on one of the brochures, and I called.

MS. HELT:  And if you turn two pages into this tab, there is another redacted -- or a transcription of another phone call that is made shortly after the first phone call, also of the same date.

P.S.:  Yes.

MS. HELT:  What was the purpose of this call?

P.S.:  Well, I was still frustrated after the phone call.  I didn't feel I was getting any resolution and comfort that my contract was null and voided, so I tried -- I saw an e-mail address, so I tried sending an e-mail.  But I guess in my frustration, I typed in the e-mail address incorrectly initially and I was frustrated because I kept getting undeliverables back to me.

MS. HELT:  When you requested to cancel your contract, what were you told by Summitt?

P.S.:  That I had to call back within five days.  They could not cancel at that moment.  They had no record of my file, and it was up to me to phone back and cancel.

MS. HELT:  All right.  If you turn to tab C of that same binder?

P.S.:  Yes.

MS. HELT:  This seems to be an e-mail from -- well, there are two e-mails, and the e-mail chain starts on the bottom of the chain there and it is sent Friday, January 29th.

Is this an e-mail that you sent?

P.S.:  Yes, it is.

MS. HELT:  And who did you send it to?

P.S.:  Based on my conversation with a [F.] who answered the phone at the 1-800 number, I told him I was cancelling via e-mail.  He didn't tell me to do it via e-mail, but I just wanted a paper trail, because with how hectic my life was, I didn't want to take responsibility and have to call back three days later.

MS. HELT:  Above that e-mail, I see that there is a response from customer service.  Do you acknowledge receiving this response?

P.S.:  Yes, I do.

MS. HELT:  And this was sent February 4th, 2010?

P.S.:  Correct.

MS. HELT:  At tab F of that binder, there is a complaint file summary form, which is an internal Ontario Energy Board form, and at page 2, if you could turn to page 2, on the left-hand side at the top of the page there is something that refers to "complaint details".

Have you had a chance to read this paragraph next to "complaint details"?

P.S.:  Yes, I did.

MS. HELT:  And to the best of your recollection, is it an accurate representation of your complaint?

P.S.:  Other than the one comment that said I e-mailed the next day, but I actually did it -- the day of signing, I mailed it to them, but, yes, it is an accurate --

MS. HELT:  That is referring to the e-mail chain that we just looked at?

P.S.:  Correct.

MS. HELT:  At tab D of this binder, there is a letter dated February 5th, 2010 from Summitt Energy.  Have you seen this letter before?

P.S.:  Only through you.  I did not receive this letter.

MS. HELT:  Did you receive any communication from Summitt Energy with respect to the cancellation?

P.S.:  Written communication was the e-mail that I received.  That was shown prior.

MS. HELT:  And your contract with Summitt Energy for a five-year natural gas and electricity program was cancelled; is that correct?

P.S.:  Yes.

MS. HELT:  Just one more question.  As your contract with Summitt was cancelled and you didn't have to pay any cancellation fee, why have you chosen to participate in this proceeding?

P.S.:  Because I was really frustrated that I was lied to at the door, in a sense, that I had someone come and knock on my door at 5 o'clock on a Friday at a busy week, when I was exhausted with kids, and misrepresent themselves.  And I thought -- I consider myself fairly intelligent to have red flags go off when you hear about this in the news, and I thought if I got hoodwinked, if someone who isn't maybe -- it is easy, then, to get -- without knowing what you are doing.  And so I just wanted to make it known.

MS. HELT:  Thank you very much.  I have no further questions for you.

P.S.:  Okay.

MR. SOMMERVILLE:  Mr. Selznick?

MR. SELZNICK:  Mr. Beitchman will be cross-examining this witness.

MR. SOMMERVILLE:  Mr. Beitchman.
Cross-Examination by Mr. Beitchman:


MR. BEITCHMAN:  Thank you.  Good morning, Ms. S.  My name is Jason Beitchman, and I am a lawyer for Summitt Energy.

P.S.:  Okay.

MR. BEITCHMAN:  So I would just like to ask you a few questions about your encounter with the sales agent, and also your other dealings with Summitt and the reason why we are here today.

I would just like to pick up on what Ms. Helt was speaking about, not focussing on what happened at the door with the sales agent for the moment, but I would just like to talk about when you called Summitt, you say, five minutes after --

P.S.:  Five, ten minutes, correct.

MR. BEITCHMAN:  Sure.  A few minutes, that's fine.  When you called, you wanted to cancel the registration program; is that right?

P.S.:  Correct.

MR. BEITCHMAN:  Okay.  And can you turn up tab I of your binder for me, please?

P.S.:  Yes.

MR. BEITCHMAN:  You recall this conversation?  You have had a chance to review this transcript?

P.S.:  Yes, I did.

MR. BEITCHMAN:  You would agree with me generally that this representative was polite to you?

P.S.:  He was very polite.

MR. BEITCHMAN:  Okay.  And you would agree with me that he said he couldn't accept your cancellation over the phone at that time?

P.S.:  He did say that, yes, but I was frustrated that he wouldn't take any details and acknowledge anything, to assist me.

MR. BEITCHMAN:  You would agree with me that the sales agent just left a few moments ago; is that correct?

P.S.:  Yes.

MR. BEITCHMAN:  And the representative on the phone said that he couldn't accept your cancellation because he didn't have the contract number; is that correct?

P.S.:  That's what he said, yes.

MR. BEITCHMAN:  Okay, thank you.  The representative on the phone, he provided you with instructions on how to cancel by e-mail; is that right?

P.S.:  He originally told me -- no, he told me to phone back three, four days later -- like, on Monday, the first day of business, or Tuesday, when he will have the contract and file.  I was the one who found the e-mail address on top of some of the documentation.

MR. BEITCHMAN:  But he did tell you -- just on page 2, I am looking the third line, "Summitt".  He says:
"Okay, perfect.  There is an e-mail address at the top of the form.  You can send an e-mail today."

P.S.:  Okay, correct.  It is there, yes.

MR. BEITCHMAN:  He did say that the agreement would be cancelled effective that day?

P.S.:  Correct.

MR. BEITCHMAN:  And you did in fact e-mail that day --

P.S.:  There were some issues, yes.  I did eventually get the e-mail out, yes.

MR. BEITCHMAN:  That is the document at tab C?

P.S.:  Correct, yes.

MR. BEITCHMAN:  Okay, thank you.  So you called back.  If we just flip to the next page, there is another call and there is a time stamp there.  I don't know if you see it.  It is 18:07.  Sorry, I am behind tab --

P.S.:  I am back to C, so I am back to I, okay.

MR. BEITCHMAN:  Thank you.  This was the second call that you made.  I guess it is still within an hour or so of the sales agent having been at your door?

P.S.:  Yes, it is.

MR. BEITCHMAN:  Okay, thank you.

And at this point, you asked to speak to [F.] again; is that right?

P.S.:  When Patrick, who I was speaking to, couldn't provide me information or any assurances, I asked him to speak to his manager, and -- yes, he was -- [F.] was the manager, so I asked to speak to [F.].

MR. BEITCHMAN:  You were told at that point that [F.] had left for the day?

P.S.:  No.  I was directed to [F.]'s voice mail.  He said, "Yes, I will pass you to him", and then I went to voice-mail.

MR. BEITCHMAN:  Okay.  Thank you.  You left a message for him on that voice-mail?

P.S.:  Yes, I did.

MR. BEITCHMAN:  Thank you.  Did you get a call back from F. at any point?

P.S.:  My husband did receive a call back, yes, initially, with a number to call.  I don't believe I called back, but they did eventually call me again and I picked up, when I was home.

MR. BEITCHMAN:  Can you turn to the last page of tab I?

P.S.:  Okay.

MR. BEITCHMAN:  That is dated February 2nd?

P.S.:  Okay.

MR. BEITCHMAN:  It says:
"Hello.  Can I speak to P.S.?  She is not here at the moment."

Is this the conversation that your husband may have had?

P.S.:  That could have been the conversation, correct.

MR. BEITCHMAN:  And the caller identified himself as F. from Summitt?

P.S.:  Could have.  I wasn't part of the conversation.

MR. BEITCHMAN:  Just in the transcript, ma'am.

P.S.:  Yes.

MR. BEITCHMAN:  Thank you.

Okay.  So this is dated February 2nd, and your initial calls were on January 29th; is that right?

P.S.:  Yes.

MR. BEITCHMAN:  Okay.  And I think you said that January 29th was a Friday?

P.S.:  Correct.

MR. BEITCHMAN:  So the Saturday and Sunday.  This was within a couple of business days, maybe two business days, February 2nd when F. called you back?

P.S.:  Yes.

MR. BEITCHMAN:  Okay.  Thank you.

So if I can just recap that for a second, after the sales agent left, you called back twice and received instructions on how to cancel by e-mail, and you did cancel by e-mail; is that right?

P.S.:  Yes.

MR. BEITCHMAN:  Okay.  And then you called back in a second time.  You asked to speak to F., were informed that -- you left a voice-mail for him?

P.S.:  Correct.

MR. BEITCHMAN:  And he did call you back within a couple of business days?

P.S.:  Correct.  Yes.

MR. BEITCHMAN:  Then we go to tab C, and on February 4th you got an e-mail back from Summitt saying that your -- that your contract number had been cancelled without penalty; is that right?

P.S.:  Correct.  Yes.

MR. BEITCHMAN:  Okay.  That is within about five business days of your initial visit from the sales agent?

P.S.:  Yes.

MR. BEITCHMAN:  So would you agree with me that based on that episode, that Summitt, from the moment when you called them until February 5th, the cancellation, they were very responsive to you?  You would agree with that?

P.S.:  To deal with the incorrect information given to me at the door, yes, they were.

MR. BEITCHMAN:  Just setting aside what may have happened with the agent, from the moment you called until February 5th they were responsive and helpful?

P.S.:  They were -– they were responsive, yes.

MR. BEITCHMAN:  Thank you.

And they really couldn't have done any more.  They did everything that they could have; you would agree?

P.S.:  They didn't apologize.

MR. BEITCHMAN:  Fair enough.  Okay.  So thank you.

I would like to turn for a minute to the visit at the door that you had with the agent.

So you recollect earlier that it was the end of the Friday, and you had your three kids and your dog was barking and –-

P.S.:  Yes.

MR. BEITCHMAN:  I have two little kids, and we gave away the dog because we couldn't deal with everything.  So I understand.

P.S.:  Do you want one?  You can have mine.

MR. BEITCHMAN:  No, thank you.

But now you say that the sales agent didn't identify himself when he came up.  Is it fair to say that you may have been distracted when he came to the door at first?

P.S.:  No.  I was listening.  The kids were playing the DS or the Wii at that point in time, and when I got distracted long enough with them, they realized I wasn't paying any attention to them.  That's when they came to bother me.

MR. BEITCHMAN:  Sure.

Had you are heard of Summitt Energy before this person came to your door?

P.S.:  I don't pay much attention to this, no.

MR. BEITCHMAN:  So if he had come to the door and said:  Hi.  My name is -- I am from Summitt Energy, you may not have recognized the name and --

P.S.:  I wouldn't have given it a second thought, no.

MR. BEITCHMAN:  Thank you.

And you said that when he came to the door, it was in the evening.  In January it must have been dark out by that time.

P.S.:  Yes, it was dark.

MR. BEITCHMAN:  So you may not have seen his clothing clearly?

P.S.:  I had the porch light on.

MR. BEITCHMAN:  Sorry?

P.S.:  We have the light on the porch on timers.  The timer was on.

MR. BEITCHMAN:  Is it fair to say that you didn't the really focus on whether his jacket may have had a logo or not?

P.S.:  It was a big, bulky parka, because it was cold outside.  So there was no logo on it that I could see, that was visible.

MR. BEITCHMAN:  Did you invite the agent into the house?

P.S.:  He refused.

MR. BEITCHMAN:  He refused?  Okay.  So you are standing there on January 29th with the door open?

P.S.:  With three kids screaming and the dog, yes.

MR. BEITCHMAN:  Okay.  So maybe if he had a badge, he might have been wearing it around his neck.  Did he open his jacket?

P.S.:  No, he did not.

MR. BEITCHMAN:  Now, when he was standing, was he standing so that he was showing you the registration form at all, or any of the paperwork that he had?

P.S.:  He stood facing me the whole time.  He did show me the piece of paper that showed me the addresses, of how he got my address.  And so he was facing me the whole time; correct.

MR. BEITCHMAN:  Did you ask him to look at this piece of paper that he showed you, the Excel spreadsheet that you --

P.S.:  Did I ask to look?  Yes.

MR. BEITCHMAN:  You did?

P.S.:  Yes.

MR. BEITCHMAN:  And did he show it to you?

P.S.:  No, he did not.

MR. BEITCHMAN:  You said he gave you a newspaper clipping?

P.S.:  Correct.

MR. BEITCHMAN:  Did he show that to you in the course of your conversation?

P.S.:  Is that the one that was in the Summitt Energy sales kit?  Yes.

MR. BEITCHMAN:  Yes, that's right.

P.S.:  Yes.

MR. BEITCHMAN:  He did show that to you?

P.S.:  He did show me that one.

MR. BEITCHMAN:  Okay.  Thank you.

Now, if we can just turn to tab A of your binder for a moment.

P.S.:  Okay.

MR. BEITCHMAN:  So on this registration form, I wonder is it possible to show the witness the unredacted version?

So I just want to go through this form a little bit and understand what may be your handwriting or not.

Can you identify for me anything that is your handwriting?

P.S.:  My signature and the name underneath the signature.

MR. BEITCHMAN:  So that is near the bottom, just beside where it is date-signed 01/29/10; is that right?

P.S.:  Correct.  But the "01/29/10" is his – his writing.

MR. BEITCHMAN:  Okay.

P.S.:  The agent's, yes.

MR. BEITCHMAN:  And the circle near where your name is, where it says:  "If you have read the above and undersigned," is that his circle or yours?  Just to the left of where the date is, above your signature?

P.S.:  There's a circle there?  That is part of my signature, I think.

MR. BEITCHMAN:  Oh, is it?  I have a blacked-out copy, so -– okay.  Thank you.

And in the black writing just above that --

P.S.:  Yes.

MR. BEITCHMAN:  -- there is three numbers that are underlined.  Is that your underlining or the agent's?

P.S.:  I guess it would be the agent's.

MR. BEITCHMAN:  Did he at any point -- did he point those out to you?

P.S.:  No.

MR. BEITCHMAN:  When was it, then, that he underlined those?

P.S.:  It must have been before he gave it to me.

MR. BEITCHMAN:  Okay.  Thank you.

So he left this with you, and he also left with you -- you mentioned the brochure earlier, and the certificate?

P.S.:  Yes.

MR. BEITCHMAN:  The fold-out three-panel brochure.  So he left these with you.

You said by the end of the conversation your kids were -- thank you.

You said by the end of the conversation your children were kind of pulling at your dress and wanting you to --

P.S.:  Well, wrestling.  They wouldn't really care if I was paying attention to them.  They were wrestling.

MR. BEITCHMAN:  You say the agent didn't give you an opportunity to review the brochure.  Is it fair to say that you, at that point, wanted him to leave and didn't want to go through the brochure with him?

P.S.:  I didn't see a need to go through the brochure, because I thought I was getting a smart meter.  I didn't think I was changing to anything, so no, I chose not to go through it as well.  It wasn't anything flag -- came up.

MR. BEITCHMAN:  Now, just focussing on tab A of your binder.  That is the redacted version.

P.S.:  Okay.

MR. BEITCHMAN:  So you read this after the agent left?

P.S.:  Correct.

MR. BEITCHMAN:  At that point, you recognized it was for a five-year term for --

P.S.:  Correct.

MR. BEITCHMAN:  -- gas?  So why did you read the form?

P.S.:  Why did I read it after?

MR. BEITCHMAN:  Yes.

P.S.:  Whether it was this form -– honestly, I don't think it was this that caught my eye.  It was the other brochure that caught my eye, under -- oh, I don't know what the number it is, the picture with the kids on it -- when I realized that I wasn't just getting a smart meter.

MR. BEITCHMAN:  That would be tab 2F?

P.S.:  Tab 2F, yes.  That is when I realized that I signed on for more than a smart meter, and that's what caught my eye and I started to read further as I was trying to cook dinner.

MR. BEITCHMAN:  So then you went and read this registration?

P.S.:  I glanced through it.  I didn't read.  I glanced, realized I got more than I wanted, and I immediately called.

MR. BEITCHMAN:  But you would say it is fair to say that it was a good thing you read it?

P.S.:  Good thing that I read it, yes.

MR. BEITCHMAN:  As a responsible consumer, it would be important to read things that you agree to?

P.S.:  It would be, but it would be nice to hear and be told upfront what you are getting.

MR. BEITCHMAN:  Once you read it, you understood what it was that was required you from this registration?

P.S.:  Correct.

MR. BEITCHMAN:  And that is at the point when you called Summitt Energy a few moments later?

P.S.:  Yes.

MR. BEITCHMAN:  Okay.  Thank you.

Ms, S, at the time in January 2010, did you have any knowledge about the commodity price of gas or electricity?

P.S.:  No.

MR. BEITCHMAN:  Okay.  So if someone said to you that they would offer you 29 cents per kilowatt-hour for electricity and that was a good price, you wouldn't know whether that was accurate or not?

P.S.:  Correct.

MR. BEITCHMAN:  If someone said 5 cents was good per cubic metre of natural gas, you wouldn't know whether that was a good price or not?

P.S.:  Correct.

MR. BEITCHMAN:  And did you take any steps to inform yourself about that once you had seen the prices on the form here?

P.S.:  No.

MR. BEITCHMAN:  Okay.  Thank you.

So it is fair to say if the agent had been discussing prices with you about cubic metres and kilowatt-hours, you wouldn't have necessarily known whether --

P.S.:  I would have taken the literature and thanked him and said, I will review it with my husband and call if I am interested.

MR. BEITCHMAN:  And you did take the brochure and the registration form and review them later after he left?

P.S.:  Yes.  But I wouldn't have signed if I would have known I was talking about fixing prices.

MR. BEITCHMAN:  So I would just like to go forward a little bit.  You at one point called the Ontario Energy Board; is that right?

P.S.:  Yes.  Well, when I realized after my phone conversation on the Friday, I phoned my gas supplier and I wanted to make sure it was in my file that nothing would change.  They recommended that I call the Ontario Energy Board, and they gave me the number.

MR. BEITCHMAN:  I am just going to get another binder for you to have a look at quickly.  There is another document in there that I would like to show you.

I am asking the witness to look at Exhibit K1.3, the witness binder of Ms. Marijan.

P.S.:  In what?  K1.3?

MR. BEITCHMAN:  Looking at tab M, please.

P.S.:  Tab M, okay.

MR. BEITCHMAN:  Just to refresh your memory, Ms. S, this is a recording of the conversation between you and the Ontario Energy Board which the Ontario Energy Board recorded.

P.S.:  Okay.

MR. BEITCHMAN:  You would agree with me it is dated February 2nd, 2010?

P.S.:  Yes.

MR. BEITCHMAN:  That is the same day that you had a message back from [F.]?

P.S.:  What time did [F.] call, though?

MR. BEITCHMAN:  Oh --

P.S.:  Yes.

MR. BEITCHMAN:  Just that it's in the same general time frame.  And just looking at the first couple of paragraphs, you introduce yourselves and it says "Customer", you know, you said:
"Honestly, the dog was barking and the kids were screaming and I never really paid attention."

Is that fair?  That is what you said there?

P.S.:  That is what is written there, yes.

MR. BEITCHMAN:  Then the OEB officer says, "Oh", and then the next line you say:
"Customer:  I ended up mistakenly -- well, you know, I looked at the information a half-hour later."

That is what it says there?

P.S.:  Correct.

MR. BEITCHMAN:  Okay.  And then just looking down, a little bit further down, it says:

"Customer:  I immediately e-mailed them."

Do you see that?

P.S.:  Yes.

MR. BEITCHMAN:  Okay, thank you.  So then just turning to the top of the next page, the OEB officer is saying to you, "Because even though, you know, they misled you and tricked you..."

Is it fair to say that before this, you hadn't said that you were misled or tricked? You said, "Honestly, with the kids screaming and the dog barking"; you never said either "misled" or "tricked"?

P.S.:  If this is an actual transcript of what I said, obviously it is not written there, but I did feel like I was misled and tricked.

MR. BEITCHMAN:  But it was the OEB officer in this call that first offered to you that you had been misled and tricked; is that fair?

P.S.:  I was not a happy person so...

MR. BEITCHMAN:  Just looking at the words on the page, that's an accurate transcription?

P.S.:  Was it accurate or it doesn't catch tones?  But, no, I was not happy.

MR. BEITCHMAN:  Fair enough.  Just a little bit further down again, it says:
"OEB:  Which is what you are doing now, and you realized you had been tricked?"

P.S.:  Correct.

MR. BEITCHMAN:  Okay.

And then continuing on, the OEB officer, a couple of lines down, says:

"Oh, I mean, the e-mail was technically supposed to be sufficient enough."

You are having a conversation with him about how to cancel your agreement with Summitt Energy; is that right?

P.S.:  I just wanted confirmation or affirmation of what I needed to do to make sure it was.

MR. BEITCHMAN:  He says to you, "technically the e-mail is supposed to be sufficient"?

P.S.:  Yes, it does say that.

MR. BEITCHMAN:  Okay.  But you had a different -- sorry, excuse me.

Okay, thank you.  So you were contacted sometime later, after this event, by the Ontario Energy Board?

P.S.:  Yes, I was.

MR. BEITCHMAN:  Can you tell me about that contact, who contacted you and what they said to you?

P.S.:  They just contacted.  They were just reviewing the file, and they know I had put a complaint against Summitt Energy.  And they asked if I would be willing to answer some questions and give some information relating to the visit and the occurrence of events.

MR. BEITCHMAN:  And when they called you, is it fair to say they put specific questions to you like, Was the agent wearing a badge and did he identify himself?

P.S.:  I can't remember what specific questions they asked, but they just asked me to relay the information as I remembered it fit, and we discussed it.

MR. BEITCHMAN:  But they did ask you specific questions, as well?

P.S.:  I am sure they did, but I don't have a transcript in front of me, so, no, I can't say yes or no.

MR. BEITCHMAN:  That's fine.  Thank you.

You received some time later a draft of a statement?

P.S.:  Yes.

MR. BEITCHMAN:  Did you write those words in the draft statement that you received?

P.S.:  I reviewed them, yes.

MR. BEITCHMAN:  You reviewed them, but you didn't draft them yourself?

P.S.:  No, I didn't provide written...

MR. BEITCHMAN:  Okay, thank you.  Those are all of my questions.  Thank you very much.

P.S.:  Okay.

MR. SOMMERVILLE:  Board Staff?

MR. DUFFY:  No questions.

MS. HELT:  And I have no re-direct.

MR. SOMMERVILLE:  I beg your pardon, Ms. Helt.  The Panel has no questions.  You are excused.  Thank you very much for coming.

P.S.:  Thank you.

MR. SOMMERVILLE:  Have a safe trip back to Mississauga.  It is just right out that window.

P.S.:  I have to pick up my kids first.

MR. SOMMERVILLE:  But take the elevator.

P.S.:  Perfect.  Thank you.

MR. SOMMERVILLE:  Thank you.

P.S.:  Do I leave these binders here?

MR. SOMMERVILLE:  Yes.

P.S.:  Okay, thank you.

[Witness withdraws.]


MR. TUNLEY:  Mr. Chair, if I may indicate I believe the next witness is A.Z., and, if I may, I will distribute the binders ahead of time.

MR. SOMMERVILLE:  Thank you.
A.Z., AFFIRMED

MR. SOMMERVILLE:  Thank you for coming.  Ms. Gonsalves will have some questions for you.  Then Mr. Beitchman will have some questions.  Board Staff may have some questions, and even the Panel may have some questions.

If at any time you are unsure about how to proceed or whether you should answer a question or not, just stop.  You can ask me.  I will help you as much as I can.

A.Z.:  Thank you.

MR. SOMMERVILLE:  Thank you.  Ms. Gonsalves.

MS. GONSALVES:  Thank you, Mr. Chair.  This witness is here to speak to paragraph 5.1.5 of the notice of intention, and I believe we will need the complainant witness binder marked as the next exhibit.

MR. DUFFY:  This one will be Exhibit K3.5, and it is complainant witness binder, agent A.T., witness A.Z.  And the confidential version will be marked as KX3.5.
EXHIBIT NO. K3.5:  Complainant witness binder, agent A.T., witness A.Z.

EXHIBIT NO. KX3.5:  Confidential version of complainant witness binder, agent A.T., witness A.Z.
Examination by Ms. Gonsalves:


 MS. GONSALVES:  Sir, as I mentioned to you, in order to protect your privacy, we will be referring to you by your initials, and ask you to do the same regarding the Summitt sales agent, or you may simply refer to him as "the agent."

You understand that you are here to give evidence about an encounter you had with a Summitt sales representative on May 15th, 2009?

A.Z.:  Yes.

MS. GONSALVES:  At the time, you were a new homeowner in Toronto; you had moved in on April 29, 2009?

A.Z.:  That's right.

MS. GONSALVES:  And I understand you were the only person home at the time?

A.Z.:  That's right.

MS. GONSALVES:  Prior to May 15, 2009, Enbridge was your gas supplier?

A.Z.:  Yes.  At the old house, yes.  And here too, yes.

MS. GONSALVES:  Were you aware, prior to May 15, 2009, that Enbridge supplied your gas at the new home?

A.Z.:  Yes.

MS. GONSALVES:  And sorry, when we refer to "the new home" that is the one you moved into on April 29, 2009?

A.Z.:  Mm-hmm.

MS. GONSALVES:  Yes?

A.Z.:  Yes.

MS. GONSALVES:  You owned a home prior to that?

A.Z.:  I was living in my parents' house.

MS. GONSALVES:  Okay.  And I understand Toronto Hydro supplied your electricity prior to May 15, 2009?

A.Z.:  Yes.

MS. GONSALVES:  Regarding the encounter with the sales rep on that date, can you describe how that came to be?

A.Z.:  It was on a Friday night.  It was approaching dusk.  It was getting a little dark.  Knocked at my door, and said that he had a -- could save me money on my gas.

MS. GONSALVES:  Did the agent identify himself as representing Summitt Energy?

A.Z.:  Not immediately.  The first approach was this come-on about how he could save me money on gas.  And I asked:  Who are you?  And he showed me his Summitt badge.

MS. GONSALVES:  Did you understand who Summitt Energy was, at that time?

A.Z.:  No.

MS. GONSALVES:  Do you recall what the representative was wearing?

A.Z.:  No.

MS. GONSALVES:  Did he present you with any form of identification?

A.Z.:  Yes, he had a badge.

MS. GONSALVES:  And did the badge identify him as being with Summitt?

A.Z.:  It said "Summitt" on it, yes.

MS. GONSALVES:  All right.  What did the agent say was the purpose for his visit?

A.Z.:  Well, that he -- that the price of gas from Enbridge was going up to 42-point-something cents per cubic metre, and that he could offer me 38-point-something cents per cubic metre, and that the former owner of the house I had bought had been a customer of Summitt, and he could offer me the same rate that they were -- that they were so kindly given.

MS. GONSALVES:  At the time, did you have an understanding of what Enbridge's gas -- rate for gas was?

A.Z.:  Well, he asked me to get the bill, and I did get the bill, but I could not find the Enbridge rate.  It is in small type, and it was kind of dark.  And I was feeling pressured, and I had just -- just moved.  And was feeling kind of frazzled because of that.

So I couldn't -- couldn't find the rate, but I assumed that he was telling me the truth.

 MS. GONSALVES:  Telling you the truth about what?

A.Z.:  That the rate -- that the rate for Enbridge was going up to 42 cents and that he was going to save me money by selling me gas at 38.3 or whatever.

MS. GONSALVES:  And have you since come to learn what the Enbridge Gas rate was at the time?

A.Z.:  Right after the -- I had signed the agreement and he had left, I went and found my -- found some light and read on the Enbridge Gas bill that my rate was somewhere between 17 and 23 cents per cubic metre.

And so his rate was more than double what I was already paying.

MS. GONSALVES:  Was there any discussion with the sales representative about electricity?

A.Z.:  No.  But I showed him the bill.  There was no discussion, but I guess I showed him the bill too.

MS. GONSALVES:  Sir, the binder in front of you, it has a yellow cover, complainant witness binder.  Do you see that?  And if you could, please, turn for me to tab A.

It has been redacted, but is this the form where you put your signature?

A.Z.:  Yes.

MS. GONSALVES:  And why did you sign it?

A.Z.:  I signed it because I was told that this rate was an excellent rate, and that if I didn't sign right now, I would not be able to get this rate any more.  It had to be now or never.

MS. GONSALVES:  And on the form that we are looking at now, in the second box there is a heading:  "Summitt Energy Natural Gas Program"?

A.Z.:  Mm-hmm.

MS. GONSALVES:  And you can see that there is a bubble beside "five years" that has been coloured in?

A.Z.:  Yes.

MS. GONSALVES:  There is an "X" beside "Enbridge account."  Were those filled in when you signed the form?

A.Z.:  Yes.

MS. GONSALVES:  In the next box down, it says "Summitt Energy Electricity Program"?

A.Z.:  Mm-hmm.

MS. GONSALVES:  There is writing that says:  "Toronto Hydro"?

A.Z.:  Yes.

MS. GONSALVES:  And another bubble saying "five years, 8.78 cents per kilowatt-hour"?

A.Z.:  Right.

MS. GONSALVES:  Do you recall if that bubble was filled in when you signed?

A.Z.:  No, I didn't recall it, but obviously it was.  I didn't realize that that section was there.  I thought that he was talking only about gas supply.

 MS. GONSALVES:  Okay.  Did the agent leave you with a copy of this contract?

A.Z.:  Yes.

MS. GONSALVES:  Okay.  There is another binder there with you, that has a white cover.  It says "Summitt Energy sales kit"?

A.Z.:  Mm-hmm.

MS. GONSALVES:  And I am just going to take you through a few documents and ask you if you received them.

First off, tab 2C, it is a glossy brochure with a house?

 A.Z.:  I am alphabetical here.  I don't see... one...

MR. SOMMERVILLE:  Would you like some assistance, Mr. Z.?

 A.Z.:  I've got 2.

MR. SOMMERVILLE:  Okay.

A.Z.:  Okay.  2C.  Okay?

MS. GONSALVES:  Yes.  Can you confirm whether you received a copy of a document like this from the agent?

A.Z.:  Yes, I have it.

MS. GONSALVES:  Okay.  And if you keep turning ahead in that binder, you will come to tab 3.

A.Z.:  Tab 3.  Yes.

MS. GONSALVES:  And then behind A --

A.Z.:  Mm-hmm.

MS. GONSALVES:  -- the blue document that says:  "certificate," did you receive a copy of that?

A.Z.:  I have it, yes.

MS. GONSALVES:  On the back there is a box under "independent representative name" and "representative ID number."  On your copy, were those filled in?

A.Z.:  They're blank.

MS. GONSALVES:  Turning ahead two more tabs to number 4.

 A.Z.:  Mm-hmm.

MS. GONSALVES:  Did you receive this document?

A.Z.:  No.

MS. GONSALVES:  Okay.  Did the agent provide you with a business card?

A.Z.:  No.

MS. GONSALVES:  How did your encounter with the agent end, sir?

A.Z.:  I guess after I signed it, I was probably told that I would get a call in two weeks to confirm that I had signed this document.

MS. GONSALVES:  Who did you understand would be calling you?

A.Z.:  I didn't understand that.  In my letter to the OEB, it was just "someone" and I assumed that it would be the Ontario Energy Board.  Now, that's more than 18 months ago and I am not quite sure how I thought that, but I was sure that it was going to be the OEB that was going to call me.

MS. GONSALVES:  Okay.  Now you have told us, sir, that after the agent left, you reviewed your Enbridge bill and saw what the rate of gas you were being charged actually was?

A.Z.:  Yes.

MS. GONSALVES:  What did you do as a result of that?

A.Z.:  Well, that was a Friday night.  It was the next Tuesday that I called Summitt Energy and asked them to cancel the contract, or the preliminary contract.

MS. GONSALVES:  All right.  So just pausing there, if you go back to the yellow binder.

A.Z.:  Mm-hmm.

MS. GONSALVES:  Please turn to tab I.

A.Z.:  Right.

MS. GONSALVES:  There is a transcript there of a phone conversation that happened on May 19, 2009, 10:31 a.m.?

A.Z.:  That is Tuesday, yeah.

MS. GONSALVES:  And is this a call that you made to Summitt?

 A.Z.:  Yes.

MS. GONSALVES:  And have you reviewed this transcript?

A.Z.:  Yes.

MS. GONSALVES:  And is it consistent with what you remember taking place in that call?

A.Z.:  I suppose.  I don't recall the details.

MS. GONSALVES:  Okay.

A.Z.:  I was very angry.  I don't recall the details for sure.

MS. GONSALVES:  In the third paragraph down, it says:
"Okay, a fellow named..."

And that is the agent's name being redacted:
"...came by on Friday night and lied to me about the prices I am paying for gas and electricity and tricked me into signing a registration form."

In explaining that to the agent, was that the reason you wanted to cancel the contract?

A.Z.:  Yes.

MS. GONSALVES:  And what did they advise you to do to cancel the contract?

A.Z.:  That I have to write them a letter, and they gave me an e-mail address.

MS. GONSALVES:  Okay.  Turning, then, to tab F of your binder, this document, the heading at the top is "Complaint File Summary".  Do you see that?

A.Z.:  Hmm-hmm, yes.

MS. GONSALVES:  It is an internal document at the Ontario Energy Board, but it shows date received, May 25, 2009.

A.Z.:  Right.

MS. GONSALVES:  Do you see that?

A.Z.:  Yes.

MS. GONSALVES:  Turning to the second page, there is an e-mail dated May 20th, 2009 to customer service at summittenergy.ca.  Is this the e-mail that you wrote to Summitt?

A.Z.:  Yes.

MS. GONSALVES:  And have you had opportunity to review that?

A.Z.:  Yes, I have.

MS. GONSALVES:  And is that consistent with what you recall being what you were feeling at the time?

A.Z.:  Exactly, yes.

MS. GONSALVES:  And did you also send this to the Ontario Energy Board?

A.Z.:  Yes, yes.  It is cc'd to the OEB, I think.

MS. GONSALVES:  Well, it is in their documents, so I think it is safe to assume they received it.

A.Z.:  Okay, yes.

MS. GONSALVES:  And what was the response you got?

A.Z.:  I was told -- let me see.  I took some notes.  I think I was told that I should write...

MS. GONSALVES:  Let me make --

A.Z.:  I have to look at my notes.

MS. GONSALVES:  Let me make it a bit simpler for you.  If you turn to tab D of your binder?

A.Z.:  Okay.

MS. GONSALVES:  It is a letter from Summitt Energy dated June 15, 2009.  Did you receive that?

A.Z.:  Right, yes.

MS. GONSALVES:  And that letter was advising you that Summitt would be cancelling your contract for electricity and natural gas?

A.Z.:  Yes.

MS. GONSALVES:  And was there any penalty you had to pay to cancel the contract?

A.Z.:  No, no penalty.

MS. GONSALVES:  Is there anything else that you would wish to tell the Board about your experience?

A.Z.:  At that time?  Um..., let me think.  That's probably about it, I guess.  I guess that's about it for that encounter.

MS. GONSALVES:  Okay.  Those are all of the questions I had for you.  So if there is anything else that you did want to tell the Board --

A.Z.:  Well, they came -- another group came from Summitt Energy three weeks later, and this time they told me that the company -- that Direct Energy that supplies my gas water heater was going out of business, and I said, That's ridiculous.  They said, No, no, it is in all of the papers.  You must have seen it.  It is in the papers.  Direct Energy is going out of business and you are going to have to switch your supplier.

I chased them off the veranda, and I should have taken their names.  I should have photographed them, in retrospect, but I chased them away, told them never to come back again.  And so far, they haven't.

MS. GONSALVES:  Okay, thank you.  I understand Mr. Beitchman will have some questions for you.

MR. SOMMERVILLE:  Mr. Beitchman.
Cross-Examination by Mr. Beitchman:


MR. BEITCHMAN:  Mr. Z., my name is Jason Beitchman.  I am a lawyer for Summitt Energy, and I just have a few questions for you about the events around May 15th and your correspondence with the Board thereafter, and other events relating to this appearance.

So setting aside your encounter with the agent at the door for a minute, I would like to talk about what happened after that point.  So that was May 15th --

A.Z.:  Right.

MR. BEITCHMAN:  -- 2009 when he was at your door?

A.Z.:  Right.

MR. BEITCHMAN:  You called Summitt Energy on May the 19th?

A.Z.:  Yes.

MR. BEITCHMAN:  Can you please turn up tab I of the binder before you?

A.Z.:  Hmm-hmm.

MR. BEITCHMAN:  So just looking at the transcript here, the representative on the phone introduces himself, and then the next thing he says, the second entry for the agent, is:
"Sure.  Did you get a chance to read the form on how to cancel it?"

Is that fair, that that is what it says there?

A.Z.:  No.  Well, it is there.  I didn't read the form.

MR. SOMMERVILLE:  Mr. Beitchman, I don't want to interrupt, but I want us to stay focussed on what the nature of the complaint is.

As I understand the witness's evidence, he is not complaining that the cancellation process did not operate.  His complaint has to do with the representation that was made.  And I don't think you need to win a battle that you have already won, which is that as far as the cancellation side of things is concerned, the company responded to Mr. Z.'s request and cancelled the contract.

Have I -- have I said that correctly?

MR. BEITCHMAN:  Yes.

MR. SOMMERVILLE:  So I am not sure we need to go into that in any detail.

MR. BEITCHMAN:  If the Board is satisfied that Summitt did everything it could from the minute that --

MR. SOMMERVILLE:  Let me put that to Ms. Gonsalves.  It occurs to me that the witness's evidence relates to what he asserts was a misrepresentation with respect to the price of gas, which was an attempt by the agent to cause him to enter into an agreement with Summitt Energy.  That is the complaint.

Have I got that right?

MS. GONSALVES:  I think you fairly characterized the nature of the complaint.

MR. SOMMERVILLE:  I think that is what we need to concentrate on.  I don't think we need to deal with all of this other material, unless you can tell me that that is at issue.

MR. BEITCHMAN:  I would suggest, Mr. Sommerville, that it is at issue.  Summitt Energy will be presenting evidence on the steps that it took in terms of its due diligence efforts.

So I think that this --

MR. SOMMERVILLE:  To cancel the contract that it cancelled?

MR. BEITCHMAN:  Its due diligence efforts in terms of overseeing the process and responding to any concerns about agent conduct.

MR. SOMMERVILLE:  As far as this witness is concerned, he is not asserting that the cancellation process was, in any way, wanting.

MR. BEITCHMAN:  My point in asking these questions, sir, is that I think the witness can draw certain conclusions based on the conduct of Summitt Energy --

MR. SOMMERVILLE:  The witness is not here to draw any conclusions.  It is the Board that has to draw conclusions, and we have to draw conclusions with respect to the allegations that are being made.

And with this witness, the only allegation that is being made is that the agent misrepresented the price of gas in order to cajole him or to cause him to enter into a contract on a basis that was untrue.  That is the allegation.  That is the assertion.

And, with respect, I think that is what you need to concentrate on, and I don't think we need to plough into the cancellation process that Ms. Gonsalves has conceded operated appropriately.  And the witness has also indicated that.

So the issue has to do with the representation, not the rest of this.

MR. BEITCHMAN:  That's fine.

MR. SOMMERVILLE:  As I said, it is a battle you have already won.

MR. BEITCHMAN:  I will take your point on that, Mr. Chair.  Thank you.

MR. SOMMERVILLE:  Thank you.

MR. BEITCHMAN:  Mr. Z., if I can just follow up with that with one question, or maybe one or two questions.

After the agent had left the door, you engaged in a process with Summitt to cancel the contract.  The contract was cancelled; do you agree with me?

A.Z.:  It was cancelled, but it took them almost a month to send the letter.

MR. BEITCHMAN:  Well, on that point, I do have a document that I would like to show you, sir.

[Mr. Beitchman passes document to the witness.]


A.Z.:  Hmm-hmm.

MR. SOMMERVILLE:  Thank you.

A.Z.:  I have a letter dated the 15th of June to the same effect.

MR. BEITCHMAN:  Yes, sir.  And that letter of the 15th of June appears at tab D of your binder; is that right?

A.Z.:  Yes.

MR. BEITCHMAN:  Okay, thank you.  This letter that I just showed you, you don't need to read it out for me, but does it have your name and address on it, sir?

A.Z.:  Yes.

MR. BEITCHMAN:  What is the date on the letter?

A.Z.:  June 15th.

MR. BEITCHMAN:  Sorry, the letter that I handed to you.

A.Z.:  May 22nd.

MR. BEITCHMAN:  May 22nd, thank you.  Did you receive this letter from Summitt Energy?

A.Z.:  Yes.

MR. BEITCHMAN:  The May 22nd letter, you received that as well?

A.Z.:  I don't recall.

MR. BEITCHMAN:  You don't recall.  But you may have received it from Summitt Energy?

A.Z.:  I may, but I do recall the June 15th letter.

MR. BEITCHMAN:  Okay.  The reason I am asking is you called Summitt Energy on May the 19th.


A.Z.:  Mm-hmm.

MR. BEITCHMAN:  And this letter is dated May the 22nd?

A.Z.:  Mm-hmm.

MR. BEITCHMAN:  Thank you, sir.

A.Z.:  Okay.

MR. DUFFY:  Mr. Beitchman, we ought to identify what this is, for the record, and also, I think, figure out where we are going to put it.

MR. BEITCHMAN:  Thank you, Mr. Duffy.  If I can suggest that we put it behind tab D -- sorry, tab C of the witness's binder.

MS. GONSALVES:  I've got tab C as being complaints to Summitt.  So I think it would more appropriately be D which is the response from Summitt.

MR. BEITCHMAN:  There is already a document behind tab D.

MS. GONSALVES:  We could also make it a new tab, which would be J.

MR. DUFFY:  How about we do that?

MR. SOMMERVILLE:  It could go behind D, could it not?

MS. GONSALVES:  I don't see why not.  We have had instances where there have been more than one document behind a tab.

MR. SOMMERVILLE:  Is there any concern about that?  Let's put it behind D.

MR. DUFFY:  All right, so we will add this behind tab D of Exhibit K 3.5.  And it is a letter dated May 22nd, 2009.

MR. SOMMERVILLE:  One is for the confidential file?

MR. DUFFY:  Yes.  We also have one for the confidential file.
EXHIBIT NO. K3.5, tab D:  Letter dated May 22nd, 2009.
EXHIBIT NO. KX3.5, tab D:  Letter dated May 22nd, 2009.

A.Z.:  If I may say something.  These are identical letters.  I don't recall the May 22nd letter at all.

MR. BEITCHMAN:  That's fine, sir.  Thank you.  I am not suggesting to you that you did receive it.  I am just asking you whether you did, and we have your evidence on that point.

A.Z.:  I don't recall.

MR. BEITCHMAN:  Thank you, sir.

So just turning back to when the agent visited you at the door, I believe your evidence earlier was that he did identify himself as being from Summitt?

A.Z.:  After I asked.

MR. BEITCHMAN:  But he did identify himself; you would agree with that?

And you would agree you had a discussion with him about the price for electricity and for gas?

A.Z.:  Yes.

MR. BEITCHMAN:  And he acknowledged -- he said to you that he was offering you a contract for the sale of gas and electricity?

A.Z.:  Mm-hmm.

MR. BEITCHMAN:  Sorry, that was a "yes"?

A.Z.:  Yes.

MR. BEITCHMAN:  Thank you.

And you discussed with him the price for each of those items?

A.Z.:  He is the one who had the prices.  I didn't know what the current price was.

MR. BEITCHMAN:  That's right.  But he discussed those prices with you?

A.Z.:  Yes.  His prices, yes.

MR. BEITCHMAN:  That's fine.  Thank you.

And when you were talking to him about price, you were talking about the price at that point in time; is that correct?

A.Z.:  Yes.  Mm-hmm.

MR. BEITCHMAN:  And did you understand that he was offering a fixed-term contract, so if you entered into the agreement, it would be for five years and the price would stay the same for five years?

A.Z.:  Yes.  Mm-hmm.  Except that the little guarantee says that if the price should go down, I would be protected.  And I understood -- I don't remember what he said -- but I understood that it could be flexible if the price went down.  Now...

MR. BEITCHMAN:  That's fine.  But he explained to you the price wouldn't go any higher than the rate --

A.Z.:  Yeah.  Mm-hmm.

MR. BEITCHMAN:  Thank you.

So you said that there was a certificate.  Tab 3 of the sales kit binder, the other one that you have.

A.Z.:  Mm-hmm.

MR. BEITCHMAN:  If I could ask you to turn up 3A.

A.Z.:  Right.

MR. BEITCHMAN:  Now, you said that the agent gave you this certificate?

A.Z.:  Yes.

MR. BEITCHMAN:  And your evidence was that he didn't sign it; is that right?

A.Z.:  That's right.

MR. BEITCHMAN:  Now, did you bring that document with you today?

A.Z.:  Yes.

MR. BEITCHMAN:  You did bring it with you?

A.Z.:  Yes, I have it.

MR. BEITCHMAN:  I don't have a copy of that.  If you have a copy, I would like to see it, sir, please.

A.Z.:  Hmm?

MR. BEITCHMAN:  I would like to see it, sir, please.

A.Z.:  Yes.

MR. BEITCHMAN:  Thank you.

MR. SOMMERVILLE:  I think the witness had already testified to the effect that the certificate was blank on the back.

MR. BEITCHMAN:  Yes.  I hadn't seen it, sir, so I just wanted to understand whether it was actually in evidence or not.

Now, when the agent was leaving, he said that you would get a call in a couple of weeks; is that right?

A.Z.:  Yes, that's right.

MR. BEITCHMAN:  But you weren't sure who was going to call?

A.Z.:  That's right.

MR. BEITCHMAN:  But it was your assumption that it was going to be the Ontario Energy Board that was going to call; is that correct?

A.Z.:  Yes.

MR. BEITCHMAN:  The agent never told you that the Ontario Energy Board would be calling you?

A.Z.:  In my letter, I said "somebody" and my assumption at the time was it would be the Ontario Energy Board.  But I do not recall the conversation.

All I can go by is what I wrote three days later, or four days later.  And I assume that that is what I had understood.

MR. BEITCHMAN:  That's fine.  Thank you.

Now, you were contacted by the Ontario Energy Board some time later?

A.Z.:  I contacted them.  Phoned them.

MR. BEITCHMAN:  Right.  But they contacted you to prepare a statement; is that right?

A.Z.:  Yes.

MR. BEITCHMAN:  Now, in preparing -- in that conversation, did they ask you specific questions, like was the agent wearing a badge, or --

A.Z.:  Well, I sent them a letter, so I don't recall that there was -- there were any questions put to me on the telephone.  I sent them a letter detailing the encounter.

MR. BEITCHMAN:  And you were contacted some time later about this proceeding --

A.Z.:  Yes.

MR. BEITCHMAN:  -- to ask whether you would be willing to participate?

A.Z.:  Yes.

MR. BEITCHMAN:  During that conversation, the person from the Ontario Energy Board asked you certain questions about your encounter with the sales agent?

A.Z.:  Probably.

MR. BEITCHMAN:  You don't recall?

A.Z.:  I don't remember.

MR. BEITCHMAN:  This all happened quite a while ago, so --

A.Z.:  Yes.  Yes.

MR. BEITCHMAN:  Okay.  Thank you.

Those are all of my questions, sir.  Thank you.

A.Z.:  Thank you.

MR. SOMMERVILLE:  Any redirect?
Re-Examination by Ms. Gonsalves:


MS. GONSALVES:  Just very briefly, sir.  You will recall in my questions to you, I asked whether electricity had been discussed with the agent, and I believe your answer was "no"?

A.Z.:  No.

MS. GONSALVES:  Mr. Beitchman, a moment ago, asked you whether the agent -- or asked you to confirm that the agent had a conversation with you about the price of electricity and gas?

I am just wondering if you would like to explain what seems to be two different answers there.

A.Z.:  There was no discussion about the price of electricity.  There was no indication that electricity would be on the contract at all.  And since it was kind of dark, I didn't -- I couldn't see what was in the section below the gas.

I had assumed I had signed it only for the gas.

MS. GONSALVES:  Okay.  Thank you.

A.Z.:  Okay.

MR. DUFFY:  No questions, Mr. Chair.
Questions by the Board:


MS. HARE:  Just one question -- and you may have already answered this, and sorry if I am repeating something -- but looking at the registration form, I do see the account number for Toronto Hydro is filled in?

A.Z.:  Yes.

MS. HARE:  Did you also show your Toronto Hydro bill?

A.Z.:  I did, yes.

MS. HARE:  You showed both bills?

A.Z.:  Yes.

MR. SOMMERVILLE:  I have no questions.

Is there anything arising from Ms. Hare's question?

MR. BEITCHMAN:  No.

MS. GONSALVES:  No, thank you.

MR. SOMMERVILLE:  Thank you, sir.  You are excused.  Thanks for coming down.  Have a safe trip home.  It is not very far.

A.Z.:  Subway.

MR. SOMMERVILLE:  Well, depending on the time of day that can be dangerous.

A.Z.:  Thank you.

MR. SOMMERVILLE:  Thank you.  Take care.

[Witness withdraws.]

MR. SOMMERVILLE:  We will take 15 minutes.  Thank you.

--- Recess taken at 3:01 p.m.

--- Upon resuming at 3:14 p.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.
L.M., SWORN

MR. SOMMERVILLE:  Welcome, sir.

L.M.:  Thank you.

MR. SOMMERVILLE:  Mr. Tunley will have some questions for you.  Mr. Beitchman will have some questions, perhaps Board Staff and maybe Ms. Hare or myself.  If you ever feel uncomfortable about giving an answer or you want some guidance, feel free to stop, ask me, and I will help you as much as I can.  Thank you.

L.M.:  Thank you.

MR. SOMMERVILLE:  Mr. Tunley.

MR. TUNLEY:  Thank you, Mr. Sommerville.  Can I indicate that despite our best efforts, sir, we don't have another witness today, from tomorrow?  So this is our last witness of the day.

I will be identifying him as L.M., and he will speak to the allegations in paragraph 5.1.4 of the notice of intention.

You should have copies of his complainant witness binder, which is in front of him, as well, so if that could be marked as the next exhibit.

MR. DUFFY:  It will be marked as Exhibit K3.6 and the confidential version KX3.6, and it is complainant witness binder agent A.T., witness L.M.

EXHIBIT NO. K3.6:  Binder of materials of complainant L.M., agent A.T.

EXHIBIT NO. KX3.6: Binder of confidential materials of complainant L.M., agent A.T.
Examination by Mr. Tunley:


MR. TUNLEY:  Thank you.

Sir, as you know, you are here to give evidence to the Energy Board regarding your encounter with a sales representative on behalf of Summitt Energy which occurred, I understand, on July 23rd, 2009; is that correct?

L.M.:  Yes.

MR. TUNLEY:  And we are going to refer to you by your initials, or I may just call you "sir", for privacy reasons.  Similarly, if you refer to the sales agent, either you can do so either by their initials, A.T. or just as the agent.

So let me just go through some preliminaries, which I don't think are contentious at all.  You are the owner with your partner, I understand, of a single family home in Toronto, Ontario?

L.M.:  Yes.

MR. TUNLEY:  And the date of the incident you have told us is, as shown in the documents, July 23rd, 2009?

L.M.:  Yes.

MR. TUNLEY:  You were a new homeowner at that time and had just moved in in June 2009?

L.M.:  Yes.

MR. TUNLEY:  And you were alone at the time.  No one else was involved in the encounter?

L.M.:  Yes.

MR. TUNLEY:  Your supplier of gas obviously will be Enbridge, and electricity Toronto Hydro; is that correct?

L.M.:  Correct.

MR. TUNLEY:  All right.  So tell me, in your own words:  How did you first encounter the agent on that date and what conversation took place?

L.M.:  It was about 8:30 at night, and four times the doorbell rang very quickly.  So late at night, a little bit annoyed, I went to the front door and found there was a representative from Summitt Energy.  He was --

MR. TUNLEY:  Did he identify himself as such, and was I wearing Summitt Energy apparel?

L.M.:  He was wearing a badge that identified Summitt Energy, and the first thing he said was his name and that he was with Summitt Energy.

MR. TUNLEY:  Okay, thank you.  Tell us about the conversation, then, that occurred.

L.M.:  Yes.  What he did is he told me that the previous -- I think I originally said tenants, but I believe they were the owners of the home where I lived.  It was -- it's an eight-year-old home, I believe.  So there was previous owners, and they were previous customers of Summitt Energy.

So he said he was coming by there to renew the papers and to have me signed up in place of the previous homeowners.

So I asked him the -- he explained a little bit about Summitt Energy, and he explained to me that I had basically no choice, but I had to continue the service, because they were already supplying the house.

So I specifically asked him.  I said, Do I have any choice to go directly to my utility to provide the services, or do I have to use Summitt Energy?  And said to me that I had to use Summitt Energy.

At that point, I was very, very confident that this was incorrect, so I thought, You know what?  I'm just going to get rid of him.  I will say "okay", and then I am going to call right afterwards and say, No, thank you.

So at that point, I said, You know what?  If I have to sign it, I will sign it.  And he proceeded to put the paperwork together for me and he left on his way.  He said that someone would call me shortly to verify the information.  So after that, he left.

MR. TUNLEY:  All right.  And the document that you signed, if you look at tab A of your binder, is that the form?  It is redacted, obviously, and I will have someone show you an unredacted copy.  But is that the form that was presented to you for signature?

L.M.:  Yes.  He filled the information in, and I signed and dated the bottom.

MR. TUNLEY:  All right.  And did he -- was there any other discussion with you?  Did he discuss with you the price of energy that was being offered under this arrangement?

L.M.:  He told me that there was price protection for a five-year period of time.  He said that the price is typically a little bit higher than what is currently in the market; however, you are protected throughout the period of time from any fluctuation in the price of electricity and gas.

I have experienced once before when someone came to me and...

MR. TUNLEY:  My colleague, Ms. Helt, is just showing you the unredacted copy.  Is that your signature on it?

L.M.:  Yes.

MR. TUNLEY:  Okay, thank you.  Sorry, I think I interrupted.  You were saying something?

L.M.:  Yes.

MR. TUNLEY:  Had you finished?

L.M.:  Basically he was just saying it provides the price protection from the fluctuation in the markets for the price of gas.

MR. TUNLEY:  All right.  I understand the agent left copies of other documents with you.  If you could turn to the second binder, the Summitt Energy sales kits binder that is also in front of you, do you have that?

L.M.:  Yes.

MR. TUNLEY:  Just look with me at tab 2D.  Did the agent leave with you a copy of this brochure, or something like it, as you recall?

L.M.:  Yes, it looks just like that.

MR. TUNLEY:  Okay.  And was there any discussion about the contents?  Was it opened up and discussed with you at the time of the encounter?

L.M.:  No.  He said I could take it inside and look at it.

MR. TUNLEY:  All right.

And can I ask you to turn, then, forward past tab F to tab 3 and look at 3B and B?  Was there any document -- these are blue certificates.  Do you see?  Was there any document like that left with you; do you recall?

L.M.:  Yes.  That was included, as well.

MR. TUNLEY:  All right.  Then at tab 4, there is a brochure from the Ontario Energy Association entitled, "Important information about customer choice from Ontario energy retailers".

Do you recall if anything such as this was given to you?

L.M.:  I don't recall seeing it.  It may have been included and it fell out or did not notice it at the time.  It may have been in there.  I don't recall, though.

MR. TUNLEY:  All right.  And then was any business card left with you?

L.M.:  No.

MR. TUNLEY:  And how did the encounter end?  Was there any other conversation or interaction?

L.M.:  No.  The last thing he said was, Someone will call you to verify the information.

MR. TUNLEY:  All right.

And I am going to come to it.  I understand there was a call, and if you would turn to tab I of your complainant witness binder, there is a transcript of a call on August 3rd.  You have had -- August 3rd, 2009.

L.M.:  Yes.

MR. TUNLEY:  You have had a chance to look at that, and that is an accurate transcript of what occurred?

L.M.:  Yes, that's correct.

MR. TUNLEY:  Prior to that, there is an indication that you had called Summitt Energy directly.  What do you recall about that, and can you just tell the Board what happened prior to this call on August 3rd?

L.M.:  Yes.  Directly after the representative had left, and I decided I initially -- immediately, I knew I did not want to have the services of Summitt.  So I called right away after the representative left and let them know that I wanted to cancel the services.  They told me that the paperwork would take a couple of days to be uploaded into their systems, so they didn't have that information yet.

And -- yeah.  So I told them -- I asked them if they can just keep my note on file to cancel it once it is uploaded.  They said "yes".  However, that never happened, obviously, and they called to reaffirm.

MR. TUNLEY:  All right.  So the next thing you knew, after that call which you have just described, is that you had the call from Summitt Energy which we see at tab I; is that correct?

L.M.:  Exactly.  That is where you can see there is a reference when I mentioned the previous phone call.

MR. TUNLEY:  Right.  And as far as you knew, after that, there was no follow-up.  You didn't ever become a Summitt Energy customer?

L.M.:  It was never on my bill.  I never received a letter.  I never heard anything after that.

MR. TUNLEY:  All right.

And on September 11, 2009, some months later -- sorry, some weeks later, you did decide to lodge a complaint with the Ontario Energy Board?

L.M.:  Correct.

MR. TUNLEY:  Since you had not been signed up, why did you want or feel you wanted to file a complaint with the Board?

L.M.:  I felt at the time that there is other people who may not be -- be aware enough to know that, to read the fine print in some of the materials, and I thought that if there is something I can do to help -- immediately after signing up with Summitt, I did some research on-line and seen there had been some issues in the past.

So I thought if I can play a small part in making sure more people know, if somehow it gets brought to bigger attention, then maybe other people won't be told one thing, that they have to sign up, and then really they don't have to.  So I just thought if there is some way I can kind of get that out there, then I will do it.

MR. TUNLEY:  All right.  Thank you.  Those are all of my questions.  Thanks.

MR. SOMMERVILLE:  Mr. Beitchman?
Cross-Examination by Mr. Beitchman:


MR. BEITCHMAN:  Good afternoon, Mr. M.  My name is Jason Beitchman.  I am a lawyer for Summitt Energy, and I just have some questions about these events that we are here for today.

So the sales agent attended your home on July 30th, and ultimately Summitt did call you back in that reaffirmation call about 11 days later?

L.M.:  I think it was July 23rd, not the 30th.

MR. BEITCHMAN:  The agent attended, sorry, on July 23rd, yes.

L.M.:  Yes.

MR. BEITCHMAN:  About 11 days later you got a call from Summitt?

L.M.:  Correct.

MR. BEITCHMAN:  At that point they cancelled the contract; is that right?

L.M.:  Yes.

MR. BEITCHMAN:  There was no issue with the cancellation?

L.M.:  No.

MR. BEITCHMAN:  You were satisfied that it had been cancelled?

L.M.:  Yes.

MR. BEITCHMAN:  Okay.  Thank you.

Now, during that call –- and maybe we can turn it up quickly, at tab I.

L.M.:  Yes.

MR. BEITCHMAN:  Near the bottom, the sales agent is asking you if you can provide a reason for why you are cancelling, and the large block at the bottom, it says:

"It is just that feedback, it helps to better, in the future, know what the public would like to see."

Do you remember the agent asking you for feedback and saying that?

L.M.:  Yes.

MR. BEITCHMAN:  You didn't provide any feedback at the time?

L.M.:  I provided feedback when I called immediately after the representative had come by and had left the information there.  They said they were going to keep a note for my file.  So I was confident they already had my information there.

MR. BEITCHMAN:  When you called the first time, you didn't at that point have a -- they didn't have your contract number on file; is that right?

L.M.:  Right.

MR. BEITCHMAN:  Okay.  Thank you.

And in that first call, did they advise you that you should e-mail Summitt, as well, to cancel?

L.M.:  No.  They said they would be calling again.  I don't recall them asking to e-mail.

MR. BEITCHMAN:  So at any point did you e-mail Summitt?

L.M.:  I did e-mail at one point to say that I would be filing a complaint with the OEB, because I didn't appreciate their -- the methods of the agent.

MR. BEITCHMAN:  Can I suggest to you that you e-mailed -- that was about the same day that the agent attended your door, maybe the day after?

L.M.:  I was going to say it might be the day after.

MR. BEITCHMAN:  Did Summitt respond to that e-mail?

L.M.:  I don't believe so.

MR. BEITCHMAN:  Can I suggest to you that they did respond to you and say that you hadn't provided your contract number and so that was the reason they couldn't cancel your contract?

L.M.:  It is possible.

MR. BEITCHMAN:  Okay.  Thank you.

Now, you just said before to Mr. Tunley that one of the reasons you are here is to try and help and make sure that what you feel happened to you doesn't happen again.

But in that call, when you were specifically asked by the Summitt agent to provide that very feedback, you didn't give it.  Would you agree with that?

L.M.:  Yes.

MR. BEITCHMAN:  So it may have been hard for Summitt when that agent was asking for the feedback, to know -- connect your file to the agent and then follow up on that.  Would you agree?

L.M.:  Yes, I agree.

MR. BEITCHMAN:  Okay.  Thank you.

Can I just ask you to turn up tab G of your binder, please?

Now, this is a consumer complaint response, and you will see on the left-hand side --

L.M.:  Got it.

MR. BEITCHMAN:  You've got it?  Thank you.

See on the left-hand side it is date received as September 11, 2009?

L.M.:  Yes.

MR. BEITCHMAN:  And it identifies the licensee as Summitt Energy?

L.M.:  Yes.

MR. BEITCHMAN:  Now, I would just like you to -- ask you to turn to the third page here.  There is a black line at the top.  It says:  "Questions and answers"?

L.M.:  Yes.

MR. BEITCHMAN:  Thank you.

In the right-hand column, the second block there, it says:

"Summitt Energy left a message for the customer on September the 14th, 2009."

L.M.:  I see that, yes.

MR. BEITCHMAN:  Do you see that?  Do you remember that call from Summitt Energy?

L.M.:  No, I do not.  I don't recall.

MR. BEITCHMAN:  You don't recall a message on your phone from Summitt Energy?

L.M.:  No.

MR. BEITCHMAN:  Okay.  And you never, obviously, called them back in response?

L.M.:  No.

MR. BEITCHMAN:  Okay.  Thank you.

Is it fair to say if they had called you, they may have advised you -- well, never mind.  Thank you.

This is September 11th.  This is almost two months after the sales agent had been at your door; is that fair?  From July 23rd to September 11th, six weeks or so?

L.M.:  Sure, yes.

MR. BEITCHMAN:  And you never saw "Summitt Energy" on your gas bill; is that right?

L.M.:  Correct, I did not.

MR. BEITCHMAN:  Nothing ever flowed?

Now, you said earlier to Mr. Tunley, when the agent was at the door with you, you knew that what he was saying wasn't correct?

L.M.:  Correct.

MR. BEITCHMAN:  Okay.  And you said that you signed because you just kind of wanted him to leave; is that fair?

L.M.:  Yes.

MR. BEITCHMAN:  Okay.  Thank you.

Now, I am going to suggest to you, sir, that you have previously said that it wasn't clear to you that you didn't have to sign.  Would you agree with me that you said that previously?

L.M.:  Can you provide a reference?

MR. BEITCHMAN:  In this proceeding, you were contacted by the Ontario Energy Board and you signed a witness statement; is that right?

L.M.:  Yes, correct.

MR. BEITCHMAN:  I am going to suggest to you that in that witness statement, you said it wasn't clear to you that you didn't have to sign.

L.M.:  Do you mind if I look at it?

MR. BEITCHMAN:  Absolutely.  My colleague, Ms. Sinnott, is just going to pass that out.

L.M.:  Thank you.

Thank you.

MR. BEITCHMAN:  If I can suggest, Mr. Duffy, maybe we will put this behind tab J.

MR. DUFFY:  That's fine.

L.M.:  Are you referring to Paragraph 2?

MR. BEITCHMAN:  Yes, that's right.

L.M.:  Where it says:

"It was not clear to me that I did not have to sign."

MR. BEITCHMAN:  Right.

L.M.:  Correct.

MR. BEITCHMAN:  But you said that you knew that you didn't have to sign.  You said to Mr. Tunley that you knew you didn't have to sign; you knew what he said wasn't correct?

L.M.:  Correct.  And he was telling me that he wasn't making it clear to me in his presentation to me.

MR. BEITCHMAN:  Okay.  Thank you.

And then in paragraph 4, you said it was based on statements that the agent made, that you signed the document.

L.M.:  Correct.

MR. BEITCHMAN:  Is that what paragraph 4 said?

But you earlier said that you signed because you wanted him to leave?

L.M.:  Yes.  Because his statement to me was that I had to sign it.  I knew that I didn't have to, but the way he presented it to me was that I had to sign it.

MR. BEITCHMAN:  I see.  Now, did you have any help in drafting this statement, sir?  Did someone draft this for you, this witness statement?

L.M.:  I created my own witness statement.  Then on a phone call with the Energy Board, I believe they put this together and mailed it to me.

MR. BEITCHMAN:  Okay.  Thank you.

They helped you with some of the wording and phrasing?

L.M.:  They may have -- I am not exactly sure exactly if all of the verbiage is exactly as I said it.  I can't...

MR. BEITCHMAN:  Okay.  Thank you, sir.

Just for the Board's benefit, that was in paragraph 2, he said he was --

MR. SOMMERVILLE:  I see it.

MR. BEITCHMAN:  Thank you.  And then paragraph 4.

MR. SOMMERVILLE:  Should we find a home for this?

MR. BEITCHMAN:  I would suggest it go behind tab J.

MR. DUFFY:  It will be added as tab J to Exhibit K3.6.
EXHIBIT No. K3.6, TAB J:  Witness statement of L.M.

MR. SOMMERVILLE:  Thank you.

MR. BEITCHMAN:  Thank you, Mr. Duffy.

I would just like to talk about when the agent came to your door for a minute.

L.M.:  Sure.

MR. BEITCHMAN:  You said when he first approached you, he mentioned the previous owner?

L.M.:  Yes.

MR. BEITCHMAN:  Do you know the previous owner?

L.M.:  I had met them twice.

MR. BEITCHMAN:  Do you know whether they had an agreement with Summitt Energy?

L.M.:  I had no idea.

MR. BEITCHMAN:  Okay.

Now, when you met with the agent, when he approached you, was he -- he showed you the registration form that he was referring to?  Tab A of your binder?

L.M.:  Yes.  He showed that to me to sign it.

MR. BEITCHMAN:  And during your conversation, had he been referring to that document?

L.M.:  I believe he said that I would have to sign the document to continue receiving the service.  He referred to it during his presentation, yes.

MR. BEITCHMAN:  At any point, did he point out the terms of the document?  Did he indicate where -- for example, in the middle where it says "Summitt Energy Natural Gas Program", did he alert you to the five years, 34.9 cents per cubic metre?

L.M.:  I believe so, yes.

MR. BEITCHMAN:  He did?  Okay, thank you.

And when he left, he left you a copy of that three-panel brochure?

L.M.:  Yes.

MR. BEITCHMAN:  He left you that certificate form, as well.  Was his name and ID number on the back of that certificate form; do you recall?

L.M.:  I believe it was.  I am not 100 percent certain, though.

MR. BEITCHMAN:  Okay, thank you.

So in the course of your conversation with him, you were discussing the price of gas, generally; is that right?

L.M.:  I would say that he presented to me.  I wasn't necessarily asking a lot of questions, but he talked about it.

MR. BEITCHMAN:  Sure.

Now, I understand that you felt there may have been a language barrier between you and the agent at the door?

L.M.:  Yes, I agree.

MR. BEITCHMAN:  Is it fair to say he may have said things that you didn't understand?

L.M.:  Yes.  A couple of times I had to -- I asked him to clarify what he was trying to say, because I didn't quite understand.

MR. BEITCHMAN:  Sure.  So he may have said things to you and you missed them because of this language barrier; is that fair?

L.M.:  Whenever I missed something, I asked him to clarify it.  So I think at the end I did get everything he said.

MR. BEITCHMAN:  Thank you.

I am just trying to get the time lines straight here.  How long after your contract was cancelled did the Ontario -- and your complaint filed with the Ontario Energy Board did the Board contact you?

L.M.:  It would just say it was quite a while afterwards.

MR. BEITCHMAN:  It was quite a while.  Is it fair to say they maybe forgot about you a little bit?

L.M.:  It is possible.  To be honest, this is my first time experiencing this and I wasn't sure exactly how long anything would take.  So at the time, I did not know if there would be a follow-up or if it was just something I submitted.  I wasn't aware of the process.

So I didn't know that I would ever be contacted.

MR. BEITCHMAN:  Those are all of my questions, sir.  Thank you.

L.M.:  Thank you.

MR. SOMMERVILLE:  Any re-direct?

MR. TUNLEY:  None.  Thank you.

MR. DUFFY:  No questions.

MR. SOMMERVILLE:  Ms. Hare has a question.
Questions by the Board:


MS. HARE:  Under tab G, it looks like an e-mail you sent to the Ontario Energy Board, but in that e-mail it sounds like you actually sent an e-mail to Summitt, because it says:
"I wanted to share an e-mail with you that I sent to Summitt Energy."

L.M.:  Yes.

MS. HARE:  You are actually mentioning the agent's name in that e-mail?

L.M.:  Yes, correct.

MS. HARE:  Did you get a reply back from Summitt?

L.M.:  I don't believe I did.

MS. HARE:  Thank you.

MR. SOMMERVILLE:  Any questions arising?

MR. BEITCHMAN:  No.  Sorry.

MR. SOMMERVILLE:  Thank you very much.  You are excused.

L.M.:  Thank you.

MR. SOMMERVILLE:  Thank you for coming down today.  We appreciate it.

[Witness withdraws.]

Procedural Matters:


MR. SOMMERVILLE:  I think that concludes the evidentiary portion for today.  Mr. Selznick?

MR. SELZNICK:  I just wanted to be clear on our schedule for tomorrow, because I spoke to Mr. Tunley a little bit about it.

He has witnesses in the morning and we start our case by noon or so.  We will have people here at noon.  So if you want to take the lunch break, we can do it, start after or -- but our witnesses intend to start at 12:00.  They will be here at 12:00.

MR. SOMMERVILLE:  Okay.  That means we may get a witness in before -- or we may get a witness started before lunch break.  Does that cause any consternation?

MR. TUNLEY:  My situation is I believe we expect to have four witnesses.  We always have our fingers crossed, obviously, as to whether will show.  We hope they will.  They have been ranging in time, so it is hard to be sure, but the shorter ones, such as the last witness, are under a half-hour; some of them obviously longer.

So we can't be sure we will be finished by noon, but we are going to try, as I think we are under that direction from the Board, clearly.

MR. SELZNICK:  I think my comment is I don't think they will be here before 12:00.  They will be here for 12:00, but I don't think we could start earlier than 12:00.

MR. SOMMERVILLE:  That is a fair comment.

Anything from Board Staff?

MR. DUFFY:  Earlier, there was some discussion about potentially starting earlier tomorrow.  I don't know if that is something we want to do, or we are content to start at 9:30 for tomorrow.

MR. SOMMERVILLE:  Why don't we give ourselves an extra half-hour tomorrow, if that is not inconvenient?

I don't think that there are others, other than witnesses, who would be affected by starting at 9 o'clock.  So if we can do that, that gives us an extra half-hour to work with.

So we will convene at 9 o'clock tomorrow morning, unless -- Mr. Tunley?

MR. TUNLEY:  I think the witnesses have been told 9:30 start, but we will check tonight and I expect we will -- there is a Toronto witness first up, so I think we will be able to get them here for 9 o'clock.

MR. SOMMERVILLE:  All we ask is that people do the best they can.

MR. TUNLEY:  If it can't happen, we can e-mail Mr. Duffy and advise.

MR. SOMMERVILLE:  Perfectly appropriate to do so.

MR. TUNLEY:  Thank you.

MR. SOMMERVILLE:  We expect people to do the best they can and to deliver.

[Laughter]

MR. SOMMERVILLE:  No.  Just kidding.

So we will shoot for 9 o'clock tomorrow morning and if we make that, that will be great.  It will give us a little extra time.  We understand your witnesses will not be available before 12:00, and we will go from there.

MR. SELZNICK:  Okay, thank you.

MR. SOMMERVILLE:  Thank you very much.  Until 9 o'clock tomorrow.

--- Whereupon the hearing adjourned at 3:45 p.m.
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