
[image: image1.jpg]) SIC PERMANET

| _rocus | 4
Ontario

VT INCEPIT

2\




ONTARIO

ENERGY

BOARD

	FILE NO.:
	EB‑2010-0018


	

	VOLUME:

DATE:


	1

September 9, 2010

Ken Quesnelle

Paul Sommerville


	Presiding Member

Member


EB-2010-0018

THE ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O. 1998, c.15 (Schedule B);

AND IN THE MATTER OF an Application by Natural Resource Gas Limited for an Order or Orders approving or fixing just and reasonable rates and other charges for the sale, distribution, transmission and storage of gas commencing October 1, 2010.
Hearing held at 2300 Yonge Street,

25th Floor, Toronto, Ontario,

on Tuesday, September 9th, 2010,

commencing at 9:30 a.m.
--------------------

VOLUME 1

--------------------



BEFORE:



KEN QUESNELLE

Presiding Member



PAUL SOMMERVILLE
Member

MICHAEL MILLAR
Board Counsel

KHALIL VIRANEY
Board Staff
RICHARD KING
Natural Resource Gas Limited (NRG)

PHILIP TUNLEY
Town of Aylmer

MICHAEL BUONAGURO
Vulnerable Energy Consumers' Association (VECC)

SCOTT STOLL
Integrated Grain Processors

MARTIN KOVNATS
Co-operative Inc. (IGPC)

ALSO PRESENT:

LAURIE O'MEARA
Natural Resource Gas Limited (NRG)

BOB COWAN

ANTHONY GRAAT

JAMES GREY
Integrated Grain Processors 


Co-operative Inc. (IGPC)

HEATHER ADAMS
Town of Aylmer

1--- Upon commencing at 9:30 a.m.


2Appearances


3Preliminary Matters


18INTEGRATED GRAIN PROCESSORS CO-OPERATIVE INC. - PANEL 1


L. O'Meara, J.R. Cowan, Sworn

18Examination-In-Chief by Mr. King


20Cross-Examination by Mr. Buonaguro


28Cross-examination by Mr. Stoll


52--- Recess taken at 11:08 a.m.


52--- Upon resuming at 11:30 a.m.


83--- Luncheon recess taken at 12:39 p.m.


83--- Upon resuming at 1:46 p.m.


83Procedural Matters


83Continued Cross-examination by Mr. Stoll


91Cross-Examination by Mr. Millar


128Continued Cross-Examination by Mr. Stoll


141Re-Examination by Mr. King


141Procedural Matters


142--- Whereupon the hearing adjourned at 3:35 p.m.





18EXHIBIT NO. K1.1:  BIOGRAPHIES OF MR. COWAN AND MS. O'MEARA.


18EXHIBIT NO. K1.2:  CURRICULUM VITAE OF MR. TODD.


49EXHIBIT NO. K1.3: LETTER DATED JUNE 22, 2007 ATTACHING BUNDLE OF INVOICES FROM NRG TO IGPC.


110EXHIBIT NO. K1.4:  BOARD'S DECISION IN EB-2008-0273.




22UNDERTAKING NO. J1.1:  TO PROVIDE INSURANCE COVERAGE REPORT REFERENCED IN IGPC INTERROGATORY NO. 40, WHEN AVAILABLE.


24UNDERTAKING NO. J1.2:  TO PROVIDE TERMS AND DETAILS OF GIC.


41UNDERTAKING NO. J1.3:  TO CONFIRM NOTHING INSTALLED AT CHECK MEASUREMENT STATION AT UNION GAS TRANSFER POINT.


43UNDERTAKING NO. J1.4:  TO PROVIDE UPDATE TO SCHEDULES IN RESPONSES TO OEB INTERROGATORY NO. 11 AND IGPC INTERROGATORY NO. 18.


55UNDERTAKING NO. J1.5:  TO MAKE AND PROVIDE CALCULATIONS UPON RECEIPT OF INFORMATION FROM IGPC RELATED TO APPROPRIATE INTEREST CHARGE.


82UNDERTAKING NO. J1.6:  TO PROVIDE AN ESTIMATE OF percentAGE OF TIME SPENT BY MR. BRISTOLL ON EVENTS FROM JANUARY 1, 2008 THROUGH MARCH 15, 2008 PERTAINING TO MOTION AND THE EVENTS LEADING UP TO MOTION.


86UNDERTAKING NO. J1.7:  TO PROVIDE ALLOCATION OF MR. THACKER TO EVENTS THAT PRECIPITATED THE MOTION FROM INVOICE NOS. 73976, 74245 AND 74952.


87UNDERTAKING NO. J1.8: TO PROVIDE CLARIFICATION ON INCLUSION OF ISSUES RELATED TO POLICE INVESTIGATION AND NEGOTIATIONS REGARDING FRANCHISE RENEWAL.


88UNDERTAKING NO. J1.9:  to PROVIDE AN ALLOCATION OF OGILVY RENAULT LEGAL FEES ATTRIBUTABLE TO EMERGENCY MOTION IN 2007 AND APPEAL AND MOTION IN 2008.


117UNDERTAKING NO. J1.10:  to DESCRIBE HOW GAS GETS FROM NRG CORP. TO UNION GAS, AND WHETHER IT USES NRG'S DISTRIBUTION SYSTEM.


119UNDERTAKING NO. J1.11: to PROVIDE ANSWER TO WHAT NRG WOULD have to DO TO CONTINUE TO SERVE THE CUSTOMERS IN THE SOUTHERN DISTRICT IF WELLS WENT DRY.


127UNDERTAKING NO. J1.12:  to PROVIDE SUGGESTION FOR HOW THE OEB MIGHT SET RATE FOR NATURAL GAS PURCHASES FROM NRG CORPORATION.


129UNDERTAKING NO. J1.13:  TO ADVISE WHETHER MIG CONSULTING ENGINEERING PROVIDES PIPELINE MAINTENANCE SERVICE AS PART OF THEIR NORMAL BUSINESS, AND ANY OTHER COMPANIES TO WHOM THEY PROVIDE SUCH SERVICE.


136UNDERTAKING NO. J1.14:  to PROVIDE APPLICABLE CSA OR TSSA STANDARD FOR MAINTENANCE AND EMERGENCY RESPONSE.


139UNDERTAKING NO. J1.15:  to DESCRIBE SERVICE PROVIDED AS ENGINEERING DESIGN FOR $19,500 PER YEAR.


140UNDERTAKING NO. J1.16:  to CONFIRM WHETHER LAKESIDE PROCESS CONTROLS WAS A SOLE-SOURCED CONTRACT; TO PROVIDE INFORMATION REGARDING THE SERVICE PROVIDED BY LAKESIDE CONTROL, INCLUDING THE FREQUENCY OF SERVICE AND THE BASIS FOR DETERMINING SUCH FREQUENCY.




NO


Tuesday, September 9, 2010


--- Upon commencing at 9:30 a.m.


MR. QUESNELLE:  Good morning.  Please be seated.  We will do introductions in a moment.


MR. SOMMERVILLE:  Now that we know who we are.


MR. QUESNELLE:  The Board has convened today on the matter of an application submitted by Natural Resource Gas on February 10th, 2010 under section 36 of the Ontario Energy Board Act.


The application is for an order or orders of the Board approving or fixing just and reasonable rates for the sale, distribution, transmission and storage of natural gas.  The Board has assigned File No. EB-2010-0018 to this application.


On August 3rd, 2010, Integrated Grain Processors Co-Operative Inc., an intervenor in this case, filed a notice of motion to resolve certain issues related to a disagreement it has with NRG over certain costs associated with the construction of a pipeline built to serve its ethanol production facility, as well as other related matters.


The Board determined that it would be appropriate to hear the motion in conjunction with the rate application and pursuant to its powers under section 21(5) of the Ontario Energy Board Act, combining the two matters.


The notice of hearing in Procedural Order No. 5 combining the motion and the rate application was issued August 9th, 2010.  That procedural order allowed for the filing of materials in response to the notice of motion and requested that parties address how the issues identified in that motion differ from the issues that are being addressed in the rates case.


The Board further established this date and time for the hearing of the motion and that the hearing of the rates case may proceed immediately afterwards.


Through the process established by the Board to facilitate the establishment of NRG's rates, the parties came together and negotiated a partial settlement of the issues.


The Board will address that partial settlement when it comes to the rates portion of this proceeding.


My name is Ken Quesnelle, and joining me on the Panel is board member Paul Sommerville.  We will now take appearances.

Appearances:


MR. KING:  Richard King, counsel for NRG.


MR. QUESNELLE:  Okay, thank you.


MR. STOLL:  Scott Stoll, counsel for Integrated Grain Processors Co-Operative Inc., and with me is my partner, Marty Kovnats and Mr. Jim Grey, CEO of IGPC.


MR. QUESNELLE:  Mr. Stoll, thank you.


MR. BUONAGURO:  Michael Buonaguro, counsel for VECC.


MR. QUESNELLE:  Mr. Buonaguro.


MR. TUNLEY:  Philip Tunley for the Corporation of the Town of Aylmer.  Ms. Heather Adams, the chief administrator of the town, will join us on the second day of the hearing, I believe, Thursday.


MR. QUESNELLE:  Thank you, Mr. Tunley.


MR. MILLAR:  Good morning, Mr. Chair, Mr. Sommerville.  Michael Millar, counsel for Board Staff.  I am joined with Mr. Khalil Viraney.

Preliminary Matters:


MR. QUESNELLE:  Mr. Millar, good morning.


The Board has reviewed the motion material and the submissions of the parties and, having done so, we are of the opinion that there may be merit in dealing with any elements of the motion that has an impact on NRG's rates or the future revenue requirement while we hear the evidence within the rates case.


We want to hear submissions on that, as to how far we would go with the motion this morning and how that would affect the parties.  What we are hopeful not to do is we want to be informed by the prefiled, and we are informed by the prefiled, information on the motion, but we are recognizing, more so now than before, what we put in Procedural Order No. 5 was asking for submissions on the overlap.  We recognize there is substantial overlap, and we want to get a better understanding of what the parties see now as the best way forward, as far as how we would proceed to do this, whether we hear the motion in its entirety or recognize that we will be informed by the evidence and the rates material and hear those elements then.


So if we could provide a few minutes if people want to confer on that and have the parties confer on that, we will recess for a short period, if there is need for discussion on that, and I will ask Mr. Stoll to perhaps -- if you would like to do that, or make submissions now on this.  That would be fine.


MR. STOLL:  I am prepared to speak to the procedural issue now on how we deal with it.  I don't know if Mr. King wants a few minutes or any of the other parties.


MR. KING:  I am happy to speak to anything.  I am going to make the submission in support of Board Staff's position, but not on the same basis.


In other words, I don't mind the aspects of the motion that have rate impacts being dealt with in the rates proceeding and the materials filed under the motion forming part of the record of the rates proceeding, but for the non rate-related issues in the motion, I don't want those dealt with.


MR. STOLL:  Can I just ask one question?


MR. QUESNELLE:  Yes, please.


MR. STOLL:  Can I, just for my clarity, understand what Mr. King is referring to, the non rate-related, just so we have the same dialogue?


MR. KING:  I mean, the bulk of -- the main issue obviously is the capital cost related to the IGPC pipeline, but the other non rate-related issues include how to deal -- the level of the financial assurance, the nomination of gas issue, and the cost awards that they want with respect to the two motions.


I understand that part of the motion materials will deal with the costs of the motion that we include in the capital cost of the pipeline, but, over and above, that there is another cost issue they're claiming in their motion; namely, their costs of those motions.  And for those things, there are no rate-related impacts.


MR. QUESNELLE:  Understood.  Mr. Stoll, do you see that the elements of the motion can at this point be clearly defined as to what are rate base items, or do you consider them all rate base, or is there an argument on that?


MR. STOLL:  I think there's a couple of items that would be considered non rate -- directly rate base-related or rate case-related, being our costs.


The capital costs of the pipeline and the fact that they want to include their costs, those are directly related.


The financial assurance that we provide is directly related to the undepreciated capital cost of the pipeline, so it would be effectively -- is determined as part of the rate case, as well.  So I think that is linked.


As far as the issue around the nomination, it is not directly related to the numbers part of the rate case, but -- so I think there is a tangential connection there.  So I am prepared to -- if we want to deal with those other two issues at the side, I am prepared to do that.


MR. QUESNELLE:  I think that's the Board's preference, is rather than deal in total with the motion as though the rates case were not going to proceed immediately afterwards, that it be best that we deal with these matters within the confines of the rates case.  The Board would be allowing questions on all matters.  To the extent that we make determinations, they will be determinations on fixing the rates, on matters -- those matters that are related to rates, and then make determinations on matters that are not outside of the rates decision.


So to the extent that we do, at this point, kind of artificially parse -- try to attempt to parse out those elements, I think our opinion at this point, subject to your submissions, would be that we proceed directly into the rates case, be liberal in our questioning as to what matters come up under cross-examination, and then make determinations afterwards as we determine, then, what is appropriately a rates-based decision, and other elements of the motion we will hear at the same time, but they will not be rates related.


Does that present any difficulty with both NRG or IGPC, or anyone else for that matter?  Mr. Buonaguro, if you have any comments, jump in.


MR. BUONAGURO:  Maybe I can just jump in on an issue about the evidence if we are to proceed that way.


We have on the record affidavit evidence I think from both parties on the motion issue.  So if what the Board is contemplating is moving into the rates case, and then have that serve, in part, as the evidentiary basis for the motion, for example, cross-examination on certainly NRG's evidence, that would be easy, because they have a panel on capital and we could ask them questions.


But to the extent that we may need questions or anybody may need questions on IGPC's evidence in support of their motion on the non rate-related items, I don't think we have anything planned for that.


MR. STOLL:  We haven't scheduled anything but, like, I have Mr. Grey here who I can -- we are prepared to provide as a witness.  He is available today.  He can come back Thursday, if necessary.


If it makes more sense -- if the Board feels it wants to hear the rate application as evidence first, because it is their application, then we can provide a panel afterwards.  Then we can go back to the remaining rates case, or I suppose we could do ours at the end.


MR. QUESNELLE:  Yes.  I think we could probably do it concurrently and let things evolve and see where it takes us, because it is the -- to the extent that there is such overlap of the issues, and to attempt to parse out these items now may be difficult, but if you can accommodate that, as far as your witness goes.


Mr. Sommerville?


MR. SOMMERVILLE:  It would appear that there is a considerable danger of the –- danger, I am using that word a little facetiously -- of the motion becoming redundant, and that in the course of the proceeding, and the great bulk being of the rates assessment, the revenue requirement assessment, that a lot of these issues will be perfectly defined for the purposes of our decision.


We wouldn't need any further -- and that those issues will effectively be resolved.


The issues that end up falling outside of that context can be dealt with at the end, and we can deal with those in a separate manner with the confidence that we have addressed the bulk of the motion and the bulk of the issues that relate to the rates.


Our concern is simply that we not sort of try to cast forward as to what may or may not be part of the rates picture, when, in deferring that for a few days, we can have a very comprehensive idea as to what is in and what is out.


MR. STOLL:  I appreciate that.


MR. SOMMERVILLE:  Whether further evidence is needed on the motion or not can be determined at that point.


MR. QUESNELLE:  Mr. Stoll?


MR. STOLL:  I appreciate that.  And certainly we are not interested in duplicating effort.  Part of the reason we brought the motion under the old procedural number was because that is where the contracts were executed.  That is where we had the relief.  The Board saw fit to join them for -- and we are quite happy to have it joined with the rate case, because there is overlap and we don't want to duplicate resources.


That was one of the reasons why we requested the decision kind of precede it; if the motion was resolved, it would resolve a bunch of the issues for the rate case.


But we are prepared to go ahead simultaneously, dealing with the two issues.


MR. QUESNELLE:  Thanks, Mr. Stoll.


Mr. King?  Any issues?


MR. KING:  I am fine with that approach.  Our concern was more practical.  I didn't want to set a precedent whereby, you know, us triggering an application by filing a rate application all of a sudden turns into open season for any and all issues related to the utility, whether or not they have an impact on rates, or otherwise.


This is a rates case.  I want to do a rates case.  I don't want that to be an invitation for any and all of what ails people.


MR. QUESNELLE:  No.  I think the Board recognizes the unique nature of the situation that we have here.


Are parties prepared to proceed on that basis now, as far as proceeding with the rates case, and --


MR. STOLL:  I assume by that you mean that Mr. King would give his opening for the rates and then go into evidence-in-chief for the first panel, as far as procedural?


MR. QUESNELLE:  Yes.  I don't think there is anything else that we have to deal with.


Any other preliminary matters?


The Board is quite prepared to have a short recess, if people need to adjust for that, but that's –-


MR. KING:  We are ready to go.


MR. QUESNELLE:  Okay.


MR. MILLAR:  Mr. Chair, if I may, it's Michael Millar.


I want to make sure we're clear on what everyone is agreeing to.  As I see it, you would essentially be deferring further argument on the motion.  We would hear the rates case in the normal course.  Mr. Stoll or others may in fact ask questions that pertain to issues within the motion, and those would be allowed; in other words, it wouldn't be appropriate to object to those questions on the basis that they're outside the scope of this jurisdiction.


However, after the fact, when final argument came in, whether it be oral or written, parties could argue whatever they had argued originally in a motion.  For example, Staff or NRG might argue that despite the fact there with questions on a certain issue, that is in fact out of scope either of this proceeding or indeed the Board's jurisdiction.  However, for the purpose of the hearing, we would hear that evidence upfront.  That would inform the Board as to -- would give you a better idea, essentially, of what may be in or out of scope, but parties would still be free at the end to argue ultimately that was not a proper issue for the Board.


Have I understood that correctly?


MR. QUESNELLE:  Well, it is a slight departure from what I was thinking may happen, Mr. Millar.  Thank you for framing it so succinctly.


I think what items that are readily identifiable as being outside of rates application, we would hear that separately and understand that that is the case.


Again, I will ask the parties if -- what their preference is there.  My thinking is that certain elements that have no bearing on rates, that we wouldn't put those questions to the panel that is here to present their case for rates, and that the arguments can be made on that separately.


But if that is -- Mr. Stoll, it is your motion.


MR. STOLL:  All right.  We have gone around it a little bit.  As far as -- I had assumed from your discussion that the Board was basically assuming it had jurisdiction to rule on the rate and contractual issues that cover the same elements that are involved in the rate case.


So I am quite content to proceed with the rate application and have Mr. King provide his evidence.  And then -- as long as when the panel to deal with capital cost is freely available to answer any questions, regardless of whether it is motion or related to the rate case.


I think a lot of times it is going to be indistinguishable in a lot of the questions.


MR. QUESNELLE:  Okay.  Mr. King?


MR. KING:  My understanding was the same as yours, Mr. Chair, that questions unrelated to rates would not be put to the panel, that we would deal with those issues post the rate hearing, if you will.


MR. STOLL:  And my understanding is the issue for that are my costs -- or my client's costs in respect of the two motions, and the gas nomination issue are basically the non-rate-related issues.


MR. KING:  I think that is right.


MR. MILLAR:  Just to be clear, Mr. Chair, in Staff's view, some of the issues related to the capital contribution may not be rates issues.  We would be assisted in hearing some evidence on that, probably, but you will have read from our argument that we have some concerns that the capital -- the amount of the capital, the amount that is closed to rate base is clearly a rates issue.


We are not as convinced that the total amount of the capital contribution is necessarily a rates issue.  So I am concerned there may be questions that we ask that someone argues are not rates issues.  However, we -- in other words, the purpose of our questions would be to determine whether or not these are actually rates issues.


I am assuming those would be within scope for the proceeding, but I just wanted to clarify.


MR. QUESNELLE:  They would be, Mr. Millar, and I think we can agree to that, that the Board will make its determination on those matters, having heard the submissions, and we can hear those within the rates case.


MR. KING:  That may include gas nomination too.


MR. STOLL:  All right.


MR. QUESNELLE:  Mr. Buonaguro.


MR. BUONAGURO:  Thank you.  Just to understand, so for example, the motion asserts -- or an issue with respect to approximately $1.1 million in capital costs.  And what my understanding is that some of that $1.1 million is rate base-related, such that if the Board disallows some of that $1.1 million, it will affect rate base and therefore is clearly rates-related.


Some of that $1.1 million relates specifically to money changing hands specifically between IGPC and NRG in aid of construction, and therefore may not be rates-related.


My understanding is that we are going to be able to cross-examine a panel or panels on teasing out the two, on the assumption that there is no clear agreement between NRG and IGPC, which costs fall into which of those two categories, and that when the Board determines that, say, half of the $1.1 million is not rates-related, then there is to be a separate issue about what to do with that.


MR. QUESNELLE:  No, I think that is right, Mr. Buonaguro.


MR. BUONAGURO:  Okay.


MR. QUESNELLE:  Yes.


We will have to be – and this is part of the -- oh, Mr. Tunley?


MR. TUNLEY:  If I may just raise an issue that indicates the limited scope of the Town's interest in the proceeding, what I will call the capital cost of the pipeline, the IGPC-specific issues are ones on which the Town will not be an active participant.


So that I am just raising it to ask, however they are organized, if those could be -- the witnesses on those could be scheduled separately from -- I think the one remaining issue on which the Town is still interested is the cost of capital and capital structure issues.


So I just raise that at this point, so that the Board can have it in mind in terms of how -- and counsel can have it in mind in terms of how the case unfolds.


MR. QUESNELLE:  Okay.


MR. KING:  Why don't I just speak to that, because we have obviously given some thought as to how we want to present our witness panels?


In general terms, there are seven main issues still hanging out there.  The first is the capital cost of the IGPC pipeline.  The second is what we have referred to as IGPC period costs, which are basically the O&M costs attributable to IGPC.


The third issue relates to deferral and variance accounts. The fourth issue is the gas costs for purchases from a related party.  The fifth issue - and this is Mr. Tunley's issue - is the cost of capital and rate of return.  The sixth issue is cost allocation, and the seventh issue is the IR model.


There may be other sort of smaller things, but those are the seven main things that are outstanding.


I prepare to sort of sit three witness panels.  Mr. Cowan, the co-chair of NRG, and Ms. O'Meara, the controller, will sit on all three panels.  They will be the only members of the first panel, and my thinking is that they would deal with issues one through four, and that would be the first panel.


That leaves the final three issues.  With respect to issue five, which is the cost of capital and rate of return, we would have Ms. McShane join Ms. O'Meara and Mr. Cowan, and for the final two issues, cost allocation and incentive regulation, we would have Mr. John Todd join Ms. O'Meara and Mr. Cowan.


So those are the three panels that I would sit.  I would propose to start with issues one through four and have Mr. Cowan and Ms. O'Meara sit starting today.


The one indulgence I will ask is, you know, Mr. Todd is easily accessible to us.  We can get him up here within 20 minutes when we need him.  Ms. McShane is not.  She is in Baltimore.  We have arranged for her to come up Thursday late afternoon.  The indulgence request is that we sit her Friday morning, regardless of where we are in the proceeding, and deal with that third panel on cost of capital and rate of return at that time.


MR. QUESNELLE:  I think the Board can accommodate that.


MR. KING:  That would be Friday for you.


MR. TUNLEY:  That would be very satisfactory to me, obviously.


MR. QUESNELLE:  Thank you, Mr. Tunley.  Thank you, Mr. King.  Anything else for any of the parties, then, before we proceed?


MR. STOLL:  Just one of the issues from my perspective.  When do we want to schedule any of the evidence from IGPC, just so I can coordinate other people's availability with me?


MR. QUESNELLE:  When would you suggest?


MR. STOLL:  Well, I am going to suggest maybe -- if we are going to do the first panel, I am going to suggest Thursday would probably -- first thing.


MR. QUESNELLE:  Okay.  Mr. King?


MR. KING:  I am having to -- I haven't given it much thought.  I would want my first panel done.


MR. STOLL:  Yes, I understand that.  I would hope certainly we would be through issue one and two today with the panel.  And I am happy to have the panel split on -- and do three and four after.  Deferral and variance account doesn't impact us.  It is Mr. Buonaguro's issue, and gas costs is not our issue either so...


MR. KING:  I am fine with that, if other parties are fine with that.  We would essentially have panel 1, 1A and 1B, being the same panel, but we would confine 1A to the first two issues.


MR. QUESNELLE:  I am seeing agreement from other parties.  That seems fine with the Board, as well.  All right.


MR. MILLAR:  Mr. Chair, there is one other thing before Mr. King gets started.  There was a settlement proposal filed.  I am before you.  I am not sure if Mr. King intended to deal with it, but that is before you.  I'm not sure if you had questions about it or if there were submissions from the parties, but it is something we shouldn't forget.


MR. QUESNELLE:  Thank you, Mr. Millar.  Yes.  First, the Board would like to thank the parties for their work on that and the partial settlement that they were able to put together before the Board and provide it.  The Board doesn't have any questions, per se.  If there is a comment that people want to make on the partial settlement, fine, but the Board need not have any clarity brought to it on the partial settlement and the Board does accept it, and, again, with thanks.


So if there is anything else...  Obviously we have the other outstanding items, and I think, Mr. King, you have laid out your intent.  If you would like to provide any opening comments on that before you present your first panel, that would be fine.


MR. KING:  No.  I mean, I was prepared to walk through the highlights of the settlement agreement, but if that is not necessary, I won't bother.  We will just get started.


MR. QUESNELLE:  I think that is fine.  Thank you very much again.


MR. KING:  Yes.  I am moving quicker than I thought.


I don't have any opening statement.  We have prefiled our evidence, obviously.  I would simply start with the witnesses so I would ask Mr. Cowan and Ms. O'Meara to come forward and be sworn.


MR. QUESNELLE:  Thank you.  You can take a seat at the table.


MR. TUNLEY:  I wonder, in light of the order of things and the fact there are no openings, if I might be permitted to withdraw until Friday and reattend at that time.  As I have indicated, Ms. Adams for the Town will appear and monitor the proceedings from Thursday onwards.


MR. QUESNELLE:  Okay, that would be fine.  Thank you, Mr. Tunley.


MR. TUNLEY:  Thank you.


MR. MILLAR:  Just while the witnesses are getting settled, I just provided -- I didn't file yesterday, and I meant to, but I just provided Board counsel with brief files from Ms. O'Meara and Mr. Cowan, and Mr. Todd's full CV, which we have all come to know.


Ms. McShane's CV is included in her opinion, which was part of the prefiled evidence I think at Exhibit E2, tab 1, schedule 1.


MR. MILLAR:  Mr. Chair, subject to any objections, we will call the biographies of Mr. Cowan and Ms. O'Meara, K1.1, and the CV of Mr. Todd K1.2.

EXHIBIT NO. K1.1:  BIOGRAPHIES OF MR. COWAN AND MS. O'MEARA.

EXHIBIT NO. K1.2:  CURRICULUM VITAE OF MR. TODD.


MR. QUESNELLE:  Thank you, Mr. Millar.

INTEGRATED GRAIN PROCESSORS CO-OPERATIVE INC. - PANEL 1


Laurie O'Meara, Sworn


John Robert Cowan, Sworn


MR. QUESNELLE:  Mr. King, whenever you are ready.

Examination-In-Chief by Mr. King:


MR. KING:  Thank you, Mr. Chair.  Just by way of very brief introduction, Mr. Cowan took the position of co-chair of NRG in 2008.  He practiced law in London, Ontario for 46 years, before retiring in 2008.


Ms. O'Meara is a chartered accountant.  She received that designation in 1986.  And she acts as controller for a number of related companies, of which NRG is one.


They were the two folks that are on the transcript at the Technical Conference, as well.


MR. COWAN:  May I correct one thing?  It was May, 2009 that I became co-chair.


MR. KING:  I will just have the witnesses adopt the evidence.  First to you, Ms. O'Meara.


You have before you NRG's application and prefiled evidence as amended, the IR responses of NRG, and the Technical Conference undertakings.


Is that correct?


MS. O'MEARA:  Yes.


MR. KING:  And you understand them to be true, to the best of your knowledge?


MS. O'MEARA:  Yes.


MR. KING:  And Mr. Cowan, you have before you NRG's application, its prefiled evidence as amended, the IR responses of NRG, and the Technical Conference undertakings, in addition to your affidavit filed in response to IGPC's motion of August 3rd.


Is that correct?


MR. COWAN:  It is.


MR. KING:  And you accept them?  They are truthful, to the best of your knowledge?


MR. COWAN:  They are.


MR. KING:  Mr. Chair, this panel is available for cross-examination.


MR. QUESNELLE:  Okay.  Thank you, Mr. King.


Mr. Stoll, will you be going first?  I don't know if there has been any discussion about...


MR. STOLL:  There hasn't been any discussion.  I am happy to lead off, or...


MR. QUESNELLE:  Mr. Buonaguro?


MR. BUONAGURO:  Maybe -- I only have a very few questions on this, and then a couple of questions that because they're on all three panels, I wanted to put on now so they can have some time to respond.


So maybe if I could have five or 10 minutes, and then it will be all of Mr. Stoll after that?


MR. STOLL:  That's fine with me.


MR. QUESNELLE:  Thanks, Mr. Buonaguro.

Cross-Examination by Mr. Buonaguro:


MR. BUONAGURO:  Thank you.


Good morning, panel.


MS. O'MEARA:  Good morning.


MR. BUONAGURO:  First, because you are on all three panels and because we won't be getting to the cost allocation panel until Thursday, presumably, and to the cost of capital panel until Friday, I just wanted to ask you to take a couple of undertakings, I believe, to produce some documents so that when we get to those panels the documents will already have been produced, and I don't have to ask then and then wait for the documents to be produced.


First, at IGPC Interrogatory No. 40, which is at page 43 of 86, you were asked about insurance.


MS. O'MEARA:  Yes.


MR. BUONAGURO:  Which I believe is one of the issues that is going to be canvassed under cost allocation in terms of how the costs of your insurance are allocated.


At the end of the response, you state:

"Please note that NRG is having an insurance report prepared to address the issues raised in this question."


To my understanding, that particular report has yet to be produced, and I was wondering if you could provide an undertaking to produce that report so that when we come to the cost allocation section of the hearing, we will have that available.


MS. O'MEARA:  Yes.


MR. QUESNELLE:  Accept the undertaking?


MR. COWAN:  May I just -- we have to receive the report before we can provide it, of course.  And we are scheduled to receive it today.


MR. BUONAGURO:  Okay.


MR. COWAN:  So Ms. O'Meara's undertaking is subject to our getting it.


MR. BUONAGURO:  Okay.


MR. COWAN:  If I can just explain the difficulty, one of the things that we asked in the report is to provide commentary as to what an appropriate amount of insurance cover would be, and we found -- after a lot of to-ing and fro-ing -- that we weren't going to get that, because of the question of liability on anybody offering such a comment.  If it was lower than what the loss was, then they would be on the line.


So that provided a very great amount of difficulty in us getting anything, but we are advised that we are to get something.  And you will have it the moment we do.


MR. BUONAGURO:  Okay, thank you.


MR. MILLAR:  That will be Undertaking J1.1, and it is to provide -- it is the insurance coverage report, Mr. Buonaguro?


MR. BUONAGURO:  Yes.  It's the insurance report referred to in IGPC Interrogatory No. 40.


MR. MILLAR:  Thank you.

UNDERTAKING NO. J1.1:  TO PROVIDE INSURANCE COVERAGE REPORT REFERENCED IN IGPC INTERROGATORY NO. 40, WHEN AVAILABLE.


MR. SOMMERVILLE:  Is there any sensitivity about that report?


MR. COWAN:  Well, it is hard to comment until we see it, but there might be, so...


MR. BUONAGURO:  I take it if you review the report and determine that something in there needs to be confidential, you will let us know?


MR. COWAN:  We have an idea what it is going to say, but...


MR. QUESNELLE:  The Board would certainly expect that you would provide us with that --


MR. BUONAGURO:  I think it is basically -- it is a summary or the insurance company's review of the insurance that they sold to you, which is on the record?


MR. COWAN:  Together with some comment, I believe.


MR. BUONAGURO:  Right.  Okay.  Thank you.


And the second question, like that, relates to cost of capital, which we are going to be hearing on Friday, that evidence on Friday.


In reviewing the documents, I believe we have all of the Bank of Nova Scotia documents related to the various loans that you have taken out in support of the rate base.


But what I don't see are two things.  


One, any documentation specifically from the bank to NRG, discussing the requirement of the GIC to underpin the loans, the 2.75 or so million dollars GIC requirement that is discussed in Ms. McShane's evidence, for example.


I wanted to ask you to undertake to provide any documentation from the bank explaining the need for that, or setting out the requirement for that GIC investment.


MR. COWAN:  I know what I think I don't know, but can I just have a moment?


[Witness panel confers.]


MR. COWAN:  We don't have anything from the bank with respect to the establishment of that.  It was all oral.


MR. BUONAGURO:  Okay.  I will pursue that more on the cost of capital panel.  I just wanted to ask for the documents if you had it in advance.


MR. COWAN:  No.


MR. BUONAGURO:  And then also related to that too, I don't think the actual GIC or the terms of the GIC are on the record.  There is no paperwork on the record.  Can you provide that?


MR. COWAN:  They are probably not, and we will provide it.  We are examining whether or not we can enhance the return by staging it, but that decision hasn't been taken yet.  But we will -- we are trying to reduce the impact of that as much as possible.


MR. BUONAGURO:  Great.  So that is something we can pursue on Friday, but in the meantime we can get an undertaking for the --


MR. MILLAR:  It will be Undertaking J1.2, and that is to provide the documents –- is it describing the GIC, Mr. Buonaguro, the actual GIC?


MR. BUONAGURO:  It would be the GIC, which I presume will include all of the terms and details of the GIC.


MR. COWAN:  I think Ms. O'Meara can probably tell us the current status, if she had a moment to review, or if we can provide it.


MS. O'MEARA:  We can provide the documents.


MR. COWAN:  A little later.  We will tell you that today.


MR. BUONAGURO:  Okay.  All right?


MR. MILLAR:  Yes, that is J1.2.

UNDERTAKING NO. J1.2:  TO PROVIDE TERMS AND DETAILS OF GIC.


MR. BUONAGURO:  Now, to the actual panel questions, which will be brief.


I am looking at -- this is the attachment to OEB Interrogatory No. 11, which is called: "Cost of pipeline summary"?


OEB 11, attachment.  Okay?


MS. O'MEARA:  Yes.


MR. BUONAGURO:  This struck me as a convenient way for me to track the cross-examination which is about to take place, so I wanted to make sure I understood how this summary relates to the issues raised by IGPC.


So if I am looking at the summary at the bottom, and it says:  "Total cost of project: $8,652,814."


Do you see that?


MS. O'MEARA:  Yes.


MR. BUONAGURO:  My understanding is that's the total cost of the project which IGPC is challenging, in terms of the appropriate capital cost.


Is that your understanding?


MS. O'MEARA:  That's right.


MR. BUONAGURO:  Thank you.


And it is split in that same summary into two amounts.  Total cost on NRG's books, 5,073,000.  I believe that is essentially the rate base amount that you are seeking the Board's approval on in this rate case?


MS. O'MEARA:  Yes.


MR. BUONAGURO:  And then the other part is paid by IGPC, which is 3,579,814, which is their aid to construction?


MS. O'MEARA:  That's correct.


MR. BUONAGURO:  My understanding, and maybe you can confirm that this is also your understanding, is that they're challenging approximately $1.1 million in costs as being appropriate under these different categories?


MR. COWAN:  Correct.


MR. BUONAGURO:  Are you able to split that $1.1 million into the two categories of total costs, NRG's books versus paid by IGPC?


MS. O'MEARA:  We didn't do that exercise, no.


MR. BUONAGURO:  Is there some of the $1.1 million which is clearly already included in rate base, based on your analysis of the challenges that have been made by IGPC to the appropriateness of the costs?


MR. COWAN:  It is all in the rate base.  Yeah, it would be divided under the other two heads and we haven't done the -- we haven't done an analysis.


MR. BUONAGURO:  Okay.  So some of the 1.1 million -- let's take the hypothetical that the entire $1.1 million is, at the end of the day, disallowed by the Board.


Some of that would come out of the 5 million.  I know it is not something you want to contemplate, but just so you I know how they operate, some of that would come out of the $5 million that is going to rate base and some of it will come out of the paid by IGPC amount?


MR. COWAN:  Possibly.


MS. O'MEARA:  At the end of the day, the aid to construct will have to be re-calculated based on the decision for the ultimate capital cost.  So it will affect both numbers.


MR. BUONAGURO:  Is this something -- I mean, I think it is going to come out in bits and pieces during the course of this panel and presumably IGPC's panel, but are you able -- do you have the information that would enable you to stream the two?  Because from my perspective from a ratepayer -- from ratepayers outside of the rate 6, we are concerned with the rate base amount, because that has a consequential effect on our rates based on cost allocation factors, and so on.


We are not so interested, necessarily, in the paid by IGPC amount.  So it is important to us to know which one is which.


[Witness panel confers.]


MR. COWAN:  Sorry, what are we after again?


MR. BUONAGURO:  We are trying to get a summary of the $1.1 million in terms of whether it comes out of -- if it were all disallowed, which -- what amounts would be -- would come out of the rate base and what amounts would come out of the aid to construct amounts --


MS. O'MEARA:  I don't know.


MR. BUONAGURO:  -- so we would have an idea of what the rate impact would be.


MS. O'MEARA:  No, I don't have that calculation.


MR. BUONAGURO:  It is not something you could do easily?


MS. O'MEARA:  No.


MR. BUONAGURO:  I guess when you say that, are you saying it depends, in part, on the evidence that comes out?


MS. O'MEARA:  I would have to someone do the aid to construct calculation.  That is not something that I would perform.


MR. BUONAGURO:  Okay.


MS. O'MEARA:  So we would have to get a consultant to do that.


MR. BUONAGURO:  All right.  I think I can leave the rest of that to Mr. Stoll.  Thank you very much.


MR. QUESNELLE:  Thank you, Mr. Buonaguro.

Cross-examination by Mr. Stoll:


MR. STOLL:  Since we have OEB 11 open, there is a couple of things I just want to clarify.


Most of the way down the left-hand column is a line item called "Interest", and there is a line item 217,073.


MS. O'MEARA:  Yes.


MR. STOLL:  My understanding is that includes interest associated with Mr. Bristoll's project management time, which --


MS. O'MEARA:  We subsequently took out.


MR. STOLL:  -- has been reduced, which hasn't been reflected here?


MS. O'MEARA:  That's right.


MR. STOLL:  Okay.


I am going to be flipping between a number of different tabs, and I just want to make sure that it is your position that every cost claimed in that table is reasonable and properly included in the actual capital costs of the pipeline?


MR. COWAN:  Correct.


MR. STOLL:  All right.


Okay.  And a couple of other housekeeping items.  In paragraph 2 of your affidavit, you indicated that the pipeline is a dedicated high pressure pipeline?


MR. COWAN:  Correct.


MR. STOLL:  And was the pipeline always intended to only serve IGPC?


MR. COWAN:  I believe so.


MR. STOLL:  Okay.


MR. COWAN:  My understanding, Mr. Stoll, is that there are -- are no other available customers identified, and certainly from the beginning of construction it was always to be supplying gas only to IGPC.


MR. STOLL:  Okay, because that is a different position than was taken at the rate case and is incorporated into the PCRA.


If we look at -- and it is in the IGPC motion.  I am going to use my references.  It is also included in the response to the IRs, but the PCRA, the pipeline cost recovery agreement.


MR. COWAN:  Yes.


MR. STOLL:  Section 3.15 talks to the potential for a partial refund in the event that additional customers come on during the term of the agreement.


MR. COWAN:  Yes.


MR. STOLL:  So it is your evidence now that there is no prospect that that will happen?


MR. COWAN:  Yes, not that we're aware of.  And at the time that that was -- and I can't speak to the draftsmanship, but I suppose that there might have been a hope that another customer might be found, but I am not aware of there ever being any possibility of that occurring.  And certainly the information that I have at this time is that there is not.


MR. STOLL:  All right.


MR. COWAN:  We would still be open to other utilization, if it...


MR. STOLL:  So the dedication is really just a matter of circumstance now?


MR. COWAN:  Correct.  And it is today -- it is a description for today.


MR. STOLL:  And if somebody else did come along, we would basically go back to the contract and we would rerun the calculation?


MR. COWAN:  Absolutely.


MR. STOLL:  Okay.


A lot of what I am going to focus on is the actual capital costs, as -- you know, from the motion.


I would just like to go to the PCRA.  It is tab 3 in my motion.  I want to turn to the second page of the contract, the PCRA document.


MR. SOMMERVILLE:  We have all improved our biceps with this.


MR. STOLL:  Unfortunately, too many trees have paid their lives in the past four years, so...


MR. COWAN:  What section again, Mr. Stoll?


MR. STOLL:  I want page 2, and it is definition 1.2(b), actual capital cost.


Can you read the definition, please?


MR. COWAN:  "Actual capital cost means the reasonable

actual capital cost as provided for in article 3."


MR. STOLL:  Right.  So -- and would you agree that that definition incorporates three concepts regarding the cost:  one, it must be reasonable; two, it must be actual; and, three, it must be capital in nature?


MR. COWAN:  I agree.


MR. STOLL:  Thank you.  And can you turn to section 3.13 of the PCRA?


MR. COWAN:  3.1...


MR. STOLL:  Three.  It is the top of page 8, 3.13.


MR. COWAN:  Oh, yes, okay.


MR. STOLL:  And the second line, the phrase beginning "the utility", indicates that the invoices were to be provided within 45 business days, in order that the actual capital cost and actual aid-to-construct could be completed.


And did NRG complete those tasks within the 45 business days?


MR. COWAN:  I don't have knowledge on that, but let me just confer.


[Witness panel confers.]


MR. COWAN:  We do not know that.


MR. STOLL:  All right.  We can move on from that.  I would assume, though, we can probably deal with it another way.


There were invoices from Union Gas in respect of the land purchase and time spent for commissioning included in your affidavit.  Those had not been provided, to my knowledge, prior to your affidavit.  Therefore, these --background to be able to do the calculation wouldn't have been available until all the receipts and documentation had been provided.


MR. COWAN:  Well, I apologize if it hasn't been provided.  We will...


MR. STOLL:  Well, it's been provided --


MR. COWAN:  Pardon me for a moment.


[Witness panel confers.]


MS. O'MEARA:  In your motion, you had mentioned some documents that were missing?


MR. STOLL:  Right.


MS. O'MEARA:  And that is when it came to light that you did not have those.


MR. STOLL:  Okay.


MS. O'MEARA:  Therefore we immediately provided them in our affidavit.


MR. STOLL:  Right.  Okay.


MS. O'MEARA:  We were not aware that they were missing up until that time, or at least I was not aware.


MR. STOLL:  All right.  One other item.


 I don't seem to have an invoice related to the insurance for $62,000.


MS. O'MEARA:  That, there is no invoice that I could locate.  It is my understanding that they based it on 40 percent, 40 percent of the total.  I think I...


MR. COWAN:  That is a new percentage, by the way.


MR. STOLL:  Okay.  You have gone in a completely different direction.


My understanding was there was insurance related to the construction of the pipeline in the amount of $62,000.  And I was looking for the receipt for that.
It is included --


MR. COWAN:  It is a percentage of the total liability costs, liability cover costs.  We do not have a broken-out invoice for the insurance costs relative to the pipeline during construction.


MR. STOLL:  Okay.  There was -- the evidence in response to the insurance monies spent for the 2008/2009 during the construction showed that insurance actually went down from 185 to about 180,000.


MR. COWAN:  Correct.


MR. STOLL:  So I'm not sure what additional insurance would have been purchased for the construction aspect of this pipeline, of any.  I would have thought any insurance related to the construction would have been bonding insurance provided by the contractor and included in the prime contract price.


[Witness panel confers.]


MS. O'MEARA:  Mr. Stoll, I could not find anything in the records to support the actual amount of $62,000 with respect to an actual invoice.


It is my understanding that it was based on a percentage of the total umbrella liability, general liability that the company held at that time.


MR. STOLL:  So what you are saying -- if I can paraphrase this -- you took roughly a third of the insurance costs for the utility and allocated it to the capital cost of installing the pipeline?


MS. O'MEARA:  The calculation I worked out on the schedule provided to you was 18 percent of liability insurance.


MR. STOLL:  I am trying to distinguish here between the operating part of the insurance going forward, the 200-some thousand that has been... and the 62 that is included in the capital cost in 2008, which was –- which, during that time, your insurance costs were approximately 180,000.


MS. O'MEARA:  My understanding is that was over a two-year period for 2007 and 2008.


MR. STOLL:  But there is no construction in 2007.  Construction didn't begin until April of 2008.


There would have been no need for any insurance related to the construction.  So I am having problems understanding --


MS. O'MEARA:  That is my error.  It looks like it --then I would say the third that you came up with is probably correct.


MR. STOLL:  But I am having difficulty, because my understanding is that 180...


[Witness panel confers.]


MR. COWAN:  I'm sorry, did I cut you off?


MR. STOLL:  No.  You were conferring.  I was thinking you were going to add to your answer.


MR. COWAN:  I just asked a question and she is --


MR. STOLL:  Okay.  I --


MS. O'MEARA:  I think the answer is zero would be inappropriate, but as far as the amount of insurance to be allocated, this was what was determined by my predecessor and included on the schedule.


MR. STOLL:  But the pipeline didn't go into rate base until October 1, 2008, which is post-construction, which is a new fiscal year for you.


So I am not sure why I am being charged in the capital budget, when the insurance is an O&M expenditure related to capital, among other things, for a construction project that took from April until the first week in July.  And I am paying a third of the insurance costs, which was already approved in your O&M from the prior rate case.


[Witness panel confers.]


MR. COWAN:  I'm sorry, we don't -- I don't think we can clarify.


MR. QUESNELLE:  Do we have an agreement on the number, though, that we are looking at?  The $62,000 is a derivation of the total insurance cost; is that what we have arrived at?


MR. STOLL:  Well, I am not sure any real insurance was directed towards the capital construction of the pipeline.


MR. QUESNELLE:  No.  I recognize your point, Mr. Stoll, but I am just asking the witnesses, then, if they are -- if the evidence is now that the 62,000 represents an allocation of the general overall coverage that the company carries, and it represents roughly a third or 36 percent of the -- of that total, and that is what the derivation of that number, 62,000?


MR. COWAN:  That's our belief, sir.


MR. QUESNELLE:  Understood.  Thank you.


MR. STOLL:  All right.  I won't belabour the point.


Since we have the attachment to OEB 11 open, the $140,000 administrative penalty, has that been paid?


MR. COWAN:  No, sir.


MR. STOLL:  Okay.  And under which line item is that included in this total cost summary?


MS. O'MEARA:  It is in "Regulatory and other legal."


MR. STOLL:  Okay.  And while we are here, the line "Finance fees:  $48,142," what is included in that?  I guess where I am going --


MS. O'MEARA:  That -- I believe we gave a detailed schedule in our -- in the Technical Conference, that broke out these numbers to a greater extent.


MR. STOLL:  I guess where I am going with that, does that include -- in your materials, there was a receipt or paper documentation from the Bank of Nova Scotia to the -- in the amount of $25,800, which was an application fee related to the $5.2 million loan?


MS. O'MEARA:  That's correct.


MR. STOLL:  Okay.


MS. O'MEARA:  But it only included a portion.


MR. STOLL:  It only includes a portion?


MS. O'MEARA:  10,400.


MR. STOLL:  That is what you're allocating to IGPC?


MS. O'MEARA:  That's correct.


MR. STOLL:  That is because the loan was for purposes beyond IGPC and the pipeline?


MR. COWAN:  Correct.


MR. STOLL:  Okay.  So -- you turned me off there, Jim.


MR. GREY:  Sorry.


MR. STOLL:  Okay.


MS. O'MEARA:  Mr. Stoll, if I may, I am not sure if I say this now, but there came to light, when we were putting all of our documentation together, that there was one change to the summary and detailed schedule that did not get filed.  Unfortunately, an earlier version was filed, and it relates to just one number change, but I don't know.  Do I make that...


MR. STOLL:  Okay.  So you want to update your evidence?


MS. O'MEARA:  Yes.


MR. STOLL:  Okay.  I would have thought Richard would have taken you to that earlier, but if you want to give the evidence on -- where?


MS. O'MEARA:  Just the -- it has to do with Lenczner Slaght Royce regulatory -- under "regulatory", their total.


MR. STOLL:  Where are you looking, actually?


MS. O'MEARA:  If we want to use the summary schedule, it is regulatory and other legal.


MR. STOLL:  Sorry, is that a summary schedule in response to OEB 11?


MS. O'MEARA:  Yes.


MR. STOLL:  Okay.  Sorry.


MS. O'MEARA:  We had a full analysis.  The lawyers did a full review of where their time was spent, and there was a misallocation.


So the 763,140 that you see in answer to OEB 11 should be 717,233.


MR. STOLL:  So the -- sorry, which line?


MS. O'MEARA:  The 763,140, the regulatory and other legal.


MR. STOLL:  Okay.


MS. O'MEARA:  It should be 717,233.


MR. STOLL:  717 --


MS. O'MEARA:  -- 233.


MR. STOLL:  233.


MS. O'MEARA:  And the payable by NRG contingency changes from 226,088 to 272,000.


MR. STOLL:  And that contingency is 140 related to the admin penalty and 132 related to Mr. King and Mr. Thacker's firms.


MS. O'MEARA:  That's correct.


MR. STOLL:  And this is one of the issues I guess I was struggling with in going through some of the costs, is this table at OEB 11 is different than your response to IGPC 18.


If we go to IGPC 18, the admin penalty is broken out, and I think part of where our summary table came from was IGPC 18.


MS. O'MEARA:  Yes.  So the only change to this is the detailed schedule that I was referring to earlier.


MR. STOLL:  Right, okay.


MS. O'MEARA:  And the only change there now is the Lenczner Slaght Royce line.


MR. STOLL:  Is now?


MS. O'MEARA:  338,522.


MR. STOLL:  338 --


MS. O'MEARA:  -- 522.


MR. STOLL:  -- 522, not 440,517?


MS. O'MEARA:  That's right.


MR. STOLL:  Okay.


MS. O'MEARA:  The contingency is now up with Ogilvy Renault at $132,000.


MR. STOLL:  And there is no contingency with Lenczner or --


MS. O'MEARA:  No.  I have taken that...


MR. STOLL:  Okay.  This is one of the difficulties we had in putting together our table and getting the numbers to work.


At IGPC tab 6 in the notice of motion, we had broken down the costs, and the -- we had identified 86,088 as inappropriate direct costs, which were -- we had taken from the IR 18 as being contingency on legals, being they didn't meet the definition of actual costs.  So just...


Okay.  The other thing I would note on the response to IGPC 18, there is no reference to the Union Gas aid to construct.


MS. O'MEARA:  I think we made a note of that at the conference and we had mentioned it was on the summary schedule, but not on the detail.


MR. STOLL:  Okay.  Just so people are aware that that is...


Okay.  The custody transfer station that is identified here, that is the station that was built at the IGPC facility; correct?


MS. O'MEARA:  Correct.


MR. STOLL:  Okay.  Did NRG build the check measurement station at the connection to Union that it had intended to build?


[Witness panel confers.]


MS. O'MEARA:  Mr. Stoll, are you referring to the customer transfer station?


MR. STOLL:  No.  If we harken back in history a little bit, when the original leave-to-construct was done, I had an exchange with Mr. Geden during the technical conference.  Mr. Geden was working for Aecon Utilities, your engineers at the time.


And he testified that the check measurement station would be installed at the connection and that that would be normal utility practice.  And I believe that the reference from that proceeding is Exhibit J.1, and it is a transcript from December 7th, 2006.


MR. COWAN:  We will have to do an undertaking, Mr. Stoll.


MR. STOLL:  Okay.  Like, I can help you.  I looked -- like, I did a review of the invoice.  I don't see any material associated with that measurement station.


When I looked at an image of the area on Google, there was just a valve nest at that location and no measurement station was in fact installed.


MR. QUESNELLE:  Do you require an undertaking, Mr. Stoll, that that be verified?


MR. STOLL:  If they can verify there is nothing installed there?


MR. MILLAR:  That is undertaking J1.3, and it is to confirm the measurement station has not been installed?


MR. STOLL:  Yes.  We will call it check measurement station at the Union Gas transfer point.

UNDERTAKING NO. J1.3:  TO CONFIRM NOTHING INSTALLED AT CHECK MEASUREMENT STATION AT UNION GAS TRANSFER POINT.


MR. MILLAR:  Okay.


MR. QUESNELLE:  Mr. Stoll, maybe I could just hold you there for a second.


The witnesses have updated their evidence and I just want to make sure we have done it wherever it needs to be done.


There was a correction made to the table that formed part of the OEB -- response to OEB interrogatory, which was number 11, and I note that.


Subsequently, is there anything, other corrections that we should be verifying, that perhaps forms part of your motion material?  We just want to make sure we have the right numbers in the right place.


MR. STOLL:  Right.  It goes -- well, it is included in the response to IGPC IR 18.


MR. QUESNELLE:  Okay.


MR. STOLL:  There is a cost table provided, and I had questioned earlier to confirm the interest charges and that there was a reduction, in the amount of approximately $26,468, related to Mark Bristoll's time, which shows up as a disbursement under the interest line in IGPC IR 18.  I apologize if I speak -- if I am speaking too fast.


And then I heard Ms. O'Meara just update on that same page but higher up, the Lenczner Slaght Royce invoice, or total cost claimed, which was a reduction from 440,517 to 338,522.


MR. SOMMERVILLE:  Would it be perhaps preferable - this is a fairly key table, I think everyone would agree - if a corrected version could be prepared by the witnesses and filed?


MR. KING:  Here is what I'd propose, and I am looking at Ms. O'Meara.


The two schedules at OEB 11 and at IGPC 18 are -- one is just more detailed than the other; one is a detailed, one is a summary schedule.  Why don't we prepare updates to those, and file them as one undertaking?


MR. QUESNELLE:  Okay.  Thank you.


MR. SOMMERVILLE:  I take it we have gone through all of the updates that are required or that you intend to make.


MR. MILLAR:  That will be Undertaking J1.4, and it is to file an update of OEB 11.  And what was the other schedule, the reference?


MR. STOLL:  IGPC 18.

UNDERTAKING NO. J1.4:  TO PROVIDE UPDATE TO SCHEDULES IN RESPONSES TO OEB INTERROGATORY NO. 11 AND IGPC INTERROGATORY NO. 18.


MR. MILLAR:  Thank you.


MR. COWAN:  Sorry.


MR. STOLL:  No.  I am waiting.


The original estimate for the pipeline was 9.1 million; correct?


MR. COWAN:  Correct.


MR. STOLL:  Filed with the Board?


And of that, approximately $989,000 was identified as "contingency"?


MR. COWAN:  Just a moment.  I've got to take a look for a document that I may have.


MR. KING:  Did you mean to say contingency or regulatory?


MR. STOLL:  Contingency.  It was the original estimate, Richard.


There is a Staff IR at the leave-to-construct that identified the 989,000 contingency as being, in their perception, with the question that was rather high, being approximately 13 percent of the cost of the project at that time.


MR. COWAN:  I do have a statement that I received from Ms. O'Meara a few days ago.  And there, the contingency is $1,023,237.


I can't speak to the first number that you --


MS. O'MEARA:  There might be a slight timing difference between the file that I had.


MR. STOLL:  All right.  Well, I was looking at the response, and we can dig up the record from the prior hearing.  So we can move on from there.


Let's hopefully go to something that isn't too contentious as far as –- and I am going back to the summary table that we provided.


On page 2 of the summary table, beside the "EB-2006-0243" line, about halfway down, just above the first subtotal, there is a claimed amount of 12,562, and the information filed that that pertains to the cost awards.


And the issue:  Was there any breakdown because of that number between the leave-to-construct proceeding, the 2007 emergency Motion Compliance Hearing, and the 2008 motion?  Because my understanding is that cost applies to all three.


[Witness panel confers.]


MS. O'MEARA:  This went 100 percent just to the "NRG payment" column.  We did not split it among those categories.


MR. STOLL:  Okay.  But the Decision and Order makes it clear it applies to all three.


And I'm going to go a little bit beyond questioning, but it would be our position that if it applied to the motions and the cost of the motions the Board finds were disqualified, a portion of that would be disqualified as well.


We can discuss amounts later.


Okay.  If I can just go back to your -- my understanding was the original estimate also included approximately 235,000 for land acquisition costs, the land acquisition, permanent and temporary rights, and some repair?


MR. COWAN:  The number we show in this statement that I've found is $175,000.  So...


MR. STOLL:  Sorry, which statement are you referring to?


MR. COWAN:  This is an updated statement that I asked Ms. O'Meara to provide me about three or four days ago, and she did.


And I don't have before me that earlier statement.


MR. STOLL:  Right, but the only -- the only land acquisition was the 12,105?


MS. O'MEARA:  That's correct.


MR. STOLL:  With Union?


MR. COWAN:  That's correct.


MR. STOLL:  I just wanted to make sure of that.


MR. COWAN:  Yes.


MR. STOLL:  Okay.


Let's go -- we will talk about the interest claimed, which is the 190,605 which is in the summary table.


There is a detail table provided at the back of IGPC 22, IR 22.  It was also included in the tab 7 materials with the invoices.


Do you have that?


MS. O'MEARA:  Yes, I do.


MR. STOLL:  Okay.  Under the third column from the right, or, I guess, sorry, fourth column from the right, it is titled:  "Premium."


And where did that two-percent premium come from?


[Witness panel confers.]


MS. O'MEARA:  The interest used in this was prime plus 2 percent in this calculation, and the 2 percent basically was just what was considered s reasonable amount of...


MR. STOLL:  Can I have you turn up the PCRA?  And it's clause 3.8 at page 7.


MR. COWAN:  Three-point?


MR. STOLL:  Eight.


MR. COWAN:  Thank you.


MR. STOLL:  It's about halfway down page 7.


MR. COWAN:  Okay.  Thank you.  Okay?


MR. STOLL:  Can you read the second line of that clause?


MR. COWAN:  "... will bear interest at the rate of

prime rate plus 1 percent per annum payable quarterly."


MR. STOLL:  So how does that square, then, with the use of 2 percent in the table?


MR. COWAN:  Ms. O'Meara will comment on that.


MS. O'MEARA:  It is my understanding, from the agreement, that this relates to aid to construct payments that would have been late.  That was the interest that was supposed to be used.


MR. STOLL:  Like, the opening words are, "From the date required for any payment required by this agreement", which would be the ongoing payments contemplated by the PCRA.


MR. KING:  We are not going to ask the witness for a legal interpretation of a contract, are we?  We can argue about this.  She has given her view of how the contract reads, but I would have thought that is an argument for lawyers to make.


MR. STOLL:  I am fine to have it at argument, but -- okay.


Can you tell me how the number of days is calculated?


MS. O'MEARA:  It is calculated from the date of the invoice.


MR. STOLL:  Right.  Okay.  And if I could have you flip one page earlier on page 6 of the PCRA, section 3.3(b), and can you read that paragraph or subparagraph, I guess:


MR. COWAN:  "Prior to the award of the Construction

Agreement, the amount of the monthly invoices provided by the utility for reasonable internal consulting and third party expenses incurred in the prior calendar month within fifteen (15) Business Days of receiving such invoice; and".


MR. STOLL:  Okay.


So I assume Mr. King will say we can argue about that later, but this table would calculate interest based on NRG's receipt of an invoice, not IGPC being presented with the invoice?


MS. O'MEARA:  Correct.


MR. STOLL:  Okay.  And so in the instance, if we look down -- let's -- most of the way down, about 13 lines from the bottom of that first page, and the print is pretty small, but it is a Lenczner Slaght invoice dated July 13th, 2007.


Do you know the date on which that invoice was presented to IGPC?  It was part of the -- I am going to help.  It was part of the turmoil that led to the second motion.  We received the invoice on January 2nd, 2008, but it appears to be accruing interest for a period of about five months.


What I am suggesting is that the number of days over which interest is claimed is dramatically overstated, because certain invoices (a) weren't provided on a monthly basis -- and I can suggest, if you want, there are some notations in the prior motion, but there were a series of letters issued by Mr. Steve Miller from your company with periodic payment requirements.


And through June 2007, IGPC was current in meeting its 15-day response.


MR. COWAN:  Hmm-hmm.


MR. STOLL:  So I can provide those letters if it would help, Mr. King.


MR. COWAN:  Yes.  Can you please provide them?


[Mr. Stoll passes out documents.]


MR. MILLAR:  Mr. Chair, this is -- we will give this Exhibit No. K1.3.  And it is a series of invoices; is that correct, Mr. Stoll?


MR. STOLL:  It is a cover letter with the current unpaid invoices attached from NRG to IGPC, and it details a series of payments that have already been received and the times on which they have been received.


MR. MILLAR:  Okay.


MR. STOLL:  And if we look at -- where I am going is the unpaid invoices as of June 22nd, 2007 in the letter are $23,643.


MR. MILLAR:  Okay.  Just for the purpose of marking it, we will call it K1.3, a letter from NRG dated June 22nd, which includes a number of invoices.

EXHIBIT NO. K1.3: LETTER DATED JUNE 22, 2007 ATTACHING BUNDLE OF INVOICES FROM NRG TO IGPC.


MR. KING:  Do the witnesses have this?


MR. STOLL:  No.  I didn't want to give it to the witnesses prior to you having said something, Richard.


MR. KING:  It depends on what the questions are, but we're going to need them to see and have some time with this before we can have questions.


MR. STOLL:  I am quite happy to come back -- provide them copies and come back after break when they have had a chance to examine it, and we can pick up on the table.


MR. KING:  Okay.


MR. QUESNELLE:  Okay.


MR. STOLL:  I will provide two copies.


MR. QUESNELLE:  Thank you.


[Mr. Stoll passes the exhibit to the witnesses.]


MR. COWAN:  Thank you.


MS. O'MEARA:  Thank you very much.


MR. QUESNELLE:  If it assists your flow of your questioning, Mr. Stoll, if you want, we can take a break now and have the witnesses --


MR. STOLL:  I would like to finish with the interest issue, and then I can move to the project management and legal cost issue later.


MR. QUESNELLE:  Yes, okay.


MR. KING:  I would prefer not to finish with the interest issue until the witnesses have had a chance to sort of look at this.  It is no good to sort of give this to them first with the interest issue, come back and move on to a new issue, without giving them a chance to at least address this.


MR. QUESNELLE:  Thank you, Mr. King.  My understanding was you would be going to other areas related to the interest --


MR. STOLL:  Correct.


MR. QUESNELLE:  -- at this point?


MR. STOLL:  I am prepared to go on to conclude on the other issues with the interest table.


MR. QUESNELLE:  Would the witnesses be informed by this in answering your other areas that you intend to pursue?


MR. STOLL:  No.


MR. SOMMERVILLE:  If you can carry on with the other areas pertaining to the interest, and then we will finish with this when we come back from break.  Is that what you had suggested, Mr. Stoll?


MR. STOLL:  I was figuring we would come back -- we would take a break and we would come back and do all of the other interest issues when we come back, but I am quite content to proceed on.


MR. QUESNELLE:  I misunderstood your response, Mr. Stoll, when I asked if this was a good time to take a break.


MR. STOLL:  I said yes, and I thought --


MR. QUESNELLE:  I misunderstood.  I thought you wanted to continue.


MR. STOLL:  No.


MR. QUESNELLE:  The Board will take a break at this point and we will resume at 25 after 11:00.


MR. STOLL:  Thank you.


MR. QUESNELLE:  Thank you.


--- Recess taken at 11:08 a.m.


--- Upon resuming at 11:30 a.m.


MR. QUESNELLE:  Thank you.  Please be seated.


Whenever you are ready, Mr. Stoll.


MR. STOLL:  Okay.  Thank you.


I assume Mr. King has no problems with me asking just one or two questions on this letter?  Or...


MR. KING:  No.  That's fine.


MR. STOLL:  Okay.  There's no identification of any interest owing or being accrued on this letter from NRG to IGPC; is that correct?


MS. O'MEARA:  That's correct.


MR. STOLL:  Okay.  But -- I am just using this for an example, but if we go down on your table to approximately June 22nd, 2007 -- and there is no entry there, but June 11th is the prior entry -- you are showing accrual of almost $7,000, $6,886.00 in interest.


So I guess my question here is how do these two documents square with each other as far as the interest calculation and the interest that should be payable by my client?


[Witness panel confers.]


MS. O'MEARA:  Mr. Stoll, I really don't have a comment back.  I mean, these were prepared long before my time.


MR. STOLL:  Okay.  I guess that goes back to my question I should ask.  Did you prepare this table?


MS. O'MEARA:  No.


MR. STOLL:  Okay.  Who prepared the table?


MS. O'MEARA:  Mark Bristoll.


MR. STOLL:  Okay.  Thank you.


All right.  Would it be possible to have a -- additional information provided of when these invoices were actually provided to IGPC?  I can provide some of our understanding when the invoices were provided, if that would help you.  But it is your table, and I don't have an electronic version that is editable.


 So could I get an undertaking for that?


MS. O'MEARA:  That is an undertaking to recalculate interest based on when you received the invoices?


MR. STOLL:  Based on --


MR. QUESNELLE:  Do you have something that they could compare to, Mr. Stoll, as to what your, IGPC's, understanding of when they received these items are?


MR. STOLL:  I have a series of letters from NRG, which I will provide to them, to save them hunting through their records.  It doesn't cover all, but it covers the month-to-month portion.


MR. QUESNELLE:  Okay.


MR. STOLL:  And also there is the January 2nd letter that was significantly discussed before, that had some invoices.


MR. QUESNELLE:  Thank you.


MR. STOLL:  Okay.


Can we go to the top of the second page?


MR. QUESNELLE:  Do we have an undertaking there?  Is there --


MR. KING:  Our undertaking based on information received from Mr. Stoll?


MR. QUESNELLE:  I believe that is how we want to fill in the gaps here.  It sounds like Mr. Stoll has information for --


MR. STOLL:  Yes.  It is information that was, like, from the NRG letters.  So they have it, but I am willing to shortcut their research.


MR. QUESNELLE:  So your undertaking is --


MR. STOLL:  To provide the copies of the cover letters and attached invoices that we have received.


MS. O'MEARA:  Then our undertaking is to recalculate.


MR. STOLL:  To recalculate based on date of receipt.


MR. COWAN:  Leaving aside the percentage, because that is going to be covered by argument.


MR. STOLL:  We can, yes, we can deal with that in argument.  I don't know if the Board would find it helpful to have, because it is just a calculation to add a number, to say if my position of a reduced rate of -- using one percent premium is correct, that you can have another column for that.  I don't want to make...


MR. KING:  I don't want to -- why don't we just undertake to give it based on the interest rate we have used?  We can argue about interest rate.


MR. STOLL:  All right.  I am happy --


MR. KING:  I don't want to create a ton of work doing different scenarios.


MR. STOLL:  No, I am willing agree to that.


MR. MILLAR:  It is Undertaking J1.5, and I understand that is an undertaking from the witness panel to make certain calculations upon receipt of information by -- from IGPC related to the appropriate interest charge.

UNDERTAKING NO. J1.5:  TO MAKE AND PROVIDE CALCULATIONS UPON RECEIPT OF INFORMATION FROM IGPC RELATED TO APPROPRIATE INTEREST CHARGE.


MR. SOMMERVILLE:  I take it this would result in a revision pursuant to the existing undertaking, revision to the tables, pursuant to the IRs.


So if we end up with new interest numbers, leaving aside the one percent, 2 percent dispute, using your percentage number, that would result in a change in those schedules; is that right?


MS. O'MEARA:  Yes.  There is one number in those schedules.


MR. SOMMERVILLE:  Can we just try to tie into that undertaking all of the changes that may arise pursuant to your line of questioning?  And maybe you could just highlight those for us, Mr. Stoll, so we can really perfect what J1. --


MR. STOLL:  And it will be to indicate or include the updates to Board 11, Board IR 11, IGPC IR 18 in respect to the interest calculation line.


MR. SOMMERVILLE:  Which is already an undertaking.


MR. STOLL:  Correct.  Okay.


And can we go to the top of the second page of the interest chart?


And what you will see a line.  The first line is –- it identified Lakeside Steel Corporation.  Do you see that line?


MS. O'MEARA:  Yes.


MR. STOLL:  Okay.  And what is the amount associated with that payment?


MS. O'MEARA:  The amount on the line there, the total amount, 911,388?


MR. STOLL:  That's correct.


Okay.  And this was the purchase of the steel pipe; correct?


MS. O'MEARA:  Correct.


MR. STOLL:  Okay.  Now, during the prior proceeding, IGPC paid that amount through the solicitors, which was then forwarded to Lakeside Steel.  However, I don't see any acknowledgement of that payment in this chart.


MS. O'MEARA:  I don't see that either.


MR. STOLL:  Okay.  So --


MR. COWAN:  That would be taken out, I presume?


MR. STOLL:  That is exactly where I was going.  That line should be deleted, then.


MR. COWAN:  Right.


MR. STOLL:  Okay.


And since we're talking about deletions, if the Board were to agree with IGPC that certain legal invoices or portions thereof were not appropriate, that would cause a further update to this table as well?


MS. O'MEARA:  Correct.


MR. COWAN:  Right.


MR. STOLL:  Correct?  Okay.


Okay.  And can we go to the third page of this table?


I want you to look at the last line.  And can you provide the date in the last line.


MS. O'MEARA:  October 27th, 2008.


MR. STOLL:  Okay.  And how did NRG come to the conclusion that that was the appropriate date to stop accruing interest?


MR. COWAN:  We would be guessing.


MR. STOLL:  Okay.  So that would be Mr. Bristoll's decision?


MR. COWAN:  Correct.


MR. STOLL:  Okay.


MS. O'MEARA:  Yes.


MR. STOLL:  Would you agree that once a customer begins paying full rates, that the capital associated with that customer is being contributed to by those rates?


So if I -- I will maybe give you an example.  If Customer A commences payment on January 1 of full distribution rates, that -- the payment of those distribution rates includes a percentage that is attributed to the capital expended by the utility in providing service?


[Witness panel confers.]


MS. O'MEARA:  I would say, under normal circumstances, yes.


MR. STOLL:  All right.  Well, what are normal circumstances?


MS. O'MEARA:  If the actual capital cost of what you're referring to was completed.


MR. STOLL:  Right.  But at the time you're paying full distribution rates, there is an assumption that the full capital will have been deployed at that point.  Even if it hasn't been by the utility, that would be to the utility's advantage, presumably, because they're collecting full distribution rates, which have been determined on a full expenditure of capital?


MS. O'MEARA:  That's a reasonable assumption, yes.


MR. STOLL:  Okay.  And do you dispute that IGPC commenced paying full distribution charges July 15th, 2008?


MS. O'MEARA:  No.


MR. STOLL:  Okay.  But if I understand your evidence correctly, the commencement date is October 1, 2008?


MS. O'MEARA:  For depreciation purposes, yes.


MR. STOLL:  Okay.  It is only for depreciation purposes?


MS. O'MEARA:  Yes.


MR. STOLL:  Okay.  Not for purposes of the contracts?


MS. O'MEARA:  No.  The other expenses relating to the distribution revenue was taken into as an expense.  The expense with regards to depreciation did not commence until October 1, and I think we -- if you refer to our affidavit, we noted the reasoning behind that timing difference.


MR. STOLL:  Yes.  And I am not necessarily concerned about the -- what -- I guess I will be more direct.


With respect to the gas delivery contract, what is the commencement date that NRG is relying on?


MS. O'MEARA:  July 15th.


MR. STOLL:  Okay.  So can we go to tab 4 of the IGPC motion?  And it is the gas delivery contract.


I am jumping a couple of issues, I'm sorry, but the timing ties in here.  I am on page 4, and there is a single line right above "Part 8 - Re-Opener".   Can you read that line?


MR. COWAN:  Oh, yes.

"The Utility's Rate 1 shall apply to any gas volumes delivered prior to the Commencement Date."


MR. STOLL:  So I thought you were saying the commencement date was October 1, but now you are saying it is July 15th for the gas delivery and for...  Okay.


Okay, I apologize for having you jump around, but back on page 7 of the pipeline cost recovery agreement, section 3.5.  So I will just read this:

"In the event that the Commencement Date under the Gas Delivery Contract is later than the In-Service Date, the Utility shall invoice and the Customer shall pay an amount equal to the Utility's reasonable debt financing cost incurred in each month between the In-Service Date and the Commencement Date under the Gas Delivery..."


So the commencement date under gas delivery is July 15th, is what you just told me; correct?


MS. O'MEARA:  Correct.


MR. STOLL:  Okay.  And the in-service date for the pipeline was just after July 1st?


[Witness panel confers.]


MR. COWAN:  Just after July 1st.


MR. STOLL:  Okay.  So I am trying to reconcile those two provisions and the interpretation that we should be paying full gas distribution charges with the incorporation of any interest payment beyond July 15th.


You've told me we were paying full distribution rates commencing July 15th.  That goes to the full -- there is a portion of that payment attributable to the full deployment of the capital associated.


You have told me this from this statement.  I understand there is a difference between the pipeline being available and the commencement date under gas delivery not having occurred, that we would bridge that gap for the debt financing; "we" being the IGPC would bridge that.


So I am wondering how, then, the interest calculation proceeds beyond July 15th, 2008.


[Witness panel confers.]


MS. O'MEARA:  It's my understanding that Mark included those invoices subsequent to July 15th, simply because that is when they were received.  I don't really have any other --


MR. STOLL:  But -- okay.


MS. O'MEARA:  -- comment.


MR. STOLL:  I am having a difficulty understanding that rationale, considering the delivery -- the commencement of the full delivery rate would basically assume that you have paid the full capital that was budgeted, in this case 8.6 million, when we did our revised number.


So that number would assume that you are recovering based on the full expenditure of the 8.6 at that point.  So any expenditures afterwards, just a timing issue to your benefit, that you haven't made the actual, but you actually are receiving revenue based on that.  I am trying to -- what I am trying to reconcile is this difference.


MS. O'MEARA:  I understand your argument.


MR. STOLL:  Okay.  If you can just help me with a couple of things here, I had understood you were saying the commencement date was October 1st, from your prior evidence, but now you are saying it is July?


MS. O'MEARA:  There is two dates.  The first one is the contract date, July 15th.  That is the commencement.


MR. STOLL:  Okay.


MS. O'MEARA:  The second, October 1st, is when the depreciation on the pipeline commenced.


MR. STOLL:  All right.  That clarifies.


MR. QUESNELLE:  Mr. Stoll, just on that point, just for clarity, again, to the witnesses, you had depreciation started October 1st, but again, your in-service date was just after July 1st?


MS. O'MEARA:  Correct.


MR. QUESNELLE:  Right?  And the in-service date is significant, according to the contract, in the timing of that 3.5.


MR. STOLL:  Correct.


MR. QUESNELLE:  Not the depreciation date startup.  What is the materiality, or --


MR. STOLL:  To —-


MR. QUESNELLE:  -- what is the -- sorry.


MR. STOLL:  To -- our position would be that when the pipeline goes into a utility's -- in the service or into the fact that the utility's receiving revenue, and in this case, commencing July 15th through October 1, the utility received approximately 372,000 in distribution revenue, related to this pipeline, even though there was very little gas flowing.  Yet there is no acknowledgement that the pipeline was actually in rate base and depreciating at that time.  That is our issue.


It has an impact on my client, because our depreciation is tied to the undepreciated cost of the pipeline, still in rate base.


So to the extent that the pipeline is delayed being put in rate base, it means we have to provide greater financial assurance for a longer period of time.


So that's where our concern with the timing issue goes.


MR. QUESNELLE:  Thank you.


MR. STOLL:  Okay.  As well as to the -- just the determination of the full amount of the interest.  Our position would be that the interest calculation would stop at July 15th, when delivery commenced.


MR. QUESNELLE:  Thank you.


MR. STOLL:  Okay.  I'm going to switch gears from interest now.


MR. QUESNELLE:  We will plan on breaking around 12:30, Mr. Stoll, so whatever works for you as far as a natural break.


MR. STOLL:  Okay.  All right.


I've got some questions with respect to the charges related to Mr. Bristoll.  And then we will probably take a break at that, and then come back and deal with some of the legal costs.  The administrative penalty is an argument issue as far as I am concerned.  So we know it is included in their costs, but...


MR. QUESNELLE:  Thank you.


MR. STOLL:  I am going to be referring to the earlier part of IR 22, IGPC, in part, just so you don't get too far away from that.


Okay.  All right.  And let's just start off with something -- Mr. Bristoll's hourly rate was $295 per hour; correct?


MS. O'MEARA:  Correct.


MR. STOLL:  And how is that rate determined, if you can...


MR. COWAN:  I referred to that in my affidavit.


MR. STOLL:  Yes.  And also in --


MR. COWAN:  And also --


MR. STOLL:  Response 21, to IGPC 21?


MR. COWAN:  Correct.


MS. O'MEARA:  And also Undertaking JT1.16 of the Technical Conference.


MR. STOLL:  All right.  What was Mr. Bristoll's position with the company at this time?


MR. COWAN:  He was the president.


MR. STOLL:  Okay.  And he was also vice-president of some of the other related companies; correct?


MR. COWAN:  I don't know that.


MS. O'MEARA:  Correct.


MR. STOLL:  Okay.  So -- and Mr. Bristoll was a chartered accountant, I believe?


MR. COWAN:  Yes.


MR. STOLL:  Okay.  And what -- and Mr. Bristoll had worked in the construction industry prior to his joining NRG?


MR. COWAN:  I believe so, in the Kitchener area.


MR. STOLL:  Did he have any experience in the utility business?


MR. COWAN:  I don't know that.


MR. STOLL:  Okay.  Did he have any experience -- well, let's...


Other than the IGPC pipeline, does NRG have any steel pipelines within its franchise area?


MR. COWAN:  No.


MR. STOLL:  Okay.  Had NRG ever done a leave-to-construct proceeding and a project of this size before?


MR. COWAN:  I believe not.


MR. STOLL:  And if I put to you that Mr. Bristoll had no experience in a similar project, you would have no basis to disagree?


MR. COWAN:  No, beyond saying that his experience in other areas might be very helpful and applicable.


MR. STOLL:  Okay.  And would his designation as a chartered accountant help him in this respect?


MR. COWAN:  Well, if I was a chartered accountant, the answer would be yes.


MR. STOLL:  So I assume from the bookkeeping issues, but regarding some of the other contractual negotiations, there is no special skill that a chartered accountant would have that would lend him to this task?


MR. COWAN:  Would their experience negotiating their fees qualify in any sense?


MR. STOLL:  Maybe.  Where I am going to is we were looking -– essentially, can you describe Mr. Bristoll's role, then, with this, with respect to the pipeline?


MR. COWAN:  Well, from what I have read -- and I refer to my affidavit, that we provided some new information in the form of the Neal, Pallett report, and I read a lot of additional information that I saw in the form of legal accounts and his own notes and the e-mails referred to in the Neal, Pallett matter –- it looked to me like he was, during that period of time, devoting a tremendous amount of his time to the pipeline.


MR. STOLL:  Yes.  And I am not --


MR. COWAN:  I just would add one thing.  I think that our total manpower at NRG at this time is 22 people.


MR. STOLL:  Right?


MR. COWAN:  So it was a compelling project.


MR. STOLL:  Correct.  And according to you, a fully-allocated, annualized cost of Mr. Bristoll was about $1.2 million?  This 595.  If you --


MR. COWAN:  I have to defer to Laurie.


MS. O'MEARA:  I think you are taking the hourly rate?


MR. STOLL:  Yes, times 2,000.  If he looked at 595 times 2,000, so the costs associated with Mr. Bristoll were about $1.2 million for this utility?


MS. O'MEARA:  Fully allocated utility.


MR. STOLL:  Right.  Have you anywhere described what you mean by "fully allocated" -- 


MS. O'MEARA:  No.


MR. STOLL:  -- in how this was arrived at?


MS. O'MEARA:  No.  We did not go into detail on how this was arrived at.


MR. STOLL:  All right.  Would it be fair to say that much of Mr. Bristoll's role was that of the project manager for the pipeline, coordinating the engineers?


MR. COWAN:  It appears that a significant amount of his time was as the project manager.


MR. STOLL:  Right.  If I can go to your affidavit, and it is Exhibit C, it is the report from MIG Engineering.


MR. COWAN:  The MIG letter?


MR. STOLL:  Correct.  Actually, it is the second page of the table.  It is entitled, "Rates to December 31st, 2010".


MR. COWAN:  Correct.


MR. STOLL:  In the left-hand column, there is a gentleman named Goertz, G-O-E-R-T-Z.


MR. COWAN:  Correct.


MR. STOLL:  Mr. Goertz was involved in the construction of the project; correct?


MR. COWAN:  That's correct.


MR. STOLL:  He -- and what is his title?


MR. COWAN:  Project manager.


MR. STOLL:  I believe it is senior project manager.


MR. COWAN:  Correct.


MR. STOLL:  And Mr. Goertz has extensive experience in construction of pipelines?


MR. COWAN:  Hmm-hmm.


MR. STOLL:  What is his hourly rate?


MR. COWAN:  $120 -- pardon me, $125.


MR. STOLL:  Correct.  And let's see.  We can look at some of the other people in the chart.  We can go across the table to Mr. Raaymakers.


MR. COWAN:  Yes.


MR. STOLL:  He is also a senior project manager; correct?


MR. COWAN:  Hmm-hmm.


MR. STOLL:  He has extensive experience in the construction of pipelines?


MR. COWAN:  $120.


MR. STOLL:  $120 an hour?


MR. COWAN:  Hmm-hmm.


MR. STOLL:  So what I am going to say -- put to you is:  Would it not have been a prudent decision to use a more experienced, cheaper project manager than having Mr. Bristoll's time used for the pipeline?


MR. COWAN:  Well, Mr. Bristoll was responsible for a lot of other duties, also, in connection with the construction of this pipeline, and I think, honestly, to hire yet another person --


MR. STOLL:  But you did hire Mr. Goertz.  This would have just been a timing issue and it would have offloaded Mr. Bristoll's workload and allowed him to focus on the other business of the corporation.  What I am saying --


MR. COWAN:  I think that the quotation from Mr. Goertz also does not refer to the many duties that Mark Bristoll performed, in addition to supervisory.


MR. STOLL:  Okay.  And I am going to read from your response to IR -- IGPC IR 21.  It is response (b), and it says:

"The hourly rate of $295 was determined to be the market rate."


So it is not cost-based, then?


MR. COWAN:  No.  It is market rate.


MR. STOLL:  Okay.  For what, because part of his role would have been project manager?


And what I am seeing from a market rate is that it is in the area of around $120.  And just for your background, when we had put together our table, what we had done was we had made an assumption -- and this is the IGPC table that I am referring to at tab 6.  We had made an assumption of approximately $100 an hour for Mr. Bristoll's time.


And the way we did a rough number was looking at some of the project manager costs, but also saying it is supposed to be cost-based.  $75 an hour leads to an annual salary of $150,000 per year.


We don't know what Mr. Bristoll's salary is, but we thought that reasonable for a utility of NRG's size.  Then we put a 33 percent loading on it to come to $100.  That is how we arrived at our number.


If you were going to use a cost-based number based on his wages, basically the direct cost, I assume the 295 would be overstating the actual cost of Mr. Bristoll?


MR. COWAN:  No.  We don't agree with that.


MR. STOLL:  So you're saying the direct costs --


MR. COWAN:  We think that -- we arrived at $295 on the basis of what we thought was fair.


MR. STOLL:  Right.  And when did you -- when was that first -- that hourly rate first made known to IGPC?


MR. COWAN:  I don't know that.


MS. O'MEARA:  No, I don't know.


MR. STOLL:  Well, it was part of the motion, the second motion.  There was a series of invoices or a series of documents delivered on January 2nd, 2008 that included $295 an hour.


MR. COWAN:  I take your word for it.  


MR. STOLL:  Okay.  So from June of 2006 through December 2007, you had never disclosed that rate to IGPC?


MR. COWAN:  That may be.  I can't speak to that.


MR. STOLL:  Okay.  If you want to review your records and come back to us and let us know if there was an indication, but our records are that we had no indication.


MR. COWAN:  We will perform a perfunctory review.


MR. STOLL:  And I am quite comfortable that there was no information provided to IGPC about that hourly rate beforehand.


MR. COWAN:  We are not disputing that that is a possibility.


MR. STOLL:  Okay.  And I will try to speed things up.  If there is time allocated to -- from Mr. Bristoll's to the motion, the compliance motion and the subsequent motion in Aylmer, and the Board determines that it should disallow the costs related to such motions, Mr. Bristoll's time spent on those would also be removed from the calculation.


MS. O'MEARA:  Understood.


MR. COWAN:  We understand that.


MR. STOLL:  Okay.  So, basically, if the Board makes a ruling on the motion, all of the costs that the Board determines -- okay.


MR. COWAN:  But our position continues that Randy Goertz could not have performed the duties required in this contract -- 


MR. STOLL:  And -- 


MR. COWAN:  -- that are referred to in the Neal, Pallett letter.


MR. STOLL:  Right.  I am not disputing that Mr. Bristoll should have spent certain time in negotiations, some of the hearing.


What I am saying is for him to have spent approximately 1,350 hours of time was an unrealistic expectation that -- IGPC should be compensating NRG for that to the tune of almost $400,000


MR. COWAN:  I understand your position.  But what we tried to do was attribute the costs, as we saw them, as they arose.


MR. STOLL:  Okay.  Essentially, you are claiming $400,000 in revenue for approximately two-thirds of a year of work, $400,000, 1,300 hours, give or take?


MR. COWAN:  Our chartered accountant says that is correct.


MR. STOLL:  Close enough, okay.


Rather than going through a couple of the -- every invoice or every detail of Mr. Bristoll's time, and just -- you confirm that on December 18th, 2006, you were removing the one entry related to Mr. Bristoll?


MR. COWAN:  Is that the $3,400 item?


MR. STOLL:  $3,540, I believe.


MR. COWAN:  Yes.  That was revealed to us by Neal, Pallett, I gather.


MR. STOLL:  And how did you determine it was the 12-hour entry that was to be removed, rather than the 16-hour entry?


 MR. COWAN:  I'm sorry.  I will have to ask Laurie to speak to that.


MS. O'MEARA:  He had the hearing attendance down twice.


MR. STOLL:  Correct.  But what I am saying is:  How did you know that it was a smaller number, which is beneficial to you to remove, rather than the 16 being an error?


MS. O'MEARA:  To be quite honest, it was just a guess, which one to take out.


MR. STOLL:  All right.


MS. O'MEARA:  They both had similar descriptions.  "Hearing attendance."  "Attendance at OEB for leave-to-construct hearing."


MR. STOLL:  Okay.  And on the bottom of that page, there is two entries for December 28th and 29th.  You see Mr. Bristoll was working through the holidays?


Okay.  There are 12 hours associated with those two days; correct?


MS. O'MEARA:  Correct.


MR. STOLL:  If I look at the Ogilvy Renault invoice for those two days, Mr. Moran has indicated he had a meeting with Mr. Bristoll, and the total for those two days is six hours.


I am unclear as to what Mr. Bristoll would be doing for 12 hours during the holidays, other than meeting Mr. Moran, when the only issue at that time was the negotiation of the two agreements for the leave-to-construct.


MR. COWAN:  Perhaps responding to questions that counsel put to him?


MR. STOLL:  It seems odd that there is such a high total of hours, when essentially Mr. -- the contracts were in the final stages of being negotiated at that time.


You have no detail on what Mr. Bristoll did during those days?


MS. O'MEARA:  No.


MR. COWAN:  No, we don't have.


MR. STOLL:  Okay.  So --


MR. COWAN:  But at the end of the negotiations, that is generally when the toughest questions are dealt with.


MR. STOLL:  Right.  But we ended up spending a significant period of time during January in dealing with those issues, because the agreements got executed at the end of January.


Also, just if we look at the time sheets for June of 2007, the first -- there is no time recorded by Mr. Bristoll prior to June 25th, 2007; correct?


MS. O'MEARA:  That's correct.


MR. STOLL:  Okay.  And is it fair to say that anything from Wednesday, June 27th through to the end of June would be related to the emergency motion and Compliance Hearing?


[Witness panel confers.]


MS. O'MEARA:  You're saying after June 27th?


MR. STOLL:  Correct.  The compliance hearing was June 29th, 2007.  You'll see the 14-hour entry?


MR. COWAN:  I think Bristoll received the documentation for the motion that evening, the evening of the 27th, it seems to me I read.


MR. STOLL:  So -- okay.  So he spent 18 minutes on the 27th dealing with the issue?


MR. COWAN:  I would assume a telephone call.


MR. STOLL:  Okay.  But it is fair to say that is where the time spent –-


 MR. COWAN:  With respect to the motion would start.


 MR. STOLL:  -- with respect to the motion would begin?


MR. COWAN:  Logically, he wouldn't know about the motion before he was served with the papers.


MR. STOLL:  That's correct.  I am just trying to establish a start and end date, so...


And it is fair to say that the vast majority of the time spent through July, August and September were related to the motion and the appeal of the motion?


MR. COWAN:  It would appear so, yes.


MR. STOLL:  All right.  I won't go into more detail.


Okay.  Do you have an allocation of Mr. Bristoll's time towards the second motion?


MS. O'MEARA:  No.


MR. STOLL:  And I guess we have Mr. Bristoll's time from January through March, and certain of that time would be allocated towards the construction agreement; correct?


MS. O'MEARA:  Through January through March 2008?


MR. STOLL:  Correct.


MS. O'MEARA:  We've got his time sheets and a breakdown of the hours, but there is no detail as to

what --


MR. STOLL:  And that is one of the difficulties, frankly, we have been having as far as understanding what was going on and what was related to the motions, what is not -- the other activities.


And I will highlight one of the other, because part of our concern is that they're -- costs attributable to other proceedings have made their way into these costs.


If we could go to the last page of Mr. Bristoll's time, it is for October 2008.


MS. O'MEARA:  Is it a specific date for October?


MR. STOLL:  Yeah.  The one date I am most interested in is Monday, October 20th, 2008.


MS. O'MEARA:  We've got it open here.


MR. STOLL:  Okay.  How many hours did Mr. Bristoll work on that day?


MS. O'MEARA:  He has 11 hours charged.


MR. STOLL:  Correct.  And Mr. Bristoll, is it correct that Mr. Bristoll was in attendance at the Union Gas hearing with NRG during that day?


The Union Gas hearing I am referring to is the hearing where they were attempting to discontinue service, which became an issue --


 MS. O'MEARA:  This is 2008-0273, that he refers to on his time sheet?


MR. STOLL:  Correct, 0273.  This is -- the pipeline was 243, 2006.


 I don't want to go through item by item here, but I am having problems with the detail and comfort that there were 1,300 hours spent on the pipeline by Mr. Bristoll, when we have seen that -- you have acknowledged there has been one double entry.


We have this other entry where he was -- it appears at the wrong hearing number was referenced and included.  We have a number of hours that are related to the motions.


[Witness panel confers.]


MS. O'MEARA:  The one thing I would like to point out, Mr. Stoll, is Neal, Pallett, in their report, we did have them do an audit of the e-mails to the time that was charged by Mark Bristoll, and they did do a 100 percent correlation between the two.


MR. STOLL:  Well, that he sent e-mails, but I guess my contention is, when Mr. Bristoll is in a hearing all day on another completely unrelated matter, that I find it odd that he could work 11 hours on this file.  At that point, gas is flowing.  The service is commenced.  It is unclear to me what needs to be done.


If we look at the bottom five entries for that month, there is -- there's 34 hours of Mr. Bristoll's time charged to the pipeline, and we have no detail on what he did and we're not sure what would be going on, because gas was flowing and the pipe was operating.


MS. O'MEARA:  Mr. Stoll, I can attempt to get together a list of the e-mails that occurred during that time.  That might shed some light on the activities that Mark Bristoll was performing.


MR. STOLL:  Well, I don't want to necessarily spend a whole lot of time grinding out 2,000 more e-mails to figure out or try and figure out what Mr. Bristoll was doing, but --


MR. KING:  I don't know how we go about this and how we ultimately argue this.  The reality is we have thousands of docket entries.  No one's dockets are perfect.  Mine aren't perfect.  There is lots of time that probably didn't make it on the docket sheet.


But, you know, part of this is proving my point.  I mean, this is the kind of scrutiny that went on through the whole two-year process, literally reading every line item of docket entries, and when you have to answer to someone on that kind of basis, it chews up a lot of administrative time.


The best approach we could think of, rather than going through syllable by syllable on every lawyer's and consultant's docket sheet was to do the Neal, Pallett report, which basically said it was an audit of the e-mails that he had sent and received in relation to the pipeline, and come up with a sort of global answer as to the reasonableness of the work undertaken.


I mean, I don't know how Mr. Stoll proposes to argue it at the end, whether it is going to be -- whether we can actually go through every docket entry.


MR. QUESNELLE:  Mr. Stoll will argue it in the way he sees fit, Mr. King, and I think what he has done is narrowed in on one area which caused him concern, providing the witnesses with an opportunity to respond to that.  And I think the witnesses have responded in such a way that their offering up those e-mails for that particular case may shed up some more light on it, Mr. Stoll.


MR. STOLL:  If they want to give me the e-mails from that day, fine.


But part of the problem has been, when we see items where 11 hours is $3,200 and we have seen another admitted double counting of $3,500, and we have other account -- the burden is on Mr. King to demonstrate the reasonable of the costs in the application, and we are trying to get our mind around it.


I don't want to spend time going through line items.  Nobody does.


MR. SOMMERVILLE:  The Board is not going to redo Mr. Bristoll's docket.


MR. STOLL:  No, and I don't expect --


MR. SOMMERVILLE:  The best the Board will do is make an assessment as to whether the time claimed and the monies claimed was sort of right-sized to the undertaking being done on kind of a global basis.


MR. STOLL:  Right.


MR. SOMMERVILLE:  That is as deep into the weeds as the Board can go.  And we are not --


MR. QUESNELLE:  And there are some fundamental issues around ratemaking here that I think need to be exposed, as well, Mr. Stoll, and perhaps you will be getting to that, but we would certainly be interested in argument as to how these cost allocation elements should be dealt with to begin with, to the extent that they go to the rates that we are to determine, and there is the amounts that should be attributable to the -- and considered in the capital contribution and other matters that shouldn't.  So we need to hear that and be able to discern the two.


MR. STOLL:  Correct, and the premise that we -- that the PCRA was the actual reasonable incurred cost.  So to the extent that we have Mr. Bristoll's actual costs during that time, we can assess the hours on a global basis and say, What was the actual costs incurred by NRG?


IGPC has maintained from the outset that it is -- it was going to pay its reasonable costs.  There is a cost to having Mr. Bristoll do -- like, arrange for the RFQ, and we understand that.  We think the rate is high.  We think the hours claimed are high, because it is 1,350 hours.


I agree there was a significant amount of scrutiny with Mr. King, but that is driven, in part, by this was a project that was ten times larger than their entire capital budget, one they had never done before, one Mr. Bristoll had no experience in, and we were answering to a community of investors.


So it would be imprudent not to -- for our client to watch the dollars and how they're being spent.  But I don't want to go through line item.  I don't believe we can reconstruct it.


MR. QUESNELLE:  Understood.


MR. STOLL:  And if I am reading Mr. Pallett's report, he is not attesting to the time spent.  He is just saying there is this number of e-mails and it corresponds with time entries.  So, to me, it is not very helpful.  So I don't see the point of going to e-mails.


MR. SOMMERVILLE:  At the end of the day, it is not a question of whether there were e-mails on the subject or not.


MR. STOLL:  Yes.


MR. SOMMERVILLE:  It is whether there was -- whether the decision to expend those funds -- and this is the ratemaking element, whether that was a prudent decision or not, given the knowledge of the utility at the time it made that decision.


That is the legal standard, I think, Mr. King, that we have got to apply.


So whether there were e-mails or not, whether they were effective e-mails, whatever they may have been, at the end of the day the question is:  Was it prudent to retain Mr. Bristoll at the rate and to the extent that he was retained, given the nature of the project and the knowledge of the utility at the time it made those decisions?


I think that is the legal question, from a ratemaking point of view, which is the exercise we are engaged in.


MR. STOLL:  Right.  And from the contractual point, from our perspective, that ties in with the reasonable actual costs which drives our calculation.


So I don't think we are disagreeing there.


MR. SOMMERVILLE:  There may be a difference between reasonable and actual.  They are not necessarily complementary terms.


MR. STOLL:  No, I know, but the point being that when we use the modifier in the definition for the contract, we said reasonable, actual costs.


Sorry.  I am back.


So recognizing those three modifiers, and Mr. Cowan agreed in his testimony that those three modifiers had to be satisfied to include the costs –


MR. QUESNELLE:  I think Mr. Sommerville's point is we are in the rates case, and we will be looking at that through that lens, that we will be applying ratemaking principles as to what should go into.  To the extent that you use that in your contractual negotiations --


MR. STOLL:  That's part of the motion.


MR. QUESNELLE:  It is part of the motion.


MR. STOLL:  Correct.


MR. QUESNELLE:  Okay.


MR. STOLL:  I appreciate that.


MR. QUESNELLE:  Thanks.


MR. STOLL:  Rather than belabour the point, I will have one more question.


Do you have an estimate of the number of hours spent by Mr. Bristoll regarding the second motion and the events leading up to that motion?  We know the total number of hours spent.


MR. COWAN:  We haven't -- no, we don't.  We would have to go back to the time dockets.


MR. STOLL:  Well, all right.  We know the total time spent and we can make submissions on that.


MR. SOMMERVILLE:  If I could make a suggestion to the witnesses, that might assist them in their response.


MR. STOLL:  I am going to suggest that for the time period from January through March 15th, probably 70 percent of Mr. Bristoll's time was spent on the motion or events leading up to the motion.


MR. QUESNELLE:  Okay.  So has there been an undertaking accepted to determine?


MR. KING:  That's fine.


MR. QUESNELLE:  That's fine?  Okay.


MR. STOLL:  That goes to my questions on Mr. Bristoll.  If we want to take a break now, we can come back and --


MR. QUESNELLE:  Perhaps you can frame the undertaking.


MR. STOLL:  Sorry, I apologize.


To provide an estimate of the percentage of time spent by Mr. Bristoll on the events from January 1, 2008 through March 15, 2008 pertaining to the motion and the events leading up to the motion.


MR. QUESNELLE:  Thank you.


MR. MILLAR:  Undertaking J1.6.

UNDERTAKING NO. J1.6:  TO PROVIDE AN ESTIMATE OF percentAGE OF TIME SPENT BY MR. BRISTOLL ON EVENTS FROM JANUARY 1, 2008 THROUGH MARCH 15, 2008 PERTAINING TO MOTION AND THE EVENTS LEADING UP TO MOTION.


MR. QUESNELLE:  Thank you.  We will break for a one-hour lunch.  We will return at twenty to 2:00.  Thank you.


--- Luncheon recess taken at 12:39 p.m.


--- Upon resuming at 1:46 p.m.


MR. QUESNELLE:  Good afternoon.  Please be seated.


Any preliminary matters come up?  Mr. King?

Procedural Matters: 


MR. KING:  Just before Mr. Stoll gets going again, before I forget, Mr. Viraney reminded me I am going to need to request that existing rates be made interim commencing October 1st.


MR. QUESNELLE:  Okay.  We will consider that and report back.  I will confer with my co-panellist and we will let you know later this afternoon.


Any submission on that?  Mr. Buonaguro?


MR. BUONAGURO:  Only to state the obvious.  I assume that is without prejudice to any position we might take on the delay.


MR. QUESNELLE:  Understood.


MR. STOLL:  Same.


MR. QUESNELLE:  Okay, thank you.


Okay, Mr. Stoll, you may continue.

Continued Cross-examination by Mr. Stoll:


MR. STOLL:  Okay.  In the interests of a little bit of time and avoiding some unnecessary repeat, I will just try and summarize a couple of the issues for the invoices around Mr. Thacker and Lenczner Slaght.


Would it be fair to say the July 13th, 2007 invoice is related to the motion, the entire invoice?


I'm sorry, it is in tab 7 of the documents that I filed, and it is tab 2.


MR. QUESNELLE:  Can we have the microphone on, please?


MS. O'MEARA:  Can you give me the invoice number?


MR. STOLL:  69539.


MS. O'MEARA:  Yes, 100 percent of that was allocated to the June 2007 motion.


MR. STOLL:  Okay.  And invoice 71966 would be related to the fallout from the motion and the appeal of the motion?


MS. O'MEARA:  That was split by Mr. Thacker between general and June 2007 motion, and he had 29,722 allocated to the June 2007 motion.


MR. STOLL:  Okay.  And the rest was general?


MS. O'MEARA:  Was general, IGPC.


MR. STOLL:  Does general include the appeal, or is it...


MS. O'MEARA:  I would have to clarify that with Mr. Thacker.  It is not clear from his notes here.


MR. STOLL:  All right.


MS. O'MEARA:  It just refers to e-mails back and forth, but not the issue that might have been discussed.


MR. STOLL:  Okay.  The invoice February 27, 2008, number 73976, do you have a split between general and the second motion from Mr. Thacker?


MS. O'MEARA:  No.  On the 73976, that was 100 percent allocated to general.


MR. STOLL:  All right.  In the interests of time, I would suggest that a portion relates to some of the dispute that led to the motion.  I would say probably a split of 50-50 would be file related and events leading to the motion.


MR. QUESNELLE:  Are you seeking agreement on that, Mr. Stoll?


MR. STOLL:  No.  No.  I am just putting a -- as far as -- do you want to -- 


MR. KING:  We can either have them take a guess and confirm, or undertake to -- you know, what you are doing is sort out the times allocated to those two motions.


MR. STOLL:  Right.  That's fine.


MR. QUESNELLE:  Well, it would be helpful to the Board to understand how far you need to go with putting this evidence into place.  If the undertaking is something that --


MR. STOLL:  The undertaking would help.


MR. QUESNELLE:  All right, thank you.  Let's have an undertaking to that, if you could frame it.


MR. STOLL:  Okay.  To provide an allocation of the costs of Mr. Thacker from invoice 73976 to events that led to the -- precipitated the motion.


MR. MILLAR:  That is J1.7.


MR. STOLL:  And if I can simplify the task, can I get a similar undertaking with respect to two other invoices for the next two months, invoice 74245 and invoice 74952.


MR. MILLAR:  I would suggest we make that all part of the same undertaking.


MR. STOLL:  Thank you.  That's fine.


MR. MILLAR:  And that is J1.7.

UNDERTAKING NO. J1.7:  TO PROVIDE ALLOCATION OF MR. THACKER TO EVENTS THAT PRECIPITATED THE MOTION FROM INVOICE NOS. 73976, 74245 AND 74952.


MR. QUESNELLE:  Thank you.


MR. STOLL:  In invoice 77360, at the bottom of the second -- of Mr. Thacker's invoice -- 


MS. O'MEARA:  Yes, I have it.


MR. STOLL:  -- there are some references to letter to police chief, letter to H. Adams dated June 27th, July 2nd and -- or, sorry, July 7th there is a further reference to the police, and also on July 4th.


My understanding is those matters were related to the security deposit and are not properly part of the IGPC pipeline; is that correct?


MS. O'MEARA:  I agree with that.


MR. STOLL:  Okay, if I could get a correction for those entries.


And then there are some other entries related to Mr. Tunley and Ms. Adams in this invoice.  I assume those go to the franchise renewal issue and not the pipeline.


If I look at the bottom of page 3, around July 16th, there is a letter to Mr. Tunley -- Mr. Tunley.  I recognize some of these are combined.


MS. O'MEARA:  I would have to clarify with Mr. Thacker on that.


MR. STOLL:  If I could get a clarification and undertaking for that, as well?


MS. O'MEARA:  Yes.


MR. MILLAR:  Is that a separate undertaking or is that part of J1.7?


MR. STOLL:  Why don't we leave that as a separate, because it is a removal of certain costs that have been identified related to the police investigation and negotiations with the Town of Aylmer regarding the franchise renewal.


MR. MILLAR:  J1.8.

UNDERTAKING NO. J1.8: TO PROVIDE CLARIFICATION ON INCLUSION OF ISSUES RELATED TO POLICE INVESTIGATION AND NEGOTIATIONS REGARDING FRANCHISE RENEWAL.


MR. STOLL:  Okay.  And those are the questions on Mr. Thacker's invoices.  Just confirm what you told me this morning; there is 132,000 in the -- in contingency, related to legal fees, that is included in the capital cost?  


MS. O'MEARA:  132,000, yes.  Contingencies for legal costs.


MR. STOLL:  Correct.  Okay.  None of that money has actually been spent; correct?  


MS. O'MEARA:  Correct. 


MR. STOLL:  Okay.  I am just going to -- maybe a short-cut way to deal with the Ogilvy invoices would be:  Could I get a similar breakdown as far as the allocation of the costs from Ogilvy Renault attributable to the two motions and the appeal?


MR. QUESNELLE:  In the same manner as J1.7?  Are those acceptable to the -- 


MR. MILLAR:  I'm sorry, what are we at?


MR. STOLL:  1.9, I think, Mike. 


MR. MILLAR:  We just gave 1.8, so this is 1.9.  Okay. 


MR. STOLL:  Right.  This would be an undertaking for NRG to provide an allocation of Ogilvy Renault legal fees attributable to the emergency motion in 2007, the appeal and the motion in 2008.  

UNDERTAKING NO. J1.9:  to PROVIDE AN ALLOCATION OF OGILVY RENAULT LEGAL FEES ATTRIBUTABLE TO EMERGENCY MOTION IN 2007 AND APPEAL AND MOTION IN 2008.


MR. MILLAR:  Thank you.  


MR. STOLL:  Okay.  Since I have those undertakings, I am content to deal with or to finish my questions on capital at this point.


If I just might have a moment to check, I think I am completely done on the capital.  


MR. QUESNELLE:  Okay.  


MR. STOLL:  Actually, I just have a couple of general questions.  I take it, from Mr. King's submissions and your affidavit, that a significant portion of the soft costs, the legal and regulatory costs, are attributable to -- in your, in NRG's perspective -- the need for the management of expenditures and close contact with IGPC?  


MR. COWAN:  I agree, yes.


MR. STOLL:  Okay.  And I took it, from your affidavit, that you were saying that the communication was driven by NRG's willingness to provide such information for a better relationship?  Or is it because it was contractually obligated?


MR. COWAN:  I think NRG was trying to get the pipeline completed, and that would be more to the point.  


MR. STOLL:  All right.  


Okay.  I just -- there is two parts of the contract that I just -- if we go to the PCRA.  This will be very quick.  It is 3.9 on page 7.  Do you have it?


MR. COWAN:  Yes.


MR. STOLL:  Okay.  The clause requires the customer consent to expenditures in excess of $100,000; is that correct?


MR. COWAN:  That is correct.


MR. STOLL:  Okay.  And it also requires you, NRG, to use competitive processes, wherever possible?


MR. COWAN:  I agree.


MR. STOLL:  Okay.  That is fine.


And if we just flip back a couple of pages to page 10, right at the top of the page -- oops, sorry I missed...


Sorry, the bottom of page 9.


MR. COWAN:  Which...


MR. STOLL:  Section 4.3. 


MR. COWAN:  Yes?


MR. STOLL:  There is no obligation to provide all invoices and supporting documentation; correct?  It is just -- I will let you read.  


MR. COWAN:  I am just reading it.  Yes.  


MR. STOLL:  Okay.  And there is supposed to be a significant discussion -- or a discussion prior to significant expenditures; correct?  


MR. COWAN:  Correct.


MR. STOLL:  Okay.  I just wanted to confirm that is your understanding of the contractual agreement to the interaction of the parties in procurement.  


MR. COWAN:  Yes.  But I draw to your attention the factum, and the information is contained in the factum with respect to the difficulties that arose with respect to that.


And I think it is fair to say that from the perspective of NRG, that there was not someone readily available to complete those discussions from the IGPC.


MR. STOLL:  On what -- let's use one instance --


MR. COWAN:  Questions with respect to a myriad of items came through a law office.  


MR. STOLL:  And -- 


MR. COWAN:  So then NRG was in the position of responding through a law office.  And that, from my perspective, escalated into a difficult situation.  


MR. STOLL:  I agree it was a difficult situation.  I don't necessarily agree with the proximate cause, but...


I take it Mr. Thacker's invoices are -- have numerous references to e-mails directly to the client.  And I can go through the record and bring out our pleading for a direct client-to-client communication, rather than involving lawyers.


So we will leave that there.  


And those are my questions on the contract, and the cost-of-capital issues.  


So...


MR. QUESNELLE:  Thank you.


Mr. Millar, do you have any questions?

Cross-Examination by Mr. Millar:


MR. MILLAR:  Yes, thank you, Mr. Chair.  I have some questions for this panel.


Good afternoon, panel.  I am Michael Millar, counsel for Board Staff.


I have some questions on a number of areas, but the one I will touch on first relates to issues related to Mr. Stoll's motion, and they'll be follow-up questions, essentially, to things that you have heard already today.


Really what I want to understand is I think there is agreement or there appears to be agreement that some of the costs related to the motion are directly rate-related, whereas others may not be, and I am hoping to get some assistance with exactly where that distinction lies.


So perhaps we could start with the basics.  In NRG's application, you are seeking to close just over $5 million to rate base for the IGPC pipeline; is that correct?


MS. O'MEARA:  Yes, that's correct.


MR. MILLAR:  In fact, the actual number is $5,073,000?


MS. O'MEARA:  That's right.


MR. MILLAR:  And NRG and IGPC both agree that IGPC owes something for a capital contribution, and in -- and in IGPC's calculation, that is about $3.5 million; is that correct?


MS. O'MEARA:  That's right.  Just one clarification.  The 5,073,000 was reduced by $26,000 as part of the settlement agreement.


MR. MILLAR:  I see, okay.  So that should be updated slightly.  However, it is approximately $5 million?


MS. O'MEARA:  That's correct.


MR. MILLAR:  Am I right that in IGPC's view, they owe you or they are responsible for an additional $3.5 million for a capital contribution?


MS. O'MEARA:  That's correct.


MR. MILLAR:  And where the dispute lies is that NRG feels that IGPC owes an additional $1.0 million on top of that 3.5 million?


MS. O'MEARA:  No.  The dispute is that IGPC feels the $5 million is overstated by approximately 1.1 million.


MR. STOLL:  That's not quite accurate.  Can I relay what IGPC's position is?


MR. QUESNELLE:  Yes, that would be helpful.


MR. STOLL:  Okay.  The IGPC position is the actual capital cost of the pipeline is approximately $7.5 million.  If you did the net present value calculation contemplated by EB-0188 and used by NRG in the leave-to-construct proceeding, that would generate an aid to construct based on a seven-year time horizon and the cash flows contemplated.


It is IGPC's position that that would generate a rate base in and around four-million-and-change and an aid to construct somewhere in excess of 3 million.


IGPC has paid approximately $3.6 million to NRG by way of aid to construct.  We would be looking for a refund of that, as contemplated by the agreement, and we would look to only have the number of four-point-whatever million the calculation generated included in rate base; i.e., the capital cost less the aid to construct would be included in rate base.  


MR. QUESNELLE:  If we can have -- I think we need some clarity on this, if I could interject for a second, Mr. Millar.


The disputed item, it seems to me there is no agreement, then, on the use of the calculation to determine the revenue flow that is to begin with, or is there an agreement on that?  Like, how are we arriving at two different numbers?


MR. STOLL:  The premise being the original starting capital cost is supposed to be based on the actual capital cost.  We are in disagreement on that number.


Then you would plug it into the spreadsheet that was used in the leave-to-construct proceeding and you would generate two numbers.  One would be an aid to construct, and using the aid to construct and the actual capital costs that is determined would be the remainder that would go into rate base.


We would -- then IGPC would say that is the -- we have the rate base number.  We have the aid to construct that was attributable to that actual cost.  There will likely, in all, be a delta between the aid to construct that we paid.  We would expect, in our position, there would be a delta to be returned to IGPC.  


If the Board went off in another direction and said, We recognize you have paid this aid to construct, we are going to reduce that aid to construct in the rate base so there is no cash, that would presumably be in the Board's power, but there is a numerical calculation and I think we are agreed on the process.  It is just the number of the initial capital.


MR. QUESNELLE:  Well, to the extent that the cost of the project is more than the revenue stream that will flow from the use of the pipe in the seven-year plan, there is going to be a delta.


MR. STOLL:  Correct.


MR. QUESNELLE:  To the extent that that revenue stream -- if we just look at that portion, that number shouldn't change, irrespective of the cost of the project.


MR. STOLL:  Which number?


MR. QUESNELLE:  The number derived from looking at the future revenues.


MR. STOLL:  It does slightly because of the net present value of the tax shield, the CCA tax shield.  That is why it is not a one-for-one -- 


MR. SOMMERVILLE:  It's a minor -- 


MR. QUESNELLE:  Is that creating the dispute?


MR. STOLL:  No.  It is the initial capital cost.


MR. QUESNELLE:  If we look at it, that minor variance aside, if we've got a number that will be going into rate base which is based on the future revenues that are expected over the seven-year term, whatever calculation that is creates -- the remainder will be capital contribution.  So that will be the item that would be put to rate base.  


If your future revenue stream, for argument's sake, were $1 million over the seven years and the project was 1.5 million, $1 million will be -- of the project would be going to rate base, the other would be capital contribution.


If the project was 2 million, it would still be 1 million going to rate base and it would be $1 million capital contribution.  I am asking for agreement on that.  If that is not right, then let me know.  The...


MR. STOLL:  I am not --


MR. QUESNELLE:  The premise is that the capital contribution is designed or the formula is designed to recognize that those portions of the capital that can be dealt with through rates, the ongoing revenues received through rates, would be in rate base.  And where the shortfall exists, there would be a capital contribution to make up for that.


MR. STOLL:  Correct.  And because... I understand, because of the way the depreciation and other factors work into that number, the proper order of the analysis would determine the capital costs of the project, generate the aid to construct, and the difference between the capital cost less the aid to construct would be placed in rate base.


It would get to the same point, conceptually, that you are speaking to.


MR. QUESNELLE:  If it gets us to the same place, why would there be a dispute on what the --


MR. STOLL:  Because, again, it goes to how much tax shield credit they would be entitled to, which is a function of the asset value.  So...  


So, like, the only -- if the Board said the capital cost was - split it down the middle - $8 million, we can generate an aid to construct and the balance will go to rate base.


MR. QUESNELLE:  Okay.  I think that places things on the record.  Is that helpful, Mr. Millar?


MR. MILLAR:  It is.  And, indeed, I had been preparing many of my questions on a false premise, because I had actually misunderstood how things would play out, I guess, if the motion were accepted.


So I have some slightly different questions, and I apologize.  These may be almost more for Mr. -- I'm sorry, Mr. Sommerville?


MR. SOMMERVILLE:  I didn't want to interrupt you, Mr. Millar, but there is one additional question, and that is: Are the parties ad idem that the methodology for determining the cost of capital is the contractual relationship?


EBR 188 has a methodology that has been in use consistently for some time.  And I understand that the parties have entered into a contract between themselves for these actual reasonable costs to drive what the capital contribution -- or what the costs of the project, more correctly, what the costs of the project genuinely, should be; right?


That is where we're running into a problem?


MR. STOLL:  Right.  And...


MR. SOMMERVILLE:  Do the parties actually accept that the only methodology for establishing the cost of the project is the contractual relationship?  Is the Board not in a position to be able to say that the methodology in EBR 188 is a robust, useful, appropriate -- where we don't really care, to some extent, about some of the issues that are driving the contractual dispute that you are having.


MR. QUESNELLE:  From a rates perspective, you know, there is a formula in place.  Establishment from a rates perspective, recognizing there might be some slight differences depending on what -- the depreciation, and what have you, but from an order of the process, the determination of what would be going into rate base would be what can be paid for with the revenue stream.


MR. STOLL:  Right, which is influenced by the overall costs of the project, because it influences the tax, it influences the -- 


MR. SOMMERVILLE:  My point, though, is that the Board is not bound to the contract as a determination of what the appropriate costs to be included in the capital contribution are.  The Board is not bound to that.


MR. STILL:  Right.


MR. SOMMERVILLE:  Parties can enter into any kind of agreement they want.


MR. STOLL:  That's right.  Correct. 


MR. SOMMERVILLE:  And the Board is free to use its own methodology, that it has used countless times, to determine what capital -- what the cost of the project prudently, reasonably is, and what the -- how to calculate the shortfall and how to calculate the aid-to-construct.  


MR. STOLL:  Right. 


MR. SOMMERVILLE:  We are not bound by your contract.  


MR. STOLL:  No.  But the contract does contemplate the EBO analysis, as far as the net present value.  


MR. SOMMERVILLE:  In some elements, but I would think in some elements it is a -- it's a refinement of the -- I don't mean that necessarily in a good way -- a refinement of the 188 methodology. 


I mean, the Board very rarely finds itself in a position of trailing over invoices, one invoice after another, to try to determine whether $5,000 ought to be included, should it reasonably be capitalized or not.


That is something that the Board doesn't do.  


MR. STOLL:  And we had hoped to avoid that, but we have been in a discussion where we have principal differences over the costs, including an administrative penalty, costs that haven't been incurred.  We haven't been able to make progress.  We have tried.


MR. QUESNELLE:  Well, I think we have -- I think the parties have stated their positions on the record as to where we are with this.  


MR. GRAAT:   Excuse me. 


MR. QUESNELLE:  Excuse me, sir?  Yes?


MR GRAAT:  I am with NRG Limited.  I used to be the owner of NRG.


MR. QUESNELLE:  If we haven't had an appearance from you, if you could speak through your counsel, perhaps, or at least get a microphone on anyway.


MR. GRAAT:  Anyway, the counsel for Ethanol has made no -- none -- effort to negotiate anything until this hearing.  Not one effort.


MR. QUESNELLE:  Perhaps for the record, could you state your name, then?


MR. GRAAT:  Anthony Graat, G-R-A-A-T.


MR. QUESNELLE:  Your relationship with the company?


MR. GRAAT:  I believe I am the president.


MR. QUESNELLE:  Thank you, sir.


MR. KING:  I don't want to regurgitate who -- what attempts were made by who to negotiate and whether parties negotiated.


I think the understanding on the rate side was that the Board would treat this capital project like every other capital project for which revenues were insufficient to cover the capital costs of the project, which is EBO 188 on the gas side.


MR. QUESNELLE:  That is the intent of the Board, yes.  


MR. STOLL:  So for ratemaking purposes, to the extent that there is a difference as far as the contractual matter, it would be part of the motion.  Hopefully it is a negligible difference


MR. QUESNELLE:  Okay.  Understood.  Thank you.


Mr. Buonaguro, did you have anything else to add to that?  I know you're...


MR. BUONAGURO:  I was going to try and be helpful, but I have decided against it.


[Laughter]


MR. QUESNELLE:  Okay.  Thank you very much.  That is helpful.  Mr. Millar?


MR. MILLAR:  Thank you, Mr. Quesnelle. 


So I just want to be clear.  I am sorry that these questions may have to be answered by Mr. Stoll as opposed to you, but I want to make sure everything is entirely clear.


NRG is seeking to close just over $5 million to rate base; is that correct?


MS. O'MEARA:  That's correct. 


MR. MILLAR:  If I understand IGPC's view, they think the appropriate amount to close to rate base for the pipeline is something in the neighbourhood of $4 million.


Is that your understanding, or can Mr. Stoll confirm that?  


MS. O'MEARA:  I will let you confirm that.  


MR. STOLL:  It is less than the 5.07.  It would be in excess of 4.  


MR. MILLAR:  Okay.  Do you have the number?  


MR. STOLL:  I do not have a number because it is -- in my position, it is driven by the capital cost.


MR. MILLAR:  Okay.  So you will be seeking a reduction from $5 million?  


MR. STOLL:  Correct. 


MR. MILLAR:  Okay.  Thank you.  And again, this may be slightly irregular, sir.  I am just trying to determine what is on the table here.  


So in addition to seeking a reduction in the rate-base amount for the pipeline, I understand that IGPC is also hoping, through the motion, to have the Board order NRG to provide a refund for an excess capital contribution.


Is that your understanding, or can Mr. Stoll confirm that?  


MR. STOLL:  I will confirm it. 


MS. O'MEARA:  I will let you confirm it. 


MR. MILLAR:  And it would be something in the neighbourhood of half-a-million dollars?  


MR. STOLL:  Likely less.  


MR. MILLAR:  Less than that?  Okay. 


MR. STOLL:  Yes.


MR. MILLAR:  But you will seeking the Board to order NRG to cut you a cheque for an amount of money?  


MR. STOLL:  Correct.  


MR. MILLAR:  Okay.  Thank you.   


MR. KING:  Now, we are not talking about the motion, and we all have our arguments there about contractual jurisdiction and other -- 


MR. MILLAR:  Yes, and I wanted to be clear what was being requested.  I understand there will be argument on the motion at a later point, whether or not that is the Board's role or not.  I just wanted to ensure that is what was being sought.


Okay.  If you will just give me a moment, I have to redo some my questions.  


If you could turn to the PCRA, the Pipeline Cost Recovery Agreement, I believe it is included in Mr. Stoll's motion materials.  


In fact, if anyone is having trouble finding it, it is tab 3 of Mr. Stoll's original motion materials.  


If I could ask you to turn to the "Definitions" section, starting on page 2, this is sort of clean-up in a way, but aid-to-construct is defined there.  


In fact, it specifically references EBO 188; is that correct?


MS. O'MEARA:  That's correct. 


MR. MILLAR:  And essentially what the aid-to-construct is is the amount by which capital costs exceed revenues, and that is what we have just been discussing; is that correct?  


MS. O'MEARA:  That's correct. 


MR. MILLAR:  Okay.  


So part of this discussion is certainly rate-related.  It turns on how much will close to rate base?


MS. O'MEARA:  Yes.


MR. MILLAR:  So I heard in your discussions -- I am using this term 1.1 million, though I now understand that it means something slightly different than I thought before.


I take it that the $1.1 million is -- in Mr. Stoll's view, that is money that should come off the total amount, the total capital cost of the project; is that correct?


And again, if Mr. Stoll wishes to -- 


MS. O'MEARA:  That's correct.  


MR. MILLAR:  Okay.  So instead of whatever it was, I forget, 9.8 million, it is 8.7, something in that range?


MR. STOLL:  I think -- 


MS. O'MEARA:  Eight-million-six right now.


MR. MILLAR:  Eight-six.  Okay.


MR. STOLL:  Yeah, and we are saying 7.5. 


MR. MILLAR:  Okay.


I heard you agree with him that if he was successful in his entire -- if he won on every argument he made, some of that 1.1 million would be reflected either through a rate base or the revenue requirement -- I am not sure which -- but another portion would not.  Did I hear that correctly?


Mr. Buonaguro asked you some questions about this.  


MS. O'MEARA:  I will let you answer, if you may.  


MR. MILLAR:  I think it was your answer, in fairness.  You indicated that some of that would be directly reflected in rates, whereas --


MS. O'MEARA:  That's right. 


MR. MILLAR:  -- another portion of it would not?


MS. O'MEARA:  That's right.  A portion directly reflected in rates, and as we discussed, an adjustment to the aid-to-construct.  


So part would be to the capital cost that affects the rates, and another portion would be an adjustment to the aid-to-construct.  


Mr. MILLAR:  Oh, I see.  You weren't able to give a breakdown of that without doing additional work; is that correct?


MS. O'MEARA:  That's right. 


MR. MILLAR:  Are you able to provide a ballpark estimate?  Are we talking 50/50 or is it 90/10?  Can you give any idea of how that might break down?  


MS. O'MEARA:  No, I don't.


MR. MILLAR:  So no idea whatsoever?  


MS. O'MEARA:  No idea whatsoever. 


MR. MILLAR:  But you are confident that part of it would be reflected in rates?


MS. O'MEARA:  Oh, definitely, yes.  


MR. MILLAR:  Okay.  Still with the PCRA, I haven't heard Mr. King's argument on the motion yet, but I do understand he is opposing the relief sought, or at least a portion of the relief sought.  


What is NRG's view as to who should resolve the dispute between IGPC and NRG, with result to the total payments owed between the two parties?


Mr. King may wish to answer.  I am wondering if he thinks this is the Board's role, or -- my follow-up question will be:  Is this a role of the courts under the contract?


MR. KING:  The contract denotes the OEB as the arbiter.  Are you asking me what I am going to -- whether I think the matter needs to be adjudicated before the OEB, and, if so, whether I think that any adjudication by the OEB is then subject to appeal?


MR. MILLAR:  No.  My question is:  Who does NRG think should be in charge of resolving this dispute?  Do they agree with IGPC it is the Ontario Energy Board?  My understanding was you were opposed to the relief sought in the motion, so I am not sure if that is because you don't think it is the Board's job to decide or that you think there is no merit to the claims that they are making.


MR. KING:  No.  I had opposed to the relief sought in the -- what I had opposed was dealing with the non-rate matters within the rate proceeding.


MR. MILLAR:  I see.  Okay.


So if there were a separate proceeding, is it your view it is the Board's job to resolve this dispute?


MR. KING:  In my view, the motion that we are going to have, at the end of the day, the relief requested keeps changing a bit.


I am now understanding that they want a refund of or a reduction in the aid to construct, and then a settlement of the contractual matter by way of the motion.


We haven't -- which is different.  I thought we were dealing with the nomination of gas issue and their costs related to the two motions, only in the motion at the end, but now I see we are doing more than that in terms of essentially adjudicating the entirety of the contract.  


We haven't formulated a view on that.  That wasn't the basis for my opposing hearing the motion in its entirety that somehow it related to this case.


MR. MILLAR:  Okay.  Thank you.  I understand you may wish to take more time to formulate a complete position on that.


With regard to article 9 of the PCRA, this is the dispute resolution section.  It starts at page 17.  This is the clause we have heard discussed that names the OEB as essentially the arbiter of disputes.  Do you see that?


MS. O'MEARA:  I do.


MR. MILLAR:  To your knowledge, did any of the parties approach the Board about playing this role prior to putting it into the contract?


MR. COWAN:  Our knowledge is limited by the fact that we weren't there, but we do not know of any such approach.


MR. MILLAR:  Thank you.


I would also like to highlight -- it is not so much a question, but I would just like to make sure this is on the record.


If you could turn to page 19 of the agreement, the last page, I am looking at clause 11.2(b).  What it says is:

"This agreement... shall be construed and enforced in accordance with, and the rights of the parties shall be governed by, the laws of the Province of Ontario and the laws of Canada applicable therein, and the courts of Ontario shall have exclusive jurisdiction to determine all disputes arising out of this Agreement;..."


Do you see that?


MR. COWAN:  I do.


MR. MILLAR:  This is probably more a matter for argument, frankly, but do you have any thoughts on how that -- what the interplay between that section is and the section naming the Board as the arbiter of the agreement?


MR. COWAN:  Well, it certainly seems odd, I would agree with you.


MR. MILLAR:  Okay.  Again, that is not really a fair question for you.  It is more of a legal argument, I suppose, but I wanted to at least put that on the record.


MR. COWAN:  I am sure Mr. King will enlighten us.


MR. MILLAR:  Just a few questions on the Mr. Bristoll issue and the recovery of his costs.


As I understand it, NRG has put into the -- has capitalized certain overheads with regard to the construction of the pipeline; is that correct?


MS. O'MEARA:  That's correct.


MR. MILLAR:  And some of those capitalized overheads are attributable to Mr. Bristoll's work; is that correct?


MS. O'MEARA:  That's correct.


MR. MILLAR:  I think we have discussed it before, but what is approximately the amount of that capitalized overhead related to Mr. Bristoll's work?


MS. O'MEARA:  $390,000.


MR. MILLAR:  Thank you.


Mr. Bristoll was an employee of the company at this last rates case, is that correct, or, if not Mr. Bristoll, than someone in that capacity?


MS. O'MEARA:  Yes.  I believe Mr. Bristoll was an employee at that time.


MR. MILLAR:  So his salary would have been included in the -- in what are now -- what the current rates?


MS. O'MEARA:  Yes.


MR. MILLAR:  And I do understand that we don't always do -- that an overhead capitalization policy is more a notional concept than an actual dollar-for-dollar concept.  But I take it you didn't pay Mr. Bristoll an additional $390,000 for the work he did associated with the pipeline?


MS. O'MEARA:  No.


MR. MILLAR:  So he would have recovered his -- whatever his salary was, he recovered and did not receive additional payments for working on the IGPC pipeline?


MS. O'MEARA:  That's correct.


MR. MILLAR:  If someone were to suggest that that amounts to double recovery, in that his salary has already been recovered through rates and now it is seeking to be capitalized, how would you respond to that?  


[Witness panel confers]


MR. COWAN:  We think that this agreement allows us to recover that.


MR. MILLAR:  Again, as Mr. Sommerville pointed out, the Board is not necessarily bound by contracts.  The Board is charged with including a just and reasonable amount into rates.


Is it fair to say that at least a portion of the $390,000 would go into rate base as opposed to be recovered through the capital contribution?  This isn't all being paid by IGPC, for example?


MR. COWAN:  That's correct.


MR. MILLAR:  Okay.  Thank you for that.


I do have some questions on two other areas, and I look to you, Mr. King.  We were looking at splitting some of the issues on this panel.  It strikes me we're at about 2:30 or so.  There is plenty of time left in the day.


Is there any reason I shouldn't continue with my cross-examination on other issues?


MR. KING:  I think so.  Scott, I thought you were going to do period costs.  He has done IGPC capital costs.  He hasn't done the O&M period costs.  Unless you --


MR. STOLL:  I have no objection to Mr. Millar finishing his, as long as you permit me to go back to the period costs.


MR. MILLAR:  That's fine with me.


I assume we are -- Mr. Quesnelle, we are not close to a break.  Are you happy to have me --


MR. QUESNELLE:  Yes.  No, carry on.


MR. MILLAR:  -- finish these sections?  Thank you.


I would like to ask you some questions about your deferral and variance accounts and, in particular, with regard to the REDA account, the regulatory expenses deferral account.


Before I start into my questions, I did provide your counsel, Mr. King, with a case before the Board.  You may well be familiar with it.  This was the Board's decision regarding Union's application of seeking certain security from the company.  Are you familiar with that decision -- 


MR. COWAN:  Yes.


MR. MILLAR:  -- Mr. Cowan?  I did provide some copies to your counsel.  I am going to be referring to it, so I would propose that we give it an exhibit number and perhaps he could hand you up a copy.


So this is Exhibit K1.3 -- pardon me, K1.4.  It is the Board's decision in EB-2008-0273.  

EXHIBIT NO. K1.4:  BOARD'S DECISION IN EB-2008-0273.


MR. MILLAR:  Do you have that?


MR. COWAN:  We do.


MR. MILLAR:  Could I also ask you to turn up from your prefiled evidence Exhibit D1, tab 7, schedule 2?  And it is page 1.  Again, that is D1, tab 7, schedule 2, page 1.  


Do you have that?


MR. COWAN:  We do.


MR. MILLAR:  And am I correct that this is the description of the balances in the REDA account?


MS. O'MEARA:  Yes, that's correct.


MR. MILLAR:  And if we look about half way down, we see cessation of service, EB-2008-0273, and if we skip along, the cost in there is $111,123.00; is that correct?


MS. O'MEARA:  That's correct.


MR. MILLAR:  Again, Panel, have you pulled this up?  I just want to make sure -- okay, we do have it.


Okay.  If we could turn to the decision I just gave you, and if you could turn -- I believe it is at the last page under "Costs".  I guess it is page 6.


I'm sorry.  It in fact is the last page, page 7, at the top of the page.  If I could read it to you, it states:

"In the case of Union's request for security, NRG did not act in a timely manner.  The record suggests that NRG essentially stone-walled Union.  This resulted in significant costs for Union, the Board, the Town of Aylmer and the Integrated Grain Processors Co-operative.  This type of brinkmanship is not helpful where 6,500 customers and a recently activated ethanol plant supported by substantial Federal and Provincial funding are involved.  The Board also directs that costs being paid by NRG shall be paid by NRG's shareholder and not passed on to the NRG rate payers."


Do you see that? 


MR. COWAN:  We do. 


MR. MILLAR:  And am I mistaken in my assumption that you have, in fact, attempted to pass those costs along to ratepayers?


[Witness panel confers.]


MS. O'MEARA:  The costs of 111,000, it was our interpretation that that was reduced by the other intervenors' costs.


So the original amount was 144,000.  We took out the intervenors' costs, not our own, and that left the 111,000, and that was our interpretation of the award of costs, which started on page 6, bottom of page 6.  


MR. MILLAR:  Okay.  And I think this is probably largely a matter for argument, frankly.  The Decision says what it says, and people's interpretations may differ.  So I will leave that at that.


I have a few questions on the cost of gas.  This relates to certain gas purchases that NRG makes from an affiliate.  


So first, can you confirm for me that NRG does, in fact, purchase some natural gas from an affiliate?  


MR. COWAN:  That's correct.  


MR. MILLAR:  And -- 


MR. KING:  Sorry, I'm going to -- it is not technically an affiliate, but we have acknowledged it is a related company.  It just technically doesn't meet the definition of affiliate.


MR. MILLAR:  And that being the ARC definition, which comes from the Business Corporations Act?  


MR. KING:  Correct.


MR. MILLAR:  Okay.  But -- and I don't know that much turns on this -- but you do purchase gas from a related company; is that correct?  


MR. COWAN:  That is correct. 


MR. MILLAR:  Approximately how much gas per year are we talking?  


MS. O'MEARA:  Up until our fiscal year-end, September 30th, 2009, it was five million m3.  


MR. MILLAR:  Okay.  Thank you.  


In NRG's last rates decision, that being EB-2005-0544, the Board approved a specific methodology to calculate the contract price for gas purchased from this related company; is that correct?  


MS. O'MEARA:  That's correct. 


MR. MILLAR:  And that methodology was to be recalculated on an annual basis; is that correct?  


MS. O'MEARA:  That's correct. 


MR. MILLAR:  And I understand that, for whatever reason, that did not happen; is that correct?  


In other words, the amount was calculated in year 1, but was not updated on an annual basis.  Can you confirm that?


MS. O'MEARA:  That's correct. 


MR. MILLAR:  And are you able to tell us how or why this happened?  


MR. COWAN:  I don't think -- we can't explain it.  


MS. O'MEARA:  I think our response at the interrogatories, No. 23. 


MR. MILLAR:  Yes.  I would ask the Panel to pull that up as well, as I will have a couple of questions about it.  But yes, go ahead. 


MS. O'MEARA:  That explained quite candidly what we felt occurred. 


MR. MILLAR:  Okay, fair enough.  


Now, also in that Response 23, Staff enquired about what the cost implications of this were.  And you indicated that the failure to update the price resulted in an overpayment to NRG Corp. in the amount of $57,910; is that correct?


MS. O'MEARA:  At that time, that was the amount, yes. 


MR. MILLAR:  Are you able to update that figure to today's date?  


MS. O'MEARA:  Updated to the end of July, it is $97,000 –- actually, I stand corrected.  That was my projection for the year.  


Up until July, it is -- I don't have a calculator with me -- it is 155,000, less 70, so around 85,000.  


MR. MILLAR:  And your projection until the end of the calendar year is 97,000?


MS. O'MEARA:  End of the fiscal year is 97,000. 


MR. MILLAR:  When is the end of the fiscal year?


MS. O'MEARA:  September 30th.


MR. MILLAR:  September 30th.  Okay.  So somewhere between 85 and 97 is where we would stand now?  


MS. O'MEARA:  That's right. 


MR. MILLAR:  Thank you.  And what does NRG propose to do with this overpayment?  Do you propose to keep it?  Do you propose to refund it to ratepayers?  What is the plan?


MR. COWAN:  I guess we assume the Board will tell us the answer to that.


MR. MILLAR:  Do you have a proposal?  Or you are in the Board's hands? 


MR. COWAN:  We are in the Board's hands. 


MS. O'MEARA:  There is two issues that we need addressed here.  Not only that amount, but also, going forward, how we are going to resolve the issue with regard to the system integrity.


MR. MILLAR:  Yes, I understand.


MS. O'MEARA:  That has been pointed out in our response.


MR. MILLAR:  And I will have a couple of questions about that.


But starting with the approximately $85,000 of the current overpayment, would you be opposed if the Board refunded that amount to ratepayers through a rate rider, for example?


MR. COWAN:  No, we would not be opposed to that.  


MR. MILLAR:  Okay.  Thank you.


Still a few further questions on the gas produced  by -- it is by NRG Inc.  Is that the name of the related -- 


MS. O'MEARA:  NRG Corp. 


MR. MILLAR:  NRG Corp., pardon me.  Does NRG Corp. sell gas to anyone other than NRG?  


MS. O'MEARA:  Sometimes to Union Gas.  


MR. MILLAR:  It sells gas to Union?  


MS. O'MEARA:  Mm-hmm. 


MR. MILLAR:  And as I understand NRG's rate schedules, do you have a transmission rate?  I understand that you don't.


MR. COWAN:  We are not familiar with that. 


MS. O'MEARA:  With that term. 


MR. MILLAR:  How does Union pay for the use of your system to get --


Let me back up.  When you sell gas, when NRG Corp. sells gas to Union, does the gas move through NRG's system to get to Union?  Or are they hooked in directly to Union?  


MR. COWAN:  We're just seeing if there is any transportation costs.


I'm sorry.  We are not clear on what the answer is. 


MR. MILLAR:  Can I get an undertaking –- and I guess my question is:  When Union purchases gas from NRG Corp., does the gas travel through NRG's distribution system?  


MS. O'MEARA:  No.  We have to pay another party for that.  It goes through -- it goes through Greentree in order to get to Union.


MR. MILLAR:  So it doesn't use NRG's distribution system?


MS. O'MEARA:  It doesn't use NRG's -- Limited's distribution system, no. 


It goes to -- I will have to clarify, but my understanding is we do get a Greentree transportation charge when we do sell to Union.


MR. MILLAR:  Okay.  Well, maybe it would be helpful to follow up by way of an undertaking. 


MS. O'MEARA:  Yes. 


MR. MILLAR:  And the question would be, I guess, to describe how the gas gets from NRG Corp. to Union, and including whether or not it uses NRG's distribution system.  


MR. KING:  Then presumably if it does, whether there is a transportation or wheeling charge?


MR. MILLAR:  Yes.  My understanding is there is no transportation rate, but if there is some charge imposed, then I would be interested in hearing that as well.  


Okay.  That is J1.10.  

UNDERTAKING NO. J1.10:  to DESCRIBE HOW GAS GETS FROM NRG CORP. TO UNION GAS, AND WHETHER IT USES NRG'S DISTRIBUTION SYSTEM.


[Witness panel confers.]


MR. MILLAR:  Moving on to a related issue, you indicated in your response to Board Staff IR 23 that a small amount of natural gas from the related company was required to maintain system reliability; is that correct?  


MR. COWAN:  That's correct.


MR. MILLAR:  Could you explain that a little bit further?  Why is it necessary to get that gas to maintain system reliability?


MR. COWAN:  Well, I will read for you this -- please understand that this is all new to me.


What I am advised is:  Natural Resource Gas Limited's distribution system is divided into two main sections:   North of Highway 3, which we call the northern district, and south of Highway No. 3, which we call the southern district.


The customers in the southern district are supplied by 43 wells and two Union Gas stations.  The gas distribution in this region was designed, based on the production of these wells, to meet the system demand requirements.


In essence, the southern district requires the dual supply from both Union Gas stations, together with the NRG Corp. wells, in order to provide adequate customer supply and to maintain system pressures as required.


MR. MILLAR:  So it is required to both maintain pressure and to meet demand?


MR. COWAN:  I believe so.


MR. MILLAR:  And you referenced 43 wells.  Are those all owned by NRG Corp.?


MR. COWAN:  I believe so.  That's right, isn't it?


MS. O'MEARA:  Yes.


MR. MILLAR:  You may not be able to answer this, but I will throw it at you, anyways.


Imagine those 43 wells, for example, ceased to be able to produce; they ran out of gas.  What would NRG do?  How would they fix that problem?


MR. COWAN:  Well, that's beyond my technical knowledge, but we would have to fix it, wouldn't we?


MR. MILLAR:  I suppose you would.  Just so you are clear on where I am going, I want to make sure that the costs of fixing this problem aren't, in fact, cheaper than the costs of perhaps paying above market prices for gas.  So -- 


MR. COWAN:  I believe that to be the case, yes.


MR. MILLAR:  Okay.  Well, maybe I will ask you for an undertaking to describe what the alternative would be to taking gas from these 43 wells.  I will put it this way:  The wells go dry tomorrow.  Can you provide by way of an undertaking maybe not specific costing, but tell us what NRG would have to do to continue to serve the customers in the southern district?  Could I ask for that?


MR. COWAN:  We will comply with that undertaking.


MR. MILLAR:  Okay.  That is undertaking J1.11.

UNDERTAKING NO. J1.11: to PROVIDE ANSWER TO WHAT NRG WOULD have to DO TO CONTINUE TO SERVE THE CUSTOMERS IN THE SOUTHERN DISTRICT IF WELLS WENT DRY.


MR. MILLAR:  You indicated that you receive, I think it was, approximately 5 million cubic feet of gas from NRG Corp.; is that correct?


MS. O'MEARA:  In a normal operating year, yes.


MR. MILLAR:  And is all of that required to maintain pressure, and I think there was putting odorant in the system, as well, maintaining pressure and meeting supply requirements, or some of that in addition to that?


MS. O'MEARA:  There is only a certain portion of those wells that need to be -- as we mention, in a certain district that need to be kept on.


MR. MILLAR:  I see.


MS. O'MEARA:  If you look at the volume up until July and the projected volume for the year, the projected volume for this year is 2.4 million.


MR. QUESNELLE:  If we could, just for clarity of the transcript, I believe you said cubic feet, Mr. Millar.  I believe these are cubic metres, and these numbers are cubic metres you are talking about?


MS. O'MEARA:  Yes.  Yes, my mistake.


MR. QUESNELLE:  Thank you.


MS. O'MEARA:  The projection for this year is 2.4 million.


MR. MILLAR:  So at least 2.6 million is not necessary?


MS. O'MEARA:  That's right.


MR. MILLAR:  Perhaps more than that, but, okay.


Why -- as I understand the way the formula works, and it may vary depending on the month, but typically isn't the gas -- the price of the gas from NRG Corp.'s wells more expensive than what you could get through Union's system?  Is that fair?  I am assuming that is the case, because there is --


MS. O'MEARA:  That's why we have a variance.


MR. MILLAR:  That's right.


MS. O'MEARA:  Yes.


MR. MILLAR:  So you will agree with that, that at least some of the time the costs will be higher for NRG -


MS. O'MEARA:  Some of the time, yes.


MR. MILLAR:  Why would you purchase gas from NRG Corp. when it would be cheaper to purchase it through Union's system?


MR. KING:  I am wondering if we can do that by way of undertaking.  I remember from a previous case that in many past years, it is actually cheaper to buy from NRG Corp. than through the Union system.


MS. O'MEARA:  Yes, we had -- 


MR. KING:  And it went like this over time.  Right now it is more expensive, but in many years in the past it has been -- in my recollection, it was the majority of the time it was cheaper to by from NRG Corp.


MR. MILLAR:  Maybe I could can my question.  Wouldn't it make sense to purchase gas from whoever is selling it cheaper?


MS. O'MEARA:  I would say in the prior years, we probably -- the amount of gas from NRG Corp. was not sufficient, and this year, I think we have made it clear, and I think in our response we mentioned that we were in a position where we had to purchase so much gas from NRG Corp. for system integrity purposes, and NRG Corp. had a price that they would sell it to us at and not anything lower than that price.  They had set the price.


MR. MILLAR:  Yes.  I see, or at least I can understand why, if there are system reliability issues, you might have to pay more than the market price.


But it seems that at least half of the gas you purchased in some years, you could have -- you didn't require to maintain system service.  I am not sure if you have anything to add there.  I think I have asked the question and I have an answer.


With regard to the gas you have to purchase from NRG Corp. to maintain your system, is it NRG's position that you will essentially have to pay whatever NRG Corp. dictates or else your system can't be maintained; is that correct?


MR. COWAN:  If it became intolerable or economically unsound, we would have to take other steps to provide ourselves with the comfort we needed, but our view of the matter is that it is a very modest amount that is in question, and, as long as we can continue to acquire the gas at a reasonable number, then that is the preferred way to do it.


MR. MILLAR:  To date, you haven't looked at alternatives to that, if I heard you correctly?


MR. COWAN:  Well, I can't say that that is the case.  I don't know of any efforts on that -- in that behalf.


MR. MILLAR:  You haven't done engineering studies or anything of that nature?  I assume you would know if there was something by way of a study.


MR. COWAN:  I would only know if it was recently authorized.


MR. MILLAR:  You are not ware of any, in any event?


MR. KING:  I don't mean to answer the witnesses's questions, but it might have been help if I had done the same opening statement this time for the rate hearing as I did four years ago with the last rate hearing.  The system integrity issue is -- the prominence of the system integrity issue is a fairly new issue for us, and that may sound strange, but the history behind this particular gas system is rather unique, in that it was -- it is really a narrow, robust distribution system that morphed out of a gathering system.


So it was never -- there wasn't a grand design at the beginning as to the creation of a self-sustaining distribution system.  This was a gathering system that morphed into a distribution system.  And as it has morphed, it has had tremendous expansion.


When Mr. Graat bought the company out of bankruptcy 20-odd-years ago, there were, you know, 25 percent of the customers that they now have, and they have just added that much more volume to the system.  So in some ways, I think the integrity issue -- the issue has never been stated.  We never sort of formally commissioned a study to determine what other physical fix would sort of solve the pressure and the odorant issues in the southern part of the system.


In part, that is because the issue didn't come to light until the system reached a certain robustness, but that is the sort of backdrop.  The integrity issue is by accident rather than design.


MR. MILLAR:  Okay.  I will move on from this, but, for now, you are required to purchase a certain amount of gas from NRG Corp. and --


MR. COWAN:  That's correct.


MR. MILLAR:  At least in your view, you have to pay essentially what they ask you for?


MR. COWAN:  Yes, that is correct.  But we can be persuasive in our arguments, too.


MR. MILLAR:  Okay.  Looking forward, I think we would agree that we need a methodology for setting the price for this gas.  What is NRG's proposal for the price it will pay NRG Corp. for gas it purchases from it?


Are you looking to, for example, use the methodology the Board set on in the last case, except updating it annually?


[Witness panel confers.]


MR. COWAN:  Well, right now we don't have a proposal.  We are negotiating with NRG with respect to that topic.


MR. MILLAR:  Okay.  I have two possibilities.  I mean, the Board will have to look at this.  So there are two ideas occur to me, and I will run them by you and you can tell me what you think.


The first is the Board could go back to the methodology it approved in the last rates case, however just doing the annual updates.


What's NRG's view on that?


MR. COWAN:  We would comply.


MS. O'MEARA:  I think that is one option.  But as we can see, it is not going to work for NRG Corp.  From when we negotiated with them back at the beginning of the year, they have a fixed price in mind, a sort of bottom price.


So our calculation might not be sufficient, as we saw.  They would not go below a certain price.


MR. MILLAR:  So given that this is a related company, is it reasonable, for example, for the shareholder to pay anything above whatever methodology might spit out as the number?


For example, if the methodology says you can pay $2, but NRG Corp wants $3, perhaps you pay that, but maybe the shareholder should be on the hook for that $1?


I don't really expect you to say "yes" to that.  I guess I'm --


MS. O'MEARA:  Yes, good.


MR. MILLAR:  That might be something for argument.


Let me put one other way --


MR. COWAN:  I don't like the sound of it.


MR. MILLAR:  Okay.  Fair enough.  Another way you might set the price would be simply to use something like Union's QRAM price, which I understand is just –- it's essentially the market price with -- including forecasts.  So it would be at least a proxy of a real, a true market price for natural gas.


What is NRG's view of that?


MS. O'MEARA:  Well, again, I think we still have to address the issue of system integrity.


MR. MILLAR:  Yes.


MS. O'MEARA:  And yes, it is a related company, but they're not forced to sell us gas at a price they don't want to.


MR. MILLAR:  That's correct.


MS. O'MEARA:  And as you said, we need to look at the costs involved, in order to correct -- possibly be able to correct the system integrity issue.


So until that issue is resolved, there has to be -- the market price just might not be the way to go.


MR. MILLAR:  As you say, presumably the -- at some point the price being charged by NRG Corp. would be high enough that it would probably make economic sense to look at engineering alternatives.


MR. COWAN:  That is what we've viewed --


MS. O'MEARA:  Correct.


MR. MILLAR:  So you don't like either of my ideas as to how to set the price.  But we have to set a price, so is it your idea that you pay just whatever NRG Corp. asks for?


MS. O'MEARA:  I think, as Mr. Cowan mentioned, we are currently negotiating with NRG Corp. and I think we have got to come up with some -- something that is -- will meet their needs as well as ours, and not to the detriment of the ratepayers to a great extent.


MR. MILLAR:  The Board has to set a price, or at least a methodology for the rates, though, does it not?


I guess I am wondering, how is the Board going to approve a rate schedule where we don't know how the price for gas is going to work.


MR. COWAN:  Perhaps we could suggest that we come back with some kind of a proposal.


MR. MILLAR:  That's fine.  Would you like to do that by way of undertaking?


MR. COWAN:  I was thinking about a cap, but I think the proposal would be --


MR. MILLAR:  Why don't we give that as an undertaking, and anything you could provide would be helpful.


That is J1.12, I believe, and the undertaking is to provide a suggestion for how the Board might set the rate for natural gas purchases from NRG Corp.

UNDERTAKING NO. J1.12:  to PROVIDE SUGGESTION FOR HOW THE OEB MIGHT SET RATE FOR NATURAL GAS PURCHASES FROM NRG CORPORATION.


MR. MILLAR:  Okay.  Thanks.


Thank you.  Those are my questions.


MS. O'MEARA:  Thank you.


MR. QUESNELLE:  Okay.  Thank you very much.


As far as process goes, I am just contemplating a break here.


Where are we next, Mr. King or Mr. Stoll?


MR. KING:  I don't know -- I assume Mr. Stoll is going to turn to the IGPC period costs.


MR. QUESNELLE:  Mm-hmm.


MR. KING:  And then the question is whether Mr. Stoll or Mr. Buonaguro have issues related to, I guess, the deferral –- the REDA account and the gas cost issue.


MR. STOLL:  I can deal with the REDA account right now.  That is allocated to rate classes 1 through 5; correct?


MR. KING:  If that is your only question for that panel, we can do that now.


MR. KING:  That is the only issue I would have, just to make that clear on the record.


MR. QUESNELLE:  Mr. Buonaguro, do you have --


MR. BUONAGURO:  I don't have any questions on those two issues.  I am fine with the record as it stands.  I think all we really have left is Mr. Stoll's finishing on the period costs for this panel, plus the Board's questions.


MR. STOLL:  Yes.  I just have questions on the O&M period costs for this panel.


MR. QUESNELLE:  And how much time do you think you will be taking, Mr. Stoll?


MR. STOLL:  I am going to say 20 minutes, half an hour.


MR. QUESNELLE:  We had a late lunch today, and we could continue if parties are amenable to that.  Okay?


Court reporter fine?


Okay.  Let's carry on, then.

Continued Cross-Examination by Mr. Stoll:


MR. STOLL:  Okay.  All right.  If we can go to IGPC Interrogatory 44, here, the responses described MIG Engineering as the project designer for the IGPC pipeline?


MR. COWAN:  Yes.


MR. STOLL:  My understanding was Aecon Utilities was the project designer, and that MIG just provided a construction service?


MR. COWAN:  That may be an appropriate characterization.  We chose MIG because of their familiarity with the system.


MR. STOLL:  Okay.  And MIG is an engineering company?


MR. COWAN:  Yes.


MR. STOLL:  They do not do pipeline maintenance as part of their normal course of business; correct?


MR. COWAN:  I don't know that, Mr. Stoll.  I would have thought that they did, but I don't know that.


MR. STOLL:  Well, MIG is a consulting engineering firm.


MR. COWAN:  Right.


MR. STOLL:  And --


MR. COWAN:  I don't have any knowledge about their -- what their operations include.


MR. STOLL:  Okay.  Could I get an undertaking from you regarding whether MIG Consulting Engineering provides pipeline maintenance service as part of their normal business, and any other companies to whom they provide such service?


MR. COWAN:  Well, I am just referring to a letter that they sent to us, to NRG, saying that their activities were developed in consultation with experts in the field of pipeline safety, integrity and operations.


MR. STOLL:  Correct.  And they have extensive experience in construction, but maintenance -- from my understanding -- is not part of their normal course of business.


It wasn't part of their course of business when I worked there during the '90s, and it hasn't been part of their course of business subsequent to that.


MR. KING:  Hang on.  Now he is giving evidence.  I mean, we'll give an undertaking.


MR. STOLL:  Okay, that's fine.


MR. MILLAR:  That's J1.13.

UNDERTAKING NO. J1.13:  TO ADVISE WHETHER MIG CONSULTING ENGINEERING PROVIDES PIPELINE MAINTENANCE SERVICE AS PART OF THEIR NORMAL BUSINESS, AND ANY OTHER COMPANIES TO WHOM THEY PROVIDE SUCH SERVICE.


MR. STOLL:  Okay.  Now, if you could turn to IGPC 42, if we can look down the column at third party observations, the cost associated with that is $4,680; correct?


MS. O'MEARA:  Correct.


MR. STOLL:  And can you describe the situation where that -- that that is intended to deal with?


MS. O'MEARA:  If you refer to the MIG proposal, 3.12 is where they outline what they're referring to with regard to third party observations.


MR. STOLL:  Correct.  And can you read the opening line to that?


MS. O'MEARA:  "When another contractor, utility 

company or land owner is excavating in the proximity of this pipeline, an inspector will be provided to ensure the contractor is following the required standards and regulations for safe excavations and is working safely and diligently near the pipeline."


MR. STOLL:  So in such situations, is it normal for NRG to charge the end use customer for the related construction work by a third party?  I will give you another example.


Is it normally NRG's practice, when there is road reconstruction that requires third party observation, to send Mrs. Smith, the customer, a bill for such observation just because she happens to be served by the pipeline, or would the project proponent of the construction be obligated to pay?


MR. COWAN:  Our internal practices with respect to the rest of our pipelines really don't apply to this one because of the special nature.  And I think that those words were included in the proposal simply as a statement of what they would expect to do.


MR. STOLL:  I don't disagree that there would be third party observation, but, typically, it is my understanding - and this is why I ask the question.  Does the end-use customer pay for third-party construction, or does the proponent; i.e., if the Town of Aylmer is doing road reconstruction and requires NRG to come out and witness the road reconstruction around its lines, does the person in the house adjacent pay for that or does the Town of Aylmer pay for that?


MR. COWAN:  On my knowledge, I can't answer that.


I can only say that it is logical to expect the Town of Aylmer to do it.


MR. STOLL:  And I would agree that that would be the typical case, in which case the third party construction person here would not be IGPC and it would not be proper to include in rates.


MR. COWAN:  Well, I suppose that it all depends on what the individual circumstances are.


MR. STOLL:  I am not trying to deprive you of the revenue.  I am saying the source is not IGPC.  It is the third party contractor.


MR. COWAN:  But this is a different pipeline than what we're normally used to managing.


MR. STOLL:  Okay.  Is that why the pipeline locates is farmed out to a third party?


MR. COWAN:  I don't know the answer to that question.


MR. STOLL:  I take it that you went to MIG Engineering because of their expertise in this area?


MR. COWAN:  And their familiarity with this pipeline.


MR. STOLL:  Okay.  Did you seek other bids from other maintenance companies?


MR. COWAN:  We have answered that before, and I think we have said "no".


MR. STOLL:  Okay.  Now, we have included in two items manual review and technician training.  It is my understanding that the -- under this proposal, MIG would be responsible for all of the maintenance on the pipeline?


MR. COWAN:  I believe that's correct.


MR. STOLL:  So are we not paying MIG to train themselves to perform the task that they're required and obligated to perform?


MR. COWAN:  I can't answer what that -- what those items are in that quote.


MR. STOLL:  Okay.  The community awareness program --


MR. COWAN:  Just let me read something, would you, Mr. Stoll?


MR. STOLL:  Certainly.


MR. COWAN:  The only comment that is made, which you are familiar with, is 3.17 of the proposal.  I will read it:

"The technicians and users of the various manuals will be informed of the updates and trained on the various changes as required.  The information sessions will be organized within 2 months of the distribution of the updated manuals."


And I would assume that they have included in their proposal the costs associated with that.


MR. STOLL:  They have, and it has worked its way into the rate, which my understanding is MIG performs 100 percent of the maintenance on the pipeline.  None of your employees would get trained.


MR. COWAN:  I believe that to be the case.


MR. STOLL:  So, in essence, we are paying, as part of our rates, to train the experts to be experts in their maintenance?


MR. COWAN:  Well, they have to update themselves with respect to new requirements.


MR. STOLL:  I would have assumed that would have been into their normal hourly rates, rather than to staying proficient.


MR. COWAN:  They itemized it.  I am assuming that based on their experience, this is a significantly usual charge that they have sought to include it.


MR. STOLL:  Okay.  The community awareness program, is IGPC the only driver of this program or do other ratepayers benefit from the community awareness?


MR. COWAN:  Well, from my knowledge, I can't comment on who the beneficiary of that service or that part of the undertaking would be of MIG.  How much of an amount is it?


MR. STOLL:  8,500 a year.


MR. COWAN:  We could attempt to find out a little bit more about that, I suppose, but I do not know.  I can't answer that question.


MR. STOLL:  Okay.  Has MIG already been retained to provide these services?


MR. COWAN:  I'm sorry?  


MR. STOLL:  Has MIG Engineering already been retained to provide these services, for either 2009 or for 2010?  


MR. COWAN:  There is no contractual -- as I understand it, no contractual obligation as yet with MIG.  


MR. STOLL:  So --


MR. COWAN:  But we propose there will be.  And they are our choice to perform the service.  


MR. STOLL:  I understand that.  


And I guess where I am going -- the costs being incurred are part of a standard practice, not as part of a code requirement; is that correct?  


MR. COWAN:  It is part of what our assessment is of the best performance for the safety and benefit of not just our ratepayers, but the citizens. 


We think that somebody with a high level of knowledge with respect to this type of a pipeline should be involved in the maintenance of it.  And we think, moreover, that the cost associated with this proposal would be less than if we attempted to hire the necessary experts at NRG.  


MS. O'MEARA:  I would just like to point out that the maintenance activities specified follow the requirements identified in the regulating organization, the TSSA, in Regulation No. 210.01, Oil and Gas Pipeline Systems Regulation, and the applicable code, CSA Z662-07, Oil and Gas Pipeline Systems.


 Those were the two that MIG referred us to, as far as the regulations requiring a proper safety program for this pipeline.


MR. STOLL:  As opposed to every other pipeline that NRG has? 


MS. O'MEARA:  We are just dealing with this pipeline with regards to this proposal.


MR. STOLL:  Could I have an undertaking to provide that source document that MIG referred to, and the section that is being referenced?


MS. O'MEARA:  Yes.


MR. STOLL:  Thank you.  


MR. MILLAR:  Undertaking J1.14, and could you repeat that, Mr. Stoll, just so we know which document precisely?


MR. STOLL:  The --


MR. COWAN:  It is out of our letter.  Ms. O'Meara will...


MR. SOMMERVILLE:  It is the CSA standard that you're looking for, Mr. Stoll?


 MR. STOLL:  It is the applicable CSA or TSSA standard that sets the maintenance, or the obligation to have the emergency response.


 I am going to whether this is, A, solely a pipeline issue, whether this cost needs to be incurred on an annual basis, so whether it is an annual cost and whether it should be entirely allocated to my client.  

UNDERTAKING NO. J1.14:  to PROVIDE APPLICABLE CSA OR TSSA STANDARD FOR MAINTENANCE AND EMERGENCY RESPONSE.


MR. SOMMERVILLE:  What is the overall value of the contract?  Or the -- I guess there is not a contract.  


MR. STOLL:  Well, for an emergency response portion, it is 18,000 a year over the -- potentially five years, so $90,000.


 The value of the O&M with MIG would be approximately $560,000 over five years.  


And I guess -- was there a conscious decision that MIG would be hired to provide all of these services, even similar services, such as pipeline marker maintenance, rather than using NRG's staff?


MR. COWAN:  Yes.  And that decision was taken because of the unique nature of this pipeline, and the fact that NRG staff didn't have the grounding that we felt was necessary.


MR. STOLL:  I would think -- 


MR. COWAN:  And as Ms. O'Meara says:  Or the time.


 We felt, again, that the economic reality was that this proposal was more effective than us trying to run up our staff to the level of competency that was required.  


MR. STOLL:  Even for routine tasks such as pipeline marker maintenance?  Where you would have -- 


MR. COWAN:  Well --


MR. STOLL:  -- hundreds of existing pipeline markers for your other --


MR. COWAN:  We felt that it was logical to include all of the maintenance required for the six-inch pipeline in one place.


MR. STOLL:  Okay.  One other question in this area, on this table.  The weekly observations is $12,350; correct?


MR. COWAN:  Yes.


MR. STOLL:  Okay.  Is that a legal requirement, to have a visual inspection on a weekly basis?  


MR. COWAN:  I don't know that.  I assume it is.  But I don't know that.  


MR. STOLL:  Could you undertake -- 


MR. COWAN:  But I'm -- whether it is or whether it is not, this engineering firm have recommended that that is the appropriate surveillance that should occur, and we are inclined to accept their opinion.  


MR. STOLL:  Okay.  But you didn't do an independent verification, through questioning Union or Enbridge about their practice for this type of pipeline?  


MR. COWAN:  I can't respond to that, Mr. Stoll.  I don't know what we may have asked other gas distributors. 


MR. STOLL:  Well, would you agree that if I asked for somebody to provide this service, but don't give them restrictions, that there is a tendency to provide the most robust service, rather than what is maybe a more economical service, a more practical?


MR. COWAN:  I don't agree with that, of necessity, no.  


I think that frequently the best professionals do the best they can to protect their clients and customers from excessive costs.


MR. STOLL:  Okay.  And further down the table, there is three items:  Engineering design, administration fee, and disbursements.  


The total of those three costs are approximately $35,600.  I will give you the exact figure, if my math is right: $35,619.


MR. COWAN:  Yes.  


MR. STOLL:  What engineering design is needed to be performed as part of this service?  


MR. COWAN:  I don't think we have -- I think we would have to provide an undertaking with respect to those three items.


 MR. STOLL:  Okay.  And it is your experience that a 15 percent administration fee is market rate?


 MR. COWAN:  I believe that to be the case.  I think in some -- some areas of our economy, 20 percent is not unheard of.


MR. MILLAR:  Mr. Stoll, did you want an undertaking?  There had been an offer for an undertaking.  I don't know if you wanted to accept that or not. 


MR. STOLL:  I will take them up on it, yes.  


MR. MILLAR:  Okay.  Could we be clear on what the undertaking is for?  It will be J1.15, but I missed what was undertaken.


MR. STOLL:  To describe the service provided as engineering design for $19,500 per year.  

UNDERTAKING NO. J1.15:  to DESCRIBE SERVICE PROVIDED AS ENGINEERING DESIGN FOR $19,500 PER YEAR.


MR MILLAR:  Thank you.


MR. COWAN:  We will obtain that from MIG.  


MR. STOLL:  All right.  I think that mercifully brings us to the end of the pipeline.  I just have a couple of questions on the station maintenance.


NRG has a relationship with Lakeside Process Controls to provide station maintenance?


MS. O'MEARA:  Yes.


MR. STOLL:  Okay.  And is that a long-term contract or a month-to-month contract?


MS. O'MEARA:  A one-year contract.


MR. STOLL:  Okay.  And that amount corresponded to what is included in rates?  The amount of the contract is what was included in, I believe it is, 46?


MS. O'MEARA:  The amount in rates included, I believe, some spare parts.


MR. STOLL:  Okay.  All right, that's fine.


Can you confirm that that was a sole-sourced contract?


MS. O'MEARA:  I would have to undertake that.


MR. STOLL:  Okay.  If I could, please?


MR. MILLAR:  J1.16.


MR. STOLL:  Thank you.  And the frequency of maintenance performed by Lakeside, was there any comparison or analysis given to see if that was industry norm?


MS. O'MEARA:  I would have to take an undertaking for that, too.


MR. STOLL:  Okay, I would appreciate that.  Do you need to clarify?


MR. MILLAR:  Can we wrap that into J16, or is this something separate?


MR. STOLL:  You can wrap it into 16, if you want.


MR. MILLAR:  Okay.  Can we repeat what it is, then?


MR. STOLL:  To provide information regarding the service provided by Lakeside Control, including the frequency of service and the basis for determining such frequency.


MR. MILLAR:  Thank you.

UNDERTAKING NO. J1.16:  to CONFIRM WHETHER LAKESIDE PROCESS CONTROLS WAS A SOLE-SOURCED CONTRACT; TO PROVIDE INFORMATION REGARDING THE SERVICE PROVIDED BY LAKESIDE CONTROL, INCLUDING THE FREQUENCY OF SERVICE AND THE BASIS FOR DETERMINING SUCH FREQUENCY.


MR. STOLL:  Those are my questions on the O&M related to the pipeline.


MR. QUESNELLE:  Okay.  You had mentioned you had

one -- have you dealt with the one on the deferral, or do you want --


MR. STOLL:  I can do that very quickly.


Sorry, I didn't even -- the 111,000 REDA deferral account, that is applicable to rate classifications 1 through 5; correct?


MS. O'MEARA:  Correct.


MR. STOLL:  Okay, that is it.


MR. QUESNELLE:  Thank you very much.  Any re-direct, Mr. King?

Re-Examination by Mr. King:


MR. KING:  Just one.  It is not really even in the nature of redirect.  It is just rather than correcting the transcript tomorrow.


There was a question from Mr. Stoll when he was going through Mr. Bristoll's dockets trying to ascertain Mr. Bristoll's time around the June 29th emergency motion.


I believe when Mr. Stoll was questioning, Mr. Cowan was responding.  We responded that the motion was received on Mr. Bristoll on June 27th for the motion on June 29th.


Mr. Cowan's affidavit, which I would ask him to clarify, those motion materials weren't received on the 27th evening, but on the 28th evening?


MR. COWAN:  That is correct.  That's correct.  It was the night before the emergency motion.


MR. KING:  That is all.


MR. COWAN:  That would be the 28th instead of -- I said the 27th.  I'm sorry.


MR. QUESNELLE:  Thank you.


MR. STOLL:  Therefore, the cut-off line would be the 28th as opposed to the 27th.  I'm fine with that.

Procedural Matters:


MR. QUESNELLE:  Okay.  Thank you very much.


Okay.  Just to recap as far as process goes, we won't be sitting tomorrow.  We will be sitting on Thursday.


And you have your witness coming Thursday morning, Mr. Stoll?


MR. STOLL:  Mr. Grey is available.  He and Mr. Kovnats, I apologize, but when they weren't going to be needed today, they left.


MR. QUESNELLE:  That's fine.  And for this panel, we will still be dealing with gas purchases and that will be on Thursday.  Has everybody asked their questions on gas purchases?  Do we have anything left on that?


MR. STOLL:  I have no questions on gas purchases.


MR. QUESNELLE:  Okay.  So the first order of business Thursday will be the hearing of your witness, then, on Thursday morning.  Is that suitable, Mr. King?


MR. KING:  That's correct.  That's correct.  That is my understanding, that we would have Mr. Grey on the stand.  When we are done with him, then we would move to my second panel, which is these two witnesses with the addition of Mr. Todd.


MR. QUESNELLE:  Okay.


MR. KING:  We would do that for Thursday, and then regardless of where we are at whether Mr. Todd, finished or not, on Friday morning Ms. McShane would be here sitting with these two.


MR. QUESNELLE:  Very good.  Okay.  With that, we are adjourned until Thursday morning at 9:30.  Thank you.


--- Whereupon the hearing adjourned at 3:35 p.m.
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