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Monday, January 22, 2007


--- Upon commencing at 9:31 a.m.


MR. KAISER:  Please be seated.


The Board is sitting today in connection with an application filed on August 25th by Enbridge Gas Distribution Inc. under section 36 of the Ontario Energy Board Act requesting a rate increase effective January 1st, 2007.


On October 4th the Board issued Procedural Order No. 1, which set out, amongst other things, the case time table.


This matter was to proceed with hearings today.


On January 17th, the Board received a letter from counsel for Enbridge attaching a request made on behalf of a number of parties, including Consumers Council of Canada, the Industrial Gas Users Association, School Energy Coalition and Enbridge, requesting that the start date for the hearing be postponed to Monday, January 29th and that the settlement proposal -- filing of the settlement proposal, rather, be delayed until Wednesday, January 24th.


On January 19th, the Board secretary responded indicating that the Board would sit today to hear submissions with respect to this requested adjournment and other matters that may be of concern to the parties.  


Could we have the appearances, please.


APPEARANCES:

MR. CASS:  Thank you, Mr. Chair.  Fred Cass for Enbridge Gas Distribution, and with me this morning are David Stevens and Dennis O'Leary.


MR. DeVELLIS:  Good morning, Mr. Chairman, John DeVellis for HVAC.


MR. KAISER:  Thank you.


MR. SHEPHERD:  Jay Shepherd for Schools Energy Coalition.  Mr. Chairman, Mr. DeVellis and I are at the same law firm and we may, from time to time, look after each other's interests in this matter.


MR. KAISER:  Thank you.


MR. WARREN:  Robert Warren for Consumers Council of Canada.


MR. KAISER:  Mr. Warren.


MR. THOMPSON:  Yes, Mr. Chairman.  Peter Thompson for the Industrial Gas Users Association.  With me is my colleague, Vince DeRose.  Together we'll be involved in this case from time to time.


In addition, if I could enter an appearance for Union Energy Limited Partnership.  My associate Kirsten Crain will be representing Union Energy Limited Partnership, but she is not here today.


MR. KAISER:  Thank you.


MR. MACINTOSH:  Dave Matthews for Direct Energy, and I would would like to enter an appearance for our counsel, Eric Hoaken, from Bennett Jones.  


MR. KAISER:  Thank you.


MR. ROSS:  Murray Ross, TransCanada Pipelines.


MS. YOUNG:  Valerie Young, the Ontario Association of Physical Plant Administrators.


MR. KAISER:  Ms. Young.


MR. KLIPPENSTEIN:  Murray Klippenstein for Pollution Probe.


MR. KAISER:  Thank you.


MS. DeMARCO:  Elisabeth DeMarco for TransAlta Cogeneration LP and TransAlta Energy Corp., as well as Superior Energy Management, a division of Superior Plus.  Mr. Chairman, both of my clients are appearing surgically on this case and hope to be here from time to time on only matters that apply to them.  


So as a result, I will seek the Board's indulgence and the Chair's indulgence to appear from time to time and not throughout the duration of this hearing.


MR. KAISER:  Thank you.


MR. BUONAGURO:  Michael Buonaguro appearing as counsel for the Vulnerable Energy Consumers Coalition.


MR. KAISER:  Thank you.


MR. PENNY:  Michael Penny.  I am counsel for Union Gas Limited.


MR. KAISER:  Mr. Penny.  


MS. RUZYCKI:  Nola Ruzycki for Ontario Energy Savings LP.


MR. KAISER:  Thank you.


MR. ADAMS:  Mr. Chairman, Tom Adams, and with me David MacIntosh, both on behalf of Energy Probe Research Foundation.


MR. KAISER:  Mr. Adams.


MR. MILLAR:  Michael Millar, counsel for Board Staff, Mr. Chair.  With me are Mr. Richard Battista and Mr. Edik Zwarenstein. 


MR. KAISER:  How do you want to proceed, Mr. Millar?


MR. MILLAR:  Mr. Chair, I understand Mr. Cass had some remarks to make to the Panel.


MR. KAISER:  All right.



PRELIMINARY MATTERS:

MR. CASS:  If I might, Mr. Chair, I would start by addressing the matters that, in its letter of January 19th, 2007, the Board asked to be provided with information about.


Mr. Chair, in doing so, I will endeavour to speak on behalf of all parties.  I am sure if I misspeak and do not accurately describe anything, others will be able to step in later and correct me.  I will do my best, though, to provide the Board with an update that represents, I believe, the position of all parties.


First, Mr. Chair, in the letter of January 19th, the Board asked for an update regarding any settlement proposal.


The parties have been working very hard on a settlement proposal.  There is currently a package proposal that is the subject of discussions between the parties.  The discussions have reached the stage of drafting of words, and documents have been circulated.  


I have to be careful what I can say, Mr. Chair, of course, because settlement discussions are entirely confidential and until there is actually a proposal to put before the Board, I think it is fair to say that the package of issues that is under consideration and that is the subject of a draft document, if resolution is complete, would take a number of hearing days off of the calendar of this case.


I believe it is fair to say it would be at least five days that this package of issues, if settled, would reduce the hearing by, and is more likely to be upwards of ten days of hearing time represented by the package of issues.


The parties have been working very hard to get that completed and get it to the Board.  I think based on current timing, the expectation of everybody is still that Wednesday of this week would be the target for when the parties, if they can conclude that settlement, would be able to have a settlement proposal in the hands of the Board.


Mr. Chair, if I could skip to the third of the three items that were referred to in the January 19th letter, the third item was that the Board had requested information about ways to accommodate the parties' continued discussions on items that are subject to consultative processes.


Mr. Chair, there are a number of items that are still the subject of consultative processes.  I will try to update the Board on the status of those matters.  As the Board would be aware, there is a consultative that has been addressing the customer care services provided by Enbridge Gas Distribution and related costs, and also Enbridge Gas Distribution's proposal to acquire a new customer information system, commonly referred to as CIS.


This particular consultative has been going on for many months and a considerable amount of time and effort has opinion invested by many parties in that consultative.  It has reached the stage where there is discussion of what I might perhaps call concrete proposals for resolution.  


There has been no resolution yet, and the discussions of that consultative have not been completed.  There is, in fact, a goal to have the consultative meet again today at the earliest possible opportunity following this morning's session.


I should add, in that context, that the parties have been discussing what to do to move ahead as quickly as possible with the items that are under consideration.  The current thinking is as soon as is possible after this morning's session, the parties would get together to talk again about the wording of this package settlement, still with a view to having that in the Board's hands for Wednesday, and then immediately after that, or as soon as possible after that, this afternoon, those involved in the customer care and CIS consultative would be meeting again.


As well, there is a consultative that has been addressing corporate cost allocations.  Those are the cost allocations from Enbridge Inc. 


My understanding is that that consultative has a discussion scheduled for this afternoon.  A further consultative that has been ongoing is one to deal with the cost allocations from Enbridge Inc.


My understanding is that that consultative has a discussion scheduled for this afternoon.  A further consultative that has been ongoing is to deal with the company's proposal around making access to the bill available to other parties.  There are proposals that are - I am being very careful on how I put this, Mr. Chair - there is a proposal, at least one proposal outstanding for discussion, I think, within the context of that consultative.  


In short, these matters are outstanding.  The parties believe that additional time spent on these matters would also save, or has the potential to save, considerable hearing time, if further resolutions can be achieved.  On the customer care and CIS issue, for example, if that matter can be resolved or even if the issues can be narrowed, there is a considerable saving in hearing time that would be achieved from that.  


The difficulty, Mr. Chair, is that the people involved in these matters overlap considerably with those who would participate in a hearing and overlap may not be a strong enough word.  There are many people who would be involved in the completion of any package settlement and, in particular, consultative processes, who would also need to be here to carry on with the hearing, if that were to happen.  


Just by way of an example.  If a witness panel were to be put on the stand tomorrow, there are obviously parties who would need to prepare a cross-examination for that witness panel, yet those same parties are needed to be working on the completion of a package settlement, if that can be achieved, and also are needed for the consultatives.  


So for all of these reasons, coming back to the third point in the letter of January 19th, I think the parties are all of a view that one week's time - that is, a start date a week from today - would be very beneficial to allow all of the processes that I have just described to be brought to as complete a conclusion as possible.  To the extent that there are not resolutions from consultatives, I think it is certainly the desire of parties that there would be a narrowing of issues.  As I said, I believe all parties are in support of the view that the time this week could be put to very good use in an effort to reduce the total amount of hearing time that would be needed for this application.  


MR. KAISER:  Thank you, Mr. Cass.  


Mr. Thompson, any comment?  


MR. WARREN:  Mr. Chairman, I think I was elected to do it. 


MR. KAISER:  I'm sorry, Mr. Warren. 


SUBMISSIONS BY MR. WARREN:

MR. WARREN:  First of all, my client was a signatory to the letter that was delivered to you on the 19th.  I echo what Mr. Cass has said about the circumstances.  The settlement agreement is -- has been negotiated in good faith and with considerable effort.  This is the general one.  Again, with the necessary cautions, I think, there is a reasonable expectation that that settlement agreement can be finalized, filed with the Board on Wednesday.  


I would like to speak, if I can, to the consultative processes and, in particular, to the CIS customer care one.  The Board will recall that in the decision last year, the Board will recall that the issues of customer care and CIS have occupied a substantial amount of hearing time over the last three to four years and has -- the amount of time devoted to it has been the subject of some criticism that has been made of all parties.  


As a result of the Board's decision last year, Enbridge embarked on public tenders for their CIS and customer care processes and invoked or invited parties to join in the consultative process.  That consultative process has taken, has been at work now for about eight months and it has involved a -- intervenors having an expert who has monitored the very detailed, I mean daily meetings with respect to the RFP processes in both cases and it is, in my view, a process that effectively transforms the regulatory process, in the sense that all parties have been open and transparent about the discussions, about the disclosure of facts.  It has resulted in a -- already in a substantial number of important agreements about the process, process issues that were the subject of contentious and bitter fights over the past few years.  So if nothing else has been accomplished, that has been accomplished.  


We are on the cusp of - wrong metaphor - we are very close to, I think, an important agreement on those two issues going forward.  This is not something which has been sniping over small wording.  It has been a very substantial effort in good faith by a lot of people to try and understand these issues.  


We need the additional week, Mr. Chairman and members of the panel, to reach an agreement or to narrow the issues in such a way that they will take very little time in hearing.  We are hoping that we can achieve that agreement.  


If the matter goes to hearing, then the main participants, Mr. Shepherd, Mr. Thompson, myself, Mr. Cass, Mr. Hoey, their technical staff will of course not be able to participate in the settlement discussions and it will come to an end.  


So from the perspective particularly of the CIS and customer care, I would urge the Board to allow us the additional time to try and resolve that.  We have undertaken, or we're going to try to meet today.  We are undertaking to try to resolve that.  Everybody has worked very, very hard over the last eight months and I say this with considerable feeling that it would be a shame if that work were now to be rendered in some measure ineffective if we didn't have the additional time.  


I can't speak to the other consultatives because I have not been centrally involved with them and perhaps Mr. Shepherd or others can speak to them.  But from the perspective of customer care and CIS I would strongly urge the Board to allow us the additional time to try and reach an agreement in that area.  

Thank you.  


MR. KAISER:  Thank you, Mr. Warren.  Any other parties wish to comment?  Mr. Shepherd.  


SUBMISSIONS BY MR. SHEPHERD:


MR. SHEPHERD:  Mr. Chairman, although -- I have been HVAC representative on the open bill consultative, and offers have, in fact, been exchanged in that.  I think three that I have seen.  


I am not going to tell you that it is a high probability of settlement, but I would say something lower than 50/50 but not negligible, possibly of settlement in that case.  And there is a lot of evidence on that before this Board.  So it is likely to be five, six, seven hearing days to hear it all.  


If we can avoid that or cut it down, that would be useful.  


MR. KAISER:  Thank you.  Mr. Millar, do you have any comments?  


MR. MILLAR:  No, I have nothing to add, Mr. Chair, but just perhaps as a point of clarity.  I wasn't certain if the parties were asking for an adjournment until next Monday which appears in the letter.  I heard something being filed on Wednesday now.  So maybe just as a point of clarification, if I could hear from the parties if they wish to begin next Monday or this Thursday.  


MR. CASS:  Mr. Chair, the proposal that I had attempted to describe, and I apologize if I didn't do so clearly, is that the settlement proposal, if the package settlement that I describe can be achieved, would be filed by Wednesday, with the hearing to start a week from today, next Monday.  


MR. KAISER:  Yes.  That is what I understood, Mr. Cass.  


MR. WARREN:  Mr. Chairman, if I might just add two points I forgot to mention with respect to CIS and customer care matter.  The first is the Board will be receiving, later today, evidence from our expert in the matter that will detail all of the work that has been done on the consultative and you will see, if the Board is disinclined to believe me, you will see from the evidence that there is a mountain of work that has gone into this.  The second thing and a point Mr. Thompson reminds me of and I think it is an important one is that we are talking about the resolution of an item that is $600 million over the next several years.  So it is a very important item.  


I also think, Mr. Chairman, if this matter were to go to hearing, it would be truly a dog's breakfast to try and resolve it.  It would take at least five hearing days.  


Thank you.  


MR. KAISER:  Thank you, gentlemen.  Ladies.  


SUBMISSIONS BY MR. MATTHEWS:


MR. MATTHEWS:  Mr. Chairman, may I make one comment with respect to the open bill access?  Some of the players involved in that are also involved in the other consultatives, and there may be a possibility of continuing that past Wednesday if we could get a partial solution.  The Board has done that in the past and we would ask it leave that option open as well, such that if we were not able to settle something by Wednesday we might be able to bring it back before that item is scheduled to come before you. 


MR. KAISER:  All right.  Ms. DeMarco.


SUBMISSIONS BY MS. DEMARCO:


MS. DeMARCO:  Mr. Chairman, I thought to clarify and ensure the accuracy of the record.  Mr. Cass spoke on behalf of all parties, and while my clients TransAlta and Superior Energy Management have great sympathy for the predicament of all parties, formally they have no position on whether or not the matters should be delayed.


MR. KAISER:  All right.  Thank you.


I heard the submissions of all parties, including Board counsel, on this.  It would appear to be best to adjourn this matter on consent until Monday, January 29th, with the understanding that the settlement agreement, if any, or in whatever shape or form it exists, will be filed on Wednesday, January 24th.  Is that acceptable, Mr. Cass?


MR. CASS:  Yes, very much.  Thank you, Mr. Chair.


MR. KAISER:  Mr. Klippenstein, you filed a motion today.  Do you want to speak to that?


MR. KLIPPENSTEIN:  Yes, thank you. 


SUBMISSIONS BY MR. KLIPPENSTEIN:


MR. KLIPPENSTEIN:  Mr. Chair, the motion is for further information on some interrogatories and was filed to provide notice and information, and without awareness of the Board's intentions for proceeding.  The bottom line is I have spoken to my friends and I think we all agree that it is probably productive to postpone that and have further discussions.


MR. KAISER:  All right.  So you don't want it heard today?


MR. KLIPPENSTEIN:  Correct.


MR. KAISER:  All right.


MR. DeVELLIS:  Mr. Chairman, if I may, as well, also just to give the Board a head's up.  HVAC Coalition also continues to await answers to certain undertakings that were given at the Technical Conference on January 10th, and we are also in discussions regarding certain refusals that were given in the event we don't receive satisfactory answers.


We also have instructions to bring a motion in regard to those undertakings and refusals and will be in a position to advise the Board further in the next day or so.


MR. KAISER:  Well, on this matter of outstanding responses, the interrogatories or whatever, if there is anything outstanding, let's hear about it Wednesday and we will be back here.  Whether it is ‑‑ if you haven't been able to settle your motion, let's make sure we are prepared to deal with it Wednesday.


MR. CASS:  Mr. Chair, if I might just for clarity --


MR. KAISER:  Mr. Quesnelle points out we may not ‑‑ I thought we were sitting on Wednesday.  Are we not?


MR. CASS:  That wasn't what I had in mind, Mr. Chair.  What I had intended to convey was that the document would be filed with the Board on Wednesday, as opposed to a formal presentation in front of the Board Panel.


MR. KAISER:  When do you propose we deal with the settlement agreement?  On the Monday?


MR. CASS:  Yes, Mr. Chair.


MR. KAISER:  I would have thought you would want some prior indication of whether the Board accepted it before you proceed with your case.  No?


MR. CASS:  I have not addressed this with any of the other parties, Mr. Chair.  Conceivably, if it is filed on Wednesday, then by Friday it could be formally presented to the Board, if that suits the Board and other parties.


MR. KAISER:  Mr. Shepherd, you look as perplexed as I am.


MR. SHEPHERD:  Yes.  If we are here presenting a settlement proposal on Friday, then we are not working on the consultatives.


It seems to me that if the Board hears the settlement proposal on Monday, there are sufficient other issues that have to be put in the schedule that aren't going to be heavily affected by the settlement proposal, that we could proceed on Tuesday or on Monday afternoon, even, even if the Board has not made a decision on the settlement proposal.


Again, I am only speaking for my client.


[Board Panel confers]


MR. KAISER:  All right.  Well, we will receive the settlement agreement as proposed on Wednesday.  We will examine it.  Bear in mind it may be necessary for the Board to call the parties in on certain aspects of it and we may not want to leave that until Monday, in order that you have some prior indication of where the Board stands on this, so you can present your case in the proper manner.


So just be advised that depending on what the Panel's view of it is, we may, on short notice, be calling you in to explain certain aspects of it.  We will leave it on that basis, if that is acceptable.


Anything else, gentlemen?  All right, we will stand adjourned until Monday, January 29th.


Mr. Vlahos points out that Enbridge has filed a letter on January 19th regarding the confidential filing of certain information.  Do you need a ruling right away on that?  What is the urgency of that matter?


MR. STEVENS:  I don't believe we need a ruling on that today, sir.


MR. KAISER:  All right.  What are you expecting from us?  Are you expecting ‑‑ do we need to deal with this before next Monday?


MR. STEVENS:  I believe, sir, we need to deal with it not before next Monday; before the Panel that will be dealing when this evidence comes up.


MR. KAISER:  It will be sufficient if we defer any ruling on this until next Monday.  It gives people an opportunity to respond at that time.  I don't know whether they have all seen it or not.  


MR. STEVENS:  It has been circulated.


MR. KAISER:  All right.  Monday, January 29th, 9:30.

‑‑‑ Whereupon hearing adjourned at 9:55 p.m.
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