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Thursday, September 16, 2010


--- On commencing at 1:02 p.m.

MR. QUESNELLE:  Good afternoon.  Please be seated.


The Board sits today on the matter of an application filed by Algoma Power Incorporated on June 1st, 2010 and amended June 7th, 2010, under section 78 of the Ontario Energy Board Act, seeking approval for changes to the rates for 2010 and 2011 that Algoma Power charges for electricity distribution.  The application has been assigned File No. EB-2009-0278.


Procedural Order No. 1, issued on July 20, 2010, made provision for a technical conference and a Settlement Conference to be held August 24th and 25th, 2010, respectively.  Algoma Power filed a Settlement Proposal with the Board on September 10th, 2010.


Parties to the agreement proposed are Algoma Power Incorporated, Energy Probe Research Foundation, School Energy Coalition and the Vulnerable Energy Consumers Coalition.  These are all of the parties that participated in the Settlement Conference.


The Settlement Proposal indicates that the parties to the settlement agree on all but three issues.  The three unresolved issues are:  (a) What is the appropriate method for calculating the average rate adjustments of other distributors in order to calculate the rate increase for the customers of API and the remaining amount that is payable under RRRP; (b) should API's proposal to recover amounts in account 1572, extraordinary events costs, be approved; and (c) should API's proposal to establish a new IFRS deferral account be approved?


Procedural Order No. 2 established this date and time to review the Settlement Proposal.


My name is Ken Quesnelle and with me on the Panel today is Board member Marika Hare.


I will take appearances now, please.

Appearances:


MR. TAYLOR:  Good afternoon, Mr. Chair.  My name is Andrew Taylor.  I am counsel for Algoma Power.


MR. QUESNELLE:  Mr. Taylor.


MR. SHEPHERD:  Good afternoon.  Jay Shepherd, counsel for School Energy Coalition.


MR. QUESNELLE:  Thank you, Mr. Shepherd.


MR. BUONAGURO:  Michael Buonaguro, counsel for VECC.


MR. QUESNELLE:  Thank you, Mr. Buonaguro.


MR. MacINTOSH:  David MacIntosh and Olena Loskutova, consultants for Energy Probe.


MR. QUESNELLE:  Mr. MacIntosh, good afternoon.


MR. MILLAR:  Michael Millar, counsel for Board Staff.  I am joined by Richard Battista, Ted Antonopoulos and Silvan Cheung.


MR. QUESNELLE:  Thank you very much, Mr. Millar.


Mr. Taylor, if there has been discussion as to how you wish to proceed this afternoon, or if would you like to approach this by taking us through the Settlement Proposal, if there's been any discussion on how we would proceed?


MR. TAYLOR:  Well, we haven't had a discussion on how we were going to proceed.  It is -- my understanding is that the reason we are here is because Board Staff takes issue with one of the terms that was agreed to by the parties regarding the reclassification of the street lighting customers from street lighting to residential.


To me, the rest of the agreement is pretty well straightforward.  If you want us to take you through the whole thing, we are happy to do that, or if you have specific questions about the Settlement Proposal, we're happy to answer those specific questions.


If we want to -- excuse me, to jump right to the issue of the reclassification of street lighting, we would be happy to do that, as well.


MR. QUESNELLE:  I think if we do hear the submissions on the reclassification as it's been proposed, and then any other outstanding items that the Panel may have as far as minor items within the proposal, we will do that afterwards.


MR. TAYLOR:  Sure.  And the other thing I think that would be prudent to discuss today would be next steps in regard to the outstanding issues, how we want to deal with those going forward.


MR. QUESNELLE:  Yes.  Obviously that will be dependent on what the Board decides on acceptance of the proposal, and so we will do that after we've done that.  There may be a bit of to and fro on that as we see our way forward.  So we will make allowance for that.


MR. MILLAR:  Mr. Chair, there is one other thing I might add.  I do understand there are certain undertakings that are still outstanding.  I am wondering if Mr. Taylor could maybe provide an update on that.


MR. TAYLOR:  Well, the -- we are still working on the undertakings.  Our time has been dedicated to completing the Settlement Proposal.  We gave priority to that over the undertakings, since the Settlement Proposal really doesn't turn on any of the undertakings.


MR. MILLAR:  Okay.  So we can proceed with the Settlement Conference --


MR. TAYLOR:  Absolutely.


MR. MILLAR:  -- at least in your submission.  Do you have a guesstimate of when the undertakings might be filed?


MR. TAYLOR:  Within the next couple of weeks.


MR. MILLAR:  Okay, thank you.


MR. QUESNELLE:  I take it, Mr. Taylor, then, the nature of the undertakings will provide a record for the unsettled issues, or is it just to establish, for clarity, matters that have already been kind of assumed within the Settlement Proposal?


MR. TAYLOR:  I think it is fair to say it is issues within the Settlement Proposal, so it is more of just completing the record.


MR. QUESNELLE:  Understood.  Everyone is satisfied with that?  Mr. Shepherd.


MR. SHEPHERD:  Do we have a list somewhere of those outstanding items?  I wasn't under the impression that there was any missing evidence, but maybe we have already seen the answers to this in ADR and just haven't got them on the record yet.


MR. TAYLOR:  I've got a list electronically.  I don't have a hard copy.


MR. MILLAR:  It strikes me we will probably have to take a break at some time today, so perhaps we could resolve it at that time.


MR. QUESNELLE:  Thank you, Mr. Millar.


Well, with that, just on the proposal, Mr. Taylor, of reclassification of the street lighting customers as residential, do you have any opening comments on that?


The Board is interested in that element of the Settlement Proposal and would hear submissions on that.


MR. TAYLOR:  Well, I think since Mr. Millar seems to take issue with it, I am happy for him to go first, and then I would respond to his submissions.


MR. QUESNELLE:  That's fine.  I didn't know if you had any opening comments that you would like to put it into context, but that's fine.  We can do --


MR. TAYLOR:  I think we will give some context within the course of our submission.


MR. QUESNELLE:  Understood.


MR. MILLAR:  Yes, I think it is fair that I go first.  I have told Mr. Taylor and my friends here we will be raising this issue, but, in fairness, I haven't elaborated exactly what I am going to say.  I am the odd man out here, and I am content to go first.


MR. QUESNELLE:  Thank you very much, Mr. Millar.  If you want to go ahead?


MR. MILLAR:  May I proceed?  I will begin by -- there are a couple of documents I will be referring to, the two regulations which you may have before you, but I prepared copies of, in any event, and I will likely be referring, very briefly, to a textbook on statutory interpretation.  So I have made copies of a single passage from that, and I propose to circulate those now just to get that out of the way.


Subject to any objections, I would call those Exhibit K1.1, just a package of Board Staff materials.


MR. QUESNELLE:  Okay.  No objection to is that?  Thank you.


MR. TAYLOR:  Sorry, Mr. Millar.  What is in the package?  Is it just Driedger on contracts?


MR. MILLAR:  I am handing up the two regulations, as well.  Technically, they probably don't need to be an exhibit, so why don't we just call it the Driedger on the Construction of Statutes.


MR. TAYLOR:  Okay.

EXHIBIT NO. K1.1: EXCERPT FROM "SULLIVAN AND DRIEDGER ON THE CONSTRUCTION OF STATUTES".

Submissions by Mr. Millar:


MR. MILLAR:  Panel, as Mr. Taylor has indicated, Staff's concern relates to issue or settlement item 8 b.  I might ask you to turn that up.  It is at page 13 of the Settlement Agreement.


MR. QUESNELLE:  We have that, Mr. Millar.


MR. MILLAR:  To paraphrase, though I suppose I could just read the whole thing, essentially it seeks to reclassify the street lighting customer class to residential.  And the impact of that would be -- as I will get to when we walk through the regulations, would be presumably to entitle the street lighting -- to make the street lighting rate class eligible for RRRP rate protection.


As you can see, as it is written up in the Settlement Agreement, that would reduce the amount of revenue required from this class by $92,000, approximately, and then there would be an offsetting increase to the RRRP of approximately the same amount.


Staff's concern with regard to this proposal is that it does not appear to meet the requirements of the regulations that discuss RRRP, and I think it would be helpful if I take you to those.


The first regulation is O.Reg. 442/01.  That is the multi-page regulation.  Just to provide a bit of background, this was the original regulation that discussed RRRP, and the -- pardon me, that described the eligibility criteria for RRRP.


If you look down to section 2, it says, "Eligibility For Rate Protection", and there it indicates:

"In addition to the persons described in subsection 79(2) of the Act, the following classes of consumers in Ontario are eligible for rate protection:"


And then if you flip the page and skip down to 5, you will see:

"Consumers, who are treated as residential-rate class customers under O.Reg. 445/07... made under the Act, or... who occupy residential..."


This is the important part.

"...or... who occupy residential premises in an area served by a distributor where, ..."


And then it gives certain criteria.


My understanding is that Algoma is the only distributor that meets those criteria.


So that is where this began.  This regulation essentially made Algoma -- I think it was called GLPL at the time -- but Algoma's residential ratepayers entitled to receive rural and remote rate protection.


If you will skip to the next regulation, 445/07, this is a more recent regulation from 2007, it appears.  And this expanded somewhat the eligibility criteria for RRRP.


So if you look -- this is a very short regulation.  If you look to section 1, it states that:

"For the purposes of fixing just and reasonable rates for a distributor under section 78... the Board shall ensure that a consumer who falls into one of the following categories shall be treated as a residential-rate class customer, if the criteria in subsection (2) are satisfied:"


And then the two criteria are, well -- the two categories are:

"A consumer who is charged by the distributor as a general service, less than 50 kilowatt demand... customer.


Or:

"A consumer who is charged by the distributor for the distribution of electricity as having a demand of greater than 50 kilowatt[s]."


Then you will see the two criteria established below are the same ones in the previous regulation, which essentially stipulate that this only applies to Algoma.


So what we have here is an attempt -- I shouldn't say an attempt.  What the Settlement Proposal proposes is that, going forward, street lighting will be considered to be residential and that would entitle it to RRRP.  The question is whether or not that is appropriate.


So obviously this involves a question of statutory interpretation, interpretation of the regulations, and I have provided you with a very short excerpt from "Sullivan and Driedger on the Construction of Statutes".  This is essentially the bible of statutory interpretation.  I don't think anyone would take issue with that.


And I only want to take you to the very -- in fact, the very first two paragraphs of the very first page of this book, in chapter 1.  It is headed:  "Analysis of the Modern Principle."


And then you will see an indented paragraph which describes the modern principle of statutory interpretation.  It says:

"Today there is only one principle or approach, namely the words of an act are to be read in their entire context, in their grammatical and ordinary sense harmoniously with the scheme of the act, the object of the act and the intention of Parliament."


Then immediately below that, it indicates that:

"The modern principle has been cited and relied on in innumerable decision of Canadian courts."


And it itemizes some of them there.


All of my friends here will be well familiar with this passage from law school, and if they're like me, haven't really looked at it sense.  But regardless, I don't think it is disputed that is the manner in which one is supposed to approach statutory interpretation.


So the concern of Staff is that the Settlement Proposal seems to be an attempt to bypass what I would indicate is the clear meaning and intention of the regulation.


And specifically with regard to 445/07, you will see it references general service, the rate class.  These would be the rate class that we would generally understand to be GS under 50 and GS over 50.  Those are very common rate classifications.  I understand before the passage of this reg, in fact, GLPL -- as it then was -- did have those two rate classifications, although they were later subsumed in a new rate class, as I understand, because of this regulation.  They were called R -- they were subsumed into R1 and R2, but I understand previously they did have GS under 50 and GS over 50.


There is nothing inappropriate about that.  That is more or less what the regulation gave effect to.


But what we have here appears to be an attempt to reclassify something that, as far as I am aware, would never be considered general service in any other sense.


I can't speak with 100 percent certainty, but I've seen most of the rate tariffs of the electricity distributors in Ontario, and I've never seen one where street lighting is classified as anything other than street lighting.  I am not aware of any cases where it's called GS under 50, or GS over 50, for that matter.


And I should also add there doesn't appear to be any actual change to the rate here.  They're just changing the name.  There is no -- the rate, I understand, is more or less, as it was before, subject to certain adjustments related to revenue, to cost ratios, but there is not a wholesale re-examination of this rate.  It is essentially to tack on the letter "R" before it so that it would arguably count as a residential customer.


Now, my submission is that if the government had intended that street lighting be eligible for RRRP, it could easily have drafted the regulation to say exactly this.  And by specifying the classes to which RRRP would apply, however, the government has signalled its intention that other classes be excluded.  That seems to me to be the plain meaning of this regulation.


And indeed if this reclassification were permitted, it strikes me that Algoma could return next time and say, by the way, we will almost make seasonal residential R.  They might arguably seek to do something like that so that every single ratepayer becomes eligible for RRRP.


And I think, to give this a bit more context, one of the things we should consider is that the funding for RRRP doesn't just appear out of nowhere.  It is actually a subsidy paid for by all ratepayers in this province.


And the general rule, the general principle with regard to rate regulation, as you are well aware, is that by and large customer classes should pay for their own costs.  That is the reason we have the revenue-to-cost ratios.  That is an overarching principle of rate regulation.  There are exceptions here and there, of course, but that, I would suggest, is the general rule.


Indeed, although this regulation does make an exception to that general principle for certain itemized rate classes, it is my submission that the Board should be cautious about expanding any such subsidies without specific statutory instruction.


Finally, I would make one final observation on this.


It seems to me that the street lighting class is already getting a bit of a break on rates.  In the prefiled evidence, I understand it is targeting at .6 on the revenue-to-cost ratio.


Now, that is already at the low end of the scale.  And under the Settlement Agreement, it seems to me that it is even going down further than that.  So in a sense, this class is already being partially subsidized by other Algoma rate classes, and therefore indirectly through the RRRP.


So subject to any questions you have, Panel, those are my submissions on this issue.


MR. QUESNELLE:  No, I don't.  The Panel is fine with that, Mr. Millar.  Thank you.


MR. TAYLOR:  If I could ask Mr. Millar to clarify the last point he just made about the subsidy to the street lighting class?


MR. MILLAR:  The revenue-to-cost ratio is less than 1, so in an ordinary utility, that would --


MR. TAYLOR:  Oh, I see.  So just in the cost allocation?


MR. MILLAR:  Yes, from other ratepayers, but in this case there is an additional complication, in that the –- much of that intra-class subsidy within Algoma would be paid for through the RRRP as opposed to actually from the other ratepayers.


As I understand it, their increase is capped, so any additional revenues would come from RRRP.


MR. TAYLOR:  Sorry.  We don't have a follow-up on that last comment.


MR. QUESNELLE:  Okay.  Your reply, then, Mr. Taylor?


MR. TAYLOR:  Sure.


MR. SHEPHERD:  Mr. Chairman, sorry, I was just asking my friend whether he would prefer if anybody else who has submissions go ahead of him, and he does.  So with your indulgence, I only have a brief submission.


MR. QUESNELLE:  By all means, Mr. Shepherd.


Submissions by Mr. Shepherd:


MR. SHEPHERD:  As you know, we are signatories to the Settlement Agreement.


Our position is this.  If this is strictly a legal issue, that is interpretation of the statute, then what's in the Settlement Agreement is irrelevant.  You have to follow whatever the regulation tells you to do.


If it is -- if there's any component that is a policy issue, that is that you have to -- that you have discretion, then our position is you should implement the Settlement Agreement, that the correct policy decision is to implement the Settlement Agreement.


However, if it is a legal issue, as my friend Mr. Millar proposes, then our view is this.  If -- Regulation 445/07 appears to distinguish between customers, and says some of them get rural rate protection and others do not.


And in our view, your interpretation job in that is to determine where it intends to draw the line.


One way of looking at it is that these two, 2(a) and 2(b) -- or, sorry, 1 -- number 1 and number 2 in number 1 - Sorry, I didn't write it - refers to the classes we know as GS under 50 and GS over 50, and, if that is the case, then clearly street lighting is not one of those classes, or, whether these two are intended to be general descriptions, in which case you can then determine:  Was it intended that a customer of the character of street lighting was supposed to be in it or not, and, if so, who did this intend to exclude?


Clearly, you wouldn't make a list unless you intended that some people get it and some people don't.


So in our view -- and we are not going to take a position on what the correct answer is.  All we're saying is we believe that is the correct way to analyze it, is:  Where did the legislature intend to draw the line between people who get it and people who don't?


Subject to your questions, those are our submissions.


MR. QUESNELLE:  Okay, thanks, Mr. Shepherd.


I will ask a question on that, on the position you have taken that this is a general guidance and whether or not street lighting would fit into those descriptors.


The use of the term, in number 1 specifically, "a consumer who is charged by the distributor as a general service".


MR. SHEPHERD:  If number 2 said general service greater than 50, then I would have said it's hard to argue other than what Mr. Millar has already proposed.


However, it doesn't, and that leads to some confusion.  We are not taking a position on which is the correct answer.  All we're saying is that that is the question.


MR. QUESNELLE:  Understood.  Thank you.  Mr. Buonaguro, do you have anything?

Submissions by Mr. Buonaguro:


MR. BUONAGURO:  I wish I had something extremely clever to say.  This is my first time in front of Ms. Hare as a Board Member, but I think mostly I have to repeat what Mr. Shepherd has said.


I mean, essentially, as a signatory to the settlement, the settlement is premised on the idea, I think I can suggest to you, that it is a matter of policy.  It is something the Board was able to determine.


So if we look at 445/07 and the definition under 1(1), a consumer who is charged by the distributor as a general service less than 50 kilowatt demand rate class customer, which I think is the critical point that we're being asked to look at is the interpretation of that particular sentence, then I think the settlement is premised on the idea that it is the Board who defines who a general service customer is.


If that is true, as Mr. Shepherd said, we would support the settlement for very two very simple reasons.  One, within the franchise area of Algoma, classifying street lighting under the RRRP has no effect on the other customers within the franchise area, and outside the franchise area the difference is, I think, beyond infinitesimal in terms of the rate impact that would be fed through the RRRP collection.


But I do agree with Mr. Shepherd if it is not a matter of policy - i.e., it is not a matter that the Board gets to determine in terms of the definition of general service; it is, rather, a legal issue - then I am going to defer to Mr. Taylor's argument for why the legal interpretation allows you to make the decision, but then it does take it outside the settlement, in terms of whether you can agree to the settlement.


If it is a legal question and you side with Board Staff, then the settlement on that particular issue can't stand.


Thank you.


MR. QUESNELLE:  Just on the math, just so we are clear, I don't know if much will turn on it or not, but you mentioned, if it does go to the external RRRP, that the amount is de minimis.  Is it not the same either way?  Whether it is in or out of the -- does it not drive the same end impact, that the -- to the extent that there is the need for this revenue requirement, its total, no matter what class pays it, the balance is going to be to the burden of the rest of the customers of Ontario, no matter how -- which way --


MR. BUONAGURO:  I think the difference between the two positions is this -- and Mr. Taylor on behalf of the company can probably clarify this.


I think the number we talked about is 92,000 or so.  If you agree with Board Staff or if your determination is they can't do this, they can't move street lighting into the RRRP, that is $92,000 that is going to be paid for by street lighting customers, I believe.


MR. QUESNELLE:  Understood.


MR. BUONAGURO:  If you do agree, then that 92,000 is being paid outside.  They're being paid by the rest of the province.  That is the difference in the two positions.


MR. QUESNELLE:  Okay.  That would be the removal of that subsidy as it is identified, but obviously there are other cost allocation things that could have occurred.


If the street light customers were held at the same burden as they are now with no increase, then to the extent that they were held at the 0.6, or whatever the number has been historically, then it would have the effect of still impacting the RRRP.


MR. BUONAGURO:  I think maybe the company can clarify, but my understanding is that -- well, I may be going outside of my recollection, but I think there was movement within the cost allocation, but then after that, once you moved from the RRRP, the actual increase gets shoved off.


I mean, if you can -- you can, within the company, before doing RRRP, move a customer -- in this case, it's from 0.6 to 0.7, which would be the bottom end of the range.  But then how much of is that is paid for by that customer versus how much of that gets shoved into the RRRP depends on the RRRP calculation.


But I can't recall off the top of my head if there was movement in the revenue-to-cost ratios for the particular customer in the proposal.


MR. QUESNELLE:  It may not be a determinative factor, anyway, and we may be going off into an area we don't really need to.  I am accepting your proposition that the decision before the Board is one of either this is a legal question, or whether or not it is one of policy and whether or not we can accept that street lighting customers fit within the descriptor here with in the regulation.


Okay, thank you.  Mr. MacIntosh, do you have anything to add?

Submissions by Mr. MacIntosh:


MR. MacINTOSH:  Energy Probe supports the submissions of Mr. Shepherd.


MR. QUESNELLE:  Okay, thank you.


MR. MacINTOSH:  Thank you.


MR. QUESNELLE:  Mr. Taylor?

Submissions by Mr. Taylor:

MR. TAYLOR:  Okay.  The way that I interpret legislation is as follows:  I look at the legislation, and, if it's perfectly clear on its face, then that's how the legislation should be interpreted.  It is the obvious approach.


However, where there is ambiguity, then we have to start looking behind the words and figure out:  What was the intention of legislation -- of the legislature?  What is the object of the Act, and all of these other issues that were referred to in the Driedger handout that Mr. Millar handed out?


Now, when I look at this section of Regulation 445/07, particularly sub (a) and sub (2) of number 1, I believe that there is some ambiguity.  It is not crystal clear to me exactly what this legislation, on its face, intended to do.


The reason why there is ambiguity, there's actually a couple of reasons.  One was pointed out by Mr. Shepherd, and, number 2, where general service is not used, whereas the words "general service" are used in sub (1).  So that's number 1.


But, number 2, you know, we're dealing with what appears to be, if you read it quickly, GS less than 50 and GS greater than 50, although, like I said, GS isn't mentioned in sub (2).  But even if that were the case, there is no definition of GS that I could find in the Board's materials and legislation or anywhere else.


And rate classification, there is a lot of flexibility when it comes to rate classification for utilities.  There are utilities that have GS greater than 50 and less than 50.  They have got GS greater than 50 time of use and GS less than 50 time of use.  They have -- some of them are GS greater than 50 up to 250 kilowatts.  Above 250 to 500 it might be intermediate, and above 500 it might be large user.  Some have those different classifications; some don't.


So if we were to look at it on the basis of GS greater than 50 and GS less than 50 only, well, if Algoma had GS greater than 50 up to 250 kilowatts, then anyone above 250 kilowatts wouldn't be captured by this.  And the same goes for a large user who is at 500 plus, which really would make no sense, because the whole purpose of this piece of legislation was to offer protection to the susceptible customers within Algoma's service territory, and those would include the larger customers, as well, the ones who could fit within an intermediate use category or a large use category.


So there certainly is ambiguity.  So what I would say is if we look at this as a piece of legislation that was intended to protect Algoma's customers, what customers did it intend to protect?


Well, I would say that it intended to protect all of their customers with the exception of seasonal.  And the reason why I say that is because if you look at Regulation 442, there is a definition for residential premises.


And it says:

"A dwelling occupied as a residence continuously for at least eight months of the year, and where the residential premise is located on a farm, includes other farm premises associated with the residential electricity meter."


So in other words, you've got to live there for at least eight months a year in order to be a residential premise.


And this applies to residential customers.  So to me, it is quite clear that seasonal customers, cottagers, were not intended to get the benefit of this subsidy.


That's a pretty clear carve-out, in my mind.


However, there isn't a clear carve-out in regard to the street lighting customers.


I think what this is really about is, you know, who is a typical residential customer.  And this is what general service seems to boil down to; if you are a residential customer, it means you live in the premise, whether it is there as a subclass of that, as a seasonal customer or a full-time residential customer.


If you are not that, if you are not a residential customer, then what are you?  You're a general service customer.


So I would say that this legislation should be interpreted to apply to all the residential -- all of the non-residential customers with the exception of seasonal, for the reason of the carve-out that I explained earlier.


And the reason is -- and like I said before, there just isn't a definition in legislation or on the books of the Board.  So it would be -- I think it would be a real stretch to look at a piece of legislation and interpret it in the context of GS greater than 50 and GS less than 50 only, given that those definitions or those classes aren't defined within the legislation.


And as far as the -- now, that is a legal analysis.  But I think from a policy perspective -- and the policy perspective is important to consider in regard to your interpretation, based on what's the object and what's the purpose of this legislation.


We can tell you that, first of all, this is not the situation that is typical to other LDCs, where the municipal shareholder of the LDC is the owner of the street lights.


Algoma Power does not own any of the street lights.


So it does not stand to gain in any way from the request that it is making today.  It is making this request because it believes that this request is needed by its street lighting customers in its service territory.


I am actually going to ask Mr. Lavoie from Algoma Power to explain the context of street lighting within the service area to you.

Submissions by Mr. Lavoie:


MR. LAVOIE:  Thank you very much.


We serve rural regions of northern Ontario, as we have described in our application, and certainly the -- certainly the northern territory of the province has been hit with an economic recession that is really impacting the communities that we serve.


And so I have, in discussions with the communities, I have heard from them that certainly the rural rate protection that they've had is something that they've -- recognize as a buffer with respect to being able to continue operating as a status quo in their communities, and it's been very helpful.


What became very clear in this application in the process of developing what was requested in the last, our last application, was the development of a cost allocation.  And it became very clear that the street lighting class was going to be impactive with respect to the end-result rates that these municipalities would have to pay.


And it seems illogical, from our perspective, that in a community that -- most of the communities that we serve in our area do not have a mixture of residential and seasonal customers, but if you look at the community in a sense of totality, the residents that live in the community are protected through the rural rate subsidy program.


The businesses within the community are protected through their classification as an R1 or R2 customer.


The municipal buildings that the municipality owns and operates to service their community are protected within the R1 or R2 class, depending on the size of the facility, but the very street light that runs up and down that very same community that is subsidized through its other -- do not benefit from it.


And likewise, if I look at where seasonal customers exist, there isn't any street lights.  So there is a strong correlation between the community members that are ratepayers that are subsidized.  There is an odd exception, being street lights.


Certainly, I would hate to see, serving these communities, to have a discussion with the community members and the municipalities, having to have a tough discussion about them not being able to service their community with street lights.  And that, from our perspective, is the true concern, from a utility.


I don't want to see -- I mean, a service like street lights being a central public necessity, and certainly in the north, daylight hours in the wintertime are much less than in the south, and those lights are very important for the communities.


And like I said, I don't think it was intended by virtue of this legislation to exclude that very necessity, in terms of being homogenous in terms of the protection that it was meant to encompass.


I think, you know, just to further the example of where we've got facilities that the municipality owns, you know, the very street -- you know, right in front of that very building that the municipality owns, they own some street lights that are attached to our system.  And those street lights would not be subsidized.


So it doesn't seem to line up.


MR. QUESNELLE:  Okay.


MR. TAYLOR:  Also, if I could just address a couple of the points that Mr. Millar made, I understand that Mr. Millar said that this would be a matter of just putting an "R" next to the street lighting customers, but there would really be no impact to them from a rate perspective.


And if that is what he said -- and if it is not, I apologize -- there would certainly be a rate impact on them.  Their rates would be adjusted in accordance with the average adjustment.


MR. MILLAR:  Yes, I'm sorry, I wasn't clear and that is not what I meant, but thank you.


MR. TAYLOR:  Okay.  And the other comment, Mr. Millar made was, Well, you know, today we're asking for street lighting; tomorrow we might be asking for seasonal customers, move them into residential.


But I can tell you that we're not going to do that, and the reason why we're not going to do that is because we believe that residential -- seasonal customers are specifically excluded by virtue of the definition of residential premise in Regulation 442/01.


MR. MILLAR:  If I might have a very brief reply, Mr. Quesnelle?


MR. QUESNELLE:  Yes.

Reply Submissions by Mr. Millar:


MR. MILLAR:  I will touch on two points very quickly.


Mr. Taylor discusses what he sees as some ambiguity in O.Reg. 445/07, and he suggests that the intention, at least arguably, is that there has been a carve-out in the previous regulation for seasonal customers, and the intention of the subsequent regulation was to arguably make it clear that everyone else would be entitled to rate protection.


In my submission, there would be a much simpler way to do that, if that was in fact the Legislature's intent, and it would be simply to say everyone except seasonal customers, as defined in 442/01, is eligible for rate protection.


So I don't know why you would be bringing in 50-killowatts-demand class and using the term "general service" if your intent was to make everybody eligible.


Secondly, with regard to Mr. Lavoie's comments, I don't for a second wish to appear hardhearted or anything of that nature, but the Board is a economic regulator.  Generally, the principle is the rate classes that incur costs should pay those costs.


And my view is that the Board should not be intentionally creating cross-subsidies between rate classes or from, in this case, ratepayers outside of Algoma's service territory.  The Board should not be doing that absent a clear expression of intent from the legislature.


Those are my submissions.  Thank you.


MR. QUESNELLE:  Thank you.  Well, I think the Board has heard submissions on this.


Perhaps it is best -- I was going to suggest that we've got a couple of other questions on just minor issues that we will deal with now, because we have to discuss those, as well, the answers to those.  Then we will break for a short period of time and come back with a ruling on this today.


Ms. Hare has a question.

Questions by the Board:


MS. HARE:  I just have a few short questions.  If I could take you to page 5 of the Settlement Agreement, please, the last sentence of the first paragraph says:

"Distribution rates are effective December 1, 2010, and are to be made interim on December 31, 2011."


That is quite unusual in the case of other rates that are final until another application is brought forward, at which time they may be declared interim if the application won't be completed in time.


So I am wondering why this sentence was added to the agreement.


MR. SHEPHERD:  Maybe I should answer that, because this was at my suggestion.  My understanding is this is what the Board did last time; is that correct?  So we were just following the same practice.  Because of the unusual way in which these rates are structured, they have to be calculated using -- following the regulation.  So the rates themselves aren't set by the proceeding directly.  They're set -- the proceeding sets the revenue requirement, and then the rates flow out of a formula.


They are going to have to come back for another set of rates at some point in the future.  And so what this does is establish, There's the deadline at which they have to come back.  And so the Board did it the last time, and we thought it would make sense this time.


MS. HARE:  The second question is page 11.  I just want it clarified on the record, under 5 b., that these numbers for cost of capital stay no matter what the new calculations are that the Board may come up with for 2011?  These numbers stay?


MR. TAYLOR:  That's our understanding.


MS. HARE:  Thank you.


MR. TAYLOR:  Yours, as well?  Good.


MS. HARE:  And, lastly, it is not given an issue number, but it is on the very last page, 18, and it deals with incentive regulation and the commitment to consult with intervenors prior to coming forward with any new mechanism.


You may not have reached agreement on this.  You may not know the answer, but can you comment as to whether or not the base year for any incentive regulation would be this settlement, or would it be 2012?


In other words, do you know now whether you are coming in for a cost of service 2012 with some type of incentive regulation mechanism?


MR. TAYLOR:  I don't think we know at this point.


MS. HARE:  Okay.  And so I just want to put this on the record, too.  Given that you are moving to January 1st, you will be filing something hopefully within six months?


MR. TAYLOR:  If Algoma were to file a cost of service application, then it would do so within six months.


If it were to file an IRM application, then it is unlikely that that would happen, because the details of the IRM mechanism would have to be worked out.


MR. MILLAR:  Ms. Hare, I don't mean to interject, but your question twigged me on something.  I understand from Mr. Shepherd that the purpose of the interim rates provision, the Board's powers to set interim rates come from section 21(7), which states:

"The Board may make interim orders pending the final disposition of a matter before it."


And I understand the practicalities here, and we may have to be a bit flexible.  But it seems to suggest, the legislation, in any event -- I don't want to inadvertently leave this proceeding open.  I think the intention is to close this proceeding with a final rate order, and I guess somehow we could perhaps paper this over in a fashion to have interim rates kick in for December 31st.


But your second question twigged something else, and that is I would want to make sure that we don't have interim rates left open forever.  For example, if IRM is coming and we're not sure when that is going to be filed, I think Staff would have something of a concern if we had interim rates stretching for months and months, or even years and years.  So maybe the parties could address that.


I'm sorry to spring that on them, but I think that should be answered.


MR. SHEPHERD:  Perhaps I could -- perhaps I can just comment.  I don't think it actually matters to the intervenors, in any case - and if my colleagues think I'm barking up a tree, they can jump on me - whether the rates are set as interim in this proceeding, or by way of another application by my friend.


What we're signifying in the agreement is that we agree that they should be interim.  So if, for example, my friend made an application next October to make rates interim as of December 31st, we would be bound by this agreement to agree to that.


MR. QUESNELLE:  Well, it does get into a bit of a question as to which panel has the authority to set the interim rates.


If we're -- from that, taking the Board in every application can exercise its powers, it won't be bound -- and we had something similar, not that long ago, about the parties agreeing to a certain item.  I think it was in Veridian that something in future may happen, but the Board wasn't necessarily bound by it.


If this fits into that classification, the next Panel receiving the application for a subsequent rate order will have to, again, make the decision as to whether or not rates are interim, then I think this Panel is fine with this, if that is the context and it is an agreement amongst parties.


If the Board is not bound by it -- if this does not bind the Board, then that is something that -- it takes on a different light.


I think in the Board's acceptance of the proposal I just mentioned, Veridian, the Board was explicit in its acceptance of that proposal that it was not bound by that element, and that it just accepted that as an agreement amongst the parties that something would not be opposed in the future or that that may be the course of action that should be sought and put it in that light.


Now, what is the applicant's position on that?


MR. TAYLOR:  If you could just give me a minute?


I think we could interpret the Settlement Agreement in the same manner that Mr. Shepherd described, that we are not asking you to make an order that the rates become interim on December 31st, but that the parties agree that, when we file an application, that they will support our request to make the rates interim on December 31st.


And that way, I think we circumvent the legal issue raised by Mr. Millar.


MS. HARE:  Does anything turn on keeping that sentence in, as opposed to just taking it out?


MR. SHEPHERD:  I guess a Settlement Agreement has two components.  It has -- it is an order of the Board, but it is also a legal contract between the parties.


So in the contractual sense, something turns on it, that we're bound by what we've agreed to.


But in the sense of the Board's order, the Board can say:  Our order means this, and therefore we're not ordering that to happen.  All we are ordering is that the agreement be -- that the agreement go forward on the other items.


MR. QUESNELLE:  The only concern -- and I cited the other one that I am aware of, that I can think of, is Viridian.  I am sure it is probably not the only one.  I don't think that was groundbreaking that that occurred. There were certainly contractual issues.


To the extent that the Board, then, has to accept Settlement Proposals with a list of caveats as to what it sees as contractual versus orders of the Board, it gets complicated, and things can get messy.


So on that, unless there is something that is -- the Board sees value in the binding of each other's agreements within that context that you put it, Mr. Shepherd, the Board is reluctant to do so.


But we will consider that, you know, in our deliberations when we break, and we will announce on that when we come back.


MR. TAYLOR:  Maybe another solution would be just to change the wording of the last sentence of paragraph 1 on page 5.  So instead of it saying:  "Distribution rates are effective December 1, 2010, and are to be made interim on December 31st, 2011," it could say:  "Distribution rates are effective December 1, 2010, and the parties agree to support a future application in which rates become interim on December 31st, 2011."


Something like that?  They won't oppose that request.


MR. QUESNELLE:  Okay.  Well, if that is acceptable to the parties, we will consider that amendment.


MR. MILLAR:  Mr. Chair, that would satisfy any concern of Board Staff.


I would point out one other thing.  Mr. Battista reminds me that in the previous case, the rate tariff itself actually indicated when rates would become interim at a future date.  I assume that with this change, that would come off in the current case.


Just a housekeeping matter.


MR. QUESNELLE:  Okay.


One other thing that I did want to question, and only because you kept it in the -- or put it in the proposal itself, and nothing is determinative of this, but I thought it might be an opportune time to mention it.


It is the letter that the Algoma Coalition requested that the Board order stakeholder meetings to be held annually between Algoma and its stakeholders, including members of the Algoma Coalition.  As we know, the coalition did not participate and could not participate in the Settlement Conference.


It was their choice not to, or it could not attend.


Any comment on that from the Applicant as to what its future intent is?


MR. TAYLOR:  Well, the current practice is that the Applicant already meets with stakeholders.  That practice has been taking place for -- how many years?


For about three years now, they have been doing that.


So that request, it seems like a moot request to me, unless of course there is more to the request, in that what they're expecting is some sort of formal meeting with -- it is transcribed and they're looking for costs.


I would strenuously object to that kind of request.  But it wasn't clear that that is what they're looking for.


MR. QUESNELLE:  It is the applicant's intent, then, to carry on with past practice?


MR. TAYLOR:  That's correct.


MR. QUESNELLE:  Okay.  Thank you.


Why don't we take 20 minutes?  And that will be our intent, 20 minutes.  We will see what happens, but we will do our best to be back at 20 after 2:00.  Okay?


With that, we are adjourned for a recess.


--- Recess taken at 1:57 p.m.


--- On resuming at 2:48 p.m.


MR. QUESNELLE:  Thank you.  Please be seated.

DECISION:


MR. QUESNELLE:  The Board has reached a decision on the acceptability of the proposed Settlement Agreement.  The Board does not consider the language contained in Regulation 445/07 to be ambiguous.


Section 1(1)(1) states:

"A consumer who is charged by the distributor as a general service, less than 50 kilowatt... demand rate-class customer."


The term "general service" is a term that is broadly applied for rate-making purposes in Ontario.  Possibly all, but if not, by far the most predominant application of the term "street lighting" is not included in its meaning.


Section 1(1)(2) of the regulation reads:

"A consumer who is charged by the distributor for the distribution of electricity as having a demand of greater than 50 kilowatt rate-class customer..."


The descriptor used in this section being a demarcation of having a demand that is greater than 50 kilowatt rate class customer is an equally prevalent term used by possibly all, but at least by far the predominant number of distributor in the province, and again this meaning does not include street light customers.


For these reason the Board does not feel it can do anything but accept the regulation as is written and does not include street lighting customers.  For this reason, the Board cannot accept the Settlement Proposal as submitted.


Now, we recognize that is going to set up some options for the parties as to how you carry forward.  We have -- as was drafted, there was -- there are three, as it stands with the proposal, unsettled issues.  How you reconvene and discuss settlement and what possibly could come out of that may create another unsettled item, or not.  I am not sure what the parties would do with that.


The Board has some scheduling issues.  We will say this much at this point, that we would like to hear at least one of the unsettled issues orally.  We are interested in the extraordinary costs.  We can set aside time on the 29th for that and hear evidence on that.  We are interested in expanding the record on that issue.


Now, the 29th is a Wednesday, which the Board typically doesn't sit, but, as you are all aware, we have a lot of things going on and we are trying to accommodate as much of this early, as early as possible.


Other unresolved items can be dealt with in writing in a parallel fashion, but that is one day that we can sit orally.  So we leave it to you if you would like to take some time right now to confer on next steps, and we can come back and hear from you and possibly work some scheduling out and the logistics going forward based on your submissions and your proposals on that.


So would 20 minutes be sufficient to do that, or less?


MR. TAYLOR:  Sure.


MR. QUESNELLE:  All right.  We will rise now for a recess until ten after 3:00.


--- Recess taken at 2:52 p.m.

--- On resuming at 3:15 p.m.

MR. QUESNELLE:  Thank you.  Please be seated.


I take it you will be going first, Mr. Taylor?

Procedural Matters:


MR. TAYLOR:  Sure.


The parties have agreed to sever section 8 b. from the Settlement Agreement.  And the rest will remain as settled.


MR. QUESNELLE:  If I can ask the effect of that, by severing that out, what is the proposed treatment, then, for the street light class of customer?


MR. TAYLOR:  Just a second.


MR. LAVOIE:  We would -- our original proposal, absent of the -- the alternative treatment that we would design a rate in the draft rate order that would fully collect that account as applied for in the -- as a street light class.


MR. QUESNELLE:  Okay.  You understand the position that that then puts the Board in in receiving that proposal today, that that class of customer is now, for the first time, recognizing that a different Settlement Proposal is coming to the Board, in which they will have a different treatment.


We have the coalition of -- Algoma Coalition that would now be -- have a negative impact based on this new Settlement Proposal.


Is that your understanding, or...


MR. TAYLOR:  Well, the Algoma Coalition wasn't part of the Settlement Agreement.  They could have been there, and they could have been here today, if they had wanted to.


MR. QUESNELLE:  I recognize that.  Here is the quandary that I think the Board has.


In removing that element, there is now a new settlement before the Board.  It is one that they have not seen and they have not had opportunity to present on or make comment on the Settlement Proposal.  They are an intervenor to this rate case.


MR. MILLAR:  Mr. Chair, if I may interject –-


MR. QUESNELLE:  Yes, please.


MR. MILLAR:  And Mr. Shepherd has something as well.


It seems to me if 8 b. is excised, then what in effect happens is the treatment of the street lighting class becomes one of the unsettled issues, so presumably it would still go to hearing.  Now, it may not go to an oral hearing, but to the extent the parties had submissions on the proper treatment of that class, then I think they could still do so through the ordinary hearing process.


MS. HARE:  So is it Issue 7 a. that remains -- that then becomes unsettled?


MR. SHEPHERD:  I'm sorry.  My understanding is that we have agreed that street lighting will remain outside of the RRRP group.


It is not an unsettled issue.  It is a settled issue as per the status quo, in effect.


And it is our view that while you are right, Mr. Quesnelle, that it would be -- you would normally want to give notice to an intervenor if a proposed settlement is being changed, in this case the Board has made a legal interpretation that it is prohibited from granting that relief that they thought was going to be given to them.


And therefore regardless of whether it is unsettled or it is settled or whatever, you still are bound by that interpretation you have already made.


MR. QUESNELLE:  Understood.


MR. SHEPHERD:  And so they can come and argue all they want; you still can't change your mind.


MR. QUESNELLE:  No.  I recognize that, Mr. Shepherd.  It is the other effect of this.


In giving our ruling, it is now within play within the cost allocation scheme of the application and the cost-to-revenue ratios, and had they -- I can understand why they had nothing to say on the proposed settlement, you know, that the effect on them was one which -- to effect, benefited them.


Now that the new settlement will not contain that receipt of the subsidy from the RRRP, it would be difficult for the Board to not provide an opportunity for that notice of a new settlement.  Or it becomes -- or the Board could see that it could accept the settlement, absent the treatment to street light customers that have that as one of the unsettled items.


MR. SHEPHERD:  I don't believe the Board has a legal obligation to give notice of a settlement or of its Decision, for that matter.


I think the Board's obligation is to give notice of the proceeding and notice where there are procedural steps in the proceeding, and you have done all of that.


But I think, in fairness, you may feel -- and I think you may be right -- that they have sort of not showed up because everything was okay.  But I wonder whether a possible solution is for the Board to accept the settlement as is, subject to -- because there is going to be another hearing day anyway -- subject to any submissions that they may wish to make between now and when there is an oral hearing.


MR. QUESNELLE:  Well, it could be that an equally effective process would be to have the parties ask if they accept the proposal, you know, which would then not put the Board in a one-step, two-step.


It is going to take time to establish whether or not they have things to say subsequent and what is unsettled or not.


If attempts could be made to have them accept the proposal, or if not, then you know where we stand -- where you stand as to what is settled and what is going to be an unsettled item.


Mr. Buonaguro?


MR. BUONAGURO:  Just maybe a technical matter.


In that case, we are not only talking about the Algoma Coalition, we are also talking about the Garden River First Nations?


MR. QUESNELLE:  Yes, that's right.  All of the ones that would be affected by the treatment of the street lighting customers.


It may, at the end of the day, be that this is an unsettled item.  And if that is what we run into, we might as well get there and know that early.  And then to the extent that if it is unsettled -- and not to characterize it, but if everything else were to hold together in this settlement and then we heard evidence on the cost allocation elements of this class, is there too much at play at that point?


MR. BUONAGURO:  Well, I think the problem here is that I understand what the Board is saying about the interests that they may have now that the original proposal from the company is no longer in play, i.e., they may not have worried about the revenue requirement in general since they may have thought that because the -- A, the company's proposal was to put them into street lighting, to put street lighting into RRRP protection, and therefore B, their increase was limited to an increase in accordance with the RRRP legislation, since that's not happening anymore, the question is:  Should they then be given an opportunity to displace the entire settlement on all elements of revenue requirement?


Because that is where they would come in, and I think that is not necessarily true, because there was a Settlement Conference.  They were invited.  They didn't come.


There was a Settlement Proposal, which included a settlement of this issue, and they haven't commented on it.  And instead the Board held a day to review the settlement and where that was an issue that was at play.  The Board has made a ruling on that particular issue, which I think is determinative of the issue; even if it is severed, it is still determinative because it is a legal conclusion.


If they still think -- if they want to change or they want to seek to change that, they can review that Decision.  The Board's Decision could be reviewed, if they wanted to.


The question is whether the rest of the settlement should be displaced because of -- or should be subject to possible objection.


MR. QUESNELLE:  Well, what is it at play?  Let's discuss that.


The elements that would be at play at this point would be the cost allocation element?


MR. BUONAGURO:  Well, no.  I think it would be everything.


MR. QUESNELLE:  Cost allocation does that, you know, like --


MR. BUONAGURO:  Well, it would be the revenue requirement as well, because, I mean, as a class which isn't subject to RRRP, then the actual revenue requirement as agreed to will affect their rates 100 percent.  Right?


So if -- my understanding is that if they were being included in RRRP, then their maximum rate increase that they would actually directly feel would be limited based on the formula, but now it is actually affected by our agreement on all elements of the OM&A, the capital spending.  All of that affects their rates.


So if they were -- if they don't like it, they could seek to oppose the entire settlement because they thought

–- I mean, this may be purely theoretical, but theoretically they could seek to displace the entire thing.


MR. QUESNELLE:  What would disrupt things is what the Board decided to do based on that submission.


MR. BUONAGURO:  Right.


MR. QUESNELLE:  That is the ultimate effect, is how the Board treats that.


From a procedural fairness point of view, that is what we are looking to obtain here, is whether or not it would be fair to get comment on the proposal, as it stands, and the Board can then decide what it will do based on that submission, rather than accept -- I am going back to Mr. Shepherd's earlier suggestion.  Rather than accept the proposal today, there are two ways we could are carry forward.


One is you seek to get their inclusion as one of the opposing parties, and that would be all parties with street lights, or the Board put the proposal out for comment for a period of time, and then react to those submissions.


MR. SHEPHERD:  Mr. Chairman, it is my understanding that Board Staff indicated to the parties that they were going to raise the street lighting issue -- as is common, it is done informally through an e-mail.


MR. QUESNELLE:  Understood.


MR. SHEPHERD:  It is my understanding that neither Garden River First Nation nor Algoma Coalition got that notice, and therefore they would not have known that the issue was being raised today.


It that is the case -- I don't know whether that is true, but I believe that is true.  If that is the case, then our view is that they have to be told that that is -- that was being raised today, that your decision has been made, before you accept the Settlement Agreement.


MR. QUESNELLE:  Okay.  Understood.


Mr. Taylor, any comment on steps forward?


MR. TAYLOR:  You know, I can see how some may say it is unfair that they didn't know about the issue that was going to be raised today and they may have come had they known.


But at the same time, I would like to think that we have worked very hard at coming to a settlement and the parties who are in this room -- the parties who are in this room have dedicated a lot of time and resources to this, and I would hate for this process to be stalled or disrupted in any way, given the fact that Garden River and the Algoma Coalition knew about today and they could have come today, and they chose not to.


I guess the way it works with any Settlement Proposal, anything is up for grabs.  There is no guarantee that the Board is ever going to accept all of the terms of the settlement.


So whenever we come here for a Settlement Proposal or to present a Settlement Proposal, all the parties are at risk that something is going to go off the tracks, including the Algoma Coalition and Garden River, and they took -- they decided not to be here.  So that is on them.


MR. QUESNELLE:  On that, Mr. Taylor, the proposal is presented as a package.  And as a package, it is kind of a binary situation here.  We either accept it or we don't.  So it is not for the Board to go through and pick out what it likes and doesn't like through the Settlement Proposal.  That is not the design of the process nor the design of the offer to our proposal to the Board.


So having understood that, parties can take a look at the opportunity to get another opportunity, look forward to an opportunity to either support, or not, a subsequent proposal, not a hybrid of what is before the Board.


So we are trying to do two things here.  I think we wanted to -- obviously, procedural fairness is our paramount pursuit here, but, at the same time, we are recognizing what the parties have done to date, and that would be considered in any submission that we would receive that would alter or negate the good work that has been done.


So I think that Ms. Hare and I will confer on this as to next steps, but I think we need some process to have what is now a Settlement Proposal, and that would be, from what I understand it, the retraction of the proposal to have street light customers considered residential for the purpose of the RRRP treatment, and that the proposal would be that their costs would be borne by those customers without the offset of the RRRP, and that that -- if that is the settlement, that that be put for comment for a short period of time, and the Board would consider those submissions.


MR. MILLAR:  Mr. Chair, if I may?


MR. QUESNELLE:  Mr. Millar.


MR. MILLAR:  I don't mean to muddy the waters at all, but two possibilities.  One might be -- when I first heard Mr. Taylor speak, I understood what the parties proposed to do was actually just take 8 b. right out.


If that were the case, then presumably it would go to hearing, but what we might have would be a common position of all these parties.  To the extent that Garden River or the Algoma Coalition disputed that or disagreed, they could make whatever submissions they saw fit at final argument.


Another possibility would be, I think, more how Mr. Shepherd understood it, was essentially they are withdrawing the as-filed Settlement Agreement and are refiling a new Settlement Agreement, and what you might be able to do is to receive the settlement now on the understanding that all of the parties here are in favour and Board Staff does not object, and then allow for a short period of written comments from any other intervenors, on the understanding that they might not have contemplated this as a result.  That way they could get an oar in the water and the Board could defer final acceptance, or possibly rejection if they convince you it is a bad idea.


I see those as two possibilities, as ways of going forward.


MS. HARE:  Mr. Millar, I don't understand how option one is an option, when the Board has already made a decision on 8 b.  That's issue, in my mind, is done.


MR. MILLAR:  What you have decided is it cannot be eligible for RRRP.


MS. HARE:  Correct.


MR. MILLAR:  So if you sever 8 b. and it is out of the agreement, there is still a question of what is the appropriate rate, I guess.  That would still be live.  I think there is evidence on that.  The parties would have a joint position that essentially it would have whatever revenue-to-cost ratio it has.  But, formally, the Board would still have to bless that as a rate, and then, presumably, if a party wanted to argue that was the improper rate for street lighting, they could do so.


MS. HARE:  Correct, which is why I was asking if the issue at play is really 7 a.


MR. MILLAR:  I ignored that when you said it, because I didn't know what 7 a. was.


MS. HARE:  It is cost allocation.


MR. MILLAR:  Although you would have to recognize that I guess all the other costs would be more or less locked in through the Settlement Agreement.


I don't think there is much to argue there, frankly, but it would still technically be an issue that the Board would have to deal with in its final decision.


MR. SHEPHERD:  If I understand what the Chairman is proposing, it is that, in essence, because you have determined that one of the things that we settled you are not legally allowed to accept, and so you are then rejecting the Settlement Proposal.  We then have to refile something.  So we -- and so we refile something tonight that fixes that, and then the next time you sit, you sit to consider the new Settlement Proposal, and the two other parties will then have had a week or whatever to look at it and decide whether they want to come and fight about it, about the whole settlement, because then, as Mr. Buonaguro points out, everything is in play.


MR. QUESNELLE:  Thanks, Mr. Shepherd.  One moment.


[Board Panel confers]


MR. QUESNELLE:  Mr. Millar, procedurally wise, do you see any issue with what Mr. Shepherd has just suggested?


MR. MILLAR:  No.  I think perhaps more articulately, he has expressed my option number 2.


MR. QUESNELLE:  Okay, thank you.  Well, I think the fine tuning on it was that it would be -- the next opportunity is when the Board sits next and we wouldn't have written submissions.  We would expect the other parties who are not in agreement -- or to show their support or lack of support for the filed agreement at that point in time.


Mr. Taylor?


MR. TAYLOR:  So then would the next procedural order describe that?


MR. QUESNELLE:  Yes.


MR. TAYLOR:  Okay.


MR. QUESNELLE:  We would have -- upon receipt of the redrafted Settlement Agreement, proposal, the Board would put that on the record and have it procedurally set up that we would review it at the next time we sit, and it would identify that it would be -- the purpose of that day would be to receive the Settlement Proposal, hear from parties on the support of it and those who are not, and likely also procedurally establish a process for the unsettled items as they stand now, so that we can efficiently move forward.  And --


MR. TAYLOR:  Do you envision that that opportunity would happen on the 29th, as well?


MR. QUESNELLE:  I would ask for submissions on that.  We would certainly hope that it can.


MR. TAYLOR:  Okay.  Can we have one minute, please?


MR. QUESNELLE:  Yes, of course.


MR. TAYLOR:  Sorry, were you waiting for me to answer a question?  I forget where we left off.


[Laughter.]


MR. QUESNELLE:  You asked for a moment to consider something.  And I think what we were looking at:  Does the proposal --


MR. TAYLOR:  The proposal is acceptable.


MR. QUESNELLE:  -- make sense to you?  Is your client in favour of proceeding in that fashion?


MR. TAYLOR:  That's fine.  Thank you.


MR. QUESNELLE:  All right.  Thank you.


MR. MILLAR:  Mr. Quesnelle, just to be clear –-


MR. QUESNELLE:  Yes?


MR. MILLAR:  I am not sure if the 29th is set, but whatever would happen, at least some of the unresolved issues -- the extraordinary expenses, I think, being one of them -- would go to an oral component, perhaps on the 29th.  And the first thing we would do on that day would be any consideration as necessary, the Settlement Agreement, whatever happens there, we would then go on to whatever oral components to the hearing there would be?


MR. QUESNELLE:  That's right.


And I believe the Board, you know, in seeing what is on the record and understanding where I would like to have the record expanded before it decides, as an idea of where it would like to receive a more, you know -– evidence, and that is primarily the extraordinary expense element.


And the others, I don't believe we will be able to accommodate by the 29th.  There may be -- in this Procedural Order, I think the Board can instruct as to how it sees moving forward on the other elements as well, that we have a parallel written process, perhaps, for the methodology.


The averaging, the -- issue A, if we are going to hear the -- and again, the Board is open to submissions on this as to what parties feel that they need to do going forward on those unresolved issues, whether or not the Settlement Agreement said they hadn't come to a determination as to whether or not oral or written, the Board feels that it would like at least written on that one element, and that being the extraordinary expense.


Do others feel they need more oral hearing on the other elements?


MR. SHEPHERD:  Mr. Chairman, if the -- I think we generally agree that -- the intervenors generally agree they would like to cross-examine on the extraordinary event.


So we are on the same page on that.


With respect to -- two things.  First of all, there are four outstanding undertakings, and in the break we agreed that if the settlement is accepted, it is not necessary for the applicant to file those, because none of them were used in determining the settlement.


If the settlement is not accepted, then we may have to see them, if we are going to have a full-blown hearing on everything.


But if that is not the case, then we don't need to see them, and we think the Board should order that they don't need to be answered, at least until you have determined the Settlement Agreement.


With respect to the issue of the calculation of RRRP, we think that we need a record on this and we don't have one, and the best way to do it might be for an options paper to be prepared that sets out the possible issues and calculation methods which Board Staff could do


I wonder if they could comment on that.


MR. MILLAR:  Yes, that is what we are working on right now, I understand.  We do -- we will be preparing a document, essentially outlining certain options, which will -- Mr. Battista may -- I may ask him to speak if there are further questions.


But that paper, I understand, would include some calculations as to what the actual increase would be under the options.  I am not sure if parties would have questions on that document or not.  They would probably have to see it to know.


I am not sure we can commit to having that completed in time for it to be heard on the 29th if an oral component was necessary for that, but it is our intention to file such a document.


MR. SHEPHERD:  Our view is that if such a document is filed and sets out the issues thoroughly, then an oral component is not necessary for that.  We have all agreed that IFRS does not need an oral component.


MR. QUESNELLE:  So that particular issue could run in parallel, but not in the same schedule as the extraordinary event issue, then.  Okay.


On the IFRS deferral?  Any comments as to what we need to do on that?


MR. TAYLOR:  I think we have agreed that the record is complete.


MR. QUESNELLE:  Okay.


Okay.  Well, we will -- having heard that, the Board will prepare a Procedural Order laying out its next steps, and the 29th is currently -- I think we can confirm that, but that will come out in the Procedural Order -- the 29th is the date that we are looking at for oral component.


I do not believe it conflicts with any major hearings


MR. SHEPHERD:  We were told that Hydro One hearing is considering adding that day.


MR. QUESNELLE:  They're not, anymore.


[Laughter.]


MR. QUESNELLE:  That was an early -- they might still be looking at the 6th.  Okay.


So the -- yes, that is exactly what we're trying to do.  Ms. Hare is on the OPG and will be in that.  I am on Hydro One.  So we know what days we are available, and we will be looking at the 29th for this case, and then...


So that is open to us.  So that is what we will establish in the Procedural Order, and with the expectations of the production of evidence on the extraordinary event issue, as it stands now, and preliminary matter on that day will be the receipt of the new proposal and all parties to the proceeding will be aware of that.


And I think that will cover off our procedural fairness concerns.


MR. MILLAR:  Mr. Chair, I don't know if this would be dealt with by Procedural Order or perhaps just by agreement from the parties now, but obviously we will need to have the Settlement Agreement refiled.  I would think that could be done fairly quickly within the next couple of days, although I think the schedules may have to be updated as well.  I just wanted, either in the PO or understood, that the Settlement Agreement will be refiled several days before the 29th.


MR. QUESNELLE:  Comment on that, Mr. Taylor?  Take a moment.


MR. TAYLOR:  Mr. Chair, we have a problem, because Doug Bradbury, who does the schedules, who prepared the schedules and who analyzed the rate impacts, is away.  And he's not back until the 27th.


So I don't see -- you know, we could obviously file the proposal with that one section removed, but I don't think we could file it with the schedules updated until Mr. Bradbury gets back.


We could file the proposal, amended without the schedules updated tonight, and right when he gets back, he could update them.  That would be probably on the 27th or the 28th.


MR. QUESNELLE:  Is there sufficient clarity that we could provide, again, back to -- we want to be as transparent as possible, of what the impact -- with the proposal that you would be filing, can it be drafted in such a way that it demonstrates what the impact of this removal of the original proposal would be to that class of customer, without refiling the schedules?


MR. TAYLOR:  Not accurately.


MR. QUESNELLE:  There is a magnitude question here, I think, that we can within some –-


MR. TAYLOR:  Ballpark.


MR. QUESNELLE:  All I want to do is put the parties on notice as to what potential impacts they would have.


MR. BUONAGURO:  Presumably, you would be adding $92,000 to the revenue that is being allocated to them under the current schedule, to the whole class, so...


MR. QUESNELLE:  That would have been my expectation, Mr. Buonaguro.


MR. SHEPHERD:  That could go right in the Procedural Order.


MR. QUESNELLE:  Yes.


MR. SHEPHERD:  In which case they would have clear notice.


MR. QUESNELLE:  We could take notice, obviously, with the Procedural Order -– the proposal being refiled.  The Procedural Order could reflect the difference between the first and the second, if that is clear to us, that we could do that.


Then the Procedural Order would be the instrument in which that is communicated to all the other parties.


MR. TAYLOR:  Okay.


MR. QUESNELLE:  All right?  Thank you very much for that.  Anything else, Mr. Millar?


So we will -- the next step will then be the refiling of the proposal, and then we will turn around a procedural order as quickly as possible and outline what we have discussed here today as far as steps forward, primarily what the expectations are on the 29th, and we will also lay out -- if you could in your cover letter confirm what date you would expect to be able to file the schedules, we will communicate that, as well, in the procedural order.


If it is an expectation, that is fine, Mr. Taylor.  We won't hold anyone to this.


MR. TAYLOR:  We can do that.  We can say, on a best efforts basis, when we intend to file the updated schedules.


MR. QUESNELLE:  All right, thank you.  Again, that just heightens the importance of us being able to provide notice in the procedural order to the other parties as to what the magnitude of the impact on they as customers would be.  There is a bit of a corollary there.


Okay, thank you very much.  I think that concludes what we have to do today, and I appreciate everyone's contributions.  We will await your new proposal and issue a procedural order again as soon as practical.  Thank you very much.


--- Whereupon the hearing adjourned at 3:48 p.m.
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