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--- On commencing at 9:31 a.m.
Preliminary Matters:


MR. SOMMERVILLE:  Thank you very much.  Please be seated.

Good morning, everyone.  The Board has convened this morning in the matter of EB-2010-0279, which is an application by the Ontario Power Authority respecting its 2011 revenue requirement.  Today's proceeding is an issues day, the purpose of which is to determine the issues that will occupy this proceeding.

Are there any preliminary matters before we get under way?

The Board has one item that I think is of currency.  Let me just deal with it.  That has to do with interim rates.

I suppose the rates, Mr. Cass, for the Authority, January 1st is the witching hour, to some extent.  And I know that there is a suggestion that interim rates effective January 1st would be welcome.

I also understand that there is some opposition to the idea of approving the Authority's proposal on an interim basis, given that it does extend fees to a new category of payors who are not necessarily welcoming that development.

So the Board is suggesting that it may be worthwhile to make an order today respecting interim rates of the current rates in place, and also to indicate that with respect to a deferral account for the revenues associated with the -- or the architecture that you have described in your proposal, that a deferral account to manage that would be made available.  


Have I captured that correctly, Mr. Cass?

MR. CASS:  Yes, Mr. Sommerville.  I have seen the letter written on behalf of APPrO with respect to the interim fee proposal.

As far as the Ontario Power Authority's position is concerned, I have to say I've been so focussed on the issues, the other issues that will we will be addressing today, that I don't have particular instructions with respect to what you are now raising.  If you give me just a moment, I could consult with those who are with me and perhaps give you a better answer.

MR. SOMMERVILLE:  And if you need more time, that's fine, too.

My only thought was if we dealt with that interim rates issue, that might allow some parties to go on about other business.

[Mr. Cass consults with OPA representatives]

MR. CASS:  Yes, Mr. Chair.  I have consulted and I believe that what you have described is acceptable to the Ontario Power Authority, that the current fees would continue on an interim basis effective January 1st of 2011.

MR. SOMMERVILLE:  Just a further proviso that the Board would make available an opportunity for deferral account with respect to what may be considered lost revenue in the event your proposal were to be accepted.

MR. CASS:  Yes, thank you.  In fact, I think it is most likely to be the other way around, that the interim fee will be higher than it would be if the OPA's proposal were to be accepted.

MR. SOMMERVILLE:  Is there anyone who would like to speak to that subject?  Just press the little green button.

MR. RAMBERT:  Sorry about that.  Thank you.

MR. SOMMERVILLE:  The little green light should go on.  Mr. Buonaguro is lending his technical support.

MR. BUONAGURO:  You may have to shift over.

MR. RAMBERT:  My apologies.  It is Adam Rambert from -


MR. SOMMERVILLE:  You already changed your position, I see.

[Laughter]

MR. RAMBERT:  -- from Ogilvy Renault on behalf of APPrO, and I think that what has been decided this morning is acceptable to our client.

MR. SOMMERVILLE:  Okay.

MR. RAMBERT:  Thank you.

MR. SOMMERVILLE:  So unless there are any objections, the Board will make an order to the effect that the -- oh, Mr. Buonaguro?

MR. BUONAGURO:  Not an objection.  I want to make sure I understand the proposal.  So my understanding is that the original proposal from the OPA is that they were going to charge the higher rate -- sorry, the lower rate, which presumed that this new charge to, in particular, APPrO's clients would be in effect; and that this proposal is that now the existing rate would be interim, and then if the charge to, for example, APPrO's clients was approved, the difference between the higher charge and the proposed lower charge would be a refund to other ratepayers; and that difference would then be charged to, again, for example, APPrO's clients.

MR. SOMMERVILLE:  I think that is right.

MR. BUONAGURO:  Thank you.  That's fine with us.

MR. SOMMERVILLE:  It is symmetrical, I believe.  The Board will make that order, and Board Staff can create perhaps a written reflection of that order for the parties coming out of today's process.

The other point that I wanted to make is that I believe that Mr. DeRose is listening to us and will be speaking to us via telephone.  Mr. DeRose, are you there?

MR. DeROSE:  I am, Mr. Chair.

MR. SOMMERVILLE:  I just wanted to make it clear to all of the parties that unlike the Internet connection, this is a live and open channel.  So that in the interim, when the Board has breaks and so on, Mr. DeRose will be able to hear what is happening in this room and you should govern yourselves accordingly.  Sorry, about that, Mr. DeRose.

MR. DeROSE:   That's okay.  They don't have to govern themselves accordingly if they decide not to.  I will just listen in.

MR. SOMMERVILLE:  Without further ado, then, let's take appearances and we will get started.  Mr. Cass.
Appearances:


MR. CASS:  Yes.  Thank you, Mr. Chair.  Fred Cass for the Ontario Power Authority.

MR. SOMMERVILLE:  Thank you.

MR. ALEXANDER:  Basil Alexander, counsel for Pollution Probe.

MR. SOMMERVILLE:  Mr. Alexander.

MR. POCH:  David Poch, counsel for the Green Energy Coalition.

MR. RODGER:  Good morning, Mr. Chairman.  Mark Rodger, counsel for Hydro Quebec Energy Marketing.

MS. ABOUCHAR:  Good morning.  Juli Abouchar, Wills & Shier, counsel for LIEN, and I have with me Matt Gardner, associate at Williams & Shier.  Today he is observing the proceeding.

MR. SOMMERVILLE:  Thank you.

MR. BUONAGURO:  Michael Buonaguro, counsel for VECC.

MR. BRETT:  Good morning, Mr. Chairman, Ms. Taylor.  My name is Tom Brett.  I am here as counsel for the Canadian Energy Efficiency Alliance.

MR. SOMMERVILLE:  Thank you.

MR. MILLAR:  Good morning, Mr. Chair.  Michael Millar, counsel for Board Staff.  I am joined today by Michael Bell and Roy Hrab.

MR. SOMMERVILLE:  Thank you very much.  My name is Paul Sommerville, and sitting with me today is Karen Taylor, Board Member.

It occurred to me that the order of proceeding, Mr. Cass, would be for you to make your submissions; for anyone who is substantially in support of the OPA's submissions, to follow Mr. Cass; then intervenors with their submissions.

Having read the written materials that have been provided, it has occurred to the Panel that it may be appropriate for Board Staff to go first, insofar as its position appears to be sort of comprehensive, covering a number of issues, followed by the other intervenors, and then, Mr. Cass, you will have a right of response.

Is that order of proceeding satisfactory to everyone?  Very good.  Mr. Cass.
Submissions by Mr. Cass:

MR. CASS:  Thank you, sir.  It is my intention to be relatively short in these opening submissions.  The OPA, as you've mentioned, Mr. Chair, did file written submissions, and we did our very best to make those as comprehensive as possible.

I believe that everybody has seen them and has a chance to -- has had a chance to read them.  I don't propose to repeat what is in those submissions.  I would certainly be quite prepared to do my very best to answer any questions that the Board might have on those written submissions.

Instead of repeating anything that is in that document, I intended to address some comments to submissions that have been received from others, and I also intended just to open with a few comments about what the monetary makeup of the OPA's request to the Board actually is, just to be sure that there is no confusion when we talk about things like revenue requirement and operating budget and so on.

That was the extent of what I intended to do in opening.  But again, I would be quite happy to do what I can to answer any questions. 

MR. SOMMERVILLE:  Why don't you proceed as you have suggested and we will go from there?  Thank you. 

MR. CASS:  So as I said, Mr. Chair, I did think it would be useful at the outset just to ensure that there is clarity on the record from the very beginning of this case about the OPA's operating budget. 

I did see some reference in the materials to the fact that the revenue requirement, the overall revenue requirement has increased.  That certainly is true, but as the Board would have seen in the OPA's written submissions, the operating budget itself actually has declined by a small but not immaterial amount from 2010. 

Just to make sure that this is clear on the record from the beginning, I will provide a few more details about the -- how the budget is determined. 

For 2011, the operating costs, the operating budget is $64.1 million.  As well as the operating costs, the OPA also forecasts and budgets for some revenues in the form of fees and interest.  Those total approximately $2 million to leave what the OPA has called an operations revenue requirement of $62.1 million. 

Now, what causes that to increase to a number that is referred to in the evidence and in some of the submissions is the recovery of deferral accounts, and also amounts that are being amortized in accordance with previous Board decisions.  The total of those amounts is approximately $17.75 million, for a total revenue requirement of $79.85 million.

Now, out of that long recitation of costs, the point that I wanted to emphasize most strongly is that the operating budget itself is the $64.1 million amount that I started with.  That compares to the 2010 operating budget of $65.1 million, from which there was projected to be approximately $300,000 of revenue, for a net operations revenue requirement of $64.8 million in 2010 versus $62.1 million forecast for 2011.

These numbers, of course, are all on a forecast or budget basis.

So those are the numbers that will reveal why the OPA has indicated, in its submission, that in fact the costs are coming down for 2011 compared to 2010. 

Indeed, in the 2010 evidence, where the operating costs were at a budget of $65.1 million, the evidence in that case indicates that that amount was approximately level with the preceding year, consistent with what the OPA has said in its written submissions that the amount has been relatively stable over the recent years. 

I hope that will be useful as this case goes ahead, just to ensure that there is no misunderstanding, as different numbers are talked about in connection with the OPA's request to the Board. 

In terms of the submissions that the OPA has seen with respect to the points under discussion this morning, the two most substantive submissions are those of Board Staff, and Pollution Probe as well had some substantive comments that I would like to just address briefly.

First with respect to the Board Staff's submissions, there are some points of difference between what Board Staff has said and the OPA's written submissions, as others will have seen.  I did want to start, though, by saying that notwithstanding those points of difference, there are certainly aspects of what Board Staff has said that the OPA can find areas of agreement with. 

If the Board didn't mind taking a moment just to turn this up, there is a particular paragraph that I would like to point to, just by way of bringing out an area where there is much in common between what the OPA is saying and what is in the Board Staff's submissions.

This is at page 12 of the Board Staff document.  It is really the largest paragraph on the page.  I apologize for reading this into the record, but I did just want to emphasize some of the points in here that I think -- I won't say that there is agreement on the entire paragraph, but there are certainly points in here that the OPA I would think would strongly agree with.

So this paragraph indicates that:

"Draft Issues 1.3 and 1.5 relate to the actual initiatives the OPA proposes to pursue, and the milestones associated with these initiatives.  Board Staff recommends that the Board exercise caution in its approach to reviewing the OPA’s initiatives..." 

If I could stop the quote at that point, now, as the Board will have seen from the OPA's submissions, the OPA would put that a little more strongly than exercising caution, but certainly agrees with that proposition, that the Board ought to exercise that caution in any consideration that it might start a review of the OPA's initiatives.
I will carry on, then, with the quote. 
"...in particular the specific programs it chooses (or is directed) to undertake to fulfill its objectives.  As described above, the Board has no control over the funding for these programs, nor any clear mandate to involve itself in this area."

Now, this is where I could say, safely say, I think, that the OPA strongly agrees with Board Staff.  And in essence, this is the crux of the issue before us today, that there are proposed issues that would have the Board looking into matters over which it has no control, and indeed, no clear mandate.

I hope the OPA's position as to why that is so was clearly set out in the written submissions.  So that, in particular, is an aspect of what Board Staff has said in their argument that the OPA certainly has no difficulty finding agreement with.

And then just to conclude the quote:

"There are also limited remedies the Board can impose to correct any deficiencies it may find.  Board Staff recommends that, to the extent the Board adds these issues to the final Issues List..."
And I should emphasize that, I guess.
"...to the extent the Board adds these issues to the final Issues List, it scope the issues to ensure that any review is clearly tied to the Board’s section 25.21 powers."

In terms of that last sentence, really the main area of disagreement -- as the Board will be aware -- is that the OPA has submitted that the three series of issues, issues 1.3 and so on, should simply not be on the issues list, that they are just outside the Board's mandate. 

Otherwise, there is much in that paragraph that the OPA can agree with. 

Now, just before moving from Board Staff's submissions, I did want to touch on a couple of areas where I think there would be some difference. 

The first -- I don't know that you need to turn it up, but for reference it is the Board Staff's submissions at page 10 -- there's a suggestion here that in the initial years of OPA regulation, it was not unreasonable for the Board to take a conservative approach to its mandate, but that for some reason perhaps that this should be reconsidered at this point in time. 

First, but not most importantly, first this seems counterintuitive, at least to me, that when the organization has reached maturity, has reached a point where, in fact, its budget has been stable, its operating budget has been stable over a number of years and is indeed decreasing this year, that for some reason there would be consideration of a need for the Board to have a broader mandate.  That strikes me as counterintuitive.

However, the more important point is that it is the statute that governs.  It is section 25.21 of the Electricity Act that governs the Board's mandate.  That has not changed.

And notwithstanding whatever level of maturity the OPA may have reached as an organization, there is no reason to review a statutory mandate that has remained the same.  And in fact, the Board's past decisions were based on that statutory mandate. 

So that is one point of difference that I wanted to emphasize.

Another is on the next page, where Board Staff is discussing the value of this particular debate that we're having this morning, and indicates that a clear decision by the Board either way, one way or the other, will create certainty.

The OPA has some difficulty with that, simply because in the OPA's view, there is no uncertainty or lack of clarity in the previous Board decisions.  I believe that those decisions, and the OPA believes, that they are very clear about the Board's mandate, and they were clearly based on the statutory provisions.

So, you know, whatever the Board may think that it ought to do by way of a decision coming out of this proceeding, it is certainly my submission that the Board need not be driven by any concern that there is a lack of clarity in the past decisions.

While I am on this point about the past decisions, I did just want to touch on a few other comments that I think need to be appreciated by everyone participating in this debate this morning.

On this subject of the previous Board decisions, as was noted in the OPA's written argument, the last decision was only within eight months ago.

The OPA has prepared its case.  It's prepared its evidence on the basis of the approach that the Board took in a decision that was only eight months ago.

That decision did express some expectation of the Board for additional evidence, and the OPA did its very best to meet the expectations of the Board.

However, the OPA has not prepared a case to meet any sort of issues list that is such as the proposed one that is before us now. The OPA put its case together on the basis of what had been approved and what had been considered appropriate by the Board not very long ago.

Even more importantly, the OPA has not budgeted costs for 2011 to reflect a case of this magnitude with this number of intervenors, with this number of interventions and with this number of issues.

Much as some parties put forward that they now wish to participate in OPA cases to ensure that costs are kept to a minimum, there should be no misunderstanding amongst anybody that the costs of this sort of proceeding are not something that are even included in the OPA's budget.

Then the final point I wanted to make -- and these are just so that it is clearly understood within the room about the implications of where this sort of issues list is going, from the OPA's point of view.

The other point that needs to be kept in mind is that the OPA certainly is expecting to move into a major case in 2011.  That, of course, is the Board's consideration of the IPSP.  The OPA has planned for that.  It has planned for its resources to be devoted to that major case.  It has not planned for the sort of resources that would be contemplated by the issues list in this particular case.  Its planning has been very much focussed on a major case for the Board to consider the IPSP in 2011.

Anyway, the Board can attach whatever weight it wishes to those considerations, but I just felt it was very important for them to be clearly stated and understood by everyone.

Now, just in closing, I did want to, as I said, address Pollution Probe's written submissions.  That document, as well, contains some substantive comments that I think it is appropriate for me to respond to before Pollution Probe speaks, so that Pollution Probe will be aware of the OPA's position.

The Pollution Probe's submissions refer to amendments made by way of the Green Energy and Green Economy Act and suggest that, because of these amendments, perhaps that supports a basis for the Board reviewing its mandate in OPA revenue requirement cases at this time.

I would suggest to the Board that one might, in fact, come to just the opposite conclusion.  The reason I say that is as follows.  The Board has -- again, as I said, I think the decisions are very clear.  The Board has been very clear about what it perceives to be its mandate in OPA cases.

The legislature has to be taken to be well aware of the Board's decisions.  If the legislature had any concern whatsoever that the Board was exercising a different mandate than was intended in the statutory provisions, the legislature could have changed section 25.21 when it was making other changes.  It has not changed the fundamental section that establishes the Board's jurisdiction.

There is nothing to think that the legislature has formed the conclusion that the Board's view of its jurisdiction expressed in those previous decisions is any different than the statutory intention; that the section has remained unchanged and is the same as it was when those decisions were reached.

So those are the comments that I wanted to make in opening, Mr. Chair.  Again, I would be pleased to do my best to answer any questions.

MR. SOMMERVILLE:  Thank you very much.


MS. TAYLOR:  Mr. Cass, since the date of the Board's last decision, how many new directives has the OPA received from the Government of Ontario, the Minister of Finance?

MR. CASS:  Very good question, Ms. Taylor, and I don't know the answer off the top of my head.  Can I just have a minute, please?  Thank you.

Ms. Taylor, it is not as easy a question as even I thought.  Can we take that away and get back to you on that?  Would you mind?  Is that acceptable?

MS. TAYLOR:  Okay.  The next question follows from that, in that there were a significant number that did arise from recently enacted legislation --


MR. CASS:  Yes.

MR. SOMMERVILLE:  -- that did result in program changes that the OPA was offering.  And as that relates to your fees that we would be considering and the adequacy of your internal arrangements to address the program requirements, you are talking about stable or slightly declining operating budgets.

So notwithstanding the directives, the change in the programs, the Board is looking at your fees and the adequacy of the fees arrangement to ensure that the programs that result from those activities -- so are you confident that a stable to declining, marginally, operating budget, in fact you've got the right complement of staff and resources to design these programs effectively on a value per money basis?

MR. CASS:  Yes.  That is a very good question, Ms. Taylor.  Let me see if I can put together a coherent answer to that.

What you have described is certainly true and it is what the OPA has been experiencing for a number of years, that in fact those things happened, that there are directives, that its mandate changes.

The OPA, if I may say so, at least from my perspective, has become very adept at being fluid enough to be able to accommodate those directives and make sure that it works within its budget and makes it happen.  But this is precisely why it is not really a useful exercise in the revenue requirement case, even if it was within Board jurisdiction, which we say it is not, to get into a detailed examination of those programs or initiatives, because in fact the mandate does change with directives that come out regularly from the government.

The OPA, I think, has shown in recent years that, from a budgeting point of view, it has been able to establish its resources and have the capability to stay within its budget and accommodate those directives as they come out.  But certainly in my submission, it is not a useful exercise to look at particular directives and say, Now, what resources do you have for this?  What resources do you have for that?  Because they will change, even if it was within the Board's jurisdiction.

MS. TAYLOR:  So without looking at the directives and what they say, because, as you say, they are out of jurisdiction, how the OPA organizes its affairs and the fees that result from that, do you not think that the Board has any mandate to look at the organizational effectiveness of the OPA in the context of the cumulative amount of the directives and policy?

MR. CASS:  I think that the Board has -- certainly has a mandate to look at the organizational effectiveness of the OPA.  I think that is what the OPA's cases have been about in recent years, and that is what the Board's directive from the last case was absolutely about, was metrics and measures to look at organizational effectiveness, yes.

MS. TAYLOR:  Given the volume of directives that have come from the ministry and the -- well, fairly large change in policy, you feel that the Board's previous decisions capture or are reflective of the state of change in the industry at this juncture?

MR. CASS:  Sorry.  Ms. Taylor --


MS. TAYLOR:  Well, in a sense that a lot has changed since the last decision and a lot of things have crystallized in terms of direction going forward, policies, directives that, in cumulative, have been issued to the OPA and have created work for the OPA that will manifest itself in the fees application, dedication of resources.

So do you think that the Board's direction in the last several decisions that you referenced accommodate the state as we find ourselves in today, as we approach the next fees case? 

MR. CASS:  Yes, I do, absolutely.

Might I say this?  I must say I am at a disadvantage, and it is my own fault because I am not as knowledgeable about all the directives and change in mandate that you are referring to, but I can say this.

Coming into the previous case, the OPA had a change in its mandate, that as far as -- in my experience in the years that I have represented the OPA in these cases was by far the biggest change, which was the FIT program. 

It was –- it's hard for me to conceive that the directives that you are now referring to are going to have a bigger change to the mandate than the FIT program did, coming into the previous case. 

And certainly there was no difficulty, in my submission, in that case for the OPA to put together its operating budget on a reasonable basis -- I shouldn't say difficulty, but the OPA achieved it and certainly there were -- there were -- issues were raised about effectiveness of spending.  The OPA has not questioned that those are appropriate issues, and that was mentioned in the Board's decision.  The OPA has tried to address that in this case.

But that change to the OPA's mandate, through the FIT program, as far as my submission goes, it did not affect in any way the Board's ability to do just exactly what I described, to review that case, that submission, and to come to its own conclusions about whether it had enough information on effectiveness of spending. 

MR. MILLAR:  Ms. Taylor, I don't know if this assists or if it assists Mr. Cass.  I believe that the OPA did, in fact, file a list of all the minister's directives with its prefiled evidence, and it may not be necessary to turn it up, now but that is Exhibit A, tab 5, schedule 1, and it appears to be comprehensive.

MS. TAYLOR:  Do you have any questions? 

MR. SOMMERVILLE:  Yes, Mr. Cass, I guess the challenge that is clear in this process for today, establishing the issues list for this proceeding for 2011 revenue requirement is where that boundary lies. 

I think I can take it that your position pretty clearly is that as far as the program itself, that that is beyond the Board's jurisdiction, that the Board opining or approving or disapproving the program that the Authority is pursuing, whether pursuant to a directive or otherwise, that that is beyond the scope of our review.

That is your position, I think?

MR. CASS:  That is my position, sir, absolutely.  And on top of that, I can't imagine why the Board would want to do it, but that's another matter.

MR. SOMMERVILLE:  And we will hear whether anybody else thinks we should be doing it, either. 

But to get closer, perhaps, to what the boundary is, the idea that in executing the programs, the sort of value for money, the efficiency and –- well, I guess, you know, you could throw a lot of different words at it, but basically the effectiveness and efficiency of the Authority in pursuing whatever objectives it has been directed to follow or that it has pursued on its own initiative, do you consider that to be part of the Board's jurisdiction? 

MR. CASS:  Yes, I do, sir, but I should just make absolutely clear one qualification, if I could put it that way, with respect to what you said.

There are two aspects to spending on programs.

There is the actual program spending itself; those are the charges that under the legislation are deemed to be approved by the Board.  This is referred to in Board Staff's submissions.  That is the -- Board Staff calls it 97 percent of the spending. 

That, in my respectful submission, is not part of this case at all.  It is deemed to be approved by the Board.  Again, that is why I say I can't imagine why the Board would want to even go there, when there is a deeming that it has been approved.

But the other part of it, the 3 percent, what I would call and has been called in previous cases the organizational budget, you know, how the organization puts together its resources and budgets to achieve these things, yes, the efficiency and effectiveness of that is certainly part of this case.

MR. SOMMERVILLE:  Not simply organizationally, surely, but also in terms of the effectiveness of what you are doing.  If, for example –- and I am not suggesting that this is the case in any way, shape or form -- but if for example, the Authority was pursuing an objective, without getting into any of the specific objectives that the Authority may be pursuing, if the Authority was pursuing an objective and its objectives were completely nugatory with respect to that, would you consider that to be part of the Board's jurisdiction, to reflect within that 3 percent the organizational dedication, if you like, the dedication of resources within that 3 percent to be affected by that performance aspect?

MR. CASS:  Well, Mr. Sommerville, much as I can tell that you will be surprised that I will disagree with that comment, I don't think I agree that that would be within the jurisdiction. 

Let me be clear that the OPA's spending has to be on things that it has a mandate to do.  And if it has a mandate to do them, if the budget has gone to the minister and the minister has approved it, and it comes to this Board, for this Board then to say:  Well, one of those things, we just don't think that is going to be effective at all, we think that the program itself will have zero effectiveness, I don't --


MR. SOMMERVILLE:  That wasn't what I was getting at.

MR. CASS:  Okay.  I'm sorry, I misunderstood.


MR. SOMMERVILLE:  What I was getting at was, let's assume, we assume that the directive and the program that you are pursuing related to a directive is -- to tell you the truth, it may well be that we're completely indifferent to what that is, but in terms of the effectiveness or efficiency of pursuing that, if for example -- let's take it -- let me give it a concrete, and believe me, hypothetical, completely hypothetical context. 

For example, conservation and demand management activities which are an important role for the Authority, a number of important activities undertaken by the Authority, if everything or a substantial portion of what the Authority did in that context was completely nugatory, was a -- could only be described as ineffective and inefficient pursuit of the objective, without commenting on whether the objective is a good objective or bad objective, but that in pursuing that objective, the Authority was not efficient or effective, would you consider that to be part of the 3 percent that the Board has jurisdiction to deal with?  That some reflection of that ineffectiveness or that -– again, I am not suggesting that for a moment, but hypothetically as we try to define this boundary, would you consider that to be part of the 3 percent?

MR. CASS:  I think perhaps we are in agreement, Mr. Sommerville, but I should just be sure. 

So if the OPA is doing something and the Board considers it is either completely or virtually ineffective, it is not clearly -- it's not -- the Board can see it is not authorized by a directive, it's not in the business plan that went to the minister and was approved by the minister, it is just something the OPA is doing but the Board can find no ministerial approval, no government directive to support that, and the Board considers that that is ineffective, then yes, I think I would have to say that, yes, that is part of considering the effectiveness of the OPA spending.  The OPA is spending money ineffectively on something that has no approval or direction from the government to do.

MR. SOMMERVILLE:  Fair enough.  A slightly different case, I think you are describing a slightly different circumstance, where there is no directive or no -- there is no specific direction or, dare I say, authorization for the OPA to undertake an objective.  But let's assume that it is part of a directive.  Let's assume that the activity is covered by a, you know -- you have no discretion but to undertake it, but that you do so poorly, that you do so inefficiently or ineffectively.

Is that not part of the 3 percent?  Is that where the boundary lies? 

MR. CASS:  Yes.  Again, Mr. Chair, we're referring to a section that refers to revenue requirements, expenditures and fees.  And if, in its review of those expenditures, revenue requirements and fees, the Board were to determine that there is inefficiency in there because of what you are describing, then yes, I would say yes. 

MR. SOMMERVILLE:  Thank you very much. 

I think we had some -- Mr. Cass, do you have anything to add to your response? 

MR. CASS:  No, I don't, sir.  Thank you.

MR. SOMMERVILLE:  I think we had suggested that Mr. Millar, you would go next. 

MR. MILLAR:  Yes, thank you Mr. Chair.  You had suggested that if anyone was in active support of the OPA, they might go next, but I am not aware if there is anyone in that position.

MR. SOMMERVILLE:  Mr. Cass, do you have any friends in the room?

[Laughter.]

MR. CASS:  I certainly wasn't expecting any, sir.

MR. SOMMERVILLE:  How about you, Mr. DeRose?

MR. DeROSE:  I hope so.

MR. SOMMERVILLE:  That you have friends in the room, but the question is --


MR. DeROSE:  Referring to the friends.  No, no, we will go after Board Staff.

MR. SOMMERVILLE:  Thank you.  Mr. Millar.  You are on your own, Mr. Cass, obviously.
Submissions by Mr. Millar:

MR. MILLAR:  Thank you for that, Mr. Chair.  What I propose to do is, like Mr. Cass, I don't intend to go through my prefiled submissions in any -- to any great extent.  I will spend perhaps three minutes providing a very high-level overview.

I will then go to the OPA's prefiled submissions, and then I will probably make a couple of comments about what we've heard from Mr. Cass this morning.

So I will start with a general overview of Staff's position that you will have seen through our prefiled materials.  It has been suggested Mr. Cass has no friends in the room, but perhaps, as he said, there are, indeed -- there is indeed a level of agreement between Staff and the OPA, and indeed perhaps some of the other parties in the room.

As Mr. Cass has pointed out, I think at the higher levels, we are generally in agreement with what they say.  It is when you perhaps dig down to some of the specific issues we may take a different tack and a different view on a few matters, but at the higher level, I think there is a broad degree of agreement between Staff and the OPA.

So I will -- let me give you a quick overview of our submission, and, again, don't hesitate to cut me off if you think I am spending too much time on things you have already read.

MR. SOMMERVILLE:  We won't.

MR. MILLAR:  But it is my submission that the OPA -- one of the reasons we are struggling with this issue today of what the issues list is is that the OPA case is an unusual case.

In my submission, it is unusual for two reasons.  The first is the nature of the statutory provisions, and I think everyone in this room will agree that the Board is a statutory tribunal, a creature of statute, and is therefore bound by the statutes that give it its powers.

But unlike the Board's powers in, for example, a rates case or even an OPG payments case, the limits of the Board's powers under section 25.21 of the Electricity Act are more circumscribed, and indeed I think it would be fair to say the Board has less powers under that provision than it would, for example, under section 36 or section 78 of the OEB Act.

The reason for that is that, unlike in those cases, the Board's powers here are essentially limited to either accept the OPA's fees as they file them, or reject them and I guess send them back for further review to the OPA with perhaps some recommendations.

We have no independent power to set rates, other than those -- pardon me, set fees other than those filed for by the OPA.  Obviously that is very different than our powers in a rate-setting context.

The only other entity that is similar in that regard is the IESO.  I think Mr. Cass pointed that out in his submission.  The provisions in the Electricity Act for the IESO essentially mirror those for the OPA.

But there is another thing that makes the OPA different, and, in this context, I think it is unique, and that is again something Mr. Cass referenced.  The Board is only actually charged specifically with reviewing 3 percent of the OPA's expenditures.  Fully 97 percent - I take it this from the OPA's business case - is what I would call program spending, and these are the charges that they recover, which I assume everyone here agrees the Board does not have power to set those, in any event.

So as I say, I think this is unique.  There is no other entity regulated by the Board in which we don't have control or set the vast majority of the money, for lack of a better word, that that entity will spend over the course of a year.

So this unusual setup gives rise to a real tension, and I think that is what we're discussing here today, and it is:  What is the scope of the Board's review?

I submit, in my prefiled submission, that we have to assume that the legislature intended that this review be something more than a perfunctory review or a rubber stamp.  It couldn't have been their intention that we sort of just add up the numbers and make sure they didn't make any mistakes, and then give the Board's seal of approval.

So my submission is we do have to take a close look at the fees, and, to some extent, that may require a look at the broader initiatives of the OPA.

Clearly we don't have any power over the charges themselves, but we do have control over the fees which relate to the management of those programs.

And I am not certain you can review the management of those programs without undertaking at least a high-level review of what those programs are and how it is that the OPA goes about implementing them.

Mr. Cass addressed one of the comments -- I think it is page 12 of the Staff's submission, or maybe it was page 10.  It was Staff's comment that even if the Board ultimately decides to not make any adjustments to the previous issues list, there will be some value in this, in that the Board will be making a clear statement to the industry.

Mr. Cass suggested that that is not necessary; we already have a series of decisions in that regard.

And I don't think he is wrong in that, but I would reiterate that I think, given the very unusual nature of the OPA, it is stated indeed in the business case from the OPA -- or, pardon me, the business plan, that the Board regulates the OPA.  That's true, but, again, given the very perhaps -- given that we only have active regulation of 3 percent, if someone were to read that sentence in isolation, I think they might be misled, in fact.

Not for a second am I suggesting the OPA intended anything of the sort and that the statement is not inaccurate.  But this is a case unlike any other, where the Board's review may be very limited.  We will discuss the extent to where it will go, but I think everyone would agree it is more limited than the way we regulate other entities.

So to the extent there may be any misunderstanding in the industry or, indeed, amongst the public, obviously the OPA is becoming more and more prevalent and more -- you will see it more in the papers, perhaps, for good or for ill than you may have in the past.  I don't think the Board can say too many times where the line is.  I think that would be helpful to everyone.

What I propose to do now is rather than take you through our specific recommendations on the specific issues - you will have seen those - I will probably pick that up when I talk about the OPA's specific proposals.  I think the differences there, we will highlight where a submission needs to be made.

So I am going to move into the OPA's submissions.  I will start at the general level as opposed to the specific issues.

As I said before, I think when you read through our submission and the OPA's submissions, there are indeed a lot of areas where we are in agreement.  I won't repeat those now.

If you look at page 1 of the OPA's submission, the second paragraph -- pardon me, the last paragraph, the second sentence, they're speaking about the minister's approval or deemed approval of the business plan.  They say:
"Once the Minister has approved the business plan, the legislation does not provide for a second process whereby the Board also approves the OPA's strategic objectives, initiatives and activities."


Frankly, I think Board Staff is, by and large, in agreement with that and it was -- there are some issues, and we will talk about the specific issues in a moment.  To the extent it looks like it is suggesting we do that type of review, my suggestion would be that the issue be scoped to prevent that and to be clear that that is not really the role of the Board.

The Board's role is to review the fees.  Again, where that -- where the line will be drawn on what questions are allowed in examining those fees we can discuss, but it is not meant to review whether or not the OPA and the minister, through his approval, have chosen the right objectives.  That, I don't think, is the role of the Board.

Throughout his prefiled submission, and then again in his comments today, Mr. Cass and the OPA make some comments about previous decisions and cases by the Board.

Indeed, Board Staff quoted many of these same decisions in our submission.  Mr. Cass's suggestion to you is this is well trod ground.  He made a point that the OPA, I guess, running opposite to our suggestion, that since it is a more mature entity now, in fact we may need less review, because we've gone through this enough times.  We've built up a backlog of cases and some expectations.

I don't disagree with any of the cases he has quoted, obviously - we quoted the same ones - and his point that the OPA has been around a while, so maybe that wouldn't necessarily lead you to take a fresh look at things.  Maybe that is not a bad point either, but I would like to make the point that the Board is not bound by its previous decisions.

I don't think anyone will disagree with that.  There is nothing improper with the Board's taking a second look at any entity it regulates, whether it be the OPA or Enbridge, for that matter.

Indeed, I would suggest it is probably healthy from time to time for the Board to take a substantial review of the manner in which it has been undertaking its cases in the past, if for no other reason that the Board may well decide, through this issues list, that it had gotten everything right all along.  That is certainly a possible outcome of this proceeding.

But if that is the case, my submission is that is a useful exercise to undertake from time to time.  And, again, given the OPA, as I stated before, is not like other organizations, it is probably not a bad idea from time to time to review not just our jurisdiction, but the manner in which we undertake our reviews. 

I would like to move now to a discussion of the specific issues and, in particular, the OPA's comments on those.  I think this discussion starts at page 6 of their prefiled submission. 

I won't go through this in complete detail, only where there is something we in particular agree with or disagree with.

You will see the OPA, like Board Staff, has divided the first -- I guess it is five issues into six issues under each.  They mirror each other throughout, so when I discuss issue 1, 2, 3, 4, 5 and 6, that is what I am talking about.

For issue 1 and issue 6 -- and by that I -- just for example, I mean 1.1 and 1.6, the OPA has suggested that there appears to be some overlap between these two issues.  And frankly, I think they may be right about that. 

Clearly, they're talking about, at least generally, the same thing, and perhaps, depending on how you read it, exactly the same thing.  So Board Staff is not terribly fussed whether or not issue 1.6 remains on the list.  I think the OPA has suggested it come off.

To the extent that we can agree that those issues are subsumed in issue 1.1, I don't think that causes Board Staff any difficulty. 

With regard to issue 2 or 1.2, for example, I think this was copied directly from the previous cases.  The OPA has not made any comments on it, so I am assuming that that means that they are fine with that issue as written.  And Board Staff feels the same way, thinks that should go into the final issues list.

Issue 1.3 or issue 3, Mr. Cass spent some time discussing that.  This gets back to my comments earlier.  I have to confess I have some sympathy with the OPA's views on this, and in Board Staff's view, this issue as written is getting close to the line with regard to the Board's jurisdiction.  I don't have much more to say on this issue.  I think some of my other friends may pick this up a little bit more, but I guess all I would say on this three series of issues is that to the extent the Board accepts this issue or a similar issue, a similarly written issue for the final issues list, it would be clear, again, that the Board's jurisdiction is grounded in section 25.21 of the Electricity Act, and our review -- or our powers relate to the fees.

MR. SOMMERVILLE:  So your suggestion here, Mr. Millar, is that the Board has no jurisdiction -- correct me if I am misreading you -- that the Board has no jurisdiction to make any assessment reflected in the revenue requirement related to the allocation of resources to the activities under each of the initiatives? 

MR. MILLAR:  No, I'm not saying that, and I will pick that up under issue 1.4.

MR. SOMMERVILLE:  Okay. 

MR. MILLAR:  What I am saying -- I am just picking up my comment and Mr. Cass' comment from before -- that the actual objectives are set by the OPA, and then I guess approved by the minister or deemed to be approved. 

In my view, that is not really the Board's role, to second-guess what those objectives are. 

You did have a helpful exchange with him on the initiatives, and I would say, for example, if there was an initiative proposed by the OPA that was not grounded in their statutory powers and there was no directive around that, in a case like that, perhaps the Board could look at that and say:  Listen, you just have no power to go after this at all.  This is not your -- say they had a program, you know, to provide fishing licenses for disadvantaged youth -- which we would all agree is a laudable program, no doubt, but perhaps not something the OPA should be concerning itself with -- in a case where what they're proposing to do, their actual initiatives have nothing to do with their statutory powers or not tied to any directive, in that case and in that case only, I would suggest you would look at that because presumably you would want to make a disallowance for fees, to the extent that anything was allocated to those types of things.

But absent that, I don't think it is the Board's role to look at the OPA's objectives. 

MS. TAYLOR:  Sorry, just to clarify, because when you originally made this statement, you're talking about there are directives and policy that the OPA has to undertake.  They set strategic objectives that are approved by the minister that are, in your submission, beyond the scope of the Board.  Those would then distil down into organizational objectives and work.

So are you making that distinction that unless the initiative is clearly not reflected in the strategic objectives of the OPA that have been approved by the Ministry and outside of the scope of the Board, that other than if it is inappropriate and not reflected in those objectives, that we cannot pursue it? 

MR. MILLAR:  Well, I think the further you drill down, I think the Board's powers tend to increase, if I can put it that way.  Obviously, we don't have any say over what the directives are.

MS. TAYLOR:  Right.

MR. MILLAR:  And the governmental policy through statute. 

The OPA –- then, I guess, the level below that, the OPA has set its objectives.  My read of the objectives is they more or less follow their powers from the act.  I am not sure anyone disagrees with that.

Again, the minister has reviewed that, as well.

MS. TAYLOR:  Mm-hmm.

MR. MILLAR:  I would be surprised if anyone made a serious argument that we should have some oversight authority over those objectives. 

Then you get into the initiatives, which -- I guess I am not sure in my mind if there is a distinction between the initiatives and specific programs, or if the initiatives are a group of programs. 

But I think the Board would want to be satisfied that the initiatives being pursued are -- you know, do match the objectives and that they follow that, but to do that only in clear cases, I would think.  The initiatives, as I understand it, are in the business plan, and those have been reviewed by the minister, and I think there has been some oversight of that already.

So I would think only in clear cases where we felt that the initiatives didn't fall under the OPA's powers or through a directive or something of that nature, or didn't fall under the objectives, that the Board would take any interest in that, by and large.

But I can see that the further -- the further you drill down, it becomes a bit more amorphous, frankly, and there may be a bit of wiggle room at that end. 

MS. TAYLOR:  So just to be clear, then, you're suggesting that provided the initiatives match the strategic objectives which then fall out from ministerial directive and policy and are empowered, that the Authority is empowered to do these things, that our review of the initiatives is restricted to whether or not they match? 

MR. MILLAR:  Yes.  But I would also say we would have powers to -- I am going to talk about allocation under issue 1.4.  But we would have the power to look at how the OPA used its fees in undertaking those initiatives.

MS. TAYLOR:  So the relative weight of the initiatives in terms of how they push work through the Authority is subject to 1.4, then, as opposed to 1.3? 

MR. MILLAR:  That would be my submission.  Again, there may be some overlap between some of these issues; it is not always a clearly defined line.

MR. SOMMERVILLE:  Just for clarity on that, the initiatives, to the extent that the initiatives are part of the business plan which is reviewed and approved by the minister, is it your view that that takes them beyond question?  And I am taking it that the initiatives -- and this is an evidentiary matter, but if no one objects I would like to get some indication.  I think it is probably easy to give, that the initiatives are, in fact, part of the submission to the minister and that the minister does approve those.  I am getting an affirmative answer on that side.

So to the extent that the initiatives under the strategic objectives are, in fact, part of the business plan that is approved by the minister, is it your view that they are kind of beyond, as programs, beyond reach of the Board for criticism or some kind of disallowance or whatever with respect to revenue requirement? 

MR. MILLAR:  Well, I may have to, after the break, give you a final answer on this, because I want to make sure I have proper instructions on this.

MR. SOMMERVILLE:  Okay.

MR. MILLAR:  I think I know the answer to that.  I would say, whatever my answer is, the budgets associated with initiatives, the internal budgets, i.e., the 3 percent, I think that is fair game.

But I may have to come back to you with an answer to your first question, sir.

MR. SOMMERVILLE:  Fair enough.  I'm not sure it is that big a deal, but...

MR. MILLAR:  Well, I will seek instructions, and perhaps after the break I may be able to provide you with more.

With that, I will move on to issue 1.4.  This is an area I think we do have some disagreement with the OPA.  You will see in their comments - I am going to provide a summary, and if I misstate anything, I am sure Mr. Cass will tell me in reply - but essentially what the OPA is saying, they don't necessarily track the specific way that their fees are allocated to specific initiatives or objectives or programs.  They have a number of staff who will work on a variety of different initiatives, and frankly, they don't necessarily track it to the level that would allow us to do this type of review. 

Now, in Staff's submission, that may be true, and the Board may ultimately decide that that is fine, that it is not really possible or it is not worth the effort to track internal costs in that fashion.

But in my respectful submission to the Board, that doesn't mean this shouldn't go on the issues list.  Our submission is that that this is something the Board may wish, or, you know, parties, Board Staff or the Board itself may wish to ask questions about.

As I say, the ultimate decision may be the OPA is doing everything exactly right and it is not really practical to track things in a more comprehensive fashion, but my view is that that doesn't mean that it should be excluded from the issues list.

Issue 1.5 of the OPA makes a suggestion -- I think they had some concerns about the wording, as it currently states -- and I say 1.5, but of course I mean the entire point 5 series.  It says:
"Are the 2011 milestones associated with Strategic Objective #1, reasonable, appropriate, clearly defined, and measurable?"


I think their suggestion to you is that "clearly defined, and measurable" come out.

Frankly, the Board Staff isn't too concerned about that.  Probably the words "reasonable and appropriate" would be sufficient.  But, again, we would be in the Board's hands on that.  Not terribly concerned about that either way.

Issue 1.6 I have already spoken about.  That is the issue that arguably is subsumed in issue 1.1.

And I think that brings me to the efficiency metrics, issue 6, and, in particular, issue 6.3.  The OPA has expressed a concern here - and you will see this on page 7 of their submissions - that as currently worded, this issue suggests that the hearing will review the efficiency and effectiveness of the actual programs themselves, and I think this takes us back to the conversation that both of you were having with Mr. Cass.

I think, to some extent, we may be in at least partial agreement with the OPA here, in that it should be understood that the review that is undertaken relates to the efficiency and performance with regard to the OPA revenue requirement and fees; in other words, that 3 percent.

But as both of you have pointed out, and I think many people in the room will recognize, this is where it gets a little bit tricky.  In some cases, it may be necessary to look at how those programs are actually performing in order to understand if the OPA's fees are being used effectively.

Just again, I am going to pull an example out of the air that by no means is meant to reflect anything other than an example.  But they -- let's just take, for example, they are planning on spending something like $1.5 billion on procurement over 2011, I believe.  If the numbers are wrong, it doesn't matter.  This is purely for illustration purposes.

It may turn out that they end up only spending 10 million, 1 percent, 2 percent, 5 percent of that amount, and I would think that that would be something that the Board would have to be interested in.  There has to be -- we are reviewing the fees, but to the extent there is a nexus between the fees and in order to understand if those fees were used effectively, I think in some cases you may have to take at least a high-level view of the performance of their specific programs for which the charges are used to understand if the fees were spent effectively.

So I'm sort of half in agreement with the OPA and half, perhaps, not on that.  I think there is some room for a look at the broader program spending, as long as it is clearly tied to the OPA's fees.

Mr. Chair and Ms. Taylor, I believe issues 7 through 9 the OPA I think is in agreement with those.  I didn't see any comments on them, in any event.  So it would be our submission that those should go on to the final issues list as written.

If you will just give me one moment?

And subject to any questions you have, those are my submissions.

MR. SOMMERVILLE:  Thank you.  Who would like to go next?  Mr. Rodger, I see you...

Submissions by Mr. Rodger:

MR. RODGER:  Thank you, Mr. Chairman.

Firstly, Mr. Chairman, I don't mind in the least being referred to as being a friend of Mr. Cass, so we can clear that up.

My client, Hydro Quebec Energy Marketing, we have a narrow interest and focus in this case, and it is the new fee that's been identified in proposed issue 7.2:
"Is the proposal to recover OPA fees from export customers reasonable and appropriate?"


As I said, this is a new fee that would either be approved by you or sent back to the OPA for further consideration.

As my friend from Board Staff has said, this issue appeared on the Board's issues list.  It doesn't seem to be changed, and seemed to be adopted by the OPA in its revised issues list.  I am not aware of any party objecting to it.  So my submission is it should be accepted by the Board.

For the Board's information, although it is not an issue for today, just to let you know that Hydro Quebec Energy Marketing is considering filing its own evidence on this issue.  So any discussion that comes up about written or oral, I thought I would put that to you and we will follow the direction that the Board points us in.

Also, if I could mention that since this is our only issue, I haven't heard of any objections, but if this were to be adopted, I would just ask the Board's permission to take my leave today, given that this is our only area of concern.

And those are my submissions, sir.

MR. SOMMERVILLE:  Thank you, Mr. Rodger.  Just with respect to the proposal to file evidence, I would ask that you work closely with Board Staff.

This is, among other things, a scheduling issue.  Of course there will have to be an opportunity for exchange of interrogatories on the evidence, or maybe that requirement may arise.

So just I just urge you to be able to communicate with Staff at as early a point as possible as to your timing for that, so that we can start to build that into scheduling.

MR. RODGER:  Yes.  Will do, sir, and that's why I wanted to at least flag it for the Board's attention today.

MR. SOMMERVILLE:  Thank you very much.  Mr. Poch.
Submissions by Mr. Poch:

MR. POCH:  Good morning, Mr. Chairman, Panel.

I will try to be brief.  I gave notice to my friend and the other parties that there was one matter that hasn't really come up in the written exchange between Board Staff and OPA, and that is that strategic objective 2 refers to conservation identified in the integrated plan, but fails to mention the CDM directives, which is of course, in fact, all that OPA is pursuing at this time, there being no integrated plan.

So I don't have an actual proposal on how to address that.  Either we could try to change the wording of the various series 2 issues, or perhaps just put an issue in or an overriding issue, which is:  Do the strategic objectives appropriately reflect the OPA's legal mandate?

And that, I guess, would of course -- it leaves open the question of what the legal mandate is, which is the debate we have heard so much today.

So in that sense, I disagree with Board Staff's comments earlier that the Board must take the strategic objectives and the wording of the initiatives as a given, the minister having reviewed them.  My position is, no, you don't.  The test is:  Is the OPA spending its administrative budget, its 3 percent, in an effective way to fulfil its -- the tasks that have been assigned to it by the statute and the directives and, ultimately, when we get there, by the approval -- by the approved integrated plan.

MR. SOMMERVILLE:  And you are suggesting that the wording that exists for this objective now suggests that it is limited to the -- to matters arising from the integrated plan?

MR. POCH:  Right.

MR. SOMMERVILLE:  And that it necessarily must be expanded?

MR. POCH:  Yes, because it just makes no sense in today's context.  So I think that is presumably -- it may be a little more than a drafting error on OPA's part, in my submission, but nevertheless I think that is an example of why this Board must have some broader jurisdiction than to simply have to take these pronouncements of objective and initiatives as carved in stone.  Now --


MR. SOMMERVILLE:  Just on that point, the actual status of the integrated system plan, I know that there is a new filing that is anticipated in the new year.  But does that mean that the old filing is spent at this stage?  Is there in fact an IPSP in front of the Board?

MR. POCH:  Perhaps, Mr. Chairman, I could offer my comment just to let Mr. Cass respond to both you and me at the same time.

Our position is that there was a proposal put before the Board, but there is no approved plan, and clearly that proposal is in effect been withdrawn.

MR. SOMMERVILLE:  We know there is no approved plan, but whether that -- whether the initial filing has somehow been withdrawn or whether it is in a kind of suspension is -- Mr. Cass?

MS. TAYLOR:  Just before you answer that, there is a follow-on question, that under the review of the IPSP, the Board was to have reviewed, in a manner, the procurement activities of the OPA, which constitute a significant portion of the total revenue requirement for 2011, part of that 97 percent.

So having those programs not reviewed by the Board as part of an integrated IPSP, how does that affect the Board's mandate with –- you've said several times you don't know why the Board would want to review that 97 percent.  In any event, the Board did have a statutory requirement to review the procurement matters in its attempt to approve an IPSP.  We have not done that, or it is not completed.

How does that change the area that we're talking about today?  You might want to address that, as well. 

MR. SOMMERVILLE:  That may be a bit of an ambush, I think, Mr. Cass.  We will give you an opportunity to address that.

I think the question simply is:  Are there any implications associated with the -– again, this is the best word, but it is not laden with any meaning particularly, and that is where the Board's review of the procurement process has been frustrated because of the suspension or withdrawal of the IPSP, that the procurement review happens.  I think the statute provides that the procurement review happens after the IPSP is approved, and that from that point forward, the procurement process is subject to Board approval, and the contracts entered into are bound to be consistent with it. 

I guess the question is, I think -- to paraphrase my colleague -- are there any implications arising from the fact that the IPSP is in suspension or has been withdrawn or whatever status it has, other than being approved?  Are there any implications for this proceeding arising from that?

In fairness, you should have some time to think about that.

MR. CASS:  Well, I will --


MR. SOMMERVILLE:  If you need to.

MR. CASS:  Well, I will do my best to answer, if you wish, sir.

MR. SOMMERVILLE:  If you need it.

MR. CASS:  I don't know whether it is the answer you're looking for.

First, I think it is clear, as you said, there is no approved IPSP.

Second, I do not think that the IPSP that was filed before the Board has ever been withdrawn.  It is sitting there as a pending IPSP, not approved, that is going to be overtaken before approval by a second IPSP.  That is my assessment of that situation. 

As far as approval of procurement processes is concerned, it has been a while since I looked at the statutory provisions on that particular aspect of the Board's mandate, but it certainly is my distinct recollection that what the Board approves is the processes.  It is not the programs, the 97 percent of spending that Mr. Millar has referred to that the Board reviews in that context; it is the procurement processes that would be reviewed when that ultimately is concluded. 

And then the final question was, to the extent to which all of that has implications for what we're discussing today, I don't know that it does, beyond what I said to the Board already, that in considering certainly the OPA's resources and budgeting and costs for a revenue requirement case with potentially a much wider scope, that I think it should be borne in mind that the OPA has already very much focussed on the resources that it will need for this other case.  It is really just a resourcing and cost point of view, in terms of what will happen in 2011 as between the two cases. 

MR. SOMMERVILLE:  Thank you.

Mr. Poch, we interrupted your submission.

MR. POCH:  I think I can say I agree with my friend what the Board has to do is to approve a procurement plan, which is the various mechanisms, safeguards that OPA will have to adhere to in procuring, and I don't think there is any dispute in the room that the actual -- the Board isn't actually approving the OPA's contracts with whoever, when they go out and buy some megawatts.

But again, that procurement plan did not get -- has not received approval, is in suspension.  The application is in suspension, at least at the moment.  And that just highlights the point I made a moment ago, which is the strategic objective, which refers to activities pursuant to an IP -- to a plan.  It makes no sense in the current context.

The only authority OPA has to procure is procured under the directives.  So it surely must be, the strategic objective must surely be read to or altered to read -- and the directives, and its statutory mandate. 

Now, it would seem that the argument you've heard from OPA, which is that you are -- on the point 3 series issues, at least, and arguably the point 5 -- is that the minister has looked at this.  It is part of the business plan.  Therefore, you can't question it. 

So I presume they would take the same position with respect to my suggestion that you look at least at the adequacy of the framing of the strategic objective.  You can't question that, either. 

And I will discuss these together in the interest of brevity.  And I think it is the guts of the debate today.

Surely -- and our position is surely the minister's approval of the business plan does not oust this Board's jurisdiction, and this Board's jurisdiction flows from the Act's requirements of review of expenditures, revenue requirements and fees, and the statute breaks those -- lists those three phrases.

It is not just you are approving the fees.  You are approving the expenditures, revenue requirements and fees.

And in turn, all of that must be interpreted in light of the Board's objectives, including the new objectives, recently added objectives, that the Board is charged with promoting conservation and promoting renewables in its regulatory -- when it is exercising its regulatory role. 

If the minister's assent were the end of the matter, we should all go home, because for example, if you look at the business plan that was laid before the minister -- and since he didn't reject it he, is presumed to have accepted it -- that is filed at Exhibit A-2-1, at page 50 we have a financial outlook which includes the fees, not just the 97 percent.  It includes the 3 percent.

So if that is -- if the minister's review of and acceptance of that ousts the Board's jurisdiction, you have no jurisdiction.  That can't be right.  That cannot be the intent of the legislature. 

The only way to interpret the statute sensibly, in our respectful submission, is that the -- while the Board should show, obviously must show reasonable deference to the minister's acceptance, you should take -- the interpretation that I would urge is that the minister should take -- is taking comfort in the fact that the Board's reviewing the matter, and isn't intended to narrow the Board's review.

And if the Board reject the revenue and spending plan, then the OPA can propose an amendment, presumably, in light of the Board's thoughts and recommendations, and presumably will seek the minister's assent, and then come back before the Board.

So what is the limit on the Board's authority? 

Now, it is true that it is appropriate to note that the statute in 25.20(4) deems the OPA's costs of procurement as having been approved by the Board. 

So I think that is where we all agree.  The costs of procurement are nothing this Board is asked to review or comment on. 

So in the example of OPA's management of the FIT program, the Board isn't reviewing the price it pays generators or the scale of the program, if that were, in fact, directed by legislation, which it is not, so it is perhaps a bad example, but the Board -- but OPA does have to do a whole range of activity to make the FIT process work, and that range of activity is what the 3 percent is funding. 

It is reasonable for the Board to say:  Well, is it doing a good job in the spending of its 3 percent?  And the only measure of that is how well has it accomplished the tasks that it is charged with, which is in that particular example running a FIT program.

And that, in short, is our view of what the Board's mandate is. 

Now, let me say we agree this isn't the IPSP, and it is not the place to design a FIT tariff or a CDM program.  But to test the adequacy, the efficient allocation, the appropriateness and the efficiency of spending of the -- what I will call the administrative budget, surely the Board has to have information about the purposes of the spending.  And I think this is the crux, the achievements or failures to date, and at least at a high level, why, if there's been a failure, there has been and what's being done to remedy that.

So we don't want the Board to engage in a redesign of the details of the refrigerator buy-back program, but we do want to ask, we do want the Board to ask:  Has the OPA effectively budgeted and spent its revenue so that it has and it will meet its directed -- in the case of CDM, its CDM targets, for example?  If not, what is being done about it?


Let me give you two examples just to put a little meat on the bones, and we submit these are examples where -- that the Board has jurisdiction to look into.


The FIT program has an economic connection test, or ECT, which is simply a step in the chain of evaluation and project approval for many of the projects where the transmission isn't already up to snuff.


OPA -- don't take my word for any of these dates.  These are just from memory, and of course would be a matter of evidence if we look at this.  But my recollection is that they have repeatedly delayed the first ECT date, as it has become known.  It was some time last year, and then it was going to be the spring, and then September, and then November.  And now we see in the filing it is expected in the second quarter of 2011.


Our submission is the Board should be able to ask:  What's the problem?  Is this a staffing issue?  Is it a problem that OPA's -- out of OPA's hands?  Is it a problem at Hydro One?  What is being done to remedy this?


Is the enunciation in the -- in OPA's description of its initiative - that is, the second quarter of 2011 - reasonable and appropriate?  Is the initiative clearly defined?  For example, what does 'results available in the second quarter' mean?  How soon thereafter will projects be procured?  Does that mean we're going to actually have traction on the ground, or are we going to have further delays?  In other words, are we getting value for the $80 or $62 million that is being spent running these programs, running the FIT in that example.


A second example is with respect to CDM.  We have on the public record the environmental commissioner's report on 2009 results, which recites OPA's projection provided to the ECO that OPA is predicting it will fail to meet its 2010 CDM target.


I think it is reasonable that the Board should say, Well, why?  Is it a budget problem?  Is it an organizational problem?  Was it a forecasting problem?  Is it an external problem?  Everyone agrees CDM is cheaper than supply, so is OPA being penny wise and pound foolish, for example, in its allocation of staff and resources in its request to this Board for its revenue?


And what changes has OPA made to address this so that we have some assurance that the OPA is fulfilling its legal mandate, and the Board's approval of its administrative budget is helping assure that.


Related to a more specific point here, related to the strategic objective 2, we don't see anywhere in the list of initiatives developing and refining plans to achieve CDM.


So I am trying to give an example where, you know, the wording of the initiatives, not just of the strategic objectives, may be inadequate, the framing of the initiatives.


We see the developing of a second IPSP under strategic objective 1, which presumably covers the post-2011 period of development of conservation plans.


But for 2011, OPA seems to have assigned itself the task of managing and implementing, is the words it uses, but not developing -- further developing or refining CDM programs to ensure that it meets its targets.


Now, it may be that it has a strong feeling that it has done what it needs to do and it is all in hand.  But I think the Board shouldn't be precluded from asking why this initiative isn't part of the budget in 2011.


Surely the Board must be satisfied that the budget is allowing -- the budget and its targeting of what the budget is being used for will allow and help ensure that OPA meets the -- satisfies the directives, in short.


Here, from our quick review, there seems to be a task missing.  I think that is a proper concern for the Board.


So we support the wording that the Board -- in the draft list.  We agree that caution ought to be exercised.  Perhaps the caveats at a high level needs to be inserted.  Certainly my client is acutely aware of that, having taken a run at more detailed concerns a few years ago and being told firmly by the Board, No, we can't -- we are not going to get into that level of detail here.  We understand that.


So I am sensitive to that concern, and I think it is maybe not inappropriate for the list to be -- have either a caveat or preamble or statement by the Board making it clear to parties who haven't had that -- learned that lesson as well as we have.


But I think the list is nevertheless appropriate.


So in short on this, the question is:  Is the OPA doing its job with our $80 million?  And the job it is asked to do is the one that comes from the statute and the directives, and, eventually, in subsequent hearings, from an approved IPSP, not simply the job in which the OPA has decided to draft its initiatives, even though the minister has reviewed those.


Perhaps the wording of an issue would be:  Do the strategic objectives adequately reflect the tasks that OPA is charged with by statute and directives in 2011, and do the initiatives capture the range of activity required for that to that end?


On the specific wording, a few brief comments.  The allocation question, the point 4 series, OPA says that there is no ability -- it has no ability to allocate or reallocate budget between initiatives, and I think it is referring there to the 97 percent, not the 3 percent.


Surely there is reasonable -- it is reasonable to say that OPA and this Board has authority to look at the question of the allocation of the 3 percent.


And I think on issue 1.5, we don't see any significant difference between OPA's and the draft wording, which excludes OPA's proposing to exclude the words "clear" and "measurable".


In our view, surely "clear" and "measurable" is implicit in any review of something called a milestone.  I mean, if a milestone isn't clear and measurable in some sense, I don't know how it could be a milestone.  So whether those words are included or not I don't think really matters.  I think they're implied, in any event.


With respect to the OPA's concern about the redundancy between the point 1 issues and the point 6 issues, we agree there appears to be some redundancy in the wording there.  I note that point 6 adds "and efficiency".  It is not just the achievement.  It is the achievement and efficiency of OPA's performance.  So I would urge the Board, if 1.6 is to be eliminated, that phrase "and efficiency" be added after the word "achievement" in 1.1.  Keep the breadth of the issue.


And in respect to issue 6.3, I believe that OPA 

says -- its point here is that you can't look at spending of charges, in a sense the same discussion we have been having this morning throughout in the point 3 series issues, and so on.


Here the question becomes:  Can you look at the achievement of the charge-funded efforts to evaluate the efficiency of the spending of the rates-funded budget?  That is what would be our spin on it.


We say at some level you must.  I think my friend for Board Staff has made the same point.  Otherwise, all you can say is, Yes, these 50 staff were in fact paid.  You can't judge if they were needed, if they were overpaid, if they were productive, if they were expected to do too much or too little.


The only way to evaluate the efficiency of the administrative budget is to look at its relationship to the job that it is carrying on its back.


Those are my submissions.  Thank you.

Procedural Matters:


MR. SOMMERVILLE:  Thank you.  The Board will take a 20-minute break.  Now, it is our intention to proceed this morning until we conclude.  I will give OPA an opportunity to digest the submissions before requiring you to make your response, Mr. Cass.  Does anyone have a problem with us trying to carry on bravely?  Ms. Abouchar, you will have submissions? 

MS. ABOUCHAR:  Yes, I will.

MR. SOMMERVILLE:  Mr. Alexander? 

MR. ALEXANDER:  Yes. 

MR. SOMMERVILLE:  Mr. Buonaguro? 

MR. BUONAGURO:  A little.

MR. SOMMERVILLE:  Short ones, I take it.  And Mr. Brett? 

MR. BRETT:  Yes.  I will have submissions, and mine will not be short.  They will be substantial. 

The procedural order, as you know, was permissive in its request that people might submit written material.  I submitted some written material, with specific suggestions to amend the List, but I have a number of submissions in regard to the List and a number of submissions with respect to Mr. Cass' paper.

So I would estimate, I don't know, it is not going to be very long, but they won't be perfunctory.  They will be substantive.

MR. SOMMERVILLE:  I take it they won't be duplicative of any of the other submissions?

MR. BRETT:  No, they will not.  No.

MR. SOMMERVILLE:  That is something that we will enforce going forward, is that we're not particularly interested in hearing the same submissions, simply from another party.  So --


MR. BRETT:  I understand.  Where I have heard the submission before, I will cut and trim my own accordingly.

MR. SOMMERVILLE:  So that is a good use for the next 20 minutes. 

We will see where our scheduling takes us.  As I said, we will try to conclude this without a lunch break and going into the afternoon, but that may not be possible, but we will see how we manage that.

MR. DeROSE:  Sorry, it's Vince DeRose here.  I'm sorry to interrupt.  Can you hear me?

MR. SOMMERVILLE:  Yes, we can.

MR. DeROSE:  I just wanted to add we have less than five minutes of submissions now after hearing Board Staff's submissions.  My only request, if it is possible, is if it looks like, for some reason, with Mr. Brett's more lengthy submissions, that you will be going past lunch, if it is possible to put me into the queue so that I can get up before lunch, it would be greatly appreciated.

MR. SOMMERVILLE:  How would you like to go next?

MR. DeROSE:  That would be fine.

MR. SOMMERVILLE:  We can accommodate that.

MR. DeROSE:  Thank you very much. 

MR. SOMMERVILLE:  So we will reconvene at 25 minutes after the hour.  Thank you.

--- Recess taken at 11:04 a.m.

--- On resuming at 11:30 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.  Is there anything before we continue?

MR. CASS:  Mr. Chair, I'm able to provide an answer to the question that we took away earlier this morning.

MR. SOMMERVILLE:  Thank you.

MR. CASS:  Since the last decision, there have been five new directives and two amendments to directives.

MR. SOMMERVILLE:  Thank you.  Mr. DeRose. 

MR. DeROSE:  Thank you very much, Panel.
Submissions by Mr. DeRose:

MR. DeROSE:  First of all, just on behalf of CME and, more particularly, on behalf of Mr. Thompson and myself, I would just like to thank you for allowing me to participate via teleconference today due to competing obligations.  We were not able to physically be there.  So we certainly won't make a practice of this, but we do appreciate the indulgence today.

With respect to -- I have one comment on an issue that arose when Mr. Cass was making his submissions, and then I have some general submissions with respect to the approach that we would urge the Board to take.

With respect to Mr. Cass's submissions, there is one issue.  He suggested that the government could have amended the Electricity Act had it felt that the Board, in previous cases, was not exercising its statutory responsibility in an appropriate manner.  This was in the context of looking at the previous Board decisions to proceed on a relatively narrow issues list.

Mr. Cass's -- what I took from his submissions were that implicit in the government's decision not to amend the Electricity Act, if they could, that the government's silence could be taken to be a tacit approval of the previous narrow approach.

In our submission, as a matter of law, this would be an improper assessment or consideration for this Panel to accept.  The statute is what the statute is.  The wording is there.  In our submission, it is incumbent upon this Panel to interpret both the Electricity Act and the OEB Act to determine what its jurisdiction and statutory obligations are in this case.  And so it would, in our submission, simply be inappropriate to read into the government's silence that they have approved what has been previously done by previous Board Panels.

Turning to our actual submissions, we would like to reiterate that, in CME's view, in carrying out your responsibilities under any act you must remain guided by the statutory obligations of the OEB Act.

So the fact that you are, in this case, being asked to approve fees as set out in section 25.21 of the Electricity Act does not, in any way, circumscribe or take away your statutory objectives as set out by the OEB Act, and, in particular, we would just highlight the statutory obligation to protect the interests of consumers with respect to prices.

Now, in this regard, we submit that although the Board does not directly regulate the conservation and procurement activities of the OPA, so what has been described as the project spending, in our submission, the Board nevertheless needs to appreciate their impact on electricity prices in order to properly assess the fees proposed by the OPA, so in order to properly assess that aspect that you are legislatively required to assess and provide either approval or to send back with directions.

And so in our submission, the Board needs to conduct a review of the OPA's total work plan, to the extent that it is necessary to obtain a clear understanding of both the work plan and its price impact on electricity bills, as well as its impact and the way it has affected the fees that you are being asked to approve, because, without such an understanding, the Board cannot discharge its statutory mandate to review the OPA's proposed fees, having regard not only to the Electricity Act, but also to the OEB Act and your obligation to protect consumers with respect to price increases.

To this end, we would like to emphasize one point that is contained in Board Staff's written submissions, but that Mr. Millar did not spend a significant amount of time on this morning, and that is just simply to reiterate -- and it is at page 5 of Board Staff's argument.  This is where Board Staff references the October 27th letter from the Board identifying the need for renewed regulatory framework for electricity.

And we would just reiterate, and support Board Staff's position in this regard, that without an understanding of the price impact of the work plan and the impact that that work plan has on fees, in our submission, without that understanding, the Board would not be able to achieve its objective of managing the pace of rate or bill increases that consumers will experience over the planning period.

And so consistent with the Board's call for focus on long-term outcomes that ensure that the province's electricity system provides value for money for customers, again, in our submission, the more robust issues list that Board Staff has supported would be consistent with the renewed regulatory framework for electricity that has been called for.

So just to sum up, that point is that CME submits that the Board does need to appreciate the actual initiatives the OPA proposes to pursue, and the milestones associated with those initiatives, to properly assess the resulting fees.

And so this -- and, again, to reiterate a comment or a conversation that took place between the Chair and Mr. Cass, where there was a question specifically on:  Even if the program itself was approved, does the Board not still have the obligation to look at that plan and to look at the effectiveness and the efficiencies of implementing that plan and how that occurred?  In our submission, it is not a matter of simply saying, Is the program spending approved; if it is, you don't look at it?

In our submission, you must look at it because, if you don't look at it, you will not be able to assess the effectiveness and the efficiencies that the OPA has achieved, or has not achieved, in implementing that program spending.

So to ignore the program spending side of the work initiatives would be assessing the fees in a vacuum, and, in our submission, that would be inconsistent with both the Electricity Act and the OEB Act.

Now, if the Board finds that the -- I guess the question we ask is:  What happens if you find that the price increases are excessive?

In our submission, if that is the conclusion that you come to, then the Board must refrain from approving the fee envelope that produces that result, and we would urge you, at that point, to send it back to the OPA with recommendations that the OPA develop a revised fee envelope that is appropriately related to the efficient program delivery.

So, in summary, we support the robust issues list, and we urge the Board to conclude that in order to fulfil your statutory obligation, that it is in your mandate and within the scope of your jurisdiction to influence OPA spending that causes electricity prices to increase to the detriment of Ontario ratepayers.  And even though your influence is indirect, because it is only related to the fee portion of those rate increases, it nevertheless must be exercised in a manner consistent with the statutory obligations provided for by the OEB Act.

And so for these reasons, we would urge the Board to reject the narrow approach which the OPA advocates, and adopt the more robust issues list that Board Staff has supported.

Subject to any questions, those are our submissions.

MR. SOMMERVILLE:  Thank you, Mr. DeRose.  The Panel has no questions for Mr. DeRose.

Mr. Alexander.
Submissions by Mr. Alexander:

MR. ALEXANDER:  Thank you, Mr. Chair.  Pollution Probe generally supports substantively the draft issues list as proposed by Board Staff.  And I think from our perspective, and I think what would be helpful for the Board, is to distinguish between jurisdiction and what would be helpful for the Board to conduct the review.


I have provided Board Staff and I have circulated with the parties a copy of --


MR. SOMMERVILLE:  Mr. Alexander, I'm sorry to interrupt you but I think it is worthy or an important correction.


I think the filing of the draft issues list with the procedural order does not necessarily denote that that is the proposal of Board Staff, but rather an issues list that was designed to elicit argument and submissions from parties.


So it is not necessarily the issues list that Board Staff fervently argues for, as we have heard today.  That is just a correction for the record.


MR. ALEXANDER:  That wasn't my intent.  What I was about to say -- that wasn't my intent.  What I was about to say was I provided Board Staff with a copy of a couple of handouts that I thought would be useful to pass up, and that was my -- that was what it was.


MR. SOMMERVILLE:  Thanks very much.


MR. MILLAR:  Yes.  There are two documents, Mr. Chair.


One is an excerpt from a textbook "Administrative Law in Canada" by Sara Blake; we will call that Exhibit KI for Issues Day, KI1.1.
EXHIBIT NO. KI1.1:  EXCERPT FROM TEXTBOOK "ADMINISTRATIVE LAW IN CANADA" BY SARA BLAKE.


MR. MILLAR:  And the second is -- I think it is just excerpts from the Electricity Act, if I am not mistaken.


MR. ALEXANDER:  It is also excerpts from the Electricity Act, the Legislation Act and the Ontario Energy Board Act.


MR. MILLAR:  Yes, thank you, Mr. Alexander.  We will call that KI1.2.
EXHIBIT NO. KI1.2:  EXCERPTS FROM ELECTRICITY ACT, LEGISLATION ACT AND ONTARIO ENERGY BOARD ACT.


MR. MILLAR:  I would ask Mr. Alexander -- he has provided hard copies.  I think the Board Secretary's office appreciates if those could be filed through the RES system, as well.  So if you could attend to that, that would be appreciated.


MR. ALEXANDER:  I will do that when I'm back in the office.


MR. MILLAR:  Thank you.


MR. SOMMERVILLE:  Mr. Cass, any concerns about that?


MR. CASS:  No, not at all, sir.  Mr. Alexander gave them to me this morning.


MR. SOMMERVILLE:  Thank you.


MR. ALEXANDER:  So hopefully the Board has copies of these exhibits with them, or they will be handed up shortly.


[Mr. Bell passes exhibits to Board Panel Members.]


MR. ALEXANDER:  To start with the statutory excerpts, which has been marked as Exhibit KI1.2, I think it would be helpful to go back to what this is, because the first thing is:  What's the Board's jurisdiction?


The key thing is obviously section 25.21, which says that the Board will review the proposed expenditure and revenue requirements for the fiscal years, and the fees.


You then jump down to 25.21(2), which says that the Board may approve the proposed requirements and the proposed fees, or may refer them back with recommendations.


I would submit that that is -- that reinforces the Board's important statutory oversight role with respect to the OPA.


The other key point is section 4 -- subsection (4) under 25.21.  The OPA -- and this is with respect to the fees specifically -- the OPA cannot establish, eliminate or change any fees without the approval of the Board.


So the Board's approval is, no matter what, required with respect to the fees portion of the OPA's revenue requirement.


Now, that is not to say, though, that I would submit that the Board's recommendation would not carry considerable weight if there are issues or the Board has recommendations with respect to the proposed requirements or fees generally.


Now, the important thing to mention, to note, also in section 25.21(1) is that this is a general power of review.  The act does not specify how the Board is supposed to carry out the review.  That is left up to the Board to determine.  And what the Board needs to determine is:  What is of assistance to the Board in order to conduct the review?


And this is where we go to the second page.


The Legislation Act provides that the Act:

"An Act shall be interpreted as being remedial..."


And this is the important part:

"...and shall be given such fair, large and liberal interpretation as best ensures the attainment of its objects."


In my submission, that would apply to both the Electricity Act and the Ontario Energy Board Act.


In particular, that would apply to the objectives of the Board with respect to how it conducts its reviews, specifically section 1(1) on the Board's objectives under Electricity's, because this is carried out with respect to the Act, under the Energy Board Act or under the Electricity Act, and it is the objectives that the Board shall be guided under.


I am not going to read the five objectives.  The Board is very familiar with them and they're there.  But I do want to highlight that the first two objectives that have been there have been part of the Board's objectives for many years.  The Board is very familiar with them.  And the Board has consistently said when we have talked about these issues when they have come up in the hearing, that the Board will look at value for money and reasonableness in terms of the costs when we've talked about that.


Objectives 3, 4 and 5 are recent additions as a result of the Green Energy and Economy Act, 2009.


In particular, these are -- while some of these issues may have been discussed before and the Board has dealt with them, these three objectives are now free-standing equivalent objectives to the two former objectives that have long been part of the Board's mandate.


I would submit that this informs the Board's review and reflects a change in how the Board should do it, and the Board should take that into account when it is reviewing, when it is conducting its review in this proceeding.


Now, in my submission, the Board has always been consistent that it is a question of what is of assistance to the Board in order to find -- in order to do the review of the OPA's revenue requirement, expenditures and fees.  And it is up to the Board to determine that.


In my submission, the legislative amendments, as well as the general things that have happened recently with respect to the Green Energy and Economy Act 2009, are a significant change in terms of the context of what's going on.


In addition, I do submit that maturity is a factor, because when we started these reviews a few years ago, one of the issues that was discussed and talked about and was of concern was the fact that the OPA was ramping up, and the role was still being defined and it was taking on a lot of things.


We're now at the point where several years have passed, and we're now at the point where we do have the maturity, and we do have the point at where we do have what is arguably a very large change to the electricity sector, which the Board needs to take into account, including the changes to its objectives, particularly with respect to -- with respect to conservation and demand management, to highlight number 3.


But if the Board is concerned about inconsistencies -- and Mr. Millar has covered off the whole point of you are not bound by your previous decision, so I don't intend to go back into detail on that -- but the excerpt that has been marked as Exhibit K1.1 from "Administrative Law" provides a summary of the law regarding the fact that previous decisions are not binding.


In particular, if I take you to the third page of the handout, which is page 133, Ms. Blake specifically says at the first part, skipping the first part of the underlined:

"This flexibility enables a tribunal to continue its pursuit of the public interest to consider and apply changes in policy and to effectively regulate dynamic and ongoing relationships between parties."


Dropping down to the second part that is marked on that page:

"A tribunal is not bound to follow its own previous decisions on similar issues.  Its decisions may reflect changing circumstances in the field it governs."


This provides the context for the Board as to how it would do things and how it would approach this, at least with respect to doing it here.  It is a question of what the Board needs to determine of what would be of assistance with respect to reviewing it in this case.  And I submit that the proposed draft issues list does that.


So Ms. Blake suggested it is often helpful to provide an explanation if the Board were to depart from its previous decisions, and I would submit that is consistent with standard Board practice; the Board usually gives its decisions in writing and orally, and that would constitute sufficient explanation as to whatever the Board's decision is, if it chooses to depart.


And in closing, I think it is important that the Board be able to review the OPA as is appropriate in accordance with the draft issues list, because we want to see the value for money.  We also want to see it in accordance with the other Board objectives.


Subject to any questions, those would be my submissions.


MR. SOMMERVILLE:  Thank you, Mr. Alexander.


The Panel has no questions, Mr. Alexander.


Who would like to go next?  Ms. Abouchar?


MS. ABOUCHAR:  Yes.


MR. SOMMERVILLE:  Thank you.


MS. ABOUCHAR:  I am willing to go.
Submissions by Ms. Abouchar:


MS. ABOUCHAR:  I am representing LIEN this morning, and also representing the Social Housing Services Corporation.  Social Housing Services Corporation is a long-standing member of LIEN and an organization which represents about 600,000 low-income individuals and a quarter-of-a-million low-income homes.


I agree with much of what has been said today, and I won't be duplicating what others have said.  In terms of Board Staff, we agree with all that was said by Mr. Millar, except for the submissions about section -- issue 1.6.  On that, we agree with the submissions of Mr. Poch, and we agree with, in fact, all of Mr. Poch's submissions.


We are here today simply to seek assurance that the low-income component is implied within the issues list.


Looking, in particular, at issue 2, it would seem to me that the sub-issues would include the low-income CDM program, and if we are mistaken in that, we would like to have it revised, as Mr. Brett has suggested.  But it is our understanding that the low-income component, it is a part of the CDM -- should be a part of the CDM programs and would be included implicitly, in any event.


I am going to start by picking up on an exchange that Mr. Sommerville had with Mr. Cass this morning.  He said assume -- it is roughly -- he said assume that an activity is covered by a directive, but if you do so poorly, inefficiently and ineffectively, is that part of the considerations related to the 3 percent?  And Mr. Cass responded, Yes.


Well, this is exactly where LIEN fits in.  One of the new directives, one of the five new directives, was a minister directive to the OPA of July 5th of this year.  That directed the OPA to commence the design, implementation and funding of an electricity CDM program for low-income residential consumers as part of its suite of OPA-contracted province-wide CDM programs for the 2011 to 2014 period.  In the fall of 2010, the OPA is to report to the minister on its recommendations and proposed implementation plan.


This directive elevates the importance of low-income programs, in my view, in that it actually provides a time frame to achieve certain goals.  And LIEN is concerned about why the delay, and we are wondering that perhaps there are insufficient resources.  We don't know that until we get the information, and that is why we are participating in this hearing.


Has the OPA sufficient resources to launch the low-income programs efficiently and effectively?


As I said, we don't know the reason for the delay, but we wonder if that is a reason and it is a proper area for the Board to assess.


We also note that in the OPA's business plan, at page 5, it indicates that the OPA in 2011 intends to spend 3 percent of its conservation budget on distributed low-income programs, and in 2011 intends to direct 16 percent of its total budget for administration to conservation.


So, again, our questions and hope that the Board gets to the bottom of the sufficiency and adequacy of resources set out.


Another issue around sufficiency and adequacy of resources will be raised on behalf of the Social Housing Services Corporation.  Is the OPA spending its resources building capacity with others out there in the community, or is it duplicating the efforts of others?  That seems to be a very key issue around efficiency of expenditure of resources and one that we would hope to -- that the Board would look at, would consider, and, again, include it in the issues list.


We are not suggesting that a new issue need to be developed for that, as the issues list does mention partners, and so we would assume that that would be included, and specifically the partners...


MR. SOMMERVILLE:  Just on this point, Ms. Abouchar, in my list of intervenors, I do not see the Social Housing Services Corporation.  Did that organization file an intervention request?


MS. ABOUCHAR:  No.  The Social Housing Services Corporation is a member of LIEN, and so we'll be making submissions on behalf of LIEN and its members, but, in particular, we will be bringing the views of that organization as one of LIEN's members.


MR. SOMMERVILLE:  I think that is fair enough.  But it is not a submission made on behalf of that company, because that company or that corporation has no status here.


MS. ABOUCHAR:  Fair enough.


MR. SOMMERVILLE:  Thank you.


MS. ABOUCHAR:  So, in conclusion, it is not LIEN's objective to open up this hearing and make it a planning process duplicating the IPSP.


We are hearing the caution expressed by the Board and others on that point, but it is simply to ensure that the low-income CDM program is included as part of the issues, and to look at that and get the information with respect to that in the context of the issues list.


MR. SOMMERVILLE:  Those are your submissions?


MS. ABOUCHAR:  Yes.


MR. SOMMERVILLE:  Thank you very much.


MR. DeROSE:  Mr. Chair, sorry.  It is Vince DeRose.  Before we go to the next submission, I am wondering if I could ask to be excused at this point?  Again, this is the competing obligations that I have.  I have a speech that I am supposed to be delivering in about ten minutes.


MR. SOMMERVILLE:  Well, if we're not holding your attention, Mr. DeRose...


[Laughter]


MR. DeROSE:  I certainly don't want my need to leave to be interpreted as lack of interest, but it is -- there are people that are I guess waiting for me to speak.


MR. POCH:  Mr. Chairman, before Mr. DeRose leaves, I just had one minor concern he may want to speak to, and perhaps I should put it on the record.  I was a little unclear on what Mr. DeRose's ultimate position was.


I took it that he may be saying, because of the Board's objective to be mindful of rate impacts on customers, that the Board does in this case have jurisdiction to go so far as to say OPA is spending money on FIT or conservation, too much money on it, too fast, not the 3 percent; the 97 percent.


I just thought he might want to clarify his position on that, because if indeed he is saying that, we would say that is crossing the line.


MR. SOMMERVILLE:  Let me say that --


MR. DE ROSE:  I can clarify that, if you like.


MR. SOMMERVILLE:  I don't think you need to, Mr. DeRose.  I think that is something that Mr. DeRose has -- his argument is on the record.  Mr. Cass is able to respond, and I don't think I want to open the proceeding to a free-for-all.  I don't mean a free-for-all in a pejorative sense, but I don't think we need to have a cross-argument about that.  Mr. Cass is fully capable of responding in any way that he sees fit.


So Mr. DeRose, yes, you can.  Thank you very much.


MR. DE ROSE:  Thank you very much.  Again, Panel, thank you for the indulgence today.


MR. SOMMERVILLE:  Thanks.


MR. DE ROSE:  Take care.


MR. SOMMERVILLE:  Mr. Buonaguro.

Submissions by Mr. Buonaguro:

MR. BUONAGURO:  Thank you.


I don't have too much more to add.  I just would like to say, first, that we did indicate, by e-mail to Board Staff, that we generally supported the draft issues list as it was submitted.  I don't know if that made it to the Board or not, because that is all I really said in that e-mail.


I came today just because, subsequent to that, there were submissions made trying to strike certain issues from the list, so I thought I should appear and speak to that idea.


I generally support most of what was said before me, in terms of what the intervenors have said in support of the list of Board Staff, in support of the list.  Particularly Ms. Abouchar raised issues about low-income issues being implicit in the list and not necessarily needing to be identified separately, but that is my understanding from previous proceedings with respect to the OPA, that those issues are there -- they're just implicit, as most other specific issues relating to specific programs would be implicit, as well.


I did want to say, however, that despite the fact that I'm agreeing generally with the expanded list, I have a very simple view of issues lists overall and that if I had my druthers - that is the first time I have used that word on the record - the actual issues list for this proceeding is very narrowly defined by the statute.  And, really, if you look at the issues list, the real issues are issue 1.2, and equivalent ones, where they said, Is that particular budget appropriate adding up to the $64.1 million?  And then the issues under issue 7:

"Is the proposed usage fee reasonable and appropriate?"

And the following three issues which actually ask about specific fees, and that that is actually what the Board is determining, very simply put, is the revenue requirements, i.e., the $64.1 million, appropriate and are the fees that follow from that and other sub-issues appropriate?

That is because you are restricted, as we've gone through with previous intervenors, section 25.21(2), which says:

"The Board may approve the proposed requirements and the proposed fees or may refer them back to the OPA..."

In my mind, the rest of the issues list is helpful, in advance, because those are all things that the Board may or may not take into consideration when determining whether or not the fees are appropriate or not appropriate, or whether the revenue requirement is appropriate or not appropriate. 

I don't see them as being in the same nature as those first five or six issues, because in terms of what you are actually going to do at the end of the day, you are really talking about those five or six issues. 

Now -–

MR. SOMMERVILLE:  I will interrupt you at that point, Mr. Buonaguro.  I think that is -- I think you are absolutely right about that. 

The difficulty is that the issues list is really designed to inform the interrogatory process.  And while we -- there's a wonderful simplicity to accepting, you know, issue 1.1, the number one issue, as the issue going forward, our purpose is to try to limit or to inform -- more correctly -- the interrogatory process, so that we are not faced with a subsequent litigation around questions that are outside the box, if you like. 

So that is our reasoning.  I mean, I think philosophically you are absolutely correct on that point, but the reason why we think there is value in this process is simply to inform the interrogatories. 

MR. BUONAGURO:  And I agree, and I will take it as a compliment that I have been referred to as "wonderfully simple" on the record.

MR. SOMMERVILLE:  Not for the first time, I don't think.

[Laughter.]

MR. BUONAGURO:  I don't think so.

I would go on, though, to say in the context of those simple issues, and why I think the rest of those sub-issues are useful to the determination is based on what would cause the Board to go one way or the other on that issue, either approving -- approving the revenue requirement and the fees as being appropriate, or -- I think there is only two other alternatives, particularly with revenue requirements; they're either too high or they're too low.

In terms of too high, there is only really two or three different ways you can come to the conclusion that they're too high. 

One would be that the OPA's implementing its program spending, i.e., the other 97 percent of its spending, inefficiently.  And I think those are clearly covered under some of the issues.

Or, two, that the OPA's implementing initiatives that they should not be implementing at all, and that is where I think the discussion comes in about whether or not there is a program that is just bad, even though technically it is in line with one of its directives or its mandates, or whether this is things that they simply shouldn't be doing, which I think is the -- issuing the fish license, as an example.

So in my mind those are the three simple ways in which you could come to the conclusion that the fees are too high, because the revenue requirement is too high, but there is another side, which I don't think we talk about enough, and it is probably because -- and certainly from my perspective in the context of a rate case which we are normally here for, it doesn't come up, is whether they're spending too little.  And there is only really, I think, two ways in which they could, the Board could come to the conclusion they're spending too little. 

One, that the OPA's underestimating the actual cost of the implementing their suite of initiatives, which could possibly be an argument before the Board.

And then, two, that they're not implementing initiatives that they should be implementing, or not implementing them aggressively enough.

That is getting more into the exercise of discretion by the OPA, in terms of what it can do in terms of meeting its statutory objectives, the ministerial directives or within the scope that it has discretion to determine it can do, whether it is exercise its discretion wisely.

I think to pick up on the point raised by my friend on behalf of LIEN, there are some concerns about the progress made with respect to low-income spending, which are provided for under certain ministerial directives.  And we would want to explore what is it that is causing that particular rate of accomplishment in those particular directives.

Lastly, I would point out -- and I think the point was made, but it got my head percolating -- under section 25.21(1) of the act, where it says:

"The OPA shall, at least 60 days before the beginning of each fiscal year, submit its proposed expenditure and revenue requirements for the fiscal year and the fees..."

And I am sure everybody understands this, but I think it is important and I don't see it being hammered in that strongly, but even though under section 2 it is the revenue requirements and the fees that are actually subject to being either accepted or rejected by the Board, it is the proposed expenditures in conjunction with those revenue requirements and fees that are before the Board for review. 

I think that is where you get the link between the 97 percent spending and the 3 percent revenue requirement and associated fees that are being proposed in order to spend that 97 percent of the funding. 

Subject to that, those are my submissions. 

MR. SOMMERVILLE:  Thank you.  Your submissions just raise -- reminded me to make a request of the applicant in this case.

There is a list of directives that is provided with the application, but it doesn't include the most recent ones, it seems to me.  Could those be provided?


MR. CASS:  Yes, that is something that would be updated in the course of the case, and those can be provided at your --


MR. MILLAR:  Would you like an undertaking, Mr. Chair? 

MR. SOMMERVILLE:  Yes.  I think that might be useful. 

MR. MILLAR:  It would be Undertaking JI1.1, and that is to provide a complete list of all of the undertaking -- all of the directives from the minister.
UNDERTAKING NO. JI1.1:  to PROVIDE COMPLETE LIST OF DIRECTIVES FROM THE MINISTER.

MR. SOMMERVILLE:  Thanks very much. 

Mr. Brett, I think you are the last voice before Mr. Cass' response.

MR. BRETT:  Thank you, Mr. Chair.  Can you hear me all right, Mr. Chair and Panel? 

MR. SOMMERVILLE:  We certainly can. 

MR. BRETT:  Okay.  Yes, thank you. 

I will certainly be as brief as I can.

Submissions by Mr. Brett:

MR. BRETT:  Our focus in this case is primarily on the -- in the OPA's activities, as they relate to the management and effectiveness of conservation and demand management. 

I represent the Canadian Energy Efficiency Alliance, which I will refer to as the Alliance.  I will try my best to not duplicate what has been said, and if I am, Mr. Chair, please signal me.  I know you will.  And I will move on to the next point. 

I start with three introductory points.

My take on the section 25.21 is a bit different, I think, than some of what you have heard.  But Mr. Buonaguro has given me the segue into it. 

I wanted to start by emphasizing that section 25.21 starts with the words, "Proposed expenditure".  It then goes on to talk about the revenue requirement, or you can read it to say the expenditure requirement and the revenue requirement.  I think the former is a better reading. 

And then at the end, it talks about the fee that it proposes to charge.

So the Board is directed to review the expenditures, the amount of funding it needs from ratepayers to pay for those expenditures, and the usage fee or the rate, if you like, that must be levied on a base to collect those revenues.

So the progression is clear.  The process starts with a review of expenditures; are they appropriate, right-sized for the mandate?  Are they within the scope of the OPA's legal mandate?  And do they cover all aspects of that legal mandate?  Have the OPA past expenditures been prudent?  Have they been effective?  Is the organization meeting its goals?  Do they have clear goals in each of its areas of activity, and milestones for energy savings?  And if not, why not?  Is the OPA working in a unified, coherent way, or at cross-purposes with itself?

This investigation is what this proceeding is about, in my view.

It is sometimes called a fees case.  In a way, I suppose, in the same way I suppose that people speak of a rates case, but we all know that before one can intelligently speak about a rate, one needs to speak about costs, revenues, cost allocation and rate design.

And all of those concepts are present in this case. 

My second introductory point is the Green Energy Act, and since a number of people have touched on that and you both have recognized it as a factor, I will not spend a long time on it.

But with the passage of the Green Energy Act, obviously the OEB has become much more involved, for want of a better word, in energy conservation.  It reviews and approves distributors' CDM plans, for example.  It sets CDM targets for individual distributors.  Distributors' licences now contain terms requiring them to have CDM plans.  The Board allocates resources for CDM in addition to the resources provided by the OPA, and the Board has established a code for the conduct of conservation operations and funding.

So the Board, with the passage of the Green Energy Act, needs to have and maintain a keen interest in the effectiveness of the OPA's role in conservation and demand management.

My third -- I have two other introductory comments.  My third is that - and this is an obvious one - the OPA is a very important -- it is a strategic part of the infrastructure, what has been called the Ontario hybrid market.  It has a staff of over 200 people, many of whom are highly skilled professionals.

The OPA, its executives and employees have been granted enormous legal power to plan for and, to a large extent, to implement Ontario's energy future on both the demand and the supply side.

The OPA has already channelled - that is, allocated - funds pursuant to programs it has designed, and will continue to channel billions of ratepayers' dollars into generation projects and conservation programs across Ontario.  For example, I believe it forecast program expenditures of $2.3 billion in 2011.

And, finally, the cost of service review by the Board is the only opportunity the Board and stakeholders have to review the future work plan and priorities of the OPA itself, as distinct from the IPSP that it produces, which of course will be the subject of future IPS proceedings and the financial consequences thereof.

It is this review, today's review, which allows the public and the Board to assess how effectively the OPA executes its mandate, its management, the clarity and consistency of its goals, objectives and procedures, and their congruence with those of other parts of the electricity industry and related public sector agencies, its organization, its required resources, human and financial, its financial status and prudency, its openness of communication with its stakeholders and the broader Ontario community, and its past performance, all in the context of the OPA's requests for continued funding by the ratepayers of its activities.

These factors are particularly important in the conservation part of the OPA's mandate and organization.  The role of the OPA in conservation is very proactive and direct, supported by several specific ministerial directives.  A successful conservation effort is assembled from many smaller, discrete, but related, pockets of activities sustained over many years, in our view.

The OPA has both a leadership and a coordinating role in conservation.  Therefore, the quality of the management personnel, the clarity of its goals and the integrity of its measurement philosophy - that is, how conservation is measured - are of extreme importance.

And the Board - and I think this is probably well accepted - must apply the test implicit in the statute to the OPA's expenditures and requests for ratepayers to pay for those expenditures, which is:  Are they reasonable in all the circumstances?

MR. SOMMERVILLE:  Mr. Brett?

MR. BRETT:  Yes.

MR. SOMMERVILLE:  Contrary to my previous communication, I wonder if you could slow down just a touch.  The reporter is taking everything, but there are -- if you can just slow down a little.

MR. BRETT:  I will cut the pace a little.

MR. SOMMERVILLE:  Thank you.

MR. BRETT:  Thank you, Mr. Chair.  I appreciate that.  Making this judgment is, in good part, making a judgment.  In other words, making a reasonableness judgment is, in good part, making a judgment on the effectiveness of the OPA's work to date.  One of its measures of effectiveness is how the OPA has performed relative to its goals and targets for its various initiatives over the previous several years.  The OPA has now been operating, after all, for over five years.

If an organization were to consistently fail to reach its targets and/or if it had no clear communicable targets - and I am not saying it does; it is in either of these categories - the Board would understandably hesitate to continue funding it on a business-as-usual basis.

Another way to put this is:  Does the Board believe that the expenditures are being made wisely, to good effect, and do the fees to pay for these expenditures represent value for money?

That does not mean the Board regulates the detailed characteristics of the programs themselves.  The choice before the Board is not between checking the OPA's arithmetic and engaging in a zero-based review of every program.

There is ample middle ground.  In order to determine whether the OPA is effective at its job, its expenditures are prudent and its proposed fees are reasonable, and that the metrics chosen by the OPA to measure its progress are appropriate and truly represent the measure of conservation savings the Board -- sorry, and truly represent the measure of conservation savings achieved by the OPA, the Board needs to utilize the issues list as drafted.

So we support, in the words of Mr. DeRose, the robust issues list, subject to three model amendments, which I will discuss in a moment and which we've already sent to the Board in writing in a paper submitted on Wednesday.

MR. SOMMERVILLE:  Mr. Brett, we have a small technical problem.

MR. BRETT: Okay.

MR. SOMMERVILLE:  Yes.  What we may do is stand down for five minutes and resume once the technical problem is resolved.

--- Recess taken at 12:18 p.m.


--- On resuming at 12:27 p.m.

MR. SOMMERVILLE:  Thank you very much.  Please be seated.  Sorry, Mr. Brett. 

MR. BRETT:  Thank you, Mr. Chair, Panel.

I am now going to move on to comments on specific issues on the issues list, and as I said, we support the issues list as drafted.  I want to tell you why, briefly.

I will start with issue 6, which is the issue dealing with efficiency metrics.  I apologize -- oh, you're...

MS. TAYLOR:  Can we just confirm that the transcript is complete after your statement that says:

"There is ample middle ground in order to determine whether the OPA has effective –

I think we have lost your text there.

MR. BRETT:  Oh, there's a paragraph there, then.  Okay.

MS. TAYLOR:  Sorry, is it there?

MR. SOMMERVILLE:  It will be in the final.

MS. TAYLOR:  It will be in the final?

MR. SOMMERVILLE:  We are advised that while it doesn't appear on our screens right now, that additional material, Mr. Brett, will, in fact, be in the transcript.  And if I can ask you to just double-check that with your text, so that we do capture it properly. 

MR. BRETT:  Thank you.

MR. SOMMERVILLE:  Thank you. 

MR. BRETT:  So I will continue, then, on with the specific comments.

MR. SOMMERVILLE:  Thank you. 

MR. BRETT:  In last year' decision, EB-2009-0347, the Board -- and here I quote:

"...directs the OPA to include more precise and informative documentation of its performance metrics for review through the fees case process.  Such an enhancement, comparable to the evidence provided with respect to the OPA’s compensation payments, would enable parties to assess the extent to which the OPA has achieved its stated goals."

And then finally, and this is still a quote:

"In future applications the Board directs the OPA to report on its achievement of its metrics, sorted by Strategic Objective."

End of quote. 

The OPA subsequently has filed information on its metrics in this case.  Issue 6 is therefore a necessary, helpful and critical addition to the issues list. 

Secondly, draft issues 7, 8 and 9 are largely copied from past issues lists and should be retained. 

The remaining five issues, 1 through 5, as you all know, are the same for each strategic initiative.  So I am just going to briefly comment on each of those five, and I am going to use Strategic Initiative No. 2, which is conservation and demand management, as my example, but I could be dealing with any of them, except that that is the one that we are particularly interested in. 

Then after I do that, I am going to spend a moment on our three suggested changes to the issues list, and they're all changes to section 2, Strategic Objective 2. 

So 2.1 reads:

"Has the OPA provided reasonable and appropriate information regarding the achievement of its 2010 Strategic Objective #2..."

And it goes on, then, to list a series of items on the next page in respect of which the OPA is asked to – is contemplated to provide information. 

And I say that that is an obvious addition to the issues list, in the sense that before it can judge the request for 2011 resources, the Board must come to some conclusion about the effectiveness with which the OPA has pursued its strategic objectives in 2010, including the extent to which it has achieved its strategic objectives for that year.

And I think everybody agrees with that.  I think Mr. Cass agrees with that, as I heard him.

I would just note that there are a number of important initiatives, documents that are in process of completion by the OPA, which there is wide interest in, in the community.  These include such things as the master agreement between the OPA and the distribution utilities, and drafts of these province-wide programs, the OPA has promised to have completed, I think, by the end of 2010. 

These are critical documents and should be widely distributed. 

Before leaving 2.1, I would like to briefly discuss the Alliance's three suggested amendments.

The first is that section 2.1, which I have just been talking about, should include a subsection (G) which reads: Regarding the OPA's progress in responding to the ministers' directives -- ministers, plural -- directives on conservation, including directives relating to the amount and types of conservation and the technologies included in conservation.

So that is just a reminder.  The degree to which the OPA has responded to the ministers' directives on conservation is critical to an informed assessment of its progress in meeting its objectives in a timely fashion, its overall effectiveness and its compliance with government policy.

This need was recognized with respect to the OPA's Strategic Objective No. 1, power system planning, where section 1, 1 A is entitled, "Responding to the ministers' directives on planning."

The issue is no less important for Strategic Objective No. 2, and it should be added as 2, 1(a) with the other subsections renumbered accordingly, or as 2, 1(g), as you prefer.

The second suggested change is that a new section 2, 1(h) be added to read:  Regarding the OPA's progress in developing programs targeted at low-income customers.  You have heard about that, so I will move on. 

The third suggested change is to add, in section 2, 1,(e) -- so that is an existing section, 2, 1(e) -- after the word "standards" the phrase:  The OPA's progress in estimating the impacts of such changes over the planned period and beyond.

The OPA has frequently stated that a very large percentage of the total conservation target it seeks to achieve in the future will be realized as a result of changing codes and standards for buildings, products and automobiles.  In order to assess the overall effectiveness of the OPA's efforts in this area to date and to justify continued ratepayer funding, the parties need to have a clearer assessment of how the OPA has progressed and plans to advance in this area.

Issues 2.2 and 2.4, these issues are either traditional issues in past proceedings, or in the case of 2.4, a logical extension of same. 

In order to know whether the operating budget for conservation, Strategic Objective No. 2, is reasonable and appropriate, it is necessary to know how it is allocated among the various initiatives, and how that allocation relates to the progress made in each such initiative in 2010, if relevant, and the budget for that initiative for 2011.

And I would concur in this respect, in particular, with the submissions of Mr. Poch. 

Now, issue 2.3 has been an issue which the OPA seemed to take particular umbrage with, issue 2.3, which reads: 

"Are the initiatives being pursued to achieve Strategic Objective #2..."

And they say this for each of the other five:

"... reasonable, appropriate and clearly defined?"

Issue 2.3 is important, in that the Board and parties need to see if the conservation initiatives are clearly defined within the OPA's mandate and the subject of one or more directives, that they are not unduly duplicative of, but rather reinforce other entities in the conservation service industry, and either lead or are timely with comparable initiatives in other leading jurisdictions in conservation matters, like, for example in North America, California, Massachusetts, New York, Washington and Oregon through the Bonneville Power Administration and Vermont.

In other words, parties and the Board want to know the extent to which the OPA is operating at the cutting edge of conservation technology and best practices, and is both reinforcing and leveraging off the efforts of other industry participants. 

Issues 2.5 and 2.6 are in some ways a matched pair.

Issue 2.6 allows parties and the Board to understand clear milestones for progress for each conservation initiative, and how progress is to be measured and compared with that milestone and whether that milestone is being met in 2011.

Again, creating realistic targets or milestones and consistently meeting them or having clear explanations as to why they are not met is important evidence of good management and overall effectiveness of the organization, in particular, its ability to execute.

A similar comment applies to section 2.5 -- issue 2.5, which will allow the parties and the Board to assess the OPA's compliance with its 2010 milestones for each conservation initiative and the extent to which OPA met each such milestone in 2010 and, if not, why not.

Finally, I want to make some brief comments on the OPA's submission.  With respect to the metrics, I think the OPA's -- I am here speaking of its written submission more than Mr. Cass's comments.  I have the impression that the OPA is essentially -- is in the process of agreeing to the metrics proposal as it is written.

I don't fully understand their position in the written document.  It seems to me the metric issue is pretty simple at heart.  It is an important issue.  You can cut it different ways, but the bottom line is:  What kinds of gains are we getting in demand saving and efficiency saving per dollar spent by the ratepayers?

And whether you include or not -- I don't want to go on at this.  I think the Board understands this.  The question of where one can have user charges and there are user charges - and they have been used by many parties over the years - they don't loom large in the overall scheme of things relative to the rest of this operating budget.  I am not here speaking of the 2.3 billion.  I am speaking about the $80 million or the $69 million.

I won't deal any more with that.  I would like to deal with -- my second point has to deal with the OPA's apparent position that there isn't very much room for the Board to look at specific initiatives, because the minister has approved the OPA's business plan.  And I would like to distinguish between the plan approval and the Board's role.

And it is a little bit like -- I am an old Treasury Board hand from the federal government, and, in the federal government, the Cabinet would approve policy, broad policy initiatives.  The matter would then be turned over to the Treasury Board to assess:  How is this going to work?  Who is going to do the work?  What resources are required?  How is it going to be managed, et cetera, et cetera?

I think the analogy is just that, and so there is, as somebody put it earlier, a significant role for the Board, and that should give the government significant comfort.  It may be a role that the Board will, shall I say, grow into over a period of years, because it is a little bit different than some of the things it has done traditionally, but it is an important role for the Board and I think it needs to be embraced.

That is number 2.  Number 3, I want to speak a little bit about the allocation -- we talked about initiatives versus strategic objectives, and that somehow the OPA seems reluctant to make its initiatives in the efficiency and conservation area, the subject of -- give them a place on the issues list.

My point there is I am surprised at that.  There is surely no intrinsic merit in denying the Board and parties as detailed information as is possible on the range of planned initiatives under each specific objective.  Such information can only assist the Board in its determination of an appropriate level of resources.

Even if it is not possible to assign exact numbers to the OM costs for each initiative because of these floating person-years that the OPA describes in its written submission, perhaps some of the initiatives can be grouped for certain purposes.  It is not beyond the imagination of the OPA to present that information in a way, surely, that could be helpful to the Board and helpful to other parties.

Finally, to come back to the submission on the fifth issue, the fifth issue, just to remind you, are the 2011 milestones associated with the strategic objective number 2 - in my case, I am talking about CDM - "reasonable, appropriate, clearly defined, and measurable for the purposes of determining the achievement and efficiency of the OPA's performance."

Mr. Cass was having difficulty with the words "clearly defined, and measurable" and suggested they be eliminated.

We would strongly disagree.  For the Board to assess the effectiveness of the OPA's work, it needs to have milestones that are as clearly defined as possible, and, to the extent an outcome is quantitative, that it be measurable and measured according to an agreed, professionally accepted standard.  This is especially so with conservation measures where sustainability can be an issue.  The fact that parties may not agree on what is clear and what is measurable need not be a reason not to attempt to be clear and measurable.  The Board will decide what sufficient degree of clarity and measurability are practical and necessary.

Those are my comments, Mr. Chair and Panel.  Thank you very much.

MR. SOMMERVILLE:  Thank you very much.  Mr. Cass, it is now your opportunity to respond, and, as I have indicated, the Board is prepared to give you some time to gather your thoughts on that, if you need them -- if you need the time.

MR. CASS:  Sir, I have prepared my reply as I have been sitting here, but I have not had an opportunity to consult with anyone from the OPA.  I wonder if I might just have that opportunity.  I am not exactly sure how long it would take.  It depends on to what extent they agree with what I have prepared.

MR. SOMMERVILLE:  Well, you are very persuasive, I am sure.  So why don't we give you a half an hour to do that?

MR. CASS:  I don't think I would need half an hour.

MR. SOMMERVILLE:  We will give you 15 minutes, then.

We will stand down until 1 o'clock, and then resume.

MR. CASS:  Thank you, sir.

--- Recess taken at 12:44 p.m.


--- On resuming at 1:04 p.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.  


Mr. Cass?
Further Submissions by Mr. Cass:

MR. CASS:  Mr. Chair, I am going to begin these reply submissions by picking up on some points that were made by Mr. Buonaguro.  I won't use precisely his words, I'm sure, but I understood him to be saying, in essence, that the core issues in this proceeding are issues 1.2 and the equivalent for each other strategic objective, and then issues 7 and following.

And frankly, Mr. Chair, I don't think I've heard anything today, speaking for myself, that really presents any position from any party that strongly challenges that proposition from Mr. Buonaguro, that those are the core issues.

The first thing I would like to say about that is when one looks at issue 1.2 and its equivalent under each other strategic objective, it is, in and of itself, a very broadly-framed issue in relation to what's really within the scope of this case, because it asks in very broad language:  Is the operating budget for the particular strategic objective reasonable and appropriate?

I really can't say anything more than that that is, itself, a very broad issue that appears under each of the strategic objectives.

The question then is:  What is added by some of these other issues that have been debated today?

And in addressing that question, I would like to focus, if I can, on 1.3, issue 1.3 and equivalent issues.  I don't know whether the Board Members would have the issues List in front of them that accompanied Procedural Order No. 1, but if that is possible, that would be helpful.

I will use issue 1.3 as an example, but of course the other -- the other strategic objectives have the same issue.

This asks whether the initiatives being pursued to achieve the particular strategic objectives are reasonable, appropriate and clearly defined.

And fortunately, we can just look a little bit up on the page under issue 1.1 to see what these initiatives are.

And again, using this as an example, this would mean that we would have the potential for a debate for interrogatories, for the complete process of a Board hearing as to whether supporting the implementation of the feed-in tariff program is a reasonable and appropriate initiative, or whether supporting the implementation of electricity projects aligned with the integrated plan is a reasonable and appropriate initiative.

The scope of debate that would fall under that sort of discussion is potentially immense.  It could mean a debate about, perhaps, whether these are not reasonable and appropriate because there are better initiatives.  It could mean a debate that these are not reasonable and appropriate because parties have other ideas about how these should be framed, what should be done under them, or what might be done in substitution for them.

So the point I am trying to make here is if it is understood, as it seems to be, that the 1.2 and equivalent series of issues is the core of this case, to go as far as what is under issue 1.3 beyond the core of the case seems an immense stretch beyond what is really within jurisdiction and what really is appropriate for Board consideration.

I wanted to quickly touch on a submission that was made by Mr. Brett.  I don't know whether you would have the letter that was filed by Mr. Brett setting out this point, but he did say it as well in his oral submissions.

I am just referring to his letter.  The letter in three instances refers to changes to be made to issue 2.1.

And if you still have your issues List in front of you -- I'm sorry to be bouncing back and forth -- but this is, as well -- this was said in his oral submissions, as well.

But if you look at the three points, they have to do with issue 2.1.

Now, if you have your issues List, Mr. Chair and Ms. Taylor, and you see what issue 2.1 is, it is about the 2010 strategic objective initiatives.  So in other words, those were the initiatives that the OPA went into its last case with, proposed to the Board -- sorry, didn't propose -- proposed to the Board its revenue requirement expenditures and fees in connection with, and the case went ahead on that basis.

The proposition that has been suggested to us that the Board could now go back and change the issue such that there would be different initiatives for what the OPA went into 2010 with, with the greatest of respect, I don't think it advances the issues with respect to 2011 at all.  I will just leave it at that.

Now, there has been discussion about the issue 1.4 and its equivalent.  This is the one about the allocation of the budget among initiatives.

I just felt that it would be important to ensure that there is clarity on this, the reason being the submission on this that Mr. Poch put to the Board.

Mr. Poch started out by referring to this as an issue about the OPA's ability to do something.  And he was quite right in doing that, but then quickly switched to a question about authority.

I don't -- I don't suggest that there is no question about authority, but I think the ability issue has been overlooked, and that is why I felt it was important to come back to it.

The issue here is that the OPA does have the capability to allocate internal staff costs in the fashion that is contemplated by this issue.  It would mean more expenditure.  It would mean changes to IT system.  It would mean additional costs for the OPA to be able to do this.

So much as parties come in here and talk about value for money and wanting to see the expenditures as low as possible, I just wanted to be sure it was clear that this actually is an issue about requiring the OPA to spend more money to do something it does not have the capability to do now.

Further, it is not just that it doesn't have the capability to allocate internal staff costs and would have to spend money to develop that capability; it does not organize its affairs in that fashion.

This goes directly back to the discussion I had with Ms. Taylor about the directives.

The directives come out on a regular basis.  The OPA has to respond and deal with these as they come out, and in terms of its internal staff, it needs to be able to move fluidly to respond to these directives.

So it has not organized itself in a fashion that it would specifically allocate costs to particular initiatives.

That was -- the first part of my submission was just to make very clear that this is an issue about expecting the OPA to do something it is not capable of doing now, which would most certainly involve additional expenditure of money.

The second aspect of it is that this was specifically addressed in the last decision, the one that I referred to as -- only eight months ago.  So I don't, by any means, want to belittle or be taken to be belittling what Mr. Millar said about the importance of the Board from time to time giving serious consideration to its approach to any particular case.  Mr. Millar had a very forceful submission on that.

However, on this particular issue, this 1.4 issue about how the OPA allocates and presents its costs, it was addressed in a decision eight months ago.  My submission would be if it needs to be looked at again, surely there should be something concrete, some concrete reason why, over such a short time span, the Board should take a second look at an issue that it just decided.

In its last decision, it expressed its concurrence with the way the OPA presents these costs.

I did, then, want to move on to the issue about milestones and the concern expressed by the OPA with respect to the words "measurable and clearly defined."

Again just for clarity, the OPA's position is that if the words "reasonable and appropriate" are kept in that issue, it is extremely broad.  It should be broad enough to accommodate any points that others have expressed concerns about today.

However, I thought it might be useful just to look at a couple of milestones, so the Board can understand the OPA's concern that there would somehow be a common standard of measurability or clear definition attached to these.

So I just -- I think there was discussion of milestones in the conservation context, so I just turned up what some of the conservation milestones are.  This would be at Exhibit B, tab 2 -- Exhibit B, tab 2, schedule 1, page 15.

MR. SOMMERVILLE:  That is 15 of 17?

MR. CASS:  I'm sorry, no, 15 of 20.  Exhibit B, tab 2, schedule 1, 15 of 20.  B as in Bob.

MR. SOMMERVILLE:  Tab 2.

MR. CASS:  Tab 2, schedule 1.  These are just conservation examples.  There are milestones for each specific objective, but one could take examples at random.  If I may, I would take the first one, the first milestone on that page.
"Provided effective support to facilitate LDCs in delivering OPA-Contracted Province-Wide CDM programs..."


Well, is that measurable or not?  We could certainly debate how one measures that.  Is it a yes or no answer?  Is there a quantification?  What is the measurability?

Take another example:
"Delivered a suite of energy efficient and demand response initiatives for transmission connected customers."


Is that sufficiently measurable if it is a yes or no answer, or is it quantifiable?  We could debate these endlessly.  The words "reasonable and appropriate" are broad enough for people to have their say about whether these milestones are what they should be or not.  We don't need to go down these and think about whether they're measurable or clearly defined.

I hope that is helpful, but I just thought some specific examples might assist in bringing out the OPA's concern.  It is not that the OPA seeks to stifle any debate about these milestones.  The "reasonable and appropriate" words are broad enough for ample debate.  It is just why do we need to discuss whether these are measurable or not, when the words are "reasonable and appropriate"?

I did want to quickly address Mr. DeRose's comments.  I do this with a little trepidation, because I am not sure that I completely understood his proposition, and if I do misstate it, my apologies to Mr. DeRose.  I realize he is not on the line now.

I heard him talk about the OPA needing to have a work plan and there being some assessment of that work plan that will lead into an assessment of fees, and he talked specifically about impacts.

Now, to the extent that Mr. DeRose was talking within what I would understand to be the context of 25.21, section 25.21 of the Electricity Act, I am not sure that that is really any different than what happens.  The prefiled evidence is the OPA's work plan.  The OPA presents the evidence as to how that translates through to a fee.

And, in this case, there are not the cost allocation and customer class issues that one would have in a rate case.  The fee is the rate impact.

So I suspect that because that seems like such a simple proposition, that Mr. De Rose was talking about something bigger, and he did actually use the words "program spending".

So I suspect that he used those words deliberately, and he is talking about the charges.  The charges are the 97 percent referred to by Mr. Millar that are not part of this review that are deemed to be approved by the Board.

I can only assume that it was in that context that he was talking about a work plan and all of these things that would translate right through to a rate impact.

My submission is very simple.  The ultimate end result of that is deemed to be approved.  That would be a process to examine things that are not within the scope of this case that are, frankly, outside the Board's mandate in this case, if that is what he had in mind.

If I may, I wanted to move on quickly to the debate about the issue 1.1 and its equivalent opposite issue, 1.6.  I wanted to be clear, if I could, to make sure that the OPA's position is understood.  Again, I don't think the OPA was seeing that its position narrowed the issues list in any way.  It was just a position that issue 1.1 on its own is broad enough in scope to accommodate what is under issue 1.6.

Issue 1.6 talks about milestones, the results reported on milestones and whether they give appropriate information.  The very point of the milestones is an assessment of the OPA's performance in the preceding year.

That is what 1.1 asks about it.  It doesn't use the word "performance".  It uses the word "achievement", but reasonable, appropriate information regarding the achievement.

So 1.6 is really asking in a more narrow sense:  What is under 1.1?

It is very unclear to the OPA, if these were left separately, what would be looked at under 1.6 in an assessment of the milestones, which are reference points for performance, when performance is already looked at under 1.1?

Now, having said that, I do agree -- I think it was Mr. Poch made a very valid point that dropping 1.6 does lose that word "efficiency".  I think that is a legitimate word for the Board's review.

I heard him make a suggestion, presumably it was an alternative suggestion, but that the word "efficiency" could be moved into 1.1, and I think that would be a reasonable result.  It was not the OPA's intent to narrow anything, but just to eliminate the confusion of a second issue that seems to be discussing what would already be addressed under the first issue.

If I may turn to issue 6.3 and the discussion that occurred around that, again, it would be helpful if the Board members kept the issues list in front of them.

Issue 6.3 has five subparagraphs, lettered small "a" to small "e".   These paragraphs -- subparagraphs generally are talking about the outcome of programs; in other words, the outcome of the money spent under charges.

The point of the OPA's objection was that this outcome of the money spent on charges, which are deemed to be approved, is not within the scope of this case.

I heard at least one submission, if not more, that 6.3 could be modified to bring that down within scope.  The point is that if that were done, if 6.3 were within scope of 25.21, it would be issue 6.1 already.  That is issue 6.1:~"
"Do the efficiency metrics submitted by the OPA provide a reasonable and appropriate basis for assessing the general performance and efficiency..."


Et cetera, again, a very broad issue.  It is the issue that is within scope of 25.21.  The OPA's submission is that (a) to (e) of 6.3 can't be assessed from a program charges points of view, but would need to be assessed from the point of view of 25.21, and that is what issue 6.1 does.

I am just about finished.  I wanted to conclude with a few comments in response to things that Mr. Poch said, just a couple of comments.

First, Mr. Poch referred to the report that is prepared by the Environmental Commissioner of Ontario.  I believe it was him.  I hope I am I have not attributed that comment to the wrong person.

I wanted to observe in response to that that the Environmental Commissioner of Ontario actually does have an oversight role of the nature that Mr. Poch has expressed some concern about.  That is in fact why he was able to go to that report to find some information on this.  The Environmental Commissioner of Ontario actually does exercise some oversight as to the extent to which the provincial targets on conservation and efficiency are being met.

So it is not as if there is no place that that occurs.  Mr. Poch might prefer to have it in a different forum, but the question is one of jurisdiction and where the jurisdiction lies.  In fact, the Environmental Commissioner of Ontario has some jurisdiction in that regard.

The question, of course, is:  What is the jurisdiction of the Board?  Which brings us back to 25.21 and my last point arising from comments made by Mr. Poch.  He referred to an argument of the OPA to the effect that the minister's approval of the business plan ousts the jurisdiction of the Board.

Now, speaking for myself, it was certainly never my intention to convey the impression that there was an argument about ouster of jurisdiction.

The intent of the argument was to ask the Board to consider the statutory scheme of the Electricity Act, in which it is very clear that the minister has an approval role with respect to something called the business plan.  Those words appear specifically there with respect to the minister.

Then the question beyond that is to come to the OEB's role and what words are used.  One does not see the words "business plan" anywhere in relation to the OEB's role.

If that was perceived to be part of the OEB's role, nothing would have been easier than for the legislature to put the words "business plan" in section 25.21.

In fact, not only does the word "business plan" not appear there, initiatives, activities, any of the elements of the business plan, other than expenditures and revenue requirements and fees, do not occur, do not appear in 25.21.

So it is not an ouster-of-jurisdiction argument.  It is a statutory-interpretation argument, consistent with what many other people have been saying, that one needs to look at the section.  The section talks specifically about what the Board is to review, and as I have said, if there had been any intention that there be a broader review of anything else that the minister looks at, as a second-guessing of anything other than those specific elements in 25.21, it could easily have been stated in the section.

The business plan is referred to in connection with the minister's approval.  It could have been referred to in connection with the Board's approval, but it was not, and neither was any element of it other than expenditure and revenue requirements and fees.

Those are my submissions, Mr. Chair. 

MR. SOMMERVILLE:  Thank you.  I have a question, Mr. Cass.

The term "legal mandate" has been used periodically this morning.  This sounds like a large, profound question, and it really isn't that.

I am sort of looking at this from the standpoint that the minister's directives really represent the legal mandate of the Authority.

Is there a legal mandate that goes beyond that?  Is there an independent legal mandate beyond the directives that the minister provides?

MR. CASS:  Subject to the approval of the IPSP, Mr. Chair, I think what you say is generally right.

Once the IPSP is approved, then the need for the directives is, one would expect, no longer needed because the OPA is authorized to proceed in accordance with the IPSP.

MR. SOMMERVILLE:  Fair enough.

MR. CASS:  Which actually is an interesting point, because initially the minister's directive power was just transitional -- is that the right word -- until the IPSP was approved, but the new powers are not that. 

They are not transitional.  So I suppose there is a potential that there will continue to be directives now after the IPSP.

MR. SOMMERVILLE:  Fair enough.  But as we look at the question of what is the legal mandate, to the extent that is relevant to our consideration, we should look to the directives being the real core of what that is?

MR. CASS:  Yes.  At this point, until the IPSP is approved, yes.

MR. SOMMERVILLE:  Thank you very much. 

MR. CASS:  May I have one minute?  I apologize. 

Sorry, Mr. Chair.  There was one other thing, I have just been reminded.

Mr. Poch quite validly raised the point about Strategic Objective No. 2 not referring to the directives.  It is an oversight, and nothing more than that.

The OPA is quite content that it be read as if the word is in there.  Indeed, the OPA's evidence is written in that fashion.

The only additional comment I would make is that the oversight of not including that word in the directive, given that the OPA fully expects and has written its evidence as if it is in there, shouldn't be taken as some signal that the Board needs a role in overseeing these strategic objectives.

MR. SOMMERVILLE:  Well, accepting Mr. Poch's point, you reject the conclusion that he draws from it, but --


MR. CASS:  I mean it could have been a typo, you know. And I don't think the existence of a typo or an oversight in the framing of a strategic objective really ought to be determinative of the Board's mandate and jurisdiction.

MR. SOMMERVILLE:  Fair submission, Mr. Cass. 

The Board will reserve its decision on the issues list.  We are sort of in the Christmas season, and that has the tendency to cause some delay to some extent.  And I would like some input from the parties about the importance -- especially you, Mr. Cass, as the applicant here -- from a timing point of view, obviously you would like to get the issues list as soon as possible, but if it didn't come out until early in the new year, would that create a difficulty?

MR. CASS:  No, Mr. Chair. 

MR. SOMMERVILLE:  Do any other parties have observations on that aspect?

Once the interim rates are in place, I think the financial aspect is effectively looked after, so...

Okay.  Is there anything else that anyone would like to add this morning before we adjourn? 

MR. POCH:  Have a good holiday.

MR. SOMMERVILLE:  Well, thank you, and to all of you.

Let me say that my colleague and I would like to thank all of the parties for their very, very capable and fair-minded submissions.  Everything was pursued in an extremely cooperative and productive manner, and we really appreciate it.  Thanks very much.

--- Whereupon the hearing adjourned at 1:30 p.m.
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