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Friday, January 21, 2011

--- On commencing at 9:34 a.m.

MR. SOMMERVILLE:  Thank you very much.  Please be seated.  Usually the crowd thins out a little bit the second day, but we have a pretty full house again this morning.

Today we are convened to hear argument from Union Gas, Enbridge, Mr. Thompson for CME and Mr. Warren for CCC.

And are there any preliminary matters we need to deal with?  I note there has been a filing, Mr. Cameron.  I assume this issues from your client?
Preliminary Matters:


MR. CAMERON:  Thank you, Mr. Chairman.  Yes, we did search late last night the information.  The document is described as information to assist Union and Enbridge in answering the undertaking, because they were the witnesses on the stand.  But there's no secret the information comes from us, so I'm happy to speak to it and explain what we've done here.

The document, which is a two-sided piece of paper, describes the exposure that Enbridge and Union have in the event that this contract -- in the event they don't cancel the -- sorry, in the event they do cancel the PA after execution, and, thus, the need for them to be able to commit by January 28th.

And you can see that on the first page of it, there's two tables that pertain to Enbridge's liability.  The first table describes Enbridge Gas's liability in the event that everybody who has signed up stays on the project and to respect Enbridge's concern that that might not be their actual exposure.

The second table reflects their liability in the event they end up being the only ones on the hook for the project, an increased number.

In both cases, the domineering number is the exposure to Union M12X costs, for which a commitment has to be made, and then over a page, you see the Union table.

Now, Union is in a somewhat different position, in that though TransCanada is going to be spending $13 million in respect of their service, that money is going to be spent later.  So for the first quarter they don't actually have any exposure, up to March 31.

Now, TransCanada doesn't think that's a reason to delay the approval of their contract.  They have planning decisions to make, and we believe it's important for them to get a timely approval, as well.

At the beginning of the table, at the top of the first page, you can see what it is that is being done to put these services in place.  There's some loop going in.  Some compressor stations are being modified.  Metering and valving is being modified, and, again, some more compression at Maple.

So one of the things I hope the Board takes from this document is that -- shovels are going in the ground.  Work is being done.  Costs are being incurred, and so the timely approval of these contracts is important for Union and Enbridge and for TransCanada.

MR. SOMMERVILLE:  Thank you, Mr. Cameron.  We should give this document an exhibit number, although I guess really the genesis of this document is that it is in the nature of an update of material that was provided to Union and Enbridge previously by TransCanada; is that right, Mr. Cameron?

MR. CAMERON:  That's correct.  In theory, it's a Union/Enbridge response to an undertaking.  It could be marked as a TransCanada exhibit or Union or Enbridge.  We're open to how it gets marked as an exhibit.  It just should go on the record.

MR. SOMMERVILLE:  I think the key thing is it goes on the record and not -- I think we'll give it an exhibit number, and that should be sufficient.  I think insofar as it arises from a question from intervenors to the applicants in the case, it's an update to that information.  It enables them to respond to the undertaking, and I think that on the record that's a sufficient description for this document.

MS. HELT:  We can mark it, then, as Exhibit K2.1, information provided by TransCanada with respect to an undertaking noted as J1.1.
EXHIBIT NO. K2.1:  INFORMATION PROVIDED BY TCPL TO ASSIST UNION AND ENBRIDGE IN RESPONDING TO UNDERTAKING NO. J1.1.

MR. SOMMERVILLE:  Thank you.

MR. CAMERON:  We sort of had a mass distribution of this last night to sort of everybody on the e-mail list, and I arranged a horse and rider to take it to Mr. Thompson.

MR. SOMMERVILLE:  Commensurate with your fabled technical abilities.

MR. CAMERON:  I do have a couple of hard copies here if anybody doesn't have it.

MS. HARE:  I would just like to ask a question.  I'm a bit confused about the facilities you are talking about needing be to be built under number 2.  I thought we were talking about Niagara to Kirkwall, Parkway to Maple, and yet number two lists changes to facilities that are north of that.  Can you explain that to me, please?

MR. CAMERON:  I'm not sure I can provide an adequate technical explanation, but when you are used to pushing gas from the north to the south and you decide to start pushing gas from the south to the north, the compression stations north of the receipt point require modification.

So they are north of the receipt point, but it does mean system changes have to take place.  If you want a more exact technical explanation, maybe at the break I'll get it, but, in my experience, these systems are so manifestly integrated that when you start changing the flow of gas from one direction to the other, it can have impacts beyond the actual delivery and receipt points of the gas, because you've changed the whole dynamic of the flow of gas.

Now, it doesn't look like I've satisfied you on that.

MS. HARE:  I'm just curious, because I'm very interested in the extent of the facilities that have to be built.  Then I'm wondering, Okay, why does it stop at Sundridge?  Is that where the North Bay shortcut takes off?  Is that why it can stop there?

MR. CAMERON:  I'm pleased to say that even the technical people don't have an answer to that question right now.  That makes me feel less stupid as a lawyer not knowing the answer.

MR. SOMMERVILLE:  Something we always strive for.

MR. CAMERON:  But I think the point of the table here - and I'll deal with this, in part, in argument - is to address the concern that I know the Panel had.  To take the Chair's point, TransCanada isn't just waving a wand to make this happen.  This is costing hundreds of millions of dollars, and a lot of metal is being bent to make this work.  And as I say, when you change the flow of direction of a pipeline, it affects equipment beyond just the receipt and delivery points of the particular flow change you are doing.  But having said that, at the break I will endeavour to get a better explanation for you.

MS. HARE:  Thank you.

MR. SOMMERVILLE:  Thank you.  Ms. Kirkpatrick?

MS. KIRKPATRICK:  I'm just wondering if we can get a clarification, whether -- the situation maybe a little unconventional.  But Union having given the undertaking, I'm just wondering if we can confirm whether Union's undertaking has been satisfied by the information that's now been provided.

MR. SOMMERVILLE:  Yes.  The undertaking, as stated in the transcript is to:  "provide cost consequences of not arriving at a decision by the January 31st, 2011 date."

This appears to be -- and I'll look for the comments of others -- but it looks to be probably as close as we can get to that at this stage.

So does anyone have any comment about the extent to which this satisfies the undertaking?

MR. THOMPSON:  Well, I was the one the -- that asked for it, Mr. Chairman.  What I was expecting was a document that would show the complete buildup of the total exposure that is mentioned in the PA, so it wouldn't just stop after the first quarter, but for the purposes of argument, this is -- I'm satisfied with the response.

MR. SOMMERVILLE:  Any further comment with respect to this?

MR. CAMERON:  Thank you.  We have difficulty projecting beyond the first quarter, and we thought that -- it unlikely, without being presumptuous, that the Board would issue a decision later than March 31st.

And so that this would provide the Board with the information it required about the potential exposure of Union and Enbridge, in the event there was a delay in the decision.

MR. SOMMERVILLE:  Thank you.  To your point, Ms. Kirkpatrick, I think the Board will regard this as the best available response to the undertaking, and you can consider that undertaking to be discharged.

MS. KIRKPATRICK:  Thank you.

MR. SOMMERVILLE:  Thank you.  So we're, I think, at this stage, ready to proceed with argument.  Mr. Stevens, Ms. Kirkpatrick, have you got a preferred order?

MS. KIRKPATRICK:  I think before we get to argument, I think we were hoping to just address as a preliminary matter the question that had been raised by Member Hare as to whether Union was prepared to provide an undertaking regarding the contracting from TCPL with respect to this, this contract.

MS. PIETT:  In response to your question yesterday about whether Union would be prepared to provide the Board with notice of any long-haul turnback that related to this Niagara contract, we looked at the information we had on record last night and we realized that we may not have been completely clear about the situation in terms of how this contract would fit into our portfolio.  In fact, when we had said that it would replace the Alliance capacity, what maybe wasn't clear was that that capacity has already been turned back.

So the Alliance contract was up for renewal in 2015, and we were required to give five years' notice.  So in December, we turned back that entire quantity, because it was either all or nothing so we were forced to turn it all back, and we have.

So this contract will line up with that need we have to replace that.  So we have no intentions and won't be decontracting anything further for this contract to fit into your portfolio.

So in our view, I don't think that the undertaking is necessary.

MR. SOMMERVILLE:  Thank you.  Ms. Kirkpatrick, are you ready to proceed?

MS. KIRKPATRICK:  I think so.  In terms of the order, I don't think either Mr. Stevens or I have a particular preference, but...

MR. SOMMERVILLE:  Proceed.
Closing Argument by Ms. Kirkpatrick:


MS. KIRKPATRICK:  So, Mr. Chair and Members of the Panel, as I mentioned in my opening remarks yesterday -- and the Board, I know, is well aware -- the guidelines published in EB-2008-0280 set out what the Board has already deemed to be the criteria it considers particularly important.  So what I intend to do in my argument is just take you through those, through those guidelines and through the evidence that's before you on this application.

But before I do that, I wanted to address one preliminary point, and that's with regard to the suggestion that was made yesterday that perhaps these guidelines don't even apply to this contract.  Perhaps this contract doesn't actually support new natural gas infrastructure -- that's the wording in the documentation related to the guidelines including the Natural Gas Forum report -- and that as a result, this contract may not be a candidate for pre-approval under these guidelines at all.  And Mr. Thompson and others, I think, suggested that whatever this contract might support, it doesn't qualify as new natural gas infrastructure.  I think the term Mr. Thompson used was what we're talking about is "Mickey Mouse" facilities construction.

And I think the implication seemed to be that there's a significance to the fact that TCPL might not be putting pipe in the ground, and I think we've had information -- I'm not sure if it counts as evidence -- about what it is that TCPL will be doing.  But in any event, I think I just want to address this idea that the concept of pipeline and the concept of infrastructure are somehow synonymous, and I think that suggestion is -- or characterization is one that can be made, but I think it's a bit simplistic and I think we're -- all are aware that there's a lot more to natural gas infrastructure than a pipe in the ground, that natural gas -- the business of natural gas supply and the business of natural gas transportation aren't just about putting a pipeline in the ground and hoping for the best.

There's a lot more to it.  There's compression and there's valving and there's metering, and all the things that the evidence says are absolutely going to be required for the Niagara-to-Kirkwall contract.

And I think that in light of that, what we need to keep in mind is why it is that these guidelines tie the concept of new natural gas infrastructure to long-term contracts.  And my submission would be that where you are adding capacity between point A and point B, where previously there was no capacity between point A and point B, that's exactly what these guidelines -- the type of contract that these guidelines are contemplating.  And whether that additional capacity is supported through or created through pipeline construction or whether it's done more efficiently through the modification of existing infrastructure, in my submission, is irrelevant.

What we're talking about is investment in infrastructure, and it's the investment in infrastructure that gives rise to the need for that long-term commitment.

And I think it's in that context that we should be considering the appropriateness or non-appropriateness -- that's the decision before this Board -- of the long-term commitment that's being proposed.

So I just wanted to frame that issue.  I think it's sort of a threshold issue about whether or not this contract is -- effectively whether or not these guidelines set out the test or set out the framework under which this contract is considered for pre-approval.  And my submission is they absolutely do.  These are the guidelines we want to be looking at, and these guidelines are where we should be taking our guidance for the things to consider.

So with that, as I said, what I propose to do is take you through those guidelines and take you through a discussion of what the evidence has been with respect to those.

I suppose before I do that, I should clarify that what I intend to do is take you through what I consider to be the substantive applicable guidelines.  I don't intend to spend your time, or ours, taking you through or demonstrating that the applicant has been identified or that the relationship between the parties has been described or that the contract has been filed.

I think subject to any questions you might have on those points and subject to arguments that might be made by intervenors or Board Staff, my understanding at this point - and I will allow these things can give rise to surprises - it doesn't seem to me like any of those points are particularly contentious.

If I'm skipping over those, that's why.

The first of what I would characterize as the substantive applicable criteria is "Needs, Costs and Benefits".  Part 2.1 of the guidelines asks for a description of the proposed project, including needs, costs, benefits and timelines, and part 2.2 asks for an assessment of the landed costs of the capacity compared to the landed costs of alternatives.

And the evidence on these points is that the Niagara contract connects Union and Ontario, in general, which I think is important to stress, with a new source of supply at what is already a major well-connected natural gas transmission point, and it does so at a reasonable cost to consumers.

There have been a number of different landed cost analyses presented before you, and I think there have been questions arising from those and there have been suggested additions and subtractions.  I think the material point is that from a cost perspective, all of those analyses indicate that the Niagara contract is within the range of reasonable alternatives.

And if I can take you to Union's letter of January 6th, and on page 2 of that letter, there's a chart - and this was referred to yesterday - but it sets out what the impact of different TCPL tolls is, which obviously is an issue of concern for a lot of participants here.

And I think this was -- this point was made clear I think in the evidence, but I want to stress it again.  We're talking about a very low estimate of potential tolls and a very high estimate of potential tolls.  The total difference between those two is 6 cents.  And I think it's important to note that.   It's important to note that with a swing of $1.30, the total in tolls, the total impact is just 6 cents.

I also think it's important to note that within each of the scenarios, the Niagara contract remains comparable.  It remains reasonable.  It remains within the range of alternatives.  It's never the highest, and, as we've heard in the evidence from Ms. Piett, it's not the lowest either, but a lot of the lower possible options aren't real options in the sense of having availability.  That capacity is subscribed.

So I think what we need to keep in mind is that there's cost, and the cost associated is reasonable, in the sense that while we don't know for certain what it might be, our best estimates, based on the best information at this time, are that it's always going to remain within a range of reasonability, as compared to other ways to get that capacity.

Also, on the point of benefits, as discussed in Union's evidence, and as alluded to by both Mr. Piett and Mr. Isherwood, Marcellus is the most rapidly expanding supply basin on the continent, and tapping into it is strategic not only for Union, but for Ontario, in general.

Connecting to Marcellus gives Union's customers access to emerging supply, and it provides protection against what the evidence tells us is declining production at the WCSB.

Furthermore, the evidence is that firm transportation capacity at Kirkwall means that Union will be receiving secure supply at an additional point on its transmission system.  So it's not just a case of getting Marcellus gas, getting a new type of gas, but it's actually coming in at a unique point on the system, which strengthens the system as a whole.

So to summarize on this point, the Niagara contract diversifies supply.  It secures supply.  It strengthens the system as a whole.  It provides infrastructure in Ontario, or it supports infrastructure in Ontario, and it connects Ontario as a whole to a new basin, which, as Mr. Isherwood explained, can't officially be accessed through any other point.

And it does all this at a reasonable cost.  Again, there's a cost, and I think it's prudent to look at what that is, but the way we assess that is with forecasts about how it compares to alternatives.  And the evidence is it's good, it's reasonable.

Part III of the guidelines directs applicants and the Board, when reviewing, to look at contract diversity, to consider relevant contract parameters and assess how their impact fits into Union's overall transportation and supply portfolio.

Once again, the evidence on this application is that adding the Niagara contract will strengthen Union's portfolio by adding diversity.  In terms of supply source, the Niagara contract provides a crucial opportunity to connect Ontario customers with a new emerging supply source at Marcellus.

And, in terms of contract length, at its in-service date, the Niagara contract will be Union's only ten-year transportation contract and will represent about 4 percent of total transportation capacity - 4 percent - which will be balanced against a number of single-year contracts, representing 58 percent - that's where a lot of the flexibility comes from - and 2- to 5-year contracts, representing about 37 percent.

There's a range.  There's a balance, and you go from a lot at the short-term end to longer term; less at the longer term end.

The next criterion which is set out at part IV of the guidelines is risk assessment, and this, and deservedly, got a lot of attention yesterday.  The guidelines call for risk to be identified and for minimization and allocation to be discussed.  The evidence before you on this application is that Union's portfolio allows for flexibility to address potential contingencies.

And as set out in the chart that I was speaking to earlier that's appended to Union's January 6th letter, under any of the contemplated toll changes - that is obviously a potential risk.  That's a risk that concerns a lot of people - the Niagara contract isn't that affected.  It's affected a little bit, but it's not -- the swing is proportionately small compared to the swing in the toll, and it keeps the Niagara contract within the range of alternatives.

Commercial risks are minimized by the fact that, as set out in Union's evidence and as discussed by both Ms. Piett and Mr. Isherwood, the Niagara contract involves combining a liquid supply point that is in close proximity to a supply basis with some existing infrastructure that can be exploited to bring this new supply through a new route to Ontario.

On construction and operational risks, the evidence is that Union has built into its contract provisions that ensure that it receives notification in advance of any shortfall in capacity, which allows it to take appropriate steps, including entering into bridging agreements if those are necessary.  And those provisions also ensure that if bridging arrangements become necessary because of a delay in TCPL's infrastructure development -- which isn't anticipated, but it's a risk -- Union will not be responsible for costs during the delay.  So Union's customers only pay for the cost of whatever the bridging agreement is.  There is no risk here of having to pay twice for that type of delay.

Supply risk is minimized by the fact that, as discussed yesterday, there are currently projects underway south of the border that will connect Niagara-Chippewa with over 0.8 bcf a day, which is expected to rise to over one bcf a day.


The Niagara contract represents, as we heard yesterday, a tiny fraction of that, about 2 percent.  The risk that that small amount of supply will not exist is minimal.  The evidence is even if the rate of production at Marcellus gas doesn't grow, or even if it possibly declines, the fact that Union has made the choice to contract for a small proportion of that supply, for transportation associated with a small portion of that supply, mitigates the risk of supply problems.

Similarly, while regulatory risks in the US -- and these were mentioned a bit yesterday.  Marcellus obviously is a hot button issue for a number of reasons, and it's something that regulators keep their eye on -- but the evidence is that regulatory risks might have some impact on the rate of growth at Marcellus, but they are not expected to have an impact that would in any way affect Union's ability to get that 2 percent of supply.

Finally, part 5 of the guidelines considers the impact to retail competition and impact on existing transportation pipeline facilities.  That's 5.2, actually.  As I mentioned, I skipped over 5.1.

If we turn to Exhibit K1.3, which is the exhibit Union filed yesterday morning, as set out in this chart, and for that matter as set out in the chart prepared by TCPL, which was Exhibit K1.4, the Niagara contract represents a positive downward impact on TCPL tolls.  The tables aren't identical, and Union has explained its understanding of the differences so far as it's able.

But I think the material point here is that both demonstrate that the Niagara contract puts downward pressure on tolls.  So not only are we not dealing here with a contract that doesn't involve decontracting, there's actually a positive impact on TCPL tolls.

So those are the criteria that the Board has already established and to which Union looked when preparing its evidence.  And in Union's submission, its evidence on those criteria favours approval of the costs of this contract.

It's the evidence before you on this application and, I think, also in the Natural Gas Market Review in general that the gas supply market in North America is changing, and Marcellus shale is, by all accounts, a game-changing development.  At the same time, traditional gas supplies in western Canada are declining, and in Union's submission, it needs to respond to the shift in a way that maximizes benefit to customers.

At the same time, we're not talking here about a major overhaul of Union's transportation and supply portfolios.  What we're talking about is 5 percent.  That 5 percent, from Union's perspective, has -- brings diversity and security, and means that Union can better protect its customers against other potential shifts that might occur in other areas.

A more diversified portfolio means a more secure portfolio and a more secure system in general.  And once again, I think it's worthwhile stressing that these are benefits not only to Union customers, but to Ontario as a whole.

There was a lot of discussion yesterday, and as I say, I think it's warranted to look at the uncertainties that are associated with this contract.  And another way of putting that is that there are uncertainties, there are risks.  And two of the ones, I think, that seem to be concerning the parties to this application are uncertainty related to Marcellus supply -- and the evidence that is on the record in front of you is that those risks are really low -- and the uncertainty related to TCPL tolls.  And the evidence before you on this is that the Niagara contract isn't that affected by TCPL tolls.  There's -- regardless of the range –- again, I don't want to -- I won't take you to the chart again, but the point is, I think, that regardless of what happens, we have the extreme low and extreme high end, and regardless of what happens the contract stays pretty stable.

I think it's also important to note that there's no indication - in fact, there is a suggestion to the contrary - that either of those uncertainties, that is Marcellus supply and TCPL tolls, is likely to be resolved in the short term.  And I think in that context, that's not necessarily a good reason to act now, but it has to be borne in mind what the incremental benefit of delay, for example, is.  And if we're -- if one potential option that is considered here is let's hold off until we know more, I think we have to think carefully about when we'll know more or if we'll know more.

And I think that in the context of risks that, as the evidence sets out, don't have a lot of impact or are unlikely to obtain, the benefit in waiting to hear information that may not be forthcoming in the short term is low.

There was a fair bit of discussion yesterday about how we value diversity, and the suggestion was that the value of this contract over other transportation options available to Union is diversity, that this adds diversity, whereas using existing pipelines with additional capacity on those wouldn't.  And that the cost, the difference between using some of those existing routes and using this one, must represent the amount that Union values diversity.  And I think as compared to Dawn, that was said to be 30 cents.  I think there's a little bit more to it than that.

As I said when we were reviewing what the evidence is of the benefits, there's diversity, but there's also security of supply and there's also the security of the system in general.

More to the point, I think that there's a piece missing from that analysis, and the piece that I think is missing from that analysis has to do with information that you heard from Mr. Isherwood about yesterday.

And his evidence is that Marcellus is happening right now, and gas is flowing and pipelines are being constructed, and other people, other companies, are taking advantage right now.  And it's right now that the option exists for Union to enter into a contract that would hook up with that Marcellus supply.

So how do you value that?  How do we value the fact that the opportunity exists right now?  Because there's no evidence that there will be unlimited opportunities to connect with Marcellus supply.


In a good case scenario, it might be that the capacity exists later on, but that it comes at a much higher cost, and in a bad case scenario, Union customers could be shut out entirely.

Now, this is not by way of saying, All right, let's just do it, let's just absolutely go ahead because we don't want to miss out on this.  We don't want to be sheep-like in this, but I think there is a value to keeping in mind what the costs associated with waiting are, because I think there are costs.

And I think when we try and put a value on the fact that we can have this contract in hand right now, we can have this capacity in hand right now, that affects how we assess the overall benefit of this contract, that that weighs into our cost benefit analysis.

So all of that, getting back to the question of uncertainty, all of that is by way of saying it's my submission that it is important to bear in mind that this contract is not just about uncertainty that Union is taking on in this contract.  It's also about uncertainty that Union is foreclosing.

And the evidence is while the uncertainties that Union is taking on are minimal and mitigated, there's no such evidence that that kind of mitigation or minimization exists with respect to future opportunities to access Marcellus.

So, in conclusion, coming back to the guidelines, it's my submission that what the guidelines suggest is that where applicants are seeking approval of long-term contracts, the benefit should reasonably be expected to outweigh the risks.  As I read the contracts, there's nothing saying or suggesting that either the benefits or the risks have to be certain before we act.  In fact, I would suggest that that's contrary to the nature of long-term commitments at all.

What the guidelines I think suggest is that, according to best estimates and information available at the time, the benefits should be expected to outweigh the risks, and, in my respectful submission, that is precisely what Union has demonstrated they do.

Subject to any questions you may have, those are my submissions.

MR. SOMMERVILLE:  The panel has no questions.  Thank you very much.  Mr. Stevens?

Closing Argument by Mr. Stevens:

MR. STEVENS:  Thank you.  Good morning, Panel.

I'll apologize in advance.  I think it's probably, as you can appreciate, unavoidable to have some repeat in terms of some of the things I'm going to say, but I think it's important, given that these are separate applications seeking separate relief, that I do go through the various aspects of Enbridge's application, which, in many cases, of course are substantially identical to Union's.

I would like to begin this morning just by outlining the nature of Enbridge's application and the main arguments or propositions or assertions that Enbridge makes in support of why pre-approval of this contract is appropriate here.

As the Board is aware, Enbridge is seeking pre-approval of the cost consequences of a long-term transportation contract from November 1, 2010 to October 31, 2022 for service from Niagara Falls, ultimately, to Enbridge's CDA, central delivery area.

And as set out in the evidence, estimated total cost of that contract, based on TCPL's current tolls, is in the range of $13 million over the ten-year term.

And similar to Union, the volume associated with this contract is in the range of 5 percent of Enbridge's current gas supply purchases.

Fundamentally, this contract is attractive and important, prudent and, in my submission, approvable as it opens up a new supply path, it provides Enbridge and its ratepayers with access to the new Marcellus supply at a competitive cost, in fact, based on the analysis we currently have, at a lower cost than any of the other options that exist.

As you've heard yesterday and today, the Marcellus shale gas supply is a recognized emerging source of supply, and it's happening right now.  I think there was discussion yesterday around what is the current production, and I just wanted to draw your attention to the fact that I don't think this was referenced yesterday.  Enbridge's response to Board Staff Interrogatory No. 3 indicates that as of November of last year, the production was in the range of 1.4 bcf a day.

Now, the advantages to Enbridge and its ratepayers of obtaining access to Marcellus supply include the fact that it promotes diversity of supply, allows access to a different source, and this supply is delivered directly to Enbridge's CDA, rather than to Dawn, which may have constraints in terms of transportation out or withdrawal from storage capacity.

It's from a source that's new and is closer Enbridge's franchise areas than the current sources of supply, and the short transportation distance presumably means there will be lower transportation costs associated with the supply than current sources of supply.

As you heard Enbridge's witness discuss, access to increased and diverse gas supply sources is particularly important to Enbridge at this time.  Enbridge has perhaps an uncomfortable level of spot gas purchases, which it is looking to replace with transported supply, and Enbridge is experiencing continued growth in its customer base, and particularly in its system gas customer base.  And, as you know, Enbridge is responsible for gas supply for its system gas customers.

The precedent agreement in this case contemplates that TCPL will build new infrastructure, and that's what we've heard in evidence and that's what we heard Mr. Cameron discuss today, and that is what we can see emphasized in Exhibit K2.1.

What we know is that infrastructure is going to be required and facility work is going to be needed to allow for bidirectional flow on the Niagara to Kirkwall line.

In Exhibit K2.1 on the second page, the total cost of that work is estimated at $13 million.


We also know that TCPL expects and needs to add compression and looping to expand capacity between Parkway and Maple to allow delivery into Enbridge's CDA.

I believe we heard Mr. Cameron say today shovels are in the ground.  Work is being done.  The estimated total cost of those facilities is set out at page 2 of Exhibit K2.1 at $110 million.

Finally, we know that Union will have to install some infrastructure to allow bidirectional flows from Kirkwall to Dawn, and that's in support of the M12X service that Enbridge -- or that TCPL is contracting for on Enbridge's behalf to support different flows of this Niagara gas, whether to Dawn or to Parkway and beyond.

I believe Mr. Isherwood's evidence yesterday was that those costs are in the range of $5 million.

So while there have been some questions raised about what is the new infrastructure here or will there be new infrastructure, in my submission, the evidence is clear there will be new infrastructure and that without this new infrastructure, the total cost of which is estimated at $128 million -- without this new infrastructure, this supply path won't exist, and without this supply path, Enbridge, Union, Ontario customers are not going to have access to Marcellus supply.

As a result of this new infrastructure, the contract with TCPL has a ten-year term.  That's a TCPL requirement.  If there's infrastructure investment required, they require a long-term contract.  The same as I understand is true of the Union contract that underlies this, the M12X contract.  Union will be making infrastructure investment; they require a ten-year term.

So as a result, for Enbridge, entering into this contract is not business as usual.  There was a reference yesterday to the fact that the Board's report accompanying the guidelines suggests that pre-approval is not appropriate for contracts which might be seen as business as usual.  In my submission, that's not what this is.

If one looks at Enbridge's transportation portfolio, generally speaking, it does not include long-term contracts.  Generally speaking, it does not include contracts such as this that support new infrastructure, that have penalty provisions attached to them.

And I'm going go through this in a little more detail in a moment, but in my submission, this is exactly the scenario that the OEB had in mind when it examined and identified that a process is appropriate that would allow for the pre-approval of long-term transportation contracts to facilitate access to new gas supply sources.  There's a recognition that access to new transportation paths may well require new infrastructure.  That will require a long-term commitment, and it's appropriate that utilities may ask for and be granted comfort that they can enter into those sorts of arrangements without being subject to later risk.

As set out in Enbridge's evidence and as was explained by Enbridge's witnesses yesterday, when one looks at Enbridge's application here in light of the guidelines, this is an appropriate case where the Board ought to, in my submission, pre-approve the cost consequences of this long-term contract.

The contract is prudent and it's advantageous to the utility and its customers.  It promotes diversity of supply.  It delivers gas from a new supply basin at a competitive landed cost.  And there's no impact from this contracting on Enbridge's current existing transportation arrangements with other shippers, or with TCPL, which I suppose is the same shipper.

So with that sort of lead-in and context, I would like to kind of go back a couple steps and just spend a couple minutes looking you with the Ontario Energy Board's approach to the pre-approval of long-term contracts, and what led up to the guidelines that we're now considering today.

And to do that, I ask if perhaps you could pull up the materials that we'd prepared for oral submissions, which was marked yesterday as Exhibit K1.5.

I believe Mr. Warren spoke briefly yesterday about the fact that the starting point for the Board in developing these guidelines was the Natural Gas Forum report, and I've included an excerpt from that report at tab 1 of this brief.  As you'll be aware, as part of the Natural Gas Forum, the Board looked at a variety of issues related to Ontario's natural gas market, in particular to look at steps that ought to be taken to ensure the orderly development of the market.

Now, one of the specific matters that was examined was whether, in the context of utilities discharging their obligations as system suppliers, the Board ought to implement a pre-approval process to allow utilities to make necessary commitments so that they could enter into long-term commitments to –- long-term contracts to underpin secure gas supply.

And as the Board looked at this issue, it observed that long-term utility transportation contracts provide benefits to all customers.  They may reduce barriers for competitive suppliers who want to enter the market, and they help to reduce gas price volatility.

So then turning to page 73 of the report, which I believe is the last page in the excerpt I've provided, the Board stated that:

"Given the importance of security of supply and to provide greater clarity in the marketplace, the Board will offer utilities the opportunity to apply for pre-approval of long-term supply and/or transportation contracts."

Now, in my submission, in doing this, the Board has signaled its interest in encouraging the development and availability of new transportation capacity and paths into Ontario.

Following the issuance of the Natural Gas Forum report, the Board instituted the EB-2008-0280 proceeding.  And that's the proceeding where the Board considered whether and how to develop and implement guidelines for the pre-approval of long-term contracts.

One of the first steps in that process was a series of stakeholder conferences between the Board and various interested and impacted parties.  Enbridge attended one of these stakeholder conference sessions and provided a presentation which I've included at tab 2 of our materials.  I think that presentation is instructive in terms of setting out what are the benefits of long-term contracts, and why is it appropriate that we should consider pre-approval of those contracts.

And I would like to just draw your attention to a few different slides within that presentation.

Turning first to slides number 3 and 4, in slide 3 -- which is called "EGD's perspective" -- Enbridge sets out the fact that its ability to maintain and grow its distribution system and serve all of its customers is dependent on its ability to secure reliable access to appropriately priced gas supply.  And to do that, Enbridge strikes a balance between the lowest-cost supply, along with diversity and reliability of supply.  And to meet those ends -- and this is set out both at slides 3 and 4 -- to meet those ends, Enbridge requires access to multiple supply basins.

And in its presentation, Enbridge noted that changing gas supply sources over time may well require changes to Enbridge's existing portfolio.  And in my submission, that is what is happening here.

At slide 8, Enbridge set out its perspective on why long-term contracts for transportation are important.

In that context, Enbridge Gas noted that contracts that require new infrastructure to connect new supply basins may well require a commitment of at least 10 years.  That's what's happened here.  And Enbridge made the point that I believe Ms. Piett and Ms. Giridhar made yesterday, which is that the participation by LDCs in these new projects, it's important because it provides a signal to the market about the validity of the project, and also because in some circumstances it can influence the routing of the project to make sure that the supply does benefit the customers of the utility.

So I don't want to belabour the point about what Enbridge has said previously; I just want to highlight the fact Enbridge's approach now is entirely consistent with what it said was important and what it said it would do as it entered into the guideline-setting process.

So following the stakeholder meetings in this proceeding, the Board issued a letter, which I've reproduced at tab number 3.

At page 2 of that letter, the Board emphasized that during the stakeholder meetings, no substantive issues about a pre-approval process for long-term contracts were raised, and stakeholders generally agreed to a pre-approval process for long-term contracts that support the development of new natural gas infrastructure.

And in my submission, it's important to see that the example the Board gave in this regard was pipeline facilities to access new natural gas supply sources such as LNG plants and frontier production.  And in my submission, that's what this case is all about.  It's about new transportation facilities that will allow the connection of frontier production at Marcellus, supply that is not currently available in the Ontario market.

At tab 4, I've set out the Board's report where it discussed and issued the guidelines which we are now using to apply for pre-approval of this contract.

At page 3 of that report, the Board recognized that natural gas utilities have a portfolio of transportation contracts with varying lengths, and that those contracts which support long-term infrastructure investments by upstream transmitters will generally be long term.

And in the paragraph at the top of page 3 of the Board's report, the Board states that:
"Long-term transportation contracts may help ensure an adequate natural gas supply in the Ontario market from a diverse portfolio of sources.  This may increase supply reliability and reduce price volatility which would benefit all market participants."


At page 4 of the Board's report, it concludes that a pre-approval process is appropriate for specific types of long-term contracts.  And, again, the example of such a contract that's given by the Board is the development of new transportation facilities to access new natural gas supply sources.

Following the issuance of the Board's report and comments on that report, it was confirmed that the guidelines attached to the report would be issued without change.

So that takes us, then, to the application which Enbridge has made in this case.  In its application, Enbridge explained the nature of the contract for which it seeks pre-approval, and included evidence about how pre-approval of the costs associated with that contract is consistent with the Board's guidelines.

Enbridge's answers to interrogatories and its evidence yesterday provide further support in request of this relief.  And as explained yesterday, the chart set out at tab 6 of our brief provides a link between each of the Board's guidelines and the evidence filed by Enbridge addressing each of those guidelines.

I would like to proceed to just briefly highlight, if I can, Enbridge's evidence in respect of each of the matters set out in the guidelines.

The first of the guidelines, as you know, relates to the needs, costs and benefits of the project.  In this case, the contract will permit Enbridge to access Marcellus shale gas supply, which is closer to the franchise area than the Western Canadian Sedimentary Basin and other supply sources.

This improves security of supply.  It includes diversity of supply for Enbridge.  It opens up access to a new supply source using a different transportation path than currently exists.

This gives operational flexibility to Enbridge, as it flows gas directly into the CDA.  And as Enbridge's evidence speaks to, this can be a significant advantage, especially on peak days, because otherwise peaking supply would have to be bought directly for the CDA, and this will allow gas to flow from a different direction into the CDA.  And that addresses why, in Enbridge's evidence corrections yesterday, it was realized that the introduction of this new supply source will in fact reduce Enbridge's reliance on peaking supplies.

As explained, the use of this contract will also reduce Enbridge's dependence on spot gas purchases, which may potentially be at higher costs.  And, in my submission, that's important in the context of Enbridge's increasing system gas supply requirements as customers continue to return to and stay on system supply.

Ultimately, the benefit here is that expanding the diversity of supply for Enbridge's customers protects their interests in terms of the quality, price and reliability of gas distribution service under the system gas option.

And as we set out, in terms of the costs, the costs here based on current tolls are in the range of $1.3 million a year over the ten-year term.

The guidelines also ask or require that a landed cost analysis be provided, to set out the forecast cost of the supply under the proposed contract versus the forecast cost of other feasible options.

Enbridge's evidence in that regard is that the cost of the gas that will be transported on this path is comparable to the cost of alternate sources.  In fact, it's favorably comparable.  Based on Enbridge's current forecast, this is the lowest cost option.

Just by way of reference, this can be seen to be the case using the current TCPL tolls.  The reference for that is appendix F of Enbridge's evidence at Exhibit B, tab 1, schedule 1.  This is also -- the cost is also competitive - in fact, it's also the lowest cost - if one were to use the most recent proposed TCPL tolls, which change -- which lower the cost of long-haul transportation.  And that can be seen in the response to Board Staff Interrogatory No. 23.

Of course, those tolls are only proposed and they haven't been approved for use.  But it does lead to the question which my friend Ms. Kirkpatrick also addressed, which is the question of:  What should we do around the fact that there is uncertainty in terms of where TCPL tolls are going to go?

And, in my respectful submission, that's not something that ought to be of great concern in this case.  And I say that because no matter what view one takes of what the tolls might be, whether it's the current tolls, whether it's the proposed new tolls or whether it's the tolls that would result by using TCPL's current methodology applied to 2011 forecast of throughput, under each of those scenarios, the landed cost of Niagara supply is competitive, and, in fact, the landed cost of Niagara supply is lower than any other alternative available to Enbridge.

So put differently, even if TCPL succeeds in having a new methodology implemented which shifts costs from long-haul transportation to short-haul transportation, the landed costs analysis which Enbridge Gas has presented shows that this supply option remains competitive.

The guidelines ask the applicant to also include information about contract diversity and how this contract fits into the utility's current portfolio.  The parameters of this contract are set out in Enbridge's evidence at Exhibit B, tab 1, schedule 1, page 5.  And the highlights of that are the fact that it's a ten-year term, 30,000 gJs a day, with a path from Niagara Falls ultimately to the Enbridge CDA.

And as set out in Enbridge's evidence, this constitutes in the range of 5 percent of Enbridge's current gas supply.

In my respectful submission, there is no particular impact on Enbridge's contract diversity except to expand it, because of the fact that this is replacing spot gas purchases and, to a small extent, peaking gas purchases.  There's no displacement, as Enbridge has explained, of existing transportation contracts in order to accommodate this new Niagara supply.

Item IV of the Board's guidelines deals with risk assessment.  Enbridge's evidence sets out the risks associated with the contract and the reasons why those risks are not substantial in the context of the benefits of this contract.

I've already discussed the risks related to TCPL tolls, but I'll just highlight several of the other risks that are identified.  The first has to do with supply risk and revolves around the question of:  Will there be sufficient supply to meet the demands set out in this transportation contract?

As Ms. Ghiridar explained, EGD believes, and I think the evidence supports the fact there is minimal risk that current production and anticipated increased future production of Marcellus gas -- there's minimal risk, given all the activity, that Enbridge's needs cannot be met.  Ms. Kirkpatrick has spoken about this at length, so I don't propose to go into it any further.

There's also potential construction and operational risk that TCPL won't be in position to offer the contracted services.

Enbridge's general response to that is that it has confidence in TCPL's ability to deliver the service.  TCPL has said it will.  They are an experienced operator.  Enbridge has little doubt the service will be available and provided.

But in the event it can't be provided, this represents a relatively small part of Enbridge's system gas portfolio.  Enbridge has a wide variety of options to source gas and doesn't foresee any concerns in terms of being able to meet its system gas requirements, even if for some reason this Niagara supply becomes unavailable.

Enbridge's evidence also speaks to potential regulatory risks that the required NEB or other approvals won't be obtained and the project can't proceed.  Again, Enbridge has no information that that is a potential risk, or is a substantial risk here.  But it does note and accept that it would be a responsible for a portion of TransCanada's costs incurred to date in the event that the project can't proceed.

And in that regard, I just want to draw your attention to the fact that there are provisions within the precedent agreement that provide a measure of protection to Enbridge in that regard.  There's strong requirements on TCPL to minimize and mitigate any such costs, and to account to Enbridge, to set out and justify the amount of any such costs.  Enbridge, on its own behalf and on behalf of its ratepayers, will make certain that any such costs are reasonable, are appropriate, are justified.

Ultimately, the PA is subject to the NEB's jurisdiction, and if there is some sort of difference that can't be settled between TCPL and Enbridge, Enbridge will take whatever steps it has to do to seek to get TCPL to officially justify what those costs are.

On the whole, though, Enbridge doesn't believe doesn't that the risks that appear from the TCPL contract are significant, and certainly doesn't believe that they are unreasonable in the context of the benefits that Enbridge ratepayers will -- Enbridge system gas customers will enjoy from access to Niagara supply.

Item 5 of the board's guidelines asks Enbridge to address whether there are any retail competition impacts.  We're not aware that there are.  This simply replaces one source of Enbridge's system gas supply with another.

It also asks about the impact of the proposed contract on other transportation routes and costs.  In Enbridge's case, as you've heard, there is no direct impact from the Niagara supply path on Enbridge's current transportation arrangements.  There's no need for Enbridge to decontract or shed any existing transportation.

As you heard the witnesses discuss yesterday, ultimately it's in Enbridge's and its ratepayers' interested to expand the diversity of supply available to its customers, rather than to concentrate it.  And that would be the case if Enbridge was instead to get the amount and to -- the gas supply anticipated from this path instead from the TCPL main line service.

So in conclusion, Enbridge is seeking Board approval of the cost consequences of this ten-year contract with TCPL.  And for the reasons that you've heard expressed, Enbridge is seeking that approval by next Friday, January 28th.

As you've heard, Enbridge has obligations as a system supplier, and it doesn't make profit on its system gas arrangements.  Instead, Enbridge simply passes on the costs of meeting its system supply obligations to its customers.  The TCPL contract in question here is directed at meeting system supply obligations.  So in those circumstances, Enbridge does not believe that it's necessary or appropriate to impose conditions on the approval of this contract or to allocate risks between Enbridge's shareholder and ratepayers.

So with that final general comment, we will wait for reply to address any particular conditions to Board approval or other matters that may come up in the course of intervenor argument.  Thank you.

MR. SOMMERVILLE:  Thank you, Mr. Stevens.

Do you have any questions?

Just a very basic question, Mr. Stevens.  Are you familiar with or do you know - and if you don't, that's fine - precisely the regulatory process that TransCanada will have to follow in order to get the authorizations that the precedent agreement refers to?

MR. STEVENS:  I'm sorry to admit I don't have any particular knowledge of that.

MR. SOMMERVILLE:  That's fair enough.  Thank you very much.  We'll take a 20-minute break.  We'll -- better put my glasses on.  We'll reconvene at 10 minutes after 11:00 for argument from Mr. Thompson and Mr. Warren.

Mr. Cameron?  I think the button may not be on.  Sorry.  Is the red -– or the green light -- there we go.

MR. CAMERON:  Thank you.

Mr. Thompson and Mr. Warren, I think, reasonably pointed out that since TransCanada is speaking in favor of the applications, we should probably follow the applicants in argument, and then they would speak.

MR. SOMMERVILLE:  So you are going to argue this morning?

MR. CAMERON:  Yes, we are.  I'm sorry I hadn't made that clear, but yes, we are.

MR. SOMMERVILLE:  That's fine.  That's fair.  So we'll reconvene to hear your argument, and then Mr. Thompson and Mr. Warren.  Mr. Thompson?

MR. THOMPSON:  Yes, Mr. Warren is going to kick it off with some eloquence, and then I'll clean up with meat and potatoes.

[Laughter]

MR. SOMMERVILLE:  So we'll reconvene at 10 minutes after.  Thanks.

--- Recess taken at 10:49 a.m.

--- On resuming at 11:10 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.  Mr. Cameron?

Closing Argument by Mr. Cameron:

MR. CAMERON:  Thank you, Mr. Chair and Members of the Panel.  To the extent that I'll be referring to any documents in the process of my argument, it will be the three exhibits that have had some currency in the discussion already; that is, K1.3, K1.4 and the most recently filed K2.1.  That is the Union Gas cost benefit analysis, the TransCanada cost benefit analysis, and the undertaking response.

So you might want to have those at hand in case you want to refer to them and ask me questions about them as I'm making my submissions.

First and foremost, Members of the Panel, TransCanada supports both the Union and Enbridge applications for approvals of their respective long-term contracts, and TransCanada urges the Board to provide approvals for the applications by January 28th so that both applicants can commit to these contracts without complication.

Some background I think is in order, and this will harken back to the message that TransCanada tried to present at the Natural Gas Market Review, which is that TransCanada responds to the market in the best interests of its stakeholders.

And as was established by the evidence that was presented at the Board's Natural Gas Market Review, TransCanada believes that the Western Canadian Sedimentary Basin remains an important source of natural gas for Ontario gas users, and that over the next several years the WCSB will return to its earlier production levels largely as a result of the rapidly accelerating development of unconventional resources.

So TransCanada believes that this Canadian source of gas that can be delivered exclusively through Canada should remain an important part of Ontario's gas supply.

TransCanada also understands that prudent Ontario gas users will take advantage of diversity in gas supply for financial and security of supply reasons.  TransCanada has accommodated Ontario gas users' response to market changes by developing various TransCanada short-haul routes.

The market's use of these short-haul routes has been one of the factors that has resulted in higher long-haul TransCanada tolls.  Those higher tolls, and the question of which Ontario gas users should bear the cost of them, are factors that this Board will have to contend with in the coming years.

Put another way, TransCanada's long-haul tolls would be lower if the WCSB were the only source of gas available to Ontario, but Ontario gas users have reasonably sought ought greater supply diversity.

The point is that this has consequences.  This greater supply diversity has come at the cost of higher TransCanada long-haul tolls.  These were all reasonable decisions, but they come with consequences and parties are now dealing with the challenges of coping with these consequences.

With respect to Marcellus gas for Ontario, TransCanada has two propositions to offer to this Board.  First, Ontario will benefit from access to Marcellus gas; and second, when Marcellus gas comes to Ontario, Ontario will benefit from having the TransCanada main line be part of the infrastructure that delivers that gas to Ontario gas users.

The applicants have made eloquent cases for the benefits of access to Marcellus gas, and TransCanada won't repeat those points here.  Moving Marcellus gas from Niagara into Ontario on the TransCanada system will be better for Ontario, it will be better for TransCanada, which has benefits for Ontario, than allowing that gas to end up in other markets or to come into Ontario through greenfield rather than existing TransCanada infrastructure.

So we support the approval of the applied-for contracts as part of TransCanada's initiative to be part of the infrastructure that brings Marcellus gas to Ontario.

TransCanada maintains this position, and we enter this topic only for the point of ensuring that the Board has what we believe is an accurate way of analyzing this type of transaction. TransCanada maintains this position despite the fact that our data, as set out in Exhibit K1.4, indicates that these contracts in aggregate do not provide a net benefit to Ontario gas users. It is a minor point, but TransCanada would say that Exhibit K1.3 filed by Union Gas provides an incomplete analysis for two reasons, and you might want to, if you have it handy, look at K1.3 as I make these points.

The section under heading A, "Average Landed Cost Impact", has widely varying estimates of the landed cost of gas at Niagara and on.  That ends up narrowing down to, respectively, 2- and 3-cent differences in rated average costs, which tells you that if those estimates were even 10 or 20 or 30 percent different, the entire analysis would skew in different directions.

So we appreciate that, in theory, landed cost is an important part of the analysis, but the predictions ten years into the future, and being so widely variable, are not a particularly helpful analysis.  They generate -- it's a very candid analysis.  They generate a net negative impact, but we would just say that's not a particularly reliable data point for consideration of these contracts.

This type of table that Union filed is the type of information the Board should have.  We think it's a good working tool, but that part of it is based on highly speculative data that doesn't produce a reliable prediction.

The second part of the table, the toll savings section, again, we agree with Union that this is the type of analysis that should be presented.  But Union appears to have been under the misapprehension that TransCanada projects require a PI of one or greater, and so they didn't include facilities costs.

That's just factually incorrect.  It's an understandable position for Union to take, because it's how they have always worked with their regulator, but it's not how TransCanada works with its regulator.

There are, indeed, facilities costs involved in this project for Union and Enbridge that outweigh the toll benefits.

Now, therefore, we believe that the TransCanada table, which is K1.4, is a more accurate representation of the net impact of the contracts.

As matters have transpired, the Union contract produces a positive net impact and the Enbridge contract produces what you might call a relatively minor, if even worth consideration, negative impact.  So it would be fair to take the applicants' position that at a high level, these are break-even contracts for Ontario on a strictly financial dollars point, because the negative impact is barely going to make the rounding error in their annual cost of service.

What TransCanada says is that that financial impact, slightly positive or slightly negative, is insignificant compared to the huge advantages to Ontario of obtaining access to Marcellus gas, which is what Union and TransCanada are setting about to do.

So the math and the calculations we offer merely because in the event this ever becomes important in the future, we believe that it's important to consider both toll advantages from toll revenues and toll disadvantages from facilities costs.  But in the end, we think that the numbers are not a significant factor and do not come close to -- dissuading this Board from approving these contracts because of the advantages that Ontario will gain from having access to Marcellus gas.

Exhibit K1.4 has some other information on it that has become somewhat moot, given that Union has withdrawn the two contracts -- the Parkway contracts that would have coincide with their decontracting of TransCanada long-haul capacity.  And we would leave it, though, with the Board to take note of the numbers in that table, because it is demonstrative of the point we have been trying to make, which is that diversity is a good thing.  TransCanada understands and supports why Ontario gas users want diversity.  But it comes at a cost.

And when parties decontract long-haul to take short-haul or other supply avenues, it has an impact on Ontario, dollars coming out of Ontario gas users' pockets, because the long-haul tolls go up.

So that is -- as I say, the point has become somewhat moot in this proceeding and I don't want to dwell on it, but I do want to make this point, which is that when Ontario gas users decontract long-haul on TransCanada services, these effects are felt whether or not they are replacing that capacity with long-term supply contracts.  And yet your guidelines only call for an impact review when an LDC is applying for a long-term supply contract, for approval of a long-term supply contract.

And the Board might wish to consider if there is somewhat of a gap in its oversight of this issue, given that the impact of you only occurs when, perhaps even by coincidence, an LDC is applying for a long-term gas contract approval.  Whereas decontracting of long-haul capacity on TransCanada can occur at any time, without the LDC seeking a long-term replacement contract, and it will have exactly the same effect on Ontario gas users.

And so we'll just leave that issue with you for your consideration.

Union opened its evidence in this proceeding with an explanation for its withdrawal of its request of the two Parkway contracts, and though that has become -- and I've taken the Chairman's point on this -- it has become a moot issue because of that, inasmuch as Union raised it and TransCanada engaged in a brief cross-examination on it, we wish to make just a few observations on the evidence on this point.

As Mr. Isherwood confirmed, TransCanada has never moved gas around the horn, to use Union's expression, that is, from Dawn up to Emerson, through Thunder Bay, back down to Maple.  The exchanges between Dawn and Maple have long been in place, and seen as a sensible cost-saving mechanism.  There is no bottleneck between Parkway and Maple, period.  A shipper wishing to deliver gas upstream of Maple from any point and receive it at Maple or downstream will get exactly that, will get exactly that delivery of gas, exactly on time, every day, as nominated.  The shipper does not care how TransCanada works the exchanges to get the gas from one point to another.

This happy and fully satisfactory arrangement, of course, does not describe a bottleneck in the derogatory sense that that term is usually used and is used by Union in this proceeding.  It's an efficient way of using existing capacity, and avoids the costs of unnecessary facilities.

As of this year, it will be possible to move the gas from Dawn back to Emerson and around to Maple; that is, actually flow molecules around the horn, so to speak.  But that is a contingency arrangement for a possible but unlikely demand-and-flow scenario.

Perhaps more to the point, TransCanada can and will have to answer to the National Energy Board for this facilities configuration, a configuration with which the National Energy Board and TransCanada shippers have been content for many years.

We say it is not for Union to say to you that because Union does not like the way the service is provided, the matter should come before this Board as an explanation for Union's contracting behavior.  TransCanada shippers get the service they want without unnecessary facilities, whether or not it is how Union would like TransCanada to accomplish that objective.

As noted by Mr. Stevens for Enbridge, Union requires shippers to make a ten-year commitment to M12 contracts.  Union requires this without providing an explanation, let alone a commitment, as to what facilities Union will use to provide that service.

In this case, TransCanada went far beyond that for Union, but somehow could not satisfy Union that we were committed to this project.

Now, having noted that the exchange mechanism has been a successful way of getting gas mostly from Dawn to Maple without new facilities, with the imminent arrival of Marcellus gas, it has now become appropriate to expand TransCanada's facilities between Niagara and Kirkwall, and more to the point, between Parkway and Maple.

As noted in Exhibit K1.4, TransCanada is planning to spend approximately $110 million on facilities - this is in the note at the very bottom of K1.4 - to provide this service to parties, including Enbridge, for the contract at issue in this proceeding.

The specific facilities are set out in the undertaking response, which I believe is Exhibit K2.1.  It's the response to undertaking J1.1, both pipeline and compression.  I'll interject two points.  There was a question from Member Hare about why there was adjustment to compression upstream of Maple when we are talking about flowing gas from south to north to Maple.

And we asked for an answer from the engineers in layman's terms, and I'll give it as best I can.  To use an old phrase, TransCanada is an integrated system, and when you change something somewhere, things change elsewhere.

And part of what will be happening when gas is moving north from Niagara, Kirkwall, Parkway and Maple, is that less gas will be coming south from Barrie, et cetera, and probably more gas will be coming south down the North Bay shortcut towards Kingston.

So these are compression changes that don't relate to moving molecules to Maple, but are a consequence of the facilities changes that do move molecules to Maple.  So we have to spend the dollars and change the valving and the size of the compression, et cetera.

MR. SOMMERVILLE:  Just to interject, what you are suggesting is it's decreased flow which is causing the upstream implication?

MR. CAMERON:  Yes, that's right.

MR. SOMMERVILLE:  Thank you.

MR. CAMERON:  There was another interlocutory question that this is as convenient a time as any to interject with an answer to, which is:  What regulatory process is involved by TransCanada at the National Energy Board for these facilities?

As this Board might be aware, when TransCanada is installing a relatively short level of loop, and in this case it's 13 kilometres, and when it is doing compression and valving and metering changes, it does not require what I'll call a full-blown application.  We apply under section 58 of the National Energy Board Act, which applies for a compressed and expedited application.  It's almost always in writing.

MR. SOMMERVILLE:  That's very helpful, thank you.

MR. CAMERON:  So that is how we would be expecting to proceed with this facilities application.


So, yes, there would likely be a reverse open season, just in case there's turnback.

Now, I've described the facilities, and they are in Exhibit K2.1, the pipeline in Brampton between main line valve 204 and Creditview, the modification to the various compressor stations, the modification to the metering and valving, and the additional compression at Maple.

TransCanada offered Union service for the two Parkway contracts by building these same facilities.  But unlike Enbridge and the other Niagara-Maple shipper, talks broke down with Union because TransCanada written assurances fell short of the contractual commitment that Union required from TransCanada to build specific facilities, a commitment that TransCanada believed it could not make, because TransCanada cannot commitment itself contractually to specific facility designs that might turn out not to be consistent with its obligation to its regulator to construct the most safe and efficient system.

No one at TransCanada doubts that when the pipe is going into the ground, the facilities described in undertaking J.1 -- or Exhibit K2.1, or some facilities very much like them, will be needed and installed.  TransCanada, at Union's request, specifically obtained the approval of its board of directors to undertake this expansion, and gave Union specific written assurances of this fact and that this was Union's intention.

Note, please, that as recounted in the Natural Gas Market Review, TransCanada has billions of dollars of investment in Ontario that is not reaping the rewards that an investor might expect.  You will appreciate that the board of directors of TransCanada, to make further investment of hundreds of millions of dollars to service the Enbridge and Union requests, was not an obvious proposition for TransCanada's board.

And yet TransCanada's management convinced its board to invest this money in Ontario to provide Union the ability to open up new supply sources to Union's customers.  TransCanada was very disappointed by Union's abandonment of the two Parkway contracts, when we went so far to provide the highest assurances we could within our regulatory constraints.

TransCanada is planning to build Niagara to Kirkwall and again, more to the point, Parkway to Maple facilities for Enbridge and another shipper out of Niagara.  TransCanada would very much welcome the opportunity to transport gas for Union on these or further facilities between Parkway and Maple.

Union is among TransCanada's most valued customers and we have a common purpose here.  It is to be hoped the parties can return to the table and come up with some arrangement that allows Union to take advantage of these facilities and to advance its plans to offer Marcellus gas to its EDA and NDA customers.

Ontario gas users and Union's NDA and EDA are as entitled to the benefits of supply diversity and access to Marcellus gas as other Ontario gas users, and TransCanada would like to be part of accomplishing that objective.

In conclusion, TransCanada believes that Ontario will benefit from access to Marcellus gas and from having that gas moved on the TransCanada system to whichever markets in Ontario want it.  Accordingly, TransCanada supports the approval of the applied-for contracts without conditions and is hopeful that the Board can provide these approvals by January 28th, so Ontario gas users can soon begin to enjoy the benefits of a new supply field developing right in their backyard.

Subject to any questions you have, Panel, those are our submissions.

MR. SOMMERVILLE:  Thank you, Mr. Cameron.  Any questions?

MS. TAYLOR:  I do have one question.  It relates to Exhibit K1.4, Mr. Cameron.

MR. CAMERON:  Yes.

MS. TAYLOR:  Under footnote number 2, it talks about $110 million capital cost for Parkway to Maple, if I'm reading this correctly, for capacity -- well, contract quantity, which I will read to be capacity, of 242,270 terajoules per day.  The Enbridge contract of 30,000 gJs a day along this path creates a net revenue loss, if I'm reading your numbers correctly, of about 5 million; is that right?

MR. CAMERON:  Yes.

MS. TAYLOR:  Offset by a positive revenue contribution of 0.1 million from the Niagara to Parkway.  Is that all correct at this point?

MR. CAMERON:  For the Union contract, yes.

MS. TAYLOR:  I'm talking about the Enbridge contract.

MR. CAMERON:  Sorry.  Correct, yes.

MS. TAYLOR:  So Enbridge going from Parkway to Maple is 30,000 of 240,000.  So is it relevant to look at the total market effect from the construction of these facilities and, I suppose, total revenue impact on TransCanada for Parkway to Maple as being - and I'm going to have to do some averaging here with the contracts and bootstrap a little bit - to be roughly in the order of, something 5 to $6 million of net revenue lost to TransCanada as a result of the construction of these facilities that would adversely affect the Ontario market?

Is that the right way to bootstrap my way into the market analysis?

MR. CAMERON:  I don't know if that's going to be a useful analysis, because the construction is for the list of shippers who want to move gas from Niagara to Maple, and -- and so it does become a bit artificial to separate out particular shippers and their volumes and try to ascribe facilities to that and come up with a net figure, so...

MS. TAYLOR:  Is it fair to say your third shipper -- so from Niagara to Kirkwall, you have three shippers.  And do they represent in aggregate all or substantially all of the capacity that you'll create?

MR. CAMERON:  From Niagara to Maple, three shippers, but there are other things happening at the same time.  Gas is moving further east on the system from other shippers.

MS. TAYLOR:  So there are other things going on 
here --


MR. CAMERON:  Exactly.  This is --


MS. TAYLOR:  -- that we have not discussed --


MR. CAMERON:  Exactly.

MS. TAYLOR:  -- today or yesterday, insofar as the provision of these facilities are concerned?

MR. CAMERON:  That's exactly right, and that does place some limitation on the extent to which you can place reliance on the figures in any of the tables that have been provided.

MS. TAYLOR:  Okay.  Thanks.

MR. SOMMERVILLE:  Thank you.  I have no questions.  Thanks.

Mr. Thompson?  Or -- I beg your pardon -- Mr. Warren?
Closing Argument by Mr. Warren:


MR. WARREN:  Panel, I will begin with the observation that from the perspective of residential consumers, diversity of supply is a good thing and that residential consumers benefit from that.  They benefit, as well, from access to a new source of gas, certainly one as important as the Marcellus shale field appears to be.

Having said those things, the issue of diversity of supply and its benefits and access to a new sources is, in my respectful submission, neither one of them are issues in this case.

The issue in this case is whether or not the utilities should be protected from risk, or to put the matter another way, the issue is whether the risks of these contracts should be shifted to the ratepayers.

Does the evidence in this case warrant the Board taking that step?  Is the Board satisfied that the shift is appropriate?

As the Board will understand, the utilities would ordinarily enter into contracts for transportation bearing the risk of after-the-fact prudence reviews.  I appreciate and acknowledge that that risk is mitigated by the Board's practice of not applying hindsight to its prudence reviews.  But it is still asking what a prudent utility would have done, and a utility would have had to -– these utilities would have at least had to account for a change in circumstances and natural variations -- sorry, and material variations from their forecast.

And I would remind the Board that the prudence reviews are not mechanistic, that they can involve serious and searching examinations of the prudence of the utility's activities, and in particular, I would remind the Board of the Alliance-Vector analysis in the Alliance-Vector decision, where the Board did conclude, after a searching analysis, that the decisions made by the utility in that case were not prudent.

I'd asked the Board to turn up, if it would, in Mr. Steven's argument brief, tab 1, which is the portion of the Natural Gas Forum report, and page 73 of that, to which Mr. Stevens has already referred you.

In my respectful submission, the policy which is embodied in what is, after all, a material shift in the Board's traditional approach to these contracts, a shift from the allocation of risk from the utilities to the ratepayers, is predicated on there being unusual circumstances at play, and the unusual circumstances would be the risk entailed in a long-term supply or transportation contract.

And the question the Board has to ask, in my respectful submission, is whether or not the risks involved in this case warrant the application of this policy.

The other important factor on that page is that in the suggestion as to what the guidelines might consider, number one on that list is risk allocation, the appropriate allocation of risk between ratepayers and shareholders.  And I emphasize that point because I come back to, as I will with tiresome rapidity, the point that this does represent a sea change in the Board policy.

If you are going to shift the allocation of risk, then as part of the approval of these contracts, what -- should there be an appropriate allocation of risk?

Now, these contracts, it's interesting, and I say as an aside, that the utilities, both of them, and in particular Union, reject the notion of the allocation of risk despite the guidelines, despite what the Natural Gas Forum report is, because in their words, it does not fit their business model.

They are regulated utilities.  There are allowed to charge certain rates to their consumers upon the approval of this regulator, and their business model is, with respect, whatever the regulator says it is.

As the Board will be aware, the Ontario Court of Appeal in their recent Toronto Hydro decision reiterated obligation of utilities to protect the interests of their consumers, and that is part of their business model.

In my respectful submission, these contracts do not meet the required standards.  These are not the kind of contracts which the Board's policy was created for.  There is no security of supply issue here, and you'll remember, in my respectful submission, if you go back to page 73, the Board said:
"Given the importance of security of supply..."

There is no security of supply issue here.

In my respectful submission, the guidelines have not been met.

Now, I chose yesterday in cross-examination to focus on one of the criteria in the guidelines, in one of the guidelines, which is risk.  The guidelines require that all of the risks be delineated, and it isn't simply a garden variety listing of them.  It's an analysis of what those risks are.

Absent Mr. Thompson's request for a listing of the risks associated with supply, you never would have gotten any analysis from the utilities of the risk of the Marcellus shale supply.  That's one of the risks.  When you did get the list, it is simply a list, with some broad reference to the fact that there is gas flowing out of the Marcellus shale, Marcellus field now, and therefore the Board should be comforted.

It strikes me, I say with respect, that had the risk been on the utility, their business model would have required a detailed, searching, pointed analysis of all of the risks and whether those risks were likely to materialize.

You didn't get it in this case.

The guidelines also require a description of the costs.  You remember -- it's ironic that we have now the exhibit that was introduced this morning, K2.1, which is a more detailed analysis of what's going to be constructed and what it will cost.

That was not provided by the utilities.  At the close of the session yesterday afternoon, I say with respect, none of us in this room knew what was going to be built and exactly what it was going to cost.  It's one of the ironies of the adversarial process that Mr. Thompson and I, through cross-examination, may have given oxygen to the applicants' case by eliciting this information.

But the point is they did not provide it in support of the application.  Nor have they provided, in my respectful submission, a sufficient analysis of the difficulties posed by the shift in TCPL tolls.

Both of the utilities say the amount of tolls are always a factor in these cases.  But as the Board is aware, we are about to face a sea change in the regulatory approach to transportation tolls on TCPL, as a result of decline in supplies from the Western Canadian Sedimentary Basin and as a result of access to shorter term, shorter distance supplies.

That's going to have a sea change. And as a –- a sea change in the way we approach tolls.  We've seen the beginning of it in the recent filings of TCPL with the federal regulator.

But that's only the beginning.  So the data we have is a very short-term analysis of what the changes are likely to be.  This is a ten-year contract.  We simply do not know, as we sit here today, what the cost consequences of that contract will be.  And if we're going to shift all of the risk to ratepayers, in my respectful submission, it is incumbent upon this Panel to say, We need to know more, with a greater degree of precision, what those cost consequences are going to be.

I acknowledge these are usual circumstances because of the change in the way TCPL is going to have to approach its tolling.


As Mr. Cameron put it quite bluntly this morning, just a few moments ago, the Marcellus field will have an impact on tolling.  What that impact will be, we don't know, put it's a fundamental change.

The question is, in light of that, is it premature now, particularly in light of the evidence from the applicants, to approve these contracts.  I say that it isn't.

In my respectful submission, absent the ten-year time horizon, these contracts are essentially for garden variety transportation contracts.  The approval of these contracts, eliminating any risks to the utilities is not appropriate.  In my respectful submission, the Board should not approve contracts where the cost consequences are not only unknown, but cannot be estimated with any degree of precision.

In the alternative, if the Board believes that access to the Marcellus field -- if this is the only way we are going to get access to the Marcellus shale gas field is in and of itself a value warranting approval of the contracts, it should condition approval on a sharing of the risks, and my suggestion is that unabsorbed demand charges be shared 50/50 between the ratepayers and the consumers.

Those are my submissions.  Thank you.

MR. SOMMERVILLE:  Mr. Warren.  Mr. Thompson?
Closing Argument by Mr. Thompson:

MR. THOMPSON:  I beg your pardon.  Thank you, Mr. Chairman, Members of the Board.  By way of introduction, we certainly agree with what Mr. Warren had to say generally about diversity and access to new supplies, but also like Mr. Warren, we introduce our submissions here with what we see the issue that this case raises.

And I submit to you that the issue that these cases raise is whether the applicants have established an entitlement to the pre-approval relief they seek for the cost consequences of the ten-year precedent agreements, each of them as executed with TCPL.

Now, after reflecting on the nature of this issue, the evidence presented, and reviewing the situation with CME representatives that instruct me, our submission to you is that you should refrain from granting any pre-approval relief pertaining to these particular contracts, so you should disregard any of the conditional scenarios that I was putting to the witnesses as possibilities during the course of my cross-examination.  We're not going in that direction.

What prompts us to make this submission to you, and what follows, is our analysis.  The starting point in our analysis of the issue in these cases is to ask the question:  How would ratepayer responsibility for the cost consequences of these particular contracts be determined outside the ambit of the Board's pre-approval process guideline?

To answer that question, we look to the initial in-service date for each contract, which is November 1, 2012.  Under the normal approach for determining ratepayer cost responsibility for new long-term upstream transportation arrangements, the cost consequences of the contract starting in 2012, would be brought forward for consideration in the 2012 rate cases of each company.

These rate cases would normally be presented in the last quarter of this year, 2011, and not in the first month of the year.  So adherence to the normal approach would see matters pertaining to the prudence of each of these contracts be considered and determined about 10 or 11 months hence, rather than next week.

Now, this assumes that each of the utilities acts in accordance with the conviction that its witnesses expressed in evidence in this case, that these contracts are prudent and that they do not cancel them on or before January 31, 2011.

So under the normal approach in each of these cases, the prudence evaluation and the evidence with respect to prudence would be determined well in advance of the execution of the FT contracts, which is after the in-service date is reached, which would be November 2012.

So that analysis prompts us to conclude that as a practical matter, what the utilities are seeking in these cases is to accelerate the prudency review of these contracts by some 10 or 11 months.


So it's in this context that we ask:  What prudence-related risks do the shareholders of each utility in these cases face under the normal approach?

We ask that question in order to consider whether either of these applications falls within the ambit of the type of cases to which the pre-approval process is intended to apply.

So, firstly, considering the duration of the risk each utility faces under the normal approach, under the normal approach to prudence review for a contract with an effective date of January 31, 2011 and an in-service date of November 1, 2012, the utility shareholder runs the risk of the contract being found to be imprudent in some respect -- it might not be found to be completely imprudent, but in the last quarter of 2011.

So the duration of the risk the shareholder faces is really something less than 12 months.

Secondly, we ask:  What is the magnitude of the prudence risk the shareholder of each utility faces in each of these cases?  As a practical matter, at its maximum, the magnitude of the prudence risk faced by Union and EGD under the respective contracts is the lesser of the cancellation fees exposure to the last quarter of 2011, approximately, in the event the contract is found to be entirely imprudent, or the total demand charges payable under the duration of each contract, whichever is less.

So in the case of Union, when we asked ourselves, What are they so concerned about here in terms of risk, we see the cancellation fees are negligible at the outset of this contract.  We don't have to data up to December 31, 2009, but we note at March 31, 2011 that risk they are facing is zero, and we know at the end of the -- even if it went to the in-service date, the total risk this billion-dollar company faces is $240,000, approximately, or something slightly less.  This is peanuts for a company of this magnitude.

In the case of EGD, it's a little different story.  The cancellation fees at the outset are between 10 and $11 million based on the exhibit that Mr. Cameron provided and was marked this morning.

The cancellation fees at the in-service date increased to about $17.4 million, according to the contract, which is an amount greater than the demand charge exposure under for ten years under the contract, which I thought the evidence indicated was about $12 million, or approximately $1.2 million per year.  That's the maximum for ten years.

Again, for a company the size of Enbridge, the magnitude of these risks for the shareholder are entirely manageable and fall within normal limits.  They are not unusual in any respect.

We then ask ourselves:  Are there other factors that should be considered in valuing the magnitude of the prudence risk each utility faces, prior to a prudence determination being made in the normal course.

And so there, you have to ask what is the likelihood of a finding of imprudence being made at that time.  Well, in this case, there are uncertainties that may have a bearing on that, but if the witnesses abide by their conviction, the likelihood of that is, in their view, remote.  And that, in my respectful submission, supports the conclusion that the risk should be left with them, until prudence would be assessed in the normal course, rather than relieving them of that very minor and not unusual risk.

Moreover, our analysis indicates -- and we urge you to consider –- that a utility shareholder that accepts the risk of a finding of imprudency by committing to a contract before its cost consequences are found to be recoverable in rates, is doing something that, in and of itself, is some evidence that supports a finding of imprudence in the – finding of prudence in the normal course.

Conversely, I submit, you should be concerned where a utility shareholder resists and refuses to accept any prudency risk whatsoever associated with a long-term contract prior to that normal prudency evaluation date, that action, in my submission, tends to call into question the assertions of prudence.

So we suggest, based on our analysis, that the Board should be wary of utilities that seek pre-approval relief in these not-unusual circumstances, to absolve them of all prudence risk whatsoever.

That, then, takes us to our consideration of the pre-approval process, and we submit to you that the process was not intended to eliminate the normal prudence risk utilities face.  We suggest that its policy objective was to prevent the risk in unusual situations from reaching abnormal proportions.

My friend Mr. Stevens took you to the letter, where it said, I believe -- tab 3 of the material, where the Board's letter describes the type of projects that were being considered under this -- the umbrella of this pre-approval policy.

And they were frontier production proposals.  That was the Arctic, at the time.

I would submit to you that under no circumstances can the northeast United States reasonably be characterized as a frontier.  I think the people of Pennsylvania would be surprised to learn --


MR. SOMMERVILLE:  You haven't been to Buffalo on a hot summer night.

[Laughter]

MR. THOMPSON:  Okay.  All right.  Well, under Mr. Stevens' approach, a new well in Lake Erie would qualify as a frontier production.  Or even in his backyard in Toronto.

I submit that that's not the kind -– that Marcellus production doesn't fall into that category.

The other types of long-term transportation that was prompting this debate was to connect LNG projects that were being proposed on the shores of the St. Lawrence, and even in eastern Canada.

So we disagree that this policy was intended to cover each and every long-term transportation contract, regardless of its size or the magnitude of risk that shareholders face pending the normal evaluation of prudency in the last quarter of the year, prior to the in-service date.

Moreover, the policy clearly calls for an allocation of risk, as Mr. Warren has referenced, between ratepayers and shareholders.   It doesn't contemplate risk elimination for shareholders, and I submit that was never intended and that the allocation of risk aspect is evident through these documents that Mr. Stevens has provided.

So I urge you to find that your policy should be limited in its application to unusual, out-of-the-normal long-term contracting, and in its application, was never intended to be applied to eliminate normal prudence risk associated with every new long-term transportation contract made by gas utilities.

It was in the context of that analysis that we then turn to the Union contract, and we submit the policy was never intended to apply to such a small long-term contract of the type Union has entered into, which carries with it virtually no prudence risk exposure prior to the normal prudence review analysis that the Board would conduct in the last quarter of this year.

So we submit that the Board should not hesitate to find that the Union contract falls well outside the ambit of the policy.  As I've indicated, if the Board makes that finding, then Union will need to decide whether to cancel the contract, or to await -– or to not do anything and it becomes effective, and to await a prudence review towards the end of this year.

If it has confidence in all that its witnesses have expressed, it won't cancel the contract, as it has threatened to do.  If it -- the act of not canceling, in my submission, will in and of itself tend to support a finding of prudence in the ordinary course.  However, if they do cancel, that should give you pause, cause you to have some concern, in my respectful submission.

In terms of the possible prudency review of Union's contract in the last quarter, I wanted to indicate that we reserve the right to question the prudence of that contract to bring Marcellus shale gas to its system, in circumstances where Union will be limiting the delivery of that gas to customers in the southern operations area.

We submit that Mr. Wolnik's examination of the witnesses indicated that incremental supplies for system gas customer in Union's southern operations area are available at Dawn at a cheaper price and without added facilities.

In our submission, it makes little sense to diversify away from Dawn to serve the southern operations area system gas customers when we have been told repeatedly in many prior cases that all roads lead to Dawn, and Dawn is the most vibrant trading gas hub in North America.

In our submission, the Marcellus gas and access to the Marcellus gas by Union should be a priority in the context of getting that gas to the northern delivery area, and its -– Union's northern delivery area and eastern delivery area, so as to dilute the dependency of those areas on western Canadian sedimentary gas that arrives there under TCPL long-haul tolls.

In our view, the availability of such gas in those areas will provide some competitive pressure on the landed cost of the western Canadian sedimentary gas, and in that way provide some pressure to keep TCPL tolls down.

So we urge the Board to encourage Union to acquire services from TransCanada that will facilitate delivery of Dawn and Marcellus shale gas to the northern delivery and eastern delivery areas of Union Gas's franchise, and we encourage the Board to encourage Union to do that under terms that reflect whether new and/or existing facilities are being used by TransCanada to support that service.

Turning to the EGD contract, in terms of -- its risk parameters are somewhat different from Union in that the magnitude of the prudence risk EGD faces under the normal approach for some ten or eleven months is in the orders I have indicated of up to perhaps $12 million, maybe a little more.

Nevertheless, that amount, which would average $1.2 million for ten years, if it was over the amount of the demand charge, is not sufficiently unusual to justify an application of the pre-approval policy to Enbridge's contract so as to eliminate the prudence risk that it faces between now and the end the year.

So we urge you to find that the Enbridge contract, like the Union contract, falls outside the ambit of the unusual situations to which the pre-approval policy is intended to apply.


However, if the policy might be found to apply to the Enbridge contract, it's our submission that at time, there in insufficient evidence to address all of the criteria that must be considered in applying the pre-approval guideline.

Others have mentioned these uncertainties.  There are uncertainties with respect to the costs associated with the project.  There's some 7 million that seems to be rather uncertain, and again Enbridge's proportion of the costs is unknown, so that's something that the policy calls to be established, and there are uncertainties about that.

There aren't uncertainties about the demand charges that Enbridge is exposed to under the ten-year contract.  I think that those are now pretty certain, and it's a total of I think $12 million over ten years.

There are uncertainties about the TCPL tolling situation.  That affects the landed cost analysis that the policy calls for.  It affects, in my submission, the total net cost benefit analysis that should be available, but those uncertainties affect the tolls for TCPL supply in general serving that area, in the context that large amounts of TCPL gas could be displaced by Marcellus shale if it's taken up in large measure in Ontario.

Those are impacts that, in my submission, the policy calls and requires you to consider, and there's insufficient evidence about all of that at this time.

Mr. Warren has pointed out there is the absence of evidence about the Marcellus production risks.  And bear in mind, if you have read the pre-approval, Enbridge is seeking to put the ratepayers on the hook as of February l for at least the $12 million.  Are you comfortable with the state of the record at this point in making that finding?  I hope you're not.  We're certainly not.

We submit the evidentiary record is not sufficiently complete to apply the policy, even if it should be found to be applicable to EGD.

In terms of the uncertainties that will become, we hope, clear in the next ten or eleven months, I submit that the reliance on utilities to make prudent decisions in times of uncertainty has increased rather than decreased, and that they should not be -- in these circumstances, and the Board should not be relieving them of their normal prudence risk in such circumstances, which is the effect of what the utilities are suggesting.

So all of this prompts us to urge you to refrain from granting the pre-approval relief Union and Enbridge seek.  We wish to emphasize, though, this is not suggesting that Enbridge and Union should not make long-term commitments to access new supplies, but it's to emphasize that the prudency evaluation of such commitment should not be accelerated as they are proposing.

If the contracts become effective, then matters pertaining to ratepayer responsibility will be determined, as I've indicated, later this year, and at that time, there will, we expect, be better evidence of all these other factors relevant to prudence.

So when you look at it at a high level, if our proposal is accepted by the Board, you would be refraining from granting the pre-approvals that the companies seek, and, in the event the contracts are not cancelled, the prudency review is, in effect, adjourned to the rate case of each utility that will be launched we expect in the fourth quarter of this year.

So subject to any questions, those are our recommendations that we urge you to consider.

MS. HARE:  I have just a very minor question.  I assume that your recommendation doesn't change at all if your timing is wrong about the prudence review?  If in fact they file, say, December for a new IRM that would be in effect 2013, the timing is a little bit longer.

So I guess my question to you is:  Does that change anything in your argument?

MR. THOMPSON:  No.  Well, my understanding is that 2012 is still a year under IRM, and so the application for 2012 rates would be filed in the fourth quarter of 2011, and transportation costs and all that kind of thing are always a cost of service item in IRM.  So that is why I said I think it's coming in the --


MS. HARE:  So it would be in the streamlined IRM process?

MR. THOMPSON:  Yes.

MS. HARE:  Okay, thank you.

MR. THOMPSON:  It is part of the cost of service aspect for upstream transportation of gas.

MR. SOMMERVILLE:  Those are the Board's questions.  
Procedural Matters:


MR. SOMMERVILLE:  Subject to any matters that parties want to raise, we would then adjourn.  We'll get written argument from the balance of the intervenors and Board Staff by midday on Monday, and your reply, referring to the applicants, by close of business on Tuesday.

The Board, I'll reiterate, will do its best to provide a decision prior to next Friday, which is the contractual date from which some consequences may flow.

Are there any matters we need to deal with other than that?  In which case we'll adjourn.  Thank you very much, and have a safe trip wherever you happen to be travelling to.

--- Whereupon the hearing concluded at 12:25 p.m.
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