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DECISION AND ORDER 

THE APPLICATION AND PROCEEDING 

Union Gas Limited (“Union”) filed an Application, dated August 8, 2007, with the Ontario 
Energy Board under section 39 (2) of the Ontario Energy Board Act, 1998 (the “Act”) for 
an order of the Board approving the parties to, the period of, and the space for storage 
that is the subject of a T1 Gas Storage and Distribution Contract with LANXESS Inc. 

A Notice of Application for the proceeding was issued on August 24, 2007 and was 
served on all the participants in the EB-2005-0520 proceeding that established Union’s 
2007 rates. In Procedural Order No. 1, issued October 5, 2007, the Board stated that it 
would proceed by way of a written hearing. The City of Kitchener (“Kitchener”) and the 
Industrial Gas Users Association (“IGUA”) were granted intervenor status. 

In its letter of intervention, Kitchener objected to Union’s request that the Board hold in 
confidence certain information in the contract that Union considers commercially 
sensitive or customer specific. The Board requested submissions on Kitchener’s 
objection and, on October 29, 2007, issued its decision on the confidentiality issue. The 
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Board decided it would not require Union to disclose the contract’s non-storage 
parameters (such as daily contract quantity) nor would it require disclosure of storage 
space or deliverability, if any, being provided to LANXESS at market rates. The Board 
ordered Union to file with the Board and interested parties information about the storage 
space and storage deliverability being provided at cost-based rates under the contract. 
Union filed that information on October 31, 2007. 

THE CONTRACT 

The T1 Contract between Union and LANXESS Inc., a chemical producer located in 
Sarnia, is for 206,000 GJ of storage space. Union and LANXESS had entered into a 
one-year T1 contract for 206,000 GJ of space that expired October 31, 2007. The 
parties agreed to extend the term of the contract for five years from October 31, 2007 to 
October 31, 2012. 
 
In its filing in response to the Board’s order on the confidentiality issue, Union provided 
the following information on the storage space and deliverability to be provided to 
LANXESS at cost-based rates: 
 

Space – 206,000 GJ of firm storage space. That amount was determined in 
accordance with Union’s aggregate excess method for allocating storage space. 

Deliverability – 2,500 GJ per day of firm injection and withdrawal rights. That 
amount is 1.2% of the firm storage space. 
 

In response to an interrogatory, Union stated that the storage services contracted by 
LANXESS will not have adverse impacts on existing in-franchise customers. 

SECTION 39 (2) 

Union filed the contracts for the Board’s approval under section 39 (2) of the Act, which 
states: 
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Gas storage agreements to be approved 

(2) No storage company shall enter into an agreement or renew an agreement with 
any person for the storage of gas unless the Board, with or without a hearing has 
approved, 

(a) the parties to the agreement or renewal; 

(b) the period for which the agreement or renewal is to be in operation; and 

 (c) the storage that is the subject of the agreement or renewal.  
 
The Board has issued a Blanket Storage Order that permits Union to enter into storage 
contracts with in-franchise customers for volumes up to 2 Bcf with terms not exceeding 
17 months without prior Board approval. The term of the extended LANXESS contract 
exceeds 17 months and, therefore, Board approval of the contract is required.  

The LANXESS T1 contract is the first storage contract filed for approval under section 
39 (2) since the Board’s November 2006 decision on the Natural Gas Electricity 
Interface Review Proceeding (EB-2005-0551).1 

In the NGEIR decision, the Board determined that it should refrain from regulating the 
prices of storage services provided to Union’s ex-franchise customers. It also 
determined that it should refrain from requiring Union to submit such contracts for Board 
approval under section 39 (2). With respect to storage services for in-franchise 
customers like LANXESS, the Board concluded that it will regulate the price of storage 
services only to the extent of the customer’s allocated amount (space and deliverability). 
It will refrain from regulating prices for in-franchise storage services above the allocated 
amount. The Board also determined that Union is required to reserve 100 PJ of its 
storage space at cost-based rates for the aggregate requirements of in-franchise 
customers. 

The Board is considering, in a separate proceeding,2 how much storage space and 
deliverability Union’s unbundled and semi-unbundled in-franchise customers should be 
entitled to acquire at regulated cost-based rates. The outcome of that proceeding will be 
Board-approved methods that will govern the amounts of space and deliverability 
available to in-franchise customers at cost-based rates. 

                                            

1 On the same day that it filed the LANXESS contract for the Board’s approval, Union also filed for 
approval a 20-year contract with St. Clair Power LP.  
2 EB-2007-0725, Proceeding on Natural Gas Storage Allocation Policies. 
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It is impossible to determine now if the terms of the five-year LANXESS contract will be 
consistent with the allocation policies that will be approved in the storage allocation 
policies proceeding. Thus, a key issue in this case was whether the Board should be 
approving any long-term contracts for in-franchise storage services before the natural 
gas storage allocation policies proceeding is completed.   

SUBMISSIONS BY THE PARTIES 

The submissions from IGUA and Kitchener refer at length to the implications of the 
Board’s natural gas storage allocation policies proceeding on a decision to approve the 
LANXESS contract. 

IGUA suggests the Board approve the contract subject to permitting LANXESS to re-
open the storage parameters after the Board renders its decision on the storage 
allocation policies proceeding. 

Kitchener’s concerns about the contract relate primarily to the amount of deliverability 
(1.2% of storage space) provided to LANXESS at cost-based rates. Kitchener suggests 
that the contract provides for an undisclosed amount of deliverability greater than 1.2% 
for which LANXESS will pay market prices. It argues that Board approval of such a 
contract would only be valid if accompanied by a determination under section 29 of the 
Act that the Board will refrain from regulating deliverability services greater than 1.2% 
made available to in-franchise consumers. 

Kitchener submits that this hearing should be adjourned until the Board issues its 
decision on the storage allocation policies proceeding. It also submits that the Board 
should issue an interim order to Union to provide the storage services called for by the 
contract on a cost-of-service basis. 

Union does not support the Board issuing an interim order approving the contract 
pending the outcome of the gas storage allocation policies proceeding. Rather, Union 
requests that the Board issue a final order approving the parties, the period of the 
contract, and the storage (both space and deliverability). Union said it would not object if 
the order provides that the contract is approved subject to adjustment in the future if 
required by the Board’s decision on the storage allocation policies proceeding. 
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BOARD FINDINGS 

Under section 39 (2) of the Act, the Board is required to approve the parties to the 
contract, the period of the contract, and the storage that is the subject of the contract. 
The Board has no concerns with either the parties to the contract or the amounts of 
storage that are being provided at cost-based rates. LANXESS is an in-franchise 
customer and is entitled to some amount of storage at cost-based rates. Neither 
intervenor in this case has argued that the amounts of space or deliverability provided at 
cost-based rates under the contract are too high. 

The Board is concerned about the five-year term of the contract. 

A decision on the EB-2007-0725 proceeding on natural gas storage allocation policies 
will not be rendered until 2008.  In that proceeding, Union has proposed an additional 
storage allocation methodology for in-franchise customers and IGUA has indicated that 
it expects to propose a different method. One of the possible outcomes of that 
proceeding is that the Board approves new storage allocation methods that would give 
LANXESS more space and/or deliverability at cost-based rates than are provided for in 
the current contract. It is also theoretically possible that the Board could approve 
methods that would give LANXESS less space and/or deliverability at cost-based rates 
(but no such methods have yet been proposed in the allocation proceeding). 

Given these uncertainties, the Board accepts IGUA’s recommendation that LANXESS 
be permitted to re-open the space and deliverability parameters of the contract after the 
Board’s decision on the natural gas storage allocation proceeding is issued. The Board 
will also require that the contract’s storage parameters be revised in the event that the 
space and deliverability amounts in the contract are greater than amounts that would be 
provided at cost-based rates under allocation methods approved by the Board in the 
storage allocation policies proceeding.  

The Board does not agree with Kitchener’s recommendation to adjourn this proceeding 
until the storage allocations proceeding is completed. The Board sees no benefit to 
withholding contract approval.   The approach outlined in the preceding paragraph 
ensures that LANXESS will have the right to more storage space or deliverability at 
cost-based rates if that is the result of the storage allocation proceeding. 

The Board also does not see any purpose in the interim order suggested by Kitchener. 
In the Board’s view, approval of the LANXESS contract on the terms outlined above is 
not tantamount to a making a “forbearance” decision and is not in anyway pre-judging 
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the outcome of the storage allocation proceeding. Kitchener’s submission is based on 
the belief that the LANXESS contract provides for unregulated market pricing for some 
storage services. Section 5 of the LANXESS T1 contract, which deals with rates for 
service, states that the customer agrees to pay for services based on “a) The Rate 
Schedules R1 and T1 as they may be amended from time to time by the Ontario Energy 
Board; and b) This Contract and the attachments thereto.” The Board is not aware of 
any parts of the contract and the attachments thereto that provide for prices that differ 
from those in Rate Schedule T1.  Thus, the Board cannot accept the premise of 
Kitchener’s submission. 

THE BOARD ORDERS THAT: 

1. The Board approves the parties to, the period of, and the storage that is the subject 
of T1 Contract 8348 between Union Gas Limited and LANXESS Inc. as amended on 
August 15, 2007. A redacted non-confidential version of the contract is attached to 
this Decision and Order as follows:  Appendix A - T1 Contract 8348; and Appendix B 
– August 15, 2007 Amendment. 

2. The unredacted confidential version of the contract shall not be placed on the public 
record. 

3. Union shall file original signed or certified copies of the executed contract with the 
Board as soon as they are available. 

4. On completion of the Board’s proceeding on natural gas storage allocation policies 
(EB-2007-0725), Union shall determine the amounts of storage space and 
deliverability that would be available to LANXESS at cost-based rates under the 
method or methods approved by the Board in that proceeding. If the amounts are 
greater than the amounts in Contract 8348, LANXESS has the right to require Union 
to revise the contract for its remaining term to incorporate the higher amounts.  If the 
amounts are less than the amounts in Contract 8348, Union shall revise the contract 
for its remaining term to incorporate the lower amounts. 

5. Parties that were found eligible for an award of costs in this proceeding shall submit 
their cost claims by January 4, 2008. A copy of the cost claim must be filed with the 
Board Secretary and one copy is to be served on Union. The cost claims must be 
done in accordance with section 10 of the Board's Practice Direction on Cost 
Awards. 
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6. Union shall have until January 18, 2008 to object to any aspect of the costs claimed. 
A copy of the objection must be filed with the Board Secretary and one copy must be 
served on the party against whose claim the objection is being made. 

7. The party whose cost claim was objected to will have until February 1, 2008 to make 
a reply submission as to why its cost claim should be allowed. Again, a copy of the 
submission must be filed with the Board Secretary and one copy is to be served on 
Union. 

 

DATED at Toronto, December 12, 2007 

ONTARIO ENERGY BOARD 

 
Original signed by 
 
Kirsten Walli 
Board Secretary 
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