
 
 

 
 
 
February 4, 2011 
 
 
Ms. Kirsten Walli 
Board Secretary 
Ontario Energy Board 
P.O. Box 2319 
2300 Yonge Street, 27th Floor 
Toronto, ON  M4P 1E4 
 
Dear Ms. Walli:  
 
Re: EB-2010-0039 Declaratory Order in respect of Deferral Account No. 179-121 

and 179-122 

 

This evidence is filed in respect of Union’s request for declaratory relief from the Board 
ordering that the amounts in deferral accounts 179-121 and 179-122 not be disposed of 
until the sale of the St. Clair Line has closed or the project is cancelled.  Please find the 
further pre-filed evidence of Union Gas Limited, enclosed as Exhibit C, and the pre-filed 
evidence of DTE Pipeline Company, enclosed as Exhibit D.     

 
Yours truly, 
 
[Original signed by] 
 
Karen Hockin   
Manager, Regulatory Initiatives 
 
c.c.: Crawford Smith, Torys 
 Mark Kitchen, Union Gas Limited 
 EB-2010-0039 Intervenors 
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EVIDENCE SUPPORTING THE DEFERRED DISPOSITION OF DEFERRAL 1 

ACCOUNTS 179-121 AND 179-122 2 

 3 

INTRODUCTION 4 

On April 22, 2010, Union Gas Limited filed an application seeking approval to dispose of 5 

its 2009 non-commodity related deferral account balances and 2009 earnings sharing 6 

(EB-2010-0039).  In its application, Union proposed not to dispose of the balances in two 7 

deferral accounts, 179-121 and 179-122, that had been established by the Board as the 8 

transaction underpinning those accounts – the sale of the St. Clair Line to Dawn Gateway 9 

Pipeline Limited Partnership – had not occurred. Rather, Union proposed to record in 10 

Account 179-121 the $6.402 million amount to be allocated to the ratepayers at the time 11 

of the sale, and to record in Account 179-122 for disposition in the future the amount 12 

attributable to the St. Clair Line that is included in Union’s rates. Union proposed to 13 

continue to track the ratepayer credit in deferral account 179-122 based on a sale date 14 

later than March 1, 2010 and to use the Ontario Energy Board’s  methodology as outlined 15 

in its EB-2008-0411 Decision to calculate the ratepayer credit. 16 

 17 

On July 26 and 27, 2010, Union and intervenors participated in a Board-ordered 18 

Settlement Conference. The conference resulted in a comprehensive settlement of all 19 

issues including those in relation to the disposal of the balances in deferral accounts 179- 20 

121 and 179-122 (the “deferral accounts”). On that issue, the parties agreed to defer the 21 

determination of the disposal of the balances in the deferral accounts until after 22 
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November 1, 2010 – the date by which Dawn Gateway and its shippers were to decide 1 

whether the Dawn Gateway Pipeline would proceed for in-service in November 2011. 2 

Specifically, the parties agreed as follows: 3 

 4 

“15. Cumulative Under-recovery - St. Clair Transmission Line (179-121) and 5 
Impact of Removing St. Clair Transmission Line from Rates (179-122) 6 
 7 
The parties agree to defer determination of disposal of balances in deferral 8 
Account No. 179-121 and Account No. 179-122 until after November 1, 2010. 9 
November 1, 2010 is the deadline by which Dawn Gateway Limited Partnership 10 
(“Dawn Gateway”) and its shippers will determine whether the Dawn Gateway 11 
Pipeline will proceed for in-service in November 2011. 12 
 13 
The parties request that this matter come back on for hearing before the Board on 14 
a date or dates agreeable to the Board between November 29, 2010 and 15 
December 31, 2010. The parties further agree that in advance of that hearing 16 
Union shall be entitled to file further written evidence to address any changes in 17 
circumstances subsequent to the date of the Settlement Agreement and that parties 18 
have an opportunity to ask interrogatories in respect of that evidence and file 19 
responding evidence. 20 
 21 
The agreement by the parties to defer any determination relating to the balances 22 
in Account No. 179-121 and Account No. 179-122 is without prejudice to the 23 
parties’ positions with respect to the proper determinations concerning the 24 
accounts or the appropriateness of any relief requested in the proposed 25 
application. 26 

… 27 
Until a determination by the Board with respect to the balances in Accounts No. 28 
179-121 and 179-122, Union will continue to track the ratepayer credit in 29 
deferral account 179-122 based on a sale date of March 1, 2010 as outlined by 30 
Union in response to CME interrogatories B3.14 and B3.31. Union will use the 31 
Board’s methodology as outlined in its EB-2008-0411 Decision to calculate the 32 
ratepayer credit.” 33 

 34 

At the time of the settlement, Union believed that postponing the determination of 35 

whether the deferral accounts should be disposed of was a reasonable compromise. It was 36 
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Union’s belief that, after November 1, 2010, it would know whether Dawn Gateway and 1 

the five shippers that had entered into Precedent Agreements (“Shippers”) intended to 2 

proceed with the project in 2011. 3 

 4 

Subsequently, the Board ordered that a two day oral hearing be scheduled for December 6 5 

and 7, 2010, to address the balances in the deferral accounts. 6 

 7 

On November 19, 2010, Union filed a Notice of Motion with the Board seeking an order 8 

adjourning the hearing, to dates to be fixed by the Board in February, 2011. Union 9 

requested the adjournment to afford Dawn Gateway the time necessary to work with the 10 

Shippers and to complete another open season for service on the proposed Dawn 11 

Gateway Pipeline, the outcome of which may have resulted in the construction of the 12 

Dawn Gateway Pipeline for a November 2011 in-service date.  If Dawn Gateway was 13 

able to garner sufficient interest the sale of the St. Clair Line would go forward and 14 

Union would dispose of the deferral accounts at the next available opportunity thus 15 

making a hearing unnecessary.  16 

 17 

On December 3, 2010, the Board granted Union’s motion, adjourning the hearing to late 18 

February, 2011, or such other time as agreed to by parties, pending the outcome of 19 

continued discussions with Shippers and the open season. 20 

21 
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In the result, Dawn Gateway was unable to secure the necessary support from existing 1 

Shippers or new shippers through the open season to proceed with construction for 2 

November, 2011 in-service. Accordingly, pursuant to the EB-2010-0039 Settlement 3 

Agreement and the Board’s adjournment Decision, Union provides the following 4 

evidence in support of its request for an order deferring the disposition of the balances in 5 

the deferral accounts until such time that the sale of St. Clair Line has closed or is 6 

otherwise cancelled.   7 

 8 

In the event the Dawn Gateway project does not proceed and the St. Clair Line is not 9 

sold, Union will file a motion with the Board requesting orders to close the deferral 10 

accounts and to return the St. Clair Line to rate base. If the Dawn Gateway project does 11 

not proceed, no deferral account credits would be disposed of to ratepayers.  12 

 13 

Union’s evidence is organized under the following headings: 14 

1. The Dawn Gateway Project 15 

2. Regulatory Approvals 16 

3. Purchase and Sale Agreement  17 

4. Market Impact on the Construction of the Dawn Gateway Pipeline 18 

5. Union’s Position During Negotiations to Defer Construction of the Dawn 19 

Gateway Pipeline and With Respect to the Sale of the St. Clair Line 20 

6. Market Conditions Since Agreeing to Postpone Construction of the Dawn 21 

Gateway Pipeline 22 
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7. Conclusion 1 

 2 

1. THE DAWN GATEWAY PROJECT  3 

In 2008, Spectra Energy and DTE Energy (“DTE”), through their respective affiliates, 4 

established Dawn Gateway Pipeline LLC (“Dawn Gateway LLC”), Dawn Gateway 5 

Pipeline Limited Partnership (“Dawn Gateway LP”), Dawn Gateway Pipeline General 6 

Partnership (“Dawn Gateway GP”) (collectively, “Dawn Gateway”) to develop a new gas 7 

transmission pipeline. Dawn Gateway has proposed to bring into service the Dawn 8 

Gateway Pipeline, which is a dedicated 34 km gas transmission pipeline that would create 9 

360,000 Dth/d (379,876 GJ/d, 10,198 103m3/day) of capacity.  The Dawn Gateway 10 

Pipeline would commence at Belle River Mills Compressor Station, in Michigan, which 11 

is owned by Michigan Consolidated Gas Company (“MichCon”), and would terminate at 12 

the Dawn Compressor Station, in Ontario, which is owned by Union.  13 

 14 

Dawn Gateway is made up of two regulated entities: Dawn Gateway LP, a limited 15 

partnership formed pursuant to the laws of the Province of Ontario; and, Dawn Gateway  16 

LLC , a U.S. limited liability company.  Spectra Energy and DTE, through their 17 

respective affiliates, each own 50 per cent of Dawn Gateway LP and Dawn Gateway, 18 

LLC and all decisions made by the partners must be unanimous.   The Dawn Gateway 19 

ownership structure is attached Appendix A. The redacted Shareholder and Limited 20 

Partnership Agreements are attached at Appendix B.  21 
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DTE, as a marketing agent for Dawn Gateway, held a non-binding open season in 1 

September/October of 2008 to determine the level of interest in the services to be 2 

provided by Dawn Gateway.  Based on the bids then received, DTE and Spectra Energy 3 

determined that there was sufficient interest in the proposed service to justify proceeding 4 

with the Dawn Gateway Pipeline proposal.  Subsequently, the five Shippers, including 5 

Union, entered into Precedent Agreements to subscribe for a total of 280,000 Dth/d 6 

(295,459 GJ/d, 7,932 103m3/d) of firm transportation service on the Dawn Gateway 7 

Pipeline.  Any non-contracted capacity would be made available to shippers through 8 

future open seasons or through direct negotiation. 9 

 10 

The Precedent Agreements provided for the execution of multi-year transportation 11 

contracts pursuant to which Dawn Gateway would provide shippers with gas 12 

transportation services between the Belle River Mills Compressor Station and the Dawn 13 

Compressor Station at a fixed price for the entire term of their respective transportation 14 

contracts. 15 

 16 

2. REGULATORY APPROVALS 17 

Subsequently, two applications were brought to the Board: EB-2008-0411 (in which 18 

Union sought leave to sell the St. Clair Line) and EB-2009-0422 (in which Dawn 19 

Gateway sought leave to construct and an alternative regulatory framework). 20 

21 
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EB-2008-0411   1 

On November 27, 2009, the Board granted Union’s application for leave to sell the St. 2 

Clair Line on or before December 31, 2013.  Leave to sell was granted on condition that 3 

Union allocate to the ratepayers, upon the sale of the St. Clair Line, the amount of $6.402 4 

million as the ratepayers’ share of a deemed net gain from the sale. This amount was 5 

fixed by the Board “to be allocated to the ratepayers to compensate for harm arising from 6 

the transaction” (Decision and Order para 123). The Board further ordered that the $6.402 7 

million should be placed into a deferral account and that Union establish another deferral 8 

account to capture the effect of removing the St. Clair Line from rates effective March 1, 9 

2010. 10 

 11 

On March 15, 2009, Union filed two draft accounting orders with the Board establishing 12 

the deferral accounts:  Account 179-121 to capture the $6.402 million to be allocated to 13 

the ratepayers at the time of the sale; and Account 179-122 to capture the effects of 14 

removing the St. Clair Line from rates effective March 1, 2010.  15 

 16 

On May 11, 2010, the Board approved the accounting for the deferral accounts.  17 

 18 

EB-2009-0422   19 

On March 9, 2010, the Board issued its Decision in EB-2009-0422 granting Dawn 20 

Gateway leave to construct transmission facilities from the Bickford Compressor Station 21 
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to the Dawn Station and approving a complaint-based regulatory framework for Dawn 1 

Gateway equivalent to that applicable to Group 2 companies regulated by the NEB. 2 

 3 

3. PURCHASE AND SALE AGREEMENT 4 

In May, 2009, Union entered into a Purchase and Sale Agreement with Dawn Gateway 5 

regarding the sale of the St. Clair Line. Under the agreement, Union agreed to sell the St. 6 

Clair Line to Dawn Gateway. The Purchase and Sale Agreement was filed in confidence 7 

in EB-2008-0411. 8 

 9 

 The Purchase and Sale Agreement contains a number of conditions precedent including 10 

those related to regulatory approvals, certain of which were disclosed in Union’s 2009 11 

Annual Report.  Article 3.1 sets out all of the conditions in favour of Dawn Gateway.  12 

These conditions are for the exclusive benefit of Dawn Gateway and may only be waived 13 

by that party in writing.  The conditions include the following: 14 

• Article 3.1(e) requiring a vote of Dawn Gateway’s partners in favour of 15 

proceeding with the Pipeline System (as defined); 16 

• Article 3.1 (g) relating to the contemporaneous closing of a lease or purchase 17 

between Dawn Gateway Pipeline LLC and Michigan Consolidated Gas Company; 18 

• Article 3.1 (l) requiring regulatory approvals including from the Michigan 19 

authority for the operation of the Pipeline System. 20 

None of the conditions referred to above have been waived by Dawn Gateway and the 21 

sale of the St. Clair Line has not closed.  22 
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4. MARKET IMPACT ON THE CONSTRUCTION OF THE DAWN GATEWAY PIPELINE 1 

Shortly after receiving the EB-2009-0422 Decision several Shippers approached Dawn 2 

Gateway and sought to terminate the pipeline project due to the volatility in the natural 3 

gas market. The changing market conditions caused a rapid and significant decline in the 4 

long-term value of the Dawn Gateway Pipeline, which is measured by the spread or 5 

difference between the natural gas price in Michigan versus the natural gas price at 6 

Dawn, thus making the Dawn Gateway Pipeline uneconomic for the Shippers.  7 

 8 

Spectra Energy and DTE, respecting the longstanding business relationships with the 9 

Shippers, ultimately agreed to delay the project subject to Dawn Gateway being 10 

reimbursed for third party project costs incurred to date.  Dawn Gateway and Shippers 11 

entered into Amended Precedent Agreements on April 8th, 2010 to delay the project until 12 

2011 or 2012.  A copy of Union’s Amended Precedent Agreement was filed in response 13 

to confidential undertaking JT1.1.  14 

 15 

Dawn Gateway and the Shippers agreed to monitor market conditions and determine by 16 

November 1, 2010 whether the pipeline would proceed for in-service in November 2011. 17 

In the event that the Shippers did not want to proceed with the project in 2011, Dawn 18 

Gateway and its Shippers agreed to continue to monitor market conditions and determine 19 

by November 1, 2011 whether the pipeline would proceed for in-service in November 20 

2012.  If Shippers do not elect to notify Dawn Gateway for November 2012 in-service, 21 
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the Amended Precedent Agreements will terminate with no further obligations or 1 

liabilities for Shippers or Dawn Gateway.    2 

 3 

5. UNION’S POSITION DURING NEGOTIATIONS TO DEFER CONSTRUCTION OF THE 4 

DAWN GATEWAY PIPELINE AND WITH RESPECT TO THE SALE OF THE ST. CLAIR LINE  5 

Union was not one of the Shippers that approached Dawn Gateway requesting a delay in 6 

the construction of the Dawn Gateway Pipeline.  Union’s view then (and now) was that 7 

the Dawn Gateway Pipeline represents an important link between Michigan and the 8 

Dawn hub. As indicated by Union at the Natural Gas Market Review (EB-2010-0199), 9 

construction of the Dawn Gateway Pipeline would bring many benefits to all Ontario 10 

consumers, including Union’s ratepayers.  However, based on its own longstanding 11 

business relationships with the other Shippers (through purchasing natural gas for system 12 

sales customers and selling regulated services), Union  indicated that it would accept the 13 

outcome of the negotiations with the other Shippers.  14 

 15 

In any event, Union could not have forced the sale of the St. Clair Line to Dawn Gateway 16 

either on its own or through Spectra Energy. As indicated above, decisions in respect of 17 

Dawn Gateway must be unanimous and both of the partners were unwilling to proceed 18 

with construction of a pipeline that did not have the support of its Shippers.  19 

20 
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6. MARKET CONDITIONS SINCE AGREEING TO POSTPONE CONSTRUCTION OF THE DAWN 1 

GATEWAY PIPELINE 2 

Since agreement was reached with Shippers to defer the construction of the Dawn 3 

Gateway Pipeline, Dawn Gateway continued to monitor the market conditions and 4 

consult with the Shippers to establish their interest in advancing the project for 2011 5 

service. Discussions and negotiations continued with the Shippers as well as other 6 

potential shippers throughout 2010.  7 

 8 

As set out above, under the Amended Precedent Agreements, the Shippers were to 9 

provide notice if they wanted transportation service in 2011. The Shippers did not 10 

provide notice for service to Dawn Gateway and subsequently have paid Dawn Gateway 11 

the third party project costs as agreed to in the Amended Precedent Agreements.  12 

 13 

In addition to negotiating with existing Shippers, Dawn Gateway conducted a binding 14 

open season to solicit additional market interest in service on the Dawn Gateway 15 

Pipeline. The open season was conducted between November 15 and December 7, 2010 16 

and offered the uncommitted 80,000 Dth/d for a term of 7 years (280,000 Dth/d of the 17 

360,000Dth/day has already been committed to by the existing Shippers). The open 18 

season did not result in enough market support combined with existing Shipper requests 19 

to proceed. 20 

21 
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The North American natural gas supply market continues to remain volatile with 1 

Shippers remaining reluctant to commit to firm long term contracts. This market 2 

uncertainty is reflected in the increasing difference between the short-term and long-term 3 

spreads (see Appendix C ‘Pricing History’). Prior to April 2010 the longer term and 4 

shorter term spreads traded at similar values. Since April 2010 the longer term spreads 5 

started to trade at a discount to shorter term spreads, most recently at a 20% to 25% 6 

discount. Some market participants, including the Shippers are reluctant to enter into long 7 

term contracts that are not supported by long-term spreads past 3 or 4 years as they are 8 

subject to mark-to-market accounting rules. These mark-to-market rules would require 9 

shippers to take a loss or negative financial position on their financial statements. 10 

 11 

Based on the limited market interest in the 2010 binding open season and the Shippers’ 12 

decision not to proceed, Dawn Gateway did not secure enough market support to proceed 13 

with the project in 2011. The decision to proceed has now been postponed until 14 

November 2011. Dawn Gateway will continue to market transportation services to 15 

potential shippers through direct negotiations as well as potentially offering 16 

transportation services in another open season later in 2011.  In addition, Dawn Gateway 17 

will continue discussions with Shippers up to November 2011 by which time the Shippers 18 

must elect whether to proceed with the Dawn Gateway Pipeline or not. Thereafter, the 19 

Amended Precedent Agreements expire on their terms with neither side incurring any 20 

further obligations.  21 

22 
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7. CONCLUSION 1 

Union is asking for an order of the Board deferring the disposition of the deferral 2 

accounts until such time that the sale of St. Clair Line has either been closed or cancelled.   3 

 4 

As indicated above, under the Amended Precedent Agreements, Shippers have until 5 

November 2011 to make a decision whether or not they will support construction of the 6 

Dawn Gateway Pipeline for November 2012 in-service. The Board’s decision in EB-7 

2008-0411, granting leave to sell the St. Clair Line, contemplates that the sale may not 8 

take place prior to December 31, 2013.  Union is therefore proposing to maintain the 9 

balance in Account 179-121 and to continue to track in Account 179-122 the amounts in 10 

rates related to the St. Clair Line until such time as the sale takes place or is cancelled.   11 

 12 

In Union’s view, the disposition of the deferral accounts should occur upon the sale of the 13 

St. Clair Line, and not earlier. The conditions in the Purchase and Sale Agreement in 14 

favour of Dawn Gateway have not been waived and no sale has taken place. Further, 15 

Union on its own, or through Spectra Energy, is not able to force Dawn Gateway to 16 

proceed with the sale of the St. Clair Line or the construction of the Dawn Gateway 17 

Pipeline.  18 

 19 

In the event the Dawn Gateway project does not proceed and the St. Clair Line is not 20 

sold, Union will file a motion with the Board requesting orders to close the deferral 21 

accounts and return the St. Clair Line to rate base.   22 
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In Union’s view, it would be inappropriate to dispose of the deferral accounts prior to any 1 

sale of the St. Clair Line as the purpose of the deferral accounts is to address both 2 

perceived prospective ratepayer harm as a result of the sale and the removal of the asset 3 

from rates resulting from a sale of the asset.  There has been no sale, there is no deemed 4 

net gain on a sale and there has been no prospective harm to ratepayers. 5 
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 DTE PROJECT UPDATE 1 
 2 

DTE Pipeline Company (“DTE”), through its affiliates, owns a 50 per cent interest in 3 

Dawn Gateway Pipeline LLC, Dawn Gateway Pipeline Limited Partnership and Dawn 4 

Gateway Pipeline General Partnership (collectively “Dawn Gateway”) with the other half 5 

of the partnership owned by Spectra Energy. The initial capital investment was also on an 6 

equal basis and all Dawn Gateway decisions must be made unanimously, with no one 7 

partner having control. 8 

 9 

Shortly after receiving the Board regulatory approvals necessary for the Dawn Gateway 10 

Pipeline project, DTE, as marketing agent for Dawn Gateway, was approached by the 11 

shippers asking to cancel the project.  12 

 13 

As described in Exhibit C, between the original open season in September/October 2008 14 

and the Board decision in March 2010, significant changes occurred in the North 15 

American supply market, resulting in declining transportation values across North 16 

America, including the value of transportation between Michigan and Dawn. It is because 17 

of this uncertainty and decline in value that the shippers approached Dawn Gateway to 18 

discuss postponement or cancellation of the project.  19 

 20 

Shippers were under pressure from their management to shed long term transportation 21 

commitments and since Dawn Gateway had not yet been built, shippers approached 22 
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Dawn Gateway to determine if a cancellation or postponement could be negotiated. At 1 

the same time, DTE and Spectra Energy were concerned that after the initial 2 

transportation contracts, the value of this transport may be diminished and shippers’ 3 

appetite to renew would be low if the project did not have the support of its shippers.  4 

  5 

Through negotiations, Dawn Gateway and the shippers ultimately agreed to amend the 6 

Precedent Agreements allowing the Dawn Gateway project to be delayed until the market 7 

was supportive of the pipeline project advancing in either 2011 or 2012, in exchange for 8 

the shippers reimbursing the development costs incurred to date.  9 

 10 

The value of transportation between Michigan and Dawn has improved since the 11 

agreement reached with shippers to delay the Dawn Gateway project.  However, the 12 

value 3 or 4 years out is still significantly less than the value in the first couple of years 13 

because of the continued uncertainty in the market. DTE, as marketing agent, continues 14 

to talk with the shippers and other potential market participants to try and secure support 15 

for the project. In late 2010 another open season was held to try and garner additional 16 

support for the project, however there was not enough commitment to proceed.  17 

 18 

The shifting North American natural gas supply continues to create uncertainty in the 19 

market and potential customers are hesitant to make the necessary commitments at this 20 

time to make the project viable. Until such time as there is appropriate customer support, 21 

the Dawn Gateway project will not proceed.  22 
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