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lN THE MATTER OF the Ontario Energy Board Act, 1998, 
S.O. 1998, c. 15 (Schedule B); 

 
AND lN THE MATTER OF an Application by Enbridge Gas 
Distribution lnc. for an Order pursuant to Section 90(1) of 
The Ontario Energy Board Act, 1998, granting leave to 
Construct a natural gas pipeline in the Region of York. 
 
AND lN THE MATTER OF Rule 42 of the Rules of 
Practice and Procedure of the Ontario Energy Board.  
 

 
 

NOTICE OF MOTION FOR LEAVE TO BRING A MOTION TO REVIEW AND MOTION 

TO REVIEW AND VARY THE BOARD’S DECISION IN EB-2009-00187 AND 

PROCEDURAL ORDER NO. 1 

 

The Township of King (“Township”) filed with the Ontario Energy Board on January 24, 

2011, a Motion for Leave to bring a Motion to Review under Rule 42 of the Board’s 

Rules of Practice and Procedure (“Motion”).  The Motion by the Township consists of: 

(1) “Motion for Leave to bring a Motion to Review” which, if granted, would allow the 

Township to bring a motion for a review of the Board’s Decision and Order EB-2009-

0187 dated April 5, 2010; and (2) a “Motion for Review” request for a review of the 

Board’s Decision and Order in EB-2009-0187 dated April 5, 2010 and for an oral 

hearing of the review of the Decision (“Motion for Review”). The Board has assigned 

both requests file number EB-2011-0024.  

 

Motion for Leave to Bring a Motion to Review 

 

As the Township was not a party to the proceeding EB-2009-0187, it must, under Rule 

42.02 of the Board’s Rules of Practice and Procedure, obtain the leave of the Board by 
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way of a motion before it may bring a motion requesting the Board to review all or part 

of a final order or decision, and to vary, suspend or cancel the order or decision.   

 

On February 4, 2011, Enbridge Gas Distribution Inc, filed with the Board a letter 

requesting that the Board deny granting the Township the leave to bring the motion.  

 

A copy of the Motion by the Township and a copy of Enbridge’s February 4, 2011 letter 

are attached as Appendix A to this Notice. 

 

As a preliminary matter, the Board has determined that it will proceed with a written 

hearing and that it wishes to receive submissions from the parties on the question of 

whether the Township should be granted leave to bring a motion to review the Decision 

in EB-2009-0187.  Subject to the determination of the preliminary matter the Board may 

conduct a review. 

 

The Board will adopt as intervenors in this proceeding, the intervenors and any other 

parties of record from the EB-2009-0187 proceeding.  A list of the parties of record in 

that proceeding is attached as Appendix B to this Notice.  

 

The Board considers it necessary to make provision for the following procedural 

matters.  The Board may issue further Procedural Orders from time to time. 

 
 
THE BOARD THERFORE ORDERS THAT: 

 

1. Enbridge Gas Distribution Inc., intervenors and Board Staff may file submissions 

on the question of whether or not the Township should be granted leave to bring 

a motion to review. The submissions shall be filed with the Board and copied to 

all parties of record in the EB-2009-0187 proceeding, and any new parties that 

the Board may adopt, on or before February 17, 2011. 

 

2. If the Township wishes it may file a reply submission which shall be filed with the 

Board and copied to all parties of record in the EB-2009-0187 proceeding, on or 

before February 23, 2011.  
 

All written submissions sent to the Board will be placed on the public record, which 

means that the written submissions will be available for viewing at the Board's offices 

and will be placed on the Board's website.   
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If the written submission is from a private citizen (i.e., not a lawyer representing a client, 

not a consultant representing a client or organization, not an individual in an 

organization that represents the interests of consumers or other groups, and not an 

individual from a regulated entity), before placing the written submission on the public 

record, the Board will remove any personal (i.e., not business) contact information from 

the written submission (i.e., the address, fax number, phone number, and e-mail 

address of the individual).  However, the name of the individual and the content of the 

written submission will become part of the public record.   

 

As stated elsewhere in this notice, you must provide a complete copy of your written 

submission (including your name, contact information, and everything written in the 

submission) to the applicant. 

 

All filings to the Board must quote file number EB-2011-0024, and consist of two paper 

copies and one electronic copy in searchable / unrestricted PDF format filed through the 

Board’s web portal at www.errr.oeb.gov.on.ca.  Filings must clearly state the sender’s 

name, postal address and telephone number, fax number and e-mail address.  Please 

use the document naming conventions and document submission standards outlined in 

the RESS Document Guideline found at www.oeb.gov.on.ca.  If the web portal is not 

available you may e-mail your document to Boardsec@oeb.gov.on.ca.  Those who do 

not have internet access are required to submit all filings on a CD in PDF format, along 

with two paper copies.  Those who do not have computer access are required to file 7 

paper copies.  All communications should be directed to the attention of the Board 

Secretary, and be received no later than 4:45 p.m. on the required date.  

 

 
ISSUED at Toronto, February 9, 2011 
 
ONTARIO ENERGY BOARD 
 
Original signed by 
 
Kirsten Walli 
Board Secretary



 
 
 
 

APPENDIX “A”  
 

TO 
 

Notice of Motion and Procedural Order No 1 
 

Motion Document  
 

Board File No.: EB-2011-0024 
 

DATED:  February 9, 2011 
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Ontario Energy Board
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27th Floor
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Dear Ms Walli,
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RE: Motion Requesting Leave to have the Right to get a Hearing
Enbridge Gas Distribution Inc.
Extra High Pressure Pipeline to York Enerry Centre

With regard to the above-noted matter, and further to your correspondence of January 6th, 2011
which advised that "if the Township is seeking that the Board re-consider its Decision of April 5,
2010, the Township will have to make a formal request to that effect", Council at its meeting of
January 17,20ll considered Administration Report ADM-201l-01 regarding this matter anã
adopted the recommendation thereino as follows:

ooThat the Council of the Township of King authorize the frling of a Motion to the Ontario
Energy Board (OEB) requesting leave of the Board to have the right to get a Hearing on
the merits for re-consideration of the route chosen and authorized by the OEB for the
Enbridge Gas Distribution Extra High Pressure Pipeline to the York Energy Centre in its
Decision/Order of April 05,2010; it being pointed out that, of necessity, the Motion must
be accompanied by an Affrdavit attesting to the facts that support a re-consideration and
ultimately a variance in the Order."

A copy of Report ADM-2011-01 and the related extract of the minutes of the January l7th,20ll
meeting are enclosed, for your information. Accordingly, please find enclosed the required
Motion and attachments completed by Scott Somerville, Chief Administrative Officer.

TO\ryNSHIPOFKING
Municipal Offices
2075 King Road

King City, Ontario
L7B IAl

Telephone: (905) 833-532 I
Toll Free: l-800-688-5013

Fax: (905) 833-2300
E-mail: online@king.ca

Website: www.king.ca

Yours truly 
4^ //i' ' / u'--'-'2/Ø-:,{h^- úa>t ¿'

Chris Somerville
Township Clerk

...2



Ms Walli
January 20,2011
Paee2,

' o.c. To all on,{pplicant List & List of Intervenors as attached to the Enclosed Motion
The Honourable Brad Dugriid, Minisær of,Energy
JuliaMr¡nro, MPP York Simcoe
Helena J æzsk, MPP Oak Ridges-Marldram
Members of Council
Scott Somerville, CAO

Encls.
o ReportADM-2011-01
r Extac.t of Minutes January l7dn,2lll
o À¡fotion requesting Leave to have the right to get.a Hearing on merits
e Applicant & LÍst of Intervenors
o Affidavit of Scott Somerville



EB-2009-0187

lN THE MATTER OF the Ontario Energy Board Act, 1998,
S.O. 1998, c. 15 (Schedule B);

AND lN THE MATTER OF an Application by Enbridge Gas
Distribution lnc., for an Order pursuant to Section 90(1) of
The Ontario Energy Board Act, 1998, granting leave to
Construct a natural gas pipeline in the Region of York.

AND lN THE MATTER OF Rule 42 of the Rules of
Practice and Procedure of the Ontario Energy Board.

The Township of King ("King Township") will make a motion to the Ontario

Energy Board ('OEB') at its offices at 2300 Yonge Street, Toronto on a date and

time to be fixed by the Board.

The Motion is for:

1. Leave of the OEB to permit King Township to bring a motion for a review

and variance of OEB's decision and order of April 5,2010 in EB-2009-

0187 (the "Decision") approving Enbridge Gas'application to construct a

406 mm (16") diameter Extra High Pressure steel pipeline to deliver

natural gas to the York Energy Centre Project.

2. An Order:granting leave for King Township to bring a motion for a review

and variance of the Decision and, ultimately, for an oral hearing of the

motion on the merits requesting that the OEB review and vary the

proposed route for the proposed pipeline as approved in its Decision;

3. Such further and other relief as Counsel may advise and the OEB may

permit.

The Grounds for the Motion are:



1.

2.

2

King Township was not a party to the EB-2009-0187 proceeding and,

pursuant to the OEB's Rules of Practice and Procedure, requires leave of

the OEB to bring a motion to request a review of all or part of the Decision;

King Township and its residents are directly impacted by the Decision and,

in particular, the proposed route of the pipeline through the Hamlet of

Pottageville;

King Township has an existing Franchise Agreement with Enbridge Gas

(formerly Consumers Gas) which Agreement is dated May 20, 1997 and

was passed pursuant to By-Law 97-73. The Franchise Agreement gives

Enbridge the right to supply gas to the inhabitants of King Township but

reserves to King Township the right to organize the layout of the gas line

in conjunction with the other infrastructures of the road allowance.

The Decision, and in particular the approval of the proposed route of the

pipeline, will have the potential for significant negative impacts on the

residents of King Township, including the following:

a. the proposed route passes within 90 metres of the Kettleby Public

School and will proceed through the community of Pottageville, with

adjacent homes on both sides of the approved routes, of which for

some the setback from the pipeline is less than 30 metres; and

b. the approved pipeline poses a significant potential danger in the

form of a public safety issue as it is a single purpose dedicated high

pressure line that will be in close proximity to residences and an

elementary school;

3.

4.
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There exist substantial questions as to the correctness of the Decision,

including:

a. the OEB erred in fact and in law in failing to place sufficient weight

on the social-economic and public safety concerns in approving the

proposed pipeline route and, in particular, failing to consider

appropriate setbacks of the pipeline from residences and the

elementary school;

b. the OEB further erred in failing to provide due diligence in the

consideration of alternate routes available to Enbridge that would

fall within either Region of York or King Township's Municipal Road

Allowance(s) yet avoid the Pottageville Community and the Kettleby

Public Schoolthus taking less populated route;

c. the OEB decision on the Enbridge pipeline routing decision was in

its entirety premature in that the Decision was made and delivered

prior to the completion of the Province of Ontario's mandated

Planning Act Ontario Municipal Board Hearing Process and

Decision the subject of which was whether or not the YEC Gas

Fired Generation Plant would legally be allowed to be constructed

in the Provincial Greenbelt. An OMB Decision that disallowed the

YEC Plant would have made the Enbridge pipeline routing issue

redundant and unnecessary (lt must be assumed that at the date

the OEB rendered its decision on April 5,2010 on the routing matter

that the Board was unaware that a July,2010 Order in Council of

the Provincial Cabinet would be forthcoming the result of which

would exempt YEC from all municipal controlthat could be

exercised by the Ontario Planning Act......in addition the OMB was

negated from rendering its Decision on the allowability of the

Generating Station in the Provincial Greenbelt ).
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6. The OEB's inherent powers, under Rule 43, to review all or part of any

order or decision at any time and to vary, suspend or cancel that order;

7. The OEB's Rules of Practice and Procedure, in particular:

a. Rule 1.03 which provides that the OEB may dispense with, amend,

vary or supplement, with or without a hearing, all or part of any rule

at any time, if it is established that the circumstances of the

proceedings so require, or it is in the public interest to do so;

b. Rule 2.01 which provides that the Rules shall be liberally construed

in the public interest to secure the most just, expeditious, and

efficient determination on the merits of every proceeding before the

OEB;

c. Rule 2.02 which provides that where procedures are not provided

for in the Rules, the OEB may do whatever is necessary and

permitted by law to enable it to effectively and completely

adjudicate on the matter before it; and

d. Rules 5,7,8 and 42 to 45 of the Rules; and

8. Such further and other grounds as counsel may advise and the OEB may

permit.

Documentary Support

The documentary support upon which King Township intends to rely will consist

of the Decision and the Affidavit of Scott Somerville.
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TO: ONTARIO ENERGY BOARD
2300 Yonge Street
27rh Floor
Toronto, Ontario
M4P 184
KIRSTEN WALLI, BOARD SECRETARY
416481-1967 (TELEPHONE)
416.440-7656 (FAX)
Boardsec@.ogb.gov.o,n.ca (E'MAIL)

AND TO: MR. NORM RYGKMAN
DIREGTOR, REGULATORY AFFAIRS
ENBR¡DGE GAS DISTRIBUTION ¡NC.

500 Consumers Road
Toronto, Ontario
M2J 1P8
41 6-495.5499 (TELEPHONE)
416.495-6072 (FAX)
EDGRes ulatrqvProceedi nss@9n bridqe.com (E'MAIL)

Applicant

AND TO: AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place, Box 784
181 Bay Street, Suite 1800
Toronto, Ontario
M5J 2T9

SCOTT A. STOLL
41 6-865-4703 (TELEPHONE)
4t6-863.'15r5 FAX)
sstol l@aird berlis.co¡T (E-MAI L)

Applicant Counsel

AND TO: ALL TNTERVENORS lN OEB'S

APPLICANT & LIST OF INTERVENORS

rN ATTACHED LIST (EB-2010-0310)



Enbridge Gas Distribution lnc.
EB-2010-0310

APPLICANT & IIST OF INTERVENORS
December 2,2010

APPLICANT Rep. and Address for Servlce

Enbrldge Gas Dlstribution lnc. Norm Ryckman

Director, RegulatorY Affairs
Enbridge Gas Dlstribution lnc.
500 Consumers Road
Toronto, ON M2J lPB

Tel: 416-495-5499
Fax: 416-495-6072
EGDReoulatorvProceedinqs@enbridge.com

APPLICANT COUNSEL

Scott Stoll
Legal Counsel, External
Aird & Berlis LLP

181 Bay Street
Suite 1800, Box 754
Brookfield Place
Toronto ON MsJ 2Tg
Tel: 416-865-4709
Fax 416-863-1515
sstoll@ai rdberlis. com

INTERVENORS Rep. and Address for Servlce

Envlronmentat Defence Heather Hardlng
Environmental Defence

317 Adelaide St. West
Suite 705
Toronto ON M5V 1Pg

Tel: 416-323-9521 Exl: 224
Fax: 416-323-9301
HHarding@environmenta ldefence. ca



Enbrldge Gas Distribution lnc.
EB-2010-0310

APPLICANT & LIST OF INTERVENORS

Global Envlronmental Actlon
Group

Harten Consultlng

Township of Kíng

York Energy Gentre LP

-2 -

Katharlne Parsons

Executive Director
Global Environmental Action Group

183 SimcoeAvenue
Keswick ON L4P 2Ho

Tel:905-252-1857
Fax Not Provided
keparsons@xplornet. cgm.

Harvey Tenenbaum
Harten Consulting

1234 Kingston Road

Toronlo ON MlN 1Pg

Tel: 416-691-4167
Fax: 41 6-691-8112
h.tenenbaum@hartengrou p.ca

James Feehley
Feehely, Gastaldi

5 MillStreet East

P.O. Box 370
Tottenham ON LOG 1W0
Tel:905-3644262
Fax 905-364-5102
ifeehelu@feçhelyg.astaldi. com

Arle Van Driel
Director, Asset Managemenl
Osler Hoskin & Harcourt

Suite 2250, 35- - 7th Ave. S.W.

Calgary AL TzP 3Ng

Tel: 403-218-3746
Fax: 403-444-6784
dvandriel@pristinepower.ca

Docombor 2,2010



Enbrldge Gas Dlstrlbutlon lnc.
EB-2010-0310

APPTICANT & LIST OF INTERVENORS

York Energy Centre LP

York Reglon Dlstrlct School
Board

- 3 - December2,2010

Gordon Nettleton
Osler Hoskin & Harcourt

450 Fhst Street
Suite 2500
Calgary AB TzP 5Hl
Tel:403Q6A-7047
Fax: 403-260-7024
g nglltlgton @ 9 glçr,-co m.

Jane Ross

Manager of Accommodation
York Region District School Board

60 Wellington Street West
Box 40
Aurora ON L4G 3H2

Tel:905-727-3141
Farc Not Provided
ia n e. ross@vrds b.-ed U. on, ce



TOWNSHIP OF KII{G
Municipal Offices
2075 King Road

King City, Ontario
L7B 1A1

JANUARY L7,2OLL

COUNCIL

Administration Report ADM 2011-01

Re: Enbridge Gas Distribution lnc.

Extra Hi$h Pressure Pipeline to York Energy Centre

Telephone: (905) 833-532 I
Toll Free: l-800-688-5013

Fax: (905) 833-2300
e-mail: online@king.ca
TVebsite: www.king.ca

[-KTÑõ--l
INCORPORATED 1850

DATE:

TO:

SUBJECT:

1. RECOMMENDATION

That the Council of the Township of King authorize the filing of a Motion to the Ontario

Energy Board (OEB) requesting leave of the Board to have the right to get a Hearing on

the merits for re-consideration of the route chosen and authorized by the OEB for the

Enbridge Gas Distribution Extra High Pressure Pipeline to the York Energy Centre in its

Decision/Order of April 05,2010; it being pointed out that, of necessity, the Motion must

be accompanied by an Affidavit attesting to the facts that support a re-cons¡deration

and ultimately a variance in the Order.

2, BACKGROUND

On December 20, 2010 Council of the Township of King adopted the following resolution

which was forwarded to the Ontario Energy Board under date of December 22,2O7O,

1. That notwithstanding that Enbridge Gas Distribuiion has followed the Ontario

Energy Board's dictated process for selecting routes for new pipelines, Council of
the Township of King requests that the Ontario Energy Board direct Enbridge Gas

Distribution to reconsider the route for the gas pipeline to service York Energy

Centre such that risk to the population is minimized; and

2. That the Region of York be advised of the concerns of King Township Council and

endorse the request to the Ontario Energy Board to re-consider the proposed

route for the gas pipeline;

3. That this Resolution be ciiculated to the Hon. Brad Duguid, Minister of Energy,

Julia Munro, MPP York Simcoe, and Helena Jaczek, MPP Oak Ridges-Markham.



On January 6,àOLL a response was received from the OEB advising, among other things

that "lf the Township is seeking to the Board re-consider its Decision of April 5, 2010, ¡t

will have to make a formal request to that effect".

ln consultation with legal counsel, and following OEB rules of procedure it has been

determined that a two (2) step process is required:

a) A Mot¡on/Affidavit requesting leave to have the right to get a Hearing on merits.

b) The formal re-consideration Hearing (Oral) with a further Affidavit providing leave is

granted by the Board.

The attached documentat¡on to this Report is supporting the first step in this process of

request¡ng reconsideration of the pipeline routing and it is this evidence that forms the

substance of the Motion for leave and it is this evidentiary material that Council is being

requested to authorize for submission to the Ontario Energy Board at this time.

The Region of York Transportation Services Committee received the above noted

Township Resolution and the OEB Response at itsJanuary t2,20LL Meeting........no

action was taken.

Respectfully submitted by:

Scott Somerville

Chief Ad m inistrative Officer

Cc. Mrs. C. Somerville

Township Clerk



TO\ryNSHIP OF KING

COMMITTEE OF THE \üHOLE REPORT

The following item from the Committee of the \ilhole Report of January l7'n ,2011 was

adopted by Council at its meeting of January lTth ,2011.

::==::==:=::::=::::::====:===:=:::=::::===:=====::==::::::::::::====:
c.o.w. #2011-13

O**r**epartment Report Number ADM 2011-01

Re: Enbridge Gas Distribution Inc.
Extra Hieh Pressure Pipeline to York EnersY Center

Committee considered Administration Department Report Number ADM2011-01 regarding the

filing of a Motion to the Ontario Energy Board (OEB) with regards to the extra high pressure

pipeline to the York Energy Center.

Committee recommends that Administration Department Report Number ADM2OI1-01 be

received, and the recommendations therein be approved, as follows:

That the Council of the Township of King authorize the frling of a Motion to the Ontario

Energy Board (OEB) requesting leave of the Board to have the right to get a Hearing on

the merits for re-consideration of the route chosen and authorized by the OEB for the

Enbridge Gas Distribution Extra High Pressure Pipeline to the York Energy Centre in its

Decision/Order of April 05, 2010; it being pointed out that, of necessity, the Motion must

be accompanied by an Affidavit attesting to the facts that support a re-consideration and

ultimately a variance in the Order.

CHRIS SOMERVILLE
CLERK



EB-2009-0187

lN THE MATTER OF the Ontario Energy Board Act, 1998,
S.O. 1998, c. 15 (Schedule B);

AND lN THE MATTER OF an Application by Enbridge Gas
Distribution lnc., for an Order pursuant to Section 90(1) of
The Ontario Energy Board Act ,1998, granting leave to
Construct a natural gas pipeline in the Region of York.

AND lN THE MATTER OF Rule 42 of the Rules of
Practice and Procedure of the Ontario Energy Board.

AFFIDAVIT OF SCOTT SOMERVILLE

I,SCOTT SOMERVILLE, of the Township of King, in the Regional

Municipality of York, HEREBY MAKE OATH AND SAY AS FOLLOWS:

I am the Chief Administrative Officer of the Township of King and, as such,

have personal knowledge of the matters hereinafter deposed to. Where I

do not have personal knowledge of a matter, I have stated the source of

my ínformation and verily believe it to be true.

I have reviewed the Ontario Energy Board's Decisíon and Order dated

April 5, 2010 that approved the construction of approximately 16.7

kilometres of 406 millimetre (16 inch) diameter Extra High Pressure steel

pipeline to deliver natural gas to the York Energy Centre LP ('YEC

Project"),a natural gas generating facility (the "Decision").

At the time of the OEB's Decision, King Township was vigorously

opposing the location of the YEC Project and was engaged in a hearing

before the Ontario Municipal Board ("OMB') regarding the conformity of

the Project with the Greenbelt Plan and the status of the Township's

1.

2.

3.



4.

2

lnterim Control-By-Law. The Project was to be located in the Greenbelt

on lands that are in close proximity to the sensitive areas of both the

Holland Marsh and the settlement of Ansnorveldt. After the conclusion of

the OMB Hearing on Greenbelt conformity, which was completed in May

2010, but before the commencement of the lnterim Control By-Law

Hearing scheduled for August 2010, the Ontario Government announced

and passed Regulation 305/10 that exempted the Project from the

Planning Act. The effect of the Regulation was to approve the location of

the YEC Project. A copy of the Regulation is attached as Exhibit A.

At the time of the OEB Decision, the YEC Project's location was opposed

by King Township and subject to review by the OMB. As a result, the YEC

Project was, at that time, only a proposed facility. ln light of the Ontario

Regulation, the YEC Project will proceed at its current location.

While King Township remains an unwilling host for the YEC Project, it is

imperative that it have input into the location of the pipeline that will run to

the YEC Project to ensure that the social-economic and public safety

concerns of King Township's inhabitants are addressed.

King Township is concerned that the impact of the routing on existing

residences and school was not sufficiently and appropriately addressed

prior to the Decision and requests that the Township be permitted to bring

a motion to review and vary the Decision with respect to the route.

I have reviewed Appendix "8" to the Decision which depicts the proposed

route of the pipeline. The route runs from the Schomberg Gate Station for

approximately 5.5 kilometres along Lloydtown-Aurora Road to Jane

Street. lt is this section of the proposed route that causes significant

concern to the Township as the pipeline will be in close proximity to

5.

6.

7.
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numerous residences in the Pottageville Community and to the Kettleby

Public School.

8. I have also reviewed Appendix "A" to the Decision which sets out the

Conditions of Approval. Section 1 .4 states as follows:

1.4 Enbridge shall advise the Board's designated representative
of any proposed material change in construction or restoration
procedures and, except in an emergency, Enbridge shall not make
such change without prior approval of the Board or its designated
representative....

It is my understanding from reading sectionl.4 as well as the Decision in

its entirety, that only the OEB can approve a change in the proposed route

of the pipeline.

Requests to the OEB to Review its Decision

The Solicitor for King Township has made several requests to the OEB to

review its Decision and, in particular, the proposed route of the pipeline

that passes through Pottageville Community and by the elementary

school. The first such request was made on November 3, 2010, a copy of

which is attached as Exhibit B. This request arose from an Application by

Enbridge to vary a condition of approval, being a request for an extension

of time to commence construction (File No. EB-2010-0310). The

Township requested intervenor status for both the Application to vary and

for the Decision regarding the route of the pipeline.

The OEB granted the Township intervenor status for Enbridge's

Application to vary a condition but denied the request to be granted

intervenor status on the issue of routing of the pipeline. A copy of the

OEB's correspondence dated November 5,2010 is attached as Exhibit G.

9.

10.
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A subsequent request was made by the Township Solicitor on November

12, 2010 to reconsider its decision denying submissions regarding the

pipeline route. lt was the Township's position that it would be procedurally

unfair to permit Enbridge to amend a condition while denying the

Municipality the opportunity to address a matter of public impact. A copy of

the request is attached as Exhibit D.

The OEB again denied the Township's request to review the issue of

routing the pipeline and limited the Township's participation in the

Application to the issue of Enbridge's variance request for an extension of

time to commence construction. A copy of the OEB's position is attached

as Exhibit E.

At the end of November, Enbridge withdrew its Application seeking a

variance of the Decision as it no longer required an extension of time to

commence construction of the pipeline. A copy of the correspondence

from Enbridge's counsel requesting the withdrawal is attached as Exhibit

F.

Following Enbridge's withdrawal of the Application to vary a condition of

the Decision, Councilfor King Township passed a resolution that it request

the OEB to direct that Enbridge reconsider the route for the pipeline to

service the YEC Project such that risk to the population is minimized. This

resolution was sent to the OEB on December 22,2010 with a request that

the pipeline route be reconsidered. A copy of the correspondence with

resolution is attached as Exhibit G.

The OEB responded to King Township's request on January 6, 2011

informing the Township that, as it was not a party to the EB-2009-0187

proceeding, it would need leave of the OEB to make any request to review

12.

13.

14.

15.
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16.
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the Decision. A copy of the OEB's January 6,2011 letter is attached as

Exhibit H.

Reasons to Review or Vary the Decision

Public Safety

The proposed route of the pipeline has the potential for significant

negative impacts on the residents who live along approximately 5.5

kilometre stretch of Lloydtwon Aurora Rd and the students who attend the

Kettleby Public School. The pipeline poses a significant potential danger

as it is a single purpose dedicated high pressure line that will be in close

proximity to residences and an elementary school. Although the proposed

pipeline is designed in accordance with requirements of Ontario

Regulation 210.01, Oil and Gas Pipeline Systems, under the Technical

Standards and Safety Act, 2008 and the CSA 2662-07 Oú and Gas

Pipeline Systems standard, there is no guarantee against explosions. ln

order to properly address the risks associated with pipelines, it is prudent

to ensure significant setbacks from residences and school property.

A Private Member's Bill was introduced to the Ontario Legislative

Assembly in 2010 as Bill 8 referred to as the Separation Distances for

Natural Gas Power Plants Act, 2010. This Bill sought to prohibit the

construction of a natural gas power plant within 1,500 metres of land

zoned residential or for a school, day nursery or health care facility. This

Bill addressed the inherent risk in natural gas power plants and the need

to have a buffer zone between such facilities and residences. King

Township believes that the same principle applies to a single purpose

dedicated high pressure line and precautions need to be put in place to

minimize the risk to the public. Such precautions include a significant

17.
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buffer zone between the pipeline and residences and schools. A copy of

the Bill is attached as Exhibit l.

The King Township is also aware that the province of Alberta mandates a

setback of 1,500 metres from the property line of a rural school when

routing a 16 inch sour gas pipeline. The current routing of the pipeline is

only approximately 90 metres from the Kettleby Public School. To be

clear, this is 90 metres from the school and not the property line of the

school. Children playing in the schoolyard may be in closer proximity to

the pipeline.

The proposed routing of the pipeline also passes by approximately 100

homes in the rural community of Pottageville. For some of these homes,

the pipeline will be less than 30 metres from their home.

The pipeline route does not account for the close proximity of residences

and a school. The Township has great concern that the public safety of

the inhabitants of the Township were not adequately addressed in the

submissions made to the OEB and in its Decision.

The Franchise Agreement

King Township has an existing Franchise Agreement with Enbridge Gas

(formerly Consumers Gas) which Agreement is dated May 20, 1997 and

was passed pursuant to By-Law 97-73. This Agreement gives Enbridge

the right to supply gas in the Township and to the inhabitants of the

Township but reserves to the Township the right to organize the layout of

the gas line in conjunction with other infrastructure of the road allowance.

A copy of the Franchise Agreement is attached as Exhibit J.

19.

20.

21.
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The Township was not provided a formal opportunity or requested to

evaluate or express an opinion on the merits, or othenryise, of the various

options considered by Enbridge Gas for the gas pipeline route. The

Municipality, like the public, was simply advised as to Enbridge's preferred

route that became the substance of its Application to the OEB for a

decision. The degree to which "public consultation" took place focused

more on the "public" residing near the proposed Gas Fired Generation

Station (i.e. the Holland Marsh) rather than the "public" residing along the

whole extended length of the pipeline from the source of supply

(Pottageville) and the Plant, a distance of some 16.7 km. of which 5.5 km.

traverses the rural hamlet of Pottageville along the Lloydtown-Aurora

Road in front of some 100 homes. ln accordance with the Franchise

Agreement, the Municipality should have been consulted and added as a

party to the Application, File No. EB-2009-0187. The Township is most

affected by the routing of the pipeline and should be afforded every

opportunity to provide input and organize the route.

Alternate Routes Available

The current route of the pipeline will have the potential for significant

negative impacts which can be greatly minimized by relocating the route to

areas that are less populated.

I

The Township requests the opportunity to present alternate routes for the

pipeline that will not require proceeding through the Pottageville

Community and other built-up areas along the current route.

There are Municipal Road Allowances available in the alternate routes

ensuring compliance with the Franchise Agreement and the OEB's

Decision that the pipeline be located within municipal road allgwances.

3.

23.

24.

25.
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Enbridge's Application was Premature

Enbridge brought its application (File No. EB-2009-0187) to construct the

Extra High Pressure steel pipeline to deliver natural gas to the YEC

Project before it had been determined that the YEC Project could proceed

at the Dufferin Street location. In fact, the OEB hearing was completed

and its Decision issued before the OMB Hearing on whether the YEC

Project conformed to the Greenbelt Plan had been completed.

At the time of the Decision, it was quite possible that the OMB would make

a finding that the YEC Project did not conform to the Greenbelt Plan thus

disallowing the Project to be constructed at the Dufferin location. ln such

event, the Enbridge pipeline routing issue would be unnecessary.

King Township is concerned that the OEB was premature in proceeding

with a hearing on a proposed pipeline when the location of the facility to

which the pipeline was being routed remained an uncertainty. King

Township was not in a position, and could not have been, to make

submissions on the routing of the proposed pipeline when it was taking the

position before the OMB that the YEC Project was not in conformity with

the Greenbelt Plan.

As a result of Regulation 305/10, the YEC Project was exempt from the

Planning Acf resulting in the OMB losing jurisdiction to determine the issue

of conformity to the Greenbelt Plan. However, King Township has an

important role to play with respect to the routing of the pipeline. lt is

directly impacted by the routing and should have an opportunity to make

submissions on the matter.

28.

27.

29.
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King Township does not seek to prevent the installation of the pipeline, but

believes that it can offer valuable input on the route that will minimize the

potential negative impact and risk to the public.

Enbridge has commenced construction of the pipeline starting at the YEC

Project. King Township is not aware of any construction of the pipeline

along Lloydtown-Aurora Road, which is the area of concern of King

Township, and believes there remains sufficient time to reroute the pipline

to a less populated area.

I made this Affidavit in support of King Township's motion for leave to

bring a motion to review or vary the Decision.

SWORN BEFORE ME at the
Township of King, in the Region
of York, this /f/day of January
2011.&*bfu
A Commissioner, etc.

CHRIS SOMERVILLE
A COMMISSIONER, ETC., INTHE REGIONAL
ïUNICIPALITY OF YORK WHILE CLERK
]F THE TOWNSHIP OF KING

)
)
)
)

SCOTT SOMERV¡LLE
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A Commissioner, Etc.



Planning Act - O. Ree. 305/10

f,Þontario

Page I ofl

Planning Act
Loi sur I'aménagemelrt du territoire

ONTARIO REGULATION 305/10

ENERGY UNDERTAKINGS : EXEMPT UNDERTAKINGS

Consolidation Period: From JuIy 29,2010 to the e-Laws-glrrency date.

No amendments,

Thìs Regukttton ls mede ín Engllsh only.

York Energy Ccntre project
1. (1) The York Energy Centre project is prescribed for the purposes of olause 62.0.1 (l)

(b) of the Act as an undertaking that is not subject to the Act if one of the conditions set out in
clause 62.0,1(l) (a) ofthe Act is also satisfred. O, Reg. 305/10, s. I (1).

(2) For the purposes ofthis section,

"York Energy Centre project" lneans the undertaking that is the natural gas-frred sirnple cycle
peaking electrical generation facility proposed to be located on those lands legally
described as being in the Townshþ of King, York Region being Part oflot 9 in
Concession 2 Old Survey King more particularly clesuibed as:

Firstly: Parts l, 4, 5,6, and 7 on Reference Plan 65R-23427, further identifïed as Property

Identifier Number 03414-0241 (LT), filed in the Land Registry Office for the Land
Titles Division of Yolk Region (No. 65), and

Secondly: Parts 4, 5, 6,7 , and 8 on Reference Plan 65R-867, save and except Parts 1, 3,

4,5,6, and7 on Reference Plan 65R-23427, further idontified as Property Identifier
Number 0341,4-0243 (LT), filed in the Land Registry Office for the Land Titles
Division of York Region (No, 65). O. Reg. 305/10, s. 1 (2).

2. Ornitted þrovides for coming into force of provisions of this Regulation). O. Reg.

305/10, s.2,

Back to top

e-Laws

http://www.e-laws,gov.on.calhtml/regs/englisl/elaws-regs-100305-e.htm t3/0U20n



THIS IS EXHIBIT "8"
TO THE AFFIDAVIT OF
SCOTT SOMERV¡LLE

SWORN BEFORE ME THIS
/qhAY OF JANUARY, 2011

A Gommissioner, Etc,



JAMES J, FEEHELY
PAUL F. GASTALDI
JERRYW. SWITZER
COLLEEN E, BUTLER

VIA OVERNIGHT COURIER &
E"MAJL ¡ Boards,ec@oqb.SoJ.on.çq

Ms. Kirsten Walli
Board Secretary
Ontarlo EnergY Board
2300 Yonge Street
27th Floor, Box 2319
Toronto, Ontarlo
M4P 184

Dear Ms. Walll:

FEEHELY, GASTALDI
Barrlsters and $olicltors

Re: TownshlP of Klng;

6 Mlll Street East, P.O. Box 370
Toltenham, Ontarlo LOo 1W0

TelePhone: (906) 036'4262
Fax: (90õ) 936'6'102

E-Mall: Jfeehely@feehelygastald l.com

November 3,2010

Enbrldge Qas Dlstrlbutlon Appllcatlon;
Board FÍle No, EÉ,2009-0187 (York Enørgy Gentre Pro¡ect)í

And Re: Ontarlo Energy Board Declslon and Order
Dated APrll5,2010

And Re: Enbrldge Gas Ðlstrlbutlon Appllcatlon
To Vary a Gondltlon of APPrwal;

Board Ftle No. EB'2010'0310
Our Flle No, 6956JFA6

I am tho solcltor for the Townshlp of King regarding the above--note.d rnatters.

pursuant to lts Declslon an¿ OrCer of Apiil 5, 201Ó, the Ontario Enqlgy Board approy.ef

ih;-.ppnùfion of Énbr¡Oge Gas to cónstruct a 406 mm,. (10) t"q.t l Extra Hlgh

prã6ùïà steet plpollne to-dellver natural gqs.to the..York Enorgy Centre ProJect. The

räwÀir.rlp lJot inä oplnlon that the impactbf the routing on existing resldencos was not

sunicteÀily anC appioprlat"ty addresded prior to the Board's Declslon and Order' ln
áãdt¡dn, ítre fown'shiþ has lust become ãwaro of lhe applicatlon by Enbrldgo Gas to'

vãry CoñO¡t6n 1.2 reËting tothe December 31, 2010 start date.

This letter ls being forwarded on behalf of the Townshlp as a formal appllcation to

be granted lntervenor ståtus in relatlon to both of the above-noted Board matters under

r¡te'No, EB¿O09-0187 and Flle No. EB-2010-0310, As an lntervenor party, the

Townshlp wlll be maklng the followlng requests of the Board:
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1. To reconslder tho route for the proposed plpeline, if the plpeline is to proceed;
.and

Z, To refuss the request to extond the staft date set out ln Condltlon 1.2 ln the

Board Decislon and Order of Aprll 5,2010.

The reasons for the requests ln relation to the above two matters are hereinafter set out.

Background:

The Townshlp has an existing Franchise Agreement with Enbridgo Gas (formerly

Consumers Oas) wnich Agreemenlis dated May 20, !997 and was passed pursuant to
gy:lãw gz:zg. ihé Franðhise Agreement glvei the- right to Ënbridge "tq.sgRpl[ gas.ln

ln'e n¡úniclpallty to the Corporatioñ and to the inhabltants of the Municipallty". While the

Ágr*m"ni doóg not spocify the typo or restrict the slze of pipellne, lt.does reservo to

ifrä mun¡oipà¡ty tne r¡sjnt to organiie tho layout of the gas line ln conjunclion wlth the

other lnfrastructure of the road alfowance.

It must be noted throughout the development of the total YEC Proþct proces$,

the Township has been an uñwililng host, The Project is.looated ln tho Gresnbett on

lands that aie ln ctose proxlmity toihe sensitive areas of both the Holland Marsh and

thé settlement of Ansndrveldt, 
-lt 

was also the Townshlp's posltion that suoh a Proþct

stroulO be sún¡ect to approprlate land use controls, lncludlng an appropriate. Zonlng By-

Law and Slte Þlan, H'owèver, the Provlnce of Ontarlo exempted thls Proiect from all

planning controls by virtue of Regulation 305/10. Notwlthstanding the exemptlon

äránt"O, the Townsñlp continues tó be an unwllllng host for thls ProJeot,.glven the

õlgnlficant potentlal onvlronmental impacts by placlng such a large Project ln an

envlronmental ly-sensltive area.

It ls recognlzed that the Townshlp does not have the jurisdictlon to prevent the

lnstallation of a þlpeline in its road allowãnces at thls time. However, it ls now clear that

the route of the þl'pellne will have the potentlal for slgnificant negatlve irnpacts.. Further,

iÀ tne ovent the äþplbant ls unable to comply with the original Declslon and Order of the

Board to commeñðe constructlon, it is the posltlon of the Township that no extension

should be granted and the appllcatlon be allowed to lapse.

Basis of the Requests:

1, The approved route for the plpetlne will not only take tho plpellne passed the

Ketlebú Publlc School, but it wlll also prooeed through tho. communlty of

Pottagéville, with adJacent homes on both sides of the approved route ovêr an

extenðed area. The comments recelved from the publlo by the applicant
(Enbridge) at the two public meetlngs clearly indlcated that the publlcobJected to

ine routln(¡ of the gas pipeline through Kettleby and Pottagevllle. The Ïownshlp
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belleves that the selectfon criterta dld not plaoe sufficlent welght on tho soclal'
economlc and publlo safety concerns.

The approved plpellne poses slgnificant potential danger in tho form of a public

safety'iäsue as'lt ls a siñgþ purpose dedlcated hlgh press.ure llne, Further, there

are átternative routes avallàUle lhat would not requlre tho plpelino to procoed

through Pottageville and other bullt'up aleas a]gng the current route. These

routeõ would iñvoþe, ln part, Munlclpal Road Allowances and as there is an

ôxisting Franchlse Agreàment wlth the Townshlp, it would be both possible and

feasbtã to re-route thã plpeline so as to avold lhe Pottagevllle Communlty and

take a less populated routb. Given the potentiat¡lsks and lmpacts, !h9 Township

respectfully'requests the Board to grant a reconslderatlon of the route to take lnto

aocount the slgnificant publlc interest.

fn relatlon to the request to amend Condltlon 1.2 ol the Board Order of April.5,

âôtO, ttre fownship'disputes the need for such an extenslon. At the lims of the

lssuance of lhe Board Declslon, Enbridge Gas was well aware of the opposltlon

of tfrã Townshlp to the ProJect and the HeBrlngs that-were scheduled with ths

Oniárf frlúnrctdal Board botlr ln relatlon to conformlty of the YEC Plojeot wlth the

Oreànnelt Plan and the stalus of the Township's lnterlm Control By-Law. The

Hearing on Greenbelt conformlty was completed in |tlry: 2010 and the lnterlm

Controi By-Law Hearing was scheduled for August, 20.10. The.passage..of
Ontarlo Räguhtlon 305/10 constderably shortened any delay in relatíon to the

YEC ProJecl and in fact, expodlted lts approval.

The Ontario Government announced the proposed Regulatlon on May 28,2010
and subsequently passed the Regulation on July 29, 2010. As a result, Enbrldge

Gas has näO mdré than sufflcionl tlrne to irnploment its constructlon project and

ln the event lt ls unable to do so, its appllcatlon should expiro. Enbridge Gas was

certatnly aware of the concern over the negative lmp.act of thls pipeline.ln

connecílon with ths YEC Project and should bo requirod to strlctly comply with

the Board Declslon and Ordeidated Aprll 5,201A. Extendlng the Order would be

contrary to the publlc lnterest.

Pursuant to the Board's letter of October 28, 2010 to Enbrldge Gas, and in
expectation of belng granted intervenor status, the Townshlp hereby requests.a copy.of

thé Appllcatlon evHeñce and any amendments thereto as set out in paragraph 4 of the

said letter.
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The foregolng ls hereby respectfully eubmltted on behalf of the Township of Klng,

JJF/jr

Mr. Scott Somervillo
C h lef Admlnlstratlve Offlcer
Townshlp of Klng
Fax No. l-905-833¿300

The Honourable Dalton McGulntY
Premler of Ontarlo
Fax No, 416'328'3745

The Honourable Brad Duguld
Mlnlster of Energy
Fax No. 416.327.6764

The Honourable Bob Chiarelli
Mlnlster of lnfrastructure
Fax No. 416"327-67õ4

The Honourable John Wlklnson
Minister of the Envlronment
Fax No. 416-g'14-7337

Mr, Norm Ryckman
Enbridge Gas Dlstribution lno.
Fax No. 416-495-6072

Mr. Scott Stoll
Legal Counsel, External
Ald & Berlls LLP
Fax No. 4'16-803-1515

Yours truly,



THIS IS EXH¡BIT ¡fG''

TO THE AFFIDAVIT OF
SCOTT SOMERVILLE

SWORN BEFORE ME THIS

/l%w oF JANUARY, 2011

t*¿"-,oz-(),
A Gommissioner, Etc.



Ontarlo Energy
Board
P.O. Box2319
27lh Floor
2300 Yonge slreet
Toronlo ON M4P lE4
Telephone: 416- 481-1967
Facslmlle: 416-440-7656
Toll free: 1-888-632-6273

November 5,2010

Mr. James Feehely, Solicitor
Feehely, Gastaldi
Township of King
5 MillStreet East
Tottenham ON LOG 1W0

Commlsslon de l'Énergle
de I'Onta¡lo
c.P.2319
27e élags
2300, rue Yonge
Toronto ON M4P lE4
Tólóphone; 416- 481-1S67
Télécopleur: 41 6 - 440-7 866
Numáro sans frals: l-888-632-6273

BY E-MAIL ONLY

Dear Mr. Feehely:

Re: Enbrldge Gas Distributlon lnc.
Applicatlon to Vary a Condition of Leave to Construct
Board File No. EB-2010-0310
Reouest for lnteruenor Status

The Board is in receipt of your letter of November 3,2010 requesting intervenor status
for the Township of King in the above-noted proceeding and in Board proceed¡ng EB-
2009-0187.

With respect to proceeding EB-2009-0187, the Board has already issued its Decision
and Order on April 5, 2010. The proceeding is closed and as such your reguest ¡s

denied.

The Board has determined that it will grant inte¡venor status to the Township of King in

the current application EB-2010-0310. This application requests a var¡ance of one
condition of the Board's April 5, 2010 Decision and Order and that is a one-year
extens¡on to the Leave to Construct authorization to December 31,20'11, Accordingly
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Yours trulY,

Origlnalsigned bY

R:i'f.filËHå secretary

Gcr 
$å;il?iil,,iriJ[iËliü:'* 

Gas Distribution rnc')
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THIS IS EXHIBIT 'JD"
TO THE AFFIDAVIT OF
SCOTT SOMERVILLE

SWORN BEFORE ME THIS
/8%¡v oF JANUARY, 2ot1

A Commissioner, Etc.



FEEHELY, GASTALDI
Barristers and Solicitors

JAMES J. FEEHELY
PAUL F. GASTALDI
JERRYW. SWITZER
GOLLEEN E. BUTLER

5 Mill Street East, P.O, Box 370
Tottenham, Ontarlo LOG lW0

Telephone: (905) 936-4262
Fax: (906) 936-5f02

E-Mall: Jfeehely@feehelygastaldl.com

November 12,2010
VIA OVERNIGHT COURIER &
E:MAIL: Boardsec@oeb.Sov.on.cq

Ms. Kirsten Walli
Board Secretary
Ontario Energy Board
2300 Yonge Street
27th Floor, Box 2319
Toronto, Ontario
I\AAP 1E.4

Dear Ms. Walli:
Re: Township of Kng;

Enbridge Gas Distribution Application;
Board File No. EB-2009'0187 (York Energy Centre Proiect);

And Re: Ontario Energy Board DecÍsíon and Order
Dated April S' 2010

And Re: EnbrÍdge Gas DÏstrlbution Appllcatían
To Vary a Condltlon of APProval;

Board FIle No. EB'2010'0310
Our File No,6956JF46

I acknowtedge receipt of the e-mail letter forwarded by Mr. John Pickernell,

Assistant Board Secretary, sent November 5,2010. ln relation to the confirmation of
the Township having interuenor status for the variance of the construction start date, I

confirm lhe Township's position as set out in my letter of November 3, 2010. The

Township will continue to rely upon that position,

As to the issue of routing, it would seem to be procedurally unfair to perrnit the
proponent to amend a condition on the one hand, but deny the Municipality the
ôpportunity to address a matter of public impact on the other. Further, the issue of the
extension and the routing may well be inter-connected. lt is quite possible that the
request for an extension arises from difficulties being encountered on the existing route.

The request for the extension of construction provides an opportunity to consider
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whether there are better routes available
route on the extensive resÍdential areas,
therefore requested.

I look forward to your response.

JJF/jr

given the potential impacts of the existing
A further re-consideration of the denial is

Mr. Scott Somerville
Chief Administrative Officer
Township of King
Fax No. 1-905-833-2300

The Honourable Dalton McGuintY
Premier of Ontario
Fax No. 416-325-3745

The Honourable Brad Duguid
Minister of Energy
Fax No. 416-327-6754

The Honourable Bob Chiarelli
Minister of lnfrastructure
Fax No, 416-327-6764

The Honourable John Wilkinson
Minister of the Environment
Fax No. 416-314-7337

Mr. Norm Ryckman
Enbridge Gas Distribution lnc.
Fax No, 416-495-6072

Mr. Scott Stoll
Legal Counsel, External
Aid & Berlis LLP
Fax No, 416-863-1515

Yours truly,



THIS IS EXHIBIT ¡'E''

TO THE AFFIDAVIT OF
SCOTT SOMERVILLE

SWORN BEFORE ME THIS
tQ%w oF JANUARY, zam

A Commissioner, Etc.



Ontarlo Energy
Board
P.O. Box 2319
27th Floor
2300 Yonge Stteet
Toronto ON M4P lE4
Tolephone: 41 6- 481 -1967
Faælmlle: 416-440-7656
Toll free: 1-888-632-6273

November 17,2010

Mr. James Feehely
Solicitor
Feehely, Gastaldi
Township of King
5 MillStreet East
Tottenham ON LOG 1W0

Commlsslon de l'Ënergle
de I'Ontarlo
c.P.23f I
27e ótago
2300, rue Yange
Toronto ON M4P 1E{
Téléphone; 416- 4t1-1967
Télécopleur: 416- 440-7656
Numéro sans frals: 1-888.ô32-6273

BY E.MAIL ONLY

Dear Mr. Feehely:

Re: Enbrldge Gas Dlstributlon lnc.
Appllcation to Vary a Gondltlon of Leave to Construct
Board File No. EB-2010'0310

The Board is in receipt of your letter of November 12,2010 requesting that the Board

re-consider the issue of rout¡ng the pipeline as part of Enbridge's request for an

extension of the construction per¡od.

The issues related to the routing of the pipeline were part of the Board's consideration in

the leave to construct proceediñg, EB-2009-0187. That Decision and Order was issued

on April 5, 2010.

As was outlined in the Board's letter to you of November 5,2A10, the scope of the matter

currently before the Board is limited to the consideration of Enbridge'9 variance request for

an extension of time to commence construction and the scope of participation by the

Township of King is limited to this same single matter.

Yours truly,

Oríginalsignod by

John Pickernell
Assistant Board SecretarY

cc: Mr. Norm Ryckman (Enbridge Gas Distribution lnc.)
Mr. Scott Stoll(Aird & Berlis)
All Parties EB-201 0-031 0
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Amn & Bnnu$ 
''p

Barisler¡ and Sollcitors

scou A. stotl

'.'3ilil,i'lá;ÎÍ¡äl?l*'
November26,2A10

BY DMAIL & COURIER

Ms. Kirsten Walli
Board Seoretary
Orrtario Errergy Board
2300 Yonge Street.
27fh Floor, Box2329
Toronto, ON M4PlFr+

Dear Ms. Walli:

Rer Enbridge Gas Distribtttion Inc,
ApplÌcation to Yary Conditlon of Ordcr (DB¿009'0187)
Requ est for Withdrarval
Board No. : EB-2010-0310

Ws ars cou¡sel to Enhriclge Gas Distlibution Inc. ("Enbridge") in the above refei'encecl

matter.

'the Deoision and Order in EB-2009-0187, Appendix A - Conditi on2.3, required Enbridge

to provide 10 {ays notice of the starf of constructiotr. On November 18, 2010 Enbridge

deúvered to ths Boardrs designated leprcsentative arrd the Chair of the Ontalio Pipeline

Co-orclinati¡g Conuuittec rvritten notice that Enblidge i¡rtended to comrnencs conslrttction

on Novemblr zgth,20lA, 'fhe commencemênt of construction on such date u'ill have

fulfrlled Conditio¡ 1.2 of Appendlt "Au to the Boald's Ddcisioll ancl Orcler dated April 5,

2010.

Given.Enbridge's oonrpliarrce with Condition 7.2, avaúance of the Decision and Order in

EB-2009-018i ís no longer required. Tlroref'orÊ, it is unnecessary for tlre Board to

coltinus with this proceecling, EB¿010-0310, and Enbriclge respectñllly requast the

witlrdrarval of the applioation effective November 29tt',zQlA. This reqtrest for rvithdrawal

is Þursuant to Rule 20 of the Boarcl's Rules of Practíce and Proceclure, Ihrther, F,nbr'ídge

requests direction from the Boai'd regardingintervenor costs.

This letter is being sent electronically with hal'dcopies being delivered to the Board later

today. A copy of the letter rvill be filecl on the Boald's RESS.

Brookfleld Place, l8l Bày Streel, Suite l8(r0. 8ox 754 Totonto. ON his, 2Ï9 Canadå
: 4r6.863.1500 4t6.863.1519
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If there at'e any quætione please conlaot the undersigned at your eadiest opportunity.

Yours,trulY,

AIRD & BDRLIS LLP

S,*W'
ScottA. Stoll
SSAm

co: Iatefvenors
6. Dtaglo, Ontæio Enetry Boa¡'cl

7485598.1
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w
TOWNSTIM OF'KTI\G

l\lrrnlclpnl 0lficcs
2075 l(lng llond

I(lrrg Cft¡ O¡ttnrlo
L,1B L|l

Decenrber 22,2010 Z .,
Klrl"rltc)

Ms, Kristen Walli, Bogcfsecrbtary
Ontario Bnergy Board
2300 Yonge Street
2TfftFloor, Box2319
TORONTO ON M4P 1E4

Dear Ms Walli,

REI Entrrlrtgc Gas Distributlon Inc. Proposal to Construct
Dxtra Hlgh Pressure Pipcllno to the York Dnergy Centre

Throughout the development of the York Energy Centls (YEC) Projeot plocess, the Township of
King has been an unwilling host, and notwithstanding the exetnptions granted by Ontatio

Regulation 305/10, continues to be an unwilling host given the significant potentlal

environmental impacts of plaoing sush a lalge puoject in an envil'onmentally sensitive atea.

Further, it is evident that that the loute of the extra high pressure pipeline proposed to be

installed by Enbridge Gas Distribution Ino. to the YBC will have the potential for significant

negative impacts,

At its meeting of December' 20rl', 2010, Council of the Tou,nship of King considered the

following Resolution moved by Councillor Debbie Schaefer and seconded by Councillor Bill
Cober:

Wlcrcas, tlrc previous Council opposed tlre gas-fir'ecl genel'ator being built in King

Township;

Whereas, as a result of the October' 25,20rc municipal election, a majority of King
'fownship's Council is new and direotly opposed the gas-filed generator being built¡

\ühercas, concelns about saÈty of gas pipelines has been heightened as a test¡lt of recertt

explosions-specífically in San Bruno, California September 10,2010 wherc six were

kílled and the explosion in Milton, ON December 15, 2010 where there was no fatalities

but homcs were destroyed;

...2

f(.ì,.\...:,,-,.,.,,.,, r. ., .,'fiïifïiÌ"9ri¿å3illi?l
R r:i..,.. .' l!ox:(905)ft33.2300

li-nraih orrlinc@)kitrg.ca
\\'cbsitcl rvrvrv.king.cn
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Ms Walli, Ontario Energy Board

December 22,2010
Page2

Whcreas, there ale alternate roùtes fol a gas pipeline to supply gas to thg YoR Energy

Centrp (YEC) locatetl at 1878I Duffedn St;

Whereas, the selected loute for the gas pipeline to supply gas to the YEC passes within 90

metors of the Kettleby Public School and closses in fi'ont of at least 100 hornes in the njral

conrnunify of Pottageville of which for sonre the setback fi'om pipeline is less than 30

meters;

Whercas, the selection pl'oçess appeals to have put prtority on *r, and eitviron¡nelttal

impact as opposed to public safety;

Whcrcas, the subject gas pipeline is 16 inches in diarneter and has a tated prossure of 650

pounds per square inch (psi);

Wher.cÊs, the subject pipeline is dcemed to be a distribution pipeline as its diameter is less

that 36 inches even though distribution pipelines typically range in size fì'otn I to 6 inches;

Whcreas, in some juriscliotions outside of Ontalio there is acknowledgment of the risk of
gas pipelines and setbacks have been established after consideration of the ptessut€ within

the pipeline and the populatíon;

Whor.cas, the State of Califonria Department of Education has a regulation whiolt

stipulates the ploximity to a pipeline that a sohool can be built accolding to the ptcsstue in

that natural gas pipelino. If the pr'essur'c exceeds 80 pounds per square inch (psi), then

schools can be no closer than 1,500 feet (approximately 500 meters);

Whereas, in the province of Albcrta if a 16 inch sour gas pipeline we¡e to be lruilt today,

the formula that the province applíes for a rural sohool would result iu a mandated setback

of 1,500 meters fi'orn the property line of the school, and not just the struoture as it is
rtcognized that chilcl¡cn play outside in school yards;

Whercas, the population most at risk with the proposed route does not believe that thcy

have been given adequate opportunity to provide input into the selection process;

Whcrcas, up until Jvly 29,2010 (when Regulation 305/10 exernpting the ptoject fi'om the

Plannlng Act was irnplemented) the attention of the public and King Township Council

Iras been focused on addressing the gas-fïred generator;

...3



Ms Walli, Ontario Energy Board

December 22,2010
Pago 3

lVheroas, sections of tho proposed gas pipeline will be establislred witlrin Region of York

road allowances;

THDREFORE THE COUNCIL OF THE TOWNSHIP OF KING HD,RDBY

Rnsor,vns As F'oLLows:

t, That notrvifhstandlng that [nbridge Gas Distril¡utlon has followeel the Ontarlo
Energy Boardts tllctated proccs$ for selectlng routes for ncrv pipellncs, Councll of the
Townshlp of Klng requcsts that the Olrtario Dnergy ßonrd dlrect Enbrldgo Gas

Distributlon to reconslder the route for the gns pipolirto to sewlce the York Energy
Centre such that risk to thc population ls nrlnhnizedS and

2. That the Rcgion of Yorh be advlsed of thc concorns of King Torvnship Council antl
endorss thc request to tho Ontario ftnergy Board to re-consider fhe proposed routc
for thc gas plpcline¡

3. That this Re.solutlon bo clrculated to the Hon. Brad Duguld, Minlstcr of Energy,
. Jrrlia Munro, MltP Yorh Sirncoo, and Helcna Jaczck, MPP Oak Ridges-Marltha¡n.

Thç above Resolution was canied unanimously.

Yours trulyø*fu
Chris Sonterville

Clerk

c,c. Tho llon. Brad Duguid, Minister of Ênorgy
Julia Munlo, MPP York Sirncoe

HelenaJaczek, MPP Oak Ridges- Malkham
Denis Kelly, Clelk, Regional Municipality of York
Scott Somorville, Chief Adrninistrutive Oflicer
Mayor& Council
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Ontar¡o Energy
Board
P.O. Box 2319
27th. Floor
2300 Yonge Stre€l
Toronto ON M4P 1E.4

Commlsslon de l'énorgle
de l'Ontarlo
c,P.23r9
27e étago
2300, ruo Yonge
Toronlo ON M4P 1F.4

Telephone:416-481-1967 Téléphono: 416-481-'19ø7
Facslmlle: 416- 4407658 Télêcopteur: 416-,140.7656
Toll free; 1-888-632"6273 Numéro sans frals: l-888-632-6273

January 6,2011

Ms. Chris Somerville
Clerk, Township of King
Municipal Offices
2075 King Road
King City ON L7B 141

Dear Ms. Somerville:

Re: Letter from the Townshlp of King dated December 22,2010
EB 2009-0187

We are in receipt of your letter dated December 22,2010 (a copy of which is attached).

ln your letter you set out a Resolution made by the Township of King (the "Township")

which includes, at paragraph 2 of the Resolution, a request that "the Region of York be

advised of the concerns of Klng Township Council and endorse the request to the

Ontario Energy Board to re-consider the proposed route for the gas pipeline." The route

for the proposed Enbridge pipeline was considered and approved by the Board in the

EB 2009-0187 proceeding. That Decision and Orderwas issued on April5,2010.

It is not entirely clear from your letter exactly what the Township is seeking from the
Board at this stage. lf the Township is seeking to have the Board re-consider its

Decision of April 5, 2010, it will have to make a formal request to that effect.

Requests for review are governed by our Rules of Practice and Procedure, specifically

Rule 42. You will note that Rule 42 provides for limitation of 15 days following the

Decision, and also provides some guidance as to the grounds sufficient to support a

request for review. As the Township was not a party to the EB-2009-0187 proceeding,

it would need leave of the Board to make any request to review.



-2-
qrtarlo Energy Board

ln the interim, the Board would encourage the Townshlp to continue to work with

Enbridge regarding any specific concerns it has wlth the constructlon and operation of

the plpellne.

Yours truly,

Oñglnal stgned by

Kirsten Walli
Board Secretary

c. Mr. Norm Ryckman, Director, Regulatory Affairs, Enbridge Ca's O¡str¡Oution lnc.

l

I
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EXPLANATORYNOTE

The Bill enacls the Separatlon Dìstancesþr Nalttral Gas Power
Plants Åct, 20l0whióhorchibits thc constn¡ction, ñrstallalion or
e:toansion ofa natural säs oowcr plont unless the plant is at least'1,500 

metres from any'ionð zoned for residential irse or any land
on which an educationol facility, day nursery or health care
facilitv is located. The Bill provides tn excepl¡on for persons
who liave obtairred all necesiary approvals to construct, install
or expand a natural gas porver plant before tbe Act comes into
force.

NOTEEXPLICAT¡VB

Le oroict <lc loi édicte la Lol de 2010 snr l'établìssenent cle

d¡stànåes ¿le séparalion pour les centrales éleclilques au gaz
naturel, loquelle interdit la conshrction, I'installation ou
I'ag¡andisseñrent d'une centrale électrique au gez ncturel à
mo-ins ou'elle ne soil sih¡dc il au moíns I 500 rnètres d'un bie¡¡-
fonds désigné à usagc résidentiel aux fins de z.ontge ou d'un
bion-fondfsur lequel est situé une inslall¡tion éducotive, unc
garderie ou un établissement de so¡ns de s¡nté, Le projet de loi
órévoit une exceotion oor¡r les oersonnes qui ont obtenu toutes
les autorisalions'et aóorobatíoils nécessaires â de ælles fins
avant t'ent¡éc cu vigudur de la L¡i,



Bill 8

An Act to establish
separation tÌistances

for natural gâs polver plants

Her Majesty, by and rvith the advice and consent of the
Legislatlve Assembly of the Province of Ontario, enacts

as follorvs:

Deflrrlllon

1. In this Act,

"nah¡ral gas polver plant" means a facility used primarily
to genèratã porver frotn natttral gas, br¡t does not in-
clucle a cogeneration porver plant,

Prohlblllon, nrlnlnrutn dtslance

2. (l) No person shall construct, install, or elpand a

nanrraì gas po-rver plant unless the properry boulldaries of
the parcèl oi land on rvhich the plant is located are at least

1,5d0 metres arvay frotn the pioperty boundarics of any
parcel ofland tl¡at is a sensitive lantl use.

Senslllve lând use

(2) For thc purposes ofsubsection (l), a sensitive land
ùse means,

(a) land zoned for residential use; or

0) land on rvhich a building or structure r¡sed as an

educational facility, day nttrsery or health care fa-
cility is located.

Non.nppllcrtlonr lrôtlsltlonal perlod

(3) Subsection (1) does not apply to a person rvho cott-
s¡ruits, installs or expands a natutal gas porvcr plant i{, on
a dav before the datthis Act cornes into force, all of tho
appóvals, permits ãnd other instruntetrts that arc required
uirãer any Act to constn¡ct, install or expand the natural
gas porver plant have been obtained.

Corììrncnccntcnt

3. This Act comes into force on the day it receives
Royal Assent,

Sho¡t tlllo

4. Tha short title of thls Act is the ,feparation Dìs-
tonces for Nalurnl Gos Pott er Planls Acl, 2010,

2010 Projet tle loi 8 2010

Loi étal¡lissant
des distnnces de séparation

pour les centrales électriques
a\ gaz natul'el

Sa lvfajesté, sr¡r l'avis
I'Assemblée législative
édicte :

D6flnttlon

avec le consenternent de
la province de I'Ontario,

1. La définition qui suit s'applique à la présente loi'

<centrale électrique i\t gaz nttureb> Installation utilisée
principalement pour produire de l'électricité à partir de

þaz nãturel, à I'exception d'une centrale dc cogénéra-
tiol¡.

lnterdlctlon ¡ dlst¡nce ntlnlntele

2. (l) Nul uc doit constntire, installer ou agrandir nne
centrale électrique au gâz naturcl à tnoins que les lirnites
de la parcclle de bien-fonds sur laquelle elle est située ne

soienl à ar¡ moins I 500 mètres de celles de toute parcelle
dc bien-fonds qtú est un usage sensible d'un bien-fonds.

Usege scnslble d'un bleu-fonds

(2) Pour I'application du paragraphe (l), un usage sen-

sible d'r¡n bien-fonds s'entend :

a) soit d'un bien-fonds désigné à usage résidentiel
aux fins de zonage;

b) soit d'un bien-fonds sur lequel est sihté un bâti-
lììcnt or¡ une construction ulilisé conlrnc installa-
tion éducative, garderie ott établisselnent de soins
de santé.

Non.âppllcâllon : pér¡od€ lrlnsttolra

(3) Le paragraphe (l) ne s'applique pas à qrriconque
conslnrit, installe ou agrandit ntte centrale électrique au
gaz naturel si, avant lc jour de I'entrée en vigueur de la
présente loi, la totalité cles ar¡torisatiotts, des approba-
iions, des penuis et des atttres actes exigés à ces fins par
(oute loi ont été obtenus.

É,nlróc en vlgueur

3. La présente lol entre en vigueur le Jour otì elle
reçolt la sanetion royalc.

Tilrc abrégé

4. Le titre abrógé de ta présente lol est Lot de 2010
sur I'éloblíssearcn! tlc dístnnces tle séporatlon porr les
centrdes éleclrlqaes au gctx, nnlurel,

et
de
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THE CORPORATION OF THE TOTVNSHIP OF KING

BY.LAIV NUMBER 97 -'ì 3

A BY.LA\ry TO AUTHORIZE A FRANCHISE AGREEMENT
BETWEEN lHE CORPORATION AND

THE CONSUMERS'GAS COMPANY LTD.

IVIIEREAS the Counpil of rhe Corporation deerns it expedient to onter into the arached tianchise

agreement witlr The consumers'Gâs Company Ltd;

AND WIp¡EAS rhe Onnrio Energy Board by is Order issued pursuurt to The Municipal

Franchises Act on the l4t[ day of Aprll, 1997 has approved the terms and condidons upon which and ùe period

for which the franchlse p¡ovided for in the anached agreernent is proposed to be gfanted, and has declued and

dlrected that the assenr of the municipal electors in respæt of this Bylaw is not ne¡essary;

AND II¡I{EREAS 'nre Consumers'Gas Company Ltd. hæ provided rhe Corporation with a

consent to the repeal of the By-law hereinafter refened to:

l.

NOIV Tt{DRnfORE BE IT EI{ACIED¡

T1¡at rl¡e attached.franchise agfeemeil betwe€n the Corporation and the Consumers' Gas Company Ltd, is

hereby autborized and tlro ftanchiso provlded for thereln ls hereby granted.

Tlrar the Mayor and the clerk are hereby authorized and lnstructed on behalf of tlre corporatlon to enter

into and exæuto under its corporate seal and detlver tl¡e aforæaid agreement, which agreement is hereby

lncorporated into and shall form part of this By'law.

TIat rhe By.law refer¡ed to in Schedule "4" ânnexed hereto and forming put of lhis By'law is hereby re'

pealed tnsofar as ir appltes ¡o âny areâ wlthin the present geographlc llmits of the Corporadon.

ENACTEDANDPASSED thb 2OTh. dgYgf r\êY ,ß97

Sr\LEGAL\REGCOT FRANCH\RSNBWAIJ\BYI0NG,SAtr{



SCHEDULE ''A''

By,LawNo. Z6.ll5 pæsedbytheCouncilofthsCorporatlonofthe Townshipof Kingonthe2nd dayof

May ,1977

S {LIGAL\REGGO\'\FR.ANCHìRBNBWAI,S\BYKING.SAilI



THE CONSUMERSI GAS COMPANY LTD'

FRANCHISE AGREEMENT

Tt{tsAGRBEMBNTmadethls âo"L davof %"y ,1997

BBTIilBBN:

THE CORPORATION OF THE TOWNSHIP OF K¡NG

heroinaffer calted lho "Corporatlon!'

-and-

THE CONSUMERS' GAS COMPANY LTD.

herslnafror called tho "Gas Company"

WHEREAS ths Gas Company deslros to dislributo and soll gas ln lhe Municipality upon tho tonns and

condltlons of thls Agroement;

AND WHEREAS by by-law pased by the Counoll of the Corporatlon (the "By'la#'), tho Mayor and lho

Clerk havs been outhorlzed rtí¿ d¡r".irif O executo this Agfeemsnt on behalf of tho Corporation;

THERGFIORE tho'Corporation and tho Oas Company agree as follows:

Dellnltlons

In thls Agreement:

I

í.

(a)

(b)

(c)

(d)

G)

',ga5" means natural gas, manufactured gas, synthotlc natural qæ, liquefied petroleum gas or

piõ*i-uirg*, ot iriit"u oiány orõet, Uut does not lnciude a liquefied potroleum gas lhat is

ãisti¡Uuted Uy means otherlhan a plpeline;

,,gæ System,, meànS such malnS, plantS, plposrCOndUits, serylcgs, ralVeS, regUlatOrs, CUrb boXeS,

,¡.,ü;-át¡pr òir*ft omn ãqoiir*t rir ihu O* Cotp any ma! rcquiro or deen desirable for lhe

supply, transmlssion and dlsributlon of gæ ln or through tho Muniolpality;

',highway" means all common and pubtlc hlghways and shall lncludo any brldge, vladuct or

rtnï.tun fo*lng part of a hlghway, and anipubìlc square, roadallgwangl or walkway and-shall 
-

tffi;i;;;i;;iiirie tr"velle¿îortlon orsuõtr hlghway, but also dltches,.drivoways, sidewalks,and

ro¿¿ø areas fontring paú oftho road allowancãnoryor at a[y tlmg durlng the term horeof under

the jurisdlction of lho Corporallon;

rMunlclpallty" msans the tenltorlal limits ofths Corporatlon on ths dato when thís Ag¡eement

t i.t uf..t, ánd any tenitory which may lhoreaffer bo brought withln the jurisdlction of the

Corporation;

'rBnginoor/Road Suporlnlendenft moans the most senlor indlvldunl employed by tho Corporation

;¡h-*ñ;;ibllitici tor trtghways withln tho Municlp.allg orlhe person dqlenlted by such sonior

ttpltdr;;; ttctr ottrer peison as may fiom tims to iims bs dæignatod bythe Counoil of lhe

Corporatlon.

- - S:\LEGÁL\REGGOV\FRANCÊÍ\RENEWAIS\AGTKINq.SAM-



ll Rlghts Grrnted

l. To provldo gæ servlca

Tte consent of tho Corporatlon ls hereby glven and granted to ths Gas ComPsny to supply gas ln the

Munlclpali$ to the corporatlon and to ús lnhabilants of tho Munioipality.

2, To use road altowancss.

Ths consont of the Corporatlon is heroby glven and granted to tho Gæ Company to enter uponall hþhways

now or at any tlms he¡ðafter undor the jurlidìctlon oftho Corporatlon and to lay, construct, malnlain,

replaco, ,.móvs, oporato and ropair a gæ system for tho suppl¡ distrlbullon and transmission ofgæ in and

through the MunlclPalitY.

3, Duration of Agfeemont and Renswal Procedur€s.

Tho rights hereby glven and granted shall be for a torm of twonty (20) yearst ffom the date of final pæsing

ofthe By-law.

At any timo wlthln two yoars prlor to the expiratlon oflhis Agreement, olther ptrty may gfve notlco to the

otherihat lt deslrps to enter lnto negotlationi for a renswed franohiss upon euch terms and condltions as

may be agroed upon. Untll such ron-ewal hæ beon settled, ths torms and conditions ofthis Agreement shall

contlnus,'notnlthbtandlng tho oxphation of thís Agreemont, Nothing heroln stated shall precludo eilhor party

Êom applylng to tho Onùrlo Anérgy Board for a renswal of the Agfeemont pursuant to secllon l0 of ths

Munlclpal Franchlses Act'

lll Co¡dltlo¡s

l. Approval of Construotion.

Beforo boglnníng constructlon ofor any extenslon or change to tho gas systom (oxcopt servicc laterals

which do iot intãifere wlth muniolpal worlcs ln lho highway), ths Gæ Company shall file wlth the

Engineer/Road Superlntondent a plan, satisfactory to the F,nglneor/Road Suporintendent, drawn to scale and

of íuffiolent detall conslderlng thà comploxlþ oftho specifio locallon, showlngtho hlghutays in which ít

proposes to tay its gas system an¿ ths pâttlcuiar pals lhoroofit proposes to ocoupy. Goodetls lnformatlon

wllí not Uo roquir.ed excêpt in complex urban intersectlons in ordsr to ftcllltate knovn prdoots, teing
projects whlch aro reasonabty anticipated by lho Bngineer/Road Suporlntendont. Ths Bngineer/Road

buiorlntendont may requlre iectlons oftho gæ systom to bo lald at a groator depth than requhodty

CÀ¡t¡CSn Zl 14-iÃgZ-tofacilitato known prdects. Tte looation ofthswork as shovm on the said plan

must bs approve{ by the Englneer/Road Suporlntendent befors the commencemsnt of the work and the

timlng, terms and cóndltlons relallng to the installation of suoh works shall bo to hls satlsfactlon.

Notwithstandlng tho provlsions ofthe abovo noted paragraph, ln the event lt ls proposedto affïx a part of
th€ gas system to abildge, vladuct or structure, tho Bnglneer/Road Superlntendent may, iftho

trngineei/Road Supei¡ntondent approv€s ofsuch looation, requlro special condftlons or a separats

agreemont,

No oxcavation, opening or work whlch shall dlsturb or intorfero wlth the surfaoo of the travelled portion of
any hlghway súali be rñade or dono unless a permlt lherefor has flrst been obtained from ths Bnginoer/Road

Superinlendent and all works shalt bo done to hls satlsfactlon

rTho rlghts glvc¡ and gnntcd for o llrt sgrcomcnt shrll bo for ¡ tcm of20 ycars. Tho rlgùts givcn and g¡¡¡rlcd folrny subscqucnt agrccmøl

tt riiUoïr à'rc- of ¡rõt morc than t5 yoars. unloss bolh pnrtlos agrco to oxttnd tho tcmì lo s letm of 20 yc¡rs maxlmum,

STTÊGÃT\fi FdGOV\FRÀNC}I\FE NEWAIS\AOTKINO:SAM - -



3.

!,

The Bngineer/Road Superintondent's approval, whero requlred lhroughout this section, shall not be withheld

uhroasonabþ,

As Built Orawlngs.

'lls Gas Company shall nol deviats from the approved location for anyparl of the gæ system unless lhe

;;¡;d;rovañiirrr È"g¡"*t¡nóad sup_erlntoird.entto do so ls recelved. Afler completion of the 
.

õnrtnidr¡on, wlturu plun-s *uru-f"ltfuflihi.¿, an "æ builtu plan of equal qlality lo the pro'conslruction plan

ói curt¡no*fôn that tire pre-õnstrudión ptaiis "æ bultf' wllt bo filod wlth the Engineer/Road

Suporintendent'

Brnergonoios.

tn tho event of an omorgoncy lnvolvtng tho gas system, the Gæ Company will proceed wlth tho work and in

åiiirri.r* 
"Lou 

p¡õ upi.uui oiriu enlineernoáo superintendont is normally re4tired' ohall.uso its

Uót ufótuio imme¿iutsly [oiiry ttt. Bnglnãer/Road Suporintendent gJtlolocatlon and nature ofthe

ã,i,î,iJilliio ü; t;ri úril;'íone un¿i¡rit deems apiroprlato, notlfr the polioo forco havlng jurlsdiction.

Resloratlon,

The Gas Cornpany shall woll and suffiolontly rostore, to the reasonabls satisåctlon ofthe Englneetß9|d.

érpriiri.ráãrä, ríf l¡if,*uyr,iunic¡putwoila or imþrovements which lt may oxcavato or interfere with in

tf,äcourse of laytng, c-onstälcting, repairing or romÑngìts gas sysfom, and shall make good any settllng or

subsldence thor.onut .uurua Uyioo¡iu*.uäion or lnteierence, if the Gas Company fails at any time to do

;;ñ;;k;.q,rirA UV tfr¡r paraãraph within a reæonablo poriod of timo, tho Corporation may do or oause

sufu wot¡t to Ue donä an¿ i¡i õtt Cotnpuny shall, on demand pay any reasonable account therofor æ

corliffod by the Enginær/Road Suporlntendent,

tndemnification. 
,

The Gas Company shall, at all tlmes, lndemnifr and savs harmlæs lho Corporatlon fron and against all

.tuims, tnolu¿ing costs rolatod therelo, for all damages or lnjuríes lnoluding doath to any person or Persons

and foi damage lo any property, arlslng out ofthe Gas Company oporatíng, consfiuctíng, and malnlalnlng

iülii rññï it u rúri,nið¡pui¡iy, orritltlzlng lts gas.sysle9 fortlro canlage of gas ownod bv olhgrs. 
^

provided that the Gæ Comjany sirall not bs requlred to indemnlfr or s¡ve harmloss tho Corporation.ftom

il õñt;i.tms, lnclud¡ig oãsts rolated thereto, whlch lt may incur by reæon of damag$ or lnjuriæ

lnohõlng death to any porsoi or porcons and for damago to-any propely, resulting ûom the negligence or

wongfrri aot of the Corporatlon, its servants, agents or employoæ. '

Altomatlvs Eæsmsnt.

Tho Corporatlon agreos, in tho ovent ofthe proposed salo or closing ofany highway or any part ofa

t ii"uyïf,ii. ift.-" ¡i â gæ llno ln exlstenðe, io glvo the Gas Company reæonabts notlce of suoh proposed

.aio àr !¡ostng and to pÑde, lf it is feaslble,ths-Gas Company with sasemonts over that part of lhe.

¡ùf,ouy proóred to úe sold or closerl sufficient to allow tho Gas Company to preservo any part of the gæ

riitu*in'iciften existing location. tn the ovent that suoh,easements cannol be provlded, the Corporatlon

"ñiiltriq 
as pro¡rldod lñclauso llt, ? offhle Agreemont, in ths cost of rolocating or altering the gæ system

to ftollltats continulty of gas seruico.
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't. Pipellno Rolocatlon.

lf ln ths courso of conshuoting, rcoonslructlng, changlng, alterlng or lmproving any highway or any

municipatworks,.the Corporatlon deoms that lt ls necessary lo takolp, remove or chango tho locatio¡. of
any paå of tho gæ systom, lhs Gas Company shalt, upon notioo to do so, removs and/or rolocats wllhin a

reæänablo perlõO oitlme such part oftlre gàs system to a locatlon approved by tho Bnglneær/Road

Superíntondont,

Where any part of tho gæ system rolooated in accordanos wllh thls seotion ls localed on a brldgg víaduot or

stn¡cturs,ihs Gas Company shall alter or rolocatq at its solg oxponse, such part oftho gas system,

Whero any part ofthc gæ system relocatod in accordancs with thls se¿tion is locafod othsr than on a bridgo'

viaducl oi structure, the costs of relocatlon shall bo shared betwoon ths Corporatlon and the Gas Company

on ths bæis ofthe total retocation costs, exoludlng ths valuo of any upgrading of tho gæ syslom, and

deductlng any contributlon pald to the Gas Company by others ln respec{ to such relocation; and for theso

purposos, the tolal relooation costs shall bo tho aggregato oftho followlng:

G) tho amount pald to Oas Company empJoyeos up to and includlng ffeld supervhors for lho hours

worked on tiro projoct ptus tho cunont cost of frlngo bsnsñts for thqso employees,

(b) ths amount pald for rentat equlpmont white in use on tho projeot and an amounÇ chargod at the unit

ratg for'Oas Company equipment while in uso on lhe prcjeot,

(c) ths amount pald by the Gas C,ompany to contractors for work rolated to the project,

(d) ths co¡tto lhe Gas Company for materl¡ls usod ln conneotion with tho prdect, and

(s) a reasonable amounl for projoct englneering and prdect adminishatlve costs whioh shallba22,5%

ofthe aggregato ofthe amounts detorminod in items (a), O), (c) and (d) abovo.

Ths total relocatlbn costs as calculstod ôbove shatl be pald 35% by the Corporation and 65% by the Oas

Company.

Nollce lo Drainage SuperlntondenJ,

lñ a sase whsro lho gas syslom may affoct a munlotpal drain, lho Gas Company shall fflo wlth the Drainage

Superlntondont, for purposss of tho Dralnoge Acl, or other psnton rcsponsible for the drain, a copy of tho

plan requlredto bo filod with ths Englneer/Road Superintondont'

Procedur¡l And Other Matters

Municipal ByJaws of Goneral Apptioallon.

This Ageement and tho rospoctivo rights and obtþatíons hereunto of tho parties heroto aro hereby deolared

to bo subject to tho provislons ofall rogulatlng statutes and all munlclpal by-lawt ofgeneral,appllcatfon and

to all o¡dirs and rogtrlallons made thereunder?om timo to tíme remainlng ín effect save and except þy'l¡1a'g

wlrlch lrnpose permlt fees and byJaws whlch h¡ve lho efe¿t of amending this Agreoment.

GivlngNotico.

Notlces may be glven by delivory or by mall, and if mailed, by propaid rogistered post, to the Oas Company

at lts hoad offics or to tho Clsrk oftho Corporation at lts munlolpal officos, as lhe case may bo.

rv
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3. Dlsposition of Oæ Systom.

Durlng tho lorm of thls Agreement, if the Oæ Company abandons a part of its gas systom ¿frixed to a

brldge, vladuct orstruchlrs, tho Oas Company shall, af lts solo expense, romove that part of lls gas syslem

affixed to ths brldgs, viaducl or sh¡cturo.

lfat any tlmo the Gas Company abandons any othor part of lts gas system, it shalt deactlvate lhat pal of íls
gas system ln tho Munlclpallty. TÏoreaÊcr, the Gæ Company shall havo tho rlght, but nothlng heroln
confalned shall roquirc lt, lo remove íts gas systom. Iflhe Oas Company falls to remove lts gas syslom and

the Corporallon requlrcs tho removal of all or any oftho gæ systom for tho purpose of alterlng or improvlng
a hlghway or ln order to ftcllllato ths conslruction of utility or other works ln any hlghwa¡ tho Corporatlon
may remove and dlsposo of so muoh of tho deactlvated gas systom as the Corporatlon may requiro for such
purposçs and nolthor party shall havo reoourse agalnst tho other for any loss, cosl, expense or damage

occæloned thereby.

4, Àgreomont Binding Parties.

This Agreement shall èxtend to, benofrt and bind lhe partiæ therotq tholr successors and æsigns,

respecllvoly.

lN ïV|TNF,SS ìryHEREOF lho partles hereto have duly executed these presents wlth offect from ths dats
ffrsl abovewrltlon,

THE CORPORATION OFTHE TOIYNSHIP OF KING
/ìttÍi'Ìoit¡,Il {o 5i¡ eii:ç:ìtie,l Þy
fiy.t-u.r,, Q7- Zg ¡

iifrä'iu"' 
" 
t¡ *i' :': : : ^

N.B. IOBEBG
VICE PRESIDENT
CORPORATE AFFAIRS

5
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AIRD & BERLIS LLP 

Barristers and Solicitors 

Scott Stoll 
Direct: 416.865.4703 

E-mail: sstoll@airdberlis.com  

February 4, 2011 

BY COURIER, EMAIL & RESS 

Ontario Energy Board 
P.O. Box 2319 
27th  Floor 
2300 Yonge Street 
Toronto, ON M4P 1E4 

Attention: 	Ms. Kirsten Walli, Board Secretary 

Dear Ms. Walli: 

Re: 	Application for Leave to Bring a Motion to Review the Board's Decision 
EB-2009-0187 and a Motion to Review and Vary the Board's Decision 
EB-2009-0187 
Submission of Enbridge Gas Distribution Inc. to Leave Request 
Board File No. EB-2011-0024 

Enbridge Gas Distribution Inc. ( "Enbridge") is in receipt of the leave application filed by 
the Township of King ("King ") seeking leave to conduct a review motion of the Board's 
Decision of April 5, 2010 in EB-2009-0187 (the "Decision "). Enbridge is very concerned 
about any potential for delay and the significant negative impacts that could result for the 
Company and its customers. For the reasons outlined herein, Enbridge requests the 
Board deny granting King leave to bring the motion. 

Enbridge is obligated to deliver natural gas to the York Energy Centre (the "YEC") by 
December 1, 2011. Enbridge is scheduled to re-start the construction of the pipeline on 
March 1, 2011. Enbridge has tendered the contract for the construction of the remainder 
of the pipeline but has not completed the award process due to this leave request. In 
order for the construction crews to be mobilized March 1, 2011, the contract award should 
occur by February 15, 2011. Therefore, Enbridge requests the Board conclude this 
process prior to February 11, 2011, if possible. Should this process not be resolved prior 
to February 11. 2011, it is likely that gas delivery will be delayed and/or additional costs 
may result. 

Board Process for Review and Vary Motions 

The Board's Rules of Practice and Procedure (the "Rules") provide the Board with 
direction and guidance on the conduct of a request to review and vary a decision of the 
Board. Rule 42.02 requires a person who was not a party to first obtain leave from the 
Board prior to being able bring the motion to review and vary. 

Brookfield Place, 181 Bay Street, Suite 1800, Box 754 Toronto, ON M5J 2T9 Canada 
416.863.1500 	416.863.1515 
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42.02 A person who was not a party to the proceeding must first obtain the leave 
of the Board by way of a motion before it may bring a motion under Rule 42.01. 

The Board's determination of the request for leave should reflect the Board's statutory 
objectives, the public interest, regulatory principles and procedural fairness. In keeping 
with these considerations, Enbridge submits the Board should also consider King's 
participation in the environmental assessment and leave to construct process. 

a) The Leave to Construct Process 

The selection of the pipeline route and the leave to construct process was a robust, 
comprehensive approach consistent with the Board's process for locating pipelines. The 
materials from King acknowledge that Enbridge followed the process. The table below 
summarizes the points of contact between Enbridge and King. 

Date Consultation Comments 

March 24, 2009 Project 	Initiation 	Letter 	and Delivered to 9 representatives of 

Environmental Notice of Commencement of King 	Township. 	Enbridge 

Report, Appendix Al environmental assessment received a response from 2 staff 

page 22 members. 

April 14, 2009 Public Information Centre Meeting open to the public. 

May 6, 2009 Project Meeting Meeting with Township of King 
Staff (six attendees from King) 
to discuss the project, process 
and routing. 

May 26, 2009 Public Information Centre Meeting open to the public. 

June 10, 2009 Project Meeting Meeting with Township of King 
Staff (five attendees from King) 
to discuss feedback and routing. 

July 22, 2009 Final 	Environmental 	Report Environmental report circulated 
Published and Distributed to agencies and stakeholders. 

September 24, 2009 Notice 	of 	Application 	of 	the Delivered to 11 representatives 
OEB 	Leave 	to 	Construct of King Township. 
Application Affidavit 	of 	Service 	confirms 

delivery. 

b) The Broad Public Interest 

The Board's obligation is to make decisions in the broad public interest and not local or 
parochial interest. An excerpt from Union Gas v. Dawn (Township) (1977), 15 O.R. (2d) 
722, 2 M.P.L.R. 23 (Div. Ct.), Mr. Justice Keith stated for the court, at p. 731 is provided 
below: 

AIRD & BERLIS LLP 

Barristers and Solicitors 
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"These are all matters that are to be considered in the light of the general public interest 
and not local or parochial interests. The words "in the public interest" which appear, for 
example, in s. 40(8), s. 41(3) and s. 43(3), which I have quoted, would seem to leave no 
room for doubt that it is the broad public interest that must be served.......... 

In the final analysis, however, it is the Energy Board that is charged with the responsibility 
of making a decision and issuing an order "in the public interest". 

The Board considered the broader public interest in making the Decision to grant 
Enbridge leave to construct the Pipeline. Specifically, the Board stated that it was 
obligated to grant leave where it determined the applicant had demonstrated the project 
was in the public interest. It then went on to indicate the criteria that it has historically 
applied and did apply in the proceeding. The Board stated: 

Section 96 of the Act provides that the Board shall make an Order granting leave if 
the Board finds that "the construction, expansion or reinforcement of the proposed 
work is in the public interest". When determining whether a project is in the public 
interest, the Board typically examines the need for the project, the economics of 
the project, the impact on the ratepayers, environmental impact and the impact on 
land owners.' 

In a leave to construct application, the methodology of selecting the route must be 
consistent with the broader public interest. Enbridge met this requirement in its 
application to the Board and the route selection methodology was not challenged in EB-
2009-0187. A review of the Environmental Report, section 5, provides a detailed 
summary of the route selection process, the factors considered and the methodology in 
choosing the preferred routes. Population counts for each alternative were provided to 
the Board2 . Enbridge and the independent consultant Stantec, considered routes that did 
not go through Pottageville yet, determined such alternatives were not preferred to the 
route ultimately approved by the Board. Therefore, there is no reason to believe a 
different result would be achieved by granting the application to bring a motion to review 
and vary the Decision. 

c) 	Timing and Regulatory Certainty 

The challenge of a Board's decision is to be made in a timely manner. The Rules provide 
an opportunity for a person to bring a motion to review within 20 days of the issuance of 
the decision or order. King's request for leave was filed approximately 9 months after the 
Board's Decision; well beyond the time in which the Rules provide for a person to bring 
forward a motion for review and variance. 

The Board, the public, agencies, the regulated utility and ratepayers need assurance that 
a regulator's decision is certain and final. Enbridge and other third parties have acted 
upon the Board's decision in good faith and expended considerable resources to pursue 

' EB-2009-0187, Decision and Order, pages 3 and 4. 
2  EB-2009-0187, Exhibit B, Tab 2, Schedule 2, Stantec, Environmental Report, pages 5-13 and 5-
14. 
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the construction of the pipeline based upon the Decision. Quite apart from the procedural 
issues raised by King's current application (see below), it would be unfair to these parties, 
and the public interest, to revisit the Board's Decision long after it has been rendered and 
various parties have acted on its conclusions. 

d) 	Rule 44 — The Basis for Review 

The Rules provide the basis upon which the Board may grant a motion to review and vary 
a decision. In summary, the enumerated factors require the Board to have a material 
change in a factor relied upon by the Board in making the Decision. Absent such a factor, 
there is no reasonable expectation the Board would reach a different conclusion and no 
reason to review the decision. 

44.01 Every notice of a motion made under Rule 42.01, in addition to the 
requirements under Rule 8.02, shall: 
(a) set out the grounds for the motion that raise a question as to the 
correctness of the order or decision, which grounds may include: 

(i) error in fact; 
(ii) change in circumstances; 
(iii) new facts that have arisen; 
(iv) facts that were not previously placed in evidence in the proceeding and 
could not have been discovered by reasonable diligence at the time; and 

(b) if required, and subject to Rule 42, request a stay of the implementation of the 
order or decision or any part pending the determination of the motion. 

Enbridge submits King has failed to meet any of the listed factors in Rule 44.01. While 
King has submitted information that was not part of EB-2009-0187, it is Enbridge's view 
that such information is either not relevant or moot. Further, all such information was 
available prior to the Board's Decision on April 5, 2010. 

i) Setbacks for sour gas pipelines in Alberta are not relevant to sweet natural gas 
pipelines. 	The relevant authority, the Technical Standards and Safety 
Authority, has recognized the design of the Pipeline meets the applicable 
requirements. 

ii) Bill 8 is not a law and deals with separation distances for natural gas power 
plants, not natural gas pipelines. The location of the end use customer, the 
YEC, is not within the Board's jurisdiction. The Board's scoping of its 
jurisdiction to exclude considerations related to the natural gas plant was 
accepted by the Divisional Court in Power Workers Union, Canadian Union of 
Public Employees, Local 1000 v. Ontario Energy Board, 2006 CanLIl 25267 
(ON S.C.D.C.). 

iii) The prematurity issue was raised during EB-2009-0187 and is now moot. O. 
Reg. 305/10 Energy Undertakings: Exempt Undertakings eliminated any 
obstacles to the permitting of the YEC which began construction several 
months ago. 

AIRD & BERLIS LLP  
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Concluding Remarks 

Enbridge has continued to maintain a dialogue with King Staff regarding the details of the 
design and construction of the Pipeline. Enbridge has offered to provide certain additional 
measures to appease concerns raised by King and will continue to work with King through 
the construction of the Pipeline. 

If allowed to proceed, King's request will put Enbridge and its customer at risk of 
considerable delay and cost. 

Yours very truly, 

AIRD & BERLIS LLP 

Scott Stoll 

SAS/ct 

7798538.1 

AIRD & BERLIS  LLP 

Barristers and Solicitors 
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Township of King

EB-2011-0024

APPLICANT & LIST OF INTERVENORS
February 9, 2011

APPLICANT Rep. and Address for Service

Chris SomervilleTownship of King

Township Clerk

Township of King

2075 King Road

King City, ON  L7B 1A1

Tel: 905-833-5321

Fax: 905-833-2300

csomerville@king.ca

  

    

INTERVENORS Rep. and Address for Service

Norm RyckmanEnbridge Gas Distribution 

Inc.

Director, Regulatory Affairs

Enbridge Gas Distribution Inc.

500 Consumers Road

Toronto  ON  M2J 1P8

Tel: 416-495-5499

Fax: 416-495-6072

EGDRegulatoryProceedings@enbridge.com

Scott Stoll

Counsel

Aird & Berlis LLP

181 Bay Street

Suite 1800, Box 754

Brookfield Place

Toronto  ON  M5J 2T9

Tel: 416-865-4703

Fax: 416-863-1515

sstoll@airdberlis.com

mailto:csomerville@king.ca
mailto:EGDRegulatoryProceedings@enbridge.com
mailto:sstoll@airdberlis.com


Township of King

EB-2011-0024

APPLICANT & LIST OF INTERVENORS
February 9, 20112- -

Heather HardingEnvironmental Defence

Environmental Defence

317 Adelaide St. West

Suite 705

Toronto  ON  M5V 1P9

Tel: 416-323-9521  Ext: 224

Fax: 416-323-9301

HHarding@environmentaldefence.ca

Katharine ParsonsGlobal Environmental Action 

Group

Executive Director

Global Environmental Action Group

183 Simcoe Avenue

Keswick  ON  L4P 2H6

Tel: 905-252-1857

Fax: Not Provided

keparsons@xplornet.com

Harvey TenenbaumHarten Consulting

Harten Consulting

1234 Kingston Road

Toronto  ON  M1N 1P3

Tel: 416-691-4167

Fax: 416-691-8112

h.tenenbaum@hartengroup.ca

George VeghYork Energy Centre LP

McCarthy  Tetrault LLP

Toronto Dominion Bank Tower

Box 48, Suite 4700

Toronto  ON  M5K 1E6

Tel: 416-601-7709

Fax: 416-868-0673

gvegh@mccarthy.ca

mailto:HHarding@environmentaldefence.ca
mailto:keparsons@xplornet.com
mailto:h.tenenbaum@hartengroup.ca
mailto:gvegh@mccarthy.ca


Township of King

EB-2011-0024

APPLICANT & LIST OF INTERVENORS
February 9, 20113- -

Julia CiccaglioneYork Energy Centre LP

Vice President

Veresen Inc.

Suite 440, 222-3rd Avenue SW

Calgary  AB  T2P 0B4

Tel: 403-444-5538

Fax: 403-999-8090

jciccaglione@pristinepower.ca

Jane RossYork Region District School 

Board

Manager of Accommodation

York Region District School Board

60 Wellington Street West

Box 40

Aurora  ON  L4G 3H2

Tel: 905-727-3141

Fax: Not Provided

jane.ross@yrdsb.edu.on.ca

mailto:jciccaglione@pristinepower.ca
mailto:jane.ross@yrdsb.edu.on.ca

