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VIA EMAIL AND PUROLATOR 






         April 5, 2011


         
         






         Writer’s direct line: 416-573-8947







          Email: davidgleitch@sympatico.ca 


Ontario Energy Board 

P. O. Box 2319

27th Floor

2300 Yonge Street

Toronto M4P 1E4

Attention: Board Secretary Filings 

E-mail address: boardsec@ontarioenergyboard.ca
Re: Applications EB-2011-0065, EB-2011-0068

Dear Sir or Madam, 
I refer to the Notice of Application posted in these matters on March 29, 2011. On behalf of the First Nations listed in Schedule A, I am writing to request the following:
A. An order that they be granted status as Combined Intervenors;

B. An order that the hearing be an oral hearing, not a written hearing;
C. An order that the First Nations are eligible for an award of costs. 
A.
Request to Intervene

As indicated in the Notice of Application, the Applicants seek the Board’s approval to amend their licences. Since the Minister does not appear to have issued any relevant directive, the Board is being asked to exercise its jurisdiction under section 74(1)(b) of the Ontario Energy Board Act which reads as follows: 

Amendment of licence

74.  (1)  The Board may, on the application of any person, amend a licence if it considers the amendment to be, 

…

(b) in the public interest, having regard to the objectives of the Board and the purposes of the Electricity Act, 1998. 

The objectives of the Board are set out in section 1 of the statute and read, in part, as follows: 
Board objectives, electricity

1.  (1)  The Board, in carrying out its responsibilities under this or any other Act in relation to electricity, shall be guided by the following objectives:

… 
5. To promote the use and generation of electricity from renewable energy sources in a manner consistent with the policies of the Government of Ontario, including the timely expansion or reinforcement of transmission systems and distribution systems to accommodate the connection of renewable energy generation facilities. 

The First Nations’ request to intervene is grounded on the above statutory provisions and on the following facts. 
First, the facilities governed by these licences generate electricity from renewable energy sources. 
Second, the renewable energy source is natural water flow that has been and continues to be diverted, resulting in the flooding of lands located on the First Nations’ reserves. This flooding is illegal because the lands flooded have never been surrendered by the First Nations and are not subject to any flowage easement. 
Third, the applications are motivated by the intention of the current owners of ACH to sell their interests to Bluearth Renewables Inc., Infra H2O GP Partners Inc. and Infra H2O LP Partners Inc. (the Purchasers). Whereas generating hydro power has never been the core business of the current owner and operator – they merely sell off excess capacity – the Purchasers intend to expand operations and may do so in ways which increase flooding or the adverse effects of flooding of the First Nations reserves.
Fourth, it is the policy of the Government of Ontario to respect its duty to consult and, if appropriate, to accommodate First Nations in accordance with its legal obligations as enunciated by the Supreme Court of Canada. 
B.
Request for an Oral Hearing 
In its September 2008 decision in Milton to Bruce, the Board observed that it “has considered Aboriginal consultation issues on a case by case basis as proceedings have come before the Board.” 

Still, this case by case approach has, to date, only dealt with aboriginal consultation issues in the context of electricity transmission and distribution lines. In this context, there has always been an accompanying environmental assessment. The Board has yet to determine its approach to aboriginal consultation issues in the current context, namely, applications under section 74(1)(b) with no accompanying environmental assessment. 

Moreover, the Board must consider this new issue in light of new jurisprudence from the Supreme Court of Canada, namely, its recent decision in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council 2010 SCC 43. The First Nations submit that this is not a legal issue that is properly dealt with by way of a written hearing and that an oral hearing is justified on this ground alone. 
In addition, a written hearing would deny the First Nations the opportunity to present oral evidence establishing that they have not been consulted at all about how the sale transaction that motivates these applications has the potential to adversely affect their established rights. As the Supreme Court stated at paragraph 47 of its Rio Tinto decision:
[47] Adverse impacts extend to any effect that may prejudice a pending Aboriginal claim or right. Often the adverse effects are physical in nature. However, as discussed in connection with what constitutes Crown conduct, high-level management decisions or structural changes to the resource's management may also adversely affect Aboriginal claims or rights even if these decisions have no "immediate impact on the lands and resources": Woodward, at p. 5-41. This is because such structural changes to the resources management may set the stage for further decisions that will have a direct adverse impact on land and resources.
Questions about the structural changes at issue in this case, and about how they set the stage for decisions having a direct impact on the First Nations’ land and resources, are likely to be complex. They will require oral and expert evidence that is properly the subject of examination and cross-examination in an oral hearing. 
C. 
 Request for Cost Eligibility 
Having regard to the cost eligibility criteria set out in the Board’s Practice Direction on Cost Awards, the First Nations submit that they are eligible to apply for a cost award in two ways. 

First, they represent “a public interest relevant to the Board’s mandate”. As the Supreme Court observed at paragraph 70 of Rio Tinto: “The constitutional dimension of the duty to consult gives rise to a special public interest …” 

Second, the First Nations’ members are persons “with an interest in land that is affected by the process”. 

Given that the First Nations are seeking status as Combined Intervenors, it also seeks “reasonable expenses necessary for the establishment and conduct of such a group intervention”, under Rule 8.01 of the Practice Direction. 

Sincerely, 
David Leitch 

BA, LLB, LLM 

cc. Counsel for ACH, sharon.wong@blakes.ca 
      Counsel for AbiBow, kannis@mccarthy.ca 
SCHEDULE “A”

	Ochiichagwe’babig’ining First Nation

Kenora, Ontario      P9N 3X7
	 SEQ CHAPTER \h \r 1Naotkamegwanning First Nation

Pawitik Post Office

Pawitik, ON   P0X 1L0

	 SEQ CHAPTER \h \r 1Naicatchewenin First Nation

Box 15, R.R. #1

Devlin, Ontario P0W 1C0


	 SEQ CHAPTER \h \r 1Northwest Angle #33 First Nation

P.O. Box 1490

Kenora, Ontario P9N 3X7

	 SEQ CHAPTER \h \r 1Nigigoonsiminikaaning First Nation

Box 68

Fort Frances, Ontario P9A 3M5


	 SEQ CHAPTER \h \r 1Obashkaandagaang First Nation

P.O. Box 625

Keewatin, Ontario   P0X 1C0

	 SEQ CHAPTER \h \r 1Northwest Angle #37 First Nation

P.O. Box 267

Sioux Narrows, Ontario P0X 1N0


	 SEQ CHAPTER \h \r 1Rainy River First Nation

P.O. Box 450

Emo, Ontario    P0W 1E0



	 SEQ CHAPTER \h \r 1Ojibways of Onigaming First Nation

P.O. Box 160

Nestor Falls, Ontario P0X 1K0


	 SEQ CHAPTER \h \r 1Wauzhushk Onigum First Nation

P.O. Box 1850

Kenora, Ontario    P9N 3X8

	 SEQ CHAPTER \h \r 1Seine River First Nation

Box 124

Mine Centre, Ontario    P0W 1H0


	 SEQ CHAPTER \h \r 1Big Grassy River First Nation



General Delivery 

Morson, Ontario P0W 1J0




[image: image1.jpg]
PAGE  
2
[image: image2.wmf]

