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Wednesday, April 6, 2011


--- Upon commencing at 9:38 a.m.


MR. SOMMERVILLE:  Good morning.  Please be seated.  Thanks.


The Board has convened this morning to hear an application by Union Gas Limited for a declaratory order respecting two deferral accounts, 179-21 and 179-122.  Specifically, the applicant is seeking an order from the Board to the effect that the amounts in these deferral accounts should not be disposed of until the sale of the St. Clair line has closed or the project is cancelled.


Sitting with me is Marika Hare.  Can I have appearances, please?

Appearances:


MR. SMITH:  Thank you, members of the Board.  My name is Crawford Smith.  I appear on behalf of Union Gas as counsel, and with me are Mark Kitchen to my right from Union Gas, and Ryan Organ, also from Union Gas.


MR. SOMMERVILLE:  Thank you, Mr. Smith.


MR. THOMPSON:  Good morning, Mr. Chairman.  Peter Thompson for the Canadian Manufacturers & Exporters, and I was also asked to enter an appearance for Robert Warren for the Consumers Council of Canada.  I understand he can't be here today, and I believe he spoke to Ms. Sebalj about the possibility of written argument.


I don't know where that stands, but he told me to say that he was supporting the position that we take, if the argument has to proceed today.


MR. SOMMERVILLE:  Thank you.


MR. QUINN:  Good morning, Mr. Chair.  Dwayne Quinn on behalf of Federation of Rental Housing Providers of Ontario.


MS. SEBALJ:  And Kristi Sebalj, Board counsel.  With me are Hema Desai and Neil McKay.  And I did speak with Mr. Warren and we discussed both the possibility of oral and written argument.  He has a preference for written for obvious reasons, but said that he could live with oral, if that is the decision of the Panel.


MR. SOMMERVILLE:  Well, we will cross that bridge when we get there, unless a party thinks we need to resolve it immediately.


MR. SMITH:  Not for my part, Members of the Board.


I think we should see how far we go with the evidentiary portion of the hearing.  I should probably indicate I would be prepared to proceed with oral argument-in-chief, if the Board were so inclined, and then obviously reply in writing to my friends' arguments.


MR. SOMMERVILLE:  Okay.  We will keep that proposal in mind.  Thank you.


Are there any preliminary matters?

Preliminary Matters:


MR. SMITH:  Just two preliminary matters.


I don't mean to unduly burden the Board with paper.  I did think that it might be of assistance to put together, given the disparate nature of the materials, what at least from our perspective I felt was a key documents brief and a confidential documents brief, and I would ask that those be marked as an exhibit, if I may.  I would be referring to them in argument.


MR. SOMMERVILLE:  Thank you.


MS. SEBALJ:  The confidential documents brief will be marked XD1.1, simply so that we can distinguish it from the other proceedings in this matter.

EXHIBIT NO. XD1.1:  CONFIDENTIAL DOCUMENTS BRIEF.


MS. SEBALJ:  The key documents brief will be marked KD1.1.

EXHIBIT NO. KD1.1:  KEY DOCUMENTS BRIEF.


MR. SMITH:  And then Members of the Board, I did provide four CVs, a package of four CVs, for the panel Members, and unless there are any further preliminary matters, I would ask at this time that they be sworn.


MR. SOMMERVILLE:  Thank you, Mr. Smith.


Do we have those KD documents in front of us?  Yes, we do.  Thank you very much.

UNION GAS LIMITED – PANEL 1


Mark Bering, Sworn


Allen Capps, Sworn


J. Patricia Elliott, Sworn


Mark Isherwood, Sworn

Examination by Mr. Smith:


MR. SMITH:  Good morning, members of the panel.  Ms. Elliott, I understand that you are the controller of Union Gas?


MS. ELLIOTT:  That's correct.


MR. SMITH:  And you have held that position since 2008?


MS. ELLIOTT:  That's correct, yes.


MR. SMITH:  And I understand that you have held positions with Union Gas with increasing responsibility from about 1981 onwards?


MS. ELLIOTT:  Yes.


MR. SMITH:  And I understand that prior to that, you worked for the Clarkson Gordon accounting firm?


MS. ELLIOTT:  That's correct, yes.


MR. SMITH:  Now Ernst & Young.  And you are a chartered accountant?


MS. ELLIOTT:  Yes.


MR. SMITH:  You have a bachelor of mathematics from the University of Waterloo?


MS. ELLIOTT:  I do.


MR. SMITH:  And I understand that you have testified before this Board on many occasions, most recently in EB-2007-0598?


MS. ELLIOTT:  Yes.


MR. SMITH:  And were you involved or responsible for the preparation of the prefiled evidence found at Exhibits A and C in this matter?


MS. ELLIOTT:  I was, yes.


MR. SMITH:  And just for the Board's purposes, Exhibit A was Union's prefiled evidence initially filed back in April of 2010 when this matter originally was initiated.


Similarly, were you involved in the preparation of interrogatories at Exhibits B and E of this matter in respect of that evidence?


MS. ELLIOTT:  Yes, I was.


MR. SMITH:  Do you adopt that evidence for the purposes of testifying here today?


MS. ELLIOTT:  I do, yes.


MR. SMITH:  Mr. Capps, I understand that you are the vice president business development, storage and transportation of Union Gas Limited?


MR. CAPPS:  That's correct.


MR. SMITH:  And you have held that position since approximately the beginning of April, 2010?


MR. CAPPS:  That is correct.


MR. SMITH:  And prior to that, you worked for Spectra Energy Corp.?


MR. CAPPS:  Yes, I did.


MR. SMITH:  As vice president and treasurer?


MR. CAPPS:  That's correct.


MR. SMITH:  A position you held from 2007 to 2010?


MR. CAPPS:  That's correct.


MR. SMITH:  I understand that you are also a chartered or certified public accountant?


MR. CAPPS:  That is correct.


MR. SMITH:  Licensed in the State of Texas in the United States?


MR. CAPPS:  Yes.


MR. SMITH:  You are also a graduate of the University of Texas A&M?


MR. CAPPS:  That's correct.


MR. SMITH:  From which you hold a degree in accounting?


MR. CAPPS:  That's correct.


MR. SMITH:  A member of the American Institute of Certified Public Accountants?


MR. CAPPS:  That is correct.


MR. SMITH:  Similarly, with respect to the prefiled evidence at Exhibit A and C in this matter, do you adopt that evidence for the purposes of testifying today?


MR. CAPPS:  Yes, I do.


MR. SMITH:  And with respect to the interrogatories asked in respect of that evidence, Exhibit B and E, do you adopt that evidence for the purposes of testifying today?


MR. CAPPS:  Yes, I do.


MR. SMITH:  Mr. Isherwood, I understand that you are the general manager business development, storage and transmission of Union Gas?


MR. ISHERWOOD:  That's correct.


MR. SMITH:  A position you have held since 2010?


MR. ISHERWOOD:  That's correct.


MR. SMITH:  And prior to that, you were the director of business development, storage and transmission?


MR. ISHERWOOD:  That's correct.


MR. SMITH:  And as I understand it, you have held positions at Union Gas with increasing responsibility since 1982?


MR. ISHERWOOD:  That's right.


MR. SMITH:  And you have an MBA from the University of Windsor?


MR. ISHERWOOD:  I do.


MR. SMITH:  And a bachelor of commerce from that institution?


MR. ISHERWOOD:  I do.


MR. SMITH:  And a bachelor of engineering chemical from the University of Waterloo?


MR. ISHERWOOD:  That's correct.


MR. SMITH:  And you have testified before this Board on a number of occasions?


MR. ISHERWOOD:  I have.


MR. SMITH:  And before the National Energy Board?


MR. ISHERWOOD:  Yes.


MR. SMITH:  And do you, likewise, adopt the evidence at Exhibits A and C for the purposes of testifying today?


MR. ISHERWOOD:  I do.


MR. SMITH:  And the interrogatories asked in respect of that evidence at Exhibits B and E?


MR. ISHERWOOD:  I do.


MR. SMITH:  Mr. Bering, I understand that you are the director, marketing and optimization DTE Gas Storage Company?


MR. BERING:  That's correct.


MR. SMITH:  And you are responsible in that position for the management, development and marketing of non-utility natural gas storage and pipeline assets; is that correct?


MR. BERING:  Yes.


MR. SMITH:  And included in that is the Dawn Gateway pipeline project we are here to discuss today.


MR. BERING:  That's correct.


MR. SMITH:  I understand you are a graduate of the University of Windsor in 1986?


MR. BERING:  Yes.


MR. SMITH:  And you hold a bachelor of science degree in computer science?


MR. BERING:  That's correct.


MR. SMITH:  And am I correct you joined DTE in approximately 2003?


MR. BERING:  Yes.


MR. SMITH:  Have you testified before this Board before?


MR. BERING:  I have not.


MR. SMITH:  Were you involved in the preparation of evidence at Exhibit D?


MR. BERING:  Yes.


MR. SMITH:  And do you adopt that evidence for the purposes of testifying --


MR. BERING:  I do.


MR. SMITH:  -- today?  And, similarly, any interrogatories asked in respect of Exhibit D, were you involved in the preparation of those?


MR. BERING:  Yes.


MR. SMITH:  And do you adopt those for the purposes of testifying today?


MR. BERING:  I do.  And I would like to bring to light a correction in Exhibit E, 2.7.


MR. SMITH:  Why don't we go to that now?  I will have another question for you in a minute, but now that you brought it up, why don't we go to that?


What is the correction you wish to draw to the Board's attention?


MR. BERING:  This interrogatory asks about the result of the open season that we had in November and December of 2010.


MR. SMITH:  Yes?


MR. BERING:  And in response B, on page 1, at the bottom of the page, it says that we received three bids from two customers.  And I would have characterized this as we had two bids from two customers.


It was -- the bid that we received from customer B was actually one bid with two parts to it, not two different bids.


And it was a bid that started at 20,000 a day, but ratcheted up to 40,000 a day.


So if we turn to page 2 in the chart, I would change that chart a little bit.


MR. THOMPSON:  Can I just interrupt?


This is a confidential response.  I don't know if that matters to Mr. Smith, but perhaps he should consider that.


MR. SMITH:  Well, I don't -- I don't think it matters, provided that customer names remain generic, at least for the purposes of this interrogatory.


Perhaps, Members of the Panel, this is an issue maybe I can just draw to the Board's attention.  You will be aware that there are many confidential documents in this proceeding, which does create a logistical problem.  I have tried to take instructions beforehand to know when I can give my friends direction, that perhaps we can move matters to the end.


And I know that my friends have tried to organize their cross-examinations similarly.  So we will try to be attentive to it.


I don't want to create an unduly choppy record, so if it doesn't need to be done, I propose we don't.


MR. SOMMERVILLE:  Thank you, Mr. Smith.  That should prove to be helpful.  Thank you.


MR. SMITH:  So if you are revising...


MR. BERING:  If I was revising that chart, I would change the second line, where it says:  "20,000 decatherms a day for four years, starting in 2011."


I would change that to say:  "20,000 a day for seven years, starting in 2011."  And then the third line, the next line down, I would say it was another 20,000 a day for three years, starting in 2015.


That is the way I would characterize this bid that we received.  So it is really a seven-year contract with an uptick in volume in 2015.


MR. SMITH:  With the Board's indulgence, I do have a few additional questions I would like to ask in examination-in-chief.


Sticking with you, Mr. Bering, we know from the evidence-in-chief that there was an approach by shippers, with respect to this project.


Can you tell the Board when and how you found out about the shippers' position with respect to this project initially?


MR. BERING:  Shortly after the Board decision in the leave-to-construct case -- I guess that was EB-2009-0422 -- we received that decision on March 9th, 2010, and I received a phone call from one of the customers, either on the 9th or the 10th, requesting that we look at cancelling the project since we hadn't built anything yet, hadn't started construction on Dawn Gateway.  They asked if we would consider cancelling the project.


MR. SMITH:  And what was your reaction to that?


MR. BERING:  Very surprised.  We thought we had market support, obviously.


And we talked about it internal at DTE.  We brought it to the attention of our partners at Spectra.  We discussed what was the appropriate course of action and we decided that we needed to find out if this was the whole market that felt this way, or whether it was an individual customer.


So we decided that we would call all of the customers and ask them where they were at with this project.


MR. SMITH:  Ultimately there was an amendment to the precedent agreement, and why did you arrive at that conclusion?


MR. BERING:  The customers were all saying the same thing; they were all saying that the project no longer made sense for them, that it -- it didn't economically make sense in the marketplace, that the market has changed.


So ultimately we decided after that meeting that we had with the customers -- I think that is all well documented -- we decided that the appropriate thing to do was to amend the PAs, to listen to the customers who -- we think those four customers were a good representation of the marketplace, and to delay the project until such time as we had the market support for it.


MR. SMITH:  When you say "those four customers," do you include Union Gas in that?


MR. BERING:  No.  It was the four customers, excluding Union Gas.


MR. SMITH:  And why was that?


MR. BERING:  At the time when we were having those meetings with the customers, or that meeting on March 30th, I believe it was, we decided that the customers could perceive Union Gas as having a conflict, because they were an affiliate of one of the sponsors of the project, one of the owners of the project, namely Spectra.


We decided that Union would be removed from that decision, from those discussions.


We felt that -- again, we felt that those four customers were a good representation of the marketplace and that Union Gas would go along with whatever the marketplace wanted.


MR. SMITH:  Now, can you tell me, from DTE's perspective, what's the current status of the project?


MR. BERING:  We still believe in this project.  We think it has a lot of benefits, still, for Michigan, for Ontario.


We are actively talking to the existing customers.  We are actively pursuing other customers.  We are trying to generate interest in this project, but we still do not have market support at this time.


MR. SMITH:  Mr. Isherwood, picking up on a comment from Mr. Bering, can you just tell me, from Union's perspective, its view of the project and where it is at?


MR. ISHERWOOD:  Yes.  I would have a similar feel.  The project is currently on hold, and until we gather market support it really can't go forward without the market, obviously.


Union's view, Spectra's view is still that the project is very important for Ontario.  It is important from the point of view of Dawn liquidity and keeping Dawn healthy.  We have seen a lot of decline in western supply coming to Ontario, so Dawn, getting access through Dawn Gateway is a very important project.


However, until the market supports it, it just won't be able to go forward.


MR. SMITH:  Mr. Capps, lastly, if I could ask you to turn to Exhibit E, 1.8, if I may.


MR. CAPPS:  Okay.  I'm there.


MR. SMITH:  This is an interrogatory of Board Staff, which asks about implications and consequences of disposing of the accounts.


And in particular, I would draw your attention to the second paragraph, and just ask you to expand on the comment from Union's perspective, the comment made there about -- about the implications of the decision to dispose.


MR. CAPPS:  Yes.  We believe it would be extremely troubling to the senior management at both Spectra and Union to dispose of the deferral accounts without a sale of the St. Clair Line occurring, and there has been no sale of that line.


To dispose of the accounts without a sale would set a troubling precedent that feels as though we would be punished for things that are out of our control, namely this changing -- the changing market dynamics.


And certainly we feel it would establish a regulatory precedent inconsistent with an attractive investment climate here in Ontario.


MR. SMITH:  Thank you, Mr. Capps.


Members of the Panel, those are my questions in examination-in-chief.  I would tender the panel for cross-examination.


MR. SOMMERVILLE:  Thank you, Mr. Smith.


Mr. Thompson, are you going to go first?


MR. THOMPSON:  Yes, Mr. Chairman.

Cross-Examination by Mr. Thompson:


MR. THOMPSON:  Now, I haven't tried to arrange this so there is a non-confidential piece and a confidential piece.


If it is not an inconvenience to the Board, I would propose I do it all in camera, and then later let Union tell us what parts should remain confidential and what parts should not remain confidential.  Is that acceptable to the Board, or do you want me to try and follow Mr. Smith's precedent of tiptoeing around this?


MR. SOMMERVILLE:  Mr. Smith, do you have any comment?


MR. SMITH:  No.  I had perhaps extracted from a discussion I had with Mr. Quinn, but I understand Mr. Thompson's concern and particularly given that all or substantially all of the interrogatories that he asked are of a confidential nature.


What he is proposing is acceptable to us, and obviously we leave it to the Board to determine whichever process it wants to follow.


MR. SOMMERVILLE:  It makes for an awkward record.  Ms. Sebalj.


MS. SEBALJ:  Is that on?  There we go.  It does make for an awkward record.  I would only ask that we obviously have the parties' cooperation in attempting to redact the transcript later in determining what of it may be put on the public record.


We will need probably both the help of Union's counsel and potentially Mr. Thompson, as well, to get agreement on what can be put on the public record.


MR. SOMMERVILLE:  Do you foresee a similar format for argument, Mr. Thompson?


MR. THOMPSON:  I don't think so.  I think I could argue on the -- I am prepared to try it the other way, if that is your preference.  I just don't want to get myself in the soup, because it is expensive soup.


MR. SOMMERVILLE:  I think the Board would prefer it if we could follow the pattern where the non-confidential cross-examination occurs in a block.  I think that is fairer to the public and fairer, generally.


It does place a particular burden on Mr. Smith, in this instance, to ensure that if a question is asked or an answer is being offered, that within the non-confidential portion that is of concern, that you intervene instantly.


So it may not be you on the block this time, Mr. Thompson, so you can take some comfort in that.


MR. THOMPSON:  Thanks.


[Laughter]


MR. SMITH:  I'm not sure what comfort I have.


MR. SOMMERVILLE:  Probably not quite as much.


[Laughter]


MR. SOMMERVILLE:  I think, if you could, Mr. Thompson, I think we would prefer to proceed in that way.


MS. SEBALJ:  Can I just add, Mr. Mackay has just reminded me that the court reporters actually need a few minutes when we switch to in camera.  So to the extent that we're going to be doing it frequently, it will be even more burdensome to the actual process today.  So I guess we can see how it goes, but if we are constantly going on and off the record, it will take a few minutes every time for them to do what they need to do in the back.


MR. SOMMERVILLE:  Try to help us out here, Mr. Thompson.


MR. THOMPSON:  Yes.


MR. SOMMERVILLE:  Thank you.


MR. THOMPSON:  I will, sir.


Panel, just to make sure that you are familiar with what I understand the record in this case consists of, first of all, it consists, as I understand it, of everything that was before the Board on December the 3rd at the time of an argument of a motion by Union to adjourn and a cross-motion by CME.


Is the panel aware of that?


MR. ISHERWOOD:  We are prepared for that.


MR. THOMPSON:  And in the prefiled evidence that you have adopted, no one has adopted the affidavit of Mr. Kitchen that was part of the Union's motion to adjourn.


Can I take it that the panel adopts that evidence, as well?  Are you familiar with that evidence?


MR. SMITH:  Well, I don't think it is appropriate for someone to adopt someone else's affidavit, per se, but it is a document that was filed in this proceeding, if my friend intends to put it to someone in cross-examination.


MR. THOMPSON:  All right.  You are familiar with it for the purposes of this examination if I need to refer to it?


MR. ISHERWOOD:  Yes.


MR. THOMPSON:  Thank you.  And I take it you are familiar with the cross motion record of CME that had attached to it an affidavit of Mr. Hughes, and then some 24 tabs of documents?


MR. ISHERWOOD:  We have read it, yes.


MR. THOMPSON:  So you should have that in front of you for the purposes of my examination.


And the other documents that you should have available to you is the brief of confidential documents filed by CME on December the 3rd, and that was marked as X1.1 at that time.  So for the purpose of my examination, I would ask you to have that in front of you.


MR. ISHERWOOD:  We have that, as well.


MR. THOMPSON:  Okay, thanks.


Then you have the evidence that was most recently filed, which is the Exhibit C evidence, as I understand it, for the Union witnesses and, Mr. Bering, yours is Exhibit D; is that correct?


MR. BERING:  That's correct.


MR. THOMPSON:  Okay, thanks.


And then, finally, we have all of the interrogatories that stem from that evidence that are marked as Exhibit E in this proceeding.  Do you have those in front of you --


MR. ISHERWOOD:  We do.


MR. THOMPSON:  -- everybody?  Okay, thanks.


So let me begin, if I might, just with a reference to the Board's notice of hearing and Procedural Order No. 4.


Are the members of the panel familiar with that order?


MR. ISHERWOOD:  Yes.


MR. THOMPSON:  The first question that the Board has framed for determination in this proceeding is as follows:

"Is the disposition of deferral accounts 179-121 and 179-122 dependent on the completion of the transaction between Union Gas Limited and Dawn Gateway Limited Partnership?"


Would you agree with me that is the first question the Board has framed in the procedural order?


MR. ISHERWOOD:  I am just trying to turn it up.  One moment, please.


MR. THOMPSON:  It is at page 3 of PO number 4.


MR. ISHERWOOD:  We found it.  Thank you.


MR. THOMPSON:  All right.  Your position, as I understand it, is that the answer to that question is "yes", whereas my client's position is the answer to that question is "no".  Do you understand that to be the case?


MR. ISHERWOOD:  Yes.


MR. THOMPSON:  Okay.  Now, can I take it the panel is familiar with the transcript that -- proceedings before the Board on December 3, 2010 when the motion to adjourn was argued?


MR. ISHERWOOD:  Familiar at a high level, yes.


MR. THOMPSON:  All right.  So you will be familiar with the point that certainly our client argued at length the way that question should be answered.


Are you familiar with the arguments that were presented at that time?


MR. ISHERWOOD:  Yes, I am.


MR. THOMPSON:  So I don't propose to re-plow that ground, but one of the points we did make during the course of that argument stemmed from tab 6 of the cross motion record of CME, and exhibit number I just don't have on my document.  Does somebody have it, by any chance?


MS. SEBALJ:  I don't have it marked either.  And it may be -- is that because we didn't mark it?


MR. SMITH:  I don't believe the motion records were marked.  Neither -- my copy of my cross motion record and of the motion record are not marked so...


MS. SEBALJ:  Why don't we mark it for today's purposes just so you can refer to it?


MR. THOMPSON:  Okay, fine.


MS. SEBALJ:  It will be KD1.2.

EXHIBIT NO. KD1.2:  MOTION RECORD.


MR. THOMPSON:  KB?


MS. SEBALJ:  D as in dog, just to make life complicated.


MR. THOMPSON:  Okay, thanks.


At tab 6 of Mr. Hughes' affidavit, we have excerpts from the examination of a Mr. Baker during the course of the leave-to-construct proceeding.


Have you had a chance to review that, Mr. Isherwood?


MR. ISHERWOOD:  Yes.


MR. THOMPSON:  I take it no one on the witness panel is here today to contradict or to discredit what Mr. Baker had to say on March the 1st?


MR. CAPPS:  We certainly wouldn't discredit what he said.


MR. THOMPSON:  All right.  So you will accept what he said?


MR. CAPPS:  We accept that this is the evidence.


MR. THOMPSON:  Thank you.  Now, my paraphrase of that evidence was that Mr. Baker acknowledged that once the partnership, DGLP, had accepted the leave-to-construct and regulatory framework decision, then the sale transaction for regulatory purposes in Ontario was to be treated as complete.


Would you accept that as a fair paraphrase of what he said?


MR. CAPPS:  You said "for regulatory purposes in Ontario"?


MR. THOMPSON:  Yes.


MR. CAPPS:  Yes, I think that's fair.


MR. THOMPSON:  Thank you.  And so regardless of what happened on the US side, according to Mr. Baker, for regulatory purposes in Ontario, the transaction should be treated as complete?


MR. CAPPS:  Well, if you don't mind, sir, I think we need to look at the context of how Mr. Baker was answering that question.


And I think there are three important points.  If you don't mind, though, on page 25, Mr. Baker, starting from line 1 -- I'm sorry, that is page 25 of the transcript that you are referring to.  He starts off with:

"I just don't think I can answer that question fully today, because there are still, as I

said -- this is not just a matter of one decision.  There is a number of things that are at play here, that we would need to have all of them to decide whether we're going forward on the project."


And then I think further on, when he does talk about the things that are needed from -- to be complete, and he does talk about the two items you're referring to, I do believe that he was talking about that in the context of what would be needed from the OEB.


And then finally, I would just say that, you know, Union Gas and DTE at the time of this hearing believed wholeheartedly that this project would be moving forward, and did not anticipate that the shippers would be reaching out to us, not -- just, I guess, a few days after this hearing, to talk about cancelling the project.


So I would hope that we would read that in the context of those three items.


MR. THOMPSON:  Well, are you contradicting what he said?  Or not?


MR. CAPPS:  I think I am trying to clarify it, sir.


MR. THOMPSON:  Well, how can you clarify what he said?


MR. CAPPS:  Well, certainly Mr. Baker is, I believe, reflecting Union Gas's position at the time, and I would say that myself and Mr. Isherwood would be aware of Mr. -- of Union Gas's position at the time.


MR. THOMPSON:  Well, actually, I think he was there for the partnership.  Can you confirm that?


This was an application by Dawn Gateway, and Mr. Baker at the time was co-president of Dawn Gateway.  I believe he was testifying on behalf of Dawn Gateway.


Can you accept that?


MR. CAPPS:  I believe that's correct.


MR. THOMPSON:  All right.


Well, what he said at page 27 -- and I am not going to walk through this again, I have done it already in December -- but after going through the points as to what was left to be decided, just to recapitulate, there is the question of how much the sale price was going to be.


That still hadn't been decided as of March 1; that was decided on March the 2nd.


Can you confirm that?


MR. ISHERWOOD:  Correct.


MR. CAPPS:  That's correct.


MR. THOMPSON:  Okay.  So when he was testifying March 1, he didn't know what that amount was.  But just on that point, in terms of the Dawn Gateway partnership, at tab -- excuse me -- 7 of this exhibit, KD1.2, we have excerpts from Mr. Baker's examination-in-chief, starting at page 14 and going on, where he talks about a development agreement between Dawn Gateway, and the upshot of that discussion -- I won't take you through it - was that whatever the Board determined the gain on the sale to be, Dawn Gateway's exposure was going to be $2.5 million.


MR. CAPPS:  I'm sorry, could you point out where he says that?  We have the pages in front of us.


MR. THOMPSON:  Yes.  Well, he says that at pages 18 and 19.


The discussion starts at page 14 where --


MR. CAPPS:  I see it.  Sorry.


MR. THOMPSON:  -- he was talking about the Dawn Gateway development agreement.


Then I asked him questions, starting at page 18, about this subject, and pointed out at line 10 that there was an unresolved debate before the Board about the value.


MR. CAPPS:  I see it now.  I'm sorry.


MR. THOMPSON:  Okay?  And Union's number was about four and ours were as high as about eight.

And then at the bottom, he says:

"So from Dawn Gateway's perspective, the capital cost of the St. Clair Line would be its net book value in the order of five million, that's right, plus 2.5, for a total of $7.5 million."


That's what he said?


MR. CAPPS:  I see that, yes.


MR. THOMPSON:  And that is a fact?


MR. CAPPS:  Yes.


MR. THOMPSON:  So that by March the 1st, Dawn Gateway's exposure to the pricing debate that was still not decided, was capped, right?


MR. CAPPS:  That's correct.


MR. THOMPSON:  Okay.  So that the only thing really left for Dawn Gateway to approve was the leave-to-construct conditions and the light-handed regulation conditions.


MR. CAPPS:  No.  That's not correct.


There were three conditions precedent that still needed to be -- you mean for the purchase and sale agreement to move forward?  For all of the conditions to be met within the purchase and sale agreement?


MR. THOMPSON:  For the purposes of the transaction to be completed, treated as completed for regulatory purposes in Ontario, the only things outstanding -- as I understood it from Mr. Baker -- were the leave-to-construct and the regulatory framework.


MR. CAPPS:  For purposes of regulatory in Ontario, yes, we would agree with that.


MR. THOMPSON:  Thank you.  Now, the Board's Decision with respect to those points, the leave-to-construct decision and the regulatory framework decision, was rendered on March 9, 2011; am I correct?


MR. ISHERWOOD:  That's correct.


MS. ELLIOTT:  That would be –- that would be 2010.


MR. THOMPSON:  I'm sorry.  Thanks.  You've spent the better part of your career correcting me.


[Laughter]


MR. SOMMERVILLE:  Better part?


[Laughter]


MR. THOMPSON:  Yes, March 9, 2010.  And my understanding was that shortly after that decision was rendered, Dawn Gateway disclosed that it was prepared to go forward with the Board's decision.  In other words, it was acceptable to Dawn Gateway; is that your understanding?


MR. ISHERWOOD:  Yes.


MR. CAPPS:  Yes.


MR. ISHERWOOD:  I don't believe there is any correspondence that actually went to the Board confirming that, to my knowledge.


MR. THOMPSON:  Well, whether it was disclosed in correspondence to the Board or disclosed in some other fashion, is that the fact, that Dawn Gateway was prepared to go forward?


MR. ISHERWOOD:  At that point in time, there is still some things that gate way had to do, including the commitment vote that we've talked about, in terms of the partners.


Once they receive all the approvals and go forward, there is still the obligation for the partnership to have the commitment vote, which had not happened at that point in time.


MR. THOMPSON:  Well, let's try it this way.


If you go to tab 13 of Mr. Hughes' affidavit, this is Exhibit A, tab 1, and I am looking at page 22.


This is the excerpt from the evidence that Union filed in April of 2010 containing its proposal not to clear the deferral accounts.  This was your work, was it, Ms. Elliott, or is this somebody else's work?


MS. ELLIOTT:  This is mine.


MR. THOMPSON:  All right.  And down at page 22, lines 20 to the bottom, and then over to lines 3 on page 23, talks about the Board's decision of March 6th.  Maybe I have it wrong.  Was it March 6th or March 9th?


Can you help me with that, panel?


MS. ELLIOTT:  The evidence here says March the 6th.


MS. SEBALJ:  I believe the actual decision is March 9th.


MR. THOMPSON:  Okay.


MR. SMITH:  It can be found -- the decision EB-2009-0422 can be found at Exhibit KD1.1, tab 4.  The decision is dated March 9th, 2010.


MR. THOMPSON:  So your March 6th should read March 9, Ms. Elliott.  It is our turn to correct you.


MS. ELLIOTT:  Yes.


MR. THOMPSON:  Thanks.  What you say here is, based on the EB-2009-0422 decision and the EB-2008-0411 decision, Dawn Gateway was prepared to move forward with the construction of the Dawn Gateway pipeline.  You said that in April of 2010.  You had to have information from Dawn Gateway to support that statement, I suggest.


MS. ELLIOTT:  I think at the time, the statement was made in the context of receiving the Board's decision for the leave-to-construct and the regulatory framework.  It wasn't intended to be an assessment of all of the conditions precedent at the time.


MR. ISHERWOOD:  If I could add to that, that page 23 kind of -- that line, 1, 2 and 3 where that shows up, it is sort of part of the story.


The rest of the story is the next paragraph, which talks about the market coming to Gateway and saying, you know, Things have changed, we are no longer prepared to go forward.


So I would read this part of the evidence as being not a commitment of Gateway having made a vote or anything, just simply when, as Mr. Baker pointed out at the hearing, the sponsors of Gateway were fully expecting to be able to go forward with the project.


It is consistent with that, but certainly when the market came forward a few days later, things started to unwind very quickly.


MR. THOMPSON:  Well, my point is that Dawn Gateway -- the expression Dawn Gateway was prepared to move forward with the construction of the Dawn Gateway pipeline has to mean that at that point in time, Dawn Gateway accepted the Board's decisions as reasonable.  Regardless of the market problem, Dawn Gateway had accepted the Board's decisions as reasonable?


MR. ISHERWOOD:  It would certainly be an important step in the path of going towards completion, for sure.


MR. THOMPSON:  Well, they had accepted that the Board's decisions were -- they had no complaints about the decision?


MR. ISHERWOOD:  How I would position it is Gateway was pleased with the decision, but there was never -- I think at some point you had made the point that it was formally recognized.  My only point is it was never formally recognized, but we had certainly gone forward still thinking it was going to proceed.


MR. THOMPSON:  Well, whether it is formally recognized by a letter to the Board or informally recognized by disclosures to someone that the decisions are acceptable, the decisions were acceptable.  There is nothing wrong with the decisions.


MR. CAPPS:  The two OEB decisions were certainly acceptable.


MR. THOMPSON:  Thank you.


MR. CAPPS:  But I think Mr. Isherwood's point is:  Not the only thing that we needed.


MR. THOMPSON:  Well, we will do it step by step, if you don't mind.


All right.  Now, I will just put this hypothetical to you.  If, for regulatory purposes in Ontario, Dawn Gateway's acceptance of those decisions as acceptable is the deemed disposition event - that is an "if", that is a hypothetical - then would you agree with me the answer to the Board's question 1 is "no", because that event has occurred?


[Witness panel confers]


MR. SMITH:  I am having trouble following the hypothetical, but I think what is unfair to the panel is to adopt - the witness panel, that is - to adopt Mr. Thompson's characterization of whatever people meant in March of 2010, or, more particularly, he meant by the term "regulatory purposes".


And the position, the argument that is here before you, it is perfectly clear that Mr. Thompson's argument is, regardless of the status of the project, the account should be disposed of and Union's position is "no".


That can be asked in a completely straightforward manner, in my submission.


MR. SOMMERVILLE:  I think that it has been asked and answered.  I don't think that there is necessarily a difficulty in Mr. Thompson asking that question, keeping in mind that the witnesses will -- may want to define the terms according to their understanding of them, what "regulatory purposes" means, for example.


So if you want to restate your question, Mr. Thompson?  And the witnesses are I am sure at this stage prepared to qualify their answer according to the definitions that they wish to adopt.


MR. THOMPSON:  Do you want me to restate it or do you want to just go ahead and respond?


MR. CAPPS:  Please restate it.


MR. THOMPSON:  All right.  My question was this:  If the acceptance by Dawn Gateway of the Board's decisions was the triggering event for the "deemed" disposition date - that is, the "if" - my question was:  Do you accept, then, that that -- if that is the transaction that counts, the acceptance of the decisions, then the answer to the first question is "no"?


MR. CAPPS:  Mr. Thompson, can I repeat that back to you to make sure I understand it?


So are you saying that the two rulings, the leave-to-construct and the regulatory framework, that were approved by the Board, if those were the only two conditions that needed -- that were needed in order for the disposition of the accounts to be cleared, then the answer to the question number 1, are you saying that would be "no"?


Are you saying that we would -- I am just trying to make sure I understand you, sir, before I answer your question.


MR. THOMPSON:  I am saying to you that if the triggering -- what you folks call the basis for disposition, if the basis for disposition is Dawn Gateway's acceptance -- let me put it this way.  If the basis for ratepayer entitlement to the moneys is Dawn Gateway's acceptance of the Board's decisions, then they're entitled, because that event has occurred?


MR. CAPPS:  It is hard for us to answer that question, sir, because we don't agree with that premise that it is -- the disposition of the accounts do not have to do solely with the ruling by the Board.  They have to do with the disposition of the asset and whether or not it has been saled -- excuse me, sold.


So it is just hard for us to answer that question.


MR. THOMPSON:  All right.  Well, I will move on and leave it for argument based on the record that I have used to argue it previously.


In terms of -- is it Union's position -- well, sorry, is it the position of both Dawn Gateway and Union that the answer to the first question is "yes"?


I take it that is so.  Let me put it this way.  Your position is that the actual transaction date is the date that prevails?


MR. ISHERWOOD:  That's true.


MR. THOMPSON:  And as I understand it, your position on that point is that is because there was no waiver of certain conditions precedent in the sales agreement; have I got that straight?


MR. ISHERWOOD:  The transaction has not occurred.


MR. THOMPSON:  The actual transaction has not occurred or could not occur because there's been no waiver of three conditions precedent that you refer to in the sales agreement?


MR. ISHERWOOD:  They remain unsatisfied, so they have not been -- not been waived.


MR. THOMPSON:  And then the further position, as I understand it, is that Union Gas Limited had no ability to force completion of the transaction; is that your position?


MR. ISHERWOOD:  That's correct.


MR. CAPPS:  That's correct.


MR. THOMPSON:  All right.  It is those two points, then, that I want to explore with you in my next questions.


And to do that, I would like to just check the sequence of events, and this will involve reference to some confidential documents, but I will try and keep what I understand the numbers to be out of the record.


These are the five anchor shipper contracts that are found in the CME confidential -- brief of confidential documents, marked as Exhibit 1.1 on December 3rd.


Does the panel have those materials in front of it?


MR. ISHERWOOD:  We do.


MR. THOMPSON:  Okay.  And if you go to tab 2, there are five sub-tabs, A, B, C, D and E, and these are the five confidential versions of the precedent agreements.


Would you take that, subject to check?


MR. ISHERWOOD:  Yes, that's correct.


MR. THOMPSON:  Okay.  And I think it is on the public record that three of the anchor contracts were for five years, one was for seven, and one was for 10 years?


MR. BERING:  That's correct.


MR. THOMPSON:  Okay.  Now, these were firm contracts, in the sense that if they had not been amended, then the amounts payable thereunder would be payable for the full term of each contract?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  Okay.  So just in terms of quantifying the amount of coverage -- if I can use that word -- dollar coverage that these contracts provided, I just wanted to -- without putting the numbers on the record -- confirm with you the math, in a non-confidential way.


That is what I am trying to do, without having to go into camera.


So for the first contract, this is -- would you agree -- is the one for 10 years?  You find that on the second page under tab A.


MR. ISHERWOOD:  Yes, that's correct.


MR. THOMPSON:  And there is a reservation rate quoted there that is for every month; is that right?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  That is equivalent to, like, a fixed demand charge; am I correct?


MR. ISHERWOOD:  That's right.


MR. THOMPSON:  And so to get the amount paid annually under this contract, it would be 12 times that number?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  Okay.  And then for 10 years, it would be 10 times the annual number?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  Okay.  Similarly, for the next contract at tab B, it is for -- if you go to page 2 -- would you agree with me, five years?


MR. ISHERWOOD:  That's right.


MR. THOMPSON:  And the monthly fixed demand charge is shown on the page 2?


MR. ISHERWOOD:  It is.


MR. THOMPSON:  And I multiply that by 12 to get the annual, and then to get the total payable under that contract, for five years, we multiply that by five?


MR. ISHERWOOD:  Correct.


MR. THOMPSON:  Okay.  And similarly, with the third contract, again, five years, we go through the same exercise to find how much is payable, 12 times the reservation rate shown on page 2, and then five times that to get the total?


MR. ISHERWOOD:  Correct.


MR. THOMPSON:  And at tab D is the -- is one for seven years, so we multiply that reservation rate by 12, and then that multiple times seven to get the total amount?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  And then finally, the -- under tab E it is one for five years and the reservation rate is shown.  We multiply it by 12, and again by five to get the grand total?


MR. ISHERWOOD:  Correct.


MR. THOMPSON:  So that if I add up all of those annual totals, what Dawn Gateway had in terms of dollar coverage as a result of these five anchor contracts would be the sum of all of them?


MR. ISHERWOOD:  Yes.


MR. THOMPSON:  All right.  Thanks.


That is a large number, would you not agree?


MR. ISHERWOOD:  I have not done the math.  I have not done the math.


MR. THOMPSON:  All right.  Well, I have, and I will just try and avoid that for the purposes of this non-confidential transcript.


Now, just to put what I say is a big number into context, I want to refer to the dollars that Dawn Gateway proceeded to recover from these anchor shippers when it went through the -- through the amendment process.


Again, this is confidential information, but I will try and do it in a non-confidential way.  And you will have to turn up, to follow this line of questioning, Exhibit E, 2.4, which is a confidential response to an interrogatory that we asked of you.


If you go to -- well, let me just try and put this in context.  Attached to this interrogatory response, there are, again, some agreements.


These are the amendments to the precedent agreements with the various shippers; am I correct there?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  All right.  And there were five anchor shippers.


My understanding is that with one of them, that Dawn Gateway allowed that shipper to terminate without any cost consequences?


MR. CAPPS:  I don't know if I would characterize it as "allowed" them to terminate.  The -- there were four -– the shippers discussed paying -- covering the costs that had been incurred by Gateway at that time.  And three shippers wanted to defer the project so bad that they were willing to cover the costs of the four.


I think that is probably a fairer way to characterize it.


MR. THOMPSON:  All right.  So -- so Dawn Gateway wanted some costs covered by the shippers other than Union; is that correct?


MR. CAPPS:  That's fair.


MR. THOMPSON:  Okay.  And whether it got all four or three of the four, as long as they got the costs covered, then it was prepared to let --


MR. ISHERWOOD:  I think the other important fact is the remaining three shippers picked up the volume commitment for the one that terminated.


So the total volume didn't really change.  It got spread amongst the remaining three, or –- well, the Union volume never changed, but the one that terminated was spread across three.


MR. THOMPSON:  Right.  So you've got -- as long as you had the same amount of volume covered in these amended agreements, amongst the four shippers, and a portion of those shippers picked up all of the costs that Dawn Gateway wanted picked up, then it would go along with letting one of them out.  Have I got it now?


MR. CAPPS:  That's a fair characterization.


MR. THOMPSON:  All right.  If you go to -- what I am just interested in, in terms of the costs that were identified for recovery, they're shown at page 6 of 7 in this confidential exhibit.


Are these numbers to be kept confidential, Mr. Smith?


MR. ISHERWOOD:  Yes, they are.


MR. THOMPSON:  All right.


MR. SMITH:  There you have it.


[Laughter]


MR. THOMPSON:  Sorry.  All right.  So just looking at the numbers, there is a certain total there.  We can compare that total to the amount of the total that was payable under those -- under the five contracts over the duration.  I can do that comparison.


But within the totals, there is an item for -- and can I make reference to the list of topics, Mr. Smith?  I want to touch on the second-last one in the list; without referring to the numbers, refer to the topic.


MR. SMITH:  You mean two above total?


MR. THOMPSON:  Correct.


MR. SMITH:  No, that's fine.  You can refer to the nature of the costs.


MR. THOMPSON:  So the nature of the costs there - Mr. Isherwood, this is probably for you - is land rights; is that correct?


MR. ISHERWOOD:  Yes.


MR. THOMPSON:  And during the course of the 411 case - this was the leave to sell - landowners intervened?


MR. ISHERWOOD:  They did.


MR. THOMPSON:  All right.  And these were landowners, as I understood it, along the Bickford-to-Dawn section of the proposed project?


MR. ISHERWOOD:  Primarily, that's right.


MR. THOMPSON:  And so were these payments made to those landowners for that Bickford-to-Dawn piece?


MR. ISHERWOOD:  It doesn't represent the actual toll easement costs.  I have to go back and check, to be honest, but I think a lot of that was legal.


There was some upfront money paid to landowners, kind of a deposit or an option payment kind of structure, but it wasn't the full cost easement.


MR. THOMPSON:  So that is still pending, is it?


MR. ISHERWOOD:  Yes, it is.


MR. THOMPSON:  Now, coming back to the chronology, the anchor contracts were dated in February of 2009, I believe.  You will find that in these -- the first page of each of the documents in the brief X1.1 at tab 2.


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  And then it was following that that the agreement of purchase and sale was entered into between Union and Dawn Gateway, and I say that because at the tab 1 of the confidential documents brief, CME X1.1, we have that agreement, again confidential.  But it is dated May 1, 2009?


MR. ISHERWOOD:  Yes, that's correct.


MR. THOMPSON:  Now, a lot of things happened between the date of that agreement, the May 1, 2009 agreement, and the Board's leave-to-construct decision and regulatory framework decision; fair?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  Was this agreement of purchase and sale ever amended?


THE DEPONENT:  It has not been amended.


MR. THOMPSON:  So the only writing we have here is as between Dawn Gateway and Union is this document dated May 1, 2009?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  Now, in the document, just to highlight some things that have changed, the purchase and sale price section -- this is article 2 at page 8 of this document, and it refers to a schedule E, which was essentially the net book value, as I understood it, of the St. Clair line at various dates?


MR. ISHERWOOD:  Yes.  The actual sale date was never fully known when this contract was completed and signed.  So the schedule allows for it to happen in later months.  It declines by depreciation month to month, basically.


MR. THOMPSON:  Right.  But the agreement was for the line to be purchased at net book value?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  And in the end, that agreement was changed?


MR. ISHERWOOD:  The agreement wasn't changed.  The agreement between Gateway and Union is still this agreement.


The development agreement is where the $2.5 million shows up.


MR. THOMPSON:  All right.  Well, so the development agreement was an add-on to the net book value?  Is that how the price --


MR. ISHERWOOD:  That was the logic behind it; that's right.


MR. THOMPSON:  So the modifying -- am I correct that modifying the purchase and sale agreement to reflect the Board's decision on fair market value and Dawn Gateway's capping of its exposure was accommodated by a combination of the purchase and sale agreement and the development agreement?


MR. ISHERWOOD:  That would be fair.


MR. THOMPSON:  Now, if we go to conditions precedent, then - this is article 3 - it says that -- there is a whole list of them, but they may be waived only by the partnership.  This is at page 10.


MR. ISHERWOOD:  Yes.


MR. THOMPSON:  Now, in your evidence, the most recently filed evidence, I think you assert that the waiver could only be in writing, but I can't find anything in this document to support that contention.


Would you agree with me the waiver did not need to be in writing?


MR. ISHERWOOD:  I would have to spend a minute looking at it, if I could.


MR. THOMPSON:  Yes, please.


MR. SMITH:  Well, certainly my friend can ask for the witnesses' understanding.  The interpretation of the document, as a legal matter, is a legal question.


The witnesses can answer, but I will have something to say about it in argument if this is a point.


MR. THOMPSON:  Well, I will ask the witnesses.  Is there anything in this document that says the waiver has to be in writing?


MR. ISHERWOOD:  I would have to read the document.  And to Mr. Crawford's point, I am not a legal expert.  I would need to read the document.


MR. THOMPSON:  Well, you were involved in negotiating this agreement?


MR. ISHERWOOD:  Two years ago.


MR. THOMPSON:  All right.  Well, would you like to read through it and just answer that question, or do you want to do it by way of undertaking?


MR. ISHERWOOD:  Whatever Mr. Crawford thinks best.


MR. THOMPSON:  What do you think is best?


MR. ISHERWOOD:  It takes me some time to read it.  I can do that if you want to take a half an hour.


MR. SOMMERVILLE:  I think this is a legal question, Mr. Thompson, and probably is best answered by counsel.


MR. SMITH:  I am perfectly prepared to answer the question right now.  I believe it is article 12 which provides for notice, which says something along the lines of:  Anywhere that notice can or may be given, it shall be given in writing.


So in my interpretation of this document, my submission is that where notice is required, as it is to waive the conditions precedent or may be given to waive the conditions precedent, it must be given in writing.  And if you read the agreement in the entirety, that is my submission as to the effect of it.


MR. THOMPSON:  Okay.  Well, we will argue that, then.


MR. SOMMERVILLE:  It is -- actually, it seems to me it is article 9.


MR. SMITH:  It is entirely possible.  I was working from memory.  You are right.  It is article 9.1.  I have it, yes.


MR. THOMPSON:  All right.  Well, let's come back, then, Mr. Isherwood, to the conditions precedent.  This is a document that's not been amended.  And let's go to 3.1, subparagraph (d).


There has been no amendment, you say, with respect to those topics?


MR. ISHERWOOD:  There has not.


MR. THOMPSON:  But it is clear that the parties, by their conduct, have waived all of that, since Dawn Gateway elected to apply to the OEB?


MR. ISHERWOOD:  You are referring to (d)(i)?


MR. THOMPSON:  I am looking to the whole of (d), which contemplated National Energy Board regulation of the Dawn Gateway pipeline.


And what in fact has happened is Dawn Gateway has accepted OEB regulation of the Dawn Gateway pipeline, so it is obviously waived?


MR. ISHERWOOD:  I would agree that the agreement needs to be amended to eliminate the references to the National Energy Board.


MR. THOMPSON:  Because Dawn Gateway has obviously waived it?


MR. ISHERWOOD:  We have gone before the OEB to get those same -- same approvals.


MR. CAPPS:  I wouldn't say that we waived it.  I would just say the facts changed since this agreement was written, and that instead of pursuing the NEB approval and NEB regulation, we changed to pursue OEB regulation --


MR. THOMPSON:  Well –-


MR. CAPPS:  -- because there are certain -- certainly other parts -- I'm sorry, I didn't mean to interrupt you.


MR. THOMPSON:  No, that's fine.


MR. CAPPS:  I was going to say there is certainly other parts of (d) that are very important and continue to be in place.


And I am not saying that the NEB part is not in place; it just probably needs to be amended.


MR. THOMPSON:  Well, all right.  We will argue what the effect of that answer is.


Let's go to the clauses that you rely on here now as not having been waived.  My understanding is it is subparagraph (e), subparagraph (g) and subparagraph (l).


Am I right?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  Okay.  Just taking (g) and (l), (g) and (l), in terms of what you say has not been waived, are approvals on the US side, right?  A lease on the US side and approvals on the US side?


MR. ISHERWOOD:  Yes.  So (l) is the approval of the MPSC and (g) would be the lease of the MichCon or Michigan Consolidated Gas Company's line.


MR. THOMPSON:  But if -- Mr. Baker, when he testified here on behalf of DGLP, was co-president of the company, right?


MR. ISHERWOOD:  He was.


MR. THOMPSON:  And so he obviously had the authority of the partners to present evidence to the Board?


MR. ISHERWOOD:  He did.


MR. THOMPSON:  Okay.  And when he testified on March 1st -- and I have showed you the transcript references -- he indicated that once Dawn Gateway had approved the regulatory framework decision, things on the US side didn't matter for regulatory purposes in Ontario?


MR. CAPPS:  And again, I believe when he made that reference, he really was talking about the needs from an OEB regulatory perspective.


And again, there was a view at the time that the -- we were confident that the project was going forward.


MR. THOMPSON:  Well, if he was -- he had to be fully authorized by the company.  You would have to agree, I would think, that is a waiver of those two clauses?


MR. CAPPS:  I do not agree with that, sir.


MR. THOMPSON:  You do not agree with that?


All right.  I will argue that.


Now, in terms of subparagraph (e) -- the partners will have voted to proceed with the pipeline system -- Dawn Gateway applied to the OEB for leave-to-construct, right?


MR. ISHERWOOD:  It did.


MR. THOMPSON:  That could not have been done without the partners having voted to proceed with the pipeline system?


MR. ISHERWOOD:  Actually, the partnership agreement, the GP, general partnership agreement, has a pretty detailed section on the commencement vote.


So what (e) is really talking about is that there is a commencement vote, and that would not have happened until all of the pieces are in place, including the OEB approval on those two items.


So they wouldn't have -- the commencement vote had not happened, and has not happened.


MR. THOMPSON:  Well, Dawn Gateway has expressed in the evidence in Exhibit A, through Ms. Elliott, a commitment to the project.  And in several of these interrogatory responses, Dawn Gateway has said it is committed to the project.


MR. ISHERWOOD:  I think both sponsors are very committed to the project, but they have not had the commencement vote to proceed with the project.


MR. THOMPSON:  Well, how can you be committed to a project and then have not voted on it?  It doesn't make sense.


MR. ISHERWOOD:  Well, I think that both partners spent a lot of money in the development phase of this project, so through development, they're committed to the project.


But in terms of actually spending the full capital and putting pipe in the ground, it needs to go through the commencement vote.  It is a very clear obligation within that partnership agreement.


MR. THOMPSON:  All right.  Well, we will argue that, whether that clause has been waived.


What clause in the general partnership agreement are you referring to?  Is there something in the material that you recently filed that focuses on this?


MR. SOMMERVILLE:  Just as a matter of clarification, did a vote occur or not?


MR. ISHERWOOD:  It has not occurred.


MR. THOMPSON:  Can you help me with the clause, Mr. Isherwood, that you're referring to?


MR. CAPPS:  Sorry, we are getting that sir.


MR. SMITH:  Why don't we do it this way, just to move matters along?  We will be at the morning break, I expect, relatively shortly.  We will just advise following the break.


MR. SOMMERVILLE:  Thank you.


To that effect, Mr. Thompson, we expect to break around 11:00 o'clock.  Is this a good time to break?


MR. THOMPSON:  Probably a good time to break now, sir.  Thanks.


MR. SOMMERVILLE:  We will adjourn until a quarter after 11:00.


--- Recess taken at 10:57 a.m.


--- On resuming at 11:24 a.m.


MR. SOMMERVILLE:  Thank you.  Please be seated.  Mr. Thompson.

Preliminary Matters:


MR. SMITH:  Perhaps before we begin, Members of the Panel, we did look into the question of the commitment voting date that Mr. Isherwood referred to.


I will ask Mr. Isherwood to speak to it, with the Board's indulgence, just a bit more, but it can be found at article 3.14 under the heading "Development of Pipeline System", article B on page 22.  And that agreement itself is attached as appendix B to Union's Exhibit C.  So that is the February 4 material.


And we have provided to Members of the Board, in answer to your question, Mr. Chairman, about whether there's been a vote, two resolutions, which I do think should be on the record and bear on this issue.  Subject to Mr. Thompson's comment, I would just ask Mr. Isherwood, rather than me, to expand on that.


MS. SEBALJ:  Can I just... I assume we want to mark these excerpts that you have provided, or is that...


MR. SMITH:  I think they should be marked, yes.


MS. SEBALJ:  Can I clarify for the Panel?  I put them before you, but I may have given you two copies of the same thing.


There is one that has handwriting at the top, "PSA Resolutions", and the other which is typewritten "Resolutions Requiring Super Majority".  You do have two separate --


MR. SMITH:  They're two separate resolutions.


MS. SEBALJ:  The one which is "Resolutions Requiring Super Majority Approval" we will mark as KD1.3, and the one with the handwriting at the top that says "PSA Resolutions" we will mark as KD1.4.


MR. SOMMERVILLE:  And there is no confidentiality attaching to any of these?


MR. SMITH:  Unfortunately, they should both be confidential.  Good observation, sir.


MR. SOMMERVILLE:  So I am presuming we should change the designation?


MS. SEBALJ:  Yes.  So the one with the typewritten at the top "Resolutions Requiring Super Majority Approval" will be XD1.2, and the other with the handwriting at the top is XD1.3.

EXHIBIT NO. XD1.2:  DOCUMENT WITH TYPEWRITTEN HEADING "RESOLUTIONS REQUIRING SUPER MAJORITY APPROVAL".

EXHIBIT NO. XD1.3:  DOCUMENT WITH HANDWRITTEN HEADING "PSA RESOLUTIONS".


MR. SOMMERVILLE:  I take it, Mr. Isherwood, you want to clarify your answer somewhat with respect to the vote question?


MR. ISHERWOOD:  Yes.  Just to explain a bit further, as Mr. Crawford pointed out, 3.14 in the shareholders' agreement is a section called "Development of the Pipeline System", and it talks about the events that happened before and after the commitment vote, but clearly the commitment vote is always intended to be the final decision point to proceed with the pipeline.


If you would turn to page 23, which is a list of all the things that happened after the commitment vote, you will see, for the most part, it is entering into various agreements that would be required by Dawn Gateway to go into service.


So for example, (b), which starts, sorry, on page 22, but goes on to page 23, is:  Following the commitment vote, the parties can sign, for example, the project development agreement.  (c) would be -- I am going to point out three of them.  (c) would be Union Gas -- sign an agreement with Union Gas to provide field services.


Both of those agreements have been filed in -- for sure, in part 4.11 and possibly in other parts of this application, as well, having filed the signed documents.


As well, if you go down to (h), which is the one that is in regards to the purchase and sale of Union Gas's St. Clair line, is -- also, would happen to after the commencement vote.  And Union has also filed that as a signed document.


So what is important about the resolutions is the resolutions -- and maybe I will turn to the one of them.


MR. QUINN:  Mr. Isherwood, if I may, I am not sure of the page numbers.  What document are you referring to?


MR. ISHERWOOD:  That was all within the shareholders' agreement.  That was section 3.14.


MS. SEBALJ:  That is part of Exhibit C, so the prefiled evidence in this matter, Exhibit C, and it is appendix B.


MR. QUINN:  Thank you.  Thank you, Mr. Isherwood.


MR. ISHERWOOD:  So maybe turn to the one resolution, just to talk to this one.


But the resolution is dated February 22nd.  It was intended to provide Mr. Cianci and Mr. Baker with permission from the owners to sign the agreements, but clearly on page 2 of the resolution, the top of page 2, there is a paragraph (i), and right in the middle of that paragraph there is a sentence that goes:

"These resolutions also do not constitute the resolution to proceed with the pipeline system, development, construction or otherwise.  As such, the resolutions are described in section 3.14 of the shareholders' agreement." 


So it was really intended to get the document signed.  We wanted at the time of 4.11 to be able to file some signed contracts that constituted the direction that the project was going, to show that there was substance to the pipeline system.  Several of the key documents were in fact signed and ready to go, just requiring still the commencement vote.


MR. THOMPSON:  Sorry, so the -- just so I understand this -- had you finished, Mr. Isherwood?


MR. ISHERWOOD:  I have, yes.


MR. SOMMERVILLE:  I have a question about the resolutions, if I can.  You have addressed XD1.2.


But XD1.3 is another resolution of the general partner, and you referred to the qualification in paragraph (i) of the resolution XD1.2.


As I look at XD1.3, that qualification does not appear.


MR. ISHERWOOD:  Yes.  I believe the partnership at that point in time, if you go to the purchase and sale agreement, the conditions precedent in favour of the partnership, Dawn Gateway, are quite extensive.  It goes on for almost two pages.


So the partnership would be relying upon those condition precedents kind of defining -- so it is kind of handled differently, but it's kind of the same intent.


MR. SOMMERVILLE:  Okay, thank you.  Sorry, Mr. Thompson.
Continued Cross-Examination by Mr. Thompson:


MR. THOMPSON:  That's fine.  So just to get the timing of this straight, you referred to the shareholders' agreement, which is appendix B of Exhibit C, is that correct, paragraph 3.14?


My question is:  What is the date of this agreement?


MR. ISHERWOOD:  Sorry, your question -- which?


MR. THOMPSON:  What is the date of the shareholders' agreement, appendix B of Exhibit C?  It looks like it is May 1 at the top 6 the page, page 1.


MR. CAPPS:  It appears to be May 1 of 2009.


MR. THOMPSON:  All right.  So the first resolution, in terms of timing, would be XD1.3, same date, May 1, 2009.  That is on the second page of XD1.3.


MR. CAPPS:  Yes, that's correct.


MR. THOMPSON:  And the agreement of purchase and sale is also dated May 1, 2009; am I correct?  We looked at that earlier.


MR. CAPPS:  Yes, that's correct.


MR. THOMPSON:  So does the -- bearing the fact they all bear the same date, does XD1.3 have anything to do with article 3.14 of the shareholders' agreement, or is it something quite separate?


MR. ISHERWOOD:  It would be referring to the same document.


MR. THOMPSON:  Sorry, the resolution is XD1.3.  The shareholders' agreement is appendix B to Exhibit C.  They both bear the same date.


And my question is:  Does this resolution XD1.3 have anything to do with the development of the pipeline system clause, or is it something separate and apart from it?


MR. ISHERWOOD:  I am not sure I understand the question.  Sorry.  Maybe Mr. Capps...


MR. THOMPSON:  The shareholders' agreement has a clause 3.14 entitled "Development of Pipeline System."


MR. ISHERWOOD:  Yes.


MR. THOMPSON:  And we have a resolution from the general partner authorizing the purchase of the St. Clair pipeline. 


Does this resolution fall within 3.14 or --


MR. ISHERWOOD:  I believe it does.


MR. THOMPSON:  All right.  Now, could the pipe be ordered without the vote that is contemplated in the condition precedent?


MR. ISHERWOOD:  No.  The pipe would have to -- there would have to be a commitment vote for the pipe to be ordered.  It would be a significant expenditure.


MR. THOMPSON:  Okay.  So if we go to the evidence that I was referring to previously at tab 7 of Mr. Hughes affidavit, this is Mr. Baker's testimony and it is his evidence in-chief when he appeared here before DGLP.


If you go over to page 16, he says this:

 "Lastly, as was also mentioned, we are seeking a decision from the Board inclusive of any conditions that may flow from this proceeding on or preferably before March 11, and as mentioned, this timeline is really related to the fact we have ordered the pipeline for Dawn Gateway and we have the ability to cancel that pipeline order up to and including March 11 without incurring any penalties."


That is what he said under oath; is that correct? 


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  All right.  So the fact that it had been ordered, it couldn't be ordered without the commitment vote, and so it seemed to follow the commitment vote had taken place. 


MR. ISHERWOOD:  Actually, the pipe order had a free out that expired on March 11.  So there was really no commitment.


It was basically a -- save a spot in the mill to mill the pipe, but in terms of a financial commitment it did not actually happen until -- it would not have happened until March 11.  But with the customers coming to us on the March 10th, we actually terminated that order. 


MR. THOMPSON:  Well, you just told me a moment ago he couldn't have ordered the pipe without the commitment vote.


MR. ISHERWOOD:  I think –-


MR. THOMPSON:  Mr. Baker said he ordered the pipe.  I say therefore there must have been a commitment vote.


MR. ISHERWOOD:  There was no commitment vote.  I think we're talking a little bit of semantics.


It was -– the order was placed and we had a free out, if you will, until March 11th.


So the partnership didn't view that as a commitment until March 11th, when there was actually a financial bearing to the whole decision. 


MR. THOMPSON:  So the pipe was ordered without a commitment vote, you are telling us? 


MR. CAPPS:  No, that's -- no, that's not correct.


What we said was that we set up to order the pipe and that we had a financial obligation as of March 11th if we did not notify the mill that we weren't going to proceed. 


So -- and in order to -- for that, for us to proceed with the financial commitment, then we would need -- we would need a vote in order to move forward on the pipe. 


MR. THOMPSON:  All right.  Well, now, in terms of this XD1.2, coming back to the shareholders' agreement, Dawn Gateway Pipeline General Partner 8, 3.14, in subparagraph (a) it talks about:

“Within a reasonable amount of time after the shareholders' agreement, the corporation on behalf of the partnership will accept the assignment precedent agreements after the precedent agreements are assigned but not later than five business days before the date set forth in such an agreement."


It goes on. 


My question is:  Were the precedent agreements signed?  Because it would appear that the binding contracts we have with the shippers were between Dawn Gateway and the shippers, dated in February, before this clause even –- before this agreement was even signed.


MR. CAPPS:  Can you tell me again what letter you are reading from there, sir?  I'm sorry.


MR. THOMPSON:  I was reading from paragraph (a) of article 3.14.


MR. CAPPS:  Oh, okay.  So I thought you were back at XD1.2.


MR. THOMPSON:  No, sorry.  It is talking about assignment of precedent agreements, and I am just wondering whether that occurred or did not occur, the --


MR. ISHERWOOD:  No.  The PAs were assigned to the partnership.


MR. THOMPSON:  They were?


So the documents that we have at tabs A, B, C, D, and E of tab 2 of X1.1 -- being between DTE pipeline, Westcoast and the shippers -- have actually been assigned to the partnership?


MR. ISHERWOOD:  They were, yes. 


MR. THOMPSON:  All right.  Then sub (b) goes on:

"Promptly following but not before each is received, all necessary internal and other organization approvals to authorize its respective appointed manager to vote on a resolution authorizing the corporation on behalf of the partnership to proceed with the development of the pipeline system, pursuant to the schedule in terms of the project development agreement, the board of managers will meet to vote on such a resolution.  The resolution to proceed with the pipeline system is passed, the date of such resolution is referred to as the commitment voting date.  Then within 10 days from that date, the corporation will execute the project development agreement."


Right?


MR. ISHERWOOD:  That's what it says.


MR. THOMPSON:  Okay.  So what we had when Mr. Baker came before this Board and was putting forward the project development agreement? 


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  Okay.  And that was being done pursuant to this resolution, as I understand it, XD1.2. 


MR. ISHERWOOD:  Correct.


MR. THOMPSON:  Okay.  And so under this clause of the shareholders' agreement, that is the commitment vote, by definition. 


MR. ISHERWOOD:  What is the commitment vote? 


MR. THOMPSON:  The commitment voting date is --


MR. ISHERWOOD:  Actually, the other date that was important -- in the first paragraph, it talks in the middle about:

“...not later than five days before that date set forth in section 3 of the precedent agreements."


And I am going by memory here, but I think section 3, the date is May 22nd.  There is a date in May; I believe it is the 22nd.  And that date was amended, actually, with all of the shippers to the end of August, just because of where the 4, 11 hearing was, and the certainty was not there.


So we actually amended the date to the end of August. 


MR. THOMPSON:  August of what?  2009? 


MR. ISHERWOOD:  It would have been -- let me double-check.  And the first date was May 22nd.


MR. THOMPSON:  2009? 


MR. ISHERWOOD:  '09.


MR. THOMPSON:  Right.


MR. ISHERWOOD:  And it was amended to August 31, 2009. 


MR. THOMPSON:  Right. 


MR. ISHERWOOD:  I will say that the commitment vote did not happen before August of 2009, 31 of 2009.  And that has not been amended since.


MR. THOMPSON:  Right.  But I'm saying it happened in February of 2010, this resolution XD1.2, dated February 2010, just before Mr. Baker came before this Board and was putting down all the paper as having been authorized, that, by definition, in 3.14(b) is the commitment voting date.


So I am suggesting to you this document you produced, XD1.2, establishes that the voting date has taken place. 


MR. ISHERWOOD:  I think it does just the opposite, to be honest.


On the second page of that agreement at the top, as I had read previously, under section I, it specifically goes to the fact that it is not -- not a resolution to go forward.


MR. THOMPSON:  So what is Mr. Baker doing before the Board, telling us it is going forward? 


MR. ISHERWOOD:  It is going forward subject to the commitment vote, which at that point still required the condition precedents that show up in multiple agreements, but specifically the purchase and sale agreement. 


MR. THOMPSON:  All right.  Well, we will leave that for argument.


Just in terms of Union's understanding of what the result of the process that is before the Board and Dawn Gateway's acceptance of them meant, there is a document in Mr. Hughes' material.  It is the Union annual report, excerpts from it, and it is at tab 10.


Now, would I be correct in suggesting that an annual report, the contents of an annual report, is carefully reviewed by Union executives before it is released?


MS. ELLIOTT:  Yes, you would.


MR. THOMPSON:  Now, the letter that is attached to the annual report, it is dated March 17, 2010.  You will see that the second page of this excerpt at tab 10; right?


MS. ELLIOTT:  Yes, that's correct.


MR. THOMPSON:  And would that be the date that the report was released?


MS. ELLIOTT:  Yes, it was.


MR. THOMPSON:  And that is a letter from Ms. Dill, the president?


MS. ELLIOTT:  Yes.


MR. THOMPSON:  So by that time, we had the OEB approvals with respect to Dawn Gateway.  We had Dawn Gateway's disclosure that it is comfortable with them.  The quantum of the gain to be allocated to ratepayers is known.  Ms. Dill knows about the meetings that you're having with one shipper on March the 12th, and then subsequently with others; right?


MR. CAPPS:  I am not sure we can comment on whether or not Ms. Dill knew that or not.


MR. THOMPSON:  Okay.  Well, let me help you with that.


If you will go to --


MR. CAPPS:  I will take that back.  I believe that -- you are going to refer to the e-mails?


MR. THOMPSON:  That's correct, just to make sure we understand the sequence.


The Board rendered its decision on March 9th, and, according to the e-mail -- I will just try to find this for you.  Excuse me one moment.


I think if you go to tab 15 of Mr. Hughes' affidavit and you go in a bit, you will see Exhibit B-3-17.  It is in about four pages.


MR. CAPPS:  Yes, we see that.


MR. THOMPSON:  Yes.  This is Mr. Baker talking about a conversation he had with two unnamed people in this e-mail on March the 12th.


MR. CAPPS:  That's fair.


MR. THOMPSON:  And a copy of that e-mail went to the president, Ms. Dill; correct?


MR. CAPPS:  That's correct.


MR. THOMPSON:  So she was aware of all of that?


MR. CAPPS:  Yes.


MR. THOMPSON:  And so -- I will come back to some of the sequence there.


So as of March 17th, being aware of what was taking place in discussion with shippers, Union Gas Limited releases its annual report.  So I have the sequence correct, do I, Ms. Elliott?


MS. ELLIOTT:  Yes.


MR. THOMPSON:  And we find that the annual report discusses the sale of the St. Clair line at page 9?


MS. ELLIOTT:  That's correct, yes.


MR. THOMPSON:  And the annual report describes the application for the leave to sell in the first paragraph --


MS. ELLIOTT:  Yes.


MR. THOMPSON:  -- correct?  And then it describes, in the next paragraph, the joint venture of DTE Pipeline and Spectra, and it talks about the Board's November 2009 decision; correct?


MS. ELLIOTT:  Yes.


MR. THOMPSON:  And then it goes on and talks about the determination that the sale price should be -- for rate-making purposes should be set at a higher value; correct?


MS. ELLIOTT:  Yes.


MR. THOMPSON:  And then it talks about the ratepayer allocation of that amount, or the ratepayer credit of 6.4 million?


MS. ELLIOTT:  That's correct, yes.


MR. THOMPSON:  Then it says this:

"The OEB also directed Union Gas to record the effect of removing the assets, revenues and costs of the St. Clair Line from regulated operations in a deferral account for disposition later this year." 


So it would appear at that time Union Gas understood that these dollars were to be disposed of in 2010; correct?


MS. ELLIOTT:  At the time we wrote the annual report, it was our belief that the project would proceed, yes.


MR. THOMPSON:  Then in terms of conditions, if the sale was contingent on a whole lot of other conditions, then I suggest to you the annual report would have disclosed them?


MS. ELLIOTT:  Then I would disagree with you in that particular case.


This is Union Gas's annual report, and the purpose of this disclosure was to address the $6.4 million cost that was recorded at the end of 2009 as a result of the Board's approval of the sale of the pipeline, the conditions precedent that were talked about in terms of the partnerships, hearings on the leave-to-construct and the regulatory work, evidence that we had received from the Ontario regulator, the things that were needed to proceed with the project.


But it isn't or wasn't intended to be a complete statement on the -- what Gateway was doing with the project.


MR. THOMPSON:  Well, this report is entirely consistent with the evidence of Mr. Baker to the effect that, for regulatory purposes in Ontario, the sale was to be treated as completed when these two conditions that are described in the report were satisfied.


Would you agree with that?


MS. ELLIOTT:  For regulatory purposes, the accounting has been done on the basis of the Board's decision that the sale has been approved and the assets have been removed from rate base and the monies have been set aside as payable to the ratepayer.


MR. THOMPSON:  All right.  So we are back to:  What does the phrase "for regulatory purposes" mean?  And we will argue that.


Just to close this off, what Union had to say in this annual report was the sale of the St. Clair line is contingent upon DGP receiving OEB approval to construct the 17-kilometre section.  That was one condition; right?


MS. ELLIOTT:  That was one of the conditions, yes.


MR. THOMPSON:  The sale was also contingent on DGP receiving OEB approval for a new light-handed regulatory regime; correct?


MS. ELLIOTT:  Yes.


MR. THOMPSON:  Then it goes on:

"A hearing was held and a decision received from the OEB approving both of these items."


MS. ELLIOTT:  That's correct.


MR. THOMPSON:  I suggest to you that statement could not have been made without DGP expressing acceptance of the conditions that the Board had imposed and without being committed to the project; otherwise, it would have been disclosed in this report?


MS. ELLIOTT:  Again, the intent of this disclosure was to talk about the $6.4 million cost that the shareholder incurred at the end of 2009.


It wasn't a complete disclosure of the status of the Dawn Gateway project.


MR. THOMPSON:  Okay.  Now, in terms of when this business of outstanding conditions precedent first arose, I just want to nail down that in terms of the facts.


Dawn Gateway wrote a letter to the Board, I think it was April 19th, and I think it is in Mr. Kitchen's affidavit back in December.  I have it as Exhibit D.


MR. CAPPS:  Sorry, sir, did you say E as in "echo"?


MR. THOMPSON:  I have D as in "doctor".


MR. CAPPS:  D.


MR. THOMPSON:  Maybe -- sorry, maybe you are right.  Is it D or E?  The April 19th letter.  I may have this...


MR. CAPPS:  I believe you are right.  It is D.


MR. THOMPSON:  It is D?  Okay.


MR. SMITH:  It is Exhibit D to Mr. Kitchen's affidavit.


MR. THOMPSON:  Right.  So that letter talks about agreements to delay and so on, but there is no reference in there to outstanding conditions precedent; would you agree with me?


MR. CAPPS:  I would agree that the letter does not mention anything about condition precedent.


MR. THOMPSON:  All right.  And then there were some questions asked at a technical conference.  They were asked of Ms. Elliott about this, and I just want to draw the Board's attention to the transcript.


It is at tab 16 of Mr. Hughes' affidavit.


I won't go through this in great detail, but it is at page 18 we start talking about the Board Staff IR 8, which attached the annual report for 2009.


Do you see that, Ms. Elliott?


MS. ELLIOTT:  I do, yes.


MR. THOMPSON:  And the discussion went on about that, about conditions precedent.


Then over at 21, there is a discussion between Mr. DeRose and Mr. Smith.


And then you came in and said, starting at line 18:

"Yes, the St. Clair Line is a Union asset and the agreement was with -- between Union and Dawn Gateway to purchase the asset."


Mr. DeRose said:

"Right.  And so I presume that since it is in your annual report, Union would know what conditions precedent have to be met to close the sale on its own asset?"


And you said:

“Yes.  These are the two conditions precedent to close the sale on this asset."


He said:


"Thank you."


And it was left there.


And then that was on July 9th and on July the 23rd, the first mention we have of these conditions precedent is in a letter from Mr. Ripley that we will see at tab 17 of Mr. Hughes' affidavit; correct?


MS. ELLIOTT:  That's correct.  Subsequent to the technical conference, there was a correction to the transcript to include the other conditions precedent that were in the purchase sale agreement.

MR. THOMPSON:  Now, in this letter, it said:

 "It is Union's understanding that conditions have not been waived, satisfied or complied."


What does that mean?


MS. ELLIOTT:  At the time, we understood the conditions, those other conditions precedent, hadn't been met.


MR. THOMPSON:  Was that just based on Union's review of the contract?


MR. CAPPS:  I'm sorry, can you clarify your question, please?


MR. THOMPSON:  Yes.  I was asking -- this is a Union letter, talking about Union's understanding.


I'm trying to find out what that means, and what is the source of the understanding.


MR. CAPPS:  I think the understanding there is that those three -- those conditions precedent have not been met.


MR. THOMPSON:  All right.  Well, were you involved in this, sir, at this time?


MR. CAPPS:  I was in my current position at that time.


MR. THOMPSON:  Which is with Union or Dawn Gateway, or both?


MR. CAPPS:  With both.  As of the date of this letter, I would have been in both positions.


MR. THOMPSON:  Were you involved in the compiling of this letter?


MR. CAPPS:  No, I was not.


MR. THOMPSON:  All right.  So you don't what the word "understanding" means?


Ms. Elliott should, because this was a clarification of her answer.


MS. ELLIOTT:  And it would be my understanding that we had no evidence that those conditions had been met.


MR. THOMPSON:  Well, did you have any evidence from Dawn Gateway that they had not been satisfied?


There is nothing in this material that Dawn Gateway says:  These things are outstanding and we're insisting on them.


All the evidence points to the contrary.


MR. SMITH:  With respect, the factual premise for that is wrong, based on the resolutions themselves, which provide there is no notice to be given to Union.


So if you...


MR. THOMPSON:  Sorry, I missed that.  Could you repeat it, please?


MR. SMITH:  The resolution XD1.2 --


MR. SOMMERVILLE:  Your microphone, Mr. Smith.


MR. SMITH:  The resolutions -- I just object to the factual premise, because I think it is incorrect based on the documents XD1.2 and 1.3, which both provide -- or certainly 1.2 provides that notice is not to be given to Union.


MR. THOMPSON:  All right.  Well, let's move on.


Now, let's move to the other branch of this, your position about actual sale being determinative, and the position that Union Gas Limited could do nothing to force the sale.


And the way I look at this -- and my questions will be framed in this way -- I look at Union Gas Limited as a seller.  Had it been an arm's-length seller to the pipeline company, Dawn Gateway, I suggest to you, given Union Gas Limited's obligation to its ratepayers, its own annual report as to what conditions were outstanding, that it would not roll over and say no waiver had taken place.


It had a lot of ammunition to say the deal should go through, but Union didn't do that; is that correct?


MR. CAPPS:  The way I would characterize that is that Union was -- had a purchase and sale agreement with Dawn Gateway, and that would have been the regulated business.  We had -- the unregulated portion of the business was a shipper on Dawn Gateway.  And that there were certain conditions that would need to be met in order for the sale to occur, and those conditions were not met, in a binding agreement between the regulated entity and Dawn Gateway.


MR. THOMPSON:  All right.  Well, there were two regulated companies by this point in time.  One was Dawn Gateway, OEB-regulated.  The other was Union Gas Limited.


And did Union give any thought to coming to the Board before doing anything, before saying there is no waiver?  Did it give any thought to that, seeking prior Board approval for its actions?


MR. CAPPS:  The decisions that were made were made at the Dawn Gateway level between the two owners of Dawn Gateway, based on the feedback that we got from the market.


So I am not sure what we would have needed to do with the Board.


MR. THOMPSON:  All right.  Let's turn, then, to the decisions that were made at the Dawn Gateway level, as you say, and Union's role in those.


And I believe this will take us to -- primarily to Exhibit E, 2.4, again confidential.


I will try and get this in sequence so the Board can follow this.


In the prefiled evidence that Union filed back in April of 2010 and in evidence that's been filed subsequently, it says several shippers approached Dawn Gateway.  It says that on more than one occasion.  Would you take that, subject to check?


MR. CAPPS:  It's my understanding that we've said it was one shipper that approached initially.  I am not sure if we said it was multiple.  If there is somewhere in the evidence, if you could point it out to us?


MR. THOMPSON:  Well, sure.  I can do that for you.


MR. CAPPS:  If we said it before, I know we certainly clarified it in the most recent filings in Exhibit E's filing and that one shipper did approach us.


MR. THOMPSON:  All right.  Well, I will just give you one reference to where it is used and I can give the others later.


If you go to tab 13 of Mr. Hughes' affidavit and you go to page 23 of 26, lines 7 and 8, you see:

"Shortly after the release of the Board's decision, several of the shippers requested that construction be delayed."


MR. CAPPS:  Sorry, what page are you on again, sir?


MR. THOMPSON:  Sorry, page 23.


MR. CAPPS:  Okay, I'm there.


MR. THOMPSON:  You will find the same phrase used 

in -- I think it is Mr. Kitchen's affidavit and perhaps in the most recent filing.


But in terms of the sequence of all of this, just so we can nail that down, if you go to tab 15 of Mr. Hughes' affidavit, there is the March 12th e-mail from Mr. Baker; correct?


MR. ISHERWOOD:  Correct.


MR. CAPPS:  Yes.


MR. THOMPSON:  That's the -- he's described on page 2 of the vice president business development, storage and transportation of Union Gas Limited; correct?


MR. CAPPS:  You're talking about the signature block?


MR. THOMPSON:  Yes.


MR. CAPPS:  Yes.


MR. THOMPSON:  But he also was co-president of Dawn Gateway?


MR. CAPPS:  At that time, yes.


MR. THOMPSON:  All right.  So he had two hats, a Dawn Gateway hat and a Union Gas hat?


MR. CAPPS:  I think that's fair.


MR. THOMPSON:  Right.


Then the following -- just to get the sequence straight, following that e-mail - and we have to now go to the confidential documents brief, and I believe it is tab 3 - there's a letter of March the 26th, 2010 that you signed, Mr. Bering.


MR. BERING:  That's correct.


MR. THOMPSON:  This is going out to anchor shippers.  Then following that, there's a PowerPoint for a March 30, 2010 presentation to shippers; am I correct?


MR. BERING:  Yes.


MR. THOMPSON:  And then following that, we have, back at tab 15, the March 31, 2010 e-mail from Mr. Baker again to Mr. Isherwood and Mr. Priestley and to Mr. Capps?


MR. BERING:  Yes.


MR. THOMPSON:  That is summarizing, as I understand it, the effect of the agreement -- the effect of that meeting, sorry, that was held on March 30th?


MR. CAPPS:  I would say it is summarizing the outcome of that meeting.


MR. THOMPSON:  Thanks.  So with that background, we can then go to our E2.4, and what we've done in the preamble here is to describe those documents that I have just taken you through; correct?


MR. CAPPS:  I'm sorry, you took us through a lot of documents.


MR. THOMPSON:  Go to E2.4, page 1.  The first thing I refer to are the two e-mails at tab 15.  I have taken you to those.


MR. CAPPS:  Yes.


MR. THOMPSON:  And then I took you to the confidential documents, when one was your letter of March the 26th and the second was the PowerPoint presentation.


MR. CAPPS:  Okay, I follow you.


MR. THOMPSON:  Okay.  And then we go on and pose some questions about this rush to amendment, is the way I characterize what was going on here.  And we asked at -- excuse me one moment -- at subparagraph (c) confirm that one shipper approached Mr. Baker and Mr. Cianci, as stated in the PowerPoint presentation.  That's correct?


MR. CAPPS:  Yes, I see that.


MR. THOMPSON:  And that happened, if I read the e-mails correctly, on March the 12th; am I right?


MR. BERING:  No.  I think the one shipper approached myself.  So I think we answered that question as though the one shipper did approach Dawn Gateway, and then I believe the e-mail from March 12th actually talks about Mr. Baker and Mr. Cianci being on the phone with two of the shippers.


MR. THOMPSON:  So you are saying the...  Well, no.  I think this is getting confusing.


MR. SOMMERVILLE:  Mr. Thompson, the earlier evidence was to the effect that there was an initial contact by one shipper and that was -- the decision was taken to call all of the shippers at that point.


MR. BERING:  That is correct.


MR. SOMMERVILLE:  Does a lot turn on that distinction, as to whether they all communicated at the same time or whether there was a sequence?


MR. THOMPSON:  Well, I think it does have some significance, Mr. Chairman.


MR. SOMMERVILLE:  In which case I think the basis is there for you to ask that question without establishing this highly detailed record.


MR. THOMPSON:  All right.


MR. SOMMERVILLE:  You may just want to put the question.


MR. THOMPSON:  I was confused by the evidence that was given this morning, because I thought it was inconsistent with the evidence that had been provided by way of interrogatory response.


Let me just try and nail this down.  The e-mail of Mr. Baker of March 12, 2010 notes two names that are blacked out.  Do you see that?  This is at tab 15, Exhibit B3.17.


MR. CAPPS:  Yes, we see that.


MR. THOMPSON:  All right.  Then at the bottom, it says:  DTE take the lead to arrange a meeting of all four non-owner shippers to discuss exit plan.


I took it from this e-mail that the conversation was with two representatives of one shipper.  Am I mistaken?  You have the names in front of you.


MR. ISHERWOOD:  I believe it was two different shippers.


MR. THOMPSON:  All right.  So you were saying that, then, in the PowerPoint, where it refers to one shipper, that is a reference to a different approach?


MR. ISHERWOOD:  I think it's a bit of -- it's a bit of a timing issue here.  So Mr. Bering can chime in here, but one shipper approached Mr. Bering and kicked off the train down the tracks.


But one shipper approached Mr. Bering, and then it was a day or maybe two days later Mr. Baker and Mr. Cianci talked to, at length, two of the shippers while, in parallel, Mr. Bering was talking to the remaining two shippers.


MR. THOMPSON:  Okay.  So are any of these shippers 

affiliates of Union or DTE?


MR. ISHERWOOD:  No.


MR. BERING:  No.


MR. THOMPSON:  The ones that spoke to you, Mr. Bering, or the ones that spoke to Mr. Baker and Mr. Cianci?


MR. BERING:  No.


MR. THOMPSON:  All right.  So when I asked in my question (c):

"Confirm that only one shipper approached Mr. Baker and Mr. Cianci as stated in the PowerPoint presentation for the March 30, 2010 meeting, whereupon DGLP then took the initiative to poll all customers with respect to termination."


The answer I got was:

“Confirmed.  DGLP was initially approached by one shipper, which asked if DGLP would consider terminating the project.  As a result of this request, DGLP approached the other shippers.  The other shippers had similar market concerns as those expressed by the first shipper."


So that is the evidence.  So I take it, then, that the March 12 e-mail is DGT approaching these other two shippers?


That is the only way it can be consistent with this response. 


MR. ISHERWOOD:  Correct me if I am wrong here, but of the two shippers that Mr. Baker and Mr. Cianci talked to, one of them was the one that first approached Mr. Bering. 


MR. THOMPSON:  All right.  But the answer I got in the undertaking is indicating, after that initial approach, Dawn Gateway then took the initiative to consult the others. 


MR. ISHERWOOD:  So Mr. Cianci and Mr. Baker called the second of the two shippers they talked to, and Mr. Bering contacted the other two remaining shippers. 


MR. THOMPSON:  So this --


MR. ISHERWOOD:  All as employees of Dawn Gateway or representatives of Dawn Gateway. 


MR. THOMPSON:  Well, we can argue about that.  But in any event, I have it straight now that the e-mail of the 12th was initiated by Mr. Baker -- the call was initiated by Mr. Baker and Mr. Cianci.


MR. ISHERWOOD:  The first call to Dawn Gateway was not initiated by Dawn Gateway, it was initiated by the shipper.


MR. THOMPSON:  I understand that.  That was to Mr. --


MR. ISHERWOOD:  That was to Mr. Bering.  Then Mr. Cianci and Mr. Baker would have called and arranged to talk to the other two shippers. 


MR. THOMPSON:  Okay.  And why would they be so enthusiastic to delay this project? 


MR. ISHERWOOD:  I think at that point in time it was really one of discovery.  It was pure shock that the market was coming to us, saying the project wasn't justified from an economic point of view.


MR. CAPPS:  When you say "they" are you talking about the shippers?


MR. THOMPSON:  No.  I am talking about Mr. Baker and Mr. Cianci.


One shipper had called you.  You had five contracts, ironclad.  Why would the pipeline company take it upon itself to promote a delay? 


MR. BERING:  I don't think we were promoting a delay.  As Mr. Isherwood said, I think we were trying to discover where the marketplace was at.  We got approached by one customer.  We wanted to find out if this was a market condition, or a condition that had changed with that one customer.


MR. THOMPSON:  So there is one discussion between Mr. Baker and Mr. Cianci on the 12th. 


And as a result of that, there are options being identified, and within days, you were drafting amendment agreements and they're available for distribution to shippers by the 26th of March.  A meeting is laid on for the 30th, and the big push was to get unanimous agreement to delay, with Union just standing back and sitting on its hands?


MR. ISHERWOOD:  I characterize it differently, actually.


As we represented to this Board, we had a pipeline order that was valid until March 11th, and that pipeline order would have allowed us to meet an in-service date of November the 1st.


When the customers came to us on March 10th -- and this e-mail, I think, is March 12th -- the pipeline order that we had a free out on on the 11th, we actually exercised our right to get out of. 


But as we said even in the presentation, if one shipper wanted to go ahead, we would proceed.  Our plan was to proceed.


So immediately after the 11th, we went into an RFP for a second order on pipe to try and preserve a November 1st in-service date. 


And there was a mill that we had another agreement with, similar to the first one, that we had until April the 8th to have a free out. 


So we had very limited time.  We had less than a month at this point in time to get confirmation from the four shippers whether to proceed or not.  And we had to keep the option to build alive, which was very difficult with the very short notice and with pipe being a critical item. 


MR. THOMPSON:  Union Gas Limited had a contract with the Dawn Gateway, right? 


MR. ISHERWOOD:  We did.


MR. THOMPSON:  And had it done -- had it not agreed to an amendment, then Dawn Gateway would have had to build; correct? 


MR. CAPPS:  No, that's not correct.


MR. THOMPSON:  Why isn't that correct? 


MR. CAPPS:  Because in order for Dawn Gateway to move forward, you need a commitment vote from Spectra and from DTE.
And that had not -- that had not occurred.


Again, when Union -- was not part of the four shippers, it was -- for various reasons.  One, we were confident what the shippers would not have deemed Union to be unbiassed.


And again, this would be the unregulated entity.  The regulated entity is the one that would be selling the pipeline.  The unregulated entity is the one that had the contracts with Dawn -- the contract with Dawn Gateway. 


But it was clear that the other four shippers would not deem Union Gas to be unbiassed, given the fact that they were related to or an affiliate of one of the owners. 


MR. THOMPSON:  Well, Union Gas Limited is the party to the contract, to the shipping contract.


It is also the party to the sale contract; correct?  It is the corporation?


MR ISHERWOOD:  That's correct.


MR. CAPPS:  I believe that is correct, subject to check.


MR. THOMPSON:  Right.  So the corporation has certain obligations, including obligations to utility shareholders.


In the -- that in the slide presentation that was presented to the shippers, it says if one shipper wants service, the project will go ahead.


MR. CAPPS:  It also eliminates Union from that discussion. 


MR. THOMPSON:  Yes, but my question is:  Why would Union wants to eliminate itself from that right, when it supposedly wants this thing? 


MR. CAPPS:  I think --


MR. THOMPSON:  It was an arm's-length company, wanting this pipeline.


MR. CAPPS:  I think you have to look at the -- I'm sorry to interrupt you, sir. 


I think you have to look at the fact that we have longstanding relationships with the four shippers. 


Additionally, as you know, and I think as we've discussed in prior hearings, that this is an at-risk pipeline, and one of the big risks is decontracting risk and the fact that -- or recontracting risks, I should say, and the fact that once we -- you know, five- and seven-year terms are up on these contracts, we have to renegotiate these contracts with the very shippers that if we were to force them into a -- or if -- or try to force them into moving forward, we would have to negotiate with those shippers at some point in the future, which increases that recontracting risk, even if we had the ability to do so, which I would tell you that we didn't. 


MR. THOMPSON:  Well, you certainly had -- Union Gas Limited had a lot of leverage here, and what it decided to do was just sit down and let things go for three million -- well, for an amount of money that it had calculated for costs.


MR. ISHERWOOD:  Those were actually Dawn Gateway costs.


MR. THOMPSON:  Well, that's fine.  I don't care whose costs they are.  They included --


MR. SOMMERVILLE:  Does that number have to come out of the record?  Let's take --


MR. SMITH:  No.  No, it's fine.  That's fine. 


MR. SOMMERVILLE:  All right. 


MR. THOMPSON:  Well, it included, as I understood it, so-called third-party costs? 


MR. ISHERWOOD:  Again, they were costs of Dawn Gateway, not Union's. 


MR. THOMPSON:  All right.  But the purchase price for the pipeline would have been a Dawn Gateway cost. 


MR. ISHERWOOD:  If the project was going ahead, it would be a cost.


MR. THOMPSON:  Well, or if the conditions has had been waived or if Union, in its position as a shipper, said:  I'm prepared to roll over here, but not without some coverage for that item, because Union Gas Limited is on the hook for that, based on the Board's Decisions.


It had the opportunity to take that position; would you agree? 


[Witness panel confers]


MR. CAPPS:  I will be honest with you, Mr. Thompson, I'm not sure we're following you.  So I have a hard time agreeing to something that I really don't follow.


MR. THOMPSON:  Union Gas Limited, as a shipper on the Dawn Gateway pipeline, had a right to have the pipeline built on the 'one shipper wants it, it will be built' concept?


MR. CAPPS:  No, that's not correct.  As the presentation states, the one shipper concept was under the guise that Union was eliminated from that discussion, because, again, we're confident that we probably could not have come to any kind of agreement, because shippers would have deemed Union Gas to be unbiassed -- or to be biassed, excuse me.


MR. THOMPSON:  Well, why wouldn't Union as an arm’s -- if it was in an arm’s-length position, it would be entitled to that; right?  Contractually they had that right?


MR. CAPPS:  Again, and I know --


MR. THOMPSON:  It gave it up, is what you're telling me?


MR. CAPPS:  I am not sure that we gave up anything, sir.


MR. ISHERWOOD:  I think the other relevant point is, to the extent that Union Gas did want to proceed and therefore did not -- there was no assurance that DTE, as being a partner in the project, would have voted in favour of the commitment vote.  They have taken a pretty strong signal from the market participants that the market was not supporting the project.


MR. THOMPSON:  Well, let me move on to just a few more questions here and I will wrap this up.


This is moving to question 3 in the Board's procedural order and your response in -- I think it is E2.8.  You also should have your finger on Exhibit E1.1, as well, just as I run quickly through these.


The Board's questions asked if you were ordered to dispose of these deferral accounts.  You say you propose to align them with the disposition of its 2010 delivery-related deferral account balances.


Does that mean clearance on July 1, 2010?


MR. ISHERWOOD:  You're at 2.8?


MR. THOMPSON:  E2.8, yes.  This is probably Ms. Elliott, but...


MS. ELLIOTT:  Sorry, could you repeat the question again?


MR. THOMPSON:  Yes.  Well, the Board's question 

asks -- the answer to the first issue was no:

"As of what effective date should the deferral accounts 179-121 and 179-122 be disposed?"


And you say in the answer:  Be proposed to align that the disposition -- align that disposition with the disposition of its 2010 delivery-related deferral account balances.


And my question:  Is that July 1, 2011?


MS. ELLIOTT:  Yes.


MR. THOMPSON:  That is the clearance date we're talking about?


MS. ELLIOTT:  If the Board orders disposition of these deferral accounts prior to the sale taking place, we would propose that they be incorporated into the same disposition as the 2010 deferral account balances, which would be July.


MR. THOMPSON:  So that application would come forward soon, I imagine.  It would be targetted for a July 1, 2011 clearance date?


MS. ELLIOTT:  Yes, assuming we get the application in soon, it would be that quarter's rate change.


MR. KITCHEN:  And assuming we have a Board decision that would allow us to dispose of them on July 1st.


MR. THOMPSON:  And then what are the amounts in the accounts as of that date?  You have given -- in answer (b) of my question, you only give the amounts to December 31, 2010.


So I take it there would be some additional dollars for interest to July 1, 2011; am I correct?


MS. ELLIOTT:  I believe we accrue interest until the date of the Board order for disposition, yes.


MR. THOMPSON:  Then in terms of the allocation to rate classes, you describe that by maintaining consistency with prior allocations.  And I think the allocation method, if I am not mistaken, shows up in your response to E1.1.  Am I correct the allocation factors are shown there?


MS. ELLIOTT:  E1.1 is the allocation of the balance in deferral account 179-121 of 6.4 million.


MR. THOMPSON:  Right.


MS. ELLIOTT:  The same allocation applies to the $1 million, but that response is at Exhibit E1.4.


MR. THOMPSON:  All right.  Thanks.


Then the question, in terms of (d) was:

"Does the St. Clair Transmission Line remain in Union Gas Limited's rate base?"


You refer back to E1.9 and 10; correct?


MS. ELLIOTT:  That's correct.


MR. ISHERWOOD:  That's correct.


MS. ELLIOTT:  We actually took the asset out of rate base at the time we received the decision from the Board approving the sale, which was in December of 2009.


MR. THOMPSON:  Okay.  And you state that, I believe, in the response to E1.9.  Maybe it is somewhere else, but...


MS. SEBALJ:  I believe it is E1.7.


MR. THOMPSON:  E1.7?  Yes, sorry, E1.7.  I have it noted here somewhere.


MS. ELLIOTT:  Yes, that's correct.


MR. THOMPSON:  So just to track that through, so do I understand that as of January 1, 2011, the 5.2 million is out of rate base and the $1.2 million is out of cost of service?


MS. ELLIOTT:  The 5.2 is out of rate base.  The $1.2 million -- and by association the costs associated with that $5.2, are not in the utility cost of service.


And as the revenue is collected from customers, because rates haven't been changed, that is being deferred payable back to ratepayers during the year.


So the 1.2 payable back to ratepayers will be recorded by the end of the year.


MR. THOMPSON:  But just in terms of the IRM implications of all of this, am I correct that the way you have done this, by taking it out based on the Board's decision, approving the sale, that the utility profits will be higher by $1.2 million in each of the years 2010, 2011 and 2012?


MS. ELLIOTT:  No, that is not the case, because the revenues that we're collecting from customers, the rates are based on the $1.2 million being included in those rates.


We have actually set that revenue stream aside as payable back to the ratepayer.  So the revenues have had that amount taken out, and, by taking the rate base out of utility rate base, we also have taken the costs out.


So the utility statement in 2010 and 2011 has been -- this transaction has been reflected in the utility statement, as if the sale has taken place. 


MR. THOMPSON:  All right.  So if the Board disposed of this application in accordance with the way you have accounted for it, we would get the money?


MS. ELLIOTT:  What hasn't happened yet is the sale, which is -- would be the proceeds for the sale of the asset to Union Gas.


But all the payables are being recorded, to the benefit of the ratepayer, until that sale takes place. 


MR. THOMPSON:  So what's in the deferral account, for example, of 122, I think, it would be the equivalent of the 1.2 million, right? 


MS. ELLIOTT:  So in deferral account 179-121, that amount, that amount of $6.4 million takes us up to March 1st, 2010. 


MR. THOMPSON:  Sorry, I have the wrong account.


MS. ELLIOTT:  And then from that point forward, 179-122 captures the revenues to be refunded to ratepayers from March 1st to December 31st, 2010 and that transaction -– that accounting is ongoing until the amounts can be taken out of rates permanently.


MR. THOMPSON:  I understand, but it is the equivalent of the 1.2 million per year?


MS. ELLIOTT:  Yes.


MR. THOMPSON:  So we've got that recorded in a deferral account, but you are also -- as I understand what you're saying -- adjusting something on the utility side to reflect that 1.2 as already having been taken out?


MS. ELLIOTT:  The deferral accounting removes the revenue.  And in order to avoid including the costs in the utility earnings sharing calculation, we had to remove the costs from the utility earnings. 


MR. THOMPSON:  I think I have it.  All right.  Now, my last question really relates to not so much what I think is not a ratepayer risk, but it is the situation with respect to the pipeline and its anchor shippers.


My understanding is everything is on hold now for the possibility of a November 2012 in-service date?


MR. ISHERWOOD:  It is on hold pending market support to go forward.


There is a situation we can create where we can get some volume flowing earlier than November 12th, but in terms of the full construction and full pipeline, full demands, it would be November 1, 2012. 


MR. THOMPSON:  What is the situation that can emerge where you could get something flowing before? 


MR. ISHERWOOD:  Well, what happens with the St. Clair Line today is we can actually sell capacity to Dawn by using a displacement into Sarnia. 


So the St. Clair Line does have a feed into the Sarnia Industrial Line, and we can sell up to 200,000 gJs per day today, by essentially having gas come in from MichCon, cross the river, the St. Clair River, into that St. Clair line, and it does join into the Sarnia Industrial Line.


It can't actually physically get to Dawn, but by displacement or by exchange, it can get to Dawn.  I think we talked about that in earlier cases.


So we can potentially flow some volumes in November of 2011 to get some shippers started, but we wouldn't have the full capacity of the 360 until we build in 2012.


MR. THOMPSON:  Well, I think you're talking with your Union Gas hat on, if I am not mistaken.


MR. ISHERWOOD:  Sorry?


MR. THOMPSON:  You are speaking on behalf of Union Gas?  Or Dawn Gateway? 


MR. ISHERWOOD:  On both.  So if Union Gas -- if the shippers supported starting in November 1 of 2011, then we could effect the sale of the St. Clair Line, knowing that we would be constructing Bickford-to-Dawn, the pipeline portion, in the summer of '12.


But Dawn Gateway as a corporation, as a path of the pipeline, could start this November, potentially. 


MR. THOMPSON:  All right.  And under that scenario, then, when does the deal close, the purchase? 


MR. ISHERWOOD:  It would close some time in late third quarter, early fourth quarter.


MR. CAPPS:  It is dependent on the negotiations with the shipper. 


MR. ISHERWOOD:  It definitely requires the market support. 


MR. THOMPSON:  All right.  But the leave-to-construct certificate or order approving it has a construction condition that expires December 31, 2011?


MR. ISHERWOOD:  That's correct.


MR. THOMPSON:  Is that right?  So under the November '12 in-service date, will construction commence in 2011? 


MR. ISHERWOOD:  If we could get the pipeline flowing this November, then we would do some construction, but likely this fall, early winter.  So it could still potentially -- construction start in 2011.


But as you know, this project has lots of twists and turns.  But it is certainly a possibility.


MR. THOMPSON:  Finally, under the amended precedent agreement, can any one shipper call for construction?


MR. CAPPS:  I think -- think that requires unanimous vote by the three shippers. 


MR. ISHERWOOD:  I think to the extent that other markets became available and one shipper wanted it to go forward, but it's really at that point looking at what is the total market commitment to the pipe.


So there could be a situation where five new shippers come in and only one of the existing three want to continue, and there may be enough at that point to go forward. 


MR. THOMPSON:  Well, what sort of subscription do you need?  Fifty percent?  Forty percent? 


MR. ISHERWOOD:  Again, there's not really a defined, bright line in the sand on that.  It is going to depend on rate and term and volume commitment.


MR. THOMPSON:  Under the amended agreement Union has, can it, on a one-shipper basis, call for construction? 


MR. ISHERWOOD:  I don't believe they do. 


MR. THOMPSON:  All right.  Thank you very much. 


Those are my questions, sir.

Procedural Matters:


MR. SOMMERVILLE:  Thank you.  The Board will break at this point for lunch.  We will break until quarter to 2:00.


Mr. Quinn, do you have -- can you give us some idea as to the timing side of it?


MR. QUINN:  Yes, sir.  I am going to try to cobble together my cross-examination.  Mr. Thompson ably covered a lot of it.  But I would look to the order of 30 minutes to an hour, depending on responses, and if necessary, undertakings, if that would keep us moving today. 


MR. SOMMERVILLE:  Okay.  And Board Staff? 


MS. SEBALJ:  We are in a similar position.  I had probably about 20 minutes to a half an hour, but that has probably been shortened to 15 to 20 minutes.


MR. SOMMERVILLE:  Thank you.  Mr. Smith, we will give you the option, depending on when we finish today, but I would like to give you the option as to whether you want to proceed with oral argument today, or whether you would like to do written argument.  So you can keep that in mind over the lunch hour. 


MR. SMITH:  Thank you.


MR. SOMMERVILLE:  And the Board is contemplating written argument for the remainder of the process, and then a reply, a written reply from the applicant. 


So we will reconvene at quarter to 2:00.  Thank you very much.


--- Luncheon recess taken at 12:43 p.m. 


--- On resuming at 1:55 p.m.


MR. SOMMERVILLE:  Thank you very much.  Please be seated.


Mr. Quinn, the Board apologizes for being a little late, but as some of the parties will know, we have a new chair at the Energy Board and today is her first day.  So we were meeting with the Chair and that explains our lateness.


MR. SMITH:  As Members of the Panel know, sometimes that happens.


[Laughter]


MR. SOMMERVILLE:  But not very often.

Cross-Examination by Mr. Quinn:


MR. QUINN:  Thank you, sir.  Hopefully I used that time wisely as I was still trying to put together a cross-examination that hopefully we will be able to stay on the record, and I will ask Mr. Smith to let me know if there is anything that he believes we should set aside as we go.


Mr. Thompson covered a lot of this, so I am going to go through it as best I can without numbers and, to the extent I can, not try to go over ground that has been well travelled.  But interestingly enough, as Mr. Isherwood alluded to this morning, we have had a lot of twists and turns on this road, and this may be our final opportunity to understand the full record before the Panel decides on the issues in front of it today.


So I want to start, as best I can, through this process in understanding some of the chronology that Mr. Thompson was going over this morning, but there was a new piece of information came to me that I hadn't seen previously, and it came from Mr. Bering, that the initial phone call was actually received by Mr. Bering, as I understand it, on March 9 or 10th?


MR. BERING:  That's correct.


MR. QUINN:  So I appreciate that we -- time has passed, but I guess I am wondering, can you substantiate that date in any way to be able to tell us what date that phone call came in on?


Was there an e-mail or some correspondence that would have come out of that?


MR. BERING:  I don't believe so.


MR. QUINN:  Okay.  So obviously with a pending project, which has just obviously had regulatory approval very recently, how did you treat that information?  What was done with that information?


MR. BERING:  I think, as I said this morning, it caught us by surprise, because we didn't have any indications from the market, prior to that, that there was, you know, a problem with the market support.


So we talked about it internal, the DTE, very quickly contacted our partners at Spectra, and decided that the best course of action was really to find out if this was the entire market that was -- had changed on us, or whether it was this one customer.


MR. QUINN:  And how was that contact effected, if I may ask?


MR. BERING:  It would have been phone calls.


MR. QUINN:  Okay.  So we have a date of March 9th or 10th, but preceding the March 12th e-mail that Mr. Baker wrote on behalf of a meeting that he had with two of the shippers, as now we understand this morning?


MR. BERING:  Yes.


MR. QUINN:  Is that accurate?  Thank you.


So as we understand from information that has been provided in this most recent proceeding, there were discussions held with shippers, and while some of those might have been phone call discussions, can I presume that the March 26th letter from you is the only correspondence, official correspondence, from Dawn Gateway to its shippers?


MR. BERING:  With regards to this issue, yes.


MR. QUINN:  Yes.  So there were no e-mails that were transferred between the parties?


MR. BERING:  Oh, I don't know the answer to that.  We've not done a search for e-mails at DTE, I guess.


MR. QUINN:  I guess I was presuming that and I was just checking my understanding, because in the proceeding in which this has flowed from, which was 2010-039, in the interrogatory asked by CME, it said:

"Please provide copies of all documents and all e-mails exchanged between DGLP and any of its shippers that asked to delay the construction of Dawn Gateway and Dawn Gateway Limited Partners' responses to those requests."


MR. BERING:  I was not aware of that.


MR. QUINN:  Is that something that you would be willing to undertake to see if you could produce for us, to make sure?  If there aren't any further, we would be satisfied by that, but I guess if you believe a search hasn't been done as the marketing agent, I think that would be appropriate.


MR. SOMMERVILLE:  What turns on it?  What turns on it, in terms of what the Board has to decide here?


MR. QUINN:  What I guess I am trying to understand, Mr. Sommerville, is the course of events that led from March 9th to March 30th, which I am just coming to.


We have some records of the meeting.


MR. SOMMERVILLE:  Why don't you ask them?


MR. QUINN:  Sorry?


MR. SOMMERVILLE:  I have some difficulty in asking the witness to embark on an e-mail search that goes back over a year.


MR. QUINN:  Okay.


MR. SOMMERVILLE:  I don't know how productive it would be, and I really don't know what its genuine probative value is going to be for us, unless you are able to tell me there is some important element that you think may have occurred within that period that you want to confirm or explore.  If there's some element you think is germane to the question that is before the Board about the disposition of these accounts, that is what I want to hear before I ask the witness to do that.


MR. QUINN:  To respect your concerns, sir, I will proceed, and then come back to that question, if that is helpful.


MR. SOMMERVILLE:  Fair enough.


MR. QUINN:  With direction by Mr. Sommerville, I would like to then turn to March 30th.


There was a meeting held obviously with the vested stakeholders to talk about what alternatives were going to be presented.


And clarity is starting to be shed this morning on that meeting, but can I ask who was present at that meeting that was either from Dawn Gateway or Spectra?


MR. BERING:  I believe there is an IR that answered that question.  The parties that were present were the -- from Dawn Gateway was myself and Pete Cianci from DTE, and Steve Baker and Glen Priestley from Dawn Gateway.


MR. QUINN:  From Dawn Gateway.  Was there a Union Gas representative?


MR. ISHERWOOD:  There was not.


MR. QUINN:  So Mr. Baker was there in his role solely as Dawn Gateway?


MR. BERING:  Yes.


MR. QUINN:  So Union Gas is a shipper, and in one respect you have described the fact they could be considered in conflict because of the parental relationship.


But who made the decision to disclude Union Gas?


MR. BERING:  We made that decision before we sent that letter and that presentation to the four other customers.  I think it is laid out in that cover letter and in the presentation itself.  So it was prior to March 26th.


MR. QUINN:  Okay.  Once again, I would ask:  Who would be the making that decision?  Who made that decision?


MR. BERING:  I believe it was the four -- I believe it was the Dawn Gateway members.  It was myself, Pete Cianci, Steve Baker that were involved in drafting that letter and that presentation.


MR. QUINN:  Okay.  I guess what I was trying to understand and trying address in that flow between March 9th and March 30th, in the original leave to sell -- and you can accept this subject to check, but in the reply argument which Union presented, it says, in Union's view, its obligation is to provide service at just and reasonable rates and to act in the interests of its customers.


So what I am trying to understand is:  Who was representing the ratepayer interests in these deliberations?


MR. ISHERWOOD:  I believe -- I haven't read recently, Mr. Quinn, the reference you made on the argument, but just hearing it just a moment ago, that would be from the perspective of Union Gas as a seller of an asset.


In terms of the shipper meeting, the two asset companies, MichCon and Union Gas, neither one was represented from the asset side of the business.


The only people at the meeting were actual shippers.


MR. QUINN:  So would you agree, Mr. Isherwood, like -- I skipped over the reference, but that is in paragraph 81, page 35 of your reply argument, if you want to take that subject to check.


But consistent with Union Gas's position in the matter, would you see them as a vested stakeholder in the outcome of these deliberations? 


MR. ISHERWOOD:  We were not invited to the meeting.  The meeting was testing the market, in terms of does the market support the pipeline or not.  It had nothing to do with the sale of the pipeline.  It was really around the market support and the shipper support for the pipeline. 


MR. QUINN:  So what harm would be visited upon ratepayers if you chose not to proceed at all, in your view? 


MR. CAPPS:  Again, I think we need to go back to the reasons that Union Gas was not at the meeting, and we have talked about that quite a bit. 


And the first question is -- or the first point is that Union Gas could not have compelled this project to go forward.  That was a decision to be made by Spectra and DTE.  There is a purchase and sale agreement in place.  There is conditions precedent that are clear in that purchase and sale agreement; there were three of those that were not met.


So -- and again, we feel that we have been pretty clear that the four shippers would have deemed Union Gas to be -- to have been biassed.  And that is the reason why we determined that it was - when we say "we", at Dawn Gateway - we determined that it made sense to only have the four shippers that were true third-party shippers at the -- at that meeting. 


MR. QUINN:  So you viewed Union as an non-true third-party shipper? 


MR. CAPPS:  Union has an affiliate relationship with one of the owners, right?


MR. QUINN:  So was Union given any commercial consideration for accepting its position outside of the room?


MR. CAPPS:  Could you clarify that, please, sir? 


MR. QUINN:  What consideration would Union have received to essentially exit the meeting, or you know, Mr. Thompson put it, sit by while decisions were being made amongst the other partners –- sorry, other shippers, to be correct?


MR. CAPPS:  I guess it is less of an issue of consideration and more an issue of we're not sure that there would have been any type of agreement that could have been reached had Union been present in the room, because the other four shippers would have deemed Union as biassed. 


MR. QUINN:  And they would be biassed because? 


MR. CAPPS:  They are related to or they're an affiliate of one of the owners of Dawn Gateway. 


MR. QUINN:  And then again, I ask:  Who would be representing the customers' interest? 


MR. CAPPS:  Which customer are you referring to, sir, I'm sorry?


MR. QUINN:  The ratepayers of Ontario.


MR. CAPPS:  Again, the ratepayers would be represented by the regulated arm of Union.  And the unregulated arm is the one I think that is in question here with regard to being a shipper.


And again, I think we have been pretty clear as to why they weren't -- they didn't attend that meeting. 


MR. QUINN:  So I think implicit from the answers -- to cut to the chase on this -- Union did not bear any of the costs that were spread amongst the remaining three shippers; is that accurate? 


MR. CAPPS:  That's correct.


MR. QUINN:  Was Union compensated by what was -- whatever agreement that was reached with those shippers in the precedent agreement, was Union compensated in any way by those shippers?


MR. ISHERWOOD:  The part I would add, and I think it is clear in the presentation, as well, is Union Gas did not contribute towards the same costs that the other four shippers contributed towards.


But what was mentioned to the shippers and has been discussed at this Board several times is the costs that Union Gas incurred directly developing this project, which have been quite substantial.


So though we may not have contributed towards the same dollars of third-party costs that the other four shippers did, we bore and have continued to bear the cost of developing the project.


MR. CAPPS:  And just to clarify, it was actually only three shippers which bore the cost, which again, I think, is evidence of the desire to defer the project, when three shippers would be willing to bear the costs of the fourth.


MR. QUINN:  So out of that meeting, then, you came up with what has been referred to as the amended precedent agreements that were included in the brief of documents, X1.1?


MR. ISHERWOOD:  That's correct.


MR. QUINN:  Mr. Thompson had provided a brief in the motion in December, and it was labelled X1.1.


He referred to it this morning in walking through the precedent agreements and the amended agreements that are enclosed in tab 2. 


MR. CAPPS:  I have the confidential file in front of me, if you are referring to the agreements in that that Mr. Thompson was referring to? 


MR. QUINN:  Yes.  That's what I am referring to, were those same -- are we on the same page, Mr. Smith? 


MR. SMITH:  I'm sorry?


MR. QUINN:  I am not sure what he is looking at.  So are we on the same page?  He's saying he has a booklet there that is different than mine.


MR. SMITH:  I'm not sure I know what you're referring to.


MR. QUINN:  I am referring to Exhibit X1.1, dated December 2nd, that was submitted by CME in the motion proceeding.


MR. ISHERWOOD:  We have it.


MR. Quinn:  Okay.


MR. ISHERWOOD:  We do have it.


MR. SMITH:  Which tab, sorry? 


MR. QUINN:  Tab 2.  And there is sub-tabs A, B, C, D and E.


Okay.  And so what we have been able to glean from that, the shipper that was under tab B is the shipper that agreed to step away, with compensation by the other three parties in respect to their interest in the project? 


MR. ISHERWOOD:  Which tab was that, sorry? 


MR. QUINN:  Tab B.


MR. ISHERWOOD:  B as in "Bob"? 


MR. QUINN:  B as in "Bob".


MR. ISHERWOOD:  Tab B actually had, I think, three agreements included in it, and it is the third agreement we found.  At the very top of it, it says "Agreement" only.


MR. QUINN:  Mm-hmm.


MR. ISHERWOOD:  And that agreement talks about termination. 


MR. QUINN:  So the practical effect of that is shipper B is no longer a stakeholder in the project going forward? 


MR. ISHERWOOD:  That's correct.


MR. CAPPS:  That's correct.


MR. QUINN:  Okay.  So what you are -- so I am trying to be specific, and I formulated these questions without numbers.


So on page 2, right behind that tab B, is a section 2 called "Firm Transportation Services."


MR. ISHERWOOD:  Sorry, this is the first of the three agreements? 


MR. QUINN:  This is the first of the three agreements, yes.


MR. ISHERWOOD:  Okay.  We're there.


MR. QUINN:  I understand in 2d there is a rate, a reservation rate.  That is the reservation rate of that specific shipper, as originally you'd agreed to.


MR. ISHERWOOD:  That's correct.


MR. QUINN:  Okay.  Well, I was trying to address this in trying to understand, so if I can get you to turn up Exhibit E, 3.5, again, these are confidential interrogatories, so I think we can handle this carefully. 


In the E part of 3.5, subsection E, it says:  "Decision of shipper to exit"?


MR. CAPPS:  Okay.  I'm sorry, 3.5, and what's


MR. QUINN:  Section E:  "Decision of shipper to exit."


MR. CAPPS:  Okay.  I'm there.


MR. QUINN:  I was trying to ask the question about the implications of what we had come to understand was one of the shippers exiting the project.


And the -- I had asked:

“Please give us the implications for the project proceeding with the decision of one shipper to leave, and please provide any quantified determination that the threshold of additional interest in the pipeline would be changed as a result."


The answer which was provided was:

"As the total volume contracted in the amended precedent agreements is identical to the original precedent agreement, there is no impact." 


But what I heard this morning, and Mr. Isherwood testified, that the volumes stayed the same, but I didn't hear - and I don't read in any of these agreements - that the remaining shippers agreed to the rate that was agreed to by the shipper.


So I guess my question for you is:  Where do we read in here that the other shippers agreed to the rate of shipper B for the reallocation of capacity?


MR. ISHERWOOD:  You have to go into the amended precedent agreements, and there is language in the amended precedent agreements where Gateway will actually calculate a new rate and essentially keep the rate of return equivalent to what it was prior, but taking into account both the funds that those three shippers paid to exit.


So that would be kind of a reduction in our total capital, if you think of it that way, but offsetting that is going to be one or two years of inflationary pressure on construction costs, whether it is pipeline or actually costs to install.


So there is quite an elaborate process in the amended precedent agreements that talk about we would calculate a new rate that would keep us whole, reflective of the fact that they have paid some money upfront, if you want, aid to construct almost.  But we would calculate a new reservation rate, and they would have the option to accept that or not accept that.


And so we would have to, as part of that calculation, look at the toll of the one shipper whose volume they adopted, and roll that into the overall calculation.  There is not a formula.  That is not a formula approach.  It is more of a conceptual approach.


MR. QUINN:  Is that included in the agreements --


MR. ISHERWOOD:  Yes, it is.


MR. QUINN:  -- language that says the toll of the exited shipper will be part of that calculation?


MR. ISHERWOOD:  Yes.  I think it is an obvious outcome, because you have to recover the same number of dollars from fewer shippers with higher volumes.  So it is just the math will work out that way.


MR. QUINN:  But it is not explicit in the agreement.  It is just saying we are kept whole.


MR. ISHERWOOD:  Well, the shippers are adopting or accepting higher volumes, and we will then calculate a reservation rate on those volumes that would incorporate all project costs.


So to the extent the one company that exited had a toll or rate, that would need to be recovered from the remaining shippers, everything else being equal.


MR. QUINN:  Usually we find that more explicitly stated, but I will accept that for the purposes of moving forward.


In doing such a calculation, then, my understanding, the economics did not change.  But you now have incremental support from two bidders, and your evidence states that that was not sufficient.


So my -- what is troubling me, I guess, is you said that -- you alluded to this morning you hadn't done the math.  Mr. Thompson walked you through math as to what the existing contracts are worth.  If I am reading "keep it whole", I net out what they paid up front.  I say, Here is my same rate of return.  I do all of that calculation.  I am looking for incremental market support.


You got incremental market support, but you said it is not sufficient.


MR ISHERWOOD:  Not sufficient, because the original market is not supporting it.  So if you look at the amended precedent agreements, the original market, those three shippers had to give us notice by November 1st.  They did not do that.


We did an open season I believe it was mid November to mid to early December, and we got the two incremental bids, but those bids by themselves, without the support of the existing foundation shippers, for lack of better word, is not enough to go ahead.


MR. QUINN:  Well, with the incremental support, did you go back to those existing shippers and say, Here is now the math works when we net out all of these costs, as you just described, and here is what your new reservation rate would be?


MR. BERING:  We talked conceptually, but we did not do that math for them.  But we were talking about, Would you be in support of this project?  We had those conversations with the existing shippers as or after that open season was complete.


And we really couldn't get interest from the existing shippers to look at it to continue with the project at that point in time.


MR. ISHERWOOD:  I would just add a point, as well, that when we do our economics, we assume that we would sell some of the unsold capacity.  So we obviously had talked that we had sold 280,000 decatherms out of the 360,000 decatherms.  Our economics had assumed that we would have sold some of that unsold capacity prior to the project being put in service, as well.


So the fact that you have incremental market in itself would not necessarily lead to a lower toll.


MR. QUINN:  So you didn't make the same assumptions about what the market would support?


MR. ISHERWOOD:  I don't understand the question.


MR. QUINN:  In that calculation, you now have -- two more shippers have come to the table and willing to accept capacity.


You netted that off your previous assumptions about market support; is that --


MR. ISHERWOOD:  I would summarize it that we had two new customers at small volume, and we still don't have the three large customers at that point in time.


MR. CAPPS:  One of those customers didn't have the term we were looking for, as well.


MR. QUINN:  That's interesting.  I guess I had read that in your evidence, that you had an expressed concern by some shippers that they would have to take a mark-to-market hit, based upon their accounting rules, for terms beyond what the market was supporting, which from your evidence I believe is four years.  You can get market data for four years?


MR. ISHERWOOD:  I would say we have market data for four years.  I would say the first two years are traded more frequently, so it is more liquid.  So I think the marketers would say the last two years, there is indications there, but it is not as liquid; not as easy to get those numbers on a day.


MR. CAPPS:  On a five-year contract, you might be able to lock in the first two years, but not the back three.


MR. QUINN:  So in your original open season -- and check my understanding, but is the original 2008 open season on the record, because I want to ask some questions about it and I --


MR. SOMMERVILLE:  Can I ask why?  Can I ask what the purpose behind the question is?


MR. QUINN:  The nature of what my -- what I have come to understand is the nature of the original open season changed to the subsequent open season, in terms much term.


MR. SOMMERVILLE:  What difference does that make in terms of what we have to decide?  Can you put that in the context of what we have to decide in this case?


MR. QUINN:  The position of the proponents in terms of making this happen, recognizing --


MR. SOMMERVILLE:  So can I understand it?  What you're suggesting is that Union intentionally allowed this deal to lapse?


MR. QUINN:  That is one of the potential outcomes of -


MR. SOMMERVILLE:  And that, on that basis, you would argue that the Board should determine that the disposition should be ordered, because they had wilfully acted in such a way to destroy the underpinning contract?


MR. QUINN:  Well, you've put it more categoric than I would.  I am just trying to understand, sir, if that is one of the possibilities, because some of the stuff doesn't add up in my mind, and hopefully I will get to another question that may demonstrate that later.


MR. SOMMERVILLE:  Okay.  But you really need to focus your questions, not to sort of sneak up on the questions, but to put a proposition to the witness panel.


Then if the answer that you get requires further questions, then you can ask those.  But we can't just kind of ask a bunch of questions and hope that they lead somewhere.  You have to be going somewhere, Mr. Quinn.


MR. QUINN:  I understand, sir, and some of this information continues to evolve, twists and turns and such, and as it became evident to us, some things aren't adding up.  So I am asking the questions.


I will restrict it, as best I can, to a focussed effort towards the outcomes --


MR. SOMMERVILLE:  I am not trying to restrict you, except that there is a scope for this proceeding and it has to do with Procedural Order No. 4 and the questions that are asked in that, and that is what this case is about.  And it is not about the twists and turns.  It is about those questions, okay?


MR. QUINN:  Yes, sir.


MR. SOMMERVILLE:  Thank you.


MR. QUINN:  I am just trying to make a decision, sir.  I am trying to respect the Board's time and I had prepared this before hearing all of Mr. Thompson's cross-examination, so I am just going over my notes to see inside of what you have --


MR. SOMMERVILLE:  Take your time.  We are not running any races, but we have to be headed somewhere.


MR. QUINN:  Okay.  Well, then, to be specific to your -- as you said, the proposition that would be there:  Was this open season designed to ensure that ratepayers' interests were also considered and the benefits that may have come from a potential sale?  I was trying to determine, in conjunction with some answers given to CME, what the history would tell us.


So if I can get you to turn up Exhibit 2.5.


MR. CAPPS:  The CME 2.5?


MR. QUINN:  CME 2.5, yes.


MR. CAPPS:  Okay.


MR. QUINN:  Under sufficiency of spreads to support anchor agreements, there was a number of questions asked.  But to be focussed, I won't talk about the mark-to-market perspective, but you give a very specific calculation about what was evident in the market and what the concerns of stated shippers would be by -- in answer to sub question (d) in the second paragraph, you talk about, for example, in April 2010, although the market as a whole was lower in December 2010, the one-year and four-year spreads were almost identical.  Then you say December 2010, the spreads had achieved -- there was a 28 percent discount in the long-term spread to the short-term spread.


Do you see that reference?


MR. ISHERWOOD:  Yes.


MR. CAPPS:  Yes.


MR. BERING:  Yes.


MR. QUINN:  So I was trying to compare that to conditions that were in place at the time when you were initially were successful in open season, an open season that would take this pipeline forward.  And I tried to do the same thing for the date of closing of the open season of September of 2008.


I believe, subject do check, if I can ask Mr. Bering, is it September 22nd, 2008 the original open season closed?  That is the information that we had in a transcript of the 0411 proceeding. 


MR. BERING:  I think, if you look at Exhibit 3.1 (a), or maybe it was in response to 3.1 (a), the original open season is attached there. 


MR. QUINN:  Okay.  The original open season, so it is also included there.  Thank you. 


So September 22nd, 2008, is that the opening or closing? 


MR. BERING:  September 22nd? 


MR. QUINN:  Yes.


MR. BERING:  That would be when it opened, when it started.


MR. QUINN:  And then it closed?  Maybe you can refer to that quickly for us.


MR. ISHERWOOD:  The third page, October 15th.


MR. QUINN:  October 15th.  Right.  Thank you.  So October 15th, 2008.


I tried to compare that in the graphs that were part of that response to Exhibit E -- sorry, Exhibit E, 2.5, where in the attachment you provided spreads that show the respective one-, two-, three- and four-year spreads. 


MR. ISHERWOOD:  Yes.


MR. QUINN:  And I can't see that number. 


So I guess I am asking:  Can you provide the number for what the four-year spread was, and what discount it was to the 12-month spread?


MR. ISHERWOOD:  For what date? 


MR. QUINN:  October 15th.  That is the closing.  I just wanted to make it simple so it would give us one reference point.


You've provided a reference point of December 2010, and I would suggest that the appropriate reference point was what were conditions in 2008. 


If it is easier by way of undertaking, I don't expect that you would have a table in front of you, Mr. Isherwood.  That is all I'm looking for.


MR. ISHERWOOD:  Give me a second.  I may have that, actually.


MR. QUINN:  Okay.


MR. SMITH:  This is my concern with respect to this.


Mr. Isherwood can answer the question.  That's fine, but if it requires an undertaking, this is my concern.


There is not a single piece of evidence, in my submission, that supports a conclusion that shippers who did not provide notice in November of this past year did so for any other reason than in their own best interests, based on whatever conclusions they wanted to make.


MR. SOMMERVILLE:  There actually is evidence on the record.  It was related to the price spread between Michigan and Ontario.


That is the evidence, I think, that the company has filed. 


MR. SMITH:  It is the evidence of the spread, but if the suggestion by my friend is ultimately going to be that the account should be disposed of because Union took steps to scupper the potential transaction, that, I think, is problematic, based on the record. 


MR. SOMMERVILLE:  I think Mr. Quinn indicated that that was one of the possibilities that he might be exploring, but -- and I don't know whether Mr. Isherwood has this answer at hand.  Do you, Mr. Isherwood? 


MR. ISHERWOOD:  I do. 


MR. SOMMERVILLE:  Perhaps you can answer the question, then, and we will go from there. 


MR. ISHERWOOD:  So if you look at Exhibit E, 2.5, page 2 of 4, the table, table under response (b), which gives the 12-, 24-, 36- and 48-month spread for four different Marches.


I do have the data for September of '08, if that is what you are looking for. 


MR. QUINN:  If you have the data for September '08, that would be most helpful.  Thank you.


MR. ISHERWOOD:  Okay.  So the number for the 12-month spread would be 0 --


MS. SEBALJ:  Could I just ask before you continue, this is part of a confidential IR.  Is this confidential information you're going --


MR. ISHERWOOD:  No, I don't think so.


MS. SEBALJ:  Okay.


MR. ISHERWOOD:  This is market information, but thank you.


So the 12-month spread is 0.196.  24-month would be 0.237.  36-month would be 0.264.  And the 48-month spread would be 0.277. 


MR. QUINN:  Okay.  Thank you for your indulgence.


Based upon what I am going to follow as a line of questioning, I think I will move forward.  But I appreciate you providing that, because that was just a conspicuous absence in the charts that were there.


Further to that, just in terms of market value - and I am failing to understand this part - but through the series of what we have been through, my understanding -- and it was most evidenced in the NEB application that Dawn Gateway was going to file a tariff with MPSC at the time, proposed for the second quarter of 2009, and anticipated the approvals to follow in third quarter of 2010.


But in response to my interrogatories, the answer from Union has been no, that that has not been applied for.


Can you help us understand what the original intent of that application was, and what is inhibiting it being filed?


MR. BERING:  This is the application to the MPSC; is that correct? 


MR. QUINN:  Yes.


MR. BERING:  Similar to the application to the OEB for the regulatory framework and the rates, we have to do the same thing on the US side for the US portion of this pipeline.


So that is the intent of that filing. 


And what happened was when we lost the market support for this project, we decided to not file that application with the MPSC until we had market support for the project, and we could go in front of the regulator and say to them that we had market support.


MR. QUINN:  Was a component of that application to lower the fuel cost on the line? 


MR. BERING:  No, it wasn't. 


MR. QUINN:  Is that a separate application? 


MR. BERING:  Yes.  That's a -- in order to get to Dawn Gateway, customers had to purchase -- the only way to get to Dawn Gateway is to purchase services from MichCon, Michigan Consolidated, either transportation or storage.


And MichCon filed some contracts, transportation contracts, with the MPSC, Michigan Public Service Commission, that had a special fuel rate, demonstrated by a fuel study that they did on their system for transportation to that point. 


MR. QUINN:  And was that, in fact, filed and approved?


MR. BERING:  Those contracts, there were a number of contracts that were filed and approved, yes.  On MichCon, not Dawn Gateway. 


MR. QUINN:  There were calculations that were asked for that flowed into that same CME IR, E2.5, and on page 4 of 4, it speaks to how somebody would calculate the difference between MichCon and Dawn.


And it says the combined cost to transport on both pipelines would equal 17 to 20 cents.


Did those special fuel rates get included in that? 


MR. ISHERWOOD:  They did.


MR. BERING:  Yes.


MR. QUINN:  Okay.  Thank you. 


I am going to move to the impact of clearing a deferral account.  We know the issue obviously is in front of this Panel as to whether the deferral account clearance will need to await the sale or not.


But presuming that the answer is that they do not have to wait for the sale, I wanted to explore something.


Mr. Thompson went over the IRM implications with Ms. Elliott this morning, but what I didn't hear was the impact to earnings-sharing mechanism.


Could Ms. Elliott or somebody else provide to us -- walk through, starting at December 31st, 2009 when the assets were removed, what the earnings-sharing treatment Union has either done or is proposing, moving forward?


MS. ELLIOTT:  The simple answer is there is no earnings-sharing treatment, because the costs are no longer in utility cost-of-service. 


So as of December, 2009, the asset was removed from rate base, which will remove the costs associated with that asset.  That is how they were treated through 2010, as well.


So the costs are gone and the revenue is gone, leaving utility earnings with no, basically, residual cost or revenues from the St. Clair pipeline.


MR. QUINN:  Okay.  So that is the asset treatment, and I appreciate that description.


To the extent that there is a further disposition that is -- has been referred to as $6.4 million for the under-recovery, I didn't understand what the treatment for that $6.4 would be from an earnings sharing perspective.


MS. ELLIOTT:  Again, that was a cost recorded by Union in 2009, when we got the Board decision approving the sale.  As one of the conditions of the sale, we recorded the obligation to pay the ratepayer, and those costs were removed from Union's earnings in 2009 and they were not included in the utility earnings calculation.


MR. QUINN:  When you say not included, would the practical effect of that be -- for the 2009 earnings, would there be any representative loss for the incremental $6.4 million?


MS. ELLIOTT:  Not in the utility calculation, no.


MR. QUINN:  It would not serve to lower the profits?


MS. ELLIOTT:  It did not, no.


MR. QUINN:  So as a layman, help me what that means.  Where does that $6.4 million come from?


MS. ELLIOTT:  The shareholder took 100 percent of the $6.4 million as a cost in 2009.


MR. QUINN:  Thank you.  I am almost finished, sir.  This morning you provided us an additional resolution that was referred to as X...  Excuse me, sir.


My co-counsel in this matter has given me an update.


[Laughter]


MR. QUINN:  Thank you, Peter.


If you will bear with me for a moment, I just want to make sure that I have covered everything, with deference to what was already discussed this morning.


The resolution refers to the other agreements, some of which have been evidence in this previous proceeding.  But I understand now -- this morning, my understanding, DTE is a marketing agent.  Was there a marketing agent agreement that was created for DTE to provide those services?


MR. BERING:  I think there was, but it has not been executed.


MR. QUINN:  Is that on the record anywhere in this proceeding?


MR. ISHERWOOD:  It's not been executed, so it is not a final document.  I am not even sure how far in development it is, to be honest.  We did file the services agreement on the Union Gas side.  It is part of 422, I believe.  The intent would be something similar to that for the other services.


MR. QUINN:  Okay.  Well, then just pausing on the X1.2 for a moment, this was fresh news to us again this morning as we have tried to understand this completely.


The hole for me, again, from a layman's perspective, is this agreement existed and is dated February 22nd, 2010.  Through the lunch hour, I was trying to see where that would have been referred to by Mr. Baker when he was talking, you know, in the 0422 proceeding about what would be needed to move forward.


Is there any -- in your recollection, Mr. Isherwood, or your counsel, was this resolution referred to in that proceeding?


MR. ISHERWOOD:  I don't recall if it was.


MR. QUINN:  Would you be able to check to see if there is a reference to it?  Because we were unable to find a reference at noon hour.


MR. ISHERWOOD:  I am not aware of any reference, Mr. Quinn.


MR. QUINN:  Okay.  All right.  Well, then that's simple.  We can check if there is a reference or not.


Okay, this will be my last question, and I appreciate again this morning, Mr. Isherwood, you were talking about the line going to service, and then there was opportunities, which you have discussed before, about displacement using the Sarnia industrial line?


MR. ISHERWOOD:  Yes.


MR. QUINN:  You said up to 200,000 gJs?


MR. ISHERWOOD:  Yes.


MR. QUINN:  Is that available year round?


MR. ISHERWOOD:  I believe it is.


MR. QUINN:  Has Union done any enhancements to the system to effect that difference?


MR. ISHERWOOD:  We have not.


MR. QUINN:  Pardon?


MR. ISHERWOOD:  We have not.


MR. QUINN:  "We have not."  So I guess my question would be:  To the extent that whatever happens with -- the deferral aside, if Dawn Gateway does not proceed, because my understanding is the shippers have veto power at this point, is Union committed to using that displacement of Sarnia industrial line to maximize the value of that asset, if it stays as a utility asset?


MR. ISHERWOOD:  We have always used that connection actually to flow volumes on the St. Clair line.


As part of the 411 case, we actually provided quite a bit of history on the use of that line, and in this proceeding updated that history for '09 and 2010 -- 2009, 2010.


And we are always using that connection, the Sarnia industrial line, to effect flows into -- essentially into Dawn, but through the Sarnia market.


So that is how we use that line.  That's what makes it used and useful.


MR. QUINN:  Thank you, sir.  Those are my questions.


MR. SOMMERVILLE:  Thank you, Mr. Quinn.  Ms. Sebalj.

Cross-Examination by Ms. Sebalj:


MS. SEBALJ:  Thank you.  To follow up on something that Mr. Thompson asked this morning, if I could take you to Exhibit C, page 13, beginning at line 5, and that is the evidence that was filed in this proceeding?


You say there:

"As indicated above, under the amended precedent agreement shippers have until November 2011 to make a decision whether or not they will support the construction of the Dawn Gateway pipeline for November 2012 in service."  


And you answered some questions for Mr. Thompson indicating that you can proceed with a displacement arrangement until -- or beginning November 2011, but eventually you need to actually build, provided that shippers give you the notice to proceed.


I want to explore what exactly it is that must happen prior to November 2011 in order for the construction of the pipeline to proceed.  Is it written notice on the part of the shippers?  What exactly are the mechanics?


MR. ISHERWOOD:  I would have to -- maybe it would be best to turn to the amended agreements.


MS. SEBALJ:  Sure.  Those are...


MR. SMITH:  There is a copy of an amended agreement at Exhibit XD1.1, tab 4.


Well, the witnesses may not have that.  It is also in Mr. Thompson's book of confidential documents, I believe.


MS. SEBALJ:  Sorry, I am actually -- I may answer my own question here, because I have referred to the reference that your counsel has provided, and it looks like there is a clause 4, although I found it at the back of this agreement under Exhibit A.


MR. ISHERWOOD:  So clause 4 is actually for a 2011 in service date, and clause 5 would cover off 2012 in service date.


MS. SEBALJ:  Fair enough.


MR. ISHERWOOD:  But they must notify Dawn Gateway in writing prior to November 1.  But that would be for a full-blown construction happening in 2012.  That would be sort of what I would call the base case.  What we've been exploring more recently is that, in that one graph that shows the value of the pipeline over a one-year, two-year, three-year, four-year, what it shows is the pipeline has a lot of value right now in the first year, but it kind of trails off as time goes on.


So our thought is, if we can get some volumes moving sooner, where it has more predictable value, it may be more enticing for those marketers to actually flow.


So the case I described this morning, where we actually may be flowing some volumes this November, is kind of what I call plan B.  It has a lot of interest; it should have a lot of interest with the marketers, because it gives them more value sooner.  But the way the agreement was structured, it really is notice before November of 2011 for in service in '12, and we are just trying to find kind of a different way of getting value to them, to encourage them to go forward.


MS. SEBALJ:  And that is the displacement model you discussed this morning? 


MR. ISHERWOOD:  Right.  Yes.  It is temporary, just for 12 months.


MS. SEBALJ:  Right.  And then -- but they still would have to give notice before November 2011? 


MR. ISHERWOOD:  I think --


MS. SEBALJ:  For shovels to be in the ground?


MR. ISHERWOOD:  I think for that second plan that we're looking at today, they would need to give us notice and commitment in the next couple of months, because we still want to finish the agreements, get the company up and running.  That list of agreements that need to be signed still in the shareholder agreement, there is a long page of different -- they all need to get done still, prior to the date of first flow.


So Mr. Bering would need to get signed contracts sometime in the next month or two, probably.  And plus the MPSC approval.  All those things have to happen.


MS. SEBALJ:  And the prospect of that is?


MR. ISHERWOOD:  We're pursuing it hard.


MR. BERING:  We're trying.


MS. SEBALJ:  And you have just alluded to my next question in your answer, which had to do with fulfilling conditions precedent.


So I assume that if your efforts succeed and you do get the nod from the shippers, that that will include waiving of the conditions precedent that have been the discussion -- the subject of discussion in this hearing? 


MR. ISHERWOOD:  Yes.  The same process would still unfold.  We still have a commencement vote at some point.  So once Mr. Bering thought there was enough market to support the project, it would go to the partnerships for a vote.  And if the vote was positive, then all of the things start to happen.


MS. SEBALJ:  And is there a direct linkage between the shippers giving written notice and all of the steps you just mentioned; Mr. Bering deciding that he has the support he needs and the partnership delivering the commitment vote?


MR. ISHERWOOD:  The commitment –- the recommendation for a vote would only occur if there was market support, which would be evidenced either by signing contracts early now, for an early start, or through a November 1 notice process.


MS. SEBALJ:  I guess my question is the flip of that, though.


If you do have market support, is there any reason that you wouldn't get the commitment vote? 


MR. ISHERWOOD:  The market support needs to be evidenced in terms of both the length of contract, the volume and the rate. 


But if you get a combined combination that supports the economics that were initially -- initially developed, then it would be our expectation we would go forward. 


MS. SEBALJ:  Is there any chance that the November 2011 deadline will be extended? 


MR. ISHERWOOD:  I wouldn't think so.  I wouldn't think so, but never say never.


MS. SEBALJ:  I was just going to say.


So what would -- what would you need to -- what would need to happen for that deadline to be extended?  Some indication of shipper support, but not the formal...


MR. ISHERWOOD:  I would think there would need to be some level of support, and definitely a firm request from the shippers that they would want another year or six months or whatever they're asking for. 


Whatever they ask for, you would take it back for consideration by the partners.


MS. SEBALJ:  Okay.  All right.  My next group of questions have to do with your answers, Union's answers to Board Staff IRs, which, thankfully, I don't think any of those are confidential.


Specifically, if I could get you to turn up E, Exhibit E1.7, there have been a number of questions about this particular -- the concept of the removal of the asset from rate base.  And I am going to attempt not to repeat any of the questions, but if I do, you will have to forgive me.


The response indicates that the book value of 5.2 million was moved to assets held for sale; is that correct? 


MS. ELLIOTT:  That's correct, yes.


MS. SEBALJ:  And then it goes on to say:

“This removed the asset from utility rate base and stopped for the depreciation of the asset."


My first question goes to the date.


In the Board's decision in EB-2008-0411 -- and when I say that, I am referring to the first of the three decisions in 0411, which was the November -- I believe it is a November decision.  I also believe it is found in Union's motion record, the original -- the motion record from December.  And that decision is found at tab 2(a), in particular, paragraph 52 –- no, paragraph 52 is not the right reference.


MR. SMITH:  Ms. Sebalj may be looking for paragraph 52 of the March 2, 2010 Decision, which is --


MS. SEBALJ:  Yeah, you're right.  Yes.  My apologies.


I wrote down "the first of the three decisions" but then I wrote "dated March 2nd, 2010."


So in that paragraph, the reference date is March 1, 2010:

“The Board finds the net book value and associated expenses should be removed from rate base and rates as of March 1, 2010, so as to coincide with the deemed transaction date."


I am just wondering why Union chose to remove the assets from rate base in December 2009. 


MS. ELLIOTT:  Essentially, what happened is when we got the November decision, we were coming up on our December 31, 2009 year-end.  And once the Board approved the sale with the condition that the benefit be accrued to the ratepayer, we booked all of accounting entries to close the books in 2009.


So that was before the March decision was received, with the March effective date. 


MS. SEBALJ:  And you have been asked, I think, a couple of times today about the meaning of removal of the asset in the context of IRM.  So I won't take you back to that, but is it not correct to say that Union continues to receive an ROE on this asset?


MS. ELLIOTT:  Not from regulated ratepayers.  At this point, we're accruing payables back to the ratepayer for all of the amounts of what's in the ratepayer rates, and we've removed the asset from cost-of-service and all of the related costs.


So it is true that there is a return on the asset, but it is all captured on the shareholder side, if you will. 


MS. SEBALJ:  Fair enough.  So what I was going to suggest to you was that the asset has only notionally been removed, but what I am hearing is that Union has done its absolute best to make that notional removal from rate base -- which can't actually occur until rebasing -- as actual as it possibly can be, in terms of costs and revenues.


MS. ELLIOTT:  That's true.  We have reflected the accounting and the classification as if it has been removed from rate base. 


MR. SOMMERVILLE:  Is that accomplished through 179-122?


MS. ELLIOTT:  179-122 only captures the revenue to be refunded back to the ratepayer.


The removal from rate base is a separate accounting.  We have to -- it is still in property, plant and equipment.  Because we transferred it to available for sale, that account does not get included in the rate-base calculation. 


MR. SOMMERVILLE:  Thank you.


MS. SEBALJ:  At part (b) of the answer to the Board's IR 1.7, you indicate that reclassifying the asset as held for sale reduced the utility rate base by 0.2 million in 2009 and by 5.2 million in 2010.


Either it's in rate base or out of rate base, so I assume this step-wise removal is an accounting exercise, that it wasn't done in two steps? 


MS. ELLIOTT:  The rate-base calculation is an average of monthly averages.  So for 2009, it was in property, plant and equipment from January through to November. 

It was removed in December.  So, if you will, it's only one month which works to be 1/24th of the rate base, but because it was done in December, you get the whole value removed in 2010.


MS. SEBALJ:  Fair enough.  Thank you.


Sorry, I have lost my page reference here.  So moving on to Exhibit 1 -- E1.8, the second paragraph of that response says:

"Union also notes that any regulatory decision that would dispose of amounts independent of the underlying economic and commercial transactions would establish a regulatory precedent inconsistent with an attractive investment climate in Ontario."


Can you just explain the response generally, but, in particular, the "inconsistent with an attractive investment climate in Ontario" piece?


MR. CAPPS:  Yes.  Let me try to explain that.


When we look at projects, we look at them from a multitude of risks, and one of those risks is regulatory risk.


And to the extent that we had a ruling that effectively would move or dispose of the accounts to the benefit of ratepayers without a sale taking place, it would effectively just increase our risk, our regulatory risk, on future projects.


So when we look at our investments in Ontario, the regulatory risk portion of that would go up, just because we would have a concern that something like this might occur again in the future.


MS. SEBALJ:  I guess I am just trying to understand.  In terms of -- in terms of the regulatory approvals sought, those have been granted, and I might suggest on an expedited fashion in some cases.


So that piece of the regulatory risk is certainly -- has certainly not increased.


MR. CAPPS:  Absolutely.  We would agree that the rulings that we got in March were -- were expedited and were favourable and appreciated.


I think we are more referring to if -- now, if the disposition of the accounts were to be disposed of in favour of ratepayers without a sale taking place, because that is always what we had contemplated in that ruling in March, that would just cause us concern from an investment perspective going forward.


MS. SEBALJ:  In Exhibit E1.9, which is the next IR in the Board Staff's sequence, there is -- Board Staff's IR spoke about the future utilization of the line in the event that the Board orders Union to dispose of the two accounts.


And Union, in answer to that said, in part -- and this is (a):

"...Union would consider all of its available options including applying to the Board to return the St. Clair Line to ratebase at book value and to recover from ratepayers any deferral account balances credited to ratepayers." 


Can you just explain that response?  I can't decide if that means an appeal of the decision, or a second kick at the can.  What exactly is referenced there?


MR. CAPPS:  So I think that what we're trying to say there is -- the question was if we release the accounts in favour of ratepayers.  I don't think we took -- we assumed anything with regard to the second step, which is what happens to the asset.


So if we -- I guess let's just assume that the Board would say, We assume the project is going forward, so we are just going to release to this the ratepayer.


Let's assume at some point in the future, it would determine that the project can't go forward, and then we would come back to the Board and say, The project didn't go forward, and so, therefore, we need to put the asset back in rate base and recover those -- the amounts that went to the ratepayer, that appeared to be a deemed sale when the sale actually didn't take place.


So if at some point in the future we determine that we are not going to -- that the asset would not be sold, then we would have to come back to the Board and ask that that be reevaluated.  Clearly we hope that is not the approach that the Board takes.


We hope the Board would wait and see how the project turns out.  Is that clear?


MS. SEBALJ:  I think so.  Yes -- maybe not.  Yes, it is clear.


And if you're returning the asset to rate base, how do you propose to deal with the foregone depreciation since 2009 December 2009?


MS. ELLIOTT:  I think at this point in time we would return it to rate base at its historic costs, so it is $5.2 million on the books.  We would just return the 5.2 to rate base and start the depreciation clock again.


MS. SEBALJ:  So further on in that same answer to sub (a), Union says:

"In the event that the Board denies Union's application to return the St. Clair Line to rate base at book value and the recovery of the associated deferral account balances, it is Union's view that the St. Clair Line should be treated as non-utility asset and all costs and revenues would be removed from rates."


Does Union see this as a necessary corollary to the disposition of the deferral accounts?  This goes to the answer that was just previously given.


In other words, if you are ordered to dispose, does that mean you have to return to rate base?


MS. ELLIOTT:  No.


MS. SEBALJ:  Sorry, that you have to treat it as a non-utility asset?


MS. ELLIOTT:  If we are ordered to dispose -- so the shareholder has, at this point, incurred a cost of $6.4 million conditional on the sale of the asset taking place.


If we have to -- are ordered to dispose of that money and the sale takes place, then we don't have an issue.  If the sale doesn't take place and we can't reverse the costs, then I would say the shareholder has had the -- has -- the associated costs have been incurred by the shareholder.  So the asset would stay with the shareholder and continue to be a non-utility asset, if the transaction isn't reversed when a sale doesn't take place.


MS. SEBALJ:  And in that scenario, is this a deemed sale, in Union's view?


MS. ELLIOTT:  No.  The asset still is owned and operated by Union Gas.  It would be a deemed disposition by the utility ratepayers, for which they got benefits at the shareholders' expense.


MS. SEBALJ:  Thanks.  I just have a couple of more questions relating to the decisions in EB-2008-0411.  The first has to do with the 2003 date that is used as the starting point for the calculation of the cumulative under-recovery.


So, ultimately, in that first November decision, the Board finds that Union is required to determine the cumulative under-recovery of the pipeline from 2003 to a transaction date which becomes the subject of another decision in March.


I am just wondering, having not been part of that case, there may have been some discussion around the 2003 number, but I am not getting it from the decision on this matter.


There are a couple of references in the November decision, one on page 35 and one on page 37.  What have I done with my references?  Just give me one moment.


So, sorry, the first...


In paragraph 83, the Board in its Board finding says:

"The cumulative subsidy has been significant; total operating costs alone have exceeded net revenues by approximately $1.8 million between 2003 and 2008.  Indeed Union has characterized the removal of this underutilized asset as one of the benefits of the proposed transaction."

And then there is a few other references, but ultimately in the Board's order, which is at page 37, sub (b) and sub (c), sub (c), as an example, says:

“Union shall file with the Board with a copy to all intervenors its calculation of the cumulative under-recovery from 2003 to the current time, and its estimate as to the closing date of the transaction."


I am just wondering what the significance of 2003 is, knowing that the approval, the initial approval for this pipeline, was given in 1988. 


MR. ISHERWOOD:  We had actually given some operating information back to 2003.  So we had tables -- I can't remember if it was in the interrogatories or in the evidence, but we had given tables that went through 2003 to 2008, and there were questions around operating costs for those years and there is some calculation of return during those years.


So it became -- it kind of built on itself, if you want, through the case.  But it was all based on some historical data that was initially provided.


MS. SEBALJ:  And do you recall what the -- why the historical data pointed to using the 2003?  Is that the first year that the pipeline became underutilized?


MR. ISHERWOOD:  No.  The pipeline has been operating since 1988 or '89.


It is just the one table went back to 2003, just to give some recent history, and it kind of stuck. 


MS. SEBALJ:  So it is fairly random?


And then I wanted to ask this witness panel its interpretation.  In the March decision, the March 0411 decision, beginning at page 2, there is actually a sub-heading to that decision, called "The Transaction".


Or -– sorry, that is not the one I want.  Of course not.  I can't get a single reference right.


Page 6, there is a sub-heading called "The Transaction Date," which of course is -- you know, part of the genesis of why we're here today is this whole discussion around the transaction date.


And at paragraph 25, which is the first paragraph under that heading, it says:


"Union estimated that the closing date of the


transaction -–"


MR. ISHERWOOD:  I'm sorry.  We haven't found it yet.


MS. SEBALJ:  Oh, sorry.  It is the March 2nd decision.  So it is the second decision in EB-2008-0411.


And you know what?  Is it filed on this record? 


MR. SMITH:  A copy of it is contained in Exhibit KT1.1, which I don't believe the witnesses have.  The question is:  Is it attached to Mr. Kitchen's affidavit?


MS. SEBALJ:  I don't think that you need to turn it up.  It is a Board decision.


Can I just read you this, and you can -- all I wanted to ask was -- this is Union's, clearly Union's evidence being repeated in this decision.  It says:

“Union estimated that the closing date of the transaction for the sale of the St. Clair Line will be March 1, 2010, because DGLP indicated in its December 23rd, 2009 application under Board File 0422..."


Which was the leave-to-construct,

"...that it is seeking leave to construct the Bickford-Dawn pipeline by February 26th, 2010, and that the project will not likely proceed if it does not receive approval by this date."


And this is where the discussion -- there was some discussion around what the appropriate estimated transaction date was.


And what I wanted to get from this panel was Union's understanding of the significance of the transaction date for the purposes of this decision. 


MS. ELLIOTT:  I don't actually think the transaction date has any significance. 


The deferral account 179-121 captured the amount to be paid out to ratepayers up until March 1st, and then the deferral account 179-122 captures the amount to be refunded to ratepayers from March to December.


So what is happening with the deferral accounts is the ratepayers are getting the future benefit in the 179-121 account, and they're getting a refund of what's in rates in the 179-122 account. 


MS. SEBALJ:  Thank you.  Those are all of my questions. 


MR. SOMMERVILLE:  Thank you. 

Questions by the Board:


MS. HARE:  I have just a few clarifying questions, starting with Ms. Elliott.


I was a bit confused with the answer that you gave to Ms. Sebalj, in terms of not earning an ROE on that piece of pipe.


The rate base, you are under PBR, so the rate base was set for the base year, and there have not been any adjustments to that rate base, either up or down; correct? 


MS. ELLIOTT:  We actually do our earnings-sharing calculation on actual rate base, not the 2007 approved rate base.


So when we're calculating our utility ROE, we're doing it on an actual rate base.


MS. HARE:  So you have taken it out?


MS. ELLIOTT:  We have taken this out of actual rate --


MS. HARE:  Okay.  Good.  That explains that.


Can I take you now to Exhibit E2.4?  We've spent a lot of time on this one, actually.  I just want to make sure that I'm very clear on what is here.


So page 6 of E2.4, which is the table, I think I heard you say that those were all Dawn Gateway costs; is that correct?


MR. ISHERWOOD:  That's correct.


MS. HARE:  And are those the costs that are referred to under paragraph S, then, in the second paragraph, where it talks about who pays the fees? 


MR. ISHERWOOD:  Sorry.  Have --


MS. HARE:  Same exhibit, on page 7.


MR. ISHERWOOD:  Yes.


MS. HARE:  S.  Second paragraph.


When it talks about the fees?


MR. CAPPS:  Yes.  That is what comprises the recovery fee.


MS. HARE:  And those are the fees that are in G; is that correct? 


MR. ISHERWOOD:  That's correct.


MS. HARE:  Okay.  Thank you.


Then under P on the same page, 7 of 7, it refers to binding agreements, and I think Mr. Thompson referred to -- I think we're talking about the same thing -- ironclad contracts; is that correct? 


MR. ISHERWOOD:  They're binding precedent agreements that would lead to a firm contract, so they were binding.


MS. HARE:  So when the shippers, then, said that they no longer were interested, you did have the discretion to say:  No, you are still bound by these agreements?


MR. ISHERWOOD:  That is definitely an option, but it was an option that was not a very good option. 


MS. HARE:  And why is that?


MR. CAPPS:  Well, one reason would be the recontracting risk. 


So we have relationships with these shippers, and we have talked about that.  But the second part of that is that if you look at the –- and I think we've talked about this in a prior hearing -- if you look at the returns for this project, without considering anything being recontracted, so the five years and the seven-year and 10-year contract that we have, and no recontracting, it is actually a negative return.


So that means that we have a lot of recontracting risk at the ends of those terms, and the very shippers that we would be forcing into this agreement would be the ones that we would be trying to negotiate to recontract.


And that puts a lot more risk on the project.  So what would happen was it really pushed the risk -- that is one part of the decision-making process that increased the risk tolerance for us on the project itself.


But the same part of that is, as we have said, is that we have relationships with those shippers and didn't want to force a project on them, when they are experts in the market and really didn't feel comfortable with moving forward with the project.


MS. HARE:  Okay.  Thank you. 


My last question is with respect to E1.9.


It is the last sentence of the second paragraph, which is the only one that Ms. Sebalj didn't read to you, but I would like to ask you.  It says:

“Union would then have to consider the best way to optimize the investment in the St. Clair Line."


And what I would like to know is:  Why aren't you looking now at the best way to optimize the investment? 


MR. ISHERWOOD:  I think question (a) is really describing a situation where we have applied to the Board for this line to go back into rate base and it was denied.  So that line is now sitting outside rate base, which is kinds of an odd spot for it to be.


So we were just -- so it is in that -- kind of that context.


MR. CAPPS:  So it was never intended to imply we are not trying to optimize it now.


It is just the circumstances would change if it was now put in the situation, and we would be effectively in the same spot.  We are trying to optimize it the best that best that we can.


MS. HARE:  But as written, it makes me think that maybe if you are put in a position where it's outside of rate base, that there are things that you would do, maybe more creative than what you are doing now, because it is sitting where it is.


MR. CAPPS:  I don't think that was our intent when we wrote this, ma'am.


MS. HARE:  Okay.  Thank you. 


MR. SOMMERVILLE:  I have no questions.  Thank you. 


Redirect, Mr. Smith?

Re-Examination by Mr. Smith:


MR. SMITH:  Just a couple of questions.  Let me just get through my notes here.


Let me just -- before I come to the questions I was actually intending to ask, let me ask a question building on the Board's question about optimization.


I hate to put you on the spot, but, sitting here today, is there anything that you are not doing that you think you could do in the future if this asset were not included in rate base?


MR. ISHERWOOD:  No.  We continue to sell capacity in that pipeline today.  It is being productive actually during the winter.  There is an IR where we updated the use of that line in 2009 and 2010, as well.  And it shows kind of consistent with what is happening in 2008.  I think it was 10 or 11 bcf have happened in 2010, which is a fairly healthy number for that pipeline.


So we continue to actively market it.  MichCon is part of that equation.  So if the market wants to move gas from Michigan to Dawn, they need to contract both with MichCon and with Union, and we are in constant contact with them, as well.


MR. SMITH:  You were asked, panel, questions by my friend, Mr. Quinn, about costs and whether or not Union was asked -- whether or not Union bore any costs, and I believe, Mr. Isherwood, you indicated that Union had borne some costs for the development of the project.  Do you recall that evidence?


MR. ISHERWOOD:  I do.


MR. SMITH:  And I ask you:  Have ratepayers been allocated any of those costs that Union has borne?


MS. ELLIOTT:  No, they have not.  All of those costs have been removed from the utility earnings calculation.


MR. SMITH:  And my question -- my final question is to you, Mr. Bering.  There was a suggestion by my friend, Mr. Thompson, about Union calling for service as a shipper.


I am going to ask you, as a representative of DTE:  Would DTE have supported proceeding with the project if Union, as opposed to the other shippers, had demanded service?


MR. BERING:  If Union was the only shipper that demanded service?


MR. SMITH:  Yes.


MR. BERING:  I think DTE would have had a hard time with that.  I think that the reason why Union was not included in that shipper meeting was because we had four other shippers that were a good representation of the marketplace.


And if Union would have been the only parties insisting that the project go forward, that would have been a sign that they were in -- you know, on the opposite side of that equation that the rest of the marketplace was on, which would have been a big red flag for us.


I think our management would not have approved the project if it was just Union Gas pushing the project forward.


MR. SMITH:  Thank you, members of the panel.  Those are my questions.


MR. SOMMERVILLE:  Thank you.  Well, Mr. Smith, you have the option to proceed with oral argument, or, if you want, we will establish a schedule for written argument for all of the parties, including your argument in-chief.


MR. SMITH:  If you will have me, I will take the opportunity, and I don't know whether you want to take ten minutes.  I will not be until -- I will not take a full hour or 55 minutes.


MR. SOMMERVILLE:  Why don't we take ten minutes, then, and we will reconvene at 3:30?  Thank you.  The panel is excused.  Thank you.


--- Recess taken at 3:19 p.m.


--- On resuming at 3:38 p.m.


MR. SOMMERVILLE:  Thank you very much.  Please be seated.


Mr. Smith?

Submissions by Mr. Smith:


MR. SMITH:  Thank you, Members of the Panel. 


This, as you noted at the outset, is a request by Union for declaratory relief in respect of deferral accounts 179-121 and -122.


 Union seeks from the Board an order that it not be required to dispose of the accounts until the transaction underpinning those accounts, the Dawn Gateway pipeline sale, has closed or been cancelled.


In the event the project closes, the amounts in the accounts will be disposed of to Union's ratepayers, pursuant to the methodology set out in the interrogatories, and there is no dispute, from our perspective, on the appropriateness of that. 


If the project is ultimately cancelled, the accounts would, on motion, in my submission, be closed and the amounts returned to Union and the St. Clair Line returned to rate base.


 This is, in my submission, the appropriate relief, for three reasons. 


First, it is, in my submission, the only result that is consistent with the Board's decision in EB-2008-0411, and the underlying rationale for the deferral accounts. 


Second, the relief sought by Union is at no harm to ratepayers, because the accounts continue to accrue interest and will do so going forward. 


And as I will point out, the harm in the relief sought by my friend flows to Union Gas only. 


Third, any other result, in my submission, would be inconsistent with Board practice and would represent an unjustified departure.


In my submission, beginning -- it is important to look at the reason we're here today, and I won't go over it in any detail, but you will recall that this matter first came before the Board back in April of 2010 as part of Union's 2009 earnings sharing.  And I think we have all been struggling with the record, but that's where this proceeding came about.


Union in its application proposed not to dispose of accounts 179-121 and 179-122 for the very reasons that I have articulated so far, the sale of the St. Clair Line has not proceeded.


Ultimately, with respect to that issue, the parties agreed to defer the determination until a later date.  That is reflected at article 15 of the Board-approved settlement agreement, and that's what brings us here today to decide the issue. 


Now, as you will recall, there was both a motion for an adjournment in December and a cross-motion by my friend for summary judgment.  The adjournment was sought to permit the completion of ongoing efforts to bring the project on-line for November 2011, and unfortunately -- as explained today and in Union's prefiled evidence -- those efforts were unsuccessful; they continue.  I think it is fair to say from this side of the table, people are hopeful that the project proceeds, but we certainly don't have any certainty.  And given what's happened, it would be unwise to say categorically one way or the other. 


I would like to start my first submission relating to the underlying rationale by turning to the Board's decision in EB-2008-0411, and that can be found a number of places, but I put it in the key documents brief, KD1.1, as Exhibit 1.


Now, as the Board will know, the project is a project by Spectra and DTE to develop a new gas pipeline.  They're 50 percent partners, and their decisions must be unanimous.  And the partnership agreement, we have seen, and the shareholders' agreement, we have seen, and I will take you to it further.


Part of the project obviously involves the sale of Union's St. Clair Line, which would be sold to Dawn Gateway and form part of that line.


Now, Union brought an application for leave-to-sell, and that's the decision in 2008-0411.


Union had entered into the agreement of purchase and sale -- and in my submission, this is important -- had entered into an agreement of purchase and sale at book value.  And that is schedule -- I believe it is E to the agreement of purchase and sale. 


Beginning at page 14 of the Board's decision, the Board considered whether or not to approve the transaction, and it asked itself the following question:  What is the appropriate test for the transaction?


 It was Union's submission then that the Board should apply the no-harm test developed by the Board in the joint MAADS case, and ultimately, at page 15, paragraph 54, the Board determined that it would apply the no-harm test, which requires a comparison of the effect of the proposed transaction to the status quo. 


And beginning at paragraph 55, the Board indicated that it had to consider the following questions, and there are six of them. 


The most relevant is the one that I would like to focus on:  "Would there be harm to ratepayers as a result of the asset sale?"  And I cannot stress this enough. 


The question the Board asked itself was not:  If the sale didn't take place, should ratepayers have $6.4 million or some other number?  If the transaction did not take place, would there be some other thing that we should do? 


The entire context of the Board's decision -- and as I will come to, the deferral accounts -- was in answering this question:  “Would there be harm to ratepayers as a result of the asset sale?"


And beginning at paragraph 78, the Board asked itself that question:

“Would there be harm to ratepayers as a result of the asset sale?"


And it was Union's position then that there would be no harm to ratepayers.  And that is evidenced at paragraph 80.


The great irony of this case today is that my friend, Mr. Thompson, argued very strenuously that there would be harm to ratepayers in the event the transaction went ahead.  And if you look at paragraph 80, second sentence, it says:

“Board staff and intervenors argued that while there is small financial benefit..."


 Small financial benefit, which was actually quantified at less than a dollar per residential customer relating to the removal of this asset,

"... there is significant harm to ratepayers as a result of the transaction.  Further, because the sale is to be made at net book value, there is no gain to be allocated to ratepayers to mitigate the harm."


Paragraph 81, page over:

“CME argued that the harm arises from the fact that ratepayers will derive no benefit from the future revenues earned on the line: 

'This proposal deprives Union’s ratepayers of future increased utilization benefits attributable to the St. Clair Line to which they are entitled under the well established regulatory principle requiring utility owner to maximize the value of under-utilized utility assets for the benefit of their ratepayers.'"


And pausing there, Members of the Board, you will have heard the questions, both to you, Member Hare, and then in re-examination, that Union is continuing to try and optimize this asset.


 But in any event, CME's position then was that there would be harm arising from the transaction.


Ultimately, the Board agreed.  The Board agreed that the transaction would harm ratepayers.  It then considered how that harm could be mitigated.


And at paragraph 102, the Board concluded that it could mitigate the harm by deeming the sale not at net book value, but at fair market value, which the Board went on to conclude was replacement cost, and then allocating a portion of that deemed gain to ratepayers.


In my submission, nowhere in EB-2008-0411 does the Board hold that ratepayers will receive that portion of a notional transaction price in the event the transaction does not proceed.


In fact, in my submission, the premise is exactly the opposite.  It is the transaction which gives rise to harm and nothing else.  Absent the transaction, there is no harm of the type contemplated by the Board.


Equally, in my submission, the Board's decision reflects uncertainty as to when or whether the transaction would ever proceed.  If I can ask you to turn to page 37, an often overlooked feature of the Board's decision is that leave to sell was granted until December 31, 2013.


And you will see that:

"The Board's leave to sell the St. Clair Line to the Dawn Gateway Limited Partnership shall expire on December 31, 2013.  If the transaction has not been completed by that date, a new application for leave to sell will be required in order for the transaction to proceed."  


The Board then had two follow-on decisions to implement its decision in EB-2008-0411, and the first of those is at tab 2.  And it was in this decision that the Board ultimately created or ordered the creation of what became 179-121 and -122, and, in my submission, nothing in this decision dated March 2, 2010 varied, in any way, the underlying rationale for the creation of the accounts.


Indeed, if I can ask you to turn to page 13, paragraph 56, the first order, that:

"Union will establish a deferral account to record the amount of $6.402 million, which represents the ratepayers; share of the deemed net gain on disposition of the utility asset as compensation for harm as a result of the transaction.  The amount recorded in the deferral account will attract interest carrying charges based on the Board's approved methodology until the time of disposition.  The Board directs Union to file a Draft Accounting Order as presented in Appendix A of its December 23, 2009 Submission."


And that number 1 becomes 179-122, and then 179-122 is the result of Board order number 2.


Now, while we're on this decision, I would like to -- also like to point out another feature.  If I ask you to turn to paragraph 25, this is on page 6, and I will come to it a bit more, but my friend, Mr. Thompson, places considerable weight on evidence given by Mr. Baker before the Board on March 1st, and I think it is important to understand that in context.


In my submission, and I will say this about almost all of my friend's submissions, with respect, they are an impressive attempt at obfuscation, because, at the end of the day, you cannot get away -- you cannot get away from the fact that the sale has not taken place.  That is an indisputable fact.


I understand my friend's position with respect to evidence in March, but I say that that is a red herring.


But, in any event, if you look at paragraph 25, it is clear that what was being discussed at the time Mr. Baker testified was whether or not the transaction date, for the purposes of establishing the deferral account, was going to be March or some later date.


If you turn over the page to paragraph 26, again, this is my friend and others arguing:

~"Board staff, CME and FRPO disputed Union's estimated transaction date.  CME and FRPO argued that Union's estimated transaction date of March 1, 2010 is based on Union's presumption that the transaction will not proceed if DGLP does not receive approval of its leave-to-construct the Bickford Dawn Pipeline in the requested time frame.  Both parties submitted that this statement is incompatible with Union's initial filing where Union stated that it may take several years to obtain all the requisite regulatory approvals to put the Dawn Gateway pipeline into service."


And then it goes on:

"CME and FRPO claimed that Union's 2010 rates have already been set..."


And ultimately they argue that the appropriate date is December 31, 2010.  That, in my submission, is significant, because neither Union nor my friends on the other side could have known at that point what the Board was going to do.  Ultimately, the March date is irrelevant, as became clear in Board Staff's questions of Ms. Elliott.


It doesn't really matter whether it is a February date or a May date.  You are capturing the amount up to that date in 179-121 and the amount after that in 179-122.


But nobody knew that at the time they were making their submissions.  The argument that was actually taking place was Union's perspective saying, Let's get an earlier date, because the amount in the deferral account will be smaller, and my friend taking the opposite position, Let's take a later date and the amount in the deferral accounts will be longer.


In that context, the evidence makes perfect sense.


Ultimately, the Board reached a different conclusion, and it doesn't really matter.  But I think it is very important that when considering the information relating to March 2010 and the evidence that was given, very important to understand the context, which brings us to where we are today.


In my submission, the evidence in this proceeding establishes the following:  First, shortly after the Board's decision in DGLP's leave-to-construct application - and whether that was March 9th or 10th, in my submission, does not matter - there was an approach by a shipper who wanted out of the project as a result of changed market dynamics, and there is considerable evidence in the record about the decrease in the spread between Michigan and Dawn storage.


And, indeed, if I can refer the Board to Exhibit E2.2 -- you don't need to turn it up, but I will flag it for you.  It is Exhibit E2.2, page 2.  It shows that there was a 40 percent drop in the value of transportation in the first part of 2010.


DGLP -- second, the evidence establishes, in my submission, that DGLP agreed to defer the project until 2011 or 2012, and that was a decision made jointly by Spectra and DTE.


I think it is important to bring DTE into it from this perspective.  DTE has no skin in the game in terms of the disposition of the deferral accounts.  Theirs is a market-driven consideration.


And the evidence of Mr. Bering that we heard today was that it was -- they wanted market support and there was not market support.  We equally heard evidence of significant re-contracting risk and the fact that this project, which is an at-risk pipeline, will have a negative return if the shippers didn't re-contract.


Third, in my submission, the evidence establishes that the decision was made in good faith.  To the extent the suggestion is made otherwise, I disagree.


Fourth, Union was not one of the shippers who sought to delay the project.  But, in any event, it could not have forced a sale, in my submission, even if it had wanted to.


And there was, you will have heard in cross-examination, a suggestion by my friend, Mr. Thompson, that Union should have pushed this project forward.  That, of course, is 180 degrees from the position that CME had at the time of the initial leave-to-construct -– leave-to-sell application.  Because the consequence of my friend's submission is to say he wants to precipitate the very harm that he argued -- CME argued, I should say more fairly, CME argued would result from the transaction.


In any event, in my submission, the evidence establishes, one, that Union was rightfully excluded from any discussions, but two, as a matter of law, Union could not have compelled the sale of this project, the sale of the pipeline.  And I do rely on the conditions precedent and I do rely on Exhibit XD1.2.


In my submission, the effect of section 9.1 of the purchase and sale agreement is to require that notice be given in writing.


If you look at, Members of the Board, X1.2, this specifically provides -- in the middle on page 2:

“These resolutions also do not constitute the resolutions to proceed with the pipeline system development, construction or otherwise, as such resolutions are described in section 3.14 of the shareholders' agreement.  At such time as the corporation desires for the limited partnership to proceed with the pipeline system development, construction or otherwise, and/or to notify Union Gas that the services under a project agreement are to commence, the corporation will pass additional resolutions providing for such."


Clearly, the intention at the time was to advise the Board that this project was real, and for good reason.


DGLP and Union were coming to the Board, asking the Board to do something and asking the Board to do something on an expedited basis.


And obviously, part of that is to persuade the Board that the Board's attention should be drawn to the matter, because it is a real project.  And the evidence is that everybody believed at the time that it was a real project.


It was a real project until it wasn't, and it wasn't a real project beginning on about March 9th.


Now it is in the middle.  We don't know.


But absolutely, did Union say that it thought the project was going to go forward?  Did people think that that was the case?  Absolutely.


But that, in my submission, is different than DGLP waiving, as a matter of law, the conditions precedent.


Fifth, in my submission, the evidence establishes that DGLP has actively tried to move the matter forward, without success.  It had an open season.  It is in discussions with shippers, but ultimately those discussions have not been successful.


In my submission, summarizing the first point, the beginning and end of the consideration of this issue logically for the Board is to consider what did the Board want to do in EB-2008-0411.


It was concerned that what was going to happen was a utility asset was being sold and was going to be used for non-utility purposes.


And that created a harm.  It was a harm that ratepayers would not have an opportunity to share in that in the future.  That was the beginning and end of it, and it resulted in the deferral accounts that we're here talking about today.


The transaction has not taken place, and thus the harm the Board was worried about has not taken place.


In my submission, in those circumstances, it would be improper or inappropriate to dispose of the deferral accounts.


Second, harm.  In my submission there is no harm from the declaratory relief that Union is seeking today.  And think it is important to bear that in mind, what we're asking for.


What we're asking for is an Order that nothing happen.  We are asking for the status quo.  If the transaction goes ahead, fine, the amounts will be disposed of.  If it doesn't, we will be back before this Board with a motion to deal with the St. Clair Line and to return it, presumably - as we've indicated in interrogatories - to return it to rate base, and the Board will have to consider that motion at the time.


But in my submission, what we're here to decide today, there is no harm from the declaratory relief that Union is seeking.


If my friend's position prevails, there will be harm, because what has happened, in my submission, is Union Gas has taken a hit of $6.4 million, the shareholder has taken a hit of $6.4 million, as Ms. Elliott explained today.  She also explained that there is no -- right now, there is no payable, because there is no funds coming from DGLP to offset, i.e., there is no purchase price being paid.


So if my friends succeed and the asset and the amounts are disposed of, and ultimately what happens is the project does not go forward, then in my submission what you will have is a perverse situation.


You will have a situation where the utility asset was, in fact, never sold.  It's been deemed to be sold.  Ratepayers have been credited $6.4 million.  The shareholder is out $6.4 million, and there is no offsetting gain for that sale whatsoever.


In the construct under 2008-0411, there was purchase price payable.  There would not be in the situation that my friend is positing for you.


I would also add in this connection, there was cross-examination by both Mr. Thompson and particularly my friend, Mr. Quinn, relating to any harm that ratepayers may have suffered in connection with earnings sharing, and costs that had been borne.


I think the evidence is very clear on the point, that ratepayers have been neutralized.  They have suffered no earnings-sharing harm.  Equally, they have not been asked to bear any of Union's development costs in connection with this project.  Those have already been borne by the shareholders.


Third, in my submission, it would be inconsistent with what, in my submission, is an established regulatory framework, if the Board were to decouple entirely the underlying project from the ratemaking consequences, which is, in my submission, exactly what my friend, Mr. Thompson, is asking you to do.


I submit that that is both bad precedent, and I am going to submit that it is also impermissible.  And I have provided a copy of ATCO.  I do not intend to belabour the point, but I have provided only the relevant excerpt of the ATCO decision.


At page 46, paragraph 71, the Supreme Court of Canada says:

“From my discussion above regarding the property interest, the Board was in no position to proceed with an implicit refund by allocating to ratepayers the profits from the asset sale because it considered ratepayers had paid excessive rates for services in the past. As such, the City’s first argument must fail. The Board was seeking to rectify what it perceived as a historic over-compensation to the utility by ratepayers."


Then it goes on:

“There is no power granted in the various statutes for the Board to execute such a refund in respect of an erroneous perception of past over-compensation. It is well established throughout the various provinces that utilities boards do not have the authority to retroactively change rates..."


And then there is authority cited for that proposition.


I cite that for this reason.  If you begin with the proposition that what was intended to compensate was future harm arising from the sale, there can't be any future harm if the sale doesn't go ahead, as contemplated by the Board.


My friend is indifferent to that, obviously, because there's $6.4 million and his clients would prefer to have that.


What the Board, in my submission, would be doing would be taking the under-recovery from 2003, and in effect, crediting ratepayers that $6.4 million.  It would be taking the future harm that is contemplated by the '08-0411 case and creating -- or it is taking the future harm and recasting it as compensation for past harm, because that is the only way, in my submission, these amounts could be disposed of.


In my submission, that is both improper, but I also think that it is bad precedent.  I say that because we're only looking at the St. Clair line and we are only looking at the under-recovery of the St. Clair line.  That of course was appropriate in the context of the sale of the St. Clair line, but where we're not talking about the sale of the St. Clair line, you have to recognize, in my submission, that Union has many assets.


It can only earn its regulated rate of return, subject to earnings sharing in an incentive regulatory framework.  There will be assets in that Union's portfolio that under-recover.  There will be assets that over-recover.  But at the end of the day, what matters is:  Overall, are customers paying just and reasonable rates and is Union earning a fair return on its assets?


And, in my submission, focussing on this asset alone misses that point, and I think it is a very significant point.


What I would like to do at this stage is move to the Board's procedural order, because I think, in fairness to everybody, we should have Union's position on the issues articulated.  So if I can go down it, on page 3 of the Board's Procedural Order No. 4:

"Is the disposition of deferral accounts 179-121 and 179-122 dependent on the completion of the transaction between Union Gas Limited and Dawn Gateway Limited Partnership?"


In my submission, the issue would be phrased this way:   Should the amounts be disposed of at an earlier date?  And I would submit in response to that "no", and if that means that the disposition is dependent, then the answer is "yes" in that parlance.

"If the answer to the first issue is yes, what if any action is required by the Board at this time?"


An order as requested, and nothing else, in my submission.

"If the answer to the first issue is no, as of what effective date should deferral accounts 179-121 and 179-122 be disposed?"


If the Board is inclined to dispose of the deferral accounts, absent the project going ahead, then I believe, as Ms. Elliott testified, that will take place in Union's 2010 earnings sharing non-commodity deferral account proceeding, which I believe will be hopefully filed relatively soon for July 2011.

"What are the amounts in the accounts as of that date?"


We don't have the precise amounts, but we have from the interrogatories what they are, plus some interest.

"What is an appropriate methodology to apportion the amounts across customer rate classes?"


That is answered in Exhibit E1.9.  Board Staff deals with the methodology and the actual amounts.


That, in my submission, is Union's position with respect to these deferral accounts.


Overall, in my submission, when you go back and look at why these deferral accounts were created and the rationale, it leads to only one conclusion, that they ought not to be disposed of.


I will save the remainder of my comments obviously for written reply.  I did not want to imply, I should say, though, before we leave, that my friend's position was anything other than intellectually honest.


I simply wish to reinforce that it is, in my submission, a bit of a red herring to focus on March, April and thereafter.  What you need to look at is:  Has the project actually gone ahead?  And it hasn't.  It just hasn't.  That is not because people at DGLP and DTE and Spectra don't want it to, because here, and in other proceedings before this Board, they have said that they prefer this project and they believe it is a good project.  It just hasn't happened yet.


Those are my submissions.


MR. SOMMERVILLE:  Thank you.  The Board has no questions.  

Procedural Matters:


MR. SOMMERVILLE:  We will try to establish a schedule for written argument.  I am going to propose that argument from respondents should be filed no later than April 15th.  That is a week Friday.  We would look for reply Easter Monday.  That is April 25th.


We would ask parties to file their costs -- I am trying to avoid the issuance of a further procedural order, if we can.  I am getting enthusiastic support for that from Staff.


[Laughter]


MR. SOMMERVILLE:  Suggesting that cost claims be filed one week following the reply argument, so seven days from April 25th or whatever that works out to.


Mr. Thompson, does that seem to fit your schedule?


MR. THOMPSON:  Yes.


MR. SOMMERVILLE:  If -- Mr. Quinn?


MR. QUINN:  Yes.


MR. SOMMERVILLE:  If we get some turbulence from some of the other respondents, we will deal with that in the normal course, but, absent that, that is the schedule for argument.


MR. SMITH:  Thank you very much.


MR. SOMMERVILLE:  Thank you very much, everyone, for a very orderly and polite proceeding.  Thank you very much.  We are adjourned.


--- Whereupon the hearing concluded at 4:14 p.m.
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