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Monday, May 2, 2011

--- On commencing at 10:43 a.m.

MR. SOMMERVILLE:  Thank you very much.  Please be seated.

Good morning, everyone.

MR. STOLL:  Good morning.

MR. SOMMERVILLE:  The Board has convened this morning in a matter of an application by the Ontario Waterpower Association.  The application is for an amendment to the licence of Hydro One Networks Incorporated.

The amendment sought would exempt Hydro One Networks Incorporated from the requirements of the -- certain requirements of the Distribution System Code.  The section of the Distribution System Code from which relief is sought requires from payment from a generator -- a developer to the Hydro One Networks Incorporated with respect to the development of the project.  The application would substitute a different payment schedule than that provided for in the code.

Leading up to today's hearing, the Board has issued several interim decisions exempting Hydro One from application of the DSC pending the outcome of this case.

The application has been designated as EB-2011-0067.  My name is Paul Sommerville.  Sitting with me are Marika Hare and Paula Conboy.  Can I have appearances?
Appearances:


MR. STOLL:  Scott Stoll for the applicant, the Ontario Waterpower Association, and with me - and they will be witnesses put up for the panels - I have to my left Mr. Philip Lawee from Hydromega; to my right I have Mr. Paul Norris from the Ontario Waterpower Association; Mr. Bill Touzel from WESA, which is a consultant and one of the members; Mr. Arnold Chan from Xeneca Power, which is one of the proponents with, I believe, 12 -- I'm going to say 12 projects.  Arnold?

MR. CHAN:  That's correct.

MR. STOLL:  Then we have Mr. Rick Roberts from Lizard Creek Power, who is also one of the other developers.

MR. SOMMERVILLE:  Welcome.

MR. ENGELBERG:  Good morning.  I'm Michael Engelberg.

MR. SOMMERVILLE:  Well known to the Board, Mr. Engelberg.

MR. ENGELBERG:  I don't know whether to say thank you.

[Laughter]

MR. SOMMERVILLE:  You are always welcome here.

MR. ENGELBERG:  Thank you.  I am here on behalf of Hydro One Networks Inc., and I have to my right Kevin Mancherjee from our regulatory affairs group.  In the event that any evidence is necessary from Hydro One, which may not be the case, Hydro One is prepared to introduce Mr. Mancherjee as a witness to answer any of the Board's questions.

MR. SOMMERVILLE:  That's very helpful.  Thank you.

MR. ENGELBERG:  Thank you.

MS. HELT:  Maureen Helt, counsel with the Board, and with me I have Gona Jaff, Board Staff case manager, and two other members of Board Staff, Ashley Hale and Vincent Cooney.

MR. SOMMERVILLE:  Thank you.

MR. ENGELBERG:  Mr. Sommerville, I would like to add that Hydro One has some trainees, new trainees to the corporation, watching and that is why we have more attendees than usual.

MR. SOMMERVILLE:  So long as they paid their ticket, we're happy to have them here.

Welcome.  Hopefully, we will leave a good and a lasting impression on you.  I will leave that to my colleagues to accomplish.  Are there any preliminary matters?
Preliminary Matters:


MR. STOLL:  Yes, there are, Mr. Sommerville.  We have had some discussions, and I would like to first thank the Board for the indulgence of the delay.

In the interim decisions that were issued, the Board had referenced a connection cost agreement payment schedule that would be negotiated between Hydro One and the subject of the order, and that was, I think, a little paragraph -- it was on page 2 of the interim decision, and it was itemized as 3(i) in one of the paragraphs.  And basically it says:
"The Connection Cost Agreement includes a schedule of payments as negotiated between Hydro One and the applicant, such that Hydro One is not required to expend resources without prior payment sufficiently in advance from the waterpower generator."

And in that vein, we've been having discussions with Hydro One, and we have come up with a payment schedule that the Waterpower Association is willing to accept and, from our discussions with Hydro One, they are willing to accept.

And subject to Mr. Engelberg confirming this, they're comfortable that the payment schedule as proposed would not have any detrimental -- potential detrimental impact to the other ratepayers of Hydro One.

I provided a copy to Ms. Helt just prior to our coming.  I don't know if you have been provided a copy of that.

MR. SOMMERVILLE:  We have.

MR. STOLL:  Okay.  I can walk through that now with you and how -- that proposal, and I have a couple of other preliminary matters on some updated evidence that we would like to speak to before we provide the witness panels.  So I am in your hands on how we proceed.

MR. SOMMERVILLE:  Do I understand this to be, in effect, an amendment to the application?

MR. STOLL:  Correct.  This would basically be the substituted wording for the obligations on Hydro One for the exemption that we are asking for from the two sections of the DSC.

MR. SOMMERVILLE:  So I think it is worthwhile first to acknowledge that this, in effect, is an amendment of the application, but we will also give it an exhibit number, Ms. Helt.

MS. HELT:  Yes, K1.1.

MR. SOMMERVILLE:  Those are the terms of the amendment of the application.

MR. STOLL:  Right.

MR. SOMMERVILLE:  Thank you.
EXHIBIT NO. K1.1:  TERMS OF THE AMENDMENT OF THE APPLICATION.

MR. SOMMERVILLE:  To that effect, Mr. Engelberg, Mr. Stoll indicated that these were -- this is an amendment that meets with the requirements of your client?

MR. ENGELBERG:  That is correct, Mr. Chair.

MR. SOMMERVILLE:  Thank you very much.  I think that is sufficient for our record.  We do note that there is a witness available from Hydro One, but it seems to me that in the obvious acceptance of the amendment by Hydro One, we won't need that to happen.  So we will proceed without that at the moment.  Thank you.

MR. STOLL:  Now, I can speak and walk through the exhibit, or we can come back to that at a later time.

MR. SOMMERVILLE:  Why not give us a summary of the document, Mr. Stoll?

MR. STOLL:  All right.  Basically what we continued on with was the principle that we -- Hydro One should not be expending resources prior to receiving payment.

But we wanted to come up with a payment schedule that reflected the permitting and approval process from other bodies for waterpower that are unique to waterpower in this payment schedule, and the ability of waterpower developers to obtain debt financing relative to the project.

So what we did was basically maintained the same $20,000 per megawatt initial payment within the -- at the time of execution of the CCA, and then as we progressed through the development process, a 30 percent deposit would be required when the waterpower developer notifies Hydro One that it has completed its first environmental assessment process.

And it's worded that way because of the unique situation that Hydro finds itself in, in that it could be provincial EA process or a federal EA process, or both, in certain situations, but the triggers of the federal process would be different and the function would be different, potentially.  So it was worded that way, in particular.

So it was a 30 percent deposit at that time.  The intent would be that that would cover the design, engineering, some of the project management-type expenses related to Hydro One's cost.

That would initiate a process where Hydro One would provide, if required, a more detailed estimate, but also a construction schedule that would allow the waterpower project developer to manage the final installment, the final 70 percent, so that -- so if Hydro One required six months for their work or if they required the full two years, the developer would have time to incorporate that into the schedule and still meet -- or understand the ramifications of that relative to the FIT contract, or any other obligations they would have.

So that is -- bullet 3 talks about providing the schedule and potentially an updated estimate.

One of the things when we go through this is waterpower is a little bit different than other types of renewables, in that the sizing of equipment, the impact of the connection, can't be finally determined until we get through the permitting and approvals process.  It is unlike wind where we can say we're going to have eight towers of 1.67 megawatts per tower, and then we would just arrange the tower.

Waterpower is different, in that depending on the permitting and the implications, we may end up with a slightly different impact.  So it pushes back some of the ability to provide very precise information to Hydro One, and it basically is unique to waterpower relative to the other renewables.  And the witness panel will be talking to that.

The balance of the monies and -- based on the new estimate if Hydro One -- would be due based -- no later than 30 days after we've received the permitting.  So basically the developer at that point has a permitted facility that they know they can build, and if they need to accelerate payment, as it is a not-later-than date, they can manage the risk with Hydro One and provide the money prior to final permitting, recognizing they may end up with some additional costs or if there is a subsequent change, but they can manage the risk.

So the intent is behind 4 is to provide money to Hydro One, but give the waterpower developer some ability to manage the timing and the risk.

And part 5 and 6 are timing issues, and recognize some of these projects may require enhancements and that some of these projects from Hydro One may require up to two years to order materials and complete the build and the install.

So for a normal project that is distribution-connected and does not impact the transmission system, it is a maximum of two years for Hydro One from the time of receiving payment, and if there is a transmission upgrade, it is subject to mutual agreement, so that if they say it is going to be 27 months -- and that's to ensure that the developer and Hydro One are reasonable with each other in the event that there is a transmission upgrade that does take longer than the two years to do.

And one of the -- point 6 deals with the expansion deposit, which was not part of the original application, just for clarity, to make sure that the expansion deposit is due at the time the final instalment is due.

The last part of the language is basically if for some reason Hydro One's cost exceed the money they have received because of the nature of the payments, they can stop work and ask for more money to basically be topped, so that they're never out of pocket on a going-forward basis.


So that is the way we have structured it, to basically ensure Hydro One is protected and the waterpower developer has control and a payment schedule that is more in line with the development process.

MR. SOMMERVILLE:  Are there any questions respecting the document?

MS. HELT:  Yes.  I just have two questions.

Mr. Stoll, can you just confirm that in these proposed amendments where you refer to "LDC" you are, in fact, referring to Hydro One?

MR. STOLL:  Correct.

MS. HELT:  I just wanted to have that noted for the record.

MR. STOLL:  Yes.  There was some verbiage that it was to be generic.  In discussions with Hydro One they just left it as -- we just left it as "LDC", but because the applications only refer to Hydro One as -- they're the distributor of connection, the "LDC" does mean Hydro One Networks.

MS. HELT:  Thank you.

The only other question I have is with respect to point 5 of the proposal, where the LDC and the proponent shall mutually agree upon an in-service date that is no later than two years after the LDC's receiving the balance.

Is there any possibility that that two years will put it beyond the required commercial operation date to be within the five-year period?

MR. STOLL:  It could, in certain circumstances, but that would -- and that's part of the risk mitigation of the developer, because the FIT contract provides that a developer can miss the milestone date for commercial operation but be subject to a liquidated damages payment in accordance with the contract of -- I believe it is 15 cents a kilowatt per day that they're late.

So if we go beyond the five years, the developer is aware they're going to be incurring a payment, to do that to the OPA as liquidated damages.

As long as the developer is -- establishes commercial operation within 18 months, there is no -- the FIT contract does not provide an ability to terminate the contract until it goes beyond the 18 months, so...

MS. HELT:  All right.  Thank you.  I have no other questions.

MR. SOMMERVILLE:  I note that there are a couple of typographical errors.

MR. STOLL:  Yes.

MR. SOMMERVILLE:  I wonder if -- perhaps address those and I don't think the document needs to be reintroduced.

MR. STOLL:  Okay.

MR. SOMMERVILLE:  But just a corrected version.  Most notably in the last paragraph is the omission of the word "until" in the second-last line, which reads:

“The LDC shall be relieved of its obligation to perform such further work..."
until
"... it receives the said additional funding."

I think that is an omission.

MR. STOLL:  It is.

MR. SOMMERVILLE:  And there are a couple of others, less impactful ones, but perhaps the parties can just do a correction and refile that and we won't need to re-enter it.

MR. STOLL:  Okay.

MR. SOMMERVILLE:  Can I look to you, Ms. Helt, to ensure that that occurs?

MS. HELT:  Yes, Mr. Chair.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  Thank you.

MR. SOMMERVILLE:  Thank you, Mr. Stoll.

MR. STOLL:  Okay.

MR. SOMMERVILLE:  There is a preliminary matter, I suppose, associated with the confidentiality of certain material, which I guess has implications for the first panel; is that right?

MR. STOLL:  Well, actually, probably more so for the second panel.

Mr. Lawee has some -- a plane, so he is available for this morning, so he's going --


MR. SOMMERVILLE:  Why don't we deal with that, then, now?  And we will address the confidentiality when it is more germane.

MR. STOLL:  Okay.  I appreciate that.

There were a couple of updates to the evidence that I wouldn't mind walking through before we get to the witness panel.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  I provided some copies, both a public version and a confidential version, to Ms. Helt, and it will go to two elements, one being the Exhibit A, tab 3, which was a table pertaining to certain project information, including dates and costs.

MS. HELT:  Mr. Stoll has provided me with copies of both a public and confidential version of that document.  Perhaps we will mark them as exhibits at this time, and I can provide them to the Panel.

MR. SOMMERVILLE:  Thank you.

MS. HELT:  The public version of an update to prefiled evidence of the OWA Exhibit A will be marked as KT1.2.
EXHIBIT NO. K1.2:  PUBLIC VERSION OF UPDATE TO PREFILED EVIDENCE OF OWA EXHIBIT A.

MS. HELT:  And the confidential -- or K1.2, my apologies -- and the confidential version will be marked as KX1.2.
EXHIBIT NO. KX1.2:  CONFIDENTIAL VERSION OF UPDATE TO PREFILED EVIDENCE OF OWA EXHIBIT A.

MR. STOLL:  So in this document, what we've done is updated three columns based on information provided through the interim -- or the applications for interim relief.

And also since the April 25th letter or list was provided by the Ontario Waterpower Association with the Hydro One information, four other proponents have received CCAs from Hydro One and are in their two-week period to execute, unless they receive interim relief.

Also, there has been -- in the April 25th letter, we identified one project -- or five potential projects that wanted to be joined to the application.  One of those proponents has come forward, and that is listed on page 5 of the exhibit, which is an Ontario Power Generation project, Rainy Falls, and the information is added in the last line on page 5.  Okay?

I can walk through the changes now or go through them with the witness panel when we get to that stage.

MR. SOMMERVILLE:  Let's do that.

MR. STOLL:  Okay, I appreciate that.  Then the other update, both a public and confidential version have been provided to Ms. Helt and we would ask that -- is the table that was attached to the April 25th letter from the OWA, was information provided by Hydro One regarding projects.

And we've updated that information basically in line with the way we updated Exhibit A, tab 3, and the projects that were in the first part of the table awaiting a CCA have been moved into the second part where they have been issued a CCA, and the date and cost information has been provided.

MS. HELT:  Mr. Stoll, perhaps I can just provide a copy to the Panel.  We will have marked as Exhibit K1.3 the public version of the table provided with the April 25th letter from the OWA, and mark as Exhibit KX1.3 the confidential version of that table.
EXHIBIT NO. K1.3:  PUBLIC version of TABLE PROVIDED WITH APRIL 25, 2011 LETTER FROM OWA.
EXHIBIT NO. KX1.3:  CONFIDENTIAL version of TABLE PROVIDED WITH APRIL 25, 2011 LETTER FROM OWA.

MR. STOLL:  Thank you.  And we can walk through this with the witness panel, and then -- where one of the projects that had been identified as awaiting a CCA has executed and that is the North Bala, which goes into the fourth table.  So we have updated this table to put projects where they currently stand as of today and the most up-to-date financial information that we have, okay?

So that is the updates to the information.  If there are questions, I am happy to respond to those.  Otherwise, we can go to the first witness panel, which would be Mr. Philip Lawee from Hydromega, and he would be able to speak to the Hydromega projects.  There are four Hydromega and the Dokis project with which he is involved, and his main involvement is around the financial aspects of those projects and some of the implications there.

MR. SOMMERVILLE:  Let's deal with these updates when the second panel comes up.

MR. STOLL:  I appreciate that.

MR. SOMMERVILLE:  Mr. Lawee, could you come forward to be sworn, please?
ONTARIO WATERPOWER ASSOCIATION - PANEL 1

Philip Lawee, Affirmed


MR. SOMMERVILLE:  Mr. Engelberg, is it your intention to cross-examine these witnesses, do you expect?

MR. ENGELBERG:  No.  My intention, Mr. Chair, is that I will not be cross-examining.

MR. SOMMERVILLE:  Thank you very much.

MR. STOLL:  And I just have very brief direct for Mr. Lawee, and then I would open him up to --


MR. SOMMERVILLE:  I was going to suggest it may be worthwhile, in the context that I guess the only cross-examination is going to come from Board Staff in this instance.  Normally, there is very little latitude for examination-in-chief.  I don't want to violate that principle unduly, but it may be worthwhile to be a little more -- take a couple of more minutes to expand the evidence in this context.

MR. STOLL:  All right.

MR. SOMMERVILLE:  Thank you.
Examination-In-Chief by Mr. Stoll:

MR. STOLL:  Mr. Lawee, can you state your name, company, and position within the company?

MR. SOMMERVILLE:  There is a little button.

MR. LAWEE:  Philip Lawee, Hydromega Services, and I am a director and secretary-treasurer of the company.

MR. STOLL:  And which projects are you here to speak to?

MR. LAWEE:  We have five FIT contracts, four on the northern reach of the Kapuskasing River and one on the French River called the Okikendawt or Dokis First Nation project.

MR. STOLL:  And the four projects on the Kapuskasing River would be Big Beaver --


MR. LAWEE:  Well, there is four projects:  Big Beaver Falls, Camp Three Rapids, Old Woman Falls, White Otter Falls.

MR. STOLL:  Can you just provide a brief overview of where each of those projects is in its development?

MR. LAWEE:  Okay.  Hydromega was awarded the four Kapuskasing projects by the Minister of Natural Resources in 2005.  Between 2005 and construction commencement in June 2010, we went through a series of environmental impact studies and a full review permitting authorization approvals until we had notice to proceed construction on those projects.

As I mentioned, they have been in construction since June 2010, with approximately 24-month construction period to completion, to commissioning.

MR. STOLL:  Thank you.  And I just want to ask you a couple of questions regarding the financing and what lenders are looking for to get to financial close.

If you could describe what lenders would look for from a waterpower developer to get to financial close to lend against the projects?

MR. LAWEE:  We typically start -- once we have a concrete project in place with an estimate of budgeted development costs, we would go to a lender or a series of lenders in order to obtain a term sheet, which would spell out the effective terms and conditions of the financing.

In our case, we do -- we do this on a project finance basis.  The project is provided as guarantee.  There is typically also a sponsoree course to the developer throughout the construction period.

The other terms and conditions would specify typical reps and warranties that would be provided, term of the financing, interest rate spreads.  Typically spreads are based off of Government of Canada bond yields and a host of other financial requirements that the lenders would look for prior to putting in place any kind of financing for these projects.

We often do construction and takeout financing, which is all in one package.  The lender will provide construction financing and a term loan within that same package.

And we often will do that on a long-term basis that will usually match the term of the power purchase agreement.  In the case of the FIT contracts, those are four-year contracts.

And what we try and do is avoid any financial risk.  If the interest rate environment is favourable, we will try and go as long as possible to match long with long, the term of our financing with a term of the power purchase agreement.

MR. STOLL:  And just to back up a little bit, the projects we've indicated in the evidence are approximately, in two cases, 18 months from operation and 22 months from operation?

MR. LAWEE:  That's correct.

MR. STOLL:  Leaving aside the Okikendawt project.  And you mentioned the construction commenced in the summer of 2010?

MR. LAWEE:  Correct.

MR. STOLL:  So the construction period in excess of two years?

MR. LAWEE:  That's correct.

MR. STOLL:  Okay.  All right.

I don't have any other questions for Mr. Lawee.  I am opening him up to cross-examination, so...

MR. SOMMERVILLE:  Thank you very much.

Ms. Helt?
Cross-Examination by Ms. Helt:


MS. HELT:  Yes.  Thank you, Mr. Chair.

Good morning, Mr. Lawee.  I have a few questions with respect to the five projects that you've identified.

Those are five projects that make up part of the 27 projects that are the subject of this application; is that correct?

MR. LAWEE:  That is correct.

MS. HELT:  You also indicated you were awarded an MNR in 2005 with respect to these projects?

MR. LAWEE:  Yes.

MS. HELT:  And that you had -- in between the time of the MNR and construction commencement in June of 120, that was the time that you had environmental impact studies performed; is that correct?

MR. LAWEE:  Yes.

MS. HELT:  And at that time, as well, you also sought environmental permits?

MR. LAWEE:  Everything required to bring the project to construction-ready, all permits, authorizations, approvals.

MS. HELT:  And so did you start seeking those approvals in 2005?

MR. LAWEE:  As soon as we were awarded, we started working towards obtaining all of the necessary approvals, including the environmental assessments.  We were working with a third-party consulting engineer in environment, to be able to go through that entire process.

MS. HELT:  And with respect to these various permits, on average, how long did it take you to have these permits obtained?

MR. LAWEE:  I can't speak exactly for the number of -- or the time period involved, but they were all very lengthy.

MS. HELT:  "Lengthy" meaning 12 months, 24 months?

MR. STOLL:  If I may jump in, the panel -- the next panel will speak to the more general aspects of how the permitting aspects of these projects goes.

In the EA document that we filed as evidence, just the EA process -- which is a precursor to being able to go into location approval permitting and design approvals from the MNR -- the EA document itself talks about a two-year period just to complete the filing of the EA, let alone the consideration and stuff.

So these are multiple years.  I don't think there has been a project permitted in a year.

MS. HELT:  Well, perhaps I can frame the question differently.

MR. STOLL:  Okay.  Okay.

MS. HELT:  My interest is particular with respect to these -- the four projects, at least, that were identified on the -- is it the Kapuskasing?  Those four projects, I believe, Mr. Lawee, you said that you have a notice to proceed, that was issued by the OPA?

MR. LAWEE:  Yes.

MS. HELT:  And so is it the usual course that you would have to have your environmental permits in place prior to that?

MR. LAWEE:  I wouldn't be the person to ask that question.  That is not my scope within the company.

But my consulting engineers, in-house, would be able to better answer that question.

MR. STOLL:  We can provide an undertaking.

The next witness panel will speak to the fact that a waterpower developer cannot apply for notice to proceed until they have completed the environmental assessment process.

It's a prerequisite to obtaining notice to proceed, or NTP.

MS. HELT:  All right.  I don't think it is necessary to provide an undertaking.  We will note to ask that of the next panel, if the Panel agrees.

MR. STOLL:  Okay.  Thank you.

MS. HELT:  All right.  So in terms of process, then, with respect to these four, the environmental -- the approach to the environmental approval process is consistent?

MR. LAWEE:  Sorry, can you rephrase that?

MS. HELT:  In terms of your approach to obtaining environmental approval, it's consistent with respect to these four projects, in terms of timing when you commenced to seek approval, to seek the permits, that sort of thing? There is a general process that you would follow?

MR. LAWEE:  This is the first time we've developed projects in Ontario under this regime, so I don't have anything else to compare it to.

But essentially, we followed the process, and all the -- obtaining of all of the approvals and authorizations required in a very diligent manner.

And in fact, our projects were delayed as a result of not being able to obtain permits within the anticipated timeframe.

Therefore our projects were delayed.  We were expecting originally to be in service in 2011, and that is no longer the case.

MS. HELT:  Thank you.

With respect to the financing, you say that you -- the process is usually that you go to lenders to obtain a term sheet and effective terms of financing.

When in the process would you seek to do that?

MR. LAWEE:  Well, you would try and do it as early as possible, but in order to be able to do that, you've got to have a number of issues tied up, and your project has to be sufficiently advanced to be able to provide the lender with the appropriate information, in which he can prepare a term sheet that's suitable for financing purposes.

In our case, we did that.  We started that process in the spring of 2010, and we had a signed term sheet by roughly the end of June 2010.

MS. HELT:  So is it correct, then, that you have all of your financing in place now to proceed with the project?

MR. LAWEE:  No.  We do not have financing in place as of yet.

MS. HELT:  But it is anticipated that you will have that shortly?

MR. LAWEE:  We expect to have that within the next 60 days.

MS. HELT:  You also indicated in your evidence that the lender often provides construction financing and a term loan, and that is -- you seek that in order to avoid risk; is that correct?

MR. LAWEE:  Well, no.  We do a project finance.  There are a number of lenders who have experience in the domain that are able to assess construction, as well as operating risk.

Quite often, a lot of the lenders will do it based on a relationship.  We have been in this business the last 25 years.  The lender that we work with, we have done numerous financing with in the past.

And there are a number of ways of putting together a financing package, and -- some of which are on a short-term basis -- what they call a mini perm -- which goes out between, let's say, three and up to seven years, and then typically gets refinanced thereafter.

It is just because we assume so much risk during the development and construction phase, we try and avoid taking any undue risk not associated with technical aspects of that project, in which case, the financial risk would be something that we would ordinarily try and avoid.

And by putting together a financing of 30, 35, up to 40 years, our largest fixed cost is our debt service and this is one area where we can pin that down so we can predict with certainty what our future cash flows are going to be for the project, and so the lenders can assess whether or not we can achieve the appropriate debt service coverage ratios on our project.

MS. HELT:  Thank you.

I just have one final question with respect to these particular projects.

And given that there are -- your approvals essentially are in place and you are very close to securing your financing, why, then, is it necessary for you to have an exemption with respect to these particular projects?

MR. LAWEE:  We received one connection cost assessment for the first two projects, I believe it was back in January, with a two-week deadline.

We made a payment for that, and I'm guessing it was in February, with a signed CCA.  That was retained by Hydro One for several weeks, and then returned to us, along with our certified cheque, because Hydro One indicated that there were reviews of costing estimates that needed to be done on our project, as well as all of the other projects that were -- that were being assessed.

And a second connection cost assessment came through, I believe it was end of March/early April, again, with the two-week deadline to make full payment.

And in order to make that payment, the latest connection cost amounts -- deposits for the four Kapuskasing projects were approximately $5.1 million, tax included.  For us to be able to put that money in place and source that money without having our permanent financing in place would be very, very onerous.

We are not a public company.  We do not have any access to public capital, and for that very reason we don't have the ability to fund these costs prior to our getting our permanent financing.

Once the permanent financing is in place, you know, this is a cost component that a lender would fund based on a draw request that we would make to the lender.

MS. HELT:  So just to confirm, then, once you have your financing secured and it is in place, you will be able to pay 100 percent of the cost connection deposit?

MR. LAWEE:  We would be in a position to do that.

MS. HELT:  Thank you.
Questions by the Board:


MR. SOMMERVILLE:  The Board has some questions.  Mr. Lawee, thank you for being here.  This is very informative and helpful.

The securing financing, you indicate you are going to be able to secure your financing within 60 days of today, for example, and that the sea parts at that point and you are in a position to be able to fund this confidently from that point forward.  Did I get that right?

MR. LAWEE:  Yes.

MR. SOMMERVILLE:  Now, what are the impediments?  Why have you not been able to secure that financing at this stage?  What's the impediment?

MR. LAWEE:  I think what you have to do is look at the FIT contract, which provides for a drop-dead date for which you have to commission a project.

In order to be able to achieve that commissioning date and not go off side under the FIT contract, you need to put in place your equipment, turbine equipment, what we call a water to wire package; that includes turbines, generators, switch gear and other ancillary components.

The lead time for that is often 18 to approximately 28 months to be able to get that equipment delivered.  And in order to avoid being penalized at the back end, you have to make that order months in advance of your construction start, because there's a component of engineering that is required to develop the appropriate turbine profiles and sizing, and so forth.

As I said, I've been in this business for 25 years.  I've never been in a position where I've had the luxury of having my financing in place prior to construction start.  In my mind, it's very difficult, and we have never been able to make it feasible to be able to put the financing in place prior to construction.

MR. SOMMERVILLE:  Is it because the lender regards that commencement of construction as being the sort of -- really a green light from the lender's point of view?

MR. LAWEE:  No, not at all.  I think it requires a number of things to be put in place.

You need to have all of your key contracts in place, your civil contract, your turbine equipment contract and various other contracts.  Your power purchase agreement must be assigned to the lender.  You need lease agreements.  In the case of our projects, we still have not been able to sign a Crown lease agreement with MNR.

We are working diligently to be able to get that in place, and that is one of the requirements in order to secure our long-term financing.

Subsequent to that, there is the waterpower lease agreement, which will get signed subsequent to the Crown lease agreement.

There are the land surveys that need to be done on the transmission line that have to be verified by the surveyor general prior to being inserted into the Crown lease, which gets registered on title.

Easements have to be put in place, private easements, as well as Crown easements.

You need consents and acknowledgements from all of your key contractors.  The OPA contract gets assigned.  All of these civil and equipment contracts need to be assigned to the lenders.

Until all of that is in place, the lender will not lend against the project.  The only other way you can have the lender disburse anything prior to all of these elements being in place is if you provide some other form of security.

MR. SOMMERVILLE:  That was kind of the burden of my question, was that the lender requires a maturity in the project that is quite advanced before the lender is prepared to provide financing.

MR. LAWEE:  Correct.

MR. SOMMERVILLE:  Have you been able to take a look at the amended application, the terms of the amendment that were filed this morning?

MR. LAWEE:  Yes, I was.  I did.

MR. SOMMERVILLE:  And having looked at those, how do you see them assisting you in your business planning or execution?  How do you see that working for you?

MR. LAWEE:  Well, if we look at the Kapuskasing projects, where we have paid the $25,000 based on the Board's interim relief notice that was issued I think two weeks ago, that amount has been paid.  We hopefully will have our financing in place to be able to pay the 30 percent deposit and, in all likelihood, will notify Hydro One that we will be paying them the 70 percent, because we're within that two-year time frame.

Now, I cannot say where Hydro One is with our connection cost application and where they are in terms of the preparatory work for our project.

I know that we have put in all of our transmission lines and we are connected to two of our projects on a temporary basis.

In terms of the fifth project, the Okikendawt project, we are required to make a payment unless we get interim relief of the full amount, which, with taxes, is approximately 1-1/2 million dollars.

In that instance, I am a bit at a loss to determine how we're going to make that payment, because we are not yet at the point where we are ready to go to lenders to seek financing yet.  We have not yet received final permitting for that project.  We are still in the environmental assessment standpoint.

MR. SOMMERVILLE:  What the amendment seeks to do, in large part, is align the expenditures - and Mr. Engelberg, if I state this inaccurately, please correct me - what I think this amendment is intended to do is align the payment stream with the incurrence of costs by Hydro One in its preparation for receiving your project within its system.

Do you see that as something that may allow you to change the architecture of your lending arrangement?

MR. LAWEE:  I don't believe that that will have an impact on us, on our ability to secure the financing prior to construction.

In this case, we will make every effort to try and put that in place prior to construction, but again, what often happens is you need to select a civil contractor and a turbine manufacturer who will be able to provide you with your equipment with a sufficient lead time.

And again, there are substantial costs involved.  Once a contract is signed, you typically have milestone payments of up to 20 or 25 percent of your total contract price at signature or shortly thereafter.  Because these projects, in the case of the Kapuskasing projects, the total development cost is in excess of 100 million -- I don't know exactly what the turbine manufacturing component is of that, but it's significant.

All of these are funded through equity, and they're basically coming out of our pocket, not out of the lender's pocket.

The lender will not lend, unless he is secured.  He needs to have that security in place, and it's not just enough to have a simple assignment of an OPA contract.

There are all the other elements that I had mentioned earlier, and more, that would be required before the lender would say okay.

As I said, that is our situation as a private company.  I cannot speak for other companies that would have access to capital in excess of what we have done so far.

MR. SOMMERVILLE:  Thank you.  Just one final area, and that relates to construction milestones.

Do you employ, as part of your contractual environment, specific requirements for construction -- performance milestones for your constructors?

MR. LAWEE:  I am not sure I understand the question.

MR. SOMMERVILLE:  I didn't state it very well.

What I am getting at is the construction contractor, do you impose on the construction contractor specific requirements -- incentivized or penalized, as the case may be -- for performance?

MR. LAWEE:  One would typically see a liquidated damages clause in a contract for achieving critical milestones.

If there are any delays -- and this is the case, probably, for a turbine manufacturer as well -- if they do not deliver on time, there would often be penalties for late delivery.  Similarly with a civil contractor, would have the same type of liquidated damages for late delivery.

And of course, there are, you know, other force-majeure clauses that could mitigate, you know, what those liquidated damages might be.

MR. SOMMERVILLE:  Thank you.  Those are my questions.

Anything in redirect, Mr. Stoll?

MR. STOLL:  Just a couple of very quick questions.
Re-Examination by Mr. Stoll:


MR. STOLL:  Can you specify or order your equipment prior to having the permits in place for the design, like, the environmental permits done?

MR. LAWEE:  The difficulty is you may not know what your flow -- your flow and -- your head and flow, basically the height of your falls, and the flow, because there may be environmental requirements to retain an aesthetic flow or environmental flow for fish mitigation or such things.

In order to be able to do your preliminary design on your equipment, you need to know those figures with certainty.  So it is difficult to be able to put your order in without having all that information at hand.

And it may depend also on -- based on flow, your equipment might be a different design.  There are a number of different turbine configurations, vertical versus horizontal, Kaplan turbine, Francis turbine, bulb turbine, pit turbine.  They all have different applications based on the configuration and the physical characteristics of each site, which are very unique.

It's not like a wind turbine, where you have a manufacturer that designs two or three models.

In the case of hydro, it is very site-specific and very much custom.  They don't just take one off the shelf and say:  Okay.  This is for you.

It's part of a full engineering design modelling, based on those characteristics.

MR. STOLL:  Okay.  And just one other thing.  Do you have a copy of the updated evidence, Exhibit A, tab 3 with you?

MR. LAWEE:  I do not.

MR. STOLL:  Okay.  If I could just provide a copy and I will ask two quick questions.

MR. SOMMERVILLE:  This is from the public document, Mr. Stoll?

MR. STOLL:  Yes, it is.  I just wanted to have Mr. Lawee -- you see the column marked "CCA Estimate"?

MR. LAWEE:  Yes.

MR. STOLL:  In the fourth row of projects, there's a new number inserted, 1.433 million?

MR. LAWEE:  For Big Beaver Falls?

MR. STOLL:  Correct.  And so –- and then the line below that, there is an amendment, as well?

MR. LAWEE:  Yes.  For each one of our four projects, they were issued with a payment due date originally of March 1, 2011, and those were rescinded and replaced by a second CCA estimate with a due date of April 27.

MR. STOLL:  Right.  Okay.

And the remaining two projects are the last line of page 1 and the top line of page 2; correct?

MR. LAWEE:  That's correct.

MR. STOLL:  Okay.  Those are my questions.

MR. SOMMERVILLE:  Mr. Lawee, you are excused.

MR. LAWEE:  Thank you.

MR. SOMMERVILLE:  Thank you very much for coming.  We appreciate your attendance.

MR. LAWEE:  Thank you.

MR. SOMMERVILLE:  Should we take five minutes for the -- or perhaps seven minutes for the change in panel?

MR. STOLL:  That would be fine.

MR. SOMMERVILLE:  We will break and reconvene at about 10 minutes to.

MR. STOLL:  Thank you.

--- Recess taken at 11:42 a.m.

--- On resuming at 12:03 p.m.

MR. SOMMERVILLE:  Please be seated.

This is your panel, Mr. Stoll?

MR. STOLL:  Yes, it is.  I would ask that they be sworn, please.

MR. SOMMERVILLE:  Thank you.
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Paul Norris, Sworn


Rick Roberts, Sworn

William (Bill) M. Touzel, Affirmed


MR. SOMMERVILLE:  Mr. Stoll.

MR. STOLL:  Thank you.  I don't know if you want to deal with some of the confidentiality issues before we get going, or --


MR. SOMMERVILLE:  Let's do that.

MR. STOLL:  All right.  There's a few different documents that had confidential versions in response to the interrogatories and also in the original evidence.

Exhibit A, tab 3, much of the information that was identified originally as confidential has been provided in the revised public document, in the CCA estimate numbers and the payment due dates for most projects.  The months from construction has still not been made publicly available.

MR. SOMMERVILLE:  Can I ask, why is that?  Why is confidentiality treatment sought for that particular parameter?

MR. STOLL:  I think that would probably be better answered by the developers.  So if -- my understanding is that certain timing requirements in the nature of the relations and what their expectations are with the projects, they want to maintain the confidentiality at this point, because the information may change significantly and...

But maybe we can ask the developers that question after we --


MR. SOMMERVILLE:  Let me say that the changeability of that information would not be a convincing reason generally for us to consider that the information should be kept confidential.

Typically, the Board's treatment of evidence on a confidential basis is predicated on its having a commercial sensitivity --


MR. STOLL:  Yes.

MR. SOMMERVILLE:  -- or something that would impair a negotiating position or something that would, in terms of a future financial arrangement, have implications.

So that is kind of where -- or material that would be embarrassing to somebody.  But with that in mind, could you give us some idea as to why we should be treating this information as confidential?

MR. STOLL:  Mr. Touzel or Arnold or Rick?  Mr. Roberts?

MR. TOUZEL:  None of the information related to the projects that I am involved in are we treating as confidential.

MR. STOLL:  So we can update the evidence for your --


MR. TOUZEL:  I think I had.

MR. SOMMERVILLE:  I'm not --


MR. ROBERTS:  We are the same.  We don't have any confidential information.

MR. CHAN:  I am actually the same.

MR. STOLL:  Okay, if that's fine.  We have been trying to evolve the process.  We can update that.  There are a couple of projects where I don't have the developers here who had requested the information.  I can go back and revisit with them.

MR. SOMMERVILLE:  Okay, because the Board has an inherent interest in ensuring that as much information can be public as possible.  So thank you for that.

MR. STOLL:  All right.  I think the only -- when we go through the various tables in response to the interrogatories, given what these people have indicated, I think the only issue would be the OPA-specific contract information, where there are confidentiality provisions regarding the OPA contracts and we don't have the consent of the OPA and we haven't sought such consent on those.

MR. SOMMERVILLE:  So those are the items that the OPA contract specifically requires you to maintain confidentiality with respect to and you have not received a waiver of that?

MR. STOLL:  Right.  But I think, given the position we have been taking, the rest of the information for these developers certainly can be made public.

MR. SOMMERVILLE:  You are going to enquire about the others?

MR. STOLL:  I will undertake to make the inquiry.

MR. SOMMERVILLE:  Thank you.  So on the interim, we will treat that information on a confidential basis, but pending your advice, Mr. Stoll, about making that -- making all of the information public.

Now, the OPA contractual obligation, do you have any submissions with respect to that, Ms. Helt?

MS. HELT:  Yes.  I would just like to clarify, as well, Mr. Chair, then.  At the outset of Mr. Stoll's submissions, he was making reference to the updated prefiled evidence of the OWA Exhibit A, tab 3.

I take it, then, that is the table that Mr. Stoll is going to update --


MR. STOLL:  Yes.

MS. HELT:  -- and refile with the Board?

MR. STOLL:  That is one of the tables.  I will also provide an update to I believe it is Exhibit A, B and C from the interrogatories that had confidential information.

I think Exhibit C is the only one that had OPA-specific information regarding the acceleration days.  That would remain confidential and would not change.

But Exhibit A, much of the information would be made publicly -- or made available, aside from I believe there is three columns related to OPA-specific dates.

MS. HELT:  And so you will undertake, then, to refile that?

MR. STOLL:  I will.

MS. HELT:  So then we can perhaps mark as both -- both documents as undertakings that you are going to refile, the first being refiled version of Exhibit A, tab 3.  That can be undertaking J1.1.
UNDERTAKING NO. J1.1:  TO PROVIDE REFILED VERSION OF EXHIBIT A, TAB 3.

MS. HELT:  And the refiled version of appendix A, Board Staff Interrogatory No. 9, as undertaking J1.2.
UNDERTAKING NO. J1.2:  TO PROVIDE REFILED VERSION OF APPENDIX A, BOARD STAFF INTERROGATORY NO. 9.

MR. STOLL:  Correct.  And I believe there is a second exhibit?

MS. HELT:  Appendix B?

MR. STOLL:  I think it was, yeah, appendix B to the Board Staff IRs.

MS. HELT:  Of the Board Staff interrogatories as J1.3.
UNDERTAKING NO. J1.3:  TO PROVIDE REFILED VERSION OF APPENDIX B TO THE BOARD STAFF INTERROGATORIES.

MR. STOLL:  Correct.

MR. SOMMERVILLE:  For the purposes of cross-examination today, pending your advice from the other developers, I am wondering, Ms. Helt, in the absence of an actual witness from those projects, if you like, is it your intention to ask questions of these witnesses with respect to those projects, Or can we avoid an in camera session accordingly?

MS. HELT:  My intention would be to ask these witnesses -- and I think maybe perhaps Mr. Norris will be able to answer some of the questions at a high level with respect to the process and that sort of thing.

And I don't believe, then, it would be necessary to be concerned about the other witnesses.

MR. SOMMERVILLE:  I will leave that with you.  If you feel the need to ask those questions on an in camera basis, stop and we will address it.  Otherwise, we will continue on the public record.

MS. HELT:  Thank you.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  I appreciate that.  At this point I will go through the witness introduction.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  The direct examination will probably take a little bit of time, and we will move through some of the process.  So I am not sure if you want to ask questions on some of -- like the MNR specific process areas and EA process as we are going through.  I am open to that rather than waiting to the end.

MR. SOMMERVILLE:  Why don't we cross that bridge when we get there?  Let me indicate that the Panel does have to break at about ten minutes to 1:00 for lunch, and then we can reconvene thereafter.

MR. STOLL:  That's fine.

MR. SOMMERVILLE:  Thank you.
Examination-In-Chief by Mr. Stoll:


MR. STOLL:  If I can start with Mr. Norris.  Can you state your name, your company and the position within the company?

MR. NORRIS:  Paul Norris, the Ontario Waterpower Association, and I am the organization's president.

MR. STOLL:  Okay.  And we will just move down the line.

MR. TOUZEL:  I am Bill Touzel.  I'm the president and a director of WESA Group.

MR. STOLL:  Okay.  And?

MR. CHAN:  I am Arnold Chan.  I am vice president legal affairs for Xeneca Power Development, which is a subsidiary of Xeneca Limited Partnership.

MR. ROBERTS:  Hello, all.  I am Rick Roberts.  I am president of Lizard Creek Power and Pecors Power.

MR. SOMMERVILLE:  Sorry, I didn't hear the last one.

MR. ROBERTS:  Pecors Power.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  And I will go through this with each.  This question is to each of you, so if you each could respond in kind.

Were you involved in the preparation of the evidence filed in support of the application?

MR. NORRIS:  I was.

MR. TOUZEL:  I was.

MR. CHAN:  I was, as well.

MR. ROBERTS:  I was.

MR. STOLL:  Okay.  And do you -- for the purpose of the application, do you adopt the evidence as filed as part of your testimony?

MR. NORRIS:  I do.

MR. TOUZEL:  I do.

MR. CHAN:  I do.

MR. ROBERTS:  I do.

MR. STOLL:  Okay.  And now we'll get into -- a little more lengthy.

Do you have any corrections or updates or amendments?

And we had alerted the Board that we had some amended information regarding Exhibit A, tab 3, and I will let the witness -- Mr. Norris, do you want to walk through the information that was provided in the updated filing for Exhibit A, tab 3?

MR. NORRIS:  Thank you, yes.  So the amendments to Exhibit A, tab 3, as spoken to earlier this morning, are reflective of information received by the Ontario Waterpower Association subsequent to our letter to the Board of April 25th, 2011.

The amendments reference two key areas of change.

One is the instance wherein individual applicants, as part of this proceeding, have received connection cost assessment estimates since April 25th, 2011.

And the second is -- as Mr. Stoll indicated this morning -- in response to the effort to work collaboratively with Hydro One to identify other potential impacted parties, we have added a single project.

So on page 1 of Exhibit A, tab 3, if you would like me to walk through this, we have updated information with respect to the -- I am going to use the project name, because the -- many of them are Aboriginal names and are difficult for me to pronounce.  I will use Big Beaver Falls hydroelectric project.

MR. STOLL:  Okay.

MR. NORRIS:  Did you want me to go through those, Scott?

MR. STOLL:  Sure.

Does the Panel want to go through, line by line, the changes?  Or are we content with the -- I am just wondering about timing here.

MR. SOMMERVILLE:  We don't need to deal with those that Omega -- that Mr. Lawee had addressed.

MR. STOLL:  Okay.  All right.  So...

MR. NORRIS:  That would take care of -- one, two, three, the first project, then, for which we have an amendment is on page 2.  One, two, three, four down, called the North Bala small hydro project.

That update represents a change in the CCA estimate received by the proponent, and the fact that the payment due date has been adjusted to April 11th.  And as Mr. Stoll pointed out this morning, we have adjusted the information that was included in the appendix to the submission made April 25th, to represent that.

MR. STOLL:  Right.  And if I can just draw your attention -- the "Notes" column for that project?

MR. NORRIS:  In that instance, the connection cost agreement has been executed and the full amount paid.

MR. STOLL:  Okay.

MR. NORRIS:  The next update is immediately following the Wasdell Falls waterpower project.  It is a project that Mr. Touzel is the proponent for.  Has received a connection cost agreement estimate, revised, and a payment due date of the 16th of May, 2011.

I would then refer to -- I think this is page 5; is that correct?

MR. STOLL:  Yes.

MR. NORRIS:  The first project is the Larder Lake and Raven Falls project.  That's a Xeneca Limited Partnership project that Mr. Chan is here, and they received their revised connection cost agreement estimate with a payment due date of the 12th of May, 2011.

We are bringing these forward now, as I say, because they are new information received subsequent to our request of April 25th.

My information is that proponents can expect to continue to receive these connection cost agreements.  Some were received as late as yesterday.  And I would expect that this will continue, in terms of -- so we may have new information, depending on how quickly.

And finally, I would point you to the addition of the Rainy Falls project.  This was a project identified through our efforts to work with Hydro One.

We provided Hydro One with our list of 27 projects.  They were kind enough to provide release forms for those proponents to share the information with the OWA.  In so doing, Hydro One identified the potential for additional projects that weren't on our original list, and the addition of this project represents one such addition, noted by Hydro One.  The OWA did receive authority from the proponent to include this in the proceeding.

So those are the amendments to the evidence.

MR. CHAN:  If I also may, I also wanted to amend just some of Xeneca's evidence that is before the Board.

If I could just direct you to page 2, dealing with McGraw Falls at the bottom, the environmental assessment is actually completed.

And we received a revision number 2 for the CCA on April 29th.

I should also mention that we have also been issued applicant of record, so there is a "not" there that should be struck.

MS. CONBOY:  Sorry, Mr. Chan, for the Xeneca project at -- that is the McGraw Falls one you were talking about?

MR. CHAN:  That's correct.

MS. CONBOY:  At the first -- we've got the revised CCA, April 29th.  Was there --


MR. CHAN:  It's a revision 2.

MS. CONBOY:  Was there a revision to the amount in the -– one, two, three -- fifth column?

MR. CHAN:  I am going to be honest.  I haven't seen the information yet, so I will have to undertake to provide that to you.

MS. CONBOY:  Thank you.

MS. HELT:  That will be Undertaking J1.4, to provide whether or not there is a revised amount to the CCA estimate.
UNDERTAKING NO. J1.4:  to ADVISE WHETHER THERE IS A REVISED AMOUNT FOR CCA ESTIMATE FOR McGRAW FALLS PROJECT.

MR. SOMMERVILLE:  And that would create a CCA estimate payable on, what, the 12th of May?

MR. CHAN:  I believe so, yes.

MR. SOMMERVILLE:  In that area?

MR. CHAN:  Correct.

MR. SOMMERVILLE:  I didn't actually work out the days, but I would think something like that.

MR. CHAN:  And just again, I had indicated that we have been issued applicant of record for McGraw Falls.

Turning to page 3, At Soo Crossing, we received a -- actually we had initially received the CCA on April 1st and we received a revised CCA on April 29th.

Turning to page 4, this is dealing with the first one, Wabageshik Rapids.  We received a connection cost agreement of April 29th.

Turning to the third one, Ivanhoe River, the Chute, again, we received one on April the 29th.

The last one, McCarthy Chute, first off, it says that the -- this one has received applicant of record status.  So strike the "not".  And again, the agreement was received on April 29th.

Turning to page 5, on Larder Lake, the only other further amendment is we have received applicant of record for Larder Lake.  So strike the "not".

Thank you.

MR. SOMMERVILLE:  Mr. Stoll, you will refile the --


MR. STOLL:  Yes.  I will refile this with all of this corrected as part of the undertaking.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  Okay.  We also have an update to the table that was filed as part of the April 25th letter, and the original numbers were provided, the numbers provided by Hydro One.

And do you have a copy of the updated version of the table, Mr. Norris?

MR. NORRIS:  I believe...

MS. HELT:  I believe it has been marked as Exhibit K1.3; correct?

MR. NORRIS:  K1.3?

I don't believe I have it with me, Mr. Stoll.

[Mr. Stoll passes a copy of the exhibit to Mr. Norris]

MR. NORRIS:  Thank you.

And, similarly, this table, as filed, now referred to as Exhibit K1.3, with our letter of April 25th, has been adjusted to reflect and will be further adjusted to reflect the information just shared by Mr. Chan in terms of capacity removal day.

And simply what we've done is to take the original list, move those projects from the first column to the second column, now that they have been issued connection cost agreements, and we will add those, as I said, that Mr. Chandler has identified further.  We have also, in this table, identified the addition of the project that Hydro One identified to us.

So similar to the undertaking to revise the original filed evidence, we will undertake to provide you with an updated version of this appendix to the letter of April 25th.

It is a bit of a moving target, as you can probably sense.  So I guess we will undertake to update both as of the date of this hearing, if that is agreeable to the Board.

MR. SOMMERVILLE:  Mr. Stoll, it might be of some value to you to -- for us to indicate that one of the I think fairly obvious aspects of this case is sort of how to define the category of project or operation that would be potentially subject to either some kind of blanket exemption, or, on a case-by-case basis, how we would identify projects that would qualify.

So as you lead your evidence, you may want to have that in mind.

MR. STOLL:  Right.  And the exemption has been phrased for waterpower developers because of the permitting process.  We haven't left it closed to future waterpower developers or developers who didn't join with the OWA.  So that's the way it's been approached from our perspective.

MR. SOMMERVILLE:  Right.

MR. STOLL:  We can't -- we are not in a position to speak for other renewable fuels.  They were provided notice of the proceeding.  So we will go through -- we can talk about that.

MR. SOMMERVILLE:  So your definition, if you like, is really a single definer, and that is that it is a waterpower project?

MR. STOLL:  Correct.

MR. SOMMERVILLE:  Okay.  So proceed and we will go from there, and the Panel may have some questions that may be directed to further refining that.

MR. STOLL:  Okay, that's fine.

MS. HELT:  Mr. Chair, just to clarify for the record, then, the undertaking that has just been provided is to update essentially what has been filed this morning as Exhibit K1.3 and KX1.3.

MR. STOLL:  Correct.

MS. HELT:  That will be undertaking J1.5.
UNDERTAKING NO. J1.5:  TO PROVIDE UPDATES TO EXHIBIT K1.3 AND KX1.3 UP TO MAY 3, 2011.

MR. STOLL:  Okay.

MR. SOMMERVILLE:  1.2 would be of that, too, I would think.

MR. STOLL:  Right.

MR. SOMMERVILLE:  Both the confidential document and the --


MS. HELT:  That's correct.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  Correct.

MR. NORRIS:  Can I just get confirmation that that update will be as of today?

MR. STOLL:  Yes.  Ms. Helt, because of the moving nature, the update will be provided as of May 3rd, 2011.  We are continuing to receive --


MS. HELT:  Understood.  If the Panel agrees to that date, then Board Staff has no concerns.

MR. SOMMERVILLE:  Yes, that's fine.

MR. STOLL:  All right, thank you.

MR. SOMMERVILLE:  My colleague has raised the question of the confidential characterization on K1.3.  That relates to two projects.  Specifically the one that is of direct interest now, after we've heard from the witnesses, is the Latchford Dam.

MR. STOLL:  I do not have a witness with that project.  I can try and contact him at lunch.

MR. SOMMERVILLE:  That will fall within the further advice you are going to provide?

MR. STOLL:  Right.

MR. SOMMERVILLE:  Okay, thank you.

MR. TOUZEL:  I might be able to comment on why they would want that to be confidential, and it is a commercial reason.

MR. SOMMERVILLE:  Okay.  Well, let's let Mr. Stoll make that inquiry and he can provide the Board with advice, rather than put you in that position.

MR. TOUZEL:  Okay.

MR. STOLL:  Thank you, Mr. Touzel.

My intention is -- do we have any other corrections?  I'm sorry, Mr. Roberts, I didn't mean to --


MR. ROBERTS:  Not here, no.

MR. STOLL:  I think we have gone through all of the amendments and updates to the evidence.  So my intention is to begin the direct examination.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  Okay.  If I could have the witness turn to Exhibit B, tab 4, and it is page 11 of 34.  It is a flow chart in the MNR process.

MR. NORRIS:  I have it.

MR. STOLL:  All right.  Mr. Norris, can you explain what process we're looking at, and also -- and then I will just stop there.  Just explain the...

MR. NORRIS:  The flow chart on page 11 of 34 titled "Procedure No.", "PL" stands for public lands, 4.10.05, is a process flow chart that is intended to illustrate the linear decision-making framework undertaken by the Ministry of Natural Resources with respect to access to the opportunity for a waterpower project on provincial Crown land.

MR. STOLL:  So this process applies to the majority of the applicants?

MR. NORRIS:  In Ontario, unlike many -- actually most, if not all, other Canadian jurisdictions, the province has not a vested ownership of water in the provincial Crown.  So it is a public resource as opposed to a Crown resource.

By virtue of legislation that vests ownership of the bed over which water flows, that's referred to as a Beds of Navigable Waters Act, in the provincial Crown in the vast majority, if not all cases, unless there is a prior disposition.  Almost invariably the access to the resource in the first instance is premised on access to Crown land.

The only real exception that is material is on federal waterways, the Trent-Severn Canal, for example, the Rideau Canal. It is quite a different policy framework than we see in private land, and notwithstanding that you know southern Ontario is primarily private land, all the beds of all the rivers are owned by the provincial Crown.  So it doesn't matter where you're doing business.

So this is a policy and procedural framework that has been put in place by the Ministry of Natural Resources.  They have administrative responsibility for the Public Lands Act, and, by virtue of that piece of legislation, they dispose of provincial Crown land for the purposes of waterpower development and a number of other activities, cottaging, for example.

MR. STOLL:  Okay, thank you.

And this process is generally applicable to the projects included in the application?

MR. NORRIS:  Yes, that's correct, and generally applicable to almost all projects in the province of Ontario ever constructed.

MR. STOLL:  Right.  So I don't want to go there, but the process includes two other flow charts for different-sized projects?

MR. NORRIS:  Yes.  What the Ministry -- this is, as you will see, issued April 16th, 2010.  This is the third version since market commercialization that the Ministry of Natural Resources has issued.

The first was in November of 2004, and this represents the third iteration of the policy and procedure.

So the question about how to make Crown land or public resources available is one that is captured in the various methodologies that the Ministry of Natural Resources used.

This figure is called the non-competitive site release process.  There are two other processes that are identified.  One is referred to, and I don't want to get into the lingo, necessarily, but is direct site release.  In essence, that process applies to where you have a private land riparian owner, so if you own the bed, or the banks more appropriately, and applies to very small sites, sites under one megawatt.

The rationale for that is that the disproportionate costs of going through a process like this for a small project didn't make a lot of sense.

Similarly for quote/unquote "larger projects", so projects for -- that are greater installed capacity of 10 megawatts, the Ministry of Natural Resources has adopted what it refers to as a competitive site release process.

So there is actually a competition in the first instance for the ability to move through this process.

But as you will note in our filed evidence, the vast majority of the projects that we're dealing with here fall within that greater than one, less than 10 megawatts of installed capacity.  So this is the most appropriate process to speak to.

MR. STOLL:  Okay.  And can you, just at a very high level, just walk through --


MR. NORRIS:  Sure.

MR. STOLL:  -- the basic elements of the process, and what the developer is prohibited from doing until they complete the process?

MR. NORRIS:  Sure.  I think it is important to think about this in the context of application -- or the potential to apply for an opportunity.

So there is no tenure associated with this, there is no rights associated with this, other than the opportunity to proceed through subsequent environmental permitting and approvals process.

So if you look at the -- kind of the general boxes on figure 2, you will see that first is a formal application.  So that is kind of a first-come, first-served basis.  Really, the policy decision made there by the Crown, as represented by the Ministry of Natural Resources, is:  Is the site available?

And there are really only legislative or policy restrictions to answering that question.  And the general restrictions are associated with things like parks and protected areas.  You can't apply in a park and protected area.

Then the other question is:  Is it available through this process?  So making sure it is on Crown land and/or making sure it is not bigger than 10 megawatts, less than one megawatt.

So that is the whole kinds of verification procedure that you will see after the application comes forward.  It's:  Is this available?  Is it reasonable?

One of the things I would note in that process that happens very early on for a hydroelectric project is the engagement of Aboriginal communities.

And in this construct, it's a conversation grounded in the Crown's duty to consult with respect to the potential infringement of Aboriginal and treaty rights.  So that starts very early in this process.

And then the proponent provides a deposit, an application fee, and later on when we get into the -- how that relates to the feed-in tariff program -- this is kind of where you enter the feed-in tariff program, or you could.

The second piece is, again, Aboriginal engagement.  And this is a theme you will see throughout the hydroelectric sector, that is unique to the hydroelectric sector.

In addition to what I spoke to with respect to the duty to consult of the Crown, one of the things that's written into this policy document -- we're speaking now of the procedure, how to get it to happen -- is a demonstrated preference for waterpower projects that provide socio-economic opportunity for Aboriginal communities.

I am not going to go into all of the definitions unless people want to get into what that looks like, but that is a fundamental principle, a fundamental tenet of doing business in the waterpower sector on provincial Crown land.

It is not the same for wind on Crown land; it is not the same for solar; it's not the same for anything else in our sector.  It is specific to hydro.

So the district has a -- Ministry of Natural Resources has a determination to make very early on in the process.

The next stage in the process is, in essence:  What do we already know about the area that we're contemplating looking at a hydro opportunity?

So the provincial Crown, through the Ministry of Natural Resources and potentially others, has a database or data layers or information about the river, about other resource uses, about trap lines, for example, any other kind of activity -- social, economic, environmental -- that may be relevant.  That is provided in something called an information package:  Here is what we know.

That is really the basis for starting your baseline data conversation, when you get to environmental assessment, thinking about GAAP analysis.  What don't we know?

And it is subsequent to that that the proponent determines to proceed.  So for example, if the proponent is given an information package that says:  The list is this long, and the proponent can make a determination of whether or not that is a risk in terms of mitigation impact management they want to deal with, in terms of their subsequent environmental assessment.

Then we get to the end.  It is something called applicant of record status.  Again, that is not tenure.  That is not -- you don't get any permit.  You don't get anything like that.  It is just you, now, are the applicant in our system on this particular site that is in a position to start to look at an environmental assessment and approvals process.

So the Ministry of Natural Resources is involved at the very beginning of the process, or the Crown, through the Ministry of Natural Resources, for a hydro facility.  When we get later in the process, they're also a key agency with respect to works and water, what infrastructure looks like.  Ultimately at the end of the process, they are the agency that issues tenure.

So leasehold tenures is generally the tenure that we get after construction at the end of the process.

MR. SOMMERVILLE:  That's when your rights kind of start --


MR. NORRIS:  That's when you have actual registerable title that you can walk in, right?  All the way through this process you have none of that.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  And it may be each of the developers could answer this, but generally speaking, the timeframes referenced in the procedure, what's been the experience of the developers and the industry?  And if each developer could speak to their own experience afterwards?

MR. NORRIS:  So I think generally what we found is that the timeframes have been optimistic.

There have been efforts made -- this iteration, I said, was the third iteration.  The changes that were made to this iteration were predominantly changes to better align with the Green Energy and Green Economy Act efforts.

So process changes at the front end were made.  But I will let the developers speak to their own cases.

This isn't a 90-day, 180-day turnaround exercise.

This is months, if not years, at the front end.

MR. STOLL:  Thank you.

Mr. Touzel, could you...

MR. TOUZEL:  I agree with Paul that the experience is quite varied.

I have two direct experiences, and one in the context of my role as an advisor to many clients in this business, but I will speak first to the ones where we're directly involved.

At Wasdell Falls, that was part of the competitive site release process in tho0se days in 2006, and so that may have been the smoothest and shortest experience I have with getting applicant of record status.

That was about six months long.  MNR issued their requests for proposals, in effect, for that site in -- I think it was probably March of 2006.

The proposal timeframe closed in August, and they granted applicant of record status to us in October, I believe.

On the Teddy's Falls project, which is in this -- in these documents is referred to as Wendigo, Wendigo is the proponent.  The actual site name is now Teddy's Falls.

That's been ongoing for years. There was a landowner involved there who had approached MNR in the mid-'90s, had gotten partway through the processes that existed at that point, then.  All of the mechanisms that would allow development of waterpower at that scale in the province kind of disappeared in the mid-'90s, and the landowner kind of just put everything on hold for about a decade.

And he officially applied the first time for applicant of record status soon after the first policy, in 2004.  I think he got a conditional release sometime in 2007.  And he got final release in January of this year.

So this is a project that has been swirling around in the ether for almost two decades.  And the proponent there now has applicant of record status as of just a few months ago.

MR. STOLL:  Thank you.

Mr. Chan?

MR. CHAN:  I can speak to Xeneca's projects.

Overwhelmingly, all of these projects, the 12 ones before the Board, were applied for under the old site release process between 2006 and 2007.  As you can see, only three of the projects currently have achieved applicant of record status.

Many of our projects have been basically stuck in the sort of stage 1 process.  We even have the -- you know, the projects, for example, on the Kapuskasing River, we have not yet received the site description packages yet.

Although all of this occurred prior to when I joined the company, I was informed that a lot of the sites -- because the process varies from district to district.  A number of the districts had indicated to the principals of the company at the time that it was their preference that the districts get themselves organized first.

They could not provide, for example, information about which Aboriginal communities the company ought to engage with.  In some instances, the company ultimately had to engage those communities, because they were approached by those communities, because they became aware that we were looking at sites within or near their traditional territories.

So this has been a challenging phenomenon for Xeneca Power Development, and internally when we got into the FIT process, it was decided corporately that we couldn't do this in a linear fashion; that, in fact, in order to meet our FIT contract requirements, we would have to start to run these processes in parallel and that we would commence at our own risk the environmental assessment process for all of these projects, regardless of what stage we were in the site release process.

And we have essentially borne the financial risk, and ultimately we may not ultimately get applicant of record status for some of these projects, for whatever reason, but that in order to meet our FIT contract timelines we must commence now.

MR. SOMMERVILLE:  Just if I could interject, do I take it that the FIT contract -- the OPA, when it grants you or when it enters into the FIT contract with you, does not require that you be applicant of record with respect to that project?  Is that right?

MR. CHAN:  That's correct, Mr. Chair.

MR. SOMMERVILLE:  Okay.

MR. TOUZEL:  It does require that you have applied, though.

MR. CHAN:  Yes, that's right.

MR. STOLL:  It is in our evidence at Exhibit B, tab 9, a letter from the Minister, which basically provided the necessary authority to the applicant to make an application to the OPA.  So it is basically the confirmation.  So if I can just take you there?

MR. NORRIS:  You want me to go there, Scott?

MR. STOLL:  Yes, Exhibit B, tab 9.

MR. NORRIS:  So what -- Exhibit B, tab 9.

MR. SOMMERVILLE:  Yes, I have it.  I'm looking at it.

MR. NORRIS:  So directly to your question, Mr. Chair, so there are two things.  As Mr. Touzel has pointed out, the requirement under the FIT program rules are that you are in this process.

The proponents who had made application to -- so who are in the process were strongly encouraged, as referenced in this letter - and I would refer you I guess to paragraph 4 - by the Ministry of Natural Resources to enter the FIT program.

And if I may, I will just go through that paragraph in particular.  It says:
"In order to maintain priority position with the Ministry of Natural Resources site release process, you must submit an application to the FIT program within the FIT program launch period.  Following the outcome of the Ontario Power Authority's FIT launch application process, the status of all Crown land applications will be reviewed and applicants will be contacted regarding the status of each of their applications."


So what the Ministry of Natural Resources - and this is a letter from the Minister, obviously, to each proponent - was saying is that, Get into the FIT program and we will devote our resources appropriately.

So regardless of where you were in that site release process that I had identified, or whether you completed that and we're into environmental assessment, in bringing these two things together, the proponents were strongly encouraged, I think, to apply to the FIT program.

And, in fact, currently - and it is simply a recognition of the alignment of various Ministries with the intents of the Green Energy Act as manifest through the FIT program - the priority for investment in the time and energy that are in these line Ministries participating in environmental assessment, for example, reviewing base line study data collection, is focussed on those projects that have contracts.

We have a number of projects that don't yet have contracts, and they don't get the same focus in terms of the staff and resourcing time.  So that is who how all of this came together.

MR. SOMMERVILLE:  Just to close the circle on that, the FIT program requires you to have engaged in this process?

MR. NORRIS:  Yes.

MR. SOMMERVILLE:  And this process requires you to engage in the FIT process?

MR. NORRIS:  That's right.

MR. SOMMERVILLE:  Is only -- you talked about tenure with respect to the applicant of record.  That is the point at which you acquire that, and is that restricted to --


MR. NORRIS:  No.  Sorry.  An applicant of record, you get no tenure.

MR. SOMMERVILLE:  Okay.

MR. NORRIS:  It is only once you have constructed a facility that you get a lease agreement, a long-term lease agreement, that basically marries the term of the contract or close thereto.

MR. SOMMERVILLE:  So I misunderstood your earlier evidence that was it was at the applicant of record point that you actually start to get tenure with respect to --


MR. NORRIS:  No.  My mistake.  In fact, I was making the opposite point, is that there is no security through this process in terms of any kind of registerable title, any kind of tenure, any permit for that matter.

MR. CHAN:  If I can simply say applicant of record, at least under legislation, to the best of our reading, gives no permanent -- or tenure.  It really is just a policy preference expressed by the Ministry of Natural Resources.

MR. NORRIS:  That's right.  It gives you the opportunity to spend money on environmental assessment and begin that process.

MR. SOMMERVILLE:  Are you the sole person?

MR. NORRIS:  At that point.

MR. CHAN:  That's right.

MR. SOMMERVILLE:  We are going to break at this stage, Mr. Stoll, for our lunch break.  We will reconvene at 2 o'clock.

MR. STOLL:  Okay, thank you.

--- Luncheon recess taken at 12:51 p.m.


--- On resuming at 2:13 p.m.


MR. SOMMERVILLE:  Thank you very much.  Please be seated.

Mr. Stoll?


MR. STOLL:  Just a couple of things before I get going.
Preliminary Matters:


MR. STOLL:  Mr. Engelberg has been kind enough to arrange for a clean copy of the exemption --


MR. SOMMERVILLE:  Great.


MR. STOLL:  -- to be prepared, and so I have given -- there has been some copies provided to Ms. Helt.

[Ms. Jaff passes out the paper]


MS. HELT:  Mr. Chair, as we marked the original version as K1.1 and there were comments made on the record with respect to certain typographical issues with respect to Exhibit K1.1, we could mark this as K1.4 or we could just have it as an updated K1.1, whatever your preference.


MR. SOMMERVILLE:  I try to be stingy about those numbers, Ms. Helt, but if you think 1.4 is appropriate, we'll go with that.


MS. HELT:  Only because if people are making reference to the transcript.


MR. SOMMERVILLE:  There is a material change here too, with the use of "Hydro One" specifically as opposed to the "LDC".


So let's call this Exhibit 1.4, which is the new and improved amendment to the application.

EXHIBIT NO. K1.4:  REVISED AMENDMENT TO APPLICATION.


MR. STOLL:  Thank you.


Just one other thing.  I can report that we have been able to contact the proponent for the Latchford projects and he is prepared to waive the confidentiality so we can file the complete -- so that just leaves us with the outstanding OPA information that is confidential.


MR. SOMMERVILLE:  Thank you very much.

MR. STOLL:  Is there anything else before we go back to the witness...


MR. SOMMERVILLE:  Not that I am aware of.

MR. STOLL:  Okay.  Thank you.
Continued Examination-In-Chief by Mr. Stoll:


MR. STOLL:  I just have one or two questions to clean up the MNR process, and I just want to provide Mr. Roberts the opportunity to provide his comments regarding the adherence to the timelines in the MNR process.

MR. ROBERTS:  Okay.  Yes.

So in our experience with our Lizard Creek project, that project, we began pursuit of applicant of record in 2006.  We received applicant of record in June, 2010.

Now, there was -- in that period, there was a bit of a hiatus that MNR took with respect to the fact that OPA was changing their procurement process from the RESOP to FIT.

And that delayed, I think, both of our projects, and that the MNR basically just put everybody on hold until the FIT contracts were awarded, and then they would deal with applicant of record and the rest of the process with the projects that were successful with contract award.

With our second project, then, the process has changed a bit at Hydro –- or, sorry, at MNR, and it would appear as though we will get our applicant of record shortly on our Pecors project, so basically within 12 to 14 months of us starting the process, we would have applicant of record.

MNR recognizes or they've advised us that they recognize that now that we are in FIT, the FIT program, and we have contract offers, we have specific timeframes.

They are trying to meet them, timeframes, but our experience is that schedules are still sliding.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  All right.  And Mr. Norris, this would be for you.


What is the MNR's position regarding the initiation of the environmental assessment process relative to the site release process?

MR. NORRIS:  Yes.  So the Ministry of Natural Resources has a strong preference that proponents navigate the site release process prior to commencing environmental assessment.


And that's to align, I guess, the sequential stages of everything from baseline data collection to the engagement of Aboriginal communities, to the identification, for example, in the site information package of knowns and unknowns.


But the preference certainly is to have those two processes sequential, site release followed by environmental assessment.


MR. STOLL:  Okay.  Those were my questions on the MNR process.  I was going to go to the EA process.  So I don't know if the Panel had anything they wanted to ask on the MNR process.


MS. HARE:  Can I just ask a few questions?  I want to make sure I understand this.


Mr. Touzel, when you gave the example of the one that only took six months, you said it was a competitive process.  Was that because at, one point in time, MNR went for sort of a competition, in terms of any applicants that wanted to develop projects?

MR. TOUZEL:  Between 2004 and sometime in 2006 or '07, there were a couple of different things going on with the site release process.  And the way it's organized now with competitive, non-competitive and direct, I think the words are the same, but some of the categorizations within are a little bit different.  So they've changed how they categorize projects.


The other thing was that MNR themselves were trying to release some of their own dams, and our Wasdell project is one of those sites.  So they own our water control structure at Wasdell Falls, that they felt could potentially be suitable for waterpower.


MS. HARE:  That's what I think I was remembering.


So the competitive process still exists if it is more than 10 megawatts; is that right?

MR. NORRIS:  Correct.


MS. HARE:  And just one other thing.

So with the non-competitive process, could two applicants actually be developing or trying to pursue projects on the same river system?

MR. TOUZEL:  On the same river system, certainly.

MS. HARE:  Even, say, a mile apart?

MR. TOUZEL:  Yes.


MS. HARE:  And the only way that, then, one would find out that the other one has developed it would be if they -- through the FIT process, or...


MR. TOUZEL:  I suppose in a legal or notification sense, that might be the case.  But it is a pretty small community in the waterpower industry.  I suspect we all know each other and, you know, it would be common knowledge, I think.


MS. HARE:  Okay.  Thank you.

MR. NORRIS:  I might just add that the Ministry of Natural Resources has what is referred to as an extranet site, where they make available the list of all current applications for waterpower development.


They also have what is referred to as a waterpower resource atlas, which is a geographic representation of that.


And so a diligent proponent would know or at least have some reasonable ability to acquire information with respect to other applications, across the province, for that matter.


MR. TOUZEL:  And I suspect in that kind of a case, MNR would specifically go to both proponents and say:  You realize you're very close; you're going to have to work out a water management plan that suits both of you.


MR. SOMMERVILLE:  So that you can both operate on the same river?


MR. TOUZEL: Absolutely.


MR. SOMMERVILLE:  In close proximity?


MR. TOUZEL:  Right.


MR. SOMMERVILLE:  But you could, if you did work out a management program, both could be accommodated on the same river as --


MR. TOUZEL:  There are several examples of projects, some with a single proponent, but sites in cascade and the opposite, where you've got different proponents.

MR. SOMMERVILLE:  This is not restricted to the MNR side of it, but if you were to lose your capacity, who would you lose your capacity to, your capacity allocation?


MR. TOUZEL:  To -- that's a good question.

It would be removed from whomever held it, thrown back in the pool, and then I guess whoever shows up next on the FIT list, when they go through the --


MR. NORRIS:  Economic connection.


MR. TOUZEL:  -- economic connection test, the next person on the list would get that capacity.

MR. SOMMERVILLE:  And they would start the process on their own?

MR. NORRIS:  It would –- it need not be the next person on the river.  It could be the next -- it would be the next person in the eligibility list connecting to that particular distribution --


MR. TOUZEL:  Distribution --


MR. SOMMERVILLE:  I understand, but they would go back to square one, would they not?

MR. ROBERTS:  Where we started, yes.


MR. TOUZEL:  My understanding is that they would go back to the list of other people who applied for FIT projects, or FIT contracts, but weren't successful.


And those people are in either the economic connection test stream, or the -- what's the other...


And there is a process for, over time, reviewing those lists and seeing whether there is capacity available on either transmission or distribution stations.


MR. SOMMERVILLE:  But as far as the MNR process is concerned, would they go back to the beginning of that?

MR. NORRIS:  So it would depend where they were in the system right now.


I think I mentioned earlier that there are waterpower applications –- and let's say for the sake of -- we're talking about two waterpower applications on the same system, potentially connecting to the same limited capacity.


Project 1 is removed.  Project 2, it would depend on where they were in the waterpower site development process when they applied for the FIT program.


MR. SOMMERVILLE:  Okay.


MR. NORRIS:  Presumably they would be as far back, if not farther back, to your point, than the successful proponent.

MR. SOMMERVILLE:  Okay, thank you.

MR. TOUZEL:  But I can imagine a situation where somebody has had their capacity removed, but they are still the applicant of record on a site.  That would be the case in our Wasdell project.

MR. SOMMERVILLE:  Got you.  Okay, thank you.

MR. STOLL:  I am going to ask some questions on the environmental assessment process.

To which proponents does the OWA class EA apply?

MR. NORRIS:  The Ontario Waterpower Association's class environmental assessment applies to all hydroelectric projects in the Province of Ontario, as defined through the provisions of the class EA with respect to, for example, project thresholds.

It would not apply, from a land access perspective, to projects on federal waterways entirely.  So it is not restricted to OWA members.  It applies to the entire industry.

MR. STOLL:  Right.  And it doesn't distinguish between private companies and companies like Ontario Power Generation?

MR. NORRIS:  Absolutely not.  It applies to everyone.

MR. STOLL:  All right.  When an applicant commences an EA process - and this may be Mr. Touzel who wants to answer this - typically how long would it take to go through a class EA, and a very high level of what would be involved that would take that time?

MR. TOUZEL:  I advise our clients that it is a two-year process.  Sometimes it can be shortened by a few months, but I haven't seen very many that are under, say, about 17 or 18, 19 months.

The process is proponent-driven, so it is not Ministry of Natural Resources, for instance.  It is not a process mandated by them.  The proponent prepares project description, issues it to the public and to the relevant agencies and stakeholders in the area, sits down with usually a large contingent of Ministry of Natural Resources and Department of Fisheries and Oceans people to do what amounts to a scoping meeting - it is called an environmental assessment coordination meeting - after which you can issue a notice of commencement, or at least that is the preferred order of those things.

A notice of commencement is a public publishing of the intent to try to establish a project in a certain space.

An environmental assessment is -- it's a planning tool.  It is not separate from the engineering aspects of a project.  It is meant to be a process that will inform at a -- starting off at a high level, but getting down into the weeds towards the end of it, it will inform the engineering process.  So as you learn things about the site, you modify your engineering plans to suit what you're learning about the site.

And the two other kind of important pieces of it are the overall public and agency stakeholder consultation processes, and very specifically the Aboriginal and First Nations consultation and engagement processes.

So there is kind of three facets to it, a planning process and two different engagement processes.

When you have satisfied yourself that you have met the intent of the class environmental assessment process documents, generally we submit them to the Ministry of Natural Resources and Fisheries and Oceans and Ministry of the Environment, for an informal review period.  We usually give them about 30 days and say, Tell us now whether there is something here that you really don't like.  And there is often a fair amount of back and forth during that period.

After that is over, again when the proponent is comfortable, you file a notice of completion and make your final environmental assessment document available to the public and all of the relevant agencies.  That starts a 30-day clock, at the end of which, if you've dealt with any issues, objections, whatever, that come up through the formal 30-day process, you then issue a statement of completion, and that is the end of the process.

That whole series of things, because of the fact that there is a fair amount of the ecological investigation work that has to be done in a river, which, as you can imagine, can't be done in December through April in most parts of this province, there are specific windows of time where you can observe spring spawning and other very relevant issues in certain water courses, looking for endangered species, those kinds of things.

But, generally speaking, it is about a two-year process.

MR. STOLL:  Thank you.

MR. TOUZEL:  I have seen them take five.

MR. STOLL:  And at the end of the waterpower environmental assessment, do you have the technical information at that point to specify the equipment for the waters to wire package?

MR. TOUZEL:  If we've done it, yes.  You would have the -- you would have narrowed in on one or maybe a couple of preferred alternatives, and we would have gotten to the point of negotiating ecological compensatory flows with DFO and others.  So we will have honed in on one or more alternatives that we would be able to describe in terms of the equipment that would be required.

But you are a long way away at that point from being able to order equipment.  You don't have -- you still don't have any tenure on the site.  You don't have detailed engineering plans to the extent that would be required to get the permits and approvals from the Ministry of Natural Resources to actually construct in a water course that they manage.

And so there is a year'ish of more to do after the EA is finished before you could actually order something.

MR. STOLL:  Okay.  Just so -- this is where I was going, so it is a...  The permitting process that you alluded to, that requires the EA to be complete, or could it be commenced -- I'm just wondering, is it sequential or parallel?

MR. TOUZEL:  It's sequential.  The folks at the Ministry of Natural Resources won't entertain an application for location approval or work permits related to a site that is still under environmental assessment.

MR. STOLL:  Okay.  And those permits are under what Act?

MR. TOUZEL:  Lakes and Rivers Improvements Act, if it is provincial.

MR. STOLL:  Okay.  And how long would that permitting process take?

MR. TOUZEL:  The shortest I have ever seen was about seven months.  The longest is kind of like EA.  It really depends what is being proposed and what other roadblocks are happening at the same time.

MR. STOLL:  Okay.

MR. TOUZEL:  It is described in the sort of generic waterpower development guidelines as being six months to a year, and it is all of that.

MR. STOLL:  All right.  Just one or two other things, not strictly to the provincial class EA, but how does the provincial EA process relate to the federal process for environmental assessment?

MR. TOUZEL:  There are several triggers for the federal environmental assessment process, and in waterpower projects they generally come in two forms.  One is anything required under the Fisheries Act or anything required under the Navigable Waterways Act, we generally don't go get final with the federal process until we have finished the provincial one.

Well, that's...

MR. STOLL:  Okay.  So the federal process would be an additional layer?

MR. TOUZEL:  Generally.

MR. STOLL:  Okay.

MR. TOUZEL:  Although we have often worked out with the feds what compensatory flows will be approved by them during the EA.

MR. STOLL:  All right.

MR. TOUZEL:  But they haven't actually issued anything to us saying they agree, other than they probably, you know, wished us well at the final EA meetings.

MR. STOLL:  So just to make sure I understand, so the EA process is, generally speaking, a two-year process?

MR. TOUZEL:  Correct.

MR. STOLL:  Which is a prelude to a seven-month to one-year permitting process?

MR. TOUZEL:  Correct.

MR. STOLL:  At the conclusion of the permitting process, you have the specifications for equipment?

MR. TOUZEL:  Yes.

MR. STOLL:  And at that point, you can finalize your specifications to provide to Hydro One for connection?

MR. TOUZEL:  Typically, yeah.  I mean, it happens in stages through the last few months of that permitting process.

MR. STOLL:  Okay.  But prior to being able to permit a site, the information that's been provided to Hydro One is subject to the --


MR. TOUZEL:  Change, change, change.

MR. STOLL:  Okay.  All right.

Those are my questions on the environmental assessment.  I don't know if...

MS. HELT:  Mr. Chair, just out of an extreme abundance of caution, Board Staff will be cross-examining, but our intent is to do so at the end of the direct examination.

MR. SOMMERVILLE:  Yes.

MR. STOLL:  That's fine.

MS. CONBOY:  I notice in your evidence at tab B5, we've got a similarly helpful flow diagram for the federal environmental approval process -- or assessment process, rather, on figure 7, page 50.

Is that -- have you got that in front of you?

MR. NORRIS:  Yes, I do.

MS. CONBOY:  Okay.  You were saying that there is a provincial EA process, and potentially, given the two legal requirements that Mr. Stoll pointed out, potentially a federal process, as well.

Have you got the -- somewhere in your evidence that I haven't seen -- or I haven't found, rather -- the provincial flow, and how the process works?

Maybe you would work better in diagrams than I do.

MR. NORRIS:  Sure.  And maybe we could use figure 7 as an example.

MS. CONBOY:  Sure.

MR. NORRIS:  So figure 7, in the class EA, is an attempt at a graphical representation as to how a proponent may be able to coordinate kind of the key notification and participation requirements of a federal process, while undertaking a provincial EA.

So the middle series of boxes that starts with, at the top, "Project Proposal, Project Description," is actually the provincial process.

The boxes to the left are how those process requirements provincially may be used to satisfy some of the requirements of the federal process, if, in fact, the federal and provincial process are required concurrently.

MS. CONBOY:  Sorry, we are looking at figure 7 or figure 6?

MR. NORRIS:  Figure 7.

MS. CONBOY:  Okay.

MR. NORRIS:  And by way of comparison, I will just find the appropriate figure.  I believe it would be figure --



MR. TOUZEL:  Figure 7 is the provincial process depicted as melding with the federal processes.

MR. NORRIS:  If you --


MS. CONBOY:  Oh, I see.

MR. NORRIS:  That's right.  If you look at -- so you have actually got the flow diagram that does both.

MS. CONBOY:  Okay.

MR. NORRIS:  But you are right.  Figure 6 is what the provincial process looks like; figure 7 is an attempt to provide advice to proponents as to how to think about coordinating both processes at once.

So for example, the arrow that goes from "Project Proposal" at the top of figure 7, to the left it says:

"Initiate federal coordination process.

What we're saying there is at that stage of the provincial process, there may be an opportunity to actually initiate the federal process.

MR. TOUZEL:  And in fact, you always have to do that, because starting a provincial environmental assessment for waterpower without inviting Fisheries and Oceans to the table would be a complete waste of time.

MR. NORRIS:  Right.

MS. CONBOY:  Thank you.

MR. SOMMERVILLE:  Just with respect to the class EA and its completion and where it touches the FIT program, I am looking at Exhibit B6, which is a letter from Bonnie Hilts that says that for the purposes of the FIT program, it will regard the statement of completion as the precondition.

MR. NORRIS:  Correct.

MR. SOMMERVILLE:  So that presumably moved the process down somewhat, and was of assistance to your membership, but why was it not -- why was that not a complete solution to the problem?

MR. NORRIS:  So the FIT program rules, when they were originally written, were written in contemplation of the government's renewable energy approvals process.

The government made a decision, for waterpower alone, that that process would not lend itself to waterpower development, for a number of the reasons that are similar to our conversation here.

So we went to the Ontario Power Authority and looked for a surrogate for that requirement under the FIT program rules, and the appropriate surrogate was the class environmental assessment.

So it didn't really move anything in terms of timing.

What we had to provide was what is the corollary to what is in place for other technologies.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  So we go back to -- we referenced this letter a little bit earlier, but the letter from the Minister at B -- Exhibit B, tab 9.

MR. NORRIS:  Exhibit?

MR. STOLL:  Exhibit B, tab 9.  This was the Minister's letter.

MR. NORRIS:  Yes.

MR. STOLL:  So am I correct that this letter, or applicant of record status, was required to be able to submit a FIT application?

MR. NORRIS:  So perhaps just -- the letter really doesn't speak to applicant of record status.

What the letter advises the proponents to do is to apply to the FIT program in order to maintain priority position within MNR's site release process.

So it certainly is relevant to the ability to continue to move toward applicant of record status, if you hadn't already achieved that.

MR. STOLL:  Right.  But if you had applicant of record status at that point, you could apply to the OPA for a FIT contract?

MR. NORRIS:  Whether you did or whether you didn't, you are strongly advised to apply to the OPA at this point.

MR. STOLL:  Right.  But these letters were only where projects did not have applicant of record; correct?

MR. NORRIS:  That's my understanding, yes.

MR. STOLL:  Right.  Okay.  And if we can just maybe start talking about the OPA process, and we'll go to tab 8 in Exhibit B.

MR. NORRIS:  Yes.

MR. STOLL:  If you can turn to page 5 of the FIT one?

MR. NORRIS:  Right.

MR. STOLL:  And it's not numbered at the top of page 5, but if we look back at page 4, it is section 3.1, sub (e), and then there's some other subparagraphs.

Can you just indicate what those paragraphs are requiring for a waterpower project to make an application under FIT?

MR. NORRIS:  Okay.  So this paragraph of the FIT program rules deals with the difference between projects on Crown land and projects on private land.

And specifically, sub (i) speaks to where an application is in respect of a project on provincial Crown lands, which is the vast majority, if not all, hydroelectric projects:

"...will have deemed to have the necessary access rights."

So in other words, satisfy the requirement of applying for a FIT contract, if the applicant has submitted -- and this is (a):

"...a completed application to the Ministry of Natural Resources."

And a completed application would be an application that the Ministry of Natural Resources has processed the deposit fee for, in the previous information that we discussed, for selection as an applicant of record.
So you don't have to have -- become an applicant of record, not complete the process that we went through earlier today, but you have to be in the process.
 "... pursuant to the Ministry's site release and development review policies."

And that is what we discussed this morning.

And then it goes on in (b) to just talk about the applicant of record status letter, or the application map, or for waterpower projects specifically, shows the site and the associated MNR site ID numbers.  So each of these are assigned a unique is number.

But the point of this is that in order to be considered for applying for a FIT contract under the site release policy, you have to be in the process, not done the process.

MR. TOUZEL:  Although it is okay if you are done.

MR. NORRIS:  It would be great if you were done.  That's right.  That is part (b).

MR. STOLL:  All right.  If I could just ask you to turn one page over to page 6?

MR. NORRIS:  Okay.

MR. STOLL:  And if you could look at item 3.2(b)?

MR. NORRIS:  Okay.

MR. STOLL:  And just explain what that paragraph is requiring?

MR. NORRIS:  So this is the paragraph that required -- in order to participate in the feed-in tariff program, those projects that had, through previous programs, for example, the renewable energy standard offer program or other procurements, gone through the process of getting an impact assessment.

In order to participate in the FIT program, the proponent was required to surrender such impact assessment as a precondition of participation, is the way I read it.  Maybe some of the proponents could speak directly to what they did.

MR. STOLL:  I will maybe phrase it.  Prior to FIT, many developers would have been in touch with Hydro One and would have required an impact assessment related to their projects?

MR. CHAN:  That's correct.

MR. TOUZEL:  Yes, that is impact assessment in the Hydro One sense we're talking about there.

MR. STOLL:  Right, okay.

MR. NORRIS:  Rather than environmental assessment.

MR. STOLL:  I appreciate the clarification.  And to participate in FIT, the rules required prior assessments to be rescinded?

MR. TOUZEL:  Right.

MR. STOLL:  So proponents were basically put at -- or proponents at that point didn't have the same sort of control over the timing of the discussion subsequent to FIT?

MR. TOUZEL:  Correct.

MR. STOLL:  Okay.  So after you make the FIT application, what's the next step in the progress of the projects?

MR. NORRIS:  I will defer to the people that have been through it.

MR. TOUZEL:  Okay.  The FIT application goes in.  I am referring specifically to the launch period process here, because I think all of our projects were launch period awards, weren't they?

MR. STOLL:  Yes.

MR. TOUZEL:  Some of those projects would already have been in environmental assessment.  One of ours was.  Most weren't.

So after you -- there was a great rush after all of the contracts were issued in April and May last year for people wanting to start -- start their environmental assessment process and attempt to complete their site release or applicant of record process.

So at the point where the FIT contract is granted, you typically are facing two years of environmental assessment, a year of or a year'ish of permitting after the environmental assessment, some period for securing financing, and then construction starting in three-plus years after contract award.

MR. STOLL:  And when you received your contract award, included in that contract award, what process with Hydro One was initiated?

MR. TOUZEL:  Approximately a month after contract award, each proponent received their one-hour window to submit their connection impact assessment request, and 90 days after that, the connection impact assessments came out.  So this would have been late summer 2010, last year, for most of us.

And attached to that impact assessment would be the cost estimate that goes along with it, which is this -- where the numbers come from for the payments that we're talking about today.

MR. STOLL:  Okay.  So did you -- did you control the timing of that one-hour meeting you referred to?

MR. TOUZEL:  No, it was specified in the front page of the FIT contract that each proponent received.

MR. STOLL:  Okay.

MR. TOUZEL:  So we had no control over when we would start the CIA application process and no control over any of the timing related to what leads to the connection cost agreement after that.

MR. STOLL:  Okay.

MR. TOUZEL:  Even though very likely we're still very early in our environmental assessment at that stage.

MR. STOLL:  Okay.  Those are the questions I had intended to deal with as far as the FIT rules, FIT contract timing.  I don't know if you have any questions before we go there.

MR. SOMMERVILLE:  The Panel has no questions.

MR. STOLL:  All right.  So I just have a couple of more questions, in general, and this goes to the public interest.

I am just wondering, Mr. Norris, if you could provide a few comments regarding the public interest served by having waterpower developers be able to progress through the process.

MR. NORRIS:  I am certainly happy to offer my perspective in that regard.  By all accounts, waterpower or what we used to call hydro, it's the most economic.  It is the most durable.  It is the most reliable form of renewable energy we have in Ontario.

Waterpower was the electricity engine upon which the economic prosperity of this province was originally built.  Up until the early 1950s, all of our electricity came from falling water, and I think its expansion is key to a sustainable and affordable energy supply in this province.

The provincial government's climate change objectives, the long-term energy plan and certainly in our sector the socioeconomic aspirations of Aboriginal communities in the renewable energy sector are all I think intimately tied to the expansion of hydroelectricity.

I think the challenges that the industry faces perhaps are not new challenges.  We've been around for 100 years.  I think we will be around for 100 more.  But I think, in terms of what we bring to the table, in terms of our flexibility, is only going to increase in importance as we integrate other forms of renewable generation on a go-forward basis.

MR. STOLL:  All right.

I don't have any more questions for the panel.

MR. SOMMERVILLE:  Thank you, Mr. Stoll.  Ms. Helt?

MS. HARE:  Can I just ask one question, if this is okay, just to understand?

MR. STOLL:  Yes.
Questions from the Board:

MS. HARE:  If we look at example K1.2 and we just pick a project, for example, McGraw Falls, it was corrected today that the EA is completed.  MNR has issued applicant of record.

So does that mean -- and it notes that the connection cost agreement has been issued.  Does that mean that now you are just at the point of starting the one-year permitting process?

MR. CHAN:  That's correct.

MS. HARE:  Thank you.

MR. CHAN:  Let me just clarify, and you probably heard this in evidence from some of the other proponents.  The ones we basically received applicant of record, of the three that are here - we actually have four, but one is in the federal process - two of them are essentially MRN dam conversions.

The only example where It is a greenfield site we have actually received applicant of record status is the McCarthy Chute site.

To be honest, we're on the Serpent River on that one.  We have very similar project between that one and another project called Four Slide.  We don't have applicant of record for that particular project, even though the environmental issues are the same.  The Aboriginal communities that we're required to consult with are the same.

So we have never quite understood why there is a variance in process, but that is what we have been dealing with as a proponent.

MR. SOMMERVILLE:  Thank you.  Ms. Helt.
Cross-Examination by Ms. Helt:


MS. HELT:  Yes, thank you.  Good afternoon, members of the panel.

I have a few questions just to follow up with respect to the testimony you've just given, and then I will proceed with some further cross-examination questions.

I believe it was you, Mr. Norris, when you were talking about the MRN and the site release process, you said that it is recommended by the MNR that the site release is completed, I believe, prior to the commencement of the EA; is that correct?

MR. NORRIS:  Certainly the strong preference that's been expressed to us by the Ministry.

MS. HELT:  So it is not a requirement, but it is a preference?

MR. NORRIS:  That's correct.  There is no -- the environmental assessment process under the EA Act, as represented by the class EA, isn't linked in legislative or regulatory or even policy to completion of the site release process.

MS. HELT:  So why, then, would you not start the environmental assessment prior to the site release being completed?

MR. NORRIS:  Go ahead.

MR. TOUZEL:  When you start the environmental assessment process, you hope to engage all of these ministries, particularly MNR.  They play a very significant role in an environmental assessment process, and if they are dead set against you starting your environmental assessment before they have issued site release, a fair amount of foot-dragging can go along.

And essentially it's -- there is no legal hammer that anybody has, to make it go one way or the other.  But going against the wishes of an MNR district manager is not a good idea at the start of an environmental assessment.

MS. HELT:  So with any of the projects that are part of this application, are you aware of any of them that did commence their environmental assessment prior to the site release being completed?

MR. NORRIS:  Absolutely at risk, I think.  Arnold can talk to that.

MR. CHAN:  Xeneca Power Development has made the decision to essentially run both processes concurrent.

In terms of the ones here, we have nine projects where we do not have applicant of record status.

We basically informed the MNR that we -- because the environmental assessment process is a proponent-driven process, and that there is no legislative requirement for us to complete site release, that we would commence the environmental assessment process at our own risk, notwithstanding that we might not complete site release.

But we have examined the -- we recognize that at the end of the day, the legislative hammer for the Ministry of Natural Resources is under the Lakes and Rivers Improvement Act.

So under LIRA, that is where, essentially, the Ministry of Natural Resources controls all of the ability of us to get tenure, permits and approvals, deals with issues like location approval.

And so we've taken the position that since the environmental assessment itself is not tied to those particular issues where the MNR can address downstream, we will simply proceed with both processes concurrently.

MS. HELT:  And has there been any prejudice to you as a result?

I appreciate you said there is increased risk, but is there anything else that has resulted from proceeding at the same time with your site release process?

MR. CHAN:  We were -- it was suggested that we would try to run them in serial.

I would say that we've had a mixed reaction from district to district.

MR. TOUZEL:  I would answer your question with an emphatic "yes".

MS. HELT:  And what is that, then?

MR. TOUZEL:  Just you never get arrangement to have an environmental assessment coordination meeting, you know.  Trying to get 20 or 30 people in a room for a kick-off meeting for an EA is not an easy thing, and just never finding convenient dates and, you know, being 60 or 90 days downstream without a date having been chosen can happen.

MS. HELT:  All right.  Thank you.

With respect to the reference to the FIT contract at tab 8 of the prefiled evidence, just a point of clarification.

On page 6 we were looking at paragraph 3.2 (b), where an applicant has applied for an impact assessment, and we were reviewing whether or not a connection cost agreement would be terminated.

Just to clarify, this actual provision of the FIT contract applies to all developers.  It is not exclusive to waterpower; is that correct?

MR. NORRIS:  That's correct.

MS. HELT:  All right.  Thank you.

Okay.  I would like to now turn to a document that's been filed, appendix A to Board Staff Interrogatory No. 9.

I will just wait to ensure that the witnesses have it before them, as do the Panel members.

Yes.

MR. NORRIS:  Now marked as J1.2?

MR. STOLL:  No.

MS. HELT:  No.

MR. STOLL:  No.  We haven't filed an update of this.

MR. NORRIS:  Okay.  Oh, that's the undertaking?

MS. HELT:  This is just appendix A to Board Staff Interrogatory No. 9.

MR. STOLL:  Okay.

MS. HELT:  It's a four-page document.  It is a chart.

Does everybody have it that needs to have it before them?

MR. STOLL:  I was just going to say -- I just want to make sure, Mr. Norris probably has the --


MR. NORRIS:  I have the confidential version.  My colleagues have the redacted version.

MS. HELT:  And just to clarify before I start my questioning, because it was the topic of discussion this morning with respect to confidentiality, my understanding is that the applicant has agreed that the information on the document can be made public, but for four columns, which is all information that is required to be kept confidential pursuant to contracts with the OPA.

Am I right so far, Mr. Stoll?

MR. STOLL:  That's correct.

MS. HELT:  And those four columns -- and I will just read them off so that everybody is on the same page -- the headings for them are the -- the FIT contract date is confidential, the OPA's impact assessments priority start and stop dates are confidential, and the expected commercial operation date is confidential.

MR. STOLL:  Correct.

MS. HELT:  All right.

MR. STOLL:  And... yes.

MS. HELT:  Everything else is considered to be public?  All right.  Thank you.

I just didn't want to slip up and ask a question on something that is confidential.  I don't think there is going to be a need to go in camera, then, given that understanding.

So if we look at this chart, I would just like to confirm -- Mr. Lawee this morning confirmed that there were five projects which he could speak to, four of which the notice to proceed had already been issued.

And those four projects were, on page 1, Big Beaver and Camp Three, on page 2, Old Woman Falls and White Otter Falls, and -- oh, that's it, sorry.  There were four.

MR. NORRIS:  Five.  Okikendawt.

MR. SOMMERVILLE:  Yes.

MS. HELT:  Correct.

MR. SOMMERVILLE:  The next one, yes.

MS. HELT:  All right.  There are three projects that - from reviewing this chart, where the connection cost deposit has been paid in full.

And if you could just confirm this for me, these projects are on page 2, North Bala small hydro project.  I believe that was updated this morning.

MR. STOLL:  That was updated as part of the list, with the amendment to the April 25th letter.

MS. HELT:  Right.

MR. STOLL:  So we can -- that's confirmed, and I believe we're now up to --


MS. HELT:  Four, then, in total.

MR. STOLL:  -- four projects.

MS. HELT:  So there is the Cascade, North Bala, Cascade Falls on page 3, MacPherson Falls on page 3, and Marter township on page 4.


MR. NORRIS:  That's correct.

MS. HELT:  With respect to these projects -- and they've obviously been subject to the same process as all of the other waterpower projects -- how is it that they were able to get financing so that they could pay the full 100 percent cost deposit?

MR. CHAN:  Let me answer.  We represent three of those four connection cost deposits.

We had received our connection cost agreements for those particular projects prior to -- and their due dates came due prior to appearing before this Board.  And at the time, we had taken the position that in order to protect our position in the -- protect our connections, that we would need to make those deposits or those payments.

We've basically drawn those deposits as equity, but because Xeneca Power Development is a -- we have basically a large portfolio of projects.  We do have the capacity to draw the financing for this.  It is just very, very expensive.

MS. HELT:  Mr. Chan, is the Cascade Falls project one of yours?

MR. CHAN:  That's correct.

MS. HELT:  If we look at that on page 3 of the document, what is noted in this chart is that the debt financing was to be completed in January 2013.

MR. CHAN:  That is our estimate, yes.

MS. HELT:  And so -- so your connection cost deposit is 1.4 percent of that 11.6, and so you said that it is redirecting some of your equity, is the way that you were able to actually secure the financing?

MR. CHAN:  That's correct.

MS. HELT:  All right.  By doing it this way, by redirecting your equity, did it create any difficulties for the project?

MR. CHAN:  Not for this particular project.  It is a very -- relatively small payment, in relative terms to the overall project.

MS. HELT:  And so in what instance would it actually cause any difficulties for the project?

MR. CHAN:  I would take a project, for example, like McGraw Falls where it approaches a much -- I think where the connection cost itself would approach a much larger percentage of the overall project.

And at that point, it calls into question whether we can ultimately justify the continuation of a project like McGraw Falls.  So typically in -- for that particular project, we initially had a connection assessment -- if I can back up, actually, although this is one we're just receiving the CCA on, we initially -- that one my recollection is we're probably approaching nearly 10 percent of the overall project -- estimated project cost.

And anything that pushes it much further, based upon the kinds of rates of return that a project like this would require, may tip it to a project that would not proceed.

MS. HELT:  So for McGraw Falls, which is the first project name on page 3 of the table, debt financing is expected to be completed in November 2011?

MR. CHAN:  That's our estimate, yes.  That is our most mature project within the Xeneca portfolio.  As I corrected the record on, the class environmental assessment has been completed on that.  We are getting close to the point where we are prepared to issue a statement of -- actually, to obtain notice to proceed.  There is just one outstanding commercial matter that we need to resolve before we can do so.

MS. HELT:  And I'm sorry if you have already answered this, but you said the class environmental assessment was completed.  Is this one of those instances where the environmental assessment was applied for contemporaneously with the site access?

MR. CHAN:  This is one of probably Xeneca's oldest projects in its portfolio, and so it was originally applied for under RESOP, and then was rescinded and brought into FIT.  I'm sorry, I am not sure I follow your question.

MS. HELT:  Well, actually, that is all right.  I think you have answered it.

MR. CHAN:  Thank you.

MS. HELT:  If we can just confirm on the list there are actually six projects where financing is expected to occur before the end of this year; is that correct?  I don't know how many of those may be yours, Mr. Chan.

MR. NORRIS:  One, two, three, four, five, six...

MS. HELT:  Let me just frame it that way, and I apologize.  You don't need to review it.  But there are a number of projects that are expected to get financing by the end of this year, and then there are others that --


MR. NORRIS:  That would appear so.

MS. HELT:  -- would take longer.  Would you say that is a function of obtaining the various environmental assessments or a function of other factors?

MR. TOUZEL:  I would say it is a function of having clear understanding of when they will be through environmental assessment and a relatively good handle and willingness to accept some risk on how long they think it will take to get through permitting.  I very clearly separate environmental assessment from the regulatory permitting, in my accountant's brain, while I think about these projects.

MS. HELT:  And I think you did say in your previous testimony that the permitting occurs after the environmental assessment is complete?

MR. TOUZEL:  Correct.

MS. HELT:  Okay, thank you.  In response to Board Staff Interrogatory 5.1, the OWA states a key difference between waterpower projects and solar and wind is the time to move a project from basically the concept of the project to commissioning the project.

Based on the information that is provided in the appendix we have been reviewing, appendix A, some of these projects that are expecting financing close to the end of this year are in a late development stage.  Would you agree with that?  They're in the later stage of their development process?

MR. TOUZEL:  I would say that is fair, likely because they started before they received their FIT contract, like we did at Wasdell Falls.

MS. HELT:  So then can you explain why they would be required to be exempt from the section of the DSC?  Why is it that you are seeking that as part of this application?

MR. NORRIS:  So fundamentally, and I think as the Chair pointed out this morning, what we are seeking is to align the requirements for payment of work undertaken by Hydro One with the development timelines and the availability of financing that is unique to a hydroelectric project.

So our proposal actually tries to adhere to the notion of providing a significant deposit, which we have here at 30 percent, basically coming from equity.

And the subsequent deposit it we have earmarked at six months after the completion of EA.  That is an ambitious time frame associated with the subsequent permitting that Mr. Touzel has spoken of.  So that's the intent.  That is the core intent of the proposition.

At that point, the remaining deposit for the work undertaken by Hydro One can be coordinated with Hydro One and be paid for from debt financing.  So regardless of where the projects are in the timeline right now, if these projects haven't achieved debt financing yet, they're not in a position to contribute 100 percent of the estimated cost.

They will be, you're right, sooner than some of the other projects, as Mr. Lawee pointed out this morning, but the core proposition really has nothing to do with where the projects are right now.  It is how to align that project development cycle with the requirements to connect to the grid.

MS. HELT:  Then just to follow up with that, are there certain types of characteristics that would attach to the projects that seem to have not such a lengthy approval process and be later in their -- at a later stage in their development than other projects?

MR. NORRIS:  So these projects do have the same lengthy approvals process.  It happens we're showing up in front of the Board today, but as I think Mr. Lawee discussed this morning, his Kapuskasing River projects began in 2004-2005.

He's almost at debt financing, and I think he said this morning, When we get there, we're happy to contribute to the requirements of Hydro One for connection.

I think what we're seeing in this evidence here is the reality of what's happened over the last four or five or more years, in terms of waterpower development in the province.

MS. HELT:  So your answer is, then, that those projects that were commenced some time ago, with respect to trying to get the environmental assessment, are ones -- such that Mr. Lawee testified to this morning, are ones that are --


MR. NORRIS:  Further ahead.

MS. HELT:  -- at the end of the process, simply because they applied for their environmental assessment years ago?

MR. NORRIS:  Some started the process, some in 2004 and some in 2005.

MR. TOUZEL:  And I think -- sorry.

MS. HELT:  Go ahead.

MR. TOUZEL:  I think Mr. Lawee's projects at Hydromega, the ones on the Kapuskasing River at least, he originally had a RESOP contract for those four sites.  They rescinded those.  They got the RESOP contract.  They made their arrangements with the First Nations that they're doing business with there.

They started and completed their environmental assessments, and then jumped into FIT when that became the program in the Province of Ontario.  So those ones are naturally much farther ahead than most of these.

MS. HELT:  And then would it be correct to say that the remainder of the projects, then, that are on the list are ones that were all initiated at approximately the same time, in that you said they were all launched -- or FIT-launched projects?

MR. TOUZEL:  With the exception of one or two Xeneca projects.

MR. CHAN:  With the exception of the McGraw Falls project, that's correct.

MR. NORRIS:  So just to separate maybe when projects started and FIT launch, all of these projects here, I think, started the MNR process at least two, if not three years ago.

Now, how successful they were in getting to where they got to prior to the FIT launch -- so these projects weren't initiated.  We didn't walk into the door of the Ministry of Natural Resources a month before FIT.  These projects were in the MNR system for two years before the MNR FIT program -- or before the OPA's FIT program came out.  But once that came out, that is the only place to go.

The Minister is saying:  You better go there, or we're not going to talk to you.

So I just wanted to differentiate between FIT launch.  These projects were in the system for a long time before FIT launch.

MS. HELT:  All right.  Thank you.  That is very helpful.

I just wanted to ask a question on a general level with respect to bidding for the contracts and acceleration days.  And I don't want to have any specific answers, because I appreciate that is subject to confidentiality, and in one of the appendices -- I think it was appendix C that was filed.

But generally speaking, it's recognized that the DSC recognizes waterpower projects as taking longer than other projects, and they're given a five-year window for operation, versus a three-year window.

You would agree with that?

MR. NORRIS:  Absolutely.

MR. TOUZEL:  Mm-hmm.

MS. HELT:  And yet given that recognition, when applying for these contracts, is it not true that for several projects, acceleration days are bid by the waterpower proponents?

MR. NORRIS:  That seems to be the case, yes.

MS. HELT:  And in your view, do you believe that you are required to make such a bid in order to be awarded the contracts?

MR. TOUZEL:  I will answer that.  For our project, the answer is yes.  We had two things on our minds when we determined we were going to bid some acceleration days, and I'm talking about Wasdell Falls here.

First of all, we were more than two years into the environmental assessment process at that point, and we had a relatively high comfort level about what was going to be needed in tweaking our conceptual design to come to the end of that process.

And we were concerned that -- in that region of Ontario, that project will connect to the Orillia TS.  We were concerned that there would be any number of wind or solar projects that might end up higher on the list if we didn't take some risk and bid some acceleration days.

And so it became a competitive decision that we made internally in the company, thinking that -- and I still believe this today -- that we -- our expected commercial operation date is in the middle of October, 2013, on that project.  And I am comfortable that we can meet that.

But we were -- we had site release, and we were getting quite close to the end of environmental assessment when we made that decision.  So we knew that there were no showstoppers with MNR and the Fisheries and Oceans and things like that, when we made that commercial decision to take that risk.

MS. HELT:  And so given that the site release is completed, generally speaking, first, and then you start with the environmental assessment, and you are encouraged, when you are going through the site release process, by the MNR to apply for the FIT program, would it not be the case that at that time you would then have to bid with whatever number of acceleration days that you do, knowing full well how much time it is likely to take to get through the entire environmental assessment and permitting process?

MR. TOUZEL:  Right.  We have to be able to see ourselves getting to commercial operation at the date that is the result of those acceleration days.

MR. NORRIS:  I think maybe on a general level, it's maybe useful to reflect on kind of the signals coming from the government at that time.

In choosing –- and our environmental assessment process was approved by the Minister of the Environment in October of 2008.  And with the launch of the Green Energy Act and the attendant significant policy changes that were made across various ministries, there were very encouraging signals from the government that processes were going to be integrated, processes were going to be streamlined.  There was talk of a –- still is -- talk about a service delivery guarantee, performance management measures, the institution of a renewable energy facilitation office to manage projects.

And so while I do think it is fair to observe that proponents in the process at the time can certainly look back and understand what had happened well or what had not happened well in previous iterations of -- we're in the third version of the MNR site release policy, for example.

I think people were also looking forward.

I think in our industry there was kind of a renewed -- you know, we see where the government is headed.  It's a performance-based system.  What gets measured gets controlled.  What gets controlled gets done.

And so we were very confident as an industry that the intent of the government would be realized through the delivery on its objectives, either tied to the -- at that time, the Green Energy Act, or even now to the expectations articulated in the long-term energy plan.

So I do think it is a fair observation that, you know, in is a long process, but I think as an industry, certainly we were encouraged by what we were seeing in terms of what the Ministry of Energy, in particular, and the integration that seemed to be happening and the intent behind the integration would result in some streamlined approvals processes, relative to what we've been through for the last five or six years.

I think the jury is still out.

MS. HELT:  Just following up in a similar sort of vein on that, in response to one of the Board Staff interrogatories with respect to acceleration days, the OWA noted that:

"Given the underrepresentation of waterpower projects and procurements prior to the FIT program that resulted from provincial policy differences amongst renewables and despite the specific economic and energy benefits water generation provides, it is not surprising that proponents have been willing to assume these risks to advance their projects."

MR. NORRIS:  Right.

MS. HELT:  So when you say "these risks" then can you just elaborate on what that statement means?

MR. TOUZEL:  If I could start by a specific example.

MR. NORRIS:  Sure.

MR. TOUZEL:  When RESOP was taken off the table and the whole industry was essentially put in hiatus and ultimately replaced with FIT, we were already applicant of record on Wasdell Falls and we were already well into our environmental assessment and engineering exercises.

We had spent at that point, well, many hundreds of thousands of dollars.

When FIT came back along and we had the opportunity to take some risk and pretty much ensure that we would get a FIT contract in the launch program, we took it, because we had no idea what might happen after.

We had several hundred thousand dollars hanging out there, and if we hadn't gotten a contract in the FIT launch, we had absolutely no idea when the next come-around might be, and that project could be stranded for months, years.

So we consciously took the risk and bid some acceleration days, to give ourselves an advantage over other projects that were potentially also attempting to connect to the Orillia TS.

MS. HELT:  And would one of those risks also, however, include knowing that you would have to pay a connection deposit, and whether or not you would be able to secure the financing for that project?

MR. TOUZEL:  At that point, I don't think any or many in the industry were aware of how the connection cost agreement deposit mechanism was going to work.

At that time, I was quite literally negotiating connection cost recovery agreements with Hydro One for project we were building for another client at South River on Highway 11.

So in my mind, I knew what Hydro One's process was.  It was quite similar to what we've worked out with Hydro One here.  It was 30 percent when we signed the CCA, and the timing of that was of our choosing, and the balance a number of days before -- I forget whether it was a number of days before COD or a number of days after the first payment, but that is what was in my mind when we were preparing to bid into the FIT program.

MS. HELT:  Perhaps I could ask the same question of Mr. Chan.

With respect to assuming risks when bidding on these particular contracts, was one of the risks that you considered was how you were going to secure financing, and in fact, be able to pay for the connection deposit.

MR. CHAN:  I guess in Xeneca's case, we obviously knew that there would be a connection deposit, but one of the tremendous difficulties in the entire FIT modelling process and even deciding what approach -- we had a very large suite of potential projects to bid in -- was modelling actually connection costs.  That was the one thing that sort of hung out there for us.

We could only really base it upon, in the case of my principals who have a lot of experience in the industry in Ontario, past precedent in terms of what past connection costs might be.

And that was the basis in which we basically, you know, similar to what Mr. Touzel has said, modelled our -- both our application process, as well as how we ultimately bid in acceleration dates, recognizing that there was a certain measure of commercial risk attached to doing so.

Generally, and at least among our competitors, we weren't necessarily all that aggressive in terms of our acceleration dates, with exception of McGraw Falls, which was a very mature project.  So that obviously is one we had tremendous confidence that we could certainly build it within the timeline in which we bid our acceleration dates.

We also took the position, too, that, you know, for example, if you go back to the Cansfield letter that has been referenced early in testimony, that there was very clear intention from the Ministry of Natural Resources that they would be attempting to align their processes with the Green Energy and Green Economy Act and would streamline those processes and attempt to ensure that -- you know, our view was that if all of the agencies would meet their deadlines, we could meet ours within the timelines that we bid.

MS. HELT:  All right, thank you.  If I can move away from acceleration days and into, I guess, the process post being awarded the FIT contract, I believe in your testimony earlier - and you can just confirm this with me - you indicated the CIA window provided by the OPA was a driver for the proponents to advance their request for CIAs earlier in the process; is that correct?

MR. TOUZEL:  Yes.

MS. HELT:  And in your view, what would be a more appropriate time for proponents to advance their CIAs, if it weren't for this window from the OPA?

MR. TOUZEL:  I think it would be -- if you guys will allow me to answer that quickly, and then maybe, Rick, you can jump in?  I think it should be addressed as coming backward from the expected commercial operation date, so that you are required to request your connection impact assessment, let's say, 36 months prior to expected COD, or some time like that; whereas the way it was done, it was essentially five years before expected operation and at a time, in some projects, the ones that were just beginning at that point, where you really don't have any clear handle on the exact technical specifications that you are going to ask Hydro One to comment on.

And in our case at Wasdell Falls, we put in a very simple single Kaplan turbine with a synchronous 1.9 megawatt generator on it; give us CIA back.  We have changed that configuration about four times through the environmental assessment process since then, and we will be going back.

So it's not appropriate, in my mind, to be asking Hydro One to do a very specific technical review of something that hasn't got very specific technical details attached to it at that time.

MS. HELT:  All right.  And I will just follow up with you on that, and then I will ask the same question of Mr. Chan.

But when you say that it is not fair to Hydro One to review something that's not as technically as specific as it could be --


MR. TOUZEL:  It was specific, but it's probably not what we're going to build.  So they're going to do it again, is my point.

MS. HELT:  Right.  And then is that the case, then, why, for example, in this application, there are at least 17 projects that have had their CIAs revised by Hydro One?

MR. TOUZEL:  I don't think the two are linked.  One of the ones that was revised was ours and it was revised just last week, and I've not had any discussion with Hydro One about what caused that to occur or why the increase in cost, or any of that.

MS. HELT:  All right.  So that is a separate issue.  They're not linked?

MR. TOUZEL:  In my particular case, that's correct.

MS. HELT:  Okay.  And then, Mr. Chan, would you agree with the evidence that Mr. Touzel gave with respect to when an appropriate time would be for filing the CIA, or do you have another opinion that you would like to share?

MR. CHAN:  I think -- I think Mr. Touzel's position is a fair way to approach it.  We've essentially flipped the process around under the feed-in tariff process, and, you know, in the pre FIT world, one of the things that we needed certainty on early was with respect to connection.

Now you know that you are getting a connection, but it is only as you get into the feed-in tariff process do you actually get some details as to respect to what those costs might be.

So if you are to follow what Mr. Touzel is suggesting under -- if you are to follow FIT, it is probably more appropriate when we have more information further down the stream, before you ask the LDC to model those costs.  So I would agree with that.

MS. HELT:  Thank you.

Just going back, then, to what I was asking about CIAs that have been revised by Hydro One or had their CCAs revised by Hydro One to include additional work, can you just explain what the main reason is for that?  Why were the revisions required?

MR. ROBERTS:  Well, in our case, when we got our original CIA back -- well, let me roll back a little bit.

We had a CIA prior to FIT, which we rescinded.  That CIA gave us an indication of what we should expect relative to connection costs.

We rescinded that CIA.  We went through the same process as my colleagues have just explained.  Three months after our window opened, we get a CIA back that is quadruple of what our original CIA was.

So that puts us in an element of, wow, that is a significant change, and we had not changed the project.

So what was apparent to us was that certain elements - certain new elements were coming in to Hydro One where they were recognizing we would - not just us specifically - have more impact on the distribution grid than initially anticipated.

So our understanding was is that was what was leading to the significant increase in the cost of our CIA.

So we're trying to react to the fact, first of all, that why is our connection all of a sudden so much more expensive than we initially anticipated or the indication was?

We couldn't answer that, obviously, because we are not creating the CIA.  So what we did was we reviewed the CIA, and we had quite a bit of communication back and forth with Hydro One, and they were being very cooperative.

And we thus submitted our own solution to connection to Hydro One for their review and subsequent approval.  However, we're still waiting for the revised CIA.  That's the same in both of our projects, the same cases.

We've gone back to them with a different solution and they are coming back to us with a revised CIA.

MS. HELT:  And just to confirm in terms of the process - and maybe, Mr. Norris, you can answer this - it is not when the revised CIA is provided that the six months starts to run.  It is when the CIA is first provided; that's correct?

MR. NORRIS:  That's correct.

MR. CHAN:  Hmm-hmm.

MS. HELT:  And, Mr. Chan or Mr. Touzel, can you explain the reasons for the revisions in your projects for the CIAs?

MR. ROBERTS:  Excuse me.  The six-month window begins not when you've received your CIA.

MS. HELT:  When the capacity is allocated?

MR. ROBERTS:  That's right.

MR. CHAN:  Yes.

MR. ROBERTS:  So there is a three-month preparation of the CIA that fits in there, which is fairly significant.

MS. HELT:  All right.  I just wanted to make sure that the revision of the CIA --


MR. NORRIS:  It doesn't start the clock again.

MS. HELT:  Correct.

MR. CHAN:  I want to actually pick up from what Mr. Roberts said.

We had a very similar experience with McGraw Falls, where we had a CIA that had been issued in May of 2009, just prior to the RESOP program ending and us rolling that project into FIT.

And that was one of the first projects where we got a new CIA under the FIT process, where again, we faced the exact same scenario that Mr. Roberts just described, where we suddenly had a four-fold increase in costs, connection costs for exactly the same connection.

And subsequently, we have had -- the reason why we have two revisions is there's been an ongoing iterative dialogue between our engineers and Hydro One, to understand what was the basis of the change.  And we have ultimately managed to negotiate a connection that meets Hydro One's concerns and brings it more in line with our initial cost understanding when we had the previous CIA.

To answer your other question with respect to the various revisions, I don't know the specifics.  Again, I haven't had a dialogue with my engineer about whose been dealing with all of these particular connections.  I know that there -- I mean, part of the intention, really, behind the six-month window is to allow proponents to have that iterative dialogue with the LDC, and to understand why those connection costs are the way that they are, and to understand whether, in fact, those costs are reasonable.

And perhaps that is what is driving some of those decisions.

MR. TOUZEL:  Right.  And in our case, which was slightly different, we -- because of some recent experience we had had -- we had done our own internal cost estimate of what we expected the connection to be.  And the Hydro One number came in slightly higher, but not wildly higher.  You have to understand that Hydro's target accuracy for those class E cost estimates is plus or minus 50 percent, and we were well within what we had thought it would be.

So I wasn't too shocked by the number.  It was, as I said, slightly higher than I had been thinking.

But we phoned our Hydro One account executive, with whom we have a good relationship and said:  Jim, we know this is going to change.  Our design is evolving, as it supposed to, through the environmental assessment process.  When we're done, we will come back and we will sit down with you, and we will have our electrical engineering guys sit down with you and have a really meaningful conversation about how exactly to connect this plant.

But we weren't given that luxury in the process that started with the one-hour window on the front page of the FIT contract.

MS. HELT:  But at the commencement of the project, you were aware that there may be a change to the connection cost estimate?

MR. TOUZEL:  At the beginning of the project, I didn't have a connection cost estimate, other than my own.

MS. HELT:  Right.  Okay.  But once you were given a connection cost estimate -- in one of your responses to Board Staff Interrogatory 4.1, you noted that -- or OWA noted that:

"The connection cost estimates ultimately provided differed materially from the CIAs surrendered as a condition of participation in the FIT program."

MR. TOUZEL:  Right.

MS. HELT:  "Among the reasons cited for these
differences were the new requirements related to protection and control costs, as well as the Harmonized Sales Tax."

And the response also says that
"This extent and magnitude only became known and understood once the connection cost estimates were provided."

Now, wouldn't it be the case, though, that you would have been aware of these risks of surrendering in the FIT program, including the distinct possibility of having to pay these additional costs?

MR. TOUZEL:  You didn't have any choice.  If you wanted into the FIT program, you were required to rescind previous connection impact assessments.

The connection impact assessments that were done previously, they weren't a guarantee of connection cost.  They were simply an indication of this is what it might cost to do this connection this way.

The connection cost agreement is a pretty clear document, that says whatever it costs, the proponent will pay, whether it's in line with the estimate or not.

MS. HELT:  All right.  With respect to Board Staff Interrogatory 3.1.4, which just references the OPA FIT rules, the question asks what sort of information is available with respect to specifically whether or not information concerning other FIT projects is available.

And the OWA noted in response to 3.1.4 that:
"It is precisely this lack of information (the lack of the list of other FIT projects) that results in an inability for proponents to determine the degree of risk with respect to potential loss of connection capacity."

And in the OWA application, it is indicated that there won't be any harm to other FIT proponents.

I guess my question is:  How can you be sure if that other information is not available on the record?  Or is there, in fact, some other information on the record that I haven't seen or that you can put on the record to show that there wouldn't be any harm to other proponents?

MR. NORRIS:  So let's look at the question two-fold.

The OEB had asked us, based on reviewing the available Hydro One materials, to do four things, the fourth of which, in 3.1.4, was:

"To identify any other FIT projects, including but not limited to other waterpower FIT project applicants."

And our response is that that information, to our knowledge, is not publicly available.  I don't have any private information that has any more information than what is available from Hydro One.

So I was –- if the expectation of the Board was that through the Hydro One materials that the Board provided as references, that that material was available, in fact, my observation is that it is not.

Which makes the point, I think, that in the absence of that information, our point was that it is difficult for -- if not impossible for project proponents to assess the risk of giving up capacity.

So with respect to your second question around negatively impacting other FIT proponents, what our proposition is is that in amending the Hydro One licence under two principles -- one, ensuring that we have security deposits upfront; secondly, ensuring that Hydro One is not put in a position to have to spend money that isn't deposited -- we don't see that as fundamentally impacting any other project proposals.

We are still complying with the requirements of Hydro One, and again, I would, I guess, reiterate that our proposal is simply to make the appropriate payments for the work that gets done, both at the time that the work actually gets done and at the time that is related to the development cycle and the financing cycle of a hydro project.

MS. HELT:  If I can just have a moment?

All right.  I just have a few more questions, which I will start after the Panel...

[Board Panel confer]


MR. SOMMERVILLE:  Go ahead, Ms. Helt.

MS. HELT:  Thank you.  Just a few more questions.  It shouldn't take more than five minutes or so.

With respect to Board Staff Interrogatory 7.2, there was a question with respect to the other 19 waterpower developers with FIT contracts, why they are not part of this application.

I would just like to confirm on the record my understanding that these 19 are unaffected because they connect directly to the transmission system.

MR. NORRIS:  Based on our outreach and analysis, yes, with the exception of those that Hydro One may have identified through their own internal analysis.  You will recall that we identified, in our April 25th submission, that HONI was looking at potentially four other projects.  We have added one this morning, you will recall.

But all of the members that we talked to in the FIT contracts we have, that's the primary reason they're not affected, with the exception of one project that has since decided not to try to negotiate the hydroelectric development process in Ontario, sadly.

MS. HELT:  So for the purpose of this application, those additional projects, other than the 19 that may have some transmission element to it, you are still seeking an exemption from the DSC?

MR. NORRIS:  Or I think, as Mr. Stoll indicated earlier, our proposal is to provide a general amendment to Hydro One's licence specific to hydroelectric projects, yes.

MS. HELT:  So would these four --


MR. NORRIS:  Projects connecting to transmission wouldn't be affected.  If there are other projects that are connecting to distribution, yes, they would, both current projects and future projects.

MS. HELT:  So projects that have a transmission element to it, as well as the distribution, you would say that it would be part of this application?

MR. NORRIS:  I think what we've identified in the proposal, and collaboratively and cooperatively with Hydro One, is that in the rare instance that there is both a distribution and transmission element to it, and in that instance wherein additional time is required because of that element, that we would make provisions for that in the proposed amendment.

MS. HELT:  All right.

MR. SOMMERVILLE:  Is that comprised in the final paragraph of the proposed amendment?

MR. NORRIS:  That's correct.

MS. HELT:  Just one other question, then, and it is with respect to a response to Board Staff Interrogatory 8.3.

In that response, the OWA notes that Hydro One, at their sole discretion, can begin to expend some or all of the deposit, and there is no assurance that such expenditures would be refunded to the proponent should the project be delayed or cancelled due to decisions beyond the direct control of the proponent, for example, site access, environmental assessment, permitting and approvals.

Can you just explain OWA's assertion that the deposit or portions of it won't be refunded, and also what is meant by "at Hydro One's sole discretion"?

MR. NORRIS:  I will certainly defer to those who are involved in the process.

So let's take a 100 percent deposit that is made with a project, like many of them, they're still in site access.  Once that deposit is made, Hydro One can start to begin to do engineering work, other work associated with that project, notwithstanding the fact that we still are, in many cases, far away from actually having the security to support the deposit that was made from equity.

And should such expenditures be made and the project not go forward for a variety of reasons or be delayed for a variety of reasons, my understanding is that the portion refunded to the proponent is the portion that hasn't been spent.

MS. HELT:  So the statement that it is at Hydro One's sole discretion, it's up to them to determine or to provide the proponents with the split between what has been spent and what is not spent; is that correct?

MR. NORRIS:  That's my understanding.

MR. CHAN:  We recently met, actually, with Hydro One's engineering group just to talk about just one specific project.  In fact, it was a project we have already made the connection deposit.

It was actually very useful to actually meet with Hydro One staff, but they gave us, for example, the example that, for example -- like, we know that this particular project won't be going into commercial operation for many years, and yet they indicated, for example, you know, we might be doing field work on this particular distribution yard, of which, you know, we feel that this is an opportunity for us to improve your potential future connection, and we're going to access some of the funds that we've -- that you have put down as a deposit.

And at that time we basically said, We would like to have a conversation with you whether we would want you to expend those funds.  We have better sense of risk assessment and whether that project will go forward or not.

And so that -- I think that is where we have been coming from, that once we provided that deposit, there is no assurance that -- we basically don't necessarily have control over what happens to that deposit.  We really have to rely on the good faith of Hydro One to be judicious in how it uses it.

So I don't know if that is an answer to your question.

MS. HELT:  Well, I guess I had some -- there is a little bit of confusion, just because from my reading of the Distribution System Code, under 6.2.18(g) it does say that a distributor shall, you know, refund the applicant, if the capacity allocation is removed, the amount of any remaining connection cost deposit provided by the applicant.

And there are specific rules.  I guess that is more my point.  There are specific rules with respect to refunding the applicant depending on what steps are taken.

So I was confused by the statement that it was at Hydro One's sole discretion.

MR. TOUZEL:  You used the word "remaining" in what you just said, and it's --


MS. HELT:  I appreciate that, for that particular section, but there are other sections that govern when payments are to be refunded.

MR. NORRIS:  I appreciate the clarification.  I think the core issue, again, is back to the premise that simply what we're suggesting is to allocate those resources when they're most appropriately spent by Hydro One, and, as importantly, when they make sense from a development and financing cycle that is unique to Hydro.

MS. HELT:  If I can just have one moment?

Just to follow up on a potential undertaking, Mr. Stoll, if you would provide that to me.  With respect to the chart that is appendix A -- I can't find my chart right now.  In any event, I understand that there are a number of columns which need to be updated, and I don't think we have an official -- an undertaking for that yet on the record, so if we could do that?

MR. STOLL:  I thought I had given the undertaking to update A and I am going to say B, but not C, in the original undertakings this morning, but if it needs to be given again, I will give it again or I will give it for the first time now.

MS. HELT:  No.

MR. STOLL:  My apologies.

MS. HELT:  My apologies.  You do have it as an undertaking, J1.2.

MR. STOLL:  Okay, thank you.

MS. HELT:  I just wanted to make sure we had that on the record.  I have no further questions.
Questions by the Board:


MR. SOMMERVILLE:  Thank you, Ms. Helt.

The Panel has I think one question, and that is:  In considering your application, which is for a blanket exemption from the current requirements of the Code and its replacement for water -- hydroelectric projects, by the language that is contained in K1.4, why would the Board not simply deal with these applications as it has been doing on a one-by-one basis?

Why is a blanket exemption necessary or advisable?

MR. NORRIS:  I will try to answer that.  Firstly, I would say that we appreciate the Board has been dealing with the individual applications on a one-by-one basis.

The reason that we brought those forward on an individual basis was because of the timing of the undertakings associated with those specific projects.

It's our belief that none of those projects are unique in terms of how a hydroelectric project gets built and gets financed.  That's why we, in the first instance, reached out to the entire organization to determine the depth and the breadth of the challenge.

I certainly don't want to comment on the efficiency of the efforts of the Board, but it was our expectation that in bringing this together collectively and collaboratively with Hydro One, it was the more efficient way to go and the more certain way to go, on a go-forward basis.

I think the filing that we did this morning, again, in collaboration with Hydro One, is further evidence of that.  Our original undertaking was kind of a one-by-one, negotiation-by-negotiation with Hydro One.

I think we've worked cooperatively with our colleagues to put in front of the Board something that we both believe makes sense on a go-forward basis.

And you know, doing that collaboratively and cooperatively, I think is in the best interests of not only Hydro One, the waterpower industry, but also in the interests of the time and resources of the Board.

MR. SOMMERVILLE:  Thank you.  Mr. Engelberg, do you want to make any comment with respect to that?

MR. ENGELBERG:  The only comment I would like to make would probably be appropriate for final submissions, but I can make it now, and that is that Hydro One wished to be helpful in general to renewable waterpower generation, but Hydro One approached the issue from the standpoint of:  Would a proposed solution add to the administrative burden to Hydro One, and thereby increase costs to all ratepayers?  And would there be anything in a proposed solution that would harm ratepayers by possibly leaving them in the lurch, to hold the bag financially for expenditures that were made, and there was no longer a project to collect them from?

So Hydro One approached it to look at any solution from the standpoint that both of those criteria would be satisfied, and Hydro One is satisfied that this proposal would protect ratepayers and would be administratively efficient, so as not to result in a one-by-one negotiation with each project.

MR. SOMMERVILLE:  And Mr. Engelberg, I don't want to put you on the spot and you can certainly defer answering this question without any prejudice.

But if the Board were to approach it from a blanket exemption point of view, if that was the tack that we were going to take, are you satisfied that the definition of the category of a developer is sufficiently well-drawn to support the blanket exemption, without creeping into other environments that we -- that aren't at play here?

MR. ENGELBERG:  I would like to discuss that one more time with my clients.

At the time this was drafted, certainly Hydro One felt that the waterpower proponents was a solid enough, discrete enough category.

But perhaps before the decision is rendered, we will look at that one more time.

MR. SOMMERVILLE:  And would you be in a position to do that by way of submission?

MR. ENGELBERG:  Certainly.

MR. SOMMERVILLE:  Thank you.

Those are the Board's questions.  The panel is excused.  Thank you -- oh, I beg your pardon.  Redirect?

MR. STOLL:  I was just going to say there's -- not quite so fast.

[Laughter]


MR. SOMMERVILLE:  We will hold you to a reasonably strict interpretation of redirect.
Re-Examination by Mr. Stoll:


MR. STOLL:  Yes.  I just wanted to clarify one thing.

Practically speaking, can you have capacity allocated to a project without going through the OPA and receiving a contract from the OPA?

MR. NORRIS:  Are there ways to get capacity other than through an OPA procurement?  I would expect so.

MR. STOLL:  But generally speaking, all --


MR. NORRIS:  All of the projects -- or the vast majority of the projects that are the subject of this particular undertaking are in an OPA process.

MR. TOUZEL:  And I would say that the vast majority of projects, or all of the projects that I am involved with wouldn't be projects without the OPA FIT process and contract, and therefore have to avail themselves of capacity through that path.

MR. CHAN:  For a private proponent, yes.

MR. STOLL:  So in other words, the FIT contract is a precursor --


MR. CHAN:  Correct.

MR. STOLL:  -- to your connection?

MR. CHAN:  Correct, for a private proponent.

MR. STOLL:  Okay.  Those are my questions.

MR. SOMMERVILLE:  Now you are excused.  Thank you very much for your very helpful contribution.
Procedural Matters:


MR. SOMMERVILLE:  Submission schedule.  The Board is prepared to go ahead tomorrow for oral submissions.  Does that fit with the expectations of the parties?

MR. TOUZEL:  Absolutely.

MR. STOLL:  We can go tomorrow.  Would it be -- I am just going to make a suggestion without having talked to people.  Would an afternoon submission work for -- or not?

MR. SOMMERVILLE:  It won't for tomorrow.

MR. STOLL:  Okay.

MR. SOMMERVILLE:  We could go to Friday and do it on Friday morning.

MR. STOLL:  We will go tomorrow morning, then, as far as we are concerned.

MR. SOMMERVILLE:  Ms. Helt?

MS. HELT:  We can go tomorrow morning, then, as well.

MR. SOMMERVILLE:  Mr. Engelberg.

MR. ENGELBERG:  We can go tomorrow morning.

MR. SOMMERVILLE:  Let's go tomorrow morning.  We will convene at 9:30 tomorrow morning to hear oral submissions.

If I can provide -- you will have gathered a theme from the Panel's questions, which has to do with the definition of the category of person to whom a blanket -- any blanket exemption would apply.

And as much specificity with respect to that as possible, I think, is probably in the interest of this proceeding.

MR. STOLL:  Thank you.  We appreciate the guidance.

MR. SOMMERVILLE:  Until tomorrow morning, thank you.

--- Whereupon the hearing adjourned at 4:00 p.m.
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