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May 5, 2011
Board Secretary
Ontario Energy Board

P.O. Box 2319

27th Floor

2300 Yonge Street

Toronto, ON - M4P 1E4

Via web portal and by courier

Dear Board Secretary:

Re: 
Board File No. EB-2008-0408; Staff Discussion Paper

Transition to IFRS – Implementation in an IRM Environment
Brantford Power Inc. (BPI) is advising the Ontario Energy Board that it supports the submission of the Electricity Distributors Association regarding the above matter. Nevertheless, Brantford Power Inc. wishes to provide an additional submission with respect to Issue 3 dealing with the difference between PILs amounts allowed in rates and the actual PILs payments arising from IFRS transition.

The Board will recall that Brantford Power Inc. originally raised the issue of IFRS impacts on PILS in its 2008 Cost of Service application EB-2007-0698. The following is an extract from the Brantford Power Inc. Cost of Service Application and the related Board’s decision. This extract will provide the necessary context of Brantford Power Inc.’s submission regarding this consultation:
Brantford Power Inc. 2008 Cost of Service Application Submission

Brantford Power Inc. is requesting that the description and purpose of Account 1592 be revised and expanded in order that this account may be used as at May 1, 2008 and for the period of Third Generation Incentive Regulation.  Brantford Power Inc. notes that during the term of Third Generation Incentive Regulation, the Canadian Institute of Chartered Accountants (.CICA.) will move to International Financial Reporting Standards for Generally Accepted Accounting Principles (.GAAP.), which in turn, may affect the provisions of the OEB.s Accounting Procedures Handbook. As the impacts of this transition are unknown at the present time, Brantford Power Inc. is also requesting that definition of Account 1592 be expanded to record impacts to PILs and taxes arising from such non-discretionary changes in GAAP.

Accordingly, Brantford Power Inc. is requesting that the description of Account 1592 be revised to record the tax impact of any of the following differences:

1. any differences that result from a legislative or regulatory change to the tax rates or rules assumed in the 2006 OEB tax model and in the 2008 rate rebasing  application;

2. any differences that result from a change in, or a disclosure of, a new assessing or administrative policy that is published in the public tax administration or interpretive bulletins by relevant federal or provincial tax authorities;

3. any differences in PILs that result in changes in a distributor’s opening balances for tax accounts due to changes in debits and credits to those accounts arising from a tax re-assessment, and/or

4. Changes in PILs resulting from the introduction of new non-discretionary changes in generally accepted accounting principles or in changes in the provisions of the OEB's Accounting Procedures Handbook.
Brantford Power Inc. 2008 Cost of Service Application Board Decision
Request for Expanding Definition of Account 1592:
The Company requested that account 1592 – PILS and Variance for 2006 and subsequent years be expanded to include the impact of PILs and taxes arising from nondiscretionary changes in Generally Accepted Accounting Principles (“GAAP”) due to the introduction of International Financial Reporting Standards (“IFRS”) or changes to the Board’s Accounting Procedures Handbook (“APH”). Board staff and SEC submitted that any changes will be generic to all distributors and should be dealt with if and when they arise. In its reply submission, the Company withdrew its request. 
Board Findings:
The Board accepts the Company’s withdrawal of its original proposal. This is a generic matter that would apply to all distributors. In this regard, by letter dated May 8, 2008 the Board informed stakeholders of the commencement of a consultation process to deal with the matter of transitioning to International Financial Reporting Standards.
Brantford Power Inc. agreed to withdraw its submission in order to allow the matter to be addressed in a generic fashion in the subsequent OEB consultation process. Subsequent to this decision, Brantford Power Inc. actively participated in the various processes established to assist the OEB in addressing the various impacts of IFRS on its various regulatory processes. The current consultation has resulted in the following OEB staff proposal regarding the PILS issue:

OEB Staff Proposal

Proposal:

Staff recommends that no additional IFRS transition guidance relating to corporations tax and PILs taxes be provided by the Board at this time.

Rationale:

The different treatment of regulatory assets and obligations under IFRS from the treatment under CGAAP in general purpose financial statements could result in a change in how taxable income is viewed by tax authorities. A utility represented on the working group suggested that the tax impact of such changes be captured in a PILs deferral account. Staff understands the concern to be that the transition to IFRS could

Increase the difference between tax or PILs amounts allowed in rates and the actual tax or PILs payments.

Staff notes that there would be practical difficulty in isolating the IFRS impacts on statutory taxes payable on a going forward basis and that the particulars and the significance of this potential effect are not yet known. It is Board staff’s view that addressing such matters is part of the more fundamental question about whether there should be reconciliation and true up between the tax provision allowed in rates and

taxes actually paid for statutory tax purposes. Board staff suggests that reviewing the basis for determining taxes for inclusion in the revenue requirement is outside the scope of the IFRS IRM transition work.
Brantford Power Inc. response to the OEB staff’s proposal is as follows:
1. Staff has acknowledged that there could be a difference directly resulting from the introduction of IFRS and the resulting determination of taxable income. Because the actual determination of such differences will not be known until the tax authorities have established their related assessment policies and practices, it is not possible to estimate the extent or value of such differences at this time;

2. The original PILS recovery amounts in distribution rates were intended to recover on a conceptual basis the amount of PILS necessary to allow the utility to achieve the approved after tax rate of return. OEB mechanisms were established to accommodate non-discretionary changes to the tax rates or assessment practices by allowing such impacts to be recorded as variances to the 1592 Deferred PILS account. The clear intent was to correct for such non-discretionary changes to PILS. BPI submits that taxable income changes attributable to IFRS requirements are akin to the currently allowed statutory or assessment changes;

3. There is no question that the fundamental issue about whether there should be a reconciliation and true up between the tax provision and rates and actual PILS paid is outside the IFRS IRM transition work. However, the principle of PILS provision deviations attributable to statutory or non-discretionary events is currently recognized for variance account tracking under the current IRM regime. 
BPI submits that IFRS transitional consequential changes to taxable income are in substance the same thing and should be treated in a consistent fashion when it can be demonstrated the impact is directly attributable to non-discretionary requirements which are beyond the control or discretion of the particular LDC; 

4. Staff’s concern over practical difficulties has some merit. However, BPI submits that the OEB can address the principle first then develop guidance or other proxy mechanisms to address such differences while mitigating to the extent possible practical difficulties, BPI submits this approach is superior to dismissing a legitimate issue because of practical considerations. 
In closing, although BPI withdrew its proposal in the 2008 Cost of Service application to allow the OEB to deal with this issue in a generic fashion, BPI has concluded that the OEB’s staff proposal has not fundamentally addressed the issue of IFRS caused differences arising between the PILS provision included in rates and actual PILS paid. 
Consequently, BPI respectfully submits that the OEB should allow the reinstatement of BPI’s position in the original 2008 Cost of Service Application allowing for an expansion to the definition of account 1592 as previously outlined. Such a change would allow BPI the ability to record differences between the PILS provision in distribution rates to those actually paid for future review and possible disposition by the Board. 
BPI appreciates and would like to thank the OEB and OEB staff for the efforts made to address the implications of IFRS on various regulatory instruments. Furthermore, BPI would like thank the Board for giving BPI the opportunity to provide comments on this important initiative. 
Yours truly,

“Original Signed”
Heather Wyatt

Manager of Regulatory Compliance and Governance,

Board Secretary

84 Market Street

Brantford, ON

N3T 5N8

Email: hwyatt@brantford.ca
Tel: (519)751-3522 ext. 3269
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