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NO UNDERTAKINGS WERE FILED IN THIS PROCEEDING

Thursday, May 5, 2011

--- On commencing at 9:45 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.  Having gotten out, we want to get back in.

This is the second day of EB-2011-0067.  Today is set aside for oral submissions from the parties.

Are there any preliminary matters?
Preliminary Matters:


MR. STOLL:  Yes, Mr. Chair, there are a couple of things.  I provided copies of four of the five undertakings that were given yesterday to Board counsel, and the fifth one will be ready later today for filing.  And the one that has not been filed is the appendix A.  I am just waiting for some information on the one project before that gets filed later today.

MS. HELT:  And that is undertaking J1.2.

MR. STOLL:  Correct.  So I don't know if you want to spend any time going through that or if it is necessary, but...

MR. SOMMERVILLE:  If submissions were to be completed before that undertaking is provided, does anyone consider it to be of such materiality that we ought not to consider submissions without it?

MS. HELT:  Just one moment, Mr. Chair.  No, Mr. Chair, we do not see a problem with that.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  I appreciate that.

Does the Panel have any concern or want to walk through any of the undertaking responses, or are we just going to go right to submissions?

MR. SOMMERVILLE:  Unless there are some issues raised by Staff...

MS. HELT:  Staff has no concerns.

MR. SOMMERVILLE:  Do we have copies of the undertakings for the Panel, please?

[Ms. Jaff and Mr. Cooney pass out documents]


MR. SOMMERVILLE:  What I also note is that the schedule, which was formerly K1.4, has changed in at least this particular.  Where the definition is for generation facilities for which the primary energy source is water --


MR. STOLL:  Right.

MR. SOMMERVILLE:  -- and for which the electrical connection is to the distribution system owned by Hydro One Networks Inc., Hydro One shall be exempted.

MR. STOLL:  Correct.  We were going to get to that after we dealt with the undertakings.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  Okay.  Since you brought it up, we can go there first.  We did -- we took your advice, went back and had a discussion with Hydro One about how we could scope this or make it a little more clear about who this applied to.  We tried some different variations, and that was as precise a definition we could get that would cover the types of projects, and we don't know that it leads to creep into other areas.

So I can deal with that more in submissions.

MR. SOMMERVILLE:  Perhaps it would be fair just to mention, the location of the project on Crown land, is that a definer that would be useful?

MR. STOLL:  Not entirely.  That would only take out part of the MNR upfront process, but the class EA two-year process would still be there, and we would still end up with the same permitting process.  And federal lands are not treated as Crown lands.  They're federal enclaves, and they're subject to a similar process.

MR. SOMMERVILLE:  Let me just indicate that this is in the nature of evidence, Mr. Norris, and you should consider yourself to be still under oath.

MR. NORRIS:  I appreciate that.  Thank you.  So it is a good question.

We focussed yesterday on the process on provincial Crown land.  We could have taken you through the process on federal Crown land under the Dominion Water Power Act.  It is a very similar process.  It is very similar in terms of the steps by steps by steps.  We focussed on where the majority of the projects were.

I would also observe that all of the other permitting and approvals requirements, Lakes and Rivers Improvement Act, federal Fisheries Act, all apply to private land.  So there is no significant -- we focussed on the provincial side of it yesterday, because that's where the majority of the projects are.

MR. SOMMERVILLE:  What about the MNR water leasing process?  That would be unique to Crown land, would it not?

MR. NORRIS:  Provincial Crown land, there is a corollary under the Dominion Water Power Act for facilities on federal land, so you do get leasehold tenure again.  You don't get it until the end of the process under federal land, as well.

MR. SOMMERVILLE:  Okay.  Does that raise any questions for anyone?  Any questions arising?

MS. HELT:  No questions from Staff.

MR. SOMMERVILLE:  Proceed, Mr. Stoll.
Final Argument by Mr. Stoll:

MR. STOLL:  Okay.  Thank you very much.

We would like to start by thanking the Board, once again, for holding the hearing so quickly and responding to the interim relief sought, and that brings us to an issue on how we proceed as far as the implementation, which we discussed a little bit yesterday.  And some of the back and forth with the Panel was we have a number of projects where the CCAs have been issued and they don't have interim relief yet.  They were issued after the 25th.

And we have a number of projects that still have yet to receive their CCA, but will likely receive it within the next few weeks.

Our preference would be that any of the projects included in the application list be granted the same interim relief that has been granted to the -- in the specific interim decisions until a final decision is raised.

We feel that is administratively more efficient for people, rather than filing basically the same CCA-type documents and affidavits for every project as they come up, because I would -- we're going to continue to receive a few a week probably over the next several weeks until the list is complete.

And I am not sure and our clients aren't sure when Hydro One will be able to deliver those.  So it is not that we can even group them in one or two groups and maintain -- like, so there would only be one or two interim decisions.  We can't even give that assurance.

So our request is all of the projects would be granted the interim relief in the same form that has been granted to the previous projects that have been the subject of the interim decisions.  And I don't know if the Board has some thoughts on that.

If the Board is not able to provide some direction to us on that today, or provide at least the same interim relief to the projects that have received their CCA but don't yet have interim relief - and those projects are listed in undertaking J1.5 in the second part of the table - then we'll turn -- then, after today, we will have to file the information.

So I will await direction on that and get into my submissions, if that is okay.

MR. SOMMERVILLE:  Yes, that's fine.

MR. STOLL:  Okay, thank you.

The OWA came here representing a number of its members, and what it was seeking was an alignment of the payment obligations with their particular development cycle.

And the only way we could get to that end point in a timely way was through the exemption request for the licence.  They all happened to be Hydro One projects, so it only involved one distributor.  We felt that was the most expedient way to get here.

But the intent was not to push costs off to the ratepayer, or to expose Hydro One to greater risk or to a greater administrative burden.  We were conscious of the fact that we wanted a process that worked for us and worked for Hydro One and was fair to the ratepayer.

And that was evident and we think was evident in the exemption request as originally framed, and we think it's evident in the way we reformulated the exemption request.

And as we mentioned earlier, we have amended it to try and be more specific, and the opening words have changed so that the preamble now reads:

"...for generation facilities for which the primary energy source is water, and for which the electrical connection is to the distribution system owned by Hydro One Networks Inc."

And we had thought about tying this to the FIT program, but that's not necessarily going to be appropriate in all cases.

As we've seen, things have changed in this province and we don't want a change in another organization to end up creating a need to amend the exemption again.  So we tried to take this back to the development cycle and to the statutory obligations, so that this was not something where we would have to revisit the Board on this issue.

So I won't read in the entire exhibit.  So I would just highlight that is the change and that is the philosophy on which we have made the change.

And one --


MR. SOMMERVILLE:  Is that the only change that is in the document?

MR. STOLL:  Yes.  That's correct.

MR. SOMMERVILLE:  Thank you.

MR. STOLL:  And in that change, this does not cover projects that will be connected to the transmission system, and it doesn't cover other fuel sources.

So there are some limitations around -- we have scoped this.  We have consciously scoped this.

And effectively the bulk of the waterpower projects are less than 10 megawatts, and will likely be in that one to 10 megawatt range, even in the future.

So we think the scoping is -- of the order is appropriate in this case.

I think the rest of my submissions are going to focus on why waterpower is different, and it goes back to the evidence we heard yesterday.

And what we heard yesterday was a discussion about the resource and the nature of the resource, both from a development point of view and also the regulatory point of view.

And what was discussed was waterpower isn't like a wind project or a solar project or other projects.

The resources there, it is a function of the flow, the drop, or the head, in other words.  And it is physically where that is.  We can't relocate a waterpower site.  We can adjust some of the facilities, but physically the resource is where it is, where there are options to site wind farms or solar or other projects; you can move a tower.  Also, you can choose a size in those projects and develop a project based on equipment that's basically off-the-rack.

There is predetermined models that are available, that you can say:  I'm going to install X units of this size.

Each waterpower project is unique.  And as we heard yesterday, the equipment can't be sized at the early stages.  We have an idea.  We have a preliminary thought on what is an appropriate design, but we -- but the developer cannot complete a detailed design for equipment order, or to provide detail and -- accurate detailed information.

We can provide information based on equipment specs, but to -- early on, but as the witnesses indicated yesterday, that's going to be subject to change, depending on what the regulatory permitting process requires of the generator.

So in that situation, we can provide information to Hydro One early on to get an indication, but there is no need for Hydro One to do anything.  And in fact, it is probably a burden on them to do work at that point, because that information will change and their response to the change in information will generate more work and more time commitment.

Waterpower is also unique -- and we touched on this a few minutes ago -- as far as the vast majority of projects are on Crown land or within federal -- federally-regulated lands.

And that gives rise to other issues, rather than being on private lands, and leads us into the uniqueness of the regulatory process.  And I am going to focus on the process we talked about yesterday, but as Mr. Norris indicated, the federal process is very much a similar process.

And we heard yesterday the Ministry of Natural Resources site release process is a time-consuming, long process to go through.  In some cases, some of the projects have been in there three or four years.

And that process, although not an absolute requirement, is basically a precursor to be able to start an environmental assessment.  Again, that's unique to waterpower.

And the MNR process also has various objectives in it, which are not included in other developments for wind or solar, even on Crown land, and that's the tie to providing socio-economic benefits to Aboriginal communities.  And the negotiation and the implementation of that objective takes a significant amount of time and a significant amount of effort, especially upfront in these projects.

So in that way the lead-in to the process is very much different and very much unique to the waterpower industry.  And we go through that process and we're into an environmental assessment process, which Mr. Touzel had indicated he advises his clients it takes two years.  He said you might be able to do it a little bit quicker.  It may take longer, but two years as a general rule.  It is a significant period of time for a project to be in the environmental planning stage.  And the assessment is a planning tool.

And that is a precursor to a seven to 12-month permitting stage.  So after the site release or after acquisition of rights to the federal process, you are into potentially a three-year process, just to permit the site so you understand what you are going to build.

That is a process that is unlike -- the permitting process is unlike any of the other renewables or even non-renewable facilities in the province.  And unfortunately, when the Green Energy Act created a number of changes, some of the changes in the timing and the ability to move to meet timelines I think was maybe a little overly optimistic, given the inundation which some of the government organizations felt with the large number of projects that came forth.

And developers of waterpower were not able to wait and really choose when they came forward with their applications, as they had been able to do under the old RESOP program.  They were told:  To bid into FIT, you have to rescind your connection, give up your allocation.  You have to apply to FIT during the launch period with the OPA in 2009, or else you are at risk of losing the site and the resource and any of the -- and if that happens, any of the money that you have spent on the development.

And when you turn around and you are successful in getting your FIT contract, that triggered the connection process and the 90-day period to get your estimate and the six-month period to get your CCA.  There is no choice in being able to push that date back to a more appropriate date for waterpower, because as we heard yesterday, the developers didn't know who was behind them.  They couldn't assess the real risk of what a loss of capacity allocation would mean at that stage.  They felt they had to take the meeting and had to proceed at that point.

I think the other thing that we heard yesterday -- and this, we're talking about the realities of waterpower and about the financing and the discussion we had with Mr. Lawee and the evidence he gave.  And there was an exchange in which Mr. Lawee, and I will read from the transcript:
"You need to have all of your key contracts in place, your civil contract, your turbine equipment contract and various other contracts.  Your power purchase agreement must be assigned to the lender.  You need lease agreements.  In the case of our projects, we still have not been able to sign a Crown lease agreement with MNR.
"We are working diligently to be able to get that in place, and that is one of the requirements in order to secure our long-term financing.
"Subsequent to that, there is the waterpower lease agreement, which will get signed subsequent to the Crown lease agreement.
"There are the land surveys that need to be done on the transmission line that have to be verified by the surveyor general prior to being inserted into the Crown lease, which gets registered on title.
"Easements have to be put in place, private easements, as well as Crown easements.
"You need consents and acknowledgements from all of your key contractors.  The OPA contract gets assigned.  All of these civil and equipment contracts need to be assigned to the lenders.
"Until all of that is in place, the lender will not lend against the project."


So what Mr. Lawee is saying and what we heard from the panel yesterday in the exchange was that these projects have to be very mature projects before they can get debt financing, and we can't get to a mature stage through the regulatory process for a number of years.

So we're trying to align the development and permitting cycle and the ability to obtain financing with the requirements of the distribution and the exemption and time frames we're requesting.  We're trying to get those in alignment so that it works for waterpower and the realities of what we faced in getting waterpower projects through the process.

So, in some cases, when we look at the contribution of the connection costs to the overall project, it is in the neighbourhood of a few percent, but, in other cases, the costs are very significant.  In excess of 20 percent of the project are related to the cost.

And what's -- what the current provision of the Distribution System Code does is it forces the developer to provide 100 percent of that cost, so potentially more than 20 or 25 percent of the project cost, excluding all the costs that they're spending on permitting and other things, to be funded from equity.

And as Mr. Lawee indicated, Hydromega, they have been in this business for 25 years.  They have developed projects in other jurisdictions, and they would have great difficulty and would not be able to do that.

Mr. Chan indicated that there would be projects that would be analyzed on an individual basis, and certain projects likely would not proceed on that.  And part of that goes with having to fund a project four years in advance, in advance of any ability to earn revenue.  There is a cost of having that capital deployed so early.  And the issue is the capital does not need to be spent.  It's not that we need to order the equipment or to undertake the design at that time.  The money can be spent later.

And we want to align that so it makes sense for the developer, and actually will probably work better for Hydro One in the long run, because we are not forced into a situation where a lot of work gets done upfront that will need to be revisited.

I think the rest of my submissions are going to deal with a discussion about the public interest and why we feel this is in the public interest, and section 74 permits the Board and says, I quote:
"The Board may, on the application of any person, amend a licence if it considers the amendment to be..."

And subparagraph (b), it says:
"In the public interest, having regard to the objectives of the Board and the purposes of the Electricity Act."

And we provided some information in our prefiled evidence on the public interest and on the benefits of waterpower.  I can draw your attention to Exhibit B, tab 1, and I think it begins on page 16 and carries on for about five pages.

And much of -- and Mr. Norris reiterated some of that yesterday in his testimony.  And if we go back to the public interest, having regard to the objectives of the Board which are found in section 1, to protect the interests of consumers, we feel we've done that, and we feel Hydro One has confirmed that we have done that -- that our solution does that, promote economic efficiency and cost-effectiveness in the generation, transmission, distribution, sale and demand management of electricity and to facilitate the finance -- facilitate the maintenance of a financially viable electricity industry.

Again, through the alignment of the payments, we feel we've done that.

Promote the use and generation of electricity from renewable energy sources, we feel we've done that, too, because, as we heard, certain projects will not happen if the change does not occur.

So in keeping in mind what the objectives of the Board are, we feel we've met those objectives in what we proposed and the exemption that we're requesting.

If we look towards the Electricity Act and the purposes of the Electricity Act, we feel we have hit a number of those:  
"ensure the adequacy, safety, sustainability and reliability of the electricity supply in Ontario... to promote the use of cleaner energy sources and technologies, including alternative energy... and renewable energy sources, in a manner that is consistent with the policies of the Government of Ontario."


I will come back to that in just a minute.  
"To provide generators, retailers and consumers with non-discriminatory access to transmission and distribution systems in Ontario;

"to protect the interests of consumers with respect to prices and the adequacy, reliability and quality of electricity service;

"to promote economic efficiency and sustainability in the generation, transmission, distribution and sale of electricity..."


And Mr. Norris summarized that yesterday and he talked about the durability, the reliability, the cost competitiveness of hydro relative to other fuels, the history that hydro has had in this province of providing the backbone of the economy by being able to meet the changing demands of our electricity system.

In our prefiled evidence, we reference some of the comments of the long-term energy plan, which new hydro projects complement other renewable initiatives and help to eliminate coal by 2014.

The Minister of Energy and Infrastructure:

"Waterpower has been helping fuel Ontario's growth since before Confederation and is the backbone of our renewable supply.

"Waterpower is a reliable, clean, local and naturally recurring source of energy."

It has a number of benefits:  Clean, minimal greenhouse gas emissions and one of the most efficient energy technologies.  It can easily respond to sudden changes in energy needs.  They have long life cycles, generally 75 to 100 years.  They provide water level and flow management plans provided by reservoirs and dams, can help support recreational activities and contribute to public safety and minimize flooding.  Projects can provide opportunities for economic development in remote communities.  It is a good complement to other intermittent forms of renewable energy, such as wind and solar.

So the government has recognized that waterpower has a place, increasing the amount of waterpower in the province has a place.  Waterpower has accounted for approximately a quarter of the electricity supply last year, and there are more than 200 waterpower facilities.

As we move to integrate more renewables into our power system, the role and the importance of waterpower will increase.  And I will borrow a phrase:  Waterpower provides some of the battery that the electricity system needs, by being able to store water.

Integrating the renewable energy supplies requires the flexibility of every resource, including waterpower.  We can't push on one lever and not affect the others.

The exemption we have asked for permits waterpower to develop.  We are not asking, as I said, we are not asking for not to pay.  We are not asking for the ratepayer to take on additional burdens or to burden Hydro One.

What we're asking for is an alignment of the requirements of the Distribution System Code, with the requirements and the realities of what developers are facing under a number of other proceedings and regulatory processes from other ministries and other organizations.

And we think our -- and therefore we think our exemption request is in the public interest.

And those are my submissions.

Mr. Sommerville:  Thank you, Mr. Stoll.

I have a question that rises from Undertaking J1.3, which was filed today.

And it's -- I'm sure it is a technical question, and Mr. Norris, pursuant to my earlier comment, you are –- we certainly welcome your input on this.

This looks at -- one of the things represented here is the total megawatts of capacity requested.  The footnote suggests that these are all figures are inclusive existing generation facilities.

So when I look at Big Beaver Falls, for example, I see a total megawatt capacity requested of 28.7.  While the nameplate capacity of that project appearing on Undertaking J1.1 is -- bear with me -- 5.5.  I mean, obviously it relates to some existing facilities, but could you explain the -- explain what that means?

MR. NORRIS:  I can try.  Board Staff asked us in one of the interrogatories to basically put together a table of available information from Hydro One, and there are two sources and I think I happen to have them both here with me.

And if you look at the sources that we referenced, one includes a list of all of Hydro One's stations, and all of the existing or current applications at those stations, that are either existing or contracted.

MR. SOMMERVILLE:  Okay.

MR. NORRIS:  The other one -- table includes all of the applications.

And so what we did at the request of Board Staff is to put those two tables together.

So the difference you have, for example, in Big Beaver Falls, that three or whatever megawatts would be included in the 28.717 megawatts.

MR. SOMMERVILLE:  And that is really representing Kapuskasing TS?

MR. NORRIS:  That's correct.

MR. SOMMERVILLE:  And capacity requests that are flowing into Kapuskasing TS?

MR. NORRIS:  That's correct.

MR. SOMMERVILLE:  And that's not really Big Beaver Falls' contribution to that; that is the aggregate?

MR. NORRIS:  Big Beaver Falls, that's correct.

MR. SOMMERVILLE:  Thank you very much.  That's helpful.

Ms. Helt -- Mr. Engelberg, I am assuming that you are the -- which order would you like to make any submissions you would want to make?

MR. ENGELBERG:  I have no preference, Mr. Chair.

MR. SOMMERVILLE:  Ms. Helt?

MS. HELT:  I think perhaps if Mr. Engelberg would prefer, or doesn't mind going before me, that would be preferable.

MR. SOMMERVILLE:  Let's go that way.  Mr. Engelberg?
Final Argument by Mr. Engelberg:

MR. ENGELBERG:  Thank you.

When the proposal was received from the applicant for an exemption for Hydro One Networks to the provisions of the Distribution System Code, Hydro One viewed the proposal with a critical eye and looked at three matters.

The first one, as I mentioned yesterday, was administrative burden.  Would the proposed change slow down the process and thereby be an expense to the company and thereby ratepayers?

And Hydro One satisfied itself that that would not occur, that there would be no additional administrative burden, therefore no slowdown and no increase in costs.

Secondly, Hydro One's concern was to protect ratepayers from any costs incurred by Hydro One in advance of receiving monies from proponents, because if that were to occur, that could also harm ratepayers.

Once again, Hydro One satisfied itself that, with the proposal as it is now worded, that would not occur.

And finally, Hydro One wanted to assure itself that nothing in the proposal would harm Hydro One's ability to efficiently schedule and execute the work for these projects.

And Hydro One satisfied itself that the proposal would not do so.

So that is Hydro One's submission regarding the proposal.

MR. SOMMERVILLE:  Thank you very much, Mr. Engelberg.

MR. SOMMERVILLE:  Ms. Helt.
Final Argument by Ms. Helt:

MS. HELT:  Yes.  Thank you, Mr. Chair, Members of the Panel.

Staff submits that the exemption that is being requested by the OWA, as filed and then as updated as recently as this morning, should be denied.

Staff is not opposed to a limited exemption, and I will provide my reasons for that, after I clear my throat.

[Laughter]

MS. HELT:  The applicant is asking the Board for an order to amend the distribution licence of Hydro One and to exempt Hydro One from, specifically, Section 6.2.4.1(e)(i) and 6.2.18(a) of the DSC for all generation facilities for which the primary energy source is water, and to substitute a special rule for these generation facilities.

As the Panel is aware, these sections of the DSC require Hydro One to execute a connection cost agreement with a generator and receive payment from the generators of 100 percent of the estimated allocated costs of connection within six months of allocating capacity to them.

Board Staff submits that the requirements of the Code were established pursuant to an extensive and thorough Code amendment process, whereby the Board noted, in the Notice of Amendment to a Code -- and that was EB-2009-0088, issued in September of 2009 -- the following, and I quote:
"There were two overarching objectives to these proposed amendments.  The first was to ensure that viable generation projects, and in particular, renewable generation projects are connected at the distribution level in a timely manner.  The second was to ensure that generation projects that are not likely to proceed do not impede the allocation of capacity to more viable projects."

Board Staff submits that these are two very important principles, and are necessary for the Board to consider when reflecting on the request being made today by the applicant.

Further, Board Staff notes that in the Code amendment process, the Board specifically considered the issue of connection cost deposits.
At page 3 of the Notice of Amendment to a Code, the Board noted that, quote:
"Cash flow and creditworthiness are issues that may arise for some legitimate project proponents in securing the necessary deposits.  These costs are not disproportionate relative to overall project costs and should not be prohibitive for legitimate generation developers.
"Further, any burden to project proponents associated with raising the necessary funds or obtaining the necessary credit is outweighed, in the Board's view, by the need to ensure that capacity is allocated to projects that are most likely to be viable."

End quote.  As such, Board Staff submits that the specific issue of securing funds was an issue presented and considered by the Board.

In its application, OWA is advancing the position that, absent the exemption, the timing of the payment of the connection cost deposit established by the DSC, coupled with the unique requirements to develop waterpower, will effectively prohibit significant development of waterpower in Ontario.

Staff submits that the applicant has failed to demonstrate that all the waterpower projects - and specifically all the water projects listed in their application - are unable to make the connection cost deposit payment required by Hydro One.

For this reason, Board Staff submits that an exemption for all waterpower projects of the particular sections of the DSC is not warranted, nor necessary.

My submissions will focus on the following four main points:  A summary of the application and the status of the waterpower proponents' claims as set out in the notice and as described through the evidence put forward yesterday during the hearing.

The second area I will make submissions on relate to the principles of the Distribution System Code with respect to constraints, capacity allocation and attrition; the third area, potential prejudice to other renewable energy projects, including other hydro power projects, should what I will term a blanket exemption be granted.

And then my fourth submission will just touch briefly on the purpose of the Distribution System Code and the OPA rules.

So turning then to my first area of submission, the summary of the status of the waterpower proponents in this application, it is clear from Exhibit K1.3, which was filed yesterday, that four projects have made their connection cost deposit payment in full.

In its prefiled evidence, the OWA stated that in the majority of waterpower project cases, the date when the payment is required to be made is one to two years in advance of either Hydro One's need to expend money related to the connection, the receipt of a notice to proceed from the OPA, environmental permitting and the ability to draw on debt financing.

And, in fact, Mr. Stoll had reiterated those issues this morning.

Staff submits that despite this position put forward by the OWA, Exhibit K1.3, along with the response to various Board Staff IRs, shows that, as I stated previously, four projects are ones where the connection cost deposit has been paid in full, four projects have received OPA's notice to proceed, have no regulatory approvals pending and are in construction, and six projects are expected to satisfy regulatory requirements and arrange debt financing before the ends of the 2011 calendar year.

Next, I would like to review some of the principles of the Distribution System Code, and I will start with the principle of attrition.

Staff notes that the relief sought by the applicant in this case constitutes a departure from several principles of the Distribution System Code, the first being that of encouraging project attrition.

The changes to the Distribution System Code, in Staff's submission, came about to ensure a process of project attrition to encourage projects that are not proceeding to give up their allocation as there are other projects that could be advanced.

The Board, in Staff's submission, largely did so due to issues that became apparent in the OPA's previous program that awarded generation, that being the RESOP program.

Just by way of background, under RESOP, generators were required by the OPA to obtain a CIA before applying to the program to ensure that they had connection capacity, but some developers appeared to be obtaining capacity through the CIA process, and then not proceeding to develop their projects.

This obviously created a problem.  Distribution system capacity was filling up with projects that got their CIAs quickly, but were not ready to proceed to construction and were, in Staff's submission, effectively blocking other projects from attaining capacity.

These other projects were often more mature, and that could have been by virtue of being in a better state of preparedness when applying or applying at a later stage.

Further, those with CIAs were required to pay connection cost deposits, but this was not until 12 months after getting their CIA.

Under the current FIT process, projects are now required to have their CIA completed before assigning capacity, and then once capacity allocation is assigned, the full connection cost deposit is due to the distributor six months, as opposed to the previous 12 months, from the date the capacity is allocated.

Board Staff submits that based on the evidence before the Board, it is unclear whether others will be adversely impacted by the relief sought.

Specifically, in Staff's view, when considering the request before the Board, the Board needs to consider whether there are other potential proponents, for example, project applicants to the OPA, who could make use of the capacity currently allocated to the project seeking exemption, should that capacity be removed because of their inability to make the connection cost deposit required by Hydro One in accordance with the Distribution System Code.

Staff notes that it did ask for this information by way of interrogatory, specifically Interrogatory No. 3.1.4, and it also asked during cross-examination, which is noted at page 15 of the transcript.  However, it was not provided by the applicant.  As noted by the applicant, it is not information publicly available.

The next principle of the DSC which is important, in Staff's submission, for the Board to consider is the issue with respect to constraint.

Including capacity allocation, the FIT launch program, distribution and transmission congestion and capacity, as well as further information that may not be on the record, are important considerations for this Board to inform its decision.

With respect to the FIT launch, from October 1st, 2009 to November 30th, 2009, the OPA accepted applications for its first round of contracts awarded under the FIT program, the so-called launch period.

It came out in the evidence yesterday that all of the 27 projects that are the subject of this application were filed as a result of this OPA program and subject to the terms of that program.

This resulted in relatively early application for the CIAs, regardless of whether or not the proponent would be able to meet the consequent timelines for the OEB's processes that would result from the OPA's process.

Board Staff submits that the constraints placed by the OPA program may not have aligned with the Board's own DSC program, and, as such - and I believe the evidence put forward yesterday confirms - that waterpower proponents really then had two alternatives.  One was to wait and miss a potential window of opportunity to secure capacity, or, two, apply early, and then have difficulty meeting project terms.

Given that a number of projects had started their process with MNR as far as two years before the FIT launch period, it would be reasonable to assume that's why waterpower proponents would want to take this opportunity, rather than wait for months, if not longer, for a subsequent announcement of an OPA generation procurement initiative.

With respect to capacity allocation, Board Staff notes that if a waterpower proponent is not capable of providing the connection cost deposit, the capacity allocation is released, thus eliminating the so-called problem of sitting on capacity.

As I stated earlier, there was a thorough code amendment process, where the Board determined that such an approach was advisable.

The 100 percent of the deposit to be paid at six months from the time of capacity allocation ensured a process that would be devoid of the administrative burden of a series of payments, the potential collection and compliance issues that may arise.

And I appreciate that Mr. Engelberg has indicated that there will be no administrative burden to Hydro One, nor will there be any prejudice to its ratepayers, in his submission this morning.

However, in Board Staff's submission, the financial commitment would ensure generation projects that are not likely to proceed, would not impede the allocation of capacity to more viable projects.

The need to release capacity where a proponent is not committed to development is particularly important in a number of areas of the province where the natural attrition of one large generation project may mean enough freed capacity to allow for the connection of several smaller microFIT and FIT projects, which in many locations are currently unable to connect.

Staff submits that there is no evidence that other FIT projects will not be prejudiced if an exemption is granted.

In fact, in response to Staff Interrogatory 3.1.4, the OWA stated:
"It is precisely this lack of information, the lack of a list of other FIT projects, that results in an inability for proponents to determine the degree of risk with respect to potential loss of capacity."

During the hearing, when cross-examined with respect to this response and specifically how the OWA can put forward a position that there will be no harm to other proponents after acknowledging they do not have information about other FIT projects, Mr. Norris stated in the transcript at page 116:

"In the absence of that information, our point was that it is difficult for, if not impossible for project proponents to assess the risk of giving up capacity."

So Board Staff submits on the one hand, they say that not knowing the list of other FIT project proponents in a way causes them an inability to assess the risk against them.

On the other hand or the flip side of that, there is an issue with respect to not being able to demonstrate that there is not going to be any prejudice to others that are waiting in the line for capacity.

With respect to Mr. Norris' cross-examination, further on that same page, that being page 116, Mr. Norris notes:

"So with respect to your second question around negatively impacting other FIT proponents, what our proposition is that in amending the HONI licence under two principles, one ensuring that we have security deposits upfront, secondly, ensuring that Hydro One is not put in a position to have to spend money that isn't deposited, we don't see that as fundamentally impacting other project proposals."

Staff submits -- and this is consistent with what has been put forward this morning by both Mr. Stoll and Mr. Engelberg -- that there may not be an impact in granting the exemption on the individual waterpower proponents themselves, nor on Hydro One, in that Hydro One has confirmed there is no administrative burden, nor on Hydro One ratepayers.  But it fails to satisfy Board Staff's concern that there are other FIT proponents that may be adversely impacted.

This, then, leads to my third area of my submission with respect to potential prejudice to other renewable energy projects, including other hydro power projects.

Board Staff requested information by way of interrogatories on the capacity availability at all distribution voltage level transformation stations at which the waterpower projects would connect.

The purpose in asking these questions was, in large part, to determine whether other proponents and forms of renewable energy would be or could be prejudiced by an exemption to capacity allocation and the connection cost deposit rule set out in the Distribution System Code.

Appendix B, which has been referred to, I believe, Mr. Sommerville, in your questions this morning -- which is also noted as Interrogatory J1.3 -- provides the best information available from Hydro One as to the availability of capacity at various DS and TS stations as of early April 2011.

Staff notes that the majority of the stations listed do not face significant issues of capacity requested versus the available thermal capacity on feeders at these stations.

However, in response to Board Staff Interrogatory No. 3, the OWA noted that the information pertaining to the FIT reserve is not readily available.

The FIT reserve, to be clear, is a record of projects waiting or wanting to connect to the system, but unable to do so on account of insufficient capacity, as determined by either the OPA's distribution availability tests or transmission availability tests.

Board Staff submits its concern that while it appears there may be excess capacity based on current applications with Hydro One, as noted on Undertaking J1.3, this is only a specific snapshot in time.

There is no assurance that there are not or will not be projects in the interim that will apply for capacity allocation and not be effectively blocked by these waterpower projects if an exemption is granted.

In looking at the Distribution System Code and the OPA Rules, Staff notes that when one considers the purpose of having the connection cost deposit paid in advance, this may create some burden on the part of waterpower projects.

The projects generally are being asked to pay -- or the proponents are generally being asked to pay the connection cost deposit at the time as they applied for CIAs early in the -- or at this time, as they applied for CIAs early in their development process.

It appears, with respect to the OPA, it is also relying on the Board's process to ensure that the projects that are not ready to proceed give up their capacity allocation so that other viable projects can proceed.

By requiring a CIA early in the process, rather than when the project is better defined or established, has been identified as problematic for the waterpower proponents.

MR. SOMMERVILLE:  I have a question at this point, Ms. Helt.

What the evidence seemed to suggest was not that these projects were laggards, not that these projects were dragging their feet in getting ready to connect, which I think is what the purpose is of the DSC provisions were really directed to, the idea that if proponents don't have money, a significant amount of money in the game, that they –- and it is not a game, but in the situation, that they will go to sleep, and that the capacity that they have been allocated would languish, that nobody would use it, that it would sit there doing nothing.

That is not the evidence that we heard.

The evidence that we heard was to the effect that these projects are working towards completion, but facing a series of very time-consuming regulatory exercises.

We didn't see situations where they were laggards, and it seems to me that that is a fundamental difference, is it not?

MS. HELT:  Oh, it is.  And I am not suggesting that they are laggards.

What Board Staff's position is, that the Distribution System Code and the amendment process that was gone through in 2009 was -- occurred for the purpose of ensuring that there is timely connection.

MR. SOMMERVILLE:  Right.

MS. HELT:  And the Board, during that process, did in fact take into consideration submissions from various stakeholders with respect to what may be problematic for them with respect to meeting the proposed timelines.

MR. SOMMERVILLE:  That's a different argument.  What you are saying there is that they had their chance.  They had their chance to make their argument and the Board, in deciding the way the Distribution System Code should read, heard it and disposed of it.

MS. HELT:  Yes.  And that actually wasn't where I was going, although it may have come out that way.

My point is really not a suggestion that any of the proponents in the application are taking their time or not pursuing as quickly as they can.  However, there will be environmental hurdles for all renewable projects.  Some may be specific to hydro power.  Some may be specific to wind.  Some may be common to all of them.

And in Staff's submission, granting a blanket exemption with respect to all waterpower projects is not warranted, based on the information put forward by the applicant.

When considering the principles of both the Distribution System Code, as well as - and I will get into this very shortly - the public interest considerations and when looking at the statutory objectives.

MR. SOMMERVILLE:  Just before you get there, let me ask you another question, in fairness, as we consider your argument.

In the event the prejudice that you are talking about to other proponents -- which is an important consideration and that is why the panel wants to really understand this properly.

The prejudice to others would consist of a situation where, if they were to be excused from the requirement to pay the entire cost of connection within six months of the execution of the cost agreement, if that was to be replaced by the schedule that is being proposed here, that other proponents would be blocked out of the situation, to the extent that the full payment has not been made and that the allocation has not been cancelled as a result of that failure.

MS. HELT:  That's correct.

MR. SOMMERVILLE:  Is that correct?

So my question to you is -- first of all, that's a bit of a tautology, insofar as you say, Well, the prejudice exists and that the capacity has not been cancelled, even though the projects are being reasonably diligently pursued.

Secondly, is it not the case that the new, presumably prejudiced, proponent would find themselves in precisely the same position as the current proponent in going through the regulatory processes and finding themselves in exactly the same position, so that, having sidled into the queue, they find themselves subject to precisely the same difficulties?

MS. HELT:  Well, with respect to your latter point, that is a very good question, and we don't know that.  We don't have evidence of that.  Hypothetically speaking, that may be the case, but even with this application itself, with the 27 projects or I believe 28 now, as updated this morning, there are differences with respect to these projects.

And it is clear that although some of the environmental permits may be the same and the timelines may be the same, some projects are able to make the connection cost payment -- deposit payment, excuse me, within the time period required.

It all depends on the financial viability of the proponent, what sort of collateral it may have.  And there are other considerations.

MR. SOMMERVILLE:  With respect, just that financial viability, it is not financial viability that that tests.  It is buoyancy.  The proponents here, the applicant here, is not suggesting that they pay nothing.

The proponent here, with Hydro One's endorsement, are suggesting that they do pay a significant amount of money, and, in fact, that they pay an amount of money that aligns with the cost exposure of the utility.

But the ability to pay the entire amount, in what they are suggesting as an advanced way, doesn't test the viability of the project.  It tests the absolute buoyancy of the proponent.  So that proponents who have particularly generous access to capital would find themselves with no difficulty here, but other proponents who have to go to lenders and have to demonstrate to lenders that their projects are mature and developing, and so on, appropriately, they're the ones that may be prejudiced.  Is that not true?

MS. HELT:  Well, that may be the case.  However, that goes to the point that not all of the waterpower proponents are similar.  They're all different.

And so it is not evident that, you know, it is required that there be an extension of the time or a payment schedule as put forward by the applicant.

MR. SOMMERVILLE:  Fair enough.  Please proceed.  But I thought it was --


MS. HELT:  I welcome questions.

MR. SOMMERVILLE:  I thought it was important for you to know what the Panel is thinking as we're considering this.

MS. HELT:  I would hope you interrupt me as often as you see necessary, Mr. Chair.

MR. SOMMERVILLE:  Thank you.

MS. HELT:  Just with respect to, and following along the same lines with respect to your questions, Mr. Chair, concerning the timing of the payment of the connection cost deposit and the OWA's position that they be allowed to make payments in accordance with the schedule as opposed to 100 percent of that deposit due to the inability to get financing, which is dependent on obtaining various agreements in place and consents and easements and approvals and permits, when this was discussed with the witness panel during the hearing yesterday, and in response to both a Staff IR, as well as in the hearing, the OWA has confirmed that the CIA window provided by the OPA is a driver for their proponents to advance their request for the CIA.

Mr. Touzel testified that it should be addressed as coming backward from the expected commercial operation date, so that you are required to request your connection impact assessment, let's say, 36 months prior to expected connection cost deposit.

His reason for this was that you don't really have any clear handle on the exact technical specifications that you are going to ask Hydro One to comment on, and Staff recognizes this.

And the applicant submits that by requiring the deposit at the time it is required, it is premature, and is asking the Board to consider the factors contributing to why the connection request process was initiated.

The applicant has stated that, if given a choice, it would submit its request for a CIA after it received its class environmental assessment to ensure that all technical aspect information relating to the project is provided to the distributor to complete the CIA.

So Board Staff's submission is that the OWA does recognize that there -- if it was able to obtain all of the necessary permits prior to having to complete the CIA, then there would not be an issue with respect to the connection cost deposit.

However, the CIA, in Staff's submission, and the OPA program and the DSC is structured in such a way, again to encourage for all renewable energy projects, that they connect in a timely manner and that they're operational in as efficient a way as possible.

So Staff acknowledges the shortcomings that are being put forward by the OWA with respect to both the CIA process and the Distribution System Code.  However, Staff submits that with respect to the principles behind both of those processes, those principles are in line with the statutory objectives, which are to ensure and facilitate the maintenance of viable, renewable energy projects, economic efficiency and cost-effectiveness.

Now, that being said, Staff did indicate at the outset of the submission that it is not -- it is opposed to a blanket exemption, but is not opposed to a limited exemption.

Staff clearly recognizes the benefits to the construction of waterpower facilities in the province of Ontario.  Of the sources of renewable power in Ontario, Staff agrees with the OWA that hydroelectric is, in most cases, the most inexpensive form of renewable generation under the OPA's FIT program.

Furthermore, hydroelectric power is an important part of the supply mix and the Ontario government's Clean Air policy, particularly the move towards zero percent of power from coal, a non-renewable technology that up to a few years ago provided a significant amount of the generation mix.

Board Staff submits that the development of waterpower projects should not be hindered, but at the same time, Staff submits that the development of waterpower should not in any way prejudice other forms of generation, that may also include other hydro water -- hydro power projects that have an equivalent claim to both distribution and transmission connection access.

Staff recognizes it may not be unreasonable to argue that the relief sought may be necessary for some waterpower proponents.  However, if the Board is to grant an exemption, it's Board Staff's submission it should only be done in limited circumstances, depending on the specific circumstances of each case, and should be a reflection on the unique challenge faced by the specific waterpower proponent.

In fact, the Board has taken a similar approach with respect to another matter that was recently before the Board.  It was a decision in EB-2010-0229, where Hydro One filed an application seeking an Order of the Board to amend its electricity distribution licence, to allow for certain -- for exemptions from certain sections of the DSC, and one of these sections related to capacity allocation issues.  And Hydro One sought an exemption from section 6.2.4.1(e)(i), as well as section 6.2.18, and there were two other sections of the DSC.

But the argument put forward by Hydro One was that the timelines provided to develop connection cost estimates and associated offers to connect for 12 large generators that have applied for connection to Hydro One's distribution system are insufficient.

In its decision, the Board noted, at paragraph 48 of that decision that it would grant the exemption, and the Board stated, quote:

"The Board understands that other distributors may be faced with similar issues with respect to processing of applications for connection by large generators, and may also need to request exemptions.  These will be addressed on a case-by-case basis."

Staff submits that if the Board does grant an exemption in this case, it should follow the same approach and consider any application on a case-by-case basis.

As I set out earlier in my submission, the evidence in Exhibit J1.2 -- which we have not yet received the updated version, but it was Exhibit K1.2, filed yesterday -- it is clear that not all of the waterpower projects face similar issues with respect to the reasons for an exemption request.

At the risk of repeating myself, there were four projects that have been able to pay the CCD in full.  Fifteen applicants have received a connection cost agreement and are expected to pay the CCD in full.

In examining the evidence, it was identified that half will achieve full debt financing in 2011, and the CCD for these applicants, in most cases, except for one, is less than 10 percent of the estimated connection cost for the project.

Eight applicants have not yet received their CCA, and when they do receive it, they will be required to pay their deposit in full.

In examining the evidence of these eight applicants, two appear to be achieving debt financing in 2011.  The remaining six, the debt financing is expected to occur in 2013.

So based on this summary of these various waterpower proponents, although it is clear that there are challenges, the challenges faced by all of these are not the same, and they are not all equal.

These projects are all in various stages, varying from pre-environmental assessment to full notice to proceed, to full financing, and payment of the connection cost deposit.

With respect, then, to the public interest -- and I have already touched on this in my submission -- the Board does not dispute -- or Board Staff, I'm sorry, does not dispute that waterpower is in the public interest.  It is clear from our statutory framework, from the various -- from the code and other regulatory instruments.

And it is clear, in Board Staff's submission, that when considering this exemption request, the Board should consider whether or not the exemption is in the public interest.

Board Staff submits that in considering the public interest and the net benefits of allowing the exemption, the Board should also consider what is fair, and look at the principles of the DSC and the various statutory framework, which includes the principles of economic efficiency, cost-effectiveness, including the timely expansion or reinforcement of distribution systems to accommodate the connection of renewable energy generation facilities.

And in Staff's submission, that includes all renewable energy -- renewable energy generation facilities, and not simply waterpower.

MR. SOMMERVILLE:  Just on that point, the notice of application in this case was cast quite broadly, and attracted interventions from the Ontario Power Authority, the Canadian Manufacturers & Exporters organization, and Hydro One.

With respect to the balance of the renewables community, there are letters of comment, one from an organization called ORTAC, and another from APPrO, which is the Association of Power Producers, both of which support this application.

Does that inform our consideration of the public interest?

MS. HELT:  Well, I think they are submissions and points that have been put forward to the Board for the Board to consider, certainly with respect to this application.

And as you've noted, there was extensive notice with respect to this particular application, and other parties could have come forward.

However, that being said, it's Staff's submission that if -- with respect to what the applicant is seeking in this particular application, for what is in essence a blanket exemption for all waterpower, the Board should consider, in Staff's view, all renewable energy projects and the various types of proponents that may be impacted.

Regardless of the fact that they're not here before you, it is still a requirement, in Staff's submission, and an important one, for the Board to consider when determining what is in fact in the public interest.

MR. SOMMERVILLE:  Thank you.

MS. HELT:  I do have some submissions with respect to the document that has been put before the Panel this morning, which is really a further revision of Exhibit K1.4 that was put forward by the OWA yesterday.

And I am prepared to make some submissions on that at this time.  However, I am not sure if the Board would like to hear those now or not.

MR. SOMMERVILLE:  Why don't we hear them, and then we will take a short break, if you are comfortable with that?

MS. HELT:  That's fine.  I was prepared to do that.

MR. SOMMERVILLE:  Just as a technical matter, I guess this really requires a new reference within the record?

MS. HELT:  Well, we can note it as Exhibit K2.1 or mark it as Exhibit K2.1.
EXHIBIT NO. K2.1:  FURTHER REVISION OF EXHIBIT K1.4, NEW AMENDMENT TO APPLICATION.

MR. SOMMERVILLE:  Thank you.  And it is the new amendment to the application.

MS. HELT:  Yes.  And it is an updated version of Exhibit K1.4 filed yesterday.

MR. SOMMERVILLE:  Thank you.

MS. HELT:  From the document - and I take it the Panel does have a copy before them - my understanding is that this is an amendment to the application that has been made by the OWA, insofar as it proposes a payment schedule between the waterpower proponent and Hydro One Networks, which would replace the 100 percent connection cost deposit which is due within the six-month period of capacity being allocated.

From the document, at paragraph 1 it is clear that there is an initial payment of $20,000 per megawatt of nameplate capacity.

Paragraph 2 provides an additional deposit in the amount of 30 percent of the total estimated cost.

Paragraph 3 provides for a construction schedule, a more accurate estimate of project cost to be provided, and payment for the estimate to be drawn from the deposit referenced in paragraph 2.

Paragraph 4, there is a final balance of the total estimate 30 days after the applicant notified Hydro it has all necessary permits.

With respect to paragraph 5, Hydro One and the proponent shall mutually agree upon an in-service date that is no later than two years after Hydro One receives the balance.  Staff has a concern with respect to that paragraph and offers the following comment for the Board's consideration.

When asked about this paragraph when it was put forward as Exhibit K1.4 yesterday - and this is found in the transcript at pages 9 and 10 - I put forward the question to Mr. Lawee as follows:
"The only other question I have is with respect to point 5 of the proposal, where the LDC and the proponent shall mutually agree upon an in-service date that is no later than two years after the LDC's receiving the balance.
"Is there any possibility that that two years will put it beyond the required commercial operation date to be within the five-year period?"


And Mr. Stoll answered that:
"It could, in certain circumstances, but that would -- and that's part of the risk mitigation of the developer, because the FIT contract provides that a developer can miss the milestone date for commercial operation but be subject to a liquidated damages payment in accordance with the contract..."


Board Staff submits that this particular section of the proposal ought to be denied and that the operation date should remain to be within the five years, as required by the DSC.

Again, this goes back to my previous submissions with respect to the principles of the DSC in ensuring that projects are to be connected and operational in a timely manner.

Board Staff is concerned that by allowing this to be an exemption to the DSC and allowing this or approving this, because I do recognize that it does relate to the actual contract, the FIT contract, and liquidated damages penalty, it would be contrary to the principle of ensuring connection in a timely -- and operation in a timely manner.

And the other submission Staff has with respect to the proposal is simply, again, that it should not include all generation facilities for which the primary energy source is water and should be limited with respect to this particular -- the waterpower proponents in this particular application, except for, in Staff's submission, the four that have already paid their connection cost deposit in full.

MR. SOMMERVILLE:  So the limited exemption that you are endorsing is one that would cover 23 of the now 28 projects that are listed in the schedule?

MS. HELT:  I believe it will be 23.  I am not sure we have the information on the additional one that was provided, the additional project today that we have specifics and whether or not that connection cost deposit has been paid.

MR. SOMMERVILLE:  When you say "today", is that the Ranney Falls?

MS. HELT:  Yes, that's correct.

MR. SOMMERVILLE:  That's the OPG project?

MS. HELT:  Yes.

MR. SOMMERVILLE:  Okay.  Probably not an issue with the financial viability of that proponent.

Thank you.  We will take a -- are those your submissions, Ms. Helt?

MS. HELT:  Yes.

MR. SOMMERVILLE:  We will take a 15-minute break and reconvene at 11:30.

MR. STOLL:  Could I ask for an indulgence of maybe 30 minutes just to prepare the reply to quarter to 12:00?  I don't imagine I will be very long, or does that create a problem?

MR. SOMMERVILLE:  With that proviso, we will break until quarter to 12:00.  The Panel does have a meeting that starts at 12:00, but I can -- we can sort of move that a little bit.

MR. STOLL:  All right.  I appreciate that.

MR. SOMMERVILLE:  We will reconvene at quarter to.

MR. STOLL:  Thank you.

MR. SOMMERVILLE:  Thank you.

--- Recess taken at 11:13 a.m.


--- On resuming at 11:55 a.m.

MR. SOMMERVILLE:  Thank you very much.  Please be seated.  Ms. Helt?

MS. HELT:  Yes.  Mr. Chair, I understand Mr. Engelberg would like to make a few brief submissions with respect to Board Staff's remarks, prior to Mr. Stoll.

MR. SOMMERVILLE:  A little unorthodox, but go ahead, Mr. Engelberg.

MR. ENGELBERG:  Thank you.  I will be very brief, thank you, Mr. Chair.  Less than five minutes.

Hydro One want to make these submissions in view of the fact that Board Staff raised some points that Hydro One was not aware were an issue.

Hydro One's view is that the Distribution System Code should be looked at with a purposive interpretation.

Hydro One, as an LDC, has never believed that the payment requirements that were imposed by the Distribution System Code in Section 6.2.18(a) were set for the purpose of making it artificially onerous for applicants, in order to weed applicants out on financial grounds.

Hydro One's submission is that the rules were put into place in the code to protect ratepayers, and to prevent generation proponents from gaming the system. 

I submit that although there were a number of different points put forward on behalf of Board Staff, that what they all boil down to was that the payment system was put there to weed out applicants, and Hydro One's view is that that could not be the case. 

And furthermore, Hydro One submits that there is no evidence put forward that the proposed solution from the OWA to match deposit payments to the time period when the work is done has anything to do with weeding out financially unviable projects.


There is no reason to believe, in Hydro One's submission, from the evidence that has been put forward, that that is what would take place, or parties who make their payments at the time that the work is being done are financially unviable, as opposed to parties who make the payments earlier. 

Board Staff submissions also stated a number of times that there would be prejudice to other parties.  In Hydro One's submission, the word "prejudice" has to be viewed within the legal meaning of the word "prejudice".


And the fact is that when somebody gets something that somebody else is also eligible to get, that that doesn't amount to legal prejudice.  And we have to look at it within the legal sense of the word. 

Finally, much was made in the submissions over what is now in the Distribution System Code and how the Distribution System Code section was drafted. 

Hydro One's submission is that it is frequently the case that knowledge gained after Code rules were made is helpful in determining not only the interpretation of the code, but also whether code rules should be changed.  As we all know, codes are not written in stone, and it can be very helpful after a code rule has been in place for a little bit of time to look at how it's operating and what is happening, with a view to determining whether a rule should be changed that still leaves, in effect, the purposive interpretation of the code but makes it more operationally practical.

So those are our submissions. 

MR. SOMMERVILLE:  Thank you, Mr. Engelberg. 

Mr. Stoll?
Further Argument by Mr. Stoll:

MR. STOLL:  Thank you.

I would like to thank Mr. Engelberg for his eloquent words, and those reflect the thoughts of the OWA, so I don't need to deal with a number of the comments that he made.

We agree that the Distribution System Code was intended to get rid of laggards, and everybody agrees these projects aren't laggards.  These projects are going through their process and they're being diligent in going through their process.

Mr. Lawee yesterday indicated he started in 2005.  He was able to commence construction.  He hopes to have his financing closed, and when he has his financing closed he will make the payment. 

That is an appropriate, in our submission, manner of conducting business.  Hydro One and the other ratepayers are protected.  We're not saying -- our position isn't that we're not paying. 

We also disagree that the deposit was meant to establish project viability.  And we don't feel that the deposit mechanism should be used -- and Mr. Engelberg -- as an artificial barrier. 

If that was going to be advanced, there should have been evidence led that the project viability and the deposit were intimately tied. 

There was also some information where Board Staff referenced some of the capacity allocations, and quite frankly, the information was not provided by the OWA because it's not in our possession.  We don't have control over it, and it is not publicly available. 

So I deny that we had the ability to provide certain evidence, and it leads to -- one to a certain conclusion.

Also, we disagree that others would be negatively impacted.  We appreciate the Board Chair bringing up the APPrO letter, and APPrO is in support of our application and representing the power producers.

Also the associations for the solar industry, the wind energy, other generators, were contacted.  They chose not to participate.  And we think that is evidence that they don't view this as negatively impacting their membership or other generators.

We don't think this impacts the ratepayers or negatively impacts Hydro One, and they have confirmed that. 

With respect to the limited exemptions, there is an insinuation that the projects are different.  And from our position, they're not different; they're going through the same cycle.  Future projects will be forced through this same cycle, we heard yesterday.

Basically, the projects that are getting looked at are the ones that have contracts.  If you don't have a contract, your project isn't progressing through the regulatory process and becoming more mature.  It is sitting there.

So all that has happened is we brought forward 27, 28 projects that are at slightly different phases in the same development cycle.  And if these projects drop off and are replaced with other waterpower projects, we will be right back here, because they'll be in the exact same position.

And the problems we faced -- because the development process is the same.  The timing issues will be the same. 

We heard the submissions about removing paragraph 5.  We don't agree that is in the best interests of anyone, and we don't believe it reflects the reality of the situation, in that that date is not necessarily tied to the FIT completion date.  It is tied to the timeframe, but as we heard, the milestone dates are not necessarily exactly the same.  So paragraph 5 was to recognize the reality, to provide some protection to Hydro One in certain circumstances, and to permit the projects to proceed in a timely manner.

Everybody wants good projects to proceed in a timely manner.  We all agree with that. 

And fundamentally, that is why we're here, but fundamentally, waterpower is different, and the timely manner for waterpower is at least five years, sometimes more.  Not for reasons of lack of diligence on the developer, but that is just the nature of the beast. 

And from our perspective, the system should not be set up to preclude projects that are going through in a diligent manner from proceeding. 

Those are our submissions.  And if I could just -- we had asked about the limited exemption.  I was wondering if the Panel had some words they could offer about the interim relief we had mentioned earlier.

MR. SOMMERVILLE:  The Board is going to adjourn for a period of an hour and 10 minutes, during which the Board will be considering the nature of any exemption that may issue from this proceeding. 

So we will adjourn until about ten after 1:00, and we may be in a position to issue a decision at that time, and we will advise the parties at that point as to whether we have been able to do that or whether we will have to further defer our decision and come back to the subject.

So unless there is something that anybody wants to raise, we will stand down until 1:10 p.m.  Mr. Engelberg?

MR. ENGELBERG:  I would like to take this opportunity to mention one thing.  It is not by way of argument, but because of the raising just now of this matter of point number 5 in --


MR. SOMMERVILLE:  Yes.

MR. ENGELBERG:  -- K2.1, I checked with my client and was told that it would create a problem for Hydro One if item 5 were not granted as part of the relief, if relief is to be granted, because Hydro One could find itself really jammed at the last minute.  If there were a project that was four-and-a-half years out, there was only six months left and everything had to be done within six months, it would be virtually impossible.

MR. SOMMERVILLE:  Okay.  Thank you for that.  The Board will take that into consideration as we go forward.  Any response to that, Ms. Helt?

MS. HELT:  No, Mr. Chair.

MR. SOMMERVILLE:  Thank you.  I take it you don't have any response to that, Mr. Stoll?

MR. STOLL:  I do not.  Thank you.

MR. SOMMERVILLE:  So we will stand down until 1:10.  Thank you very much.

--- Luncheon recess taken at 12:05 p.m.


--- On resuming at 1:21 p.m.

MR. SOMMERVILLE:  Thank you very much.  Please be seated. 

The Board has arrived at a decision.
DECISION:


MR. SOMMERVILLE:  After considering all of the evidence and the submissions, the Board has been persuaded that a general exemption to the licence of Hydro One should be granted.


In coming to this conclusion, the Board is mindful that proponents of hydroelectric projects located on Crown land within the province of Ontario, or federally-regulated lands, experience a unique set of circumstances which can impair their ability to meet some of the obligations created by the Distribution System Code and the FIT program.

This is not an exemption request seeking relief from paying the connection costs.  It is about aligning the payment obligations with the particular development and regulatory approval cycle of hydroelectric projects.


The Board has heard evidence that the development of hydroelectric projects is largely unique relative to other types of renewable generation, for two reasons.

The first is that they are relatively site-specific, and involve an iterative design process, in that the specifications are subject to change as a result of the regulatory permitting processes.  And those regulatory permitting processes are serially impacted by evolution within the project.


The second reason is the extensive approval processes where provincial, Crown or federally-regulated lands are involved.  The processes of various levels of government, while expedited, we are sure, to the extent reasonably possible, still can create circumstances where securing financing from third parties for hydroelectric projects in the timeframes required under the rules of the Distribution System Code and those governing the FIT program, can be difficult.

Lenders may reasonably be unwilling to extend significant financing when projects are still facing important regulatory hurdles and project uncertainty.

Even where financing is not an issue, the requirement to fund projects so far in advance of commercialization seems, in some cases, unreasonable.  The Board also notes that the DSC and other regulatory aspects of this new renewables regime already acknowledge that there is a difference in timelines associated with water generation development as compared to other renewable energy projects.


The Board is appreciative of the role of Hydro One -- that Hydro One Networks has played in this proceeding.  Hydro One has very constructively engaged with the applicant to arrive at a structure for the exemption codified in Exemption K2.1 (sic), which protects the interests of ratepayers, Hydro One and the hydroelectric developers.

Hydro One has explicitly endorsed this approach.


The Board knows, as was very clearly and ably expressed by Board Staff, that the purpose of the DSC provision from which relief is sought is to eliminate projects that are not being pursued aggressively or reasonably by the proponents.


Capacity allocation is a very serious step, and proponents who do not aggressively pursue commercialization of their projects should be removed from the process.


This is what the DSC provision is intended to accomplish.

The Board does not see the exemption sought by the applicant in this case as compromising this objective.  In fact, what we heard was that these projects are being diligently pursued by their proponents through a unique, time-consuming and costly array of regulatory milestones.

The Board is concerned that maintaining the current requirement of Section 6.2.18(a) of the DSC may actually have the effect of freezing capacity inappropriately, which is precisely what the provision is intended to avoid.


If water proponents are thwarted by this requirement, their successors are likely to face the same obstacles that they have.

The Board recognizes, and all parties in this proceeding agree, that hydroelectric generation is an important component of the province's supply mix, and obstacles to its development need to be addressed.  This is not at the expense of other renewable projects, and that is not the case here.

The Board notes that while notice in this proceeding was extremely inclusive, no representatives of other forms of generation or other stakeholders saw fit to oppose this application.  In fact, one association of generators supported the application through letter of comment.

Board Staff emphasized that the DSC Code revisions were the product of an extension -- extensive consultation process.  The argument of Board Staff is that Board should be reluctant to unseat requirements arrived at through such a process.  The Panel agrees, but considers that in this case we have been presented with practical examples of how the policy may have unintended consequences for this narrow category of generation developers, which could not have been foreseen by the drafters of the amendments in September 2009.

The Board would like to be clear that the exemption provided for in this case is strictly limited to hydroelectric projects between one and 10 megawatts in nameplate capacity, that are located on provincial, Crown or federally-regulated lands, and which are connected to the distribution system owned by Hydro One, and that it is not intended to extend to any other category of developers.

The Board accepts the proposal agreed to between OWA and Hydro One as drafted, with the exception of narrowing the category of projects as previously articulated.


The interim exemptions granted leading up to the oral hearing in this proceeding, shall be deemed to be subject to the revised provisions articulated in Exhibit K2.1.


The decision is effective today, negating any need for additional interim licences.  The Board will issue Hydro One an amended licence in due course.


The Board notes that CME has participated in this proceeding and has been deemed eligible for a cost award.  CME is to file any cost claims by May 12th, 2011.  Any concerns with the cost claim filed by CME must be received by May 19th, with CME given until May 26th for a reply.


Are there any questions arising from the decision?


My colleague advises me that I may have misspoken when I referred to exemption 2.1.  In fact, what I mean to say is Exhibit 2.1.  Thank you for that clarification.

So it is Exhibit 2.1, which was filed today, which represents the latest amendment to the application.


MR. STOLL:  Just the upper boundary, was that 10 and under, or less than 10?

MR. SOMMERVILLE:  Including 10, 10 and under.

MR. NORRIS:  And down to zero?


MR. STOLL:  No.  I think --


MR. SOMMERVILLE:  Between one and 10.

As the Board reviewed the evidence in this case, that comprised all of the components, I believe.


MR. NORRIS:  No.  No, it didn't.

MR. SOMMERVILLE:  There was one that was less?


MR. STOLL:  Yes.

MR. NORRIS:  I would just observe for those 500-kilowatt or 800-kilowatt facilities, it is the same issue.  So if it would be 10 and under, that would capture everyone.

MR. SOMMERVILLE:  The Panel is fine with that correction.


MR. NORRIS:  Thank you.


MS. HELT:  Mr. Chair, perhaps it would be helpful if the OWA re-submits, then, it's Exhibit K2.1, with the further clarification as set out in your decision?


MR. SOMMERVILLE:  That would be -- I think that is a desirable step.

Hydro One can also review that and make sure that it captures all of the amendments that we've talked about.

MR. STOLL:  We will circulate it to Hydro One, as well.

MR. SOMMERVILLE:  Thank you. 

MR. STOLL:  Okay. 

MR. SOMMERVILLE:  Is there anything further?


Thank you very much.  The Panel would like to express its appreciation for the witnesses, who were very forthright in their testimony and provided the Board with very good information.


Hydro One, we've spoken in the decision of the very constructive attitude that you have taken in this, and that's very much appreciated, and I think was very -- was instrumental in arriving at what the Panel thinks is a very positive outcome.

And also Board Staff, that took a very principled position on this subject, and which argued ably and cross-examined very effectively, and was of great assistance to the Board in reaching its conclusions.


So thank all of the parties for that.  Thank you.


--- Whereupon the hearing concluded at 1:30 p.m.
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