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Tuesday, May 10, 2011

--- On commencing at 9:36 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.

This is day 2 of EB-2010-0279, which is the application by the Ontario Power Authority respecting its expenditure and revenue requirement for 2011.

There is an outstanding matter with respect to the production of a report.  The Board is still considering its position with respect to that and will get back to the parties in due course.

Today's proceeding is largely dedicated to the proposal by the applicant for the collection of fees respecting exports.  As I understand it, our process will be, Mr. Cass, you have a witness panel which will testify, and we'll have cross-examination of that panel by the interested parties, and then, Mr. Rodger, you have a panel to present, and you will examine them in-chief and they will be cross-examined.

If there is time left over at the conclusion of that process, the Board will move on to conservation, although if it is late in the afternoon, we may hold fire until Thursday, but we will see how things go.

Are there any preliminary matters?  There being none, you have a panel, Mr. Cass?

MR. CASS:  Yes, I do.  Thank you, Mr. Chair.

I will quickly introduce them.  As everyone will see, Mr. Farmer is on this panel again.  He has been introduced and he has been sworn.  As well, Mr. James Coyne is on the panel.  He is senior vice president with Concentric Energy Advisors, and perhaps Mr. Coyne could come forward and be sworn.
ONTARIO POWER AUTHORITY - PANEL 2

James Coyne, Sworn


Chuck Farmer, Previously Sworn

MR. SOMMERVILLE:  Mr. Cass.
Examination-In-Chief by Mr. Cass:

MR. CASS:  Thank you, Mr. Chair.

Mr. Coyne's curriculum vitae has been filed as an attachment to his evidence.  I will be asking the Board to accept Mr. Coyne as an expert witness, so I will quickly run through perhaps a few of his qualifications.  I won't spend time on the entire curriculum vitae.

Mr. Coyne, I understand that you have a bachelor of science in business administration and economics from Georgetown University; is that correct?

MR. COYNE:  Yes.

MR. CASS:  You also have a master of science and resource economics from the University of New Hampshire; is that right?

MR. COYNE:  Yes.

MR. CASS:  At the beginning of your career, you worked in the energy field at the main office of Energy Resources; is that right?

MR. COYNE:  Yes.

MR. CASS:  And, indeed, during your time with that office, you were state energy economist for the main office of Energy Resources; is that right?

MR. COYNE:  Yes.

MR. CASS:  And since that time, you worked in many different positions in the energy sector, I believe?

MR. COYNE:  Correct.

MR. CASS:  This would include positions at Navigant Consulting, Arthur Andersen and FTI Consulting or Lexicon; is that right?

MR. COYNE:  Yes.

MR. CASS:  And these are all more or less working in the energy sector, these positions?

MR. COYNE:  Yes, every one.

MR. CASS:  You joined Concentric Energy Advisors in 2006?

MR. COYNE:  Yes.

MR. CASS:  You are now senior vice president at Concentric Energy Advisors?

MR. COYNE:  Yes.

MR. CASS:  And perhaps just an open-ended question.  Could you just tell the Board a little bit about what you do at Concentric Energy Advisors as a senior vice president?

MR. COYNE:  Yes.  I am -- my expertise and background is in the energy industry.  The vast majority of the work that I do concerns the power industry or the natural gas industry, also some work in the water industry.

By and large, the work I do is for utilities, regulatory bodies and agencies and/or investors in the industries concerning rate-making policy, regulatory policy, capital cost issues, market issues, pertaining to a broad range of issues impacting the regulation and/or the valuation of companies and/or assets in these industries.

MR. CASS:  And as set out in your CV, I won't take you through it, but you have written and spoken on a variety of issues related to energy and energy regulation; is that right?

MR. COYNE:  Yes, I have.

MR. CASS:  And you have testified as an expert on regulatory issues in a number of American jurisdictions, including I think the FERC, Connecticut, Massachusetts, Maine, Texas and Wisconsin, to name some; is that right?

MR. COYNE:  That's correct.

MR. CASS:  You have also been -- you have also given evidence and been accepted as an expert in Canadian jurisdictions, like Alberta, British Columbia and Ontario; is that right?

MR. COYNE:  That's correct.

MR. CASS:  Subject to any objections, Mr. Chair, I would propose Mr. Coyne as an expert in regulatory policy, specifically in relation to issue 7.2.

MR. SOMMERVILLE:  Are there any objections to that characterization?

There being none, the Board will recognize Mr. Coyne as an expert.  Thank you.

MR. CASS:  Mr. Chair, I have no further examination-in-chief.  Those are my questions for the panel.  Thank you.

MR. SOMMERVILLE:  Thank you.  I expect, Mr. Rodger, you are taking the lead on this?
Cross-Examination by Mr. Rodger:


MR. RODGER:  I will, sir.  Thank you.

Panel, my name is Mark Rodger and I am here as counsel to Hydro Québec Energy Marketing.  And perhaps I could start with you, first, Mr. Coyne.

Around page 8 of your prefiled evidence, you indicated that part of the work that you did in preparing your report is to consider what certain IESOs do in terms of how they allocate costs of their services; is that right?

MR. COYNE:  Yes.

MR. RODGER:  And I believe, from your prefiled evidence, you looked at the IESOs in New England, New York, and also the Alberta and New Brunswick system operators and NERC; is that correct?

MR. COYNE:  Yes, it is.

MR. RODGER:  Is that the full extent of the other entities you reviewed?

MR. COYNE:  Yes, it is, in addition -- well, I should say in addition to the Ontario IESO.

MR. RODGER:  Right.  And did you look at the objectives and powers of those organizations and see how they compared to the objectives and powers of the Ontario Power Authority?

MR. COYNE:  I looked at their broad functional responsibilities, so I think -- let me answer it that way.  I did not look at their statute as I did look at the OPA statute, but I did look at their broad functional responsibilities, yes.

MR. RODGER:  And when you looked at the functional responsibilities, did you come to the conclusion that those other entities and the OPA did the same thing?

MR. COYNE:  No, I did not.

MR. RODGER:  So what relevant part of your comparison did you take for your analysis in your report?

MR. COYNE:  Well, there is some overlap between the functions that these IESOs perform and the OPA performs, but it is by no means perfect.  As this Board has recognized, and our research confirms, the OPA is a unique organization.  I can really find no other organization in North America that is just like it.

To your question directly, the relevance I found is that there are organizations that provide a broad range of services to a brand range of market participants, and, therefore, I was looking to the principles that they use to allocate their costs as being relevant, but I would not contend that their services are exactly like the OPAs.

MR. RODGER:  And both in the OPA's prefiled evidence and your report, you focussed on the planning function of the OPA and that this was somehow similar or could be similar to the IESOs you looked at; is that fair?

MR. COYNE:  That's correct.

MR. RODGER:  Now, are you aware, sir, that in some jurisdictions, the main planning function is done within what I call the dominant utility of that jurisdiction?  Are you aware of those situations at all?

MR. COYNE:  I am, yes.

MR. RODGER:  And, for example, are you aware of Hydro Québec's situation?

MR. COYNE:  Specifically regards to how it conducts its planning, I would not say that I am, no.

MR. RODGER:  You didn't look at Hydro Québec?

MR. COYNE:  No, because I was looking -- I was not -- I really was trying to avoid looking at utility models, because my view is that you are getting further removed in that case from the types of functions that the OPA performs.

MR. RODGER:  So if I put to you that Hydro Québec, as an example, it has a planning function, a major planning function, in the province of Québec, it does not recover the types of OPA costs from exporters that the OPA is proposing in this case, you couldn't speak to that example, I take it?

MR. COYNE:  No, I could not.  Again, it was not part of -- I was looking for broader service organizations and not for a large utility as an example, for the reason that I explained.

MR. RODGER:  And I take it, then, that you also didn't look at Manitoba Hydro, and how it does its planning and how it recoups its costs for planning?

MR. COYNE:  No.  Again, I did not look at utility examples.

MR. RODGER:  All right.  And the same answer for BC Hydro?

MR. COYNE:  Correct.

MR. RODGER:  Right.  So I take it that you can't confirm whether the approaches that you discuss in your evidence, in terms of recouping these planning costs from exporters, you can't speak to whether that is a uniform approach across various jurisdictions in Canada?

MR. COYNE:  I think what I could say is that there is no -- within the limits of the research that I did conduct, there is no universal industry approach to this matter.  And I believe that is because the missions of these organizations vary from jurisdiction to jurisdiction.

But the -- I would be quite surprised if that additional research suggested that there was a uniform approach, for that reason.

MR. RODGER:  Now, you looked at the Ontario IESO, and I believe it was in your evidence, but are you aware that the Ontario IESO does recover part of its costs from both domestic and export customers?

MR. COYNE:  Yes, I am.

MR. RODGER:  And are you also aware that the Ontario IESO does not charge domestic and export customers the same amount?

MR. COYNE:  By charging the same amount, perhaps you could...

MR. RODGER:  The identical fee.

MR. COYNE:  The identical fee?

MR. RODGER:  Right.  So domestic customers and export customers pay different fees, in terms of recouping the OPA's -- or the IESO's costs.

MR. COYNE:  I am not aware of what their specific fee is, as applied to domestic and/or export customers, no.

MR. RODGER:  So you wouldn't be aware, then, that the IESO charges domestic customers a higher fee than what it charges export customers, who pay a lower fee?

MR. COYNE:  I am not aware of that.

MR. RODGER:  All right.  Would you agree with me, subject to check, what I've just said to you, would you agree with me the Ontario IESO does not, then, appear to follow your simplicity approach?  And if they did, domestic and export customers would pay the same amount?

MR. COYNE:  I am not -- well, having not looked at what rationale –- well, first of all, I will back up to my prior answer.

And I am not aware of how they may have allocated costs between domestic and/or export customers and/or differentiated them.

Simplicity may have very well been involved in how they chose to do so, so I don't think I could confirm that simplicity was not involved.

MR. RODGER:  But would you say, then -- given your evidence, your prefiled evidence about simplicity -- is it possible, then, to have two different rates being charged, one for exports and one for domestic customers?  And it could still be a simple approach, meet your simplicity approach?

MR. COYNE:  Yes, it could be.

MR. RODGER:  All right.

MR. COYNE:  But just to elaborate, there are -- to the extent that you can distinguish different services and apply those rates differentially to those services, then that may have been a factor behind that consideration, but I am not aware of it.

MR. RODGER:  Now, another of your themes from your prefiled report is to the effect that practicality in recovering OPA's revenue requirement should be secondary to cost causality.

Is that a fair summary of one of the themes?

MR. COYNE:  Perhaps you -- I am not aware that I -- would you kindly point –- point me to --


MR. RODGER:  Yeah.  For example, on page 10 of your evidence -- I am starting at lines 10 to 12 -- and it reads -- page 10, lines 10 to 12, and it reads:

"As the OPA has recognized in its proposed allocation methodology, the recovery of such a small portion of total market revenue does not justify a complex fee structure and allocation methodology."

And I guess I wanted to apply that theme as an example, the Ontario IESO situation that I just described to you, where there is one charge for domestics and one charge for exporters, and to ask you:  Do you find that approach is too complex, the idea of having two different charges, one for domestic and one for exporters?

MR. COYNE:  No, I do not find that too complex.

MR. RODGER:  Mm-hmm.  So if the OPA were to charge, for example, two different fees, different levels, one to domestic customers and one to export customers, that wouldn't be too complex, in your view?

MR. COYNE:  No.  But complexity is a -- is not the primary criteria that I would use to judge how it had applied or distributed its cost of service.

MR. RODGER:  But on this --


MR. COYNE:  It is a factor, but no, having two different rates, in and of itself, does not define complexity.

MR. RODGER:  Okay.  Thank you.

Now, you also, in your evidence, provided a quote from Bonbright.  This is page 7, at the top, and the quote, actually starting from page 6, states:

"An elaborate structure of rates designed to make scientific allowance for the relative costs of different kinds of service may possibly be rejected in favour of a simpler structure more readily understood by ratepayers and less expensive to administer."

And could you explain to me how, in your view, the OPA's new proposed fee on exporters, how is it consistent with this quote of Bonbright?  How is it simpler and more readily understood by ratepayers?

MR. COYNE:  I think there are many practical considerations associated with the distribution of costs for an organization such as the OPA that is recognized by the spirit of what's suggested here by Bonbright.

And that is, the overarching principle associated with recovery of costs for regulated entities such as the OPA is that it fully recover its total cost of service.  That is the most important principle.

And then there are -- when you take the total cost of service, when you get down to an electric utility, for example, or a natural gas utility that has readily identifiable classes of customers, attempts are often made to use a great deal of information to allocate those costs between those various customer groups, customer classes.

And they're used -- sometimes they're used as benchmarks.  Other times they're used as specific bases for cost allocations.

But the concluding thought there is that the art of ratemaking is an art of wise compromise.  And the spirit of that is, I take it, is that if one were to attempt a very detailed allocation of costs for an organization such as OPA, based on specific services, one would have a difficult time doing so.  It might not be money or time well spent, because you're trying to achieve a level of detail for which you really don't have the data to be able to do so.

You mentioned earlier, sir, the planning function, and I think that is a good example.

I asked myself, as an industry analyst, how would I take the planning function for the OPA and allocate it to specific customer classes.  I think one would have a great -- one would be challenged to do that with a degree of credibility.

So that is the spirit within which I take that statement.

MR. RODGER:  I see.  So it is more of a broad statement of principles, as opposed to being directly relevant to the export fee?

MR. COYNE:  I think that is a -– well, I think this is a broad statement of principles, but I think in this case it is applicable to the export fee.

MR. RODGER:  Are you aware, sir, of how the OPA charges are shown on the bill to Ontario consumers?

MR. COYNE:  No, I'm not.

MR. RODGER:  Are you aware, then, that there is no defined OPA charge on Ontario bills?  It is all bundled under the regulatory charges category; it is not explicitly shown or broken out?

MR. COYNE:  I have not seen how that is billed, so I have no awareness of it.

MR. RODGER:  If customers don't actually see specific OPA charges, could you comment on how this would be simpler and more readily understood by ratepayers, to correspond to the Bonbright quote that you have included in your evidence?

MR. COYNE:  And again, I said generally applied.  In this case, I think I would construe that as being readily understood by stakeholders, and I think when a fee of this magnitude is applied broadly, to a very large degree, to a large group of market participants, it is one that I don't think is going to charge market behaviour.  We are not sending that type of a price signal of when to consume and when not to consume.

We're talking about a fee of roughly 55 cents per megawatt-hour.  When one breaks that down to a per-kilowatt-hour charge, I don't think that is the type of fee that is going to send a signal to a ratepayer that is going to be meaningful concerning their consumption of electricity.

But I think it is readily understood -- understandable, from the standpoint of stakeholders in this room, in terms of what the principles are that are applied for its allocation.

MR. RODGER:  Now, if I could ask you to clarify on page 9 of your evidence, and it starting at line 6, and it is the sentence that you wrote which reads:

"Cost recovery by definition guarantees that an entity's total cost of service is recovered."

Could you tell me what you mean by the word "guarantees"?

MR. COYNE:  If one starts with the regulatory principle that a regulated entity should be able to recover its total cost of service, and then begins the rate-making design process with that principle at the forefront, then with quotes I would say they are "guaranteed" to recover their full cost of service.

Now, to the extent that consumption varies from projected consumption associated with that rate recovery, it may vary from that guarantee.  We all know that even in the regulatory world, there is no such thing as a total guarantee of cost recovery, but that is the principle.

MR. RODGER:  Okay.  So that was helpful.

So is a way we could read this statement, then, that rather than it guarantees an entity's total cost of service is recovered, that this regulator would set rates, and then the OPA has a reasonable opportunity to recover costs?  Is that perhaps a more clearer way to express these statements?

MR. COYNE:  I think that is a reasonable substitute, yes.

MR. RODGER:  Okay.  And if the OPA didn't charge exporters under this proposed fee, if the OEB rejected that proposal, does that somehow jeopardize the OPA's, quote/unquote, "guarantee" to recover its cost?

MR. COYNE:  Not to interpret how the Board might respond, but my presumption would be that the Board would revert to another formula, where the denominator had changed, to allow it to continue with full cost recovery, but I don't want to presume action by the Board.

MR. RODGER:  Now, Mr. Farmer, just to turn to you, please, I wonder if you would mind turning up APPrO Interrogatory 5.

And this was a question that APPrO asked around, essentially, how are the interests of exporters taken into account in the OPA's planning activities.

And this is Exhibit I, tab 8, schedule 5, page 1 of 2, and starting at page 25 -- or line 25.  I will just let you turn it up first.

MR. FARMER:  I have it.

MR. RODGER:  Okay, thank you.  Starting at line 25, part of the answer you provided was, the following:
"Exporters are directly impacted by OPA planning activities that result in the development and maintenance of an Ontario electricity system that can reliably incorporate export volumes."


And, Mr. Farmer, when the OPA goes about its planning work, and planning specifically Ontario's transmission system, do you consider domestic loads and export loads to be the same thing?

MR. FARMER:  In planning for a reliable electricity system --


MR. RODGER:  Yes.

MR. FARMER:  -- we don't actually differentiate transmission from the whole bucket of what we plan, but we plan for a system that can meet the peak demand of domestic customers, plus a reasonable reserve margin.

MR. RODGER:  So you don't actually look at domestic load and export load as kind of two different things and plan for them both?

MR. FARMER:  We don't -- to maybe be a little more clear, we don't specifically plan to a level of exports.  We plan to a level of peak which enables exports.

MR. RODGER:  Okay.  So you don't plan, then, for the needs of export customers, if I can put it that way?

MR. FARMER:  That is correct.

MR. RODGER:  Okay.  And am I correct when I say that export loads are interruptible, and by this I mean exports are interrupted before domestic loads are interrupted?

MR. FARMER:  I am actually not -- I believe that would speak to the operation of the market, which is not something that I'm tremendously well-versed on.  So subject to check, I would agree.

MR. RODGER:  Okay.  And further in this answer to APPrO, on line 30, you state:
"The OPA's activities related to the planning, procuring and support of the development of verified conservation/energy efficiency resources and enabling partners to achieve conservation targets create sufficient capacity on the system to accommodate the needs of both domestic and export customers."


Mr. Farmer, when the OPA goes about procuring generation capacity, do you ever procure generation capacity only for exports?

MR. FARMER:  No.  Again, we procure generation and conservation resources to ensure that we have a reliable system that will be able to meet demand at the peak moment.

MR. RODGER:  Right.  So when you procure generation capacity, it is only done to satisfy domestic demand?

MR. FARMER:  The purpose of initiating procurements is to meet the needs whenever they occur.

As mentioned, we procure capacity to meet the peak need.  So at the moment of peak need, I would suspect there are no exports.  However, we're very rarely at that moment of peak need.  So it could enable exports.

MR. RODGER:  I guess the point is, when you plan to the peak need, it is the peak need of Ontario, not the peak need of Ontario plus the export market?

MR. FARMER:  That is correct.

MR. RODGER:  And would you agree that exports, then, are only a byproduct of that procured generation capacity when domestic demand allows for it?

MR. FARMER:  I think "byproduct" is not a particularly good characterization.  I think exports are part of a functioning market that are enabled by economic conditions as the market operates.

I think that by planning to a peak and ensuring that we have enough capacity at the peak, we are by default enabling the existence of exports.

MR. RODGER:  Now, Mr. Farmer, the OPA was created, if my memory serves correct, in 2005?

MR. FARMER:  Yes.

MR. RODGER:  And I believe you filed your first fees case in November 2005?

MR. FARMER:  Subject to check.  I joined in 2006.

MR. RODGER:  So this is your sixth or seventh fees case before this Board?

MR. FARMER:  Yes, I suppose.

MR. RODGER:  Okay.  And you decided to change direction with this year's application by, for the first time, charging exports for part of OPA's revenue requirement; is that right?

MR. FARMER:  That is correct.

MR. RODGER:  Now, why did you choose this year to make the change?

MR. FARMER:  I don't believe there was a purpose in which year.

I believe it is the year in which we realized there was a difference between the way we were applying our fees and the way we saw that the IESO were applying their fees, and we wanted to reconcile that difference.

MR. RODGER:  But there had to be a genesis for this change within the OPA.

MR. FARMER:  I believe the genesis was realizing the difference.

MR. RODGER:  So for the last six applications, you were unaware what the IESO was doing with respect to export fees?

MR. FARMER:  I would suggest it may have been an oversight to have not noticed it earlier, but I know of no event that specifically caused us to look at it, other than noticing that they were not being applied.

MR. RODGER:  Are you saying that there are somehow insufficient revenues being generated in Ontario to meet your revenue requirement, so the OPA now has to look outside Ontario's borders to recoup your revenue requirement needs?

MR. FARMER:  No, I am certainly not saying that.

I believe Mr. Coyne has also described the 55 cents per megawatt-hour as not being a significant amount to influence customers.  The point being, we recover our revenues from the methodology that the Board approves, and in the past we've been recovering that from Ontario's customers.

We believe that there is benefit to exporters, as well, and we propose to recover those fees from exporters, as well.

MR. RODGER:  Now, did anyone or any group outside the OPA suggest to you that you start to charge exporters this year?

MR. FARMER:  Not to my knowledge.

MR. RODGER:  And if I could finally ask you to turn up - and this is from your main prefiled evidence – Exhibit A, tab 2?  This is from the 2011 to 2013 business plan.  And it is page 48.  It is the page entitled: "OPA Efficiency Metrics."

And I just want to read the second paragraph, if you have that, Mr. Farmer.

MR. FARMER:  I do.

MR. RODGER:  Okay.  It reads:

"At a time when the OPA's programs are increasing considerably in scope, volume of participants and complexity, the OPA is reducing its impact on Ontario's ratepayers by decreasing its usage fee in 2011 by 5.1 percent."

I guess to be accurate, if you were writing this today, would you change that sentence today:  By reducing its impact on Ontario ratepayers, and imposing a new impact on exporters?

MR. FARMER:  I would not rewrite it in that manner in an annual report.

It is certainly an issue of consideration.  I am not well-versed.  We had great discussion yesterday around deficiency metrics and the calculations of revenue fees.

I would suggest, in listening to that discussion, that the 5.1 percent is partly due to internal spending efficiencies.  There are some adjustments in the revenues that are being charged for the various programs, and a small part of the adjustment may be because of the expansion of the fee to the export customers.

MR. RODGER:  So would you agree with me, then, if this excerpt is from the OPA efficiency metrics, that frankly this part of your efficiency, you are able to lower costs to Ontario consumers by, for the first time, shifting some your costs to those outside of Ontario.

Is that what was really going on here?

MR. FARMER:  No.  I certainly don't believe, in the context of efficiency metrics, that this, to my knowledge, is playing into the metrics.

Again, we had much discussion yesterday about the metrics and their validity as metrics, and we take all of that under advisement, but I don't see anywhere within the metrics proposed any sort of reference to how this might affect efficiency.

The statement at the top, I think, is a relatively straightforward statement that says, A, that the OPA role is increasing in complexity, and B, that the costs to ratepayers is being decreased, in terms of the usage impact.

That is all I see there.

MR. RODGER:  But you would agree with me the optics are certainly good, because it has the practical effect of lowering costs to Ontario consumers by spreading costs outside of Ontario?

MR. FARMER:  Again, I can't speak to what portion of the 5.1 percent is caused by that.

So if it is a great portion and it is not referenced, then perhaps it is wise to reference it.  But I just don't think it is that great a portion.

MR. RODGER:  But do you agree with my statement or not, that the practical effect is to spread costs that were formerly, since your inception, all within Ontario, and now you are able to spread those costs, at least some of them, outside of Ontario?

MR. FARMER:  I do agree with your statement in the -- to the extent that, by broadening the base that we collect our revenue from -- or recover our costs, is a better term -- that we would lower those costs, and I think your statement is correct to that extent.

I don't agree in that you are trying to say the 5.1 percent is a result of this.  I don't know that to be true.

MR. RODGER:  Thank you, sir.  Those are my questions.

MR. SOMMERVILLE:  Thank you.

Mr. Beauchamp?
Cross-Examination by Mr. Beauchamp:

MR. BEAUCHAMP:  Thanks very much.

My name is John Beauchamp.  I am appearing on behalf of the Association of Power Producers of Ontario.  The majority of my questions will be directed towards Mr. Farmer, with a few for Mr. Coyne.  So I will begin there.

Just quickly to start, I wanted to discuss the notion of the interaction with the Minister.

Mr. Farmer, you will agree that the Electricity Act requires the OPA to obtain the Minister's approval of its business plan before it comes to the Board with its fee submission; correct?

MR. FARMER:  Yes, that is, to my knowledge, correct.

MR. BEAUCHAMP:  Now, while the OPA obtained approval on its business plan as a whole, it did not specifically obtain the Minister's approval to levy this usage fee on exporters for the first time; correct?

MR. FARMER:  My understanding of the process is that we submit a business plan to the Minister.  The Minister and -- I am sure -- his staff review the plan and would raise questions about things that they feel necessary.

So did we specifically raise this issue?  I was not part of the submission to the Minister.  I was not part of the discussions with the Minister.  So I can't speak to that.

MR. BEAUCHAMP:  But you will agree in the interrogatory response to the Consumers Council of Canada that the OPA answered that it
"...did not obtain approval from the Minister to recover its fees from export customers."

MR. FARMER:  I am assuming you were quoting that, so -


MR. BEAUCHAMP:  I was, yes.

MR. FARMER:  So I will agree with that, yes.

MR. BEAUCHAMP:  Thanks very much.

When was the business plan itself actually completed for the Minister?

MR. FARMER:  Again, we did talk a little bit about business planning yesterday.

So unfortunately our witness on that isn't with us on this panel.

But my understanding of the process, since I participated in the process, is that we start developing a business plan early in the year.  In fact, for 2012 we're starting now.  We develop a three-year plan, and I believe we have to have that ready for submission to the Minister in the fall; exact date is not sure, but perhaps September/October.

MR. BEAUCHAMP:  I think you are right.  Looking at the date, you will agree it was October 2010?

MR. FARMER:  I will go with that.

MR. BEAUCHAMP:  Okay.  Good.  When did the OPA actually begin its work on its fee submission?

MR. FARMER:  Work on the fee submission starts, actually, in parallel with the business plan, but in earnest it starts when we have the approved business plan.

MR. BEAUCHAMP:  Okay.  So it actually begins once you have submitted the business plan, not before?

MR. FARMER:  I believe that's correct.  We start work on developing evidence, developing the tables and everything that are required for submission.

MR. BEAUCHAMP:  Okay.  So the concept of the usage fee was not brought up in the business plan; it was only brought up afterwards for its fee submission?

MR. FARMER:  Again, I really can't speak to whether the concept is brought up.  I am assuming it is not in the business plan, by the line of questioning, and so I am assuming it is introduced as part of the revenue recovery.

Perhaps if I can take a moment to think about that, my suggestion is that the notion of recovering fees from export customers, the business plan speaks to the work that we intend to do and the results that we intend to achieve.

And I really don't know within the business plan whether it speaks to the ways in which we intend to recover rates, as that is a regulatory matter.

So perhaps that is the reason that we did that work in the fees requirement.

MR. BEAUCHAMP:  Okay.  Well, moving on to the notion of stakeholder consultation, you will agree that the OPA did not conduct any stakeholder consultations about this proposal to extend the fee to exporters?

MR. FARMER:  Yes, that is correct.

MR. BEAUCHAMP:  And just as a question, did you actually ever advise any exporters or other market participants about this proposal to extend the fee to exporters?

MR. FARMER:  I am not aware of any advice that was given to exporters and market participants.

MR. BEAUCHAMP:  How were exporters expected to know about this proposal to extend the fee to exporters?

MR. FARMER:  I would assume that this is the forum in which they would participate and --


MR. BEAUCHAMP:  In this cross-examination here?

MR. FARMER:  Within the revenue requirement in general.

MR. BEAUCHAMP:  Okay.  If I could just ask everyone to go to the OPA's submission, specifically to Exhibit D, tab 1, schedule 1, at the bottom of page 2 there and at the top of page 3.

Looking at lines 13 to 15 and then 1 to 2 on page 2 and 3, you will confirm that these five lines of evidence is the entirety of the evidence provided in your fee submission that actually addresses extending the fee to exporters?

MR. FARMER:  Within the submission -- and of course the associated interrogatories, I suppose, form part of the record -- this seems to be the only reference to it.

MR. BEAUCHAMP:  Okay.  You mentioned something a second ago about discussing it in the hearing here.

In the last -- I will ask if we can quickly switch to APPrO Interrogatory Response No. 2.

You might have actually already answered this, but at lines 8 to 9, the OPA states very clearly that:

"The OPA looks forward to engaging in further dialogue with intervenors regarding the OPA's proposal."

Now, having established that the OPA did not engage in any stakeholder consultation leading up to this, can you clarify what further dialogue the OPA had in mind?

MR. FARMER:  I believe we're -- frankly, we're having that dialogue here and now, and I am assuming that there will be opportunities for further dialogue to refine this approach, I suppose.

MR. BEAUCHAMP:  And just to be clear, while you claim that you would hope this cross-examination, this hearing would be a place for further dialogue, can you explain, then, why the OPA submitted a letter to the OEB on April 6 which clearly submitted that any requests for an oral hearing on these issues should be denied?

If the OPA's position was clear they didn't want a hearing, I am just struggling to find out when the consultation was supposed to take place.

MR. FARMER:  The issues around the reasons for submitting the letter are legal, and I don't actually know why we submitted that letter.

I believe that my view would be that the discussion can happen.  I've been in a number of processes where there is very fruitful discussion through the exchange of interrogatories and answers and submissions of evidence, and perhaps we felt that was sufficient.

MR. BEAUCHAMP:  Okay.  Well, moving on to the issue of the actual cost impacts, you may just agree with this statement, but as set out in the OPA's responses to the IRs and some of APPrO's submissions, you are aware that if the fee is not extended to exporters, the OPA's 2011 usage fee will rise by 3.7 percent; whereas if the exporters are billed, the OPA fee will decrease by 5 percent.  Is that fair to say?

MR. FARMER:  Can you point me, perhaps, to that reference?

MR. BEAUCHAMP:  Certainly.  In terms of the Board Staff Interrogatory No. 30, I believe it is.

MR. FARMER:  I have a helpful angel who is putting it up.

MR. BEAUCHAMP:  If you see there at lines -- it looks like it's about lines 17 to 18, they talk about the increase of about 3.7 percent.

MR. FARMER:  I see that, yes.

MR. BEAUCHAMP:  In terms of the actual decrease by 5 percent, I don't know if that calculation is -- I think you can sort of...

If you look at Exhibit A, tab 1, schedule 1, page 1 of the OPA's submission for review, and then paragraph 3, it states that the OPA proposes a charge -- to charge a usage fee of 0.523 per megawatt-hour, a reduction of 0.028 from the approved fee.

And just doing the math, that equals approximately a 5 percent change.

MR. FARMER:  Could I ask you again for the reference?

MR. BEAUCHAMP:  Certainly.  Exhibit A, tab 1, schedule 1, the very beginning of the OPA's submission.

MR. FARMER:  I see.  Thank you.

MR. BEAUCHAMP:  With that in mind, with these impacts in mind, is it still not true that the OPA did not carry out any assessment or study that looked at the effects of extending the fee to exporters, on exporters in other jurisdictions, surplus base load generation, global adjustment?

MR. FARMER:  We did not carry out any studies relative to the extension of export fees, I think is the question --


MR. BEAUCHAMP:  That's exactly right.

MR. FARMER:  -- to any of those items, yes.

MR. BEAUCHAMP:  It is also safe to assume, then, that you didn't consider doing an assessment on whether extending the fees to exporters might actually reduce the number of exports in the province?

MR. FARMER:  We have no assessment of that at all.

MR. BEAUCHAMP:  Do you have any answer as to why no assessment was conducted?

MR. FARMER:  We saw it as, I think as our evidence says, a methodology -- a change for the purpose of aligning with the IESO's approach.

MR. BEAUCHAMP:  Just offhand, are you aware of the proposal in the most recent Hydro One transmission case which discussed raising the export transmission charge from one dollar per megawatt-hour to two dollars per megawatt-hour?

MR. FARMER:  All I can say is I did hear a reference to that a short -- a little while ago.  I am not familiar with it at all.

MR. BEAUCHAMP:  So you are also not aware of the extensive analysis performed by the IESO in that case on system impacts that would raise the resulting export fee by one dollar per megawatt-hour?

MR. FARMER:  No.  I am not aware of that.

MR. BEAUCHAMP:  Okay.  Knowing that the IESO was asked to conduct a study on system impacts in that case relating to charges to exporters, did the OPA ever think to ask the IESO about potential impacts on extending the fee to exporters before you filed your fee submission?

MR. FARMER:  No, we did not.

MR. BEAUCHAMP:  Moving on, just as a quick aside, to discuss the role of the Board in this proceeding.

You would agree, as we mentioned before, the Board must actually approve the OPA fee as set out in the legislation?

MR. FARMER:  I believe that to be true, yes.

MR. BEAUCHAMP:  And I might be asking for your opinion here, but the way the legislation is set up, you would agree the Minister essentially approves the work that the OPA needs to do via a business plan, that the OPA then takes this information to the Board, who determines the appropriate revenue requirement and fees; correct?  They will actually approve the fees in the end?

MR. CASS:  Well, I think counsel is now asking about what is said in a statute.

And as someone who knows at least a little bit about the statute, I don't believe he has correctly characterized it.  In any event, though, it is really a legal question that can be addressed in argument.

MR. BEAUCHAMP:  I suppose if it is fair, Mr. Coyne actually cited sections 25.20 and 25.21, and then commented on the enabling legislation in his report.  If I could direct these questions to him?

MR. SOMMERVILLE:  I think that is fair enough.

Continue, but it is perhaps not appropriate to be asking the witness for a legal conclusion about what is required and what may not be required from a Board approval point of view.

But if you have other questions with respect to 25.20 and 25.25, please proceed.

MR. BEAUCHAMP:  Okay.  That is more than fair.

Maybe I will skip the role of the Board, then, and actually switch to the OPA's functions and benefits, if I could ask Mr. Farmer again a few more questions.

It is fair to say that based on the interrogatory responses, the OPA believes this fee is properly recovered from exporters because they actually benefit from the OPA's functions and activities; correct?

MR. FARMER:  I believe that to be true, yes.

MR. BEAUCHAMP:  And those functions, as set out in your response to APPrO's Interrogatory No. 5, are classified into three main categories, correct, system planning, conservation and generation procurement?

MR. FARMER:  Those are the line functions, yes, and then there are the support functions that enable those activities.

MR. BEAUCHAMP:  I will give you a moment.  Have you actually opened to up to APPrO IR No. 5?  Because I would like to actually address each one of these three in reverse order, actually.


MR. FARMER:  I have it, yes.

MR. BEAUCHAMP:  Okay, thanks.

On the subject of generation procurement, if you look at the answer to 5(c), which is on the second page, lines 3 to 5, looking at these lines it is not clear to me how exactly exporters benefit from the OPA contracting with generators.  While I understand clearly how generators benefit from this function, I am not exactly sure how exporters do, and I was wondering if you could shed some light on that.

MR. FARMER:  So it is difficult to me to take the functions individually without thinking of them in their holistic sense.

So I think it is best to start with the role of the OPA and our mandate to provide reliable electricity system for Ontarians in the future.

So planning determines what is needed for the development of an operating -- or reliable operation of a system in the future for 20 years, and we debated that yesterday, and then procurements occur that enable the actual delivery of that system.

So from a generation perspective, planning identifies needs; government makes decisions, issues directives; and resources are procured that the IESO then can operate in the day-to-day operation of the system in the market, where it is my understanding exports are an economic function within that market.

Similarly, conservation is a part of that plan.  It is a least-cost resource.  It certainly goes towards the reliability of an electricity system with the development of demand response and the reduction of demand, which, in essence, is the need for generation and enables, again, the production of electricity to meet the peak.

But electricity must be planned and produced for every hour, and it is, in having enough capacity to meet that peak, that the other 8,759 hours tend to have surpluses, if all generators were running.  So to me, it is the planning of a reliable system that creates the environment that exporters can function within.  It is the operation of the market that they actually function within, is my understanding.  But that is the way I see it for all three situations.

MR. BEAUCHAMP:  You mentioned conservation there.

If you look at the answer to 5(b), you actually state that the OPA states that exporters benefit from conservation because it frees up capacity for exporters, and you sort of alluded to that in your answer there.

Would you not agree, though, that the end beneficiaries truly, from the OPA's standpoint, for these conservation programs are domestic loads and customers as opposed to exporters?

MR. FARMER:  No, I do not agree.  And part of this answer perhaps should come from the conservation panel, which will appear.

One benefit of conservation is that it does provide benefits to customers, in that it lowers costs in the longer term by avoiding more expensive resources.

It provides tools to customers to manage their bills.  There is no question about that, also.

But, similarly, conservation is an integral part of developing the future of this electricity system.  There are cost-effective resources available to us.  To the extent that it is feasible to procure them, we do procure them.

They give the IESO tools to reduce demands at peak times, and that is a very valuable tool, and it reduces demands so that we can better plan the electricity system in the longer term.

So there are two notions, I think, in terms of the benefits as I would see them.  One is that it does provide a reduction in demand that can benefit exporters and that it makes capacity available, and I have heard of jurisdictions that actually fund their conservation activities out of that sort of activity.

But more important is that it creates the framework for a reliable electricity system for 20 years such that the IESO can operate that system, and that enables exports, in my view.


MR. BEAUCHAMP:  But looking at the conservation programs being offered by the OPA, they're clearly directed at basically five groups, which is to say the residential sector, commercial and institutional sector, industrial sector, low-income ratepayers and First Nation communities.

None of those programs actually speak to freeing up capacity for exporters; correct?

MR. FARMER:  All of those programs speak to freeing up capacity.

I fail to see how developing conservation programs targeted to customers -- because by their very nature they are targeted to customers.  Customers must take action in order to conserve electricity.

The result of that is that there is more electricity available for other uses.  So I fail to see how targeting programs at customers within Ontario wouldn't be of benefit to all users of the system.

MR. BEAUCHAMP:  But if the OPA is arguing that all users of the system benefit from the OPA's functions, why, for instance, isn't the OPA seeking to recover its fees from importers?

MR. FARMER:  I certainly do not know the answer to that question.  And I don't know how that might work in a market.

I think that I would have to look harder at that question, and perhaps that is something we might see in the future.

I really am at a loss to answer that one.

MR. BEAUCHAMP:  Just to come back really quickly - again, you have alluded to this already - but with regard to system planning as one of those three objectives, the OPA undertakes mid- and long-term system planning; correct?

MR. FARMER:  That's correct.

MR. BEAUCHAMP:  And you would agree that one of the main activities involved in long-term system planning is the preparation of the IPSP?

MR. FARMER:  That is correct.

MR. BEAUCHAMP:  With that in mind, could I direct you to APPrO IRR No. 3?

This interrogatory involved APPrO requesting the OPA's response to an older IR from AMPCO in the IPSP proceeding.

If you look at the attachment to that interrogatory, the question actually relates to whether the IPSP incorporated any assumptions around the effects of exports in transmission planning.

If I may, Mr. Farmer, could I ask you to just read that first sentence that begins at line 8 and ends at line 10?

MR. FARMER:  I must confess to having difficulty.

Is the attachment what is behind the Independent Electric System Operator licence?

MR. BEAUCHAMP:  With APPrO Interrogatory No. 3, the attachment to that exhibit.  Is it not -- you don't have that there?

MR. FARMER:  I may need some assistance.

MR. BEAUCHAMP:  Do you have it on your screen, actually, as well?

MR. FARMER:  Oh, I –- okay.  I do have it, yes.

MR. BEAUCHAMP:  The angel, right?

MR. FARMER:  So, I'm sorry, you want me to read...

MR. BEAUCHAMP:  If you could read that at lines 8 through 10?

MR. FARMER:  So this is an interrogatory response filed June 18th, 2008 in, I suppose, our 2007 IPSP, by the looks of the number.  So:

"The OPA did not incorporate any assumptions around the effects of imports/exports and wheels on congestion in its transmission planning because firm imports/exports are not included in the Plan."

MR. BEAUCHAMP:  So do you agree in that instance the OPA clearly stated they did not take into account exports in the preparation of their IPSP?

MR. FARMER:  We don't specifically plan for exports.

Further, we don't specifically consider imports, unless we have firm contracts.

MR. BEAUCHAMP:  Okay.  I have a few quick questions, then, for Mr. Coyne, if that's all right.

Mr. Coyne, as indicated in your report, the basis for the OPA's view to extend the fee to exporters is for the purposes of consistency with the IESO; correct?  Or at least one of the reasons?

MR. COYNE:  That is one of the reasons offered, yes.

MR. BEAUCHAMP:  Mr. Coyne, you note the OPA is a unique corporation; correct?  At page 8 of your evidence?

MR. COYNE:  Yes.

MR. BEAUCHAMP:  This is sort of in the same vein as Mr. Rodger, but you looked at various organizations and came to this conclusion; correct?

MR. COYNE:  Affirming the conclusion reached by the Board, yes.

MR. BEAUCHAMP:  Again, in the same vein as Mr. Rodger, are aware, just as an example, that Nova Scotia, separate and apart from its system operator, is establishing a renewable electricity administrator which is responsible for administering the competitive bid process for renewable generation?

MR. COYNE:  Is that directed at me, or...

MR. BEAUCHAMP:  Yes.

MR. COYNE:  Okay.  Would you kindly repeat the question?

MR. BEAUCHAMP:  Certainly.  I was just wondering if you were aware that in Nova Scotia, and separate and apart from its system operator, they are establishing, the government there is establishing a renewable electricity administrator which is responsible for administering the competitive bid process for renewable generation.

MR. COYNE:  I have no specific awareness of that.

I know that they're doing a lot of work to gain control of what they're doing with renewables, but I wasn't aware of that proposal.

MR. BEAUCHAMP:  In addition, just sticking to the same province, are you aware Nova Scotia also has an organization known as Efficiency Nova Scotia Corporation, again, independent of the government and Nova Scotia Power, which is responsible for developing and administering programs to reduce consumption and improve efficiency?

MR. COYNE:  Yes, I am aware of that.

And I would note that we did not research Nova Scotia, because in Nova Scotia Emera really acts as the transmission coordinator for the province, so we felt as though they didn't -- they were, again, more like a utility than they were like an IESO, so they were not part of our research for this process.

MR. BEAUCHAMP:  So while those functions would appear to be very similar to the OPA, you chose not to study them or how they recover their fees?

MR. COYNE:  Yes.  I did not contend that we sought to find all the functions contained in OPA and to identify where they existed in other organizations, because what we would find is that where they do exist -– well, as indicated in my testimony, OPA is unique.

In other provinces and other states, in some cases, or regions, those functions are provided by the IESO.  In other cases, they're provided by the utilities, and in other cases, they just don't exist at all.

MR. BEAUCHAMP:  Fair enough.  Just a final couple of really quick questions for Mr. Farmer.

Mr. Farmer, in relation to the Independent Electricity System Operator, isn't the IESO itself the operator of a physical system and physical assets?

MR. FARMER:  I suppose that to be true, yes.

MR. BEAUCHAMP:  And again, where exporters pay a fee to them, don't they provide services to exporters, such as acceptance of bids and offers, dispatches, settlement payments?

MR. FARMER:  Yes, I would assume in the operation of the market where I understand exports to occur, that that would be the relationship.

MR. BEAUCHAMP:  And while you have discussed the broad array of functions that the OPA performs, I am assuming you would agree that the OPA does not provide any of those specific services relating to physical assets, settlements, bills, dispatch?

MR. FARMER:  To my knowledge, and I haven't suggested, my argument is that the OPA provides benefits in the way it enables these things in the future.

I don't believe we participate in the actual operation of a market.

MR. BEAUCHAMP:  Okay.  We have no further questions at this time.

MR. SOMMERVILLE:  Thank you, Mr. Beauchamp.

Who is next?  Mr. Poch?
Cross-Examination by Mr. Poch:


MR. POCH:  Almost all of my questions have been answered.  I have just one that I might just pose.  I think you have addressed it in part.

To the extent that the OPA's efforts on, for example, conservation and resource procurement increase the amount of generation available in the system in the near term, would you agree that directionally that would tend to lower the price of power available for the export market?

MR. FARMER:  I would agree that in general, prices would be lowered as you have more electricity than is required, and that certainly isn't uncommon in electricity planning as you gear up for significant events.

So for example, there have been a lot of resources coming on line in anticipation of the coal phase-out by the end of 2014, and resources coming into play for the subsequent periods.

Those would be having an effect of having an excess supply on the system in the short term, and that does tend to depress prices, is my understanding.

MR. POCH:  Just following on from that, a lot of the OPA's efforts, of course, in pursuit of that capability so that we can shut down the coal plants are driven by public health and environmental concerns.

Would you agree that generators generating -- fossil generators generating for the export market and export markets that import any fossil-driven gas-powered electricity or coal-powered generator electricity in the near term have -- are in effect contributing to that emissions problem that your efforts are intended to address?

MR. FARMER:  I must confess to not really being able to pull the gist of the question out of there.

The operation of generators is done by the market itself.

MR. POCH:  I must confess to not being able to put the gist across very clearly in that instance.  Let me break it out.

The export market, to the extent it is powered by emitters, has contributed to the problem that the government policy is intended to address; correct?

MR. FARMER:  I think we're in grounds of government policy.  It started with an assertion that it was health issues.  I have direction at the OPA to phase out coal by 2014.

MR. POCH:  I wasn't asking you to understand the government's motivations.  That is not for you.  I appreciate that.

No.  I am just saying some of those emissions are due to the -- due to generation for the export market?

MR. FARMER:  I personally don't know.  And I must be clear I am a little bit out of my area of expertise.

The market, basically, sends signals.  The generators bid in.  They dispatch.  You know, if a generator were dispatching specifically for exports, which I don't know if that happens in the market or not, then if it emits, it emits, and that would increase emissions.

MR. POCH:  So to the extent that any emitting generators run more to meet the export market, then that is added to that problem?  And you are not in a position to tell us to what extent?

MR. FARMER:  I am really not.  My limited understanding of the market, I don't think they dispatch in a hierarchy of serving -- they basically dispatch, and then you have a pool of electricity.

MR. POCH:  Sure, okay.  Well, I think you have got the gist of my concern or my suggestion that to the extent that exporters take power from that pool, there is the potential, depending on what is at the margin, that if we weren't serving those export markets, there might be somewhat less emissions in the interim.  You are not in a position to know factually whether that is the case?

MR. FARMER:  I am not.  And it just strikes me as being issues that should be dealt with by the IESO and perhaps in market rules.

MR. POCH:  Okay, that's fine.  I think I have gotten as far as I am going to get on that.

Thank you, Mr. Chairman.

MR. SOMMERVILLE:  Mr. Faye?
Cross-Examination by Mr. Faye:


MR. FAYE:  Thank you, Mr. Chair.  Just a couple of clarifying questions to Mr. Farmer.

If I have understood your argument correctly, the fact that the peak demand rises and falls throughout the day, by itself, naturally generates a pool of electricity that can be exported simply because you've got to meet the peak, and that peak doesn't last 24 hours a day or 365 days a year.  Did I get that right, that that is the basis of the assistance for the OPA?

MR. FARMER:  Well, so if we can go back to that, I don't want to say that our planning efforts are to create generators that would want to run that are not needed to run to meet demand.  I think that is pretty clear.

So we do plan, I mentioned, to have a reliable supply of electricity that can meet the peak demand in Ontario.

We plan for every hour, and that influences what type of generator we might want to have on the system.  Some are peaking to meet specifically those sort of top 100 hours or 200 hours.  We have demand response programs that do the same thing.

So we do try to select the right level of resources.  But the actual operation of the market is based upon how the market itself plays out, the hourly electricity price and the operation of the market, all areas that the IESO manages.

We provide for enough generation to meet the peak, and to hopefully meet every hour, that it also enables exports, is my argument.

MR. FAYE:  Okay.  Then I didn't understand it correctly.  Can I take two cases, then?

Let's assume that you hit the forecasted peak exactly.  You procure exactly enough megawatts to run during the peak, and then there is this byproduct of that excess during other hours of the day and it is available for export.

And let's take the second case where you over-estimate the peak demand on a regular basis and you procure to meet that overestimated demand.  That overestimate never gets dispatched.  It is always available for export.

Do you see a distinction between that situation and the one where you hit the demand right on the nose?

MR. FARMER:  Well, firstly, I would confess that any forecaster that hits the demand right on the nose was probably cheating.  It is very rare that forecasters are actually right, and we forecast for a variety of conditions.

So if I take the liberty to recharacterize your question, if we think about the conditions that have existed in the last few years, there is no question that the economic downturn depressed electricity demand in the province and that we saw reductions in demand by industrial customers, and that that demand was below what we had estimated the demand would be when we released the IPSP.

But we did build to the levels that were suggested in the IPSP, and we did implement decisions that the government had taken along the way to add demand in anticipation of these longer-term events.

So if I can recharacterize your second case as being just simply demand is lower than was forecast, then there are generators that may see a reason to dispatch, depending on how the market operates.  Again, that is back to:  How does the market operate, not how does the OPA plan?

MR. FAYE:  Okay.  One final comment, then, or a suggestion.

In the situation where there is a chronic over-sourcing of generation to meet a chronic over-estimate of demand, isn't it a little paradoxical that the OPA would benefit by charging an export fee on the fact that it made an error and as part of its planning process it made an error?

MR. FARMER:  I honestly don't know how to respond, because the assertion, I suppose, that you are trying to draw there is that the OPA has over-forecast, and we haven't gotten through 20 years yet.  You don't build resources in a long-term plan for very specific periods in time within that 20 years.  You build for the general trends.

So I don't really know how to apply that in the context of this revenue requirement.  If we want to talk about the accuracy of forecasting, we can do that.

MR. FAYE:  Okay.  I just wanted your comment on that.  Thank you very much, Mr. Chair.

MR. SOMMERVILLE:  Thank you, Mr. Faye.  Mr. Buonaguro.
Cross-Examination by Mr. Buonaguro:


MR. BUONAGURO:  Just a clarification.

I think when Mr. Faye asked you why would the OPA benefit, I don't think the OPA benefits one way or the other from export revenues; correct?  It --


MR. FARMER:  Well, I think that's an excellent point.  The OPA doesn't benefit from revenues, IN that we recover our costs.  There is no profit motive that I am aware of.

MR. BUONAGURO:  It is Ontario ratepayers who would ultimately collect or benefit from the export revenues.  There is a direct reduction in the revenue requirement or in the deferral account?

MR. FARMER:  That would be true, I suppose.

MR. BUONAGURO:  Thank you.  I just wanted to make sure I understood that correctly.

MR. SOMMERVILLE:  Mr. Rubenstein.

MR. RUBENSTEIN:  My questions have already been asked.  Thank you.

MR. SOMMERVILLE:  Thank you, Mr. Rubenstein.

Mr. Millar.

MR. MILLAR:  No questions, Mr. Chair.

MR. SOMMERVILLE:  Thank you.
Questions by the Board:


MS. TAYLOR:  I just had one question, and it relates to what Mr. Poch asked, and then seemed to apply.  I just want to make sure the record is straight on this.

Excess supply, which, as you suggested, has the effect of reducing market prices in the IESO spot market, does not necessarily reduce the price paid by Ontario consumers.  So the structure of the contracts is either a price or it is, in effect, a contract for differences, versus HOEP versus the contract price.

So the price that is paid in Ontario, because again it does not attach itself to export volumes or import volumes, I suppose, does not then affect the prices paid in Ontario.  Is that correct?

MR. FARMER:  That is an excellent point and an important clarification.  Often times we hear people reference specific rates that are so many times greater than the price, and then the HOEP is cited.

I am not an expert on it, but it is strictly a dispatch mechanism, in essence, and there are contracts for differences for many of the generators for cost recovery if they are operating in that manner.

So we must always separate the price paid for electricity by Ontario customers from the actual hourly electric price.

MS. TAYLOR:  Just to follow on, and I don't want to go too far along with this, but we discussed the nature -- Mr. Sommerville asked the question yesterday of the panel relating to -- I would describe it, I suppose, as a declining marginal value of conservation in a market that is in excess supply, but obligated to pay, as we find ourselves today.

So, basically, then, the OPA would say, on the basis of creating excess capacity by the mismatch, if you will, of the long-term resource needs in the province by the short-term demand at any particular point in time, that that in fact creates an export opportunity for which the exporters should pay.  Is that correct?

MR. FARMER:  I would ask you to repeat that, because it was an awful lot of thoughts there.

MS. TAYLOR:  So we have a fuel mix and target for conservation, whether it is through the last IPSP or the new directive you received.  It sets out certain resource requirements for the longer term.  Sorry, the longer term is a date in the future, but may or may not be the appropriate resource mix in the quantum that is needed today; right?

MR. FARMER:  Yes.

MS. TAYLOR:  And you admitted that very rarely does a forecaster actually meet peak demand exactly, so there is, in effect, an error built into the planning system, that very rarely would a long-term plan meet exactly the current demand on the system; is that fair?

MR. FARMER:  I would say that is fair.


MS. TAYLOR:  So you're saying that because it is a long-term plan, it is on this basis the exporters should pay for your services; is that correct?

MR. FARMER:  Yes.  I think that the premise I am putting forward is that the benefit is in having a reliable system that can meet the peak need, which enables the existence of exports, in my view, specifically to conservation, in that it has been proven that you should have a sustained effort in conservation.  You should not start and stop programs, because they're very difficult to start and stop over time.  And I'm sure our conservation panel can speak more specifically to that.

In order to achieve the longer-term targets, one must need a persistent effort, and that may mean at times that you are engaging conservation when you have already an excess of supply.  But I think on balance, because you are looking towards longer-term goals of providing a reliable electricity system -- such as what happens after the coal is phased out or as the nuclear refurbishment program goes into motion -- you want to be sure you have those times covered.

It is an acceptable trade-off to have excess conservation through an interim period.

MS. TAYLOR:  Thank you.

MR. SOMMERVILLE:  Thank you.  Any redirect, Mr. Cass?

MR. CASS:  No.  Thank you, Mr. Chair.

MR. SOMMERVILLE:  Thank you very much.  The panel is excused.  Thank you very much.

We will take our morning break.

Mr. Rodger, your panel is ready to go when we get back?

MR. RODGER:  Yes.

MR. SOMMERVILLE:  Why don't we come back at five minutes after 11:00?  Thank you.

--- Recess taken at 10:48 a.m.

--- On resuming at 11:11 a.m.
DECISION:


MR. SOMMERVILLE:  Thank you very much.  Please be seated.

Just before you begin, Mr. Rodger, the Board has come to a decision with respect to production of the report that was referenced yesterday, and that relates to -- that reference arises in Exhibit B, tab 1, schedule 1, page 9 of 10, the reference of a planning outlook.

Mr. De Rose in his cross-examination yesterday, and Mr. Poch in an interrogatory, have requested production of the report, and the Board has come to a decision as to what needs to be produced in this respect.

The Board is mindful of the scope of this proceeding and is obliged to ensure that we keep within those boundaries.  The Board is also concerned that requests for disclosure honour those boundaries and are proportional in their effect.

Accordingly, we will require the OPA to produce a summary of the report that discloses the report content related to FIT and microFIT uptake and the additional resource requirements, after taking into consideration committed and directed conservation and supply.

The summary should also contain sufficient context to make those -- that disclosure meaningful, but the Board is not particularly interested and not requiring OPA to provide details of its advice to government on other issues.

It is the Board's view that these parameters address the issues afoot in this proceeding and go no further.

If there are difficulties with respect to this, and particularly in light of the fact that Mr. De Rose is not here today, the Board will entertain further requests for clarification respecting this aspect.

Thank you.

MR. MILLAR:  Mr. Chair, would you like that marked?  In a sense, it is not strictly speaking an undertaking, but would you like it marked as such?

MR. SOMMERVILLE:  I think an undertaking would probably be appropriate.  Thank you, Mr. Millar.

MR. MILLAR:  We will mark it as that, J2.1, and it is to provide a summary as described by Mr. Sommerville.
UNDERTAKING NO. J2.1:  TO PROVIDE SUMMARY OF EXHIBIT B, TAB 1, SCHEDULE 1, PAGE 9 OF 10 WHICH DISCLOSES THE REPORT CONTENT RELATED TO THE PLANNING OUTLOOK AND PARTICULARLY REGARDING FIT AND MICROFIT UPTAKE AND ADDITIONAL RESOURCE REQUIREMENTS.

MR. SOMMERVILLE:  Thank you.  Mr. Rodger.

MR. RODGER:  Thank you, Mr. Chairman.  And we are ready to proceed.  This panel is comprised of two witnesses, Mr. John Todd and Mr. Mike Roger, and I would ask that they go forward to be sworn in or affirmed, please.
HYDRO QUÉBEC ENERGY MARKETING INC. – PANEL 1


John D. Todd, Sworn


Michael Julian Roger, Sworn

Examination-In-Chief by Mr. Rodger:

MR. RODGER:  So, Mr. Todd, starting with you, sir, I understand that you are the founder of Elenchus Research Associates?

MR. TODD:  Yes.  The light is on.  Yes, I am.

MR. RODGER:  And your CV was filed with the Board and intervenors, along with your report, on March 11th, 2011.  And I am not sure, Mr. Chairman, if we should mark the CVs as exhibits?

MR. MILLAR:  If they were prefiled, I don't think that is necessary.

MR. RODGER:  Okay, thank you.

And, Mr. Todd, turning briefly to your résumé, you have specialized in government regulation, in particular focussing upon issues dealing with price regulation, deregulation and regulatory methodology for over 30 years.  And since 1990, your work has focussed on the electricity, natural gas and telecommunication sectors?

MR. TODD:  That's correct.

MR. RODGER:  And over this 30-year period, you have been involved in some 200 regulatory hearings, and have been qualified as an expert in over 100 hearings?

MR. TODD:  That's correct.

MR. RODGER:  And in your CV, you highlighted various cases in various jurisdictions that involves evidence relevant to the current application before the Board?

MR. TODD:  That's correct.

MR. RODGER:  And turning to you, Mr. Roger, since 2010 you have been an associate consultant of rates and regulation with Elenchus?

MR. ROGER:  Yes.

MR. RODGER:  And your CV was also provided to the Board along with the report on March 11th, 2011?

MR. ROGER:  That's correct.

MR. RODGER:  And prior to joining Elenchus, you were the manager of pricing, regulatory affairs, corporate and regulatory affairs at Hydro One, which you held that position for eight years?

MR. ROGER:  Yes.

MR. RODGER:  And before that, you were a manager of management reporting at Ontario Power Generation?

MR. ROGER:  Yes.

MR. RODGER:  And prior to that, you spent 20 years at the former Ontario Hydro in various capacities, including rate structure, rate design and cost allocation?

MR. ROGER:  That's correct.

MR. RODGER:  So you also have over 30 years' experience in regulatory methodology, focussed on the electricity sector?

MR. ROGER:  Yes.

MR. RODGER:  Mr. Chairman, in light of the special expertise of both Mr. Todd and Mr. Roger, I ask that they both be qualified as experts in the area of cost allocation and rate design and thereby entitled to give opinion evidence in this case.

MR. SOMMERVILLE:  Are there any objections to that characterization?

MR. CASS:  I have no objection, Mr. Chair.

MR. SOMMERVILLE:  Thank you, Mr. Cass.  The witnesses will be so characterized as expert.  Thank you.

MR. RODGER:  Thank you, sir.

So, panel, on March 11th, 2011 a report was filed entitled, "Evidence Prepared by Elenchus Research Associates Inc."  Was this report prepared by both of you or under your supervision?

MR. TODD:  Yes.

MR. ROGER:  Yes.

MR. RODGER:  And do you have any corrections to your report?

MR. TODD:  No, we do not.

MR. RODGER:  And do you each adopt this evidence as your own evidence in this proceeding today?

MR. TODD:  Yes, we do.

MR. ROGER:  Yes, I do.

MR. RODGER:  All right.  Now, Mr. Todd, could you please describe for the Board what Hydro Québec Energy Marketing asked you to do, how you approached this and how you approached this assignment and undertook your work.


MR. TODD:  Yes, certainly.  Mr. Roger and I were asked to consider and render a report and opinion on the OPA's proposal to begin charging exporters, for the first time in the OPA's history, a usage fee to recover the OPA's revenue requirement.

Our approach to this task was to start with the OPA's application to see what basis and evidence the OPA was relying upon for this new charge.  The OPA's reasoning was simply that export customers also benefit from planning, conservation and procurement activities undertaken by the OPA.

The OPA also said, in effect, the IESO charges a similar fee on exporters, so what the OPA is proposing is consistent with the IESO practice.

MR. RODGER:  Now, what is your conclusion after considering the OPA's proposal?

MR. TODD:  As we describe in detail in our report, our opinion is that the OPA's proposal to recover its 2011 revenue requirement through a single usage fee that is charged to export customers, as well as Ontario customers, should not be approved by the Board at this time.

Our specific conclusions and recommendations are contained on page 14 of our report, but the key recommendation is that it would be inconsistent with the principle of cost causality to charge export and Ontario customers the same level of usage fee.

MR. RODGER:  Now, why is cost causality so important to you?

MR. TODD:  The main principles used in the industry to determine just and reasonable rates are the principles enunciated by James Bonbright.  The so-called Bonbright principles were summarized by the Board, for purposes of the OEB rate design review, as:  Number 1, full cost recovery; number 2, fairness; number 3, efficiency.

The cost causality principle is the key indicator of fairness.  It is apparent that the OPA has always considered export customers to be different from Ontario customers.  In essence, the OPA has always had two customer classes, Ontario and export.  That was the basis of the past practice of recovering its usage fee only from Ontario customers.

It now is seeking approval to combine the classes and charge all Ontario and export customers the same usage fee.

In our opinion, the OPA's past practice was more appropriate than its proposed single usage fee.  The OPA's role includes several functions that are caused by and are relevant to only -- Ontario customers only.

For example, the implication of the OPA's proposal is that it will recover its conservation program costs, generation procurement costs and the retail contract settlement deferral account balance from export customers, as well as Ontario customers.

But these functions are undertaken by the OPA purely, or certainly mostly in support of Ontario customers.

Hence, the related costs were not caused by exporters and should not be allocated to them, or recovered from them.

MR. RODGER:  And Mr. Todd, what is your opinion of the argument being advanced by the OPA that entities that benefit from OPA activities should pay for the OPA's revenue requirement?

MR. TODD:  Well, first, it is not clear to us how export customers benefit from each and every one of the OPA's activities.

For example, we do not see how the existence of or the disposition of the retail contract settlement deferral account balance benefits export customers.

In addition, conservation programs are intended to reduce the need for new generation capacity, and as such, these expenditures benefit Ontario customers by reducing generation costs in the future and providing environmental benefits for Ontario customers.  These are not benefits to export customers.

Second, the cost causality principle is the central principle that has been accepted by the OEB for allocating costs to different categories or classes of customers.  If the Board were to reject cost causality as a central principle for establishing rates for the OPA's Ontario and export customers, it would set a precedent that could raise questions about the approach to cost allocation and rate design used by Ontario distributors and transmitters.

It seems to us that consistency in the OEB's approach is necessary to assure ratepayers that fair and reasonable charges are being applied.

MR. RODGER:  Now, what about the OPA's argument, in essence, that the IESO charges exporters, so they should be allowed to make those charges, as well?

MR. ROGER:  The Board should not accept this argument as a rationale for rejecting generally accepted regulatory principles.

The OPA and the IESO have very different roles and mandates, as clearly set out in the legislation.  They serve different customers.

The IESO deals only with wholesale market participants, while the OPA deals mostly, if not only, with Ontario customers.

For example, the conservation programs developed and funded by the OPA deal exclusively with domestic customers, not exporters.

The practical effect of the OPA's proposal is to recover its costs, which are incurred to provide services such as conservation and procurement to meet the needs of the Ontario customers, from export, as well as Ontario customers.

This does not correspond to well-established regulatory principles, which this Board accepts and applies to the other applicants that come before it.

MR. RODGER:  Now, on April 29th, 2011 the OPA filed a report prepared by Concentric.  Have you both read this report?

MR. TODD:  Yes.

MR. ROGER:  Yes, I have.

MR. RODGER:  And what is your view on this report and the conclusions expressed therein?

MR. TODD:  Firstly, Concentric advances the proposition that cost causality should be secondary to a full recovery of costs.

It seems to go on to suggest that full recovery is a sufficient criteria -- or criterion to find the OPA proposal to be just and reasonable.

In my view, our view, this is inappropriate application of regulatory principles.

While some balancing of the principles is necessary when they're in conflict, the goal of cost allocation and rate design is to reflect all of the principles to the greatest extent practical.

Concentric seems to suggest that as long as the proposed usage fee fully recovers the OPA's costs and is practical, there is no need to even consider fairness or cost causality principle.

I do not consider this approach to reflect the generally accepted approach to implementing generally accepted regulatory principles.

It would not be difficult to establish which customers -- in this case, domestic and/or export customers -- caused the various categories of costs that make up the OPA's revenue requirement.

Based on that information, fair and reasonable charges could be determined.

This does not need to be a complicated exercise.  Some basic analysis would go a long way to support just and reasonable rates, and not introduce cross-subsidies among entities participating in Ontario's electricity sector.

This type of analysis is absent from the OPA's application.

MR. RODGER:  So what is your assessment and opinion of Concentric's argument of full cost recovery, simplicity and benefits derived, supporting charging exports and Ontario customers the same usage fee to recover the OPA's revenue requirement?

MR. TODD:  Concentric appears to place significant weight on the quote from Bonbright that appears at the top of page 8 of the Concentric evidence.  The quote is:
"Cost of service criteria of specific rates and rate relationships have received due consideration, but these criteria have been relegated to subordinate position, yielding precedence to the total cost standard."

We agree the total cost standard or full cost recovery principle takes precedence over the cost of service criteria, or fairness principle.

Where we appear to differ is with respect to the meaning of the words "take precedence" in the quote.

Concentric appears to take the view that rates are just and reasonable if costs are fully recovered, even if the fairness principle has not been evaluated or considered.

In our view, the words "take precedence" mean that in seeking to satisfy both criteria, it turns out -- and it turns out that they are in conflict, then the fairness principle can be compromised in order to maintain the integrity of the full cost recovery principle.

Neither Concentric nor the OPA suggests that maintaining different levels of usage fees for Ontario and export customers, consistent with past practice, would compromise the full cost recovery principle.

In our view, since there is no conflict between the principles, both the full cost recovery and the fairness principles should be achieved by setting rates for Ontario and export customers that are consistent with the cost caused by each in these classes of customers.

Hence, in our opinion, if cost causality can be determined, it is preferable to do so in establishing just and reasonable rates.  In the case of the OPA, this can be done without compromising either full cost recovery or simplicity.

MR. ROGER:  I would add that one could use the simplicity argument to argue that for simplicity's sake all distributors' customers should be charged the same rate to recover their revenue requirement.

This clearly would not be acceptable in establishing just and reasonable rates.

MR. RODGER:  And what is your opinion regarding Concentric's proposition that there is nothing in the enabling legislation that suggests that the OPA is regulated according to traditional rules of public utilities?

MR. ROGER:  I will defer to counsel to argue what the legislation says with respect to how the OPA should be regulated.

However, from an economic regulation perspective, to us the OPA is a monopoly, and this alone calls for some kind of economic regulation, the way traditional electric and gas utilities have had for a long time.

Even if one were to accept the argument that the OPA is somehow different, I would not conclude from this that ratepayers will not expect that the charges imposed on them have to be fair and reasonable, based on generally accepted regulatory principles.

The Board is required to have regard to section 1 objectives when deciding matters before it.

Charges based on cost causality, rather than benefit, in our view, can be much better defended as being just and reasonable.

MR. RODGER:  Finally, panel, in your opinion, what should this Board decide with respect to the OPA's proposal to now start charging exporters to recover OPA's revenue requirement?

MR. TODD:  As we state in our prefiled evidence, in our opinion, the Board should not approve the extension of the usage fee to export customers, and it should direct the OPA to undertake a study to determine cost causality for its revenue requirement, and present the results of this study at the OPA's next revenue requirement proceeding for review by the Board and intervenors.

In our opinion, it would be premature to extend the OPA's usage fee to a new category of customers which has not previously paid the charge, without a proper causality or cost-allocation study.

MR. RODGER:  Thank you, panel.

Thank you, Mr. Chair.  The panel is now available for cross-examination.

MR. SOMMERVILLE:  Thank you.  Mr. Cass?
Cross-Examination by Mr. Cass:


MR. CASS:  Thank you, sir.

Panel, it appeared to me that during the examination-in-chief you were each reading from a document.

Am I right in thinking that?

MR. TODD:  That's correct.

MR. CASS:  Would it be possible for someone, either you or your counsel, to provide a copy of that document to me?  I do have a few questions I would like to ask about what is said in it.

MR. TODD:  Do we have spare copies?

MR. RODGER:  We don't, but perhaps one of you could give Mr. Cass a copy.  Do you have a clean copy?

[Mr. Todd passes Mr. Cass a copy]


MR. TODD:  There are a couple of words that vary.

MR. CASS:  That's fine.  Thank you so much.

MR. MILLAR:  Mr. Chair, if this is something that will be referred to, perhaps we should mark it as an exhibit.  I appreciate we don't have copies here, but we could certainly run some off over the lunch break, presuming Mr. Cass does wish to ask some questions about it.

MR. CASS:  Yes, I do.  Did you want to mark this?

MR. MILLAR:  Let's give it an exhibit number, K2.1.  What is the document entitled, Mr. Cass?

MR. TODD:  I kept the cover page, which has some notes that I need on it, but just the cover, it is called "Direct Evidence Outline HQEM Witness Panel".

MR. MILLAR:  Thank you.
EXHIBIT NO. K2.1:  DOCUMENT ENTITLED "DIRECT EVIDENCE OUTLINE HQEM WITNESS PANEL".

MR. SOMMERVILLE:  Are there any annotations on the document itself?

MR. TODD:  Not on the -- there is.  On the final page, I think there is an annotation of a slight wording change that will appear in the transcript.

MR. SOMMERVILLE:  Nothing embarrassing to anyone or anything of that nature?

MR. TODD:  No.

MR. SOMMERVILLE:  Thank you, Mr. Todd.

MR. TODD:  I did a quick check before I handed it over.

MR. CASS:  Really what I wanted to confirm with you, Mr. Todd - and thank you for providing this to me - arises from the comments you made on the Concentric evidence.

I noticed you used particular wording in a number of instances, and I was just trying to find them now.  I have only quickly been able to look at this document, but I notice, for example, in one of your answers you said, "Concentric appears to place significant weight on a quote from Bonbright", and then later you say, "Concentric appears to take the view".

And I believe that similar wording was used in a number of instances.

So the proposition I want to put to you is simply that what you have provided in relation to the Concentric evidence is your interpretation; right?

MR. TODD:  That's correct.

MR. CASS:  Right.  And you would agree with me that the appropriate interpretation or inferences for the Board to draw from the Concentric evidence is something that we can all address in argument.  Fair enough?

MR. TODD:  That's true.

MR. CASS:  All right, thank you.

Now, you also did make a comment in here about a concern regarding -- sorry, I haven't had a minute to find it, but it was a concern regarding setting a precedent, and I think you talked about transmitters and distributors in that context.

Are you with me?

MR. TODD:  Yes.

MR. CASS:  Sorry, I just haven't had time to go through this.

MR. TODD:  I recall that.

MR. CASS:  Okay.  So I did want to talk to you, if you don't mind, then, about a comparison of the Ontario Power Authority to electricity and gas transmitters and distributors.

MR. TODD:  Yes.

MR. CASS:  Can we see if we can agree on some propositions in that regard?

First, would you agree with me that unlike electricity and gas transmitters and distributors, the OPA's revenue requirement is recovered through a fee, rather than what is very commonly called rates?

MR. TODD:  Yes.  I am not sure what the distinction is.  In some legislation, they talk about fees, charges, rates, on a kind of interchangeable basis, but, yes.

MR. CASS:  It is your view those are interchangeable, then, is it?

MR. TODD:  Distributors and transmitters sometimes have fees, like late payment fees or other kinds of fees.

So they often have fees, as well as rates.  I mean, they're not identical, but they're all part of the regulatory process.

MR. CASS:  Right.  But late payment fees are in no way comparable to the rates through which distributors and transmitters recover their revenue requirement?

MR. TODD:  I agree that they are different, but they're regulated, yes.

MR. CASS:  Fair enough.  So my proposition to you, simply, and we can bring the IESO into this:  Both the IESO and the OPA recover a fee, whereas electricity and gas distributors and transmitters recover rates; right?

MR. TODD:  Yes.

MR. CASS:  Okay.  Electricity -- with respect to electricity and gas distributors, there is an explicit requirement of just and reasonable rates, which you referred to a number of times in your testimony, but there is no explicit statement of a just and reasonable standard for the IESO or for the OPA, is there?

MR. TODD:  That is not explicit in the legislation; that's correct.

MR. CASS:  Are you aware of it being explicit anywhere, a just and reasonable standard in relation to the fees of the IESO or the OPA?

MR. TODD:  As a regulatory person, and perhaps that gives me a bias in perception, the fact that the review of rates is handed over to the Energy Board to me implies that they're looking for just and reasonable rates within the context of the legislation.

MR. CASS:  You have taken that as an implication, then, as opposed to --


MR. TODD:  I have taken that as an implication, because that is what an economic regulator -- not just the Energy Board, but any economic regulator does, as far as I am concerned.

MR. CASS:  I'm sorry, I didn't mean to interrupt.  But in relation to distributors and transmitters, it is explicit, and it is not explicit in relation to the IESO or OPA, is it?

MR. TODD:  That's correct.  I do not interpret from that that the Board has a mandate to establish rates that are not just and reasonable, however.

MR. CASS:  Well, the Board doesn't establish rates at all for the OPA, does it?

MR. TODD:  It has to approve -- it approves rates, reviews the rates.

MR. CASS:  The OPA doesn't have rates, Mr. Todd.

MR. TODD:  Rates, fees, I am using the terms interchangeably.

MR. CASS:  I can tell that you are, certainly.  Unlike electricity and gas distributors and transmitters, the OEB does not have a power to fix rates or fees for the OPA.  It can either approve them, approve the proposed fee or send it back for reconsideration with recommendations; right?

MR. TODD:  Yes.

MR. CASS:  And unlike electricity and gas transmitters and distributors, the OPA's filing with the OEB is preceded by a requirement for approval of a business plan by the Minister; correct?

MR. TODD:  Correct.

MR. CASS:  And unlike electricity and gas transmitters and distributors, there are no customers who take a distribution of energy from the OPA, are there?

MR. TODD:  There are no customers that take a distribution of energy; that's correct.

MR. CASS:  Right.  In fact, there are no customers of the OPA, in the sense that one would use the word "customers", for an electricity or gas transmitter or distributor; correct?

MR. TODD:  There are entities that pay fees.  I mean, there are -- when you look at transmitters, for example, when you look at distributors with embedded distributors, there are other entities that pay fees that are comparable; in fact, the same entities in many cases.

So it is not a one-for-one correspondence in terms of who those customers are.

MR. CASS:  All right.  And so following from what we've agreed upon with respect to customers, it follows, as well, that the OPA doesn't have customer classes in the way that an electricity or gas distributor or transmitter would have customer classes; correct?

MR. TODD:  I wouldn't agree with that.  I mean, customer classes are defined as customers who use different -- are, shall we say, served by the entity in different ways.

They have different relationships with the entity.  So a distributor, large volume customers have a different relationship, require different services from a distributor or a transmitter.

Different entities, should we say, make use of, benefit from, cause different services of the OPA.

MR. CASS:  Well, if the OPA doesn't have customers in the sense that electricity or gas transmitter or distributor has customers, then it certainly can't have customer classes in the same sense, can it?

MR. TODD:  We have used the word "categories".  We've talked about -- I think the OPA evidence talks about Ontario customers.  They are the people who pay the fees.

MR. CASS:  All right.

MR. TODD:  I am not a lawyer, so I am not using legal interpretations, and you are getting into, you know, legal issues.  I am interpreting things in a regulatory sense.  The people who pay the fees I am referring to as customers, usage fee.

MR. CASS:  I see.  All right, thank you.

I take it you would agree with me that the OPA is not a public utility?

MR. TODD:  I think that is a legislative question, and my understanding is that is probably correct in terms of the way the law defines a public utility.

MR. CASS:  All right.  Fair enough, thank you.

In fact, the Bonbright text that you rely on in your evidence is the Principles of Public Utility Rates.  Isn't it?

MR. TODD:  Yes.  And, of course, it is interesting the Concentric evidence, like ours, goes back to Bonbright as the principles that guide regulation and the review of rates.

MR. CASS:  Yes.  Well, we don't need to argue, Mr. Todd.  In fact, I think the Concentric evidence was careful to qualify that it does not consider the OPA as a public utility, but it was responding to your evidence.  But we don't need to argue about that.  I was simply asking you about your evidence.

And, in fact, that is the Bonbright text, you have confirmed for me, Principles of Public --


MR. TODD:  Yes.  We all go back to Bonbright.

MR. CASS:  Right.  Thank you.  And you would agree with me that even for a public utility, cost causality is not the sole determinant of just and reasonable rates; right?

MR. TODD:  Absolutely.

MR. CASS:  And I think this may have been stated already.  I'm sorry, I didn't get time to read the examination-in-chief quickly.

But you would agree that there is nothing that explicitly states a requirement for the OPA's fee that there be -- that it be based on a cost allocation?

MR. TODD:  You're saying the legislation?  Is that what you're referring to?

MR. CASS:  The legislation.  Anything.  Are you aware of anything that explicitly says that the Board, in setting a fee for the OPA, should first require a cost allocation?

MR. TODD:  I believe that is true, and as I look across all the regulated jurisdictions across Canada that I am engaged in, I can't think of any where the regulator is explicitly directed to look at cost allocation.  That is part of the regulator's decision on how to regulate rates, which is a standard practice.

MR. CASS:  So it is up to the regulator?

MR. TODD:  It is up to the regulator.

MR. CASS:  Yes.  So the answer to my question in relation to the OPA was a yes; there is nothing that explicitly requires this regulator to say:  You must do cost allocation?

MR. TODD:  That's correct, as is standard practice.

MR. CASS:  Thank you.

And you do agree with me, I take it, that recovering costs on the basis of benefits is an alternative to cost causality?

MR. TODD:  Typically, the way that is done is that a cost-allocation study is done.

And benefits is something which may be taken into account in determining an appropriate revenue-to-cost ratio which may deviate from 1.0, 100 percent.

MR. CASS:  All right.  But to come back to my question, I didn't hear a yes or a no.

You are agreeing with me that recovering costs on the basis of benefits is an alternative to cost causality?

MR, TODD:  That is a way of interpreting and using --it's not usually on the basis of benefits, but a way of applying the results of a cost-allocation study is -- may be influenced by benefits received.

MR. CASS:  Can I take you to page 6 of your evidence, please, Mr. Todd?

I am looking at the first full paragraph on page 6:

"Recovering costs on the basis of benefits received is an alternative to cost causality that is discussed in the literature.  However, it is an alternative that has limited acceptance among regulators."

I don't see there the qualification you are now adding.  I understood you to be saying that this is an alternative to cost causality.

MR. TODD:  What I am saying is that you start with cost causality.  Certainly every jurisdiction that I am engaged in, you start with a cost-allocation study.

The cost-allocation study is -- the principle underlying it is the cost causality principle.  You do a cost-allocation study, and then in -- it is actually in the rate design process, right, which is step 2.  Rate design follows cost allocation.  In the rate design process, you may deviate from a hundred percent revenue-to-cost ratio because of benefits received.

The analogy, and I think is a fairly good analogy, is in the case of interruptible rates, you will have an interruptible class of customers, or you have interruptible rates that are applied to customers generally.

And for that, you can calculate the costs that are caused, which would exclude all capacity costs, but you may have a higher revenue-to-cost ratio for that class than you would for other -- or at least for that rate that you would -- or compared to others, on the basis that they are getting benefits from using the spare capacity in the system.

MR. CASS:  Well, I would suggest to you, Mr. Todd, that using benefits as some basis to deviate from what is produced by your revenue-to-cost ratio is quite different from what you said here about using benefits as an alternative to cost causality.

MR. TODD:  Yes.  I am saying that if you go through the literature, there are many different interpretations, many different approaches, marginal costing and so on, which are discussed in the literature, but have very little practical use.

It doesn't mean they never have -- you know, I think almost every method has use somewhere.

Within Canada, I cannot think of any examples in Canada, for example, where rates or fees are set on the basis of benefits received.

MR. CASS:  Can you think of any example of a broad-based organization -- well, an organization like the OPA or the independent system operators that provide a broad range of services -- that have attempted to isolate costs or benefits as between domestic and export customers?

MR. TODD:  I have not conducted a survey to look at that.  I have not conducted a survey to look at that.

MR. CASS:  You are not aware of any example, as you sit here today?

MR. TODD:  I have not conducted a survey, so I am not aware of any.  Don't have them listed, no.

MR. CASS:  Thank you.

And you do accept that the IESO's recovery of its costs is consistent with cost causality?

MR. TODD:  I would say -- and I think we have referred to it in the evidence -- it is not inconsistent.  I don't think the analysis has been done.  I certainly haven't seen one.

And there -- so it may well be, on the basis that everything that they do is done generally for the marketplace.  But they do have a differential fee, as well.

MR. CASS:  Yes.  Okay.  We will come to that.

But you did anticipate my next question.

You have never seen a cost-allocation study by the IESO?

MR. TODD:  That's correct.

MR. CASS:  And yet you were able to form some sort of conclusion about how the IESO's charges are consistent with cost causality, without seeing any such study?

MR. TODD:  I don't know if it is forming a conclusion about it, but it is said that they may well be.

MR. CASS:  And in fact, you have now indicated that the IESO has a differential fee; is that right?

MR. TODD:  It is our understanding.

MR. CASS:  You say they have a differential fee, yet you have never seen a study?

MR. TODD:  I have not been asked to examine the IESO's fees, in any case, so I have not looked at them.


MR. CASS:  All right.  With respect to what you've called a differential fee, is this the volumetric fee that the IESO applies to volumes both domestically and export?  Is that what you're referring to as a differential?

MR TODD:  I am going to turn that over to Mike Roger, who has looked more closely at that particular item.

MR. ROGER:  Yes.  The IESO charges two different charges, one to domestic customers, and a different charge to export customers.

MR. CASS:  And this is the volumetric fee you're referring to?

MR. ROGER:  Correct.

MR. CASS:  All right.  Can you tell me what the volumetric fee is for domestic customers and what it is for export customers?

MR. ROGER:  For domestic customers, my understanding is 0.52 cents a kilowatt-hour.

And for export customers, it is -- it used to be 0.1 cent, and it was raised to 0.2 cents a kilowatt-hour, as part of the Hydro One transmission proceeding.

MR. CASS:  Well, I'm sorry, I don't mean to sound argumentative, Mr. Roger, but the IESO fee would be approved in the IESO's proceeding.

You've just referred to a fee that is dealt with in quite another proceeding.  It can't possibly -– sorry, I don't mean to sound argumentative, but I'd suggest to you it can't possibly be the IESO fee that is determined in the proceeding that you referred to.

MR. ROGER:  The export fee of 0.2 cents a kilowatt-hour was determined at the Hydro One transmission proceeding, based on information in a study that the IESO filed.  And the IESO at that proceeding recommended not to change the charge of 0.1 cents, and the Board decided to raise it to 0.2 cents a kilowatt-hour.

MR. CASS:  Fair enough.

MR. ROGER:  The 0.52 is the regulatory charges that show up in the bill to customers.  That includes, amongst other things, the global adjustment, and it includes the IESO fees and the OPA costs.

MR. CASS:  You would be aware that the IESO has its own fee, by which it recovers its revenue requirement, that is quite similar to the OPA's fee?  Are you aware of that?

MR. ROGER:  I am aware of how it is recovered from the RPP customers, the regulated price plan customers.

MR. CASS:  Okay.  Are you aware that the IESO has an annual case before this Board like the OPA's case, in which its revenue requirement is considered and its fee is considered?

MR. ROGER:  Yes, I am aware of that.

MR. CASS:  All right.  That fee is established in that case, the IESO's annual revenue requirement submission to the Board; it is not dealt with in a Hydro One proceeding, is it?

MR. ROGER:  That charge, no.  The export tariff charge was being dealt with at the Hydro One transmission proceeding.

MR. CASS:  Fair enough.

The fee that is addressed in the IESO's revenue requirement submission on an annual basis by this Board is a single volumetric fee, charged in the same manner to export and domestic volumes.  Right?

MR. ROGER:  My understanding, the export customers pay the 0.2 cents a kilowatt-hour as the export tariff fee.

MR. CASS:  Can I ask you to give an undertaking to check the IESO's revenue requirement submission, its most recent revenue requirement submission, and confirm for me that, in fact, the IESO has a volumetric fee calculated in a similar manner to the OPA's fee, and that in fact it is the same volumetric fee for both export and domestic volumes?

MR. RODGER:  Just to clarify, would we also include the reference to the Hydro One rates case when this IESO export issue was determined so we have a complete picture?

MR. SOMMERVILLE:  I think that is right.  I think just for clarification of this aspect of the evidence, give that an undertaking number.

MR. MILLAR:  J2.2.
UNDERTAKING NO. J2.2:  TO CHECK THE IESO'S MOST RECENT REVENUE REQUIREMENT SUBMISSION AND THE HYDRO ONE RATES CASE AND CONFIRM IESO HAS A VOLUMETRIC FEE CALCULATED IN A SIMILAR MANNER TO THE OPA'S FEE AND THAT IT IS THE SAME VOLUMETRIC FEE FOR BOTH EXPORT AND DOMESTIC VOLUMES.

MR. SOMMERVILLE:  Thank you.

MR. CASS:  Might I just ask the panel generally, then, in preparing the evidence, did you look at all at the IESO revenue requirement submissions?  I believe there have been probably at least ten of them, just going from memory.

MR. TODD:  We did not review those.  The OPA's responsibilities are quite different and they're quite different than system operators generally.  We did not consider that, frankly, to be a relevant precedent.

MR. CASS:  In fact, the OPA's responsibilities are quite unique, are they not?

MR. TODD:  Exactly.  As the Concentric evidence indicated, I mean, the OPA is a very unique entity, and, therefore, we considered it appropriate to essentially use first principles to look at the appropriate treatment of the OPA fees.

MR. CASS:  Yes.  But I am trying to understand why you would consider an organization with broad-based responsibilities like the IESO not to be a precedent, and yet you think that the OPA is somehow a precedent for electricity transmitters and distributors.

MR. TODD:  No.  What I was suggesting was that if the Board were to say that the Board considered it appropriate to reject the traditional approach to determining just and reasonable rates and used benefits, which could be used in any situation, as opposed to cost causality, that that would set a generic principled different approach.

MR. CASS:  Are you aware of the considerations that the Board took into account when it first approved the IESO's volumetric fee?

MR. TODD:  It did not involve a cost-allocation study.  It involved a different approach.  I am not aware of it using a benefits approach, per se.

This, as far as I am aware, is shall we say a unique debate, and the Board is being asked to make a decision based on principles, which it is going to have to do.

MR. CASS:  Yes.  But I am asking you specifically about your awareness with respect to the basis for the IESO's volumetric fee.

Now, my understanding is that evidence was filed by the IESO in support of the volumetric fee in one of its early cases.  Have you ever looked at that evidence?

MR. TODD:  I have not reviewed that evidence or the Board decisions on that matter.

MR. CASS:  All right.  But that evidence is approximately ten years old, and the Board's determination of the fee for the IESO has not established a precedent that has wreaked havoc with rate regulation of electricity transmitters and distributors, has it?

MR. TODD:  I would agree with that.

MR. CASS:  Thank you.  Now, I think you indicate in your evidence - I am not sure which of you this would be - but to do the cost-allocation study that you are talking about, maybe not the starting point, but a starting point is to identify which customers impose costs; is that right?

MR. ROGER:  That is usually the way you would do a cost-allocation study, try to identify cost causality.

MR. CASS:  And as I think you have indicated in your - both in your evidence and in an answer to an interrogatory, that that step of identifying which customers impose costs could well mean sub-groups of domestic customers.  Fair enough?

MR. ROGER:  That's fair.

MR. CASS:  And to the extent that sub-groups of domestic customers are identified in this cost-allocation study, then the applicant, in this case the OPA, would then have to perform functionalization, classification and allocation of costs among these sub-groups of domestic customers.  Am I right?

MR. TODD:  If the OPA chose to approach it that way, or if the Board directed them to approach it that way, yes.

MR. CASS:  Well, sorry.  I am just following up on your evidence, Mr. Todd and Mr. Roger, about a cost-allocation study, and I thought this was what you were saying as to how a cost-allocation study would proceed, and Mr. Roger seemed to be confirming that, that it would proceed on this basis of identifying which customers impose costs, which may well result in sub-groups of domestic customers.

MR. TODD:  But you started with the statement which went beyond our evidence, which was an assumption of sub-groups.

All we have said is that at the present time there is a proposal, and the past practice has been there have been de facto two classes of customers, domestic or Ontario, and export, and they're going to be treated as one and they have been treated differently in the past.

And all we have suggested is that those two categories could be looked at from a cost allocation perspective, since there is a change being proposed by the OPA.

MR. CASS:  Well --


MR. TODD:  We have not suggested they go beyond that and start creating sub-classes within the existing Ontario class.

MR. CASS:  Have you not said that a preliminary step in a cost-allocation study is defining customer classes?

MR. TODD:  Yes.  But we have not said what the result of that preliminary step would be.  The step may be that there is Ontario and export only.

MR. CASS:  So your idea is that the OPA would do this cost-allocation study and just define export and domestic, and, as a result, this cost-allocation study would only work to the advantage, if I can say, put it that way -- would only work for the favour of your client?

MR. TODD:  No.  What we have said is currently there are two classes.  If you are going to change the treatment of one of those classes, we're suggesting a cost allocation should look at that issue specifically.

If they were to undertake a full cost-allocation study, there may be other parties.  There may be themselves.  The expert they retained to assist them may consider that as appropriate and define other classes.

There is a process methodology that is used in cost allocation to define classes.  Are they different?  Are they sufficiently different?  Is it appropriate, as a matter of principle, to define different classes, or should they all be treated the same way?

We have not looked at that issue.  Therefore, we cannot say whether or not it would be appropriate to define sub-classes of the Ontario category.

MR. CASS:  Well, you said if they were to undertake a full cost-allocation study.  Maybe I should just try to make it clear.

Are you saying it should be a full cost-allocation study or not?

MR. TODD:  If you undertake a cost-allocation study, when I say "full", it just means you start with the principles and you do it correctly.

I don't think that the OPA would bring an inappropriate or incomplete cost-allocation study before the Board.  What "full" implies, it would be a matter of the expertise of undertaking cost allocation.

MR. CASS:  Yes.  Well, I wasn't asking you to comment on what the OPA would do.

You used the words "if a full cost-allocation study was done", and I am just trying to understand.

It is your recommendation to the Board that there must be a full cost-allocation study.  Am I right?

MR. TODD:  If we're saying the same thing when you say "full", yes.

MR. CASS:  If the outcome of that study is that sub-groups of domestic customers are identified, then there would be this process of functionalization, classification and allocation; right?

MR. TODD:  If, yes.

MR. CASS:  Right.  And then as a result of that, if there are sub-groups of domestic customers, there would potentially be differential fees for different groups of domestic customers; right?

MR. TODD:  First of all, let's be clear, because I think in the interrogatory process there was probably some confusion, in that if we're talking customers, we're talking customers in the sense of people who pay usage fees to the OPA; right?  We would not be talking customers of the -- customers of the OPA, if we wanted to put it that way.

So we're not talking industrial versus residential, and so on, that type of customer class, because they don't pay -- they're not directly charged a fee which appears in the bill of the -- they're not directly customers of the OPA; right?  Fees go through the distributors to most end-use customers.

So when we're talking cost allocation, we're talking cost allocation of the entities that are paying fees to the OPA.  So on that basis, yes, you would have to identify appropriate customer classes.

MR. CASS:  And to the extent that there are differential -- were differential fees resulting from this process, these would have to be determined by the OPA and then subject to review and debate in front of this Board; am I right?

MR. TODD:  That's correct.

MR. CASS:  And then to the extent that there were these differential fees, then these would have to somehow be recovered by the IESO through a process that it would need to implement, to be able to recover the OPA's fee on a differential basis; am I right?

MR. TODD:  In principle, you are correct.

MR. CASS:  Right.  And somehow the IESO, through the LDCs that bill customers, would have to have a process for taking into account differential fees as among groups of domestic customers, right?

MR. TODD:  To whatever the proposal they end up with, taking into account the full set of regulatory principles, which includes understandability, simplicity, reasonableness in terms of the level in which you carry out the cost allocation and the rate design and so on.  Yes.

MR. CASS:  Okay.  And that was a very good segue to where I wanted to go next, which was to take you to those regulatory principles.

In fact, I think you referred to them in examination-in-chief and they're in your evidence.

The three fundamental rate design principles which you are relying on are full cost recovery, fairness and efficiency; right?

MR. TODD:  Yes.  Those are the OEB direction in the rate design review, which simplified the Bonbright -- full set of Bonbright principles, and identified that in the Board's view, those three encompassed the full set of Bonbright principles.

MR. CASS:  Right.  Thank you.

So I think if I take that point any farther, I am just going to descend into argument.

If I might just have a moment?  Thank you.

Thank you, Panel, just a couple of more questions.

I know what you've said, Mr. Todd, about what fairness means to you, and of course we can argue about that, because we've -- at least I think we have got some agreement on what the fundamental principles are, but I did just want to pursue the fairness with you a little more.

It was your evidence, I believe, that the cost causality comes in through the fairness part of these three fundamental principles.  So I would like to pursue with you, does that mean, then, that any organization -- such as the IESO, for example, where you said you have never seen a cost causality study -- does that mean their rates are -- sorry, their fees -- I have fallen into the trap myself -- their fees are unfair, in your view?

MR. TODD:  No.  There cannot be -- there cannot be a determination that they're fair or not fair, without doing a review.

So the absence of review does not mean they're unfair.  It may well have been that there was a, shall we say, a thought experiment done, that said at a high level:  We think that this is roughly the result that would come out of the cost-allocation study.  I don't know.

If, in effect, there is one class of customer -- remember the first step of a cost allocation exercise, to identify customer classes -- if they have actually gone through the thought process to say it is one class of customers, therefore we have one usage fee, that would be sufficient.

MR. CASS:  Sorry.  I am just intrigued by your answer.

You referred to a thought experiment.  Are you suggesting that the Board's approval of the OPA's fees for approximately 10 years now are a thought experiment?

MR. SOMMERVILLE:  I think you mean IESO fees.

MR. CASS:  I'm sorry.  IESO's fees.  I apologize, Mr. Chair.  Thank you.

MR. TODD:  What happens, particularly in cost allocation, is that typically the level of detail in which a cost-allocation study is done is driven by requests by parties.

You have seen, Mr. Cass, you have seen yourself – through, shall we say, Enbridge over the years, the cost allocation gets more and more refined as people identify ways to be more refined about it.

If everybody's comfortable with a very, shall we say, superficial look at it, that says one fee is good enough, and if all parties agree that is good enough, that is considered to be just and reasonable, and the Board may accept it.

But then it becomes an issue, then people drill down and start saying:  Let's look at it more carefully.

MR. CASS:  You used the example of a gas distributor, which is intriguing to me, because it certainly leads in the same direction of my concern, which is where cost allocation ultimately goes once one starts down that road.

If I remember correctly, in gas utility cases a number of years ago -- I assume your recollection would go back as far as mine -- cost allocation and rate design were a big enough issue to be like a phase 2 of the gas utility rate cases.  Do you recall that?

Phase 1 was establishing the revenue requirement.  Phase 2 was all about cost allocation and rate design, wasn't it?

MR. TODD:  That's correct.

MR. CASS:  Right.  So it can be a major proposition, right?

MR. TODD:  I think what you're saying is that in order to have just and reasonable rates and treat customers fairly, can be -- can involve some effort.  Absolutely true.

MR. CASS:  So I am just trying to wrap up here, to come back to my question, then, about the IESO.  And I will get the name right this time.

We have no evidence here, no suggestion that the IESO has a cost-allocation study.

Are you saying, then, that that means one can't determine whether the rates are fair or unfair, because there is no cost-allocation study?

MR. TODD:  No.  I would say that there is only one aspect that determines fairness, and that is the Board decision.  By definition, if the Board has determined that the rates are just and reasonable, they are just and reasonable.  It has taken into account all of the considerations it considers relevant.

If it does not consider a cost-allocation study to be necessary to make a decision on just -- these rates are just and reasonable, or fees, then that is sufficient.

MR. CASS:  Thank you.

Those are my questions, Mr. Chair.

MR. SOMMERVILLE:  Thank you.

Who is interested in cross-examining this panel?  Mr. Beauchamp?  Mr. Buonaguro?  Mr. Rubenstein?  I just need a "yes" or "no" at this stage.  Mr. Faye?  Mr. Faye?

MR. FAYE:  Yes.

MR. SOMMERVILLE:  How many minutes do you think you will be?

MR. FAYE:  No more than ten, Mr. Chair.

MR. SOMMERVILLE:  And Mr. Poch, you have one question, I think?

MR. POCH:  My question will take 30 seconds, and hopefully the answer the same.

MR. SOMMERVILLE:  And Mr. Millar?

MR. MILLAR:  No.

MR. SOMMERVILLE:  And to date, Mr. Rodger, in terms of redirect?  Do you have -- I am just trying to -- the Board has a commitment that we could probably stretch for a few minutes, and I think it would be advantageous if we could finish this panel so long as we don't have prolix cross-examination looking at us.

So I think we will continue, and... I may ask Board Staff to perhaps --


MS. TAYLOR:  I need five minutes.  I need five minutes.

MR. SOMMERVILLE:  Board will stand down for five minutes, and then we will reconvene to finish the cross-10o

--- Recess taken at 12:10 p.m.

--- On resuming at 12:12 p.m.


MR. SOMMERVILLE:  Thank you.  Please be seated.

Mr. Rubenstein.

MR. RUBENSTEIN:  Actually, during the break, after reviewing the evidence, I have no questions.

MR. SOMMERVILLE:  That is unforgivable.

[Laughter]

MR. SOMMERVILLE:  Mr. Faye.
Cross-Examination by Mr. Faye:

MR. FAYE:  Thank you, Mr. Chair.

Panel, I just want to clarify a couple of things I think I heard, and I want to make sure I heard it right.

In your evidence and cross-examination responses, you referred consistently to export customers as the ones who would bear this cost.

I wonder if you intended that.  How do you expect that the exporter will be able to flow that additional burden through to an export customer?

MR. ROGER:  Actually, what I meant was exporters, not export customers.

So people that export power would bear that.  Like, Hydro Québec Energy Marketing would be one.  Manitoba Hydro would be another one, for example.  That is what we meant.

MR. FAYE:  Okay, thank you.

At various places in your evidence, you said that it is not common, or maybe it is even stricter.  It is uncommon for regulators to have extended the concept of benefit as a substitute or an additional factor to consider in coming to just and reasonable rates or fees.

But it didn't sound to me like it never happens.  Could you comment a little bit on that?

MR. TODD:  My most intimate knowledge is across Canada.  I cannot think of any cases where there's been, shall we say, a benefit-based cost-allocation study, should we say.

Benefits are considered in rate design processes.  An example would be interruptible rates.  They would have a higher -- typically have a higher revenue-to-cost ratio than firm rates.

There are many jurisdictions in the US and around the rest of the world, and there are a huge variation in approaches to rate regulation.  We have done international surveys, not on this particular issue, but I have yet to find a regulatory concept that is not being done somewhere by somebody.

But it is, shall we say, unusual in my experience.

MR. FAYE:  Okay.  Following along from that, I think what I heard you say is that the basis of causation is the imposition of costs?

MR. TODD:  Yes.  We refer to it as cost causality, who causes the costs.  You're looking for an attribution of the driver.  What are the cost drivers?

MR. FAYE:  Now, would it offend any regulatory principles, that you are aware of, if the understanding of cost causality included not just the imposition of costs, but a predictable byproduct of the actions taken by an agency?

MR. TODD:  Well, there are -- in the literature, there is discussion of joint products, in the sense of byproducts, where an activity serves two purposes at once.

And that is where you use different kind of allocators to allocate the costs to them both.  Essentially, the concept there is that -- let's take the example we're talking about in this particular case.

If the work that is done would be required if you only had export customers, and the same work required if you only had Ontario customers, then you would allocate those costs out proportionally to both.

If what you have is that the work, that there would be nothing done if you only had export customers -- conceptually that can't happen, really, but all of it is required for Ontario customers.  That is I think what you're referring to, the byproduct situation.  That is sort of analogous to an interruptible scenario.

You have the facilities.  You have the capacity for the firm customers as a byproduct, in a sense, is what you're referring to.  There is some capacity, spare capacity, there in most hours to serve interruptible customers.  There is a recognition that there's, shall we say, a benefit to the interruptible customers.

I am not aware of any circumstance where an interruptible customer is charged the same rate as a firm customer, but different jurisdictions have different views of how much of a saving the interruptible customer should have.

MR. FAYE:  Okay.  Then just to clarify -- that was very close to the answer that I was looking for.

There are some actions by agencies like the OPA that have unintended consequences.  There are unintended benefits, and those ones can see falling into a different basket than those that, once you look at what the OPA is doing, you can pretty much predict that there is going to be some benefits there that cannot be avoided.  They didn't set out to produce that benefit, but you can certainly predict it is going to happen.

Do you see a distinction between those two cases, predictable and unintended?

MR. TODD:  I think we're getting into some fine lines.  But one of the common comments about cost allocation is that it is more an art than a science.  There is a lot of judgment applied.

So I think what you are leading down to is that one would have to look at the specific situation, specific circumstances, and make judgments.

Any cost allocation expert would do that advising the OPA.  The Board would view that.  People may comment on it, and the Board's judgment in a particular case would rule the day.

MR. FAYE:  Okay.  You heard the exchange that various of us have had with Mr. Farmer about this concept that procuring generation resources constitutes an advantage to exports.

I think I have heard you say that you agree with that.  It does constitute an advantage, but it doesn't necessarily mean that they should be charged any fee for it.  Is that a correct characterization?

MR. TODD:  Yes.  And I have tried to use -- to give it some substance, I tried to use the analogy of interruptible.  The fact that we put in capacity for firm customers means that there is spare capacity most hours for interruptible customers.  It is the same concept.

MR. FAYE:  Okay.  That leads me to the next question, and that is:  In a situation where the OPA has sort of a chronic overestimation of demand, so that you know that there is firm power available, exporters -- in your opinion, do exporters manage to attract a higher price for firm power than for interruptible power?

MR. TODD:  Well, firm power, by definition, would have a higher value than interruptible power.

MR. FAYE:  Okay.  And my last question is:  Throughout your testimony, it sounds like you don't object to some sort of a fee.  You just object to it being the same fee as Ontario customers pay; is that right?

MR. TODD:  That's right.  Our preliminary analysis, which is contained in the evidence, suggests that there are costs which would be attributable to, recoverable from, exporters.  When we say export customers, it is exporters as customers of the OPA.

But not all functional activities relate to the exporters.

MR. FAYE:  Could you make an estimate of how much that fee would be?

MR. TODD:  The initial evidence does contain a rough calculation of that, just to say that it is -- would be significantly lower than the proposed fee.

MR. FAYE:  I'm sorry, I don't have the evidence in front of me.

MR. TODD:  Mr. Roger is flipping to it right now.

MR. ROGER:  I think in our evidence, on page 13, section 4, "Estimate of Cost Causality Principle Applied to OPA's 2011 Revenue Requirement".

So we're saying there that "export customers could be allocated" -- I am reading on line 15:
"...8.5%, (12.9/152.6), of the cost related to transmission planning, which would be $6.070M identified for objective #1."


Of the OPA application.

MR. FAYE:  And that is the sum total that you think would be reasonable?

MR. ROGER:  That's right.

MR. FAYE:  Okay, thank you.  That is all of my questions.

MR. SOMMERVILLE:  Mr. Poch.
Cross-Examination by Mr. Poch:


MR. POCH:  Thank you, Mr. Chair.

Mr. Todd, you were here for the exchange I had with Mr. Farmer about the potential for price reduction benefits for the export market?

MR. TODD:  Yes.

MR. POCH:  And you heard the follow-up from the Panel where the point was made that HOEP and the price export market pays may be -- well, likely are two different things; right?

MR. ROGER:  Correct.

MR. POCH:  A follow-on question from that.

Would you agree that export contracts, first of all, the specifics of them tend to be secret, but would it nevertheless be your expectation that those contracts will tend to reflect the parties' expectations of where HOEP is headed on average over time?

MR. TODD:  Sorry, in export contracts, you're saying or --


MR. POCH:  Yes.

MR. TODD:  Yes, because that is the price -- the alternative to a contract is to pay the HOEP.

MR. POCH:  Right.  So you would expect that the contracts would –- the parties would have regard to the -- where they think the HOEP is headed, and in addition there would be some allocation of the risk from time to time, in the spot market?

MR. TODD:  Yes.  I mean, the normal expectation in pricing in markets is that there is a, shall we say, a cost to risk mitigation, to avoidance of risk, and other than that, it's -- the price would reflect market expectations.

MR. POCH:  Thank you very much.

MR. SOMMERVILLE:  Mr. Beauchamp?

MR. BEAUCHAMP:  If I could ask for the Panel's indulgence, I just have two very quick follow-up questions that have come up.

MR. SOMMERVILLE:  We will hold you to that.
Cross-Examination by Mr. Beauchamp:


MR. BEAUCHAMP:  Okay.  I will just ask the panel, Mr. Cass and Mr. Coyne have both explained in their questions and in their evidence that the OPA is a unique organization; that has come up repeatedly.

But in your opinion, is it not true that numerous organizations, be they utilities or not, share similar functions and responsibilities, be it contract generation, system planning, conservation, et cetera?  There are a large number of organizations out there that share these functions and responsibilities; that's fair to say?

MR. TODD:  Yes.  I think what you're saying is that none of the functions are unique.  The package that the OPA has is a unique way of packaging those functions.

MR. BEAUCHAMP:  That is a fair way to say that, absolutely.

Then my second question:  While I don't mean to speak for Mr. Cass, it seemed to me that he was inferring that undertaking, through his line of questioning, that a cost causality study would be a sort of very large, cumbersome, complicated process.

Perhaps you could speak to this; one, whether you think a cost causality study would actually be that complicated to undertake, and two, maybe you could reiterate your concerns with not doing a cost causality study.

MR. TODD:  First of all, I would be very happy to undertake a cost-allocation study for the OPA at a very reasonable price.

[Laughter]

MR. TODD:  And secondly, my general view is that to make decisions in a position of ignorance is not appropriate, and therefore undertaking a study provides a reference point, which, through the rate design process, allows you to ensure and be comfortable that you are making a decision that is fair in terms of the treatment of different categories of users.

MR. BEAUCHAMP:  Thank you.

MR. SOMMERVILLE:  Thank you.

Redirect, Mr. Rodger?
Re-Examination by Mr. Rodger:

MR. RODGER:  Just one question, Mr. Todd.

When you had an exchange with Mr. Faye and he took you to your evidence on page 13 where you did kind of a down and dirty allocation, is this your recommendation to the Board, that they adopt this?  Or do you have another recommendation?

MR. TODD:  Those numbers were undertaken without working with the OPA.  Therefore, you know, it is quite at a disadvantage to actually come up with those numbers.

What we were trying to indicate is the approach that could be taken.  And even without working with the OPA, we are able to come up with a rough indicator, which suggests the most important thing to suggest is that the result would be something significantly different than just a flat usage fee.

MR. RODGER:  So I just wanted to clarify that you haven't changed your earlier testimony, that your recommendation to the Board is to send it back to the OPA for a study and to not approve the rate this year.

MR. TODD:  That's correct.  We have not changed the recommendation.

MR. RODGER:  Thank you, sir.

MR. SOMMERVILLE:  Thank you very much.

That concludes the evidence from this panel.  The panel is excused.  Thank you very much.  That's been very helpful.

We will reconvene this afternoon at 1:30.  Thank you.

--- Luncheon recess taken at 12:26 p.m.

--- On resuming at 1:36 p.m.

MR. SOMMERVILLE:
Thank you very much.  Please be seated.


Good afternoon, everyone.  We are going to commence the conservation and demand management portion of the proceeding.  Are there any preliminary matters, Mr. Cass?


MR. CASS:  No, sir.  Thank you.


MR. SOMMERVILLE:  It is the Panel's intention to hear the cross-examination of Pollution Probe this afternoon, and then we will adjourn until Thursday for the balance of cross-examination on this topic and to the conclusion of the proceeding, in fact, except for argument.


And I would like parties to put their minds to form of argument and timing of argument, so that on Thursday morning we could have a conversation about that, if that is suitable to the parties.  Thank you.  Mr. Alexander?


MR. CASS:  Excuse me --


MR. SOMMERVILLE:  I beg your pardon.  It is your panel, Mr. Cass.


MR. CASS:  It's all right.  Perhaps I might first introduce the panel, and then have them sworn, and then I will have a few questions.


Mr. Gabriele has returned for this panel.  We have two new people who will need to be sworn.  Julia McNally is sitting next to Mr. Gabriele.  She is director market transformation at the OPA, and beside her is Bryan Icyk.  He is contracts manager, LDC.


If Ms. McNally and Mr. Icyk could come forward and be sworn, please?


MR. SOMMERVILLE:  Ms. McNally is also recently sworn, so...

ONTARIO POWER AUTHORITY - PANEL 3


Terry Gabriel, Previously Sworn


Bryan Icyk, Sworn


Julia McNally, Affirmed

Examination-In-Chief by Mr. Cass:

MR. CASS:  This panel of course will be addressing the evidence with respect to the OPA's strategic objective number 2.  Ms. McNally, if I could start with you, are there any corrections to that evidence?


MS. McNALLY:  Yes.  My apologies.  Yes, we have one correction to make to the evidence, and that is a correction to be made at Exhibit I, tab 4, 1, which is one of the interrogatories in response to Pollution Probe.


And, in particular, we have a correction to make to attachment 1, page 5 and 6, and I believe that the corrected document has been circulated.


MR. MILLAR:  Mr. Chair, would you like us to give that an exhibit number?


MR. SOMMERVILLE:  Yes, please.


MR. MILLAR:  Sorry, what was the evidentiary reference?


MS. McNALLY:  It is Exhibit I, tab 4 -- sorry Exhibit I-41, attachment 1, and it is at -- it is replacing page 5 and 6 of the existing document.


MR. MILLAR:  That will be Exhibit K2.2.

EXHIBIT NO. K2.2:  REPLACEMENT FOR EXHIBIT I-4-1, ATTACHMENT 1, PAGES 5 AND 6

MR. SOMMERVILLE:  Thank you.


MS. McNALLY:  And, Panel, in reviewing our evidence, we noticed a few errors, so we have corrected them in the document.


They are largely transposition errors and omissions, and you will see that they are bolded in the document.  So then it is a number of numbers were corrected, and they are bolded.


In addition, we removed two lines that were in the previous version, lines 75 and lines 76 on page 6.  Those were deleted from the table.


MR. SOMMERVILLE:  Thank you.


MS. McNALLY:  Those are the only corrections to the evidence.


MR. CASS:  Thank you.  Ms. McNally, could I ask you next whether you can adopt the OPA's evidence and answers to interrogatories in respect of strategic objective number 2?


MS. McNALLY:  Yes, I can adopt the evidence and the interrogatories.


MR. CASS:  Third, the OPA recently filed an update to the organization chart that appears at Exhibit A, tab 4, schedule 1.


Can you comment on that, please, for the Board?


MS. McNALLY:  Yes.  And you will see it is at page 4 of 7 at Exhibit A4.1.  You will see that we have updated the org chart for the conservation division.


MR. SOMMERVILLE:  You can carry on.  Thank you.


MS. McNALLY:  Oh, thank you.  You will see that we have a new organizational structure.  This was introduced in April of this year, and what we've done is we've created a new organizational structure that is aligned with the focus for 2011, which is on program rollout, program management and monitoring.


So we've created four divisions.  So you will see on the organization chart we have -- Andrew Pride of course is our vice president and the leader of our group.


We have a new position -- all of the positions, all of the structures are new.  We have an operations division with Guy Raffaele as director, and that group is responsible for procurement and management of contracts.  So we are seeking to consolidate all of the contractual management into one group.


Second, we have my new position, director of market transformation, and that group is focussed on market transformation and regulatory matters and really responsible for the longer-term strategy, focussed on innovation, looking for next generation programs, policies and technologies.


We have a new business development group led by Sean Brady, and this is really kinds of the crux of our new organizational structure, so we are outward focussed working directly with customers and supply chain.


And then we have a new division, evaluation and awareness, led by Sorana Ionescu.  So those are our four main groups.


We also have a group, part of Andrew's conservation office -- sorry, Andrew Pride's conservation office, which is focussed on strategy and reporting and is led by Raegan Bunker.


You will notice on this org chart a fifth director, director of transition, Vipin Prasad, and that is a transitional position while we move from the old org structure to the new one, and Mr. Prasad will be retiring from the organization at the end of this month.


MR. CASS:  Thank you, Ms. McNally.  Now, finally, Green Energy Coalition filed evidence of Mr. Neme in this proceeding.  I won't ask you to comment on the entirety of that evidence, but are there particular areas that you would like to highlight from that evidence by way of some comments to the Board?


MS. McNALLY:  Yes.  Thank you.


And as Mr. Cass noted, I am not going to comment on the whole document, but I wanted to raise four issues, in particular, to provide some clarification on.


And those four issues are:  First, clarifying the language around targets and forecasts; second, looking at the issue of achieving and exceeding the 2015 targets; third, looking at the issue of roles, the role of codes and standards; and, fourth addressing EM&V process.


So let me start with the first issue, and that is clarifying language around targets and forecast, and here I am really looking at pages 4 and 7 of Mr. Neme's evidence.


And what I want to do is talk about -- the OPA has two separate but overlapping targets that are issued in directives.  So there is LDC targets and there is the Supply Mix Directive.  I want to deal with both of those, but before I get into that, I think it worth clarifying some issues around nomenclature.


So let me start with language.  At page 4 of Mr. Neme's evidence - and, I apologize, I am not sure what the exhibit number is on this.


MR. POCH:  I think it is L2.1, Mr. Chairman.

MR. SOMMERVILLE:  I think actually K2.1.

MR. POCH:  It was printed up as K2.1, and Board Staff subsequently advised me this series would be L, but maybe we could get some clarification on that.

MR. SOMMERVILLE:  I beg your pardon.

MR. MILLAR:  It is probably an L, but I will confirm that.

MR. SOMMERVILLE:  Thank you.

MS. McNALLY:  So if I can take you to page 4 of Mr. Neme's evidence, which may be L2.1, there is a table at the top of page 4 that is labelled:  "OPA Estimated Incremental Annual Savings."

And just to say the OPA doesn't use that language.  That is equivalent to what we refer at the OPA to incremental savings.

So rather than incremental annual, we refer to those as incremental savings.

And we -- when we're referring to incremental savings, what we're talking about are first-year savings.

Then the second concept on table 2, again page 4, there is a title, table titled:  "OPA Estimated Cumulative Persisting Annual Savings."

We used the expression "annual" as the equivalent to that, and so annual savings are first-year savings plus any persisting savings from previous years.

And then the third concept that is -- that the OPA uses and is raised in Mr. Neme's evidence is at page 7.  And there is -- page 7 of Mr. Neme's evidence, under paragraph 1 -- in the middle of the page is a paragraph numbered 1, called:  "Consistency with Industry Terminology."

And in that paragraph, he talks about total lifetime savings.  Total lifetime savings are not exactly equivalent, but are similar to OPA's concept of cumulative savings.

In OPA's nomenclature, cumulative savings refers to annual savings summed up over a given period of time.  So you could sum them up over a lifetime or a shorter period, and in our case we're looking at cumulative savings over the period of the LDC program.

And I will get into that more shortly.

MR. SOMMERVILLE:  That is 2011 to 2014?

MS. McNALLY:  That's correct.

So again, just to summarize, the OPA has three concepts: incremental, which are first-year savings; annual, which are first-year savings plus persisting from previous years; and cumulative savings, which are annual savings summed up over a defined period of time.

So what I want to do, then, as I mentioned, is address the two separate but overlapping targets that the OPA has been issued in directives, and those two separate targets are the LDC targets for the period of 2011 to 2014, and the Supply Mix Directive targets for the period 2011 to 2030.

So I want to turn first to the LDC targets.  And those are set out in two directives, one April 23rd, 2010, which was issued to the OPA, and second, the March 31st, 2010 directive that was issued to the OEB.

And those directives are in the OPA's material at Exhibit A-5-1, and page...

I will first take you to the April 23rd directive, which is at page 13 of 21, so Exhibit A-5-1, page 13 of 21.

And in taking you to the directive, what I want to do is just explain to you where the target is given and what the target means.

Now, I don't believe we have included the OEB directive in our materials.  I apologize.  So I will just take you through the directive to the OPA.

And in particular, what I want to do is draw your attention to page 1 of that directive, to the bottom of page 1, where the Minister sets out the directive, and it is at the very bottom of the page, actually, the last sentence:

"...and to ensure the total of the CDM targets established for all LDCs are equal to 1,330 megawatts of provincial peak and 6,000 gigawatt-hours of electricity consumption over a four-year period beginning January 1st, 2011."

So it's similar, the original directive is -- the directive to the OEB March 31st.  And what that says – here, I apologize, we don't have it.  But it is quoted in Mr. Neme's evidence at page 3, second-to-last paragraph:

"That the LDC targets in aggregate are equal to 1,330 megawatts persisting at the end of a four-year period, and 6,000 gigawatt-hours of reduced electricity consumption accumulated over the four-year period."

MR. POCH:  Mr. Chairman, just to assist, that could be -- a copy of that could be found in our compilation, K1.2, at page 13.

MR. SOMMERVILLE:  Thank you.

MS. McNALLY:  So these two directives, then, set out the targets, which are an annual megawatt target and a cumulative energy target of 6,000 gigawatt-hours.  So again, that is cumulative.  As I indicated earlier, that's the sums of the annual over the four-year period.

And it was based then -- given this 6,000 gigawatt-hour cumulative target, the OPA, then, along with the LDCs, built the LDC delivery model, designed the programs and derived the budget of $1.4 billion for the delivery of 1,330 megawatts persisting at the end of 2014, and a cumulative 6,000 gigawatt target.

And this is certainly the understanding the LDCs have of the targets, and the one that they have used to develop their strategies.

MS. TAYLOR:  Just before you go on, can I just -- for my own edification and clarification.

So when you call it -- the OEB directive -- as persisting of the 1,330, and you're saying that is annual, but that was because it would be the first-year savings and the last of the four years, plus the persistence from the previous three; is that correct?

MS. McNALLY:  That's correct.  That's correct.

MS. TAYLOR:  Okay.

MS. McNALLY:  And then I guess let me just, sorry, just set some context here.

So the -- an issue was raised in Mr. Neme's evidence about whether or not the 6,000 gigawatt-hour target is annual or cumulative, and Mr. Neme suggests perhaps it should be annual, and our evidence is that it is a cumulative target.

And again, the LDC model, the programs have been designed, the budget designed, based on a cumulative target, not an annual target.  If the target was interpreted to be 6,000 annual -- which would be the amount, Ms. Taylor, as you just indicated, the amount in that year -- it would result in a need for significant additional efforts and resources to achieve it.

So that was one set of targets.

The other set of targets that we have are the supply mix targets.  And those are set out in the February 17th, 2011 Supply Mix Directive, which is at the same tab of our material, of the OPA's material, so Exhibit A-5-1.  And that can be found -- my apologies.  It is A5.5, page 1 of 5.

And here at page 1 of this directive, it sets out that the targets are -- and here I will just look at the targets to the end of 2015 -- are 4,550 megawatts and 13 terawatt-hours by the end of 2015.  So I am now looking at page 1 of 5, second-to-last paragraph.

And I really only have two comments here.  The first is that this target, in contrast to the LDC target, is an annual target.  So it is -- and I think there is no disagreement with Mr. Neme on this.

So by 2015, we are directed to achieve 13 terawatt-hours of annual.  So that's new for 2015, plus persisting.

So, again, just to summarize that, the LDC targets -- the energy target is a cumulative target, and also just to highlight it is at the end-use level.  And the Supply Mix Directive is an annual target, and those numbers are at the generator level.

And the Supply Mix Directive of course is the higher level directive, and the LDC targets will feed into and help us meet the Supply Mix Directive.

So I just wanted to set that stage a little bit.  I have no doubt we will probably return to this issue over the course of the day and Thursday.

So there were three other issues that I wanted to address.  The second issue relates to achieving and exceeding the 2015 targets, and this is an issue that is discussed at page 5 of Mr. Neme's evidence -- or, rather, it is raised first at page 5, and then it is dealt with at the bottom of 6 and 7.

And I want to address this in two ways.  First, I am going to touch on looking at achieving and exceeding in the context of the IPSP, but I will only do that at a very high level, since of course that is not the content of this proceeding.  Second, I will touch briefly on our current activities to exceed and accelerate the target.

So, first, in the IPSP, as part of the IPSP development, we are developing a plan to meet and exceed the targets where it is cost-effective and feasible as we have been directed to do.

As you heard in evidence from Mr. Farmer yesterday, on Friday, May 6th the OPA announced the beginning of the consultation on the IPSP, which begins with a session -- a kick-off session on May 17th.  And during those consultations, we will be discussing this issue with our stakeholders.

As I mentioned, our plan is to comply with the directive, and we will be relying on a variety of tools and actors to achieve these goals, including LDC-delivered programs, OPA-delivered programs, code standards and rate structures.

So that's the IPSP angle to it.  Of course we're not waiting for the IPSP to work on achieving our targets, to meeting and exceeding them.

We have -- I want to make four comments on this starting in the context of we have -- and the process of rolling out a new suite of programs to help us achieve our targets.  So the first thing to note about those programs, and particularly the LDC programs, is that they include a performance incentive as part of the architecture of the programs.

And that's a performance incentive that will be managed by the OEB, but -- so that there is within the architecture of the LDC programs an incentive to exceed the targets.  So that is the first thing that is in play to help Ontario meet and exceed the targets.

The second piece I think is the new organizational structure that the OPA has introduced.  As I mentioned, we have introduced the new customer-facing org structure.  The goal of that org structure is to allow us to meet and achieve our results, while building strong relationships with customers in the supply chain and innovating for next generation program and policy.

So this new org structure is the second aspect of helping us to meet and exceed our goals.  In addition, as part of our new org structure, we're also developing a new change management process to allow the OPA to monitor progress to targets, and then respond to the information we're achieving in our monitoring to work on our programs, to manage and adjust them as necessary.

So we're developing a process to allow us to meet and exceed, and then I think the final piece is that in this new org structure we have a renewed and expanded emphasis on innovation, and that falls within the market transformation group.

So in that group, we're going to be looking at researching, testing new programs, policies and technologies that will help Ontario meet and exceed the goals.

So as I said, we're doing work in the IPSP on this issue, but we are not waiting for the IPSP.  We have a number of activities in play right now to help us meet and exceed.

So that was the second bundle of issues I wanted to address.

The next issue I want to address is the role of codes and standards.  Here I am referring to page 6 of Mr. Neme's evidence, Exhibit L2.1.

And, in particular, there is a second paragraph on the page that deals with codes and standards.  So the OPA has always seen codes and standards as a crucial tool to achieving our conservation targets and to achieving and creating a culture of conservation in Ontario.  There is lots of evidence on the importance of codes and standards, their efficacy and their cost-effectiveness, both from a social perspective, as well as from a ratepayer perspective.

So the OPA has been working on codes and standards for many years.  In addition, we have been instructed in the February 17th directive -- that, again, is the Supply Mix Directive at A5.5.  We have been directed in that directive, at page 2, the top paragraph, to consider the implementation of codes, standards, regulations and other initiatives into the process.

So we have been doing that.  We have been instructed to do that.

There will be a forecast on the impact of codes and standards in the IPSP.  Now, in forecasting the impact of codes and standards, the OPA relies on both provincial and federal standards.  So if you look at Mr. Neme's evidence, he raises some questions about whether we look at Ontario or federal.

So, again, when we're analyzing codes and standards, we look at both federal and provincial standards.  Both apply to Canada -- or both apply to Ontario.

And there are a number of reasons we look at them, one of which is that those standards that are regulated, particularly the equipment standards, they're a result of shared work between the province and the federal government and between utilities.

So, together, provinces' utilities participate in the standards development process, fund the development of standards, work with NRCan, who is one of the main regulators, to support their regulation process through research, through programs.

So it is really a joint effort.  On the equipment standard side -- and of course the building code is -- Ontario has its own building code, but also Ontario participates at the national level in building code standards.

So we count both federal and provincial standards that are promulgated.  And for the purposes of the IPSP, based on the directive, we count codes and standards that are passed in 2005 and later.

Now, if the OPA were only to count incremental codes and standards or codes and standards passed only by Ontario, not by the federal government, it would require significant additional investment in conservation programs to make up the targets.

So I think we believe that there is good reason to count the whole package, but certainly if we didn't, it would be a significant hit to the cost of the programs.

So, as I mentioned, we are in the midst of doing the work for the IPSP.  We have done the lion's share of the analysis, and we are in the process now of refining our analysis.  So that was the third topic I wanted to touch on.

I am going to switch gears a little bit, and the last topic is our evaluation process.  And this is dealt with at page 9 of Mr. Neme's evidence.

And here, really what I just wanted to provide, a little bit more clarification about our process and really to provide you with an understanding of how rigorous and independent our EM&V process is, and that we believe that it is a strong and good process.

So our process was -- we began to work on it in 2006.  The OPA has always recognized the vital importance of an independent EM&V process, and as a result of that, we have used, always, independent third-party experts to conduct our evaluations.  So they're not done in-house; we contract with expert independent evaluators.

The evaluations are conducted according to protocols which are published, and the most recent update of those protocols was posted publicly March of this year.

The OPA is in the process of establishing an expert panel to review our protocols.  This is being done in light of the new complexity introduced by the tier 1, tier 2 and tier 3 programs.  It was felt that having a number of different programs delivered by different agencies would create more complexity, in terms of evaluating the effectiveness of our programs, and we wanted to make sure that we do this well and that we're protecting ratepayer value.

So we are introducing an expert panel that will help provide advice, to ensure that we are evaluating the programs in a robust, rigorous and independent way.

And I think those were the main comments that I wanted to make in opening, and we'll be happy to answer any other questions arising from Mr. Neme's evidence.  As Mr. Cass mentioned, this wasn't an exhaustive response to it, but I just wanted to highlight a few issues that I thought were worth raising for the Panel.

MR. CASS:  Thank you, Ms. McNally.

That is the examination-in-chief of the panel, Mr. Chair.  Thank you.

MR. SOMMERVILLE:  Thank you.

Mr. Alexander?
Cross-Examination by Mr. Alexander:


MR. ALEXANDER:  Thank you, Mr. Chair.

Before I begin, one thing that you will need is a copy of the Pollution Probe cross-examination reference book.  I believe Board Staff has your copies.

For the reference of the Board while this is getting passed up, this was circulated by e-mail yesterday.  It consists of a couple of documents from the Board's website, as well as a couple of documents that are on the record already in this proceeding.

MR. SOMMERVILLE:  Thank you.

MR. ALEXANDER:  And I would ask that it be marked as an exhibit.

MR. MILLAR:  Exhibit 2.3, the Pollution Probe cross-examination reference book.
EXHIBIT NO. K2.3:  POLLUTION PROBE CROSS-EXAMINATION REFERENCE BOOK.

MR. ALEXANDER:  Good afternoon, panel.  My name is Basil Alexander, and I will be asking you questions today on behalf of Pollution Probe, and with me is Jack Gibbons.

There are two areas that I will be exploring with you, and the first one is regarding incentives with respect to conservation.

So I believe I handed out prior to my -- earlier today the Pollution Probe cross-examination reference book, which has been marked as Exhibit K2.3.

Do you have copies of that?

MS. McNALLY:  Yes, we do.  Thank you.

MR. ALEXANDER:  So I will just direct my questions to the panel, and I will leave it to the panel to determine which is the best person to answer the questions as we go.  It seems to be the most efficient way to do these kind of things.

If I could take you to tab 1 of the -- of Exhibit K2.3; do you have that?

MS. McNALLY:  Yes, I do.  Thank you.

MR. ALEXANDER:  And you will see that is a copy of the Board's Decision and Order in EB-2010-0215 and EB-2010-0216, that amended all of the electricity distributor licences; correct?

MS. McNALLY:  Yes, that's correct.

MR. ALEXANDER:  And if I take you to page 6 of the reference book, which is appendix A to that decision and order, this is the CDM targets that have been set by the Board with respect to the annual peak demand savings targets in megawatts and the cumulative energy savings targets in gigawatt-hours for each of Ontario's LDCs; correct?

MS. McNALLY:  Yes, that's correct.

MR. ALEXANDER:  And then if I take you to tab 2 of Pollution Probe's cross-examination reference book, Exhibit K2.3; do you have that?

MS. McNALLY:  Yes, we are with you.

MR. ALEXANDER:  And what you've got there is an excerpt from the Board's Conservation and Demand Management Code for Electricity Distributors, issued September 16th, 2010.

And if I flip the page to page 9 of the cross-examination reference book, you've got appendix D, which is the performance incentive calculation; correct?

MS. McNALLY:  Yes, that's correct.

MR. ALEXANDER:  So just looking at this, my understanding is -- and the way this works is that LDCs are eligible to receive performance incentives when they exceed 80 percent of their targets; correct?

MS. McNALLY:  Yes, that appears to be range 1.

MR. ALEXANDER:  And then the rest of the table details how the rest of the performance incentives works for the rest of the ranges; correct?

MS. McNALLY:  Yes, that's correct.

MR. ALEXANDER:  Now, if I take you to page 3 of the Pollution Probe cross-examination reference book, Exhibit K2.3, you will have an excerpt from the master CDM program agreement which was produced in this proceeding in response to a GEC interrogatory, and the material was produced as part of Exhibit -- tab I, schedule -– sorry, Exhibit I, tab 2, schedule 4, attachment 1.

If I take you to the page which is excerpted here, which is page 11 of the cross-examination reference book and page 91 of the attachment to the exhibit; do you have that?

MS. McNALLY:  Yes, I do.

MR. ALEXANDER:  This describes the OPA's cost efficiency incentive; correct?

MS. McNALLY:  That's correct.  It is the cost efficiency incentive that is part of the master agreement between the LDCs and the OPA.

MR. ALEXANDER:  So as I understand it, the OPA provides LDCs with funding for the delivery of its CDM programs through a two-part formula.

So the first part is the program administration budget, or PAB.

Now as I understand it, this is a fixed budget for the delivery of OPA programs, OPA CDM programs; is that correct?

MS. McNALLY:  Yes.  The PAB is the fixed budget.

MR. ALEXANDER:  So could you describe the costs that are covered by the PAB?

MS. McNALLY:  The PAB covers such costs as --administration and marketing are the two key costs -- program administration and marketing, sorry.  Program administration and local LDC marketing is covered in the PAB.

MR. ALEXANDER:  So it is basically overhead costs; is that fair?

MS. McNALLY:  That's correct.

MR. ALEXANDER:  And are there any other costs that are covered?  I just want to get as full an answer as possible, to give you an opportunity, in case there's anything --


MS. McNALLY:  Those are the key.  I don't believe that is an exhaustive list, but those are the key.

MR. ALEXANDER:  What else would be included, if that is not an exhaustive list?

MS. McNALLY:  Just a moment.  We are going to check the master agreement to see if there is any...

MR. ICYK:  So the definition of program administration budget is contained in the master agreement "Definitions" section, which can be found in I-2-4, attachment 1, on page 70 and 71.

MR. ALEXANDER:  I am just reading here, and it refers to another schedule and the various expenses.

I am just looking for a general summary of what is the key –- like, what are the other components that are included.  Obviously we have the two key ones, but I am getting a general idea of what it is.

MS. McNALLY:  Yeah, I think if you -- again, if you -- as Mr. Icyk took us to the evidence, if you start at the program administration definition, and that takes us also to the definition LDC eligible program expense.

So if you flip to page 66 of 97 of the master agreement, LDC eligible program administration expenses are set out, and it includes expenses that
"are incurred after the Effective Date and are directly related to a Registered CDM Program."

So, sorry, here I am reading from the definitions of the master agreement.

So I guess the bottom line is we don't have -- there isn't an exhaustive list of what is in the PAB.  It is a general definition that includes expenses that are directly related to a registered CDM program.

The two big ones are program administration and marketing, but we don't have an exhaustive list.

MR. ALEXANDER:  Are there typical other expenses you see in these kind of things?

MS. McNALLY:  As I said, these are the key ones, program administration and marketing.

MR. SOMMERVILLE:  I think you have an answer, Mr. Alexander.

MR. ALEXANDER:  Is it possible for you to provide us with the PABs for each of Ontario's LDCs or the cumulative PAB for all of Ontario?  And what I am looking for is the dollar value.

MS. McNALLY:  That's not information that we have right here.  Certainly the master agreement in Schedule A-5 includes the schedule for paying out the master -- the PAB, but we don't, today, have that kind of information.

MR. ALEXANDER:  Would you be willing to provide an undertaking to provide me with the dollar values?

MS. McNALLY:  I think we can provide an undertaking, subject to any confidentiality issues.

MR. MILLAR:  J2.3.
UNDERTAKING NO. J2.3:  TO PROVIDE RESPECTIVE PAB BUDGETS FOR EACH OF THE ONTARIO UTILITIES.

MR. SOMMERVILLE:  That's the PAB -- respective PAB budgets for each of the Ontario utilities?

MS. McNALLY:  Yes, just of course subject to confidentiality and subject to the LDCs being registered to deliver the programs, obviously.  If they haven't signed up for the programs, they don't have a PAB budget.

MR. SOMMERVILLE:  Signed PABs.

MS. McNALLY:  Signed PABs, subject to confidentiality.

MR. ALEXANDER:  So if I can move on, the second part of the funding formula, as I understand it, there is a variable component that varies with the number of participants; correct?

MS. McNALLY:  That's correct.

MR. ALEXANDER:  Can you describe the types of costs that are normally covered in that budget?

MS. McNALLY:  The variable component typically covers the program incentives, and then if the program is giving out widgets, it covers the cost of the widgets; so in the case of the peaksaver, the cost of the load control devices.

MR. ALEXANDER:  And, again, I am not asking for a comprehensive list, but are there other costs that are typically included, or are those the key ones or...

MR. SOMMERVILLE:  Mr. Alexander, I don't want to be difficult about this, but it this is the kind of information that could have been asked in an interrogatory where we would have that information provided in written form already, rather than wasting hearing time sorting it through.

MR. ALEXANDER:  I am just going to -- I think that is as far as I am going to go on this.  All I am asking for is what is in -- I am just asking for the typical things that they encounter.

MR. SOMMERVILLE:  Just to caution for next time.

MR. POCH:  Mr. Chairman, I think it is important for me to mention for the Board's assistance here we did in fact ask an interrogatory for the master agreement schedule, and so on, and so that was provided.  So we didn't have an opportunity to follow up on interrogatories.

And reproduced in my cross materials at page 21 is the program admin budget material they provided, and it is blank.  So in this case, while I certainly take your caution, sir, it was a fruitless effort.

MR. SOMMERVILLE:  Fair enough.  Thank you.

MS. McNALLY:  So, Mr. Alexander, just to -- and, Panel, to take you to the master agreement again, at page 69 to 97, we have participant-based funding amount, and that provides the definition of that.

MR. ALEXANDER:  I think, again, I am not so concerned about the definition.  I am just looking for the typical expenses, if there are other typical expenses you see in this.  That is all I am looking for.  And if you are not able to provide that, I am happy to move on.

MS. McNALLY:  Yes.  So just on page 12 of the master agreement, we define participant incentive.  But, again, the general variable costs are measures and incentives, as a general rule.

MR. ALEXANDER:  So you should still be at tab 3 of the Pollution Probe cross-examination reference book at the page 11 of Exhibit K2.3 at the cost efficiency incentive.  Do you still have that open?

MS. McNALLY:  Yes, I do.

MR. ALEXANDER:  And I am just looking at the formulas that are talked about here, which are summarized at the table at the bottom.

And from my understanding of this, if an LDC doesn't spend all of its PAB or its program administration budget, it can keep part of its under-spending as a profit bonus?

MS. McNALLY:  Yes, that's correct, as an incentive, not as profit.

MR. ALEXANDER:  But it is a bonus to the utility as an incentive; correct?

MS. McNALLY:  Yes.  As the title suggests, we have introduced a cost efficiency incentive to encourage LDCs to be efficient in the delivery as a way of protecting ratepayers in this.

So as I mentioned earlier, there are two incentives working here.  There is the OEB-managed incentive, the performance incentive to drive LDCs to exceed and accelerate, and then the contract includes an efficiency incentive to ensure prudent use of ratepayer funds.

So we are achieving two key goals here through the two different incentive mechanisms.

MR. ALEXANDER:  I think you are getting a little ahead of me of where I'm going to go, but I will start with this incentive right now.

So as I understand it, then, based on the table, obviously if they spend 95 to 100 percent, they get to keep 60 percent, and then if they spend between 80 and 95 percent, they get to keep 80 percent; correct?

MS. McNALLY:  That's correct.

MR. ALEXANDER:  That would be of what is -- obviously that wouldn't be the entire budget.  That would be the unspent amount; correct?

MS. McNALLY:  That's right.  It says eligible to retain 60 percent of the difference of PAB budget less actual spend.

MR. ALEXANDER:  So would an LDC be eligible to receive the OPA's cost efficiency incentive, even if it fails to achieve the megawatt- or gigawatt-hour CDM targets established by the Board?

MS. McNALLY:  So if I can, in answering that, draw the Board's attention to the master agreement, which addresses this issue?

Here I would like to take you to page 19, section 4.5, and this sets out situations in which an incentive would be provided.

And here -- so I would like to draw your attention to the bottom of page 19, section 4.5 of the master agreement, which says that A cost efficiency incentive shall be issued provided that, (a), there has been "no LDC Event of Default."  And particularly I want to draw your attention to, in addition to (a), to (c):
~"the LDC has used Commercially Reasonable Efforts to achieve the Electricity Savings Target and the Peak Demand Savings Target for such registered CDM program."

And the efficiency incentive is paid if there is no default and if the LDC has used commercially reasonable efforts to achieve the targets.

MR. ALEXANDER:  So as I understand it, it is only commercially reasonable efforts that are required.  It is not something that is tied to them actually achieving the targets?

MS. McNALLY:  That's right.  It is not to the target, but it is to commercially reasonable efforts to achieve the target, and that is a defined term and that is in the -- let me find it.

Of course any term that is bolded in the master agreement is defined in the appendix.  Commercially reasonable has been defined as:
"means all efforts which may be required to enable a Person, directly or indirectly, to satisfy, consummate, complete or achieve a condition..."


So it is true that it isn't simply the targets, but this is pretty strong.

So they have to take -- means all efforts required to meet the targets.  I think we were trying to be reasonable in setting it out.  So it is a requirement to undertake all commercially reasonable -- so in addition to that, accompanying this, supporting this, the master agreement also includes a process to monitor results, and then to take steps to remediate, if there has been a lag in achieving results.

And so that is at page 32 of the master agreement, section 7.3 under program administration spending and monitoring.  So this sets up the architecture here, bottom of the page, section A.  It's a process to review, audit the amounts of PAB that are being spent, their verified or unverified peak demand savings, achievement of milestones.

Then section B on page 33 sets out a process to develop remediation plans.

So I guess, again, taking a step back, the incentive only gets paid out if the LDCs are taking commercially reasonable efforts to achieve their targets, and the contract includes a provision for monitoring achievement of targets and spend and a remediation plan, so that we have a provision both to monitor, but also to take steps to ensure the LDCs are on track.

MR. ALEXANDER:  And I think my point, though, is that it sounds like they can still get paid even if they don't achieve the target.

MS. McNALLY:  As long as they've met the requirements of -- they have to meet the requirements set out in 4.5 in order to get the efficiency incentive.

MR. ALEXANDER:  Right.  And I think your point is that they have to just take best efforts, ultimately when it is said and done, but there is not a requirement for them to actually meet the target.

MS. McNALLY:  That would be correct.  But again, we have provisions to monitor that and to take steps to intervene, and support the LDCs in achieving their targets.

MR. ALEXANDER:  So if I can take you back to tab 2 of the Pollution Probe cross-examination reference book, which is, again, the appendix D to the conservation -- the CDM Code for Electricity Distributors by the Board; do you have that?

MS. McNALLY:  Yes, I do.  Thank you.

MR. ALEXANDER:  So at page 9, just looking at the table that is discussed here in terms of the materials that are here in terms of the performance incentive calculations, LDCs would be eligible for bonuses or profit bonuses, they would be eligible for bonuses if they exceed their minimum Board-established CDM targets; correct?

MS. McNALLY:  Certainly, yes.  That's...

I guess and -- I agree with you, but of course, this incentive is managed by the OEB, not the OPA.  So this isn't ours to administer.

MR. ALEXANDER:  That's fair enough.

MS. McNALLY:  So in responding to you, I am simply reading the same document you have, and I am not privy to any additional information, as it is not our incentive to manage.

MR. ALEXANDER:  That's fair enough.

But the cost efficiency incentive provides the LDCs with a bonus for under-spending of their program administration budgets as part of the cost efficiency incentive; correct?

MS. McNALLY:  Right.  So as I mentioned earlier, the architecture of the LDC programs is seeking to achieve two simultaneous goals.

One is to meet and exceed our targets, and the second is to ensure ratepayer value.

So the architecture includes two incentives, one a performance incentive administered by the Board, and the second is a cost efficiency incentive that is part of the contractual structure.

MR. ALEXANDER:  So I think you are going to where I would like to go, and I think the point is there's two competing incentives that are at play at this point.  And I think you just stated that.

MR. CASS:  Sorry, Mr. Alexander, I did not hear her use the word "competing".  That was your word.  Perhaps...

MR. ALEXANDER:  I think the point is there are two incentives that are interacting in the conservation area at this point.

MS. McNALLY:  Certainly there are two incentives, supporting two goals.

MR. ALEXANDER:  And so we need to understand how these two incentives interact together in terms of the overall incentive that would be provided to a distributor regarding conservation; correct?

MS. McNALLY:  Sorry, you may have to repeat that question.

MR. ALEXANDER:  We need to understand how these two incentives interact in order to understand the overall incentive to a distributor regarding conservation; correct?

MS. McNALLY:  I think certainly the OPA is content that we have -- that a structure has been created that has two incentives that are meeting two goals.

MR. ALEXANDER:  I understand that.  But I think the point is, is when you are looking at whether or not the conservation goals are being achieved, we have to look at how these two incentives interact with respect to the conservation programs and the effects that it is going to have over the long term.

MS. McNALLY:  I think that is fair.  And the architecture of the program, we believe, has addressed this issue.  So again, we have the, as I said, two goals -- meet and exceeds the targets, prudent use of ratepayer monies -- two incentives, and as we talked about with the efficiency incentive, it's linked to the targets through section 4.5, with the requirement that in order to get paid the efficiency incentive, the LDC has to use commercially reasonable efforts, and then in addition the contract includes an ability, as I mentioned, at 7.3, to monitor program spending and performance and to make remediation plans.

So certainly it is the OPA's position that we have two incentive structures and that they have been appropriately aligned through the architecture of the program and the contract.

MR. ALEXANDER:  I understand that is your position, which we may disagree with in argument.

But I think where we're -- I think what I am focussing on is that we have two financial incentives at play, and we need to understand how these two interact, in order to understand the potential impact and the incentives that the LDC has with respect to their conservation programs and what they're going to be doing.

And I think that is fair; correct?

MS. McNALLY:  I have no comment on that in addition to my comments already to the Panel about the steps we've taken to connect the incentives.

MR. ALEXANDER:  So what I am trying to understand is once the minimum –- sorry, let me try that again.

Once the minimum CDM target has been met by an LDC, and everything else is being equal, LDCs would not have a financial incentive to spend any more of their budget instead of doing more CDM because of the cost efficiency incentive; isn't that possible?

MS. McNALLY:  So I guess I am just going to probably take the Panel back to 4.5, that in order to get the efficiency incentive, LDCs have to use commercially reasonable efforts.

This is a four-year contract, to 2014.  In our view, it binds the LDCs to take commercially reasonable efforts throughout the period of the program.

We have the ability, again, to monitor performance and to take remediation plans if we feel that the LDCs are not taking commercially reasonable efforts and seeking to achieve their goals.

In addition, of course, the performance -- the master agreement is only about the province-wide programs, but the performance incentive applies to the combined effort of province-wide programs, as well as Board-approved programs.

MR. ALEXANDER:  I am going to try to make this a little bit more concrete.

The Board provides an incentive in order to exceed its CDM targets, and that is detailed at tab 2 of the Pollution Probe cross-examination reference book.  And that is provided in -- that's provided on the basis of an incentive based on cents per kilowatt-hour and dollars per kilowatt; correct?

MS. McNALLY:  Yes, that's...

MR. ALEXANDER:  So what I'm trying to understand is whether or not -- what I am trying to understand is the similar incentive that the OPA provides through the cost efficiency incentive, as to whether or not the cost efficiency incentive -- if you were to establish -- if you were to convert the amounts into the same units, is that going to be greater than the Board incentive to do further CDM?

[Witness panel confers]

MR. ALEXANDER:  And it may not be in all circumstances.  It may be in certain circumstances, because the Board incentive obviously varies, depending on the performance tier and the percentage, right?

So obviously if you are in range 1 and you are up to 100 percent, the performance incentive is 30 cents per kilowatt-hour and $13.50 per kilowatt.

Then you get into the next range, and it is a different incentive that is at play.  It is 45 cents per kilowatt-hour and $20.25 per kilowatt.

So this is where I am trying to understand what's the cost efficiency incentive on the other side, because that's what I am trying to understand, is whether or not they're going to be -- whether or not one would outweigh the other.

[Witness panel confers]


MS. McNALLY:  Again, I think I am going to go back to the architecture of the program.

We have two incentives incenting both efficient use of ratepayer funds and exceeding targets.  We believe we -- it is up to the LDCs.  The LDCs have an obligation under the licence to achieve their targets, on the one hand.

On the other hand, we have set up a contractual obligation for the LDCs to take all commercially reasonable efforts to achieve their targets.

This is an ongoing relationship between the LDCs and the OPA, certainly on the province-wide programs, where we will be working closely with the LDCs to support them on meeting and exceeding their targets.  And, in our view, both the OPA and LDCs have a shared interest in meeting and exceeding targets.

So really what we have created is an architecture for a partnership to work on exceeding the targets in a cost-effective way.

MR. ALEXANDER:  I think where I am focussing on is they met the targets.  They met the 100 percent.  Are there circumstances above 100 percent where the financial incentive for cost savings would be greater than the financial incentive provided by the Board to conduct more CDM?  Is there any circumstance where that happens?

MS. McNALLY:  To the best of my knowledge, we haven't crunched numbers like that, because we haven't thought it was relevant.  Again, I go back to we have an architecture that we think strikes an appropriate balance between efficiency and meeting and exceeding the goals.

MR. ALEXANDER:  Is it possible for you to crunch the numbers?  Can we get an undertaking to do that?

MS. McNALLY:  We take the position it is not necessary, that we have an architecture and we've got -- for an ongoing relationship.

MR. ALEXANDER:  Well, I understand that is your position in terms of the ongoing relationship, but what I want to be able to do and what I am asking for is to actually do the comparison and see.  Given the financial incentives of the Board and given the incentives -- the cost efficiency incentive of the OPA, is there any circumstance where -- one, whereby the OPA cost efficiency incentive, when you crunch the numbers, ends up being greater than the incentive that is provided by the Board to create -- to do -- for an LDC to do more CDM?

MR. CASS:  Mr. Chair, we have been around and around the same circle a number of times.

In my submission, Ms. McNally has done her very best to explain the way these programs have been set up to address the concern that has been raised.

The notion now is to come up with some numbers, notwithstanding that the evidence of Ms. McNally is that the contracts and the programs have been set up to deal with this concern.

Now, in my submission, the number is not helpful based on what Ms. McNally has said.  The facts are on the record.

If Pollution Probe wants to make some argument that what Ms. McNally has said is wrong or is not in the contract or the contract says something else, that is open to them.  But she has indicated why, based on the contract, this concern that has been raised should not be a concern and should not be a relevant matter for the Board to concern itself with.

MR. SOMMERVILLE:  Mr. Alexander.

MR. ALEXANDER:  What we're concerned about is:  Are the financial incentives perverse?  Do we have a financial incentive that is being provided by the cost efficiency incentive that is -- that would run counter to the Board incentive to do more CDM?

What we're trying to do is we're trying to find that out, and that was the question for the undertaking to actually get that info.

MR. SOMMERVILLE:  That question is not really in scope.

What we're dealing with here is the revenue requirement for OPA, and that part of the budget that would fuel the incentives falls outside of the envelope that we're dealing with.

Can you bring your question within the scope of the -- of what we're dealing with?  We are not dealing with the flow of incentive money.  We are not dealing with program money in this case.  We are only dealing with the resourcing issues, the revenue requirement and expenditure plan for the administration, if you like, of the OPA.  So that is my concern with your question.

MR. ALEXANDER:  And I think I would take the Board back to the issues list, where issue 2.0, the question is building -- the last part of it is, "building capability and enable partners to achieve targets and contribute to a culture of conservation in Ontario", as well as the Board's issues decision.

MR. SOMMERVILLE:  Let me help.  The way you can characterize this is in terms of the efficiency of the operation and whether there are cross-purposes operating here so that there is an expenditure of resources that are misplaced, that they are -- that there may be a contradiction somehow in how the organization is operating.

That is how this may be relevant in the overall scheme of what we're actually considering here.  We are not considering program spending.  We are only considering the efficiency, effectiveness, appropriateness of the expenditure and revenue requirement plan for the organization for 2011.

MR. ALEXANDER:  And I think the cross-purposes issue is the one that I am focussing on.

MR. SOMMERVILLE:  Okay.  In which case let me suggest that what you may want to do, in order to address the question that you are raising, is to actually, as part of - as part of argument, establish a mathematical construct that would -- that may create the effect that you are talking about.

Is that not suitable?

MR. ALEXANDER:  I think our concern is we don't have the information that is available.  So that is why we are asking for the information.  And then once we've got it, we can deal with that.

MR. SOMMERVILLE:  As far as we know, there are no LDC plans that are actually in operation at this stage, that it is LDC approved plans or -- and in terms of actual budgetary experience of the organization, to actually know how -- it seems to me the question you are asking is essentially a mathematical question, that there comes a point -- there comes a tipping point within this situation -- there may come a tipping point within the situation where it is more attractive for the LDC to cease expenditures, having already achieved the one incentive kind of payment, and to continue would sacrifice some portion.

I think that is what you are getting at, and that is a mathematical question.

Mr. Buonaguro?

MR. BUONAGURO:  Thank you.  Just to try to be helpful, I know in the Toronto Hydro CDM case, we have on the record their PAB budget and their CDM targets, which means you could fill out the appendix D performance incentive calculation, assuming that they meet the different targets, and see whether incentives fall, and then at the same time you could take the PAB budget and calculate 80 percent and what the incentive would be.

So you could do an example of Toronto Hydro, for example, just to show how the incentives compare against one another, and that is on the record in another proceeding.

MR. SOMMERVILLE:  Yes.

MR. ALEXANDER:  I think our concern is we don't have the information at the moment, and that is what we're trying to get it to, to be able to do that.  We want to make sure that we can do this in a way that the numbers are agreeable to everyone.

MR. SOMMERVILLE:  Let us come back to this question as to producing some kind of an example.  You want a kind of live example as to how this might work.

The Board will consider how we might want to ask the parties to develop something like that and we will come back to this.

MR. ALEXANDER:  I would appreciate that.

MR. SOMMERVILLE:  Thank you.  Continue.

MR. ALEXANDER:  So I am going to move on to some high-level questions about the peaksaver program as my second area, just so you know where I am going for the second point.

As I understand it, peaksavers are a residential and small commercial load control program that helps the OPA reduce demand on summer peak days; correct?

MS. McNALLY:  That's correct.

MR. ALEXANDER:  And as I understand it, this program was first launched in 2006 by Toronto Hydro?

MS. McNALLY:  I am not up on the history of the program.  Certainly Toronto Hydro was one of the first to deliver the peaksaver program.  I believe Peaksaver is their brand.

MR. ALEXANDER:  But either way, it's been around for a while, is the point I was trying to get at?

MS. McNALLY:  Yes, that's correct.

MR. ALEXANDER:  Yes.  Do you know when peaksaver became an OPA program?

MS. McNALLY:  I believe, but I am not 100 percent sure, that it became an OPA program in 2007.

MR. ALEXANDER:  Well, again, it's been an OPA program for a while, I think is the point that I was getting at.

MS. McNALLY:  That's correct.

MR. ALEXANDER:  So if I could take you to tab 4 of the Pollution Probe cross-examination reference book, which has been marked as Exhibit K2.3, You should have the response to Pollution Probe Interrogatory No. 3, Exhibit I, tab 4, schedule 3.

Do you have that?

MS. McNALLY:  I do.

MR. ALEXANDER:  And just going by the bottom numbers, in terms of the totals of what was involved in 2010, according to table -- according to table 1, it would appear that 203,500 customers were enrolled in peaksaver.  There were 220,000 enrolled devices, and there was 3,052,000 potential customers at that point; fair?

MS. McNALLY:  That is a good summation of table 1.

MR. ALEXANDER:  And what type of devices were enrolled in the peaksaver program in 2010?

MS. McNALLY:  If I could take you to the next page of Pollution Probe evidence, in paragraph (b) of the answer it addresses this.

And so paragraph (b), page 13 of Pollution Probe's evidence, the second half, bottom half of the paragraph talks about:

"2011 to 2014 includes a broader eligible device list, including window air conditioners and pool pumps, which were not eligible in 2010."

So that...

MR. ALEXANDER:  Well...

MS. McNALLY:  As I understand it, what was included was air conditioners and hot water -- water heaters.

MR. ALEXANDER:  So air conditioners and hot water heaters were included in 2010?

MS. McNALLY:  Yes.

MR. ALEXANDER:  And was there anything else, or those were the two?

MS. McNALLY:  Subject to check, it is air conditioners and water heaters, both residential and small commercial, and then into the new program, adding on window air conditioners and pool pumps, so -- sorry central air conditioners and water heaters, and in this new program adding on window air conditioners and pool pumps.

MR. ALEXANDER:  So if I can take you back to the first page of the interrogatory, which is page 12 of the cross-examination reference book, just doing the math, it would appear that there were 203,500, and out of the three million potential customers, that would work out to about 6.7 percent.

Would you take that, subject to check?

MS. McNALLY:  Subject to check.  Unfortunately, my ability to do math is not that quick, so...

MR. ALEXANDER:  That is usually why I ask subject to check, and if there is a problem you can let me know later.

What I am trying to do is I am trying to figure out if I can do a similar percentage with respect to the number of devices that were enrolled for in 2010.

Obviously in part (b) of the next page, there is a number of 4.7 million in 2011 to 2014, but it has a broader number of devices.

So I am trying to get a sense of:  Is it around 6.7?  Is it -– like, what -- I am just trying to get a sense of what that is, if that's possible.

MS. McNALLY:  No.  We do not have that information here on the spot.

MR. ALEXANDER:  Is that something that you could provide in an undertaking?

It would be your best estimate, obviously, not your -- it wouldn't be --


MS. McNALLY:  I guess best estimate, best efforts.  So I am...

MR. MILLAR:  J2.4.  Mr. Alexander, are you satisfied with how the undertaking has been characterized?

MR. ALEXANDER:  I think it is basically what we're looking for is an estimate of the number of eligible devices, so that we can calculate the percentage of the enrolled devices, is what we're trying to do.

MR. MILLAR:  Thank you.
UNDERTAKING NO. J2.4:  to MAKE BEST EFFORTS TO PROVIDE NUMBER OF ELIGIBLE DEVICES IN 2010 AND NUMBER OF POTENTIAL CUSTOMERS.

MR. ALEXANDER:  In 2010, to be clear.  In 2010, to be clear.

MS. McNALLY:  I guess, just to clarify, so 2010, although I mean, that's -- the focus of this proceeding presumably is on 2011, and so you want historic?

MR. ALEXANDER:  We want the historic.  What we're doing is we're trying to do a comparison; right?

And the whole point is before it was eligible customers, whereas now we're moving to eligible devices.

So this is where we're trying to do a -- I am trying to get an apples-to-apples, oranges-to-oranges comparison.

Can I carry on or...

MS. McNALLY:  Yeah, again -- I will say again, best efforts.  The program was designed based on, as I understand it, based on customers before.  We are now moving to devices, so of course don't know exactly what information we've got.

MR. ALEXANDER:  Best estimate is all I am asking for.

MR. SOMMERVILLE:  The qualification is noted.

MR. ALEXANDER:  Yeah.

MR. CASS:  Just for clarity, through you, Mr. Chair.

Mr. Alexander, I don't think she is saying best estimate.  She is saying best estimate –- sorry, I don't think she is saying best estimate, she is saying best efforts, because she is not even sure what data the OPA is going to have to answer the question.

MR. ALEXANDER:  I am fine with that.  I am just trying to get a best number that we can get.

MR. SOMMERVILLE:  Thank you.

MR. ALEXANDER:  So if we go to the second page of the interrogatory, which is page 13 of the cross-examination reference book, and we look at part (c); do you have that?

MS. McNALLY:  Yes, I do.

MR. ALEXANDER:  So just looking at the OPA forecasts for residential load control participation as follows, for each of 2011 to 2014, I am guessing those are the additional -- the additional participation that would be occurring per year; correct?

MS. McNALLY:  Yes.  It is my understanding that these are new -- new participants in the program.

MR. ALEXANDER:  So just adding up the numbers for 2011 to 2014 for the residential direct load program, according to my calculations it is 247,500, which is handwritten there.

Can you take that, subject to check?

MS. McNALLY:  Yes.

MR. ALEXANDER:  And then similarly, if we look at the number for the small commercial direct load participation as follows, I presume it is the same thing, that that is the additional participation for that program?

MS. McNALLY:  Yes.  That is my understanding.

MR. ALEXANDER:  So again, just adding up the numbers for 2011 to 2014, my calculations indicate that it comes to 2,500, as indicated in the handwritten number.

Can you take that, subject to check?

MS. McNALLY:  Yes.

MR. ALEXANDER:  So if we just add up the three numbers, so if we go back to page 12, the circled number of 220,000 total enrolled devices, we add up the numbers for the -- that was in 2010.  Then we add up, on page 13 of the cross-examination reference book, the residential direct load participation program, the 247,500 and the 2,500, we get a total of 470,000.  And you see that in the handwriting at the bottom.

Can you take that, subject to check?

MS. McNALLY:  Yes, I can.

MR. ALEXANDER:  So taking the 470,000 devices total, and then dividing that by the 4.7 million total eligible devices in number (b), which is underlined, that would work out to, by 2014 the peaksaver annual number of enrolled devices will only be 10 percent of the total potential number.

Would you take that, subject to check?

MS. McNALLY:  That math I can do.

MR. ALEXANDER:  So what I am curious about is:  Is it possible for the OPA and LDCs to cost-effectively achieve significantly higher participation rates for peaksaver by 2014?

[Witness panel confers]

MS. McNALLY:  So what's been set out here certainly is the forecast for the program.  This is the result of work undertaken by an LDC/OPA working group over the last -- in 2010 continuing to today.

So this is their forecast of the program.

It -- I think certainly we've set out in page 13, section (b), that the universe of devices is 4.7 million.  So we've got a program forecast, but it is not a program cap.  And it is a program forecast that was developed by the working group based on discussion, program experience and other targeted research that was done.

MR. ALEXANDER:  No, I think my question was whether or not it would be possible to achieve significantly higher peaksaver participation rates by 2014.  I am not sure that answers the question.

MS. McNALLY:  So I am not in a position to do program design here.

What I can tell you is that a working group of LDCs and OPA worked together on the program design.

This is their program forecast based on their program experience and research.  And again, it is a forecast; it is not a cap.  And they're targeting the full 4.7 million universe of devices.

MR. ALEXANDER:  So we don't know what is the highest participation rate that could be cost effectively achieved.  We just don't know?

MS. McNALLY:  I didn't say we don't know.

Certainly in coming today, I wasn't prepared to go through the details of program design.  I was here today to talk about our work plan for 2011.

What I can tell you, again, about peaksaver is this was a program designed by LDCs and the OPA together.  This is their forecast for the program.  It is not a cap.  It is a forecast, and the program is targeting the universe of devices.

MR. ALEXANDER:  Now, as I understand it, the OPA don't provide the LDCs with funding to hire students to go door to door to sign up new peaksaver participants; is that fair?

MS. McNALLY:  Sorry, you need to repeat the question.

MR. ALEXANDER:  As I understand it, the OPA doesn't provide LDCs with funding to go -- to hire students to go door to door to hire additional peaksaver participants?

MS. McNALLY:  As I mentioned in response to an earlier question, the OPA provides a program administration budget, as well, which goes to the LDCs, and it is up to them to decide how to use their program administration budget.

And as we discussed earlier in looking at the definitions, the program administration budget -- I will just...

The program administration budget, the LDCs are permitted to use it for eligible program admin expenses, which, as we discussed, is broadly defined, and any expense directly related to a registered CDM program.

MR. ALEXANDER:  So what I am trying to understand is would that cost be eligible to be covered under the PAB or under the variable cost?

MS. McNALLY:  Again, I go back.  I can't comment on how LDCs will be using the money.  If it is directly related to a registered CDM program, then it would be covered.  Using students sounds like it is directly related, if that is part of their program administration.

It is up to the LDCs to decide the best way to administer their programs and do their local marketing.  The OPA felt that the LDCs are in the best position to decide how to do that and go at it their way.

MR. ALEXANDER:  Is the program administration budget based on the assumption that they could use students to do this kind of work?

MR. SOMMERVILLE:  Again, a question that is not really referable to the resourcing issue for OPA.  I understand your curiosity, but this may not be the venue to satisfy it.

How the PAB budget works and how it doesn't work is not really at issue here.  What is at issue are the resourcing and -- essentially resourcing aspects of OPA for the year 2011, not how the PAB budget operates and what is covered under it and what may not or can be, or that scope of...

MR. ALEXANDER:  I think subject to the Board's direction on the issue that they're taking under advisement, those would be my questions.

MR. SOMMERVILLE:  Let's take ten minutes and the Board will come back perhaps with some guidance on that subject.  So we will adjourn for ten minutes and then come back with perhaps some guidance on that subject.

MR. POCH:  Mr. Chair -- I'm sorry, Mr. Chair.  I'm sorry, Ms. Taylor, to have you up and down.

This was going to come up in the course of my cross-examination, and the only -- I think the additional point I was going to make, which may be germane to your considerations, is -- and I will ask -- I think it is only fair that the witness have an opportunity to comment if I have this wrong.

My understanding is that the safeguards that were spoken of that they have to use best efforts - I forget the exact phrase, reasonable commercial efforts, whatever - my read of the contract was that is to achieve the assigned targets.

And, therefore, in the situation that we're concerned about where they have reached their assigned target, and the question is of how do the incentives work, beyond that, my understanding is that safeguard would not be at play.  And I think that may be germane to how likely this is to be of any great concern.

MR. SOMMERVILLE:  As I was looking at the architecture of the question, that was certainly part of my thinking.

I will tell you what the Board is thinking about, is that the information required to answer this inquiry may well be on the record in another case.

And that may provide some clarity about how this -- these incentives may or can conceivably operate together, or perhaps in contradiction to each other.

So that is what we're going to explore and we hope to have some guidance on it.  We do understand that that question, as to whether best commercial efforts extends beyond the achievement of the core target, is a question for argument, but the mathematical question we will try to address.

So we will stand down for ten minutes and be back.

--- Recess taken at 3:03 p.m.

--- On resuming at 3:13 p.m.

MR. SOMMERVILLE:  Thank you very much.

The Board will provide, on or prior to Thursday, a hypothetical situation with a -- that actually happens to be based on a kind of real-life situation, that will allow the parties to kind of work through the scenarios and to determine if the -- how the incentives relate.

That incentive or that hypothetical would include a PAB budget, it will include targets, and that –- those, I think, are the key parameters that need to be worked with to see how the incentives work.

So that will allow the opportunity for you, Mr. Alexander, to develop that model.  You will have an opportunity -- and to deal with that in your argument.

Mr. Cass, you will have the opportunity for reply.

So I think that is the way we will handle that situation.

And Mr. Poch, we will try to have that as soon as we can for your examination, but that is the way we will handle this situation.

Are there any things arising from that?

So we will stand adjourned until Thursday morning at 9:30.  Thank you -- Mr. Cass?
Procedural Matters:


MR. CASS:  Yes.  Sorry Mr. Chair, since we are breaking now, it might be opportune for me to insert one comment that I have been biting my tongue on so far, with respect to the scope of the case.

As I think everyone would be aware, when the OPA provided its interrogatory responses, it submitted those with a covering letter, making very clear its view that a number of the responses, in the OPA's view, went beyond the scope of the case, but the OPA has tried to be helpful in providing information that it believes is not within the scope of the case.

In the same spirit, during this oral hearing I have tried not to take up inordinate amounts of hearing time arguing about scope.

I just wanted it to be clear that when we come to final argument, if there are matters that the OPA sees pursued in final argument that it continues to believe are out of scope, it certainly will raise it at that time.  I have tried to avoid taking up hearing time, but I just hope that the position is very clear that -- while the OPA is trying to be as helpful as it can within reasonable limits, it is not accepting that all of these matters raised in interrogatories are within the scope of the proceeding.

MR. SOMMERVILLE:  Thank you, Mr. Cass.

As has been clear from this afternoon, the Board is also concerned about ensuring that the scope is respected.

It is a rather narrow scope in this case.  It has to do with this revenue requirement and the expenditure plan.

It does not deal with program spending and the 97 percent of the OPA financial picture.

So we will continue to try to exercise discipline on that score.

That being said, we will adjourn until Thursday morning.  Thank you.

--- Whereupon the hearing adjourned at 3:17 p.m.
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