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Thursday, May 12, 2011

--- On commencing at 9:40 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.

Good morning.  This is the third day of the Board's proceeding EB-2010-0279.

Today we will be hearing further testimony with respect to the conservation and demand management issue on the Issues List.

I think, Mr. Poch, you are scheduled to go first.

Are there any preliminary matters?

MR. DeROSE:  Sorry, Mr. Chair, I just wanted to indicate I did review the record yesterday.  I saw your decision with respect to the production.  I just wanted to thank the Board for indicating that they would provide us with an opportunity to comment if we felt it necessary.

It is not necessary.  There are no further submissions on the topic, but I certainly did appreciate you allowing for that in my absence, so thank you very much.

MR. SOMMERVILLE:  Thank you, Mr. DeRose.

Mr. Poch?
ONTARIO POWER AUTHORITY – PANEL 3, RESUMED


Terry Gabriel, Previously Sworn


Bryan Icyk, Previously Sworn


Julia McNally, Previously Affirmed

Cross-Examination by Mr. Poch:


MR. POCH:  Thank you, Mr. Chairman, witnesses and Panel.

MR. SOMMERVILLE:  Sorry, just before we start -- and we will have a break this morning, but the Board has to break sharply at 12:30 today for the lunch break.

MR. POCH:  Hopefully I will be done by then, but if not, hit me with a hammer.

MR. SOMMERVILLE:  Thank you.

[Laughter]

MR. POCH:  Both because I've taken too long and because you need a break.

MR. SOMMERVILLE:  I'll need a break to go get the hammer, but thank you, Mr. Poch.

MR. POCH:  Don't worry.  Mr. Warren will take his cane out and pull me over.

Panel, I was just going to say, if you could have before you Exhibit K1.2, which is the GC cross materials, I think that will probably be, for the most part, all we need to refer to.

And I just want to start talking -- start with what your goals are on the CDM side.

First of all, turning to page 2 of our materials, I take it there's no dispute that you are directed to obtain 13 terawatt-hours of energy efficiency persisting in 2015, based on a 2005 baseline; correct?

MS. McNALLY:  That's correct, with the one correction that it's conservation, which is defined as energy efficiency, demand management, fuel-switching and small-scale customer-based generation.

MR. POCH:  All right.  And if you go to the next page, page 3, I had read the next paragraph as saying that the FIT and microFIT goals are excluded from that.

MS. McNALLY:  That's correct.

MR. POCH:  All right.  So there might be a little bit of -– some generation that simply displaces the need for grid power, but doesn't feed the grid, but I think we can agree most small-scale generation to this point is going to be microFIT and therefore is excluded from that?

MS. MCNALLY:  Yeah, so we would only be counting non-FIT microFIT behind the meter generation.

MR. POCH:  Right.  Which is likely to be a small number, I take it?

The benefits of the tariff are such that most people, if they can, would prefer to sell it to the grid, rather than use it to displace their own consumption?

MS. MCNALLY:  Yes, so I don't have the details here.  That's probably true as long as the FIT is in market, that many people would be pulled that way.

MR. POCH:  Okay.  Now, page 4 of our materials is the beginning of an excerpt from Mr. Neme's evidence, the evidence of the Energy Futures Group, which is filed in this proceeding.  And I think, again, I've got that page with a K on it.  I believe it's an L, 2.1, in fact, the number that's been assigned to it.

And if you could turn to page 5 of our materials, there you'll see in tables 1 and 2, Mr. Neme has gathered the numbers you have provided for, as he's phrased it, "Incremental Annual" and "Cumulative Persisting" energy savings for the period up to the end of 2014.


And that includes the LDC-delivered province-wide, the LDC-delivered Board-approved, the transmission-connected programs delivered by OPA or its contractors, and the savings persisting from other programs put in place since the baseline year, 2005, through to the beginning of 2011.

And he records at the bottom of table 2 that it reaches 5,589 gigawatt-hours.  Does that number conform with your understanding?

MR. ICYK:  So the values in table 1 and table 2 align with the numbers in our evidence, except for in 2011 OPA province-wide programs, the 519 gigawatt-hours.

MR. POCH:  Yes?

MR. ICYK:  That's all OPA-funded programs, so that would include, for example, the transmission-connected industrial accelerator and OPA-delivered demand response programs.  That is summed to 16, so it actually would be about 503 gigawatt-hours.

The values from '12 to '14 would align.

MR. POCH:  All right.  Thank you.

So the bottom line at the end of 2014 is correct, but how we got there is a little different.

MR. ICYK:  Well, in '12 to '14, it's correct.  In the year 2011, that 519 would be off slightly, and then that would have a trickle-down effect into the supplemental programs, if you use the same 9 percent, 91 percent, allocation.  The 51 becomes 50, give or take.

MR. POCH:  All right.  So basically, for the sake of our discussion, it might not be 5,589; it might be something like 5,500 and change?  Put it that way.

MR. ICYK:  It would be in that ballpark, yes.

MR. POCH:  All right.  Thank you.

Now, what I wanted to be clear about is that his conclusion is correct that the directive which calls for 6,000 terawatt-hours cumulatively over the period, that four-year period, for the OPA province-wide and supplemental LDC programs, in terms of what of that 6,000 will persist until the end of 2014, his conclusion is correct; it's in the range of 2,600 and change, let's say?

MR. ICYK:  So to clarify, the 2,600 and change, that would refer to the annual energy savings in 2014, and that aligns with the definition that Ms. McNally provided yesterday.

So if we were looking for a cumulative amount over the four years, in other words, accumulated over the four-year period, it would be significantly higher than the 2,600 and change.

MR. POCH:  Right.  And I'm just saying, in fulfillment of your directive, or the OEB's directive and your directive, which refers to 6,000 gigawatt-hours for the period for the LDC -- programs involving the LDCs, let's just call it that -- the way you've chosen to pursue to implement that directive in fact results in an estimated 2,600 and change gigawatt-hours persisting at the end of 2014?

MR. ICYK:  Yes, the annual energy savings in 2004.  That's correct.

MR. POCH:  All right.  And in fact, by 2015, if you did nothing in 2015, it would be a bit lower because some of those programs would be things like demand response, that although they contribute not much your energy, would have decayed already and not be around at the end of 2015, things with very short measure lives?

MR. ICYK:  So things like demand response that have one-year measure lives could be renewed in the following year, and energy saving could be achieved from that.

And at the same time, there could be new resources added in 2015 to achieve a higher level of annual savings.

MR. POCH:  Understood.  But if you could answer my question, which is:  If you did nothing more in 2015, just from this suite of programs, the efforts you've put in place now in your master agreement with the LDCs, and so on, in fact, the number would be lower than 2,658 at the end of 2015, because any of the items in there that have short measure lives could have decayed.  And moreover, as we concede from the difference between 2,658 and 6,000, there's an awful lot in there that has short measure lives.

MS. McNALLY:  So when we're looking at that 2,600 of annual energy, yes, with the persistence there would be some drop-off, but it's not likely that there would be any significant drop-off over one-year period, since we're looking at energy numbers, not capacity numbers.  The DR wouldn't be captured there.

So really, we're looking at energy efficiency here, and most of these things would have measure lives significantly longer than a year.  So you would see those numbers hanging on.

MR. POCH:  So the DR numbers would morph -- the decay, or rather, the short measure life is more of an issue for capacity results, rather than energy results, is your point.

MS. McNALLY:  Yeah, you would see the DR turns up in the capacity, primarily, not in our energy numbers, and that has a one-year persistence, so you need to renew that every year.

MR. POCH:  Okay.  Now, I just looked at the bottom line of table 2, and I saw that from 2013 to 2014 these annual numbers go up approximately 1.3 terawatt-hours, and with that in mind, if you could turn to page 6, at the bottom, Mr. Neme provides a ballpark estimate that -- or extrapolation of your -- of that growth rate and suggests, if nothing significantly changed, if you carried on with a similar -- renewed and carried on with a similar suite of programs, we might expect further growth in 2015 and you might be the range of 7 terawatt-hours from this -- these efforts at that point.

Is that -- obviously we're dealing with an extrapolation.  It's a ballpark.  Is that in your range of expectation?

MS. McNALLY:  As I indicated in our opening statement, so where I believe David Poch is going -- and it's certainly flagged by the title of the evidence at page 6, achieving 13 terawatt-hours of persistent savings in 2015.  So I assume that's where we're going here.

As I mentioned in our opening, as part of the Integrated Power System Plan, we are developing a plan to meet the target of 13 terawatt-hours in 2015.  That target will be met using a number of different resources.  It will include LDC programs, OPA direct programs, other parties' programs.  It will rely on existing resources, codes and standards, time-of-use pricing.  So we are looking at all of those tools to build the plan.

As was announced on Friday of last week, we have kicked off our consultation in the IPSP.  The first session will be on May 17th.  And I believe that the subsequent dates have now been announced and were posted yesterday.

So in the conservation part of that consultation, we will be going into some detail on the proposed plan to meet and exceed our 2015 targets.

MR. POCH:  When is that consultation on conservation?

MS. McNALLY:  I believe the dates were announced yesterday.  And I believe the dates are the end of May.

MR. POCH:  Okay.

MS. McNALLY:  So the dates are posted on our web -- on the OPA website.

MR. POCH:  So you're going to table that at the end of May, in that setting?

MS. McNALLY:  Yes, that's correct.  As part of the conservation consultation we will be talking about the plan to achieve the 2015 targets and to exceed where cost-effective and feasible.

MR. POCH:  So before I forget, and I tend to do that these days increasingly, can I get an answer to my question, which is, is 7 terawatt-hours a reasonable estimate for these aspects of your efforts that we've been talking about, which is the LDC-related ones?  I'm sorry, not just the LDC, the ones listed in your table there -- in his table there.

MS. McNALLY:  As we've commented, the values in the table, but for the change to the province-wide programs, so these accurately reflect what was in our materials -- I'm not in a position now to provide the details of the IPSP, but certainly we will be discussing the preliminary thinking at the consultation at the end of May.

MR. POCH:  So you're telling me you can't right now provide this Board with any extrapolation one year -- you can't even agree that this one-year extrapolation is in the ballpark, for the sake of discussion?

MS. McNALLY:  Well, what I can tell you is we have a plan to achieve the 2015 target.  I don't have all of the details here with me, so I don't want to be guessing at numbers.

MR. POCH:  You've indicated you're going to table that for intervenors in a couple of weeks' time.  I assume before you announce that, the work, there was some check in the shop to make sure the work's done.  Is there any reason we couldn't have that tabled for us to understand that you have a -- what you mean by having a plan in this case?  I mean, we're not in this case here to get into detail about the specifics of your plan and the frailties or otherwise of any specifics in your plan, but it is our position, Mr. Chairman, that to understand if there's value for the budget here, one of the things the Board should be concerned about is that there is -- is a plan that, prima facie, is a plan.  And so we would request that that be provided by way of undertaking.

MR. CASS:  Mr. Chair, if I may address that, please.

I disagree with Mr. Poch's assertions, and suggest to the Board that it's not appropriate in this proceeding to determine if there is a plan and what the plan is.  That's precisely what the IPSP proceeding is all about.

This revenue requirement proceeding is in no way intended to be a dry run or a preliminary look at the IPSP proceeding.  It will be addressed elsewhere.  And in my submission, those types of things should not be brought into this proceeding, and the relative scope of the two proceedings should not be confused in that manner.

Once one starts down on that road, I'm not sure where the line ever becomes drawn between what happens in this case and the IPSP case.  By that, down that road, what I'm referring to is Mr. Poch's suggestion that you should somehow in this case consider whether there's a plan.  That's exactly what the IPSP case is about.

MR. POCH:  Well, Mr. Chairman, if my friend is suggesting that we're going to be evaluating that plan in this proceeding, I readily concede, that's not what this is about.

But they are here asking for many millions of dollars to do the work, to do these studies, to prepare their IPSP, to prepare -- to do the management, if you will, of this -- these ventures, including their relationships with the LDCs and so on.

I believe that's all funded from the budget that's before you.  And we're concerned that -- quite frankly, we're concerned that they haven't done the work, that there is no up-to-date review of conservation potential -- we'll get to that -- that they don't have any kind of plan at any kind of level of detail, and that, in effect, they're flying blind, and that the Board should expect some more concrete management tools to be in place.

And I don't want to give my final argument, but that's where I'm headed.  And so we're not after -- I assure the Board we're not going to be here to say, you know, you ought to be doing more compact fluorescent light bulbs, you know, we're here to say you ought to be doing some more planning, if indeed that's what that document suggests.

MR. SOMMERVILLE:  If I understand you correctly, what you're really looking for is a concrete representation of the plan going forward, which apparently is going to be announced or presented at the end of the month.  Is that the idea?

MR. POCH:  Yes, that's right, sir.  And I think Mr. Neme in his evidence phrased it as "prima facie plan", something, without getting into -- to demonstrate to the Board that they are doing the planning work at that level of detail and that there is such a plan, and there's a framework, and that those things conform to their mandate.  That's the level we want to look at it.

MR. CASS:  Mr. Chair, might I have a chance to reply to that?

MR. SOMMERVILLE:  Yes.

MS. TAYLOR:  Could I just ask one question first?  So you've said -- sorry, you've said, I think, two different things.  You're looking, I think, in this answer that you just provided to Mr. Sommerville, the work plan that's different than the document they're going to roll out.

So are you asking for an internal document that assesses how they have allocated resources over the last period of time since they have received the new PSP (sic) directive from the government and what they have done leading up to May the 17th?

MR. POCH:  Well --


MS. TAYLOR:  Because that's different than what they are going to roll out on May 17th, and it speaks directly to the matter in front of us today, as opposed to something that is not yet before us.

MR. POCH:  Yes.  Frankly, I think I might have asked for that because I think that would be very -- centrally to the mandate you have today, helpful to the Board.  But I do believe that it sounds like what they have at hand or almost at hand -- must be pretty much going to press -- is a high-level game plan for how they intend to get to their target.

And I assume it's not going to have great detail at this point, but I think that the Board should also see that there is a game plan.  I think without that, without some indication that there is a game plan that's been researched and thought out, then I think you can't conclude whether or not this administrative budget is warranted.

The merits of the game plan, you know, I agree with my friend, that's not what we're here to discuss.

But right now we're not sure that there is a prima facie, credible game plan.

MR. SOMMERVILLE:  Mr. Cass?

MR. CASS:  Mr. Chair, two points in reply, if I may.

Mr. Poch has said in essence that the objective of having this information produced is not for evaluating the plan in this proceeding.

I ask the Board rhetorically:  If this information were to be produced, where else could the issue possibly go?

Ms. McNally has told Mr. Poch repeatedly that there is a plan, that it will be part of consultations in the IPSP.  The evidence is clear on that.  At this point to actually have the plan produced, it's not -- it can't go anywhere else in this proceeding other than for Mr. Poch to attempt to evaluate it.  He has the evidence that there is a plan, and the only purpose for actually seeing what it is in its current state would be to test and evaluate it in this proceeding.  That's what the IPSP is all about; that's what the upcoming consultation is going to kick off.

Second, Mr. Poch asserts that this is somehow relevant to the issues in this case because it has to do with the effort in 2011.

I ask the Board:  If this information is produced now, how on earth that is possibly going to change the Board's decision about the 2011 revenue requirement and fees?

This work is well underway.  It's just about to come to a consultation in the IPSP.  By the time the Board's decision comes out in this proceeding, I can't imagine what the Board is going to say about the 2011 revenue requirement that is going to change the process that is now getting started for the IPSP.

Even assuming that these two cases overlap in the manner that Mr. Poch suggests, I simply submit to the Board that there's no meaningful remedy in this case that is going to change the track that the IPSP is now on for 2011.  Perhaps, you know, there could be something relevant to a later year, but the 2011 track, we're in May now.  The 2011 track is well on its way.

MR. POCH:  Well, I know you don't want us to go on forever, but I think I should respond to my friend.

It's not to affect the IPSP.  We're not here to talk about what's going to happen in the IPSP.

It's precisely to talk about what's being controlled through this annual process that we're here.  And I would think that the natural place this might lead is to argument on what are appropriate milestones and metrics that this Board ought to be looking to OPA to work to and demonstrate on an annual basis before this Board, in the context of this review and the coming years' reviews.

I'll stop there, sir.

MR. SOMMERVILLE:  The Board will defer its decision on this undertaking request.  But before we move on, I just want to know, Ms. McNally, are there any issues with respect to what I'll call as a premature revelation of the plan, at this stage?  Are there aspects of that that are of specific concern to the organization?

MS. MCNALLY:  I think it's probably important to highlight that there already has been a revelation.

So as part of the announcement on Friday, we released the IPSP planning and consultation overview document, and section 4 of that deals at a high level with the conservation and demand management program.

So Mr. Poch has had access to that.

So that document is already in the public realm.

MR. SOMMERVILLE:  Let's start with that document.  That appears on your website; is that the -- where that document now resides?

MS. MCNALLY:  That is correct.  That document is on the website, and a link was sent, I believe, to stakeholders, either Friday or Monday this week.

MR. SOMMERVILLE:  It's not in the record in this case?

MS. MCNALLY:  No, it's not.

MR. SOMMERVILLE:  Now, can we get that in the record in this case?

MR. LESLIE:  I thought perhaps I'd addressed this already, Mr. Chair, or at least a similar document, where I had expressed the concern that these are two separate cases, and I'm very concerned that once one starts to bring the IPSP case into this proceeding, it just starts down on a road that, in my submission, is not relevant to this case.

MR. SOMMERVILLE:  The Board is not going to be looking at this document with a view to reviewing any of its content or detail in a substantive way or qualitative way.

But I think it does go to the point that Mr. Poch is raising, which has to do with the extent or degree or acuity of the planning process, not for the IPSP, but for the preliminaries to the IPSP.

And so I think that document should be in this -- in this record, and the Board would like to see that in the record.  And we'll defer our decision with respect to
the -- to anything further for the moment.

Does that create any difficulty in providing that?

MR. LESLIE:  It's on the public record, Mr. Chair.  It can be placed in this proceeding.

The difficulty is -- I'd be repeating myself and you've reached your decision, so...

MR. SOMMERVILLE:  Thank you.

So we'll defer on the undertaking per se.

And Mr. Poch, please continue.

MR. MILLAR:  Mr. Chair, perhaps we should give, I guess, an exhibit number to this document, although we don't have paper copies in front of us.

It's the IPSP planning and consultation overview, dated May 2011.

MR. SOMMERVILLE:  Thank you.

MR. MILLAR:  And that will be Exhibit K3.1.
EXHIBIT NO. K3.1: IPSP PLANNING AND CONSULTATION OVERVIEW, MAY 2011.

MR. SOMMERVILLE:  Thanks.

MR. POCH:  Thank you, Mr. Chairman.  I'll move forward.

Just to be clear, we were talking about the numbers that you've confirmed that Mr. Neme gathered there.  What's missing from those numbers in terms of -- and I think you've said this in a general way, but just to be -- so the record is crisp, what's not included in those numbers would be codes and standards and rate structure-induced changes, predominantly, which you're allowed to account for in achieving your 2015 target, pursuant to the directive?

MS. MCNALLY:  So what is, as I mentioned earlier, what is not here, so here we have the LDC programs, the province-wide and the Board-approved, as well as OPA's direct-delivered programs.

So in addition to that, counting towards 2015, would be existing programs, so savings generated between 2006 and 2010.  It would include codes and standards, the impact of rate, and then also programs for 2015.

MR. POCH:  Right.  And just to be clear, the first thing you listed, the existing programs, are indeed included in his table 2 there, second line from the bottom; correct?

MS. MCNALLY:  Yes, that's correct.

MR. POCH:  All right.  And just on that question of what you're going to include, what counts towards achieving your mandate, he makes the point about standards that you're only looking at the incremental impact of them, not what would happen anyway, because, you know, the US is ahead of us and already reached that standard and manufacturers were already going to go there?

MS. MCNALLY:  As I mentioned in our opening statement, what we count is the impact of all Canadian standards, so both federally regulated and provincially regulated, as well as building codes.

So Canada does not rely on American standards.  Canada passes its own standards, and we count the impact of all of them.

MR. POCH:  You count the full impact, not just the incremental impact those standards will have beyond what the market would have done in response to other standards, for example, in the States?

And I raise this because one of the points, Mr. Chair, we're headed towards is the adequacy of the evaluation mechanism and budget, which I believe is part of this proceeding.

MS. MCNALLY:  Now, I can comment a bit on our methodology, but again, this is something that will be part of the IPSP.

But the starting point is we count, again, all Canadian standards, federal and provincial, and the way that the OPA has been doing, our methodology is by working from taking what we predict to be a business-as-usual projection, and then we modify that with the standards
we -- that have been announced or that we expect to come into play.

So we would take a, as I said, a business-as-usual and then modify it according to the standards.  So it's based on expectations for Ontario, and then we modify it using Canadian provincial standards.

MR. POCH:  Right.  I guess we don't want to descend into minute detail, but I gather there are some outstanding questions here about how you're going to recognize what might have happened anyway.  It's a complicated area.  We can agree on that.

MS. McNALLY:  It is a complicated area.  Forecasting is complicated.  Electricity planning is complicated.

MR. POCH:  Now, I appreciate that some of these matters will be delved into in the IPSP, but I think we had a conversation with Mr. Farmer at the beginning of the week about the fact that we're not really -- we're not expecting to see a decision in that case 'til late in 2012, which means, realistically, it's 2013 before you're in a position to respond to any comments that the Board might have.  Pretty late in the day for the 2015 goal.

And furthermore, you've already entered into an agreement with the LDCs with an initial portfolio of programs, which I take it their expectation is these programs are what the programs are 'til -- perhaps with some additions, but 'til 2014.

So what happens if, after -- if we wait 'til 2013, or 2012 or 2013 to find out that, gee, there's a, you know, a 4-terawatt-hour gap between what you're doing or assuming and what your mandate is?  Wouldn't you agree that's a bit late in the day, that it would be good to have some mechanisms in place to evaluate and make mid-course corrections sooner?

MS. McNALLY:  Yes, we are -- certainly the OPA isn't waiting until the IPSP is resolved to begin to review the programs.  We have targets.  We have LDC targets; we have supply mix targets.  And we're in action now.

So as I mentioned in my opening statement, we have -- 2010 was our year we worked with the LDCs.  We re-designed the programs.  It was a very fruitful joint effort.

The beginning of 2011 has been focused on rollout of our program suite.  Both the LDC programs and also a number of the OPA programs were already in market.  And we anticipate, once the programs are rolled out, that we will then move into monitoring a change management process.

So that we will be going fairly soon into that change management process.  We will be monitoring our results, where we will -- if we see any alarm bells, if we look
at -- results aren't trending the way they are expected, we have the ability to then work on tweaking programs, redesigning programs.

And really, you can sort of see the architecture for this in two places, first within the OPA as part of our new organizational structure, as I've already mentioned.  We have a senior leadership team that will be responsible for monitoring results and implementing program redesign.  We're still in the midst of finalizing the details to that process.

We also have now a business development group, whose role is to be proactive in the market, to get customers into programs, is one piece.

Second, under the master agreement with the LDC contract, there is a formal change management process, as we talked about a bit on Tuesday.  And that's in the master agreement -- 7.3 provides for -- that's section 7.3.  And it's in Exhibit I-2-4, attachment 1, page 37.  Sets out the ability to monitor performance of the programs, the spend.  And then on the following page, page 38, section 7.3(b) sets up a remediation plan, a process to create remediation plans.

So let me circle back and say, we're not waiting for 2013.  We would never have -- a part of our responsibility here is to achieve targets and to provide support to the LDCs and other market players in achieving Ontario's targets.  So this monitoring results and putting in place changes is something that we do on an ongoing basis.

MR. POCH:  Right.  So can I take it from that you're agreeing that you're going to need to have evaluation, feedback loops in place, there is going to have to be some degree of transparency, an accountability, and a change mechanism to respond soon, not waiting for the IPSP process to run its course?

MS. McNALLY:  That's absolutely correct.  And I guess the one piece that I didn't mention is we're also in the process of putting together a stakeholder advisory committee to provide advice in that process.

MR. POCH:  Right.  Before I go to my next question, let me ask you.  You gave a lengthy comments in-chief in response to the Energy Futures Group report.  I'm not going to ask for your notes, but were you speaking from notes?

MS. McNALLY:  I was speaking from notes.

MR. POCH:  All right.  And did you have an opportunity to discuss what you were going to say with your colleagues and with counsel?

MS. McNALLY:  Yes, prior to preparing my --


MR. POCH:  I assumed so.  And so you chose your words carefully.  And I want to -- so I want to put to you a -- quote back to you and ask you about it.  This is from the transcript last day, which is Volume 2.  At page 115, line 19, you said -- and this was --


MS. McNALLY:  Sorry, can I just stop you for a second?  Page...?

MR. POCH:  115, line 19.  And I can give you the context.  We were -- you were explaining about, if you only counted changes in Ontario codes and standards, as opposed to the national ones as well, you said this:

"Now, if the OPA were only to count incremental codes and standards or codes and standards passed only by Ontario, not by the federal government, it would require significant additional investment in conservation programs to make up the targets."


Okay.  That conforms to your recollection?

MS. McNALLY:  I'm not sure there's any such thing as recollection two days later, but, yes, I am reading that from the transcript.

MR. POCH:  Okay.  On that we agree.

You didn't say there "we couldn't do it".  You just said you would have to throw more resources at it to achieve your target, you would have to throw more resources, and there would be more expense in meeting your targets, correct?

MS. McNALLY:  Yes, that's what I said.  I also want to just quickly clarify one comment.  When I said "incremental codes and standards or codes and standards passed only by Ontario", I interpreted "incremental" in the text to mean Ontario-specific.  So I'm not using "incremental" in the sense you were using it.  It was, if we were not relying on the federal government's codes but only Ontario's standards, there would be a -- it would require significant extra effort.

MR. POCH:  Sure.  I wasn't going to zero in on this question we discussed earlier, but more the fact there that you're saying it would cost more.  You could -- you didn't say you couldn't do it, but it would cost a lot more, without counting those gains, whatever gains that might come from those codes and standards at the federal level, it would cost -- you could -- the implication I took from that is you could still get to your targets, but it would cost more.

MS. McNALLY:  Yes, well, the energy efficiency opportunity is there, but codes and standards, the evidence shows us, are a very cost-effective way of achieving savings, more so than programmatic, from a ratepayer perspective.

MR. POCH:  Right.  Well, those savings would be there anyway.  It's just whether you could take credit for them.  If you couldn't take credit for them, you would have to find some other savings at some greater -- some presumably additional expense, correct?

MS. McNALLY:  Right.  Okay.  So fair comment.  So are there...

MR. POCH:  All right.  My question then is, I take it in all these cases we're talking about cost-effective savings, although they might be a little less cost-effective than the first tranche of savings that -- and certainly less cost-effective than the ones you can get by codes and standards.

MS. McNALLY:  Sorry, can you repeat that?

MR. POCH:  You would have to turn to pursuit of savings that are higher up the cost curve but that are still cost-effective.  You wouldn't turn to non-cost-effective conservation.

MS. McNALLY:  So I think what you're getting at is -- is perhaps something that I haven't done the thinking and analysis on.  We -- codes and standards are not included in the base case, so we count them as -- all federal and provincial codes and standards, we count the savings.  We do it in a way that is consistent with the way that NRCan does it, and other utilities; in fact, our way is somewhat more conservative than NRCan.

So I think what you're question is is if we said those were all already occurring or natural or something, or -- in the base case --


MR. POCH:  No, I'm saying if you weren't able to take credit for those -- I thought you were saying it. I'm sorry to interrupt, but just to get to the bottom line here, I'm just trying to understand what you were saying here, which is I thought you were saying --correct me if I am wrong -- if you couldn't take credit for whatever incremental savings those federal standards brought, you would have to pursue other programs and measures which would be higher up the cost curve, and there would be additional expense in doing so.

But you're not saying you couldn't find other cost-effective conservation to fill that gap?

MS. McNALLY:  Let me circle, back around, so I'm
now -- I'm with you.

So if the codes and standards we couldn't claim the impact of, and again, I'm going to go back to -- I think the reading here is that we've been directed to claim the savings from codes, standards, regulations and other initiatives.  If somehow those were taken away from us, we would still have targets directed at us.

And it's my estimate, without doing detailed analysis here, that they would be more expensive.

MR. POCH:  Okay.  So given that you have a directive to pursue -- exceed your targets if it is feasible, and you've just told me, well, there's probably stuff out there that's more expensive, but we wouldn't do that because we can rely on these things, why don't you pursue those anyway?  Isn't that part of what you're directed to do?

MS. McNALLY:  Certainly we have a directive to seek to exceed and accelerate where cost-effective and feasible.  And as I mentioned on Tuesday, there's really kind of two pieces to this answer.

One is that in the IPSP, we will be addressing this issue.  But we're not waiting for the IPSP to look for opportunities to exceed and accelerate in a cost-effective and feasible manner.

And I think I talked about three, at least three elements that we have in play.  One is in the LDC programs.  There is a performance incentive to -- and that's the OEB's performance incentive to drive LDCs to exceed their targets.

The second is we've put in place a new organizational structure at the OPA that has two key elements.  One is our business development group, and the second piece is our change management process, which I've just talked about.

And then the third piece, helping to look for ways to exceed and accelerate, is our focus on innovation.  And within that focus on innovation, the OPA is researching and testing new program areas, new policy tools, as well as new technologies to help Ontario exceed and accelerate.

MR. POCH:  Right.  But rather than get you to repeat that again in future, let's just refer to that as the trio of initiatives, so we can save a little time.

I guess my question was -- you've implied in your answer to our exchange a moment ago was that, yeah, you could expect there are things you could do that would be more expensive, but you would find a way to get to your target.

And I'm saying isn't it your mandate that if there are such things and they are cost-effective and feasible, you're supposed to be doing them, in fact?

MS. McNALLY:  Sorry.  Let me just pick up on the last piece, because I think I may have lost the front.

But as I just said, in the trio, we have a directive that we embrace, instructing us to exceed and accelerate where cost-effective and feasible.  And we have the trio of initiatives that are in play to begin to achieve that now.

MR. POCH:  My question is:  Given the directive to exceed and accelerate, aren't you doing your best to exhaust all those feasible and cost-effective opportunities?  Isn't that your plan, that you will do your best to exceed them?

In a sense it's irrelevant, whether you get to count these.  It's relevant to determining if you've met your minimum goal, but it's not relevant to determining what you should be doing, whether -- how we count the federal initiatives, because whatever's still out there on the table that's cost-effective and feasible, it's your mandate to go out and get that stuff.

Can we agree on that?

MS. McNALLY:  Certainly we have a directive to seek and exceed -- to seek to exceed and accelerate where cost-effective and feasible.  And I've talked about the trio, and this is also an issue that will be addressed in the IPSP.

MR. POCH:  All right.  So I'm basically suggesting that on line 19 of the transcript, where you put the –- is it a preposition, the word "if"?

There's no if about it.

MS. McNALLY:  Right.  To be fair to the transcript, that was simply in the context of if we -- if you didn't count -- anyway, I think that was a statement in that context.

MR. POCH:  I'm not trying to trip you up on your choice of the word "if" here.  Don't get me wrong.

I'm trying to get to the substance of the matter.  There shouldn't be any if about it; that we can agree it's your mandate to go and get all that, if it's cost-effective and feasible?  It's a pretty simple question.

MS. McNALLY:  So -- and I guess I -- I believe I've answered it, so...

MR. POCH:  Was that a "yes" or "no"?  Let's get to the bottom line.

MS. McNALLY:  Well, I've answered it -- I'll say it again.

We have a directive and we have embraced that directive, to seek to exceed and accelerate, and we have the trio of initiatives in place right away to seek to exceed, and in addition we will be addressing this in the IPSP.

MR. POCH:  Okay.  I guess I'm just trying to put it in plain English.

Are you interpreting your directive to mean that if there is cost-effective and feasible conservation out there, it is your understanding that it's your mandate that you're obliged to try to obtain it?

MS. McNALLY:  Yeah, but -- So we are complying with the directive, and I believe what you've said is --


MR. POCH:  Is there a reason you don't want to say "yes"?  I'm trying to understand what distinction you're drawing.

MS. McNALLY:  No, I think -- I think the answer is "yes" to --


MR. POCH:  All right.  Thank you.

Okay.  Now, you've referred to the change management process.  Is my understanding that that's a process that's referred to in your master agreement, it's the way
you're -- in the formal sense of that agreement, it's about how you're going to manage change that involves the LDC, and you have, presumably, a broader change management agenda for your broader mandate.

But just looking at the narrower one, with respect to the LDCs, is my understanding correct that it is yet to be defined how that's going to be put into place?

[Witness panel confers]

MR. POCH:  The mechanics of that, the timing of that, and so on?

MS. McNALLY:  Yes.  So that's correct.  The contractual pieces are there, but we continue to be working on the mechanics with the LDCs.

MR. POCH:  And I take it it was a pretty significant piece of work, a challenge for you, to develop the master agreement?  It's certainly a lengthy document, but leaving aside the bulk of pages, I'm imagining -- correct me if I am wrong -- that the work you did internally and with the LDCs to develop that master agreement was no small effort?

MS. McNALLY:  Last year was dedicated largely to working with the LDCs in a fruitful partnership, to create the programs and the master agreements and the documents.

MR. POCH:  Right.  It's a big part of the work that -- I don't know if -- were you personally involved in that?

MS. McNALLY:  I was personally involved in the industrial schedule, yes.

MR. POCH:  All right.  So you can attest that it was a big part of your time?

MS. McNALLY:  Yes, I can attest to that.

MR. POCH:  And the time of your senior colleagues?

MS. McNALLY:  Yes, it was a lot of time, but it was an important part of our work last year, to --


MR. POCH:  I don't disagree.

And how long did it take?  You said most of last year, so that was the kind of duration?

MS. McNALLY:  The working groups, the LDC working groups were kicked off in December of 2009, but largely work started January 2010.  And then the final document, the master agreement, I believe was finalized in September, but I'm not -- that's subject to check.  And the schedules were posted between February and March.

MR. POCH:  So is there a milestone that -- I didn't see one, but is there a milestone for having the change management process fully defined and operational?

MS. McNALLY:  So if your question is:  Is there a formal milestone...

MR. POCH:  Well, I think we can agree there's no formal milestone in your filing.

Is there a milestone that you're working towards?

MS. McNALLY:  So it is one of our 2011 milestones.

MR. POCH:  Oh, is it?  I'm sorry, I missed that.

MR. ICYK:  So I can refer you to Exhibit B, tab 2, schedule 1, our 2011 milestones.

MR. POCH:  What page are you at?

MR. ICYK:  This is page 15.  And so the first bullet discusses implementing portfolio 2011 to '14 programs.

MR. POCH:  Right.  And the second sub-bullet, I see is --


MR. ICYK:  Second sub-bullet at line 10; that's right.

MR. POCH:  Right.  And so is there a date, I guess implicitly, impliedly, is the date that you'll have that done by the end of the calendar year, or the fiscal year?

MS. McNALLY:  We work on a calendar year, so the...

MR. POCH:  Yes.  Can we take that, because it's listed as a 2011 milestone, that all these milestones are about -- milestones relating to that period, the calendar year or ended period?

MS. McNALLY:  Yes, that's correct.

MR. POCH:  Thank you.

Okay.  I'm sorry to circle back to this.  And I haven't had an opportunity to read through it, other than just a quick skim of your -- the document that you're going to file with respect to the consultation framework and so on for the IPSP.

And I did have some conversation with Mr. Farmer about this.  I'm just trying to understand, does your work plan include specific analysis studies of an updated potential for cost-effective and feasible CDM that's going to occur this year in time for the IPSP process?

MS. McNALLY:  So in preparing for this IPSP our focus has been on basically program-level potentials, so that we have -- certainly of the programs that we have responsibility over, our focus has been developing program potential, so what do we think is cost-effective and feasible within a program.  The kind of research that we've been looking at to do that includes program experience, program delivery experience, EM&V results, as well as targeted research.

MR. POCH:  So do I take from that that there is no intention to produce a study about the cost-effective and feasible potential beyond what's in your programs now?

MS. McNALLY:  So for this year, in this IPSP, in conservation, we've been focusing on program-level work, focusing on current data, market-based data.  As Mr. Farmer mentioned in his evidence, in terms of just a higher-level picture, we've been relying on the existing achievable potential study, which has been modified, so I'll use the achievable potential, that higher-level study, which has been modified through program experience.  And I believe that Mr. Farmer noted that there's likely to be further work on this in 2012, on a higher-level achievable potential.

MR. POCH:  Okay.  Just a context question.  You have a variety of directives you're responding to throughout your mandate, but in respect of CDM, I recall a number, and I can't honestly tell you where this pops into my head from, that they add up to about 1.4 billion available to you, authorized by the various directives in the 2010 to '14 period for CDM-related efforts.

Is that the scale we're talking about, first of all?  I don't know if you have that at hand.  In fact, the number doesn't matter terribly much, but we're talking about a significant -- it adds up to a significant sum.

MS. McNALLY:  So I'm just going to pick up on one piece of that question.  So reference was made to 1.4.  And so I assume that's a reference to our -- to the budget of 1.4 billion, and that is the budget for the province-wide LDC programs for 2011 to 2014.

MR. POCH:  Okay.

MS. McNALLY:  And there is procurement authority for those programs.

MR. POCH:  All right.  And you have -- do you have any other procurement authority for spending on conservation?

MS. McNALLY:  So all of the programs that are currently in market that OPA is responsible for, we have procurement authority, so that includes the DR programs --


MR. POCH:  Right.

MS. McNALLY:  -- and the industrial accelerator.

MR. POCH:  Right.  Now, I guess my question was really about the fungibility of these pools of money.  If you were to -- if you were to find through your research that you can accelerate and exceed, and it required throwing some more money at it -- and I'm talking about your procurement budget -- my understanding is you could, once you have an IPSP approval, you can in effect replenish that pot at will, subject to the IPSP approval, so that there's not necessarily a constraint there, is what I'm saying.

MR. SOMMERVILLE:  Mr. Poch, I'm not sure how that question relates to the subject at hand, which is the revenue requirement for 2011.  That appears to be directed towards the program spending over the four-year period.

MR. POCH:  Yes, I was trying to keep it at a high level, and I had sensed myself slipping into too much detail there, sir.  But concern I have is -- one of the things, as I've indicated, we want to talk about is appropriate milestones for their research and development of planning and so on.  And I just wanted to make sure that that other side, the procurement side, wouldn't -- at some point it's a constraint, but it's not an immediate constraint, because you can pancake in that spending and then replenish the pot, assuming that the Board sees the wisdom in it, through the IPSP process.  That was really my only point.  I just wanted to see if the witnesses agreed with that.

MR. SOMMERVILLE:  Well, again, I think that's --


MR. POCH:  In a sense, it's almost legal argument, so we can safely leave it.

MR. SOMMERVILLE:  Thank you.

MR. POCH:  Okay.  I just want to talk about the approach you've taken to implementing the 6,000 gigawatt-hour CDM directive and what suitable metrics might be for milestones and for corporate efficiency, if you will.

We've included in our materials the directives, the relevant directives, just for your reference.  I don't know that you need to turn them up.  They're at page 13 and 14 of our materials.

And I should say this for the benefit of you and the Board and all the other parties.  The Energy Futures Group evidence introduces this discussion as a, in part, a discussion of "how to", how that directive should be interpreted.  And I want to indicate to the Board, we won't be arguing about how it should be interpreted.  The question for us is really, how should it be implemented, because -- and I say that because, in conversations -- and I want to disclose this -- conversations I've had with the Ministry, the Ministry's advice to me is that, while the 2015 target is explicitly one for persisting energy savings, the directives for the 2011 to '14 period are not so explicit, and it's up to the OPA to determine how they wish to implement those; in other words, this debate we have about what the word "cumulative" means.  We're not going to beat that horse.

But I take it, Ms. McNally -- I think this is for you -- you've obviously interpreted that word "cumulative" in a way that you're looking -- you're not insisting and you haven't chosen programs to try to come up with 6 terawatt-hours of persisting savings at the end of the period.  I think that that's clear.

So a watt-hour saved in 2011 but that doesn't persist to 2014, nevertheless you're counting that toward your 6 terawatt-hours, in simple terms.

MS. McNALLY:  Yes, that's correct.

MR. POCH:  Right.

MS. McNALLY:  The cumulative is the sum of the annuals.

MR. POCH:  Right.  So if you put in place a measure that saves a watt-hour, and it's around in 2012 and around in 2013 as well and then it's finished, that would be 3 watt-hours, in that simple example, towards your goal.

MS. McNALLY:  Yes, I believe that's -- you count it each year.

MR. POCH:  Right.  Okay.

Now, Mr. Neme in his evidence raised a number of concerns with this, some of which, for the reasons I've just stated, we're not going to bother discussing, but some of which, I think, are relevant to the question of the choice of metrics and so on.

We've excerpted that part of his evidence at page 6 of our cross materials, starting at page 6.

And I just wanted to get some of your thoughts on this.

If we turn to page 6 of his evidence, which is page 8 of our cross materials, there's five enumerated points there.

And the second one is about the value of the metric.  And he says:
"Both incremental annual savings..."

And just for the sake of terminology, let's agree that that's what you're calling "incremental savings".

"...and cumulative persistent annual savings..."

Which is what you've called "annual savings.
"...are useful in comparing what demand-side initiatives are produced relative to supply. Total lifetime savings are useful as measures of the lifetime benefits of CDM.  However, lifetime savings up to a particular cut-off date..."


What you're calling "cumulative".
"...has little value as a planning metric."

Would you -- my question is:  Would you agree that a mix of impermanent savings and truncated savings is of little relevance to planning, although you need to keep track of that because of your -- the formality of the way you're responding to the directive?

Let me put it in a more positive way.

You have to keep track of it that way just because you've got this target that happens to be framed that way, but for your other purposes, for planning, for keeping the lights on, it's not a particularly useful metric?

MS. McNALLY:  I think the bottom line here is the LDC directive gives us a cumulative.  So we are counting it that way.

In the IPSP Directive, it's an annual, and certainly that's -- as we look at meeting the Supply Mix Directive, the issue are annual and incremental.

MR. POCH:  Right.  So I guess what I'm emphasizing is I'm not disagreeing you have to keep that statistic, for the reasons of the formality of ensuring accountability in terms of that directive.

But for your broader mandate, there are better metrics?  Persisting savings would be perhaps the most relevant?

MS. McNALLY:  Yeah, I think our position is we
don't -- certainly don't need to opine on it.  We have different metrics, different tools to use for different purposes.

MR. POCH:  All right.

MS. McNALLY:  So in the case of the LDC, it was a cumulative target, and so we're measuring it that way.

MR. POCH:  And Mr. Neme goes on in points 3 and 4 to talk about consistency with the form and substance of the Long-Term Energy Plan goals.

I think you've agreed, but let me just get it clearly on the record, the 2015 goals and later goals are about persisting savings, and so it would be important for you to track that?

MS. McNALLY:  Yes.  The LTEP goals are -- the energy goals are annual goals, so they need to be achieved in that year.  So when we –- we need to take the LDC directive goals and translate that into annual, in order to link it in.

MR. POCH:  Right.  And with respect to his comments about the consistency of your approach to being a goal of North American leaders, he says:

"The Ontario Government has made clear that it is sees the province as a North American leader in energy efficiency.  If the Minister's Directive is interpreted as OPA has interpreted it..."

And I'll alter his words for the sake of our conversation this morning as:  If it's been implemented in the way you were doing it:

"... to be lifetime savings up to 2014, then the province would be producing incremental average annual savings equal to about 0.7 percent of annual energy savings over the period."

And again, I'll stop to say of course we're talking about the program-driven savings here, not savings from codes and standards and so on:

"And that is well below what North American leaders are currently planning and in some cases already producing."

And he goes on to say:

"Half a dozen states are planning to achieve average annual incremental electric energy savings equal to roughly 2 percent or more of sales between now and 2015."

And my understanding is in those cases they're just talking about the program-driven conservation.

So let's break that up into a few questions.

First of all, do you agree that it is government policy or consistent with government policy that we strive to be a North American -- among the North American leaders in CDM?

MS. McNALLY:  That is true.

MR. POCH:  And second, do you have any dispute with the fact that leading jurisdictions are planning on, and in some cases, already achieving incremental savings in the 2 percent per annum range, in that period?

And I think he appended -- yes, I'm sure he appended some report to that effect.

MS. McNALLY:  Yes, certainly I've read the report and I've heard in other sources there is a range.

I think when we're looking at Ontario's experience, it's the target that we're talking about, as opposed to just a subset of the target.

So it's the -- it's all of the actions together that put us into a place consistent with the leaders across North America, as opposed to just one segment.

MR. POCH:  Well, just to be clear, those other jurisdictions also have codes and standards in place; correct?

MS. McNALLY:  Yes, many of them do.

MR. POCH:  All right.  In fact, the leading jurisdictions tend to have the leading codes and standards too, do they not, in your experience?  Places like California have shown leadership on both fronts?

MS. McNALLY:  Yes, California is a leader.

MR. POCH:  All right.  So when they have 2 percent just in their program-driven conservation, it's not unfair to compare your program conservation to their program conservation, is it?

MS. McNALLY:  Certainly I'm not in a position to -- I haven't gone through in detail to determine when -- what jurisdictions are counting what pieces into their mix.

MR. POCH:  Okay.

MS. McNALLY:  But I'll just circle back and say the way we've interpreted the target is the leadership position, it's the target, it's all of the pieces, so it's the OPA programs, it's other influenced programs, it's government programs, it's codes and standards, it's rate structure.

Because I think we have, again, two goals here.

One is to achieve aggressive savings, but also to do it in a cost-effective way that protects ratepayers.

MR. POCH:  Right, but you don't have problems with his math, though, the 0.7 percent, just for the part that he's talking about there, the program-driven?

MS. McNALLY:  So subject to check, I don't think we had.

MR. POCH:  Okay.  Thank you.  Now, I wanted to move on to talk a bit about the LDC.  Mr. Chair, I don't know what time you want to take a break.  I'll try to --


MR. SOMMERVILLE:  If this is a convenient break, we can do it now.

MR. POCH:  Sure.  And just for my information to the Panel, I was just going to move on to the -- that question of the performance, the PAB and the incentives, and there's been some material distributed, which we'll get to.

MR. SOMMERVILLE:  Thank you.

We'll break until five minutes after 11:00.  Thank you.

--- Recess taken at 10:50 a.m.

--- On resuming at 11:14 a.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.

Mr. Poch?

MR. POCH:  Thank you, Mr. Chair.  Just a couple more matters to touch upon.

Turning to the management of the LDC efforts, as you're charged with.  We've already discussed earlier in the proceeding that you had this -- there's a fixed program administration budget, and that includes marketing.  And my understanding -- correct me if I am wrong -- is that it's everything but the hard measure and incentive costs; is that fair?

MS. McNALLY:  Sorry, the PAB includes the program administration and LDC marketing.  And so again, in the master agreement it is broadly defined as expenses in support of the initiatives.  And, sorry, I'm not reading there.  I'm just going from memory.

MR. POCH:  Would it be --


MS. McNALLY:  And so -- but two of the things it includes are program administration and local marketing.  What are not included are incentives.

MR. POCH:  And the actual hard measure costs.

MS. McNALLY:  And the hard measure costs.

MR. POCH:  Okay.  Now, let's jump to the bottom life.  Doesn't that lead to a difficulty for the LDCs in seeking to exceed their goals, that with a fixed program budget and with a potentially time-consuming, potentially cumbersome, and certainly as yet undefined change management process, that this is kind of going to be a bit of a self-fulfilling prophecy?  They know they've got this much money.  They're not sure if they're going to get more.  They're going to plan accordingly.

MS. McNALLY:  So just one additional point to my earlier comment, and that's that in addition we have -- there's three categories of funds.  There's the PAB.  There are incentive dollars and the measures.  There's also capability building dollars that's going towards funding at training initiatives and the like.

MR. POCH:  Okay.  And then back to my question, which is about the concern about a self-fulfilling prophecy, that they're going to plan accordingly, given the uncertainty about getting more additional program administration budget.

MS. McNALLY:  So a few things.  So the first, I take issue with the description "cumbersome" with respect to the change management process.  We're in the process of putting together a process, and the idea is that it will be effective.  So I think it's unfair to call the process we are building "cumbersome".

MR. POCH:  I used the word "potentially", but, yes, okay.  Go ahead.

MS. McNALLY:  And the second, I think, is the LDCs have already issued their strategies with the Board for how they are going to achieve and exceed their targets, and those strategies are made up of -- which have been filed with the Board and are public -- include a different mix for each LDC of province-wide programs and their own Board-approved programs.  So...

MR. POCH:  I guess I'm just...

Would you agree that it would be valuable, extremely valuable, to facilitate the LDCs' ability to exceed goals, that the change management process be crystallized and that the LDCs be empowered with a clear understanding of the availability and ease of obtaining additional program administration budget?

MS. McNALLY:  So I guess a couple of things.  First is that the change management process is crystallized in the contract.  What we're working on are some of the details to implement.

Second, the LDCs have all been -- those who have applied for programs know what their PAB funding is.  They know what their targets are.  So in our view, they have more than enough information now to begin to deliver programs.

And in addition, they know what the quantum of the PAB is, but also set out in the master agreement is the schedule for payment of the master agreement.  So in our view, they have all the information they need to get out in the market in a robust way.

MR. POCH:  I wasn't suggesting otherwise.  I'm just suggesting if they want to amp up the marketing to go beyond the target.

Let me stop and say, first of all, you've devised a PAB that's designed for them to meet their allocated goals, correct?

MS. McNALLY:  At a minimum, to meet their goals.

MR. POCH:  All right.  If they want to significantly exceed those goals, they're going to presumably need to spend additional marketing funds, correct?

MS. McNALLY:  They will definitely need to spend -- with each additional incentive you'll need more incentive dollars.  I can't opine on whether or not they'll need more marketing dollars.  They have been given PAB, and they can certainly do extensive marketing with that.  In addition to the LDC marketing, the OPA is doing province-wide marketing.

MR. POCH:  Okay.  Let's not -- let's stay on-track here, though.  If they decide that the way they're going to get -- do better than the minimum expectation is by marketing more, that's how to get more participants.  Yes?  We understand there's more incentive money available and more money to pay for the measures, but they have to spend more marketing to do that.  Right now they don't have an assurance of it.

Would you agree with my proposal that it would be very valuable to them to understand the availability and the ease of availability of such funding?

MS. McNALLY:  So I think there's two comments I need to make in response to that.  The first is, I don't think there is a -- there is not a magic one-to-one between marketing and program participation in energy efficiency programs.  There's no magic around marketing in any product.


So certainly in the architecture of the program, there's an -- a PAB has been provided to at least meet the target.  The expectation is clearly in the architecture of the program that PAB can be used to exceed without expanding the PAB envelope, hence the interaction of the performance incentives.  And there is -- so...

That was the first comment.  Let me just for a moment...

MR. POCH:  Maybe I can just ask you to respond specifically to my question, though.

MS. McNALLY:  Well, I think the answer is, it's certainly -- in setting up the architecture of these programs, we believe that this PAB has been allocated and can be used to exceed the targets without additional PAB, A, and then B, there is a change management process, so if an LDC identifies that they need additional PAB, certainly we'll be monitoring their spending, and there is a change management process in 7.3 to address that.

MR. POCH:  Okay.

MS. McNALLY:  Oh, and I'd just also just say that we also, in addition to the marketing money -- marketing is the best way -- mass marketing is a good way to reach the residential sector.  On the commercial and industrial, really it's about key account management relationships.

So there is funding outside of the PAB for key account managers and business account reps.  And that's really the key source of outreach in the commercial and industrial market.  And that's outside of the PAB.

MR. POCH:  All that's well and good.  And one more time, my question:  You agree, though, that for an LDC that determines that it wants to spend more on marketing, as its PAB budget is committed, it's going to need to know, early on, whether that -- whether and to what extent and how easy it's going to be to get that additional funding.  Otherwise, it can't plan to do so.

MR. SOMMERVILLE:  Mr. Poch, this is, I think, outside the boundary.  I think the witness has answered substantially the question, and I don't see this as really falling within the scope of what the revenue requirement is.

I can understand your curiosity and question, and I think the witness has provided an answer to the substance of your question.

MR. POCH:  All right.  I will move on, sir.  Just for the Board's information, the ultimate place I was going is just whether there should be some milestone for resolving this -- this outstanding mechanism.

MR. SOMMERVILLE:  Okay.

MR. POCH:  Yesterday, in an exchange with the Board towards the end of the day, I asserted that my understanding of the contract was that the reasonable commercial effort clause applies only up to the -- to meet the allocated goals.  I just wanted to give you an opportunity, if I had that wrong, to correct the record.

(Board Panel confers]


MS. McNALLY:  And so -- and can you direct me to the provision that you're reading?

MR. POCH:  Oh.  Not off the top of my head I can't, no.  It's -- I'm sorry, I don't have that in front of me.  It will take me a few minutes.

MR. SOMMERVILLE:  It arose, I think, from the master agreement, Ms. McNally, and it related to the obligation on the part of the LDC to use reasonable commercial efforts to attain the targets.

MS. McNALLY:  I believe I have now found it.

So I believe, Mr. Poch, that you're referring to section 4.5, the cost efficiency incentive, clause C, which says:

"The LDC has used commercially reasonable efforts to achieve the targets for each registered CDM program."

MR. POCH:  Right.  And I was reading it to achieve the targets.  That's what it applies to.

MS. McNALLY:  Yeah.  So in terms of the cost efficiency incentive, that would be -- appears to be a reasonable reading.

Again, in terms of the global contract, this is a master agreement to deliver programs over a four-year period, so that the OPA's role supporting the LDCs in fulfilling their contractual agreement, which lasts for four years, continues for the four years.

And certainly we will be playing an active role supporting the LDCs in their efforts, as well as monitoring results, and if necessary, convening senior panels to develop remediation plans as per 7.3.

So whether...

MR. POCH:  No, I was just looking to determine the contract.  That's all, and the applicability of it.

MS. McNALLY:  Sorry, the term of the contract is for four years.  It's simply with regard to whether or not eligibility for the efficiency incentive, that commercially reasonable ties to the targets.

For the purpose of that incentive, the contract itself is a four-year contract going to the end of 2014, and again, OPA will be supporting the LDCs throughout that period, ensuring the contract is acted upon.

MR. POCH:  Now, you will recall we had some discussion about the potential for the efficiency incentive to compete with the Board's -- the incentive the Board has pursuant to the directive -- is providing to the LDCs to achieve conservation.

First of all, I took it as implicit in the discussion thus far in this hearing that you have not done any analysis, any modelling, of how those incentives may interact and what the net financial incentive is, at least prior to the start of this hearing?

MS. McNALLY:  So again, the -- certainly the cost efficiency incentive is part of a contract, a negotiated contract.

MR. POCH:  You don't need to repeat what you said the other day.  I just want an answer --


MR. SOMMERVILLE:  To the best of my knowledge, we haven't done the type of analysis that Pollution Probe did end of day Tuesday or Wednesday, and circulated yesterday.

MR. POCH:  Right.

MS. McNALLY:  So Pollution Probe took a leap on the Board and has done their own example.

MR. POCH:  Yeah, Board was -- Mr. Chairman, the Board was offering to come up with some example, and because Mr. Gibbons went ahead, I asked him to convey to Board Staff, so hopefully we could stave you that effort.  And I would like to turn to that now.

You should have -- I made available to you and everybody should have in front of them a document that Mr. Gibbons was kind enough to provide, entitled "Ontario Energy Board CDM Performance Incentive versus Ontario Power Authority Cost-Efficiency Incentive:  Toronto Hydro Example."

Perhaps we should give it an exhibit.


MR. MILLAR:  K3.2.

EXHIBIT NO. K3.2:  POLLUTION PROBE DOCUMENT ENTITLED, "ONTARIO ENERGY BOARD CDM PERFORMANCE INCENTIVE VERSUS ONTARIO POWER AUTHORITY COST-EFFICIENCY INCENTIVE:  TORONTO HYDRO EXAMPLE."

MR. POCH:  Ms. McNally, this was provided to you yesterday?

MS. McNALLY:  Yes, it was.

MR. POCH:  And did you have a chance -- we'll get into the concerns you might have about the particular example or -- and so on, but first of all, can we -- let's get aside -- do you have any difficulty with the source data that was provided?

MS. McNALLY:  So I guess maybe let me ask a bit of clarification.

Do you want me to comment on whether or not the numbers are really accurate, or just are they reasonable numbers to work the example from?

MR. POCH:  We really just need the latter, for our purposes today.

MS. McNALLY:  So these are perfectly reasonable numbers to run the example.

MR. POCH:  Let's take a look at this example.  And what Mr. Gibbons did here is he took the CDM targets for --applicable to Toronto Hydro.  He took the program administrative budget that's being provided to them.  And he's then looked at the two incentives and tried to crunch the numbers for us, and he's done so particularly on page 2.

First of all, let me say this is looking at just the marginal incentive.  For example, Toronto Hydro would receive, under the Board's mandated incentive structure, an incentive for getting from 80 percent to 100 percent.  We're not concerned about that.

We're assuming in the example he's given us here that they're at 100 percent, or they perceive they're at a 100 percent of performance.  And they, in his example, are at 80 percent of the PAB.

In his example, I guess, the choice is shoot for 110 percent of the conservation goal and spend the balance of the PAB and forego the efficiency incentive.  And in that scenario, Mr. Gibbons proposes that the utility would receive some $8.5 million in efficiency incentives and would give up -- rather, would receive a $1.166 million in performance incentive, but would forego $8.5 million in OPA efficiency incentive.  It's simply stopped and cashed in on its efficiency incentive.

First of all, I appreciate you might have problems with the example, with the realism of the example, but does the math add up right?

MS. McNALLY:  No.  So the math doesn't add up right.

So two things.  You –- a comment about the performance incentive, and then a comment about the efficiency incentive.

The first is that you commented about taking incremental.

So I think you can't take incremental; you need, in order to understand the performance incentive as I understand it, you need to count each of the ranges.  So if we go to the code –-

MR. POCH:  I think I've reproduced that, if I can find it in my materials.  Oh, no, I don't -- sorry, I didn't reproduce it in my materials.

MS. McNALLY:  So in the OEB's CDM Code for Electricity Distributors, at page 23, which is appendix D, there are six ranges, six steps of performance incentive.

And as we understand it, they're additive.  So if you ended up at 120 percent above your target, you would get --


MR. POCH:  The first three.

MS. McNALLY:  The first three.  So you add them up.  So in order to get a picture of the total performance incentive, you need to count them all, whereas in the example before us, Pollution Probe has simply counted.

MR. POCH:  Right.

MS. McNALLY:  So we did --


MR. POCH:  So let me interrupt you and say I thought I'd made clear we're talking about the situation of a utility which is at 100 percent, and deciding whether to push to get to 110.

Would -- the change in incentive it would receive would just be the second row, enumerated row, in that graph?  They're going to get that first one regardless.  Would you agree the change that they either chase or forego is the second one only?

MS. McNALLY:  Yeah.  So let me just -- another math comment, and then I'll --


MR. POCH:  Well, let me just get your answer on that, first of all.  You understand that?

MR. LESLIE:  Mr. Chair, Mr. Poch had started out by asks Ms. McNally a question for her to comment on the numbers, and he's not allowed to let her answer that question.

MR. POCH:  I'll desist, and let Ms. McNally finish.

MR. SOMMERVILLE:  Actually, the Board would be assisted if Ms. McNally would answer that question first, and then continue on with your commentary about the further math difficulties.

MS. McNALLY:  So I -- let me, not meaning to be difficult, but I think first I've got to comment on the premise, which is that there's a trade-off or a choice.

And I think it's entirely possible that an LDC can both get their efficiency incentive and achieve 110 or 120 percent.

So it's not necessarily a -- they're not necessarily in conflict, or it's a trade-off.

So, A, I think that's a really important point.  You know, I guess, B, if we set up the hypothetical that Mr. Poch is setting up, that you -- the choice was get your efficient -- that to go over a hundred percent, you would exceed your PAB, you know, in those very strict circumstances, then there would be –- then it would be a choice between -- I guess it's more that you might lose your efficiency incentive.  But I think the step --


MR. SOMMERVILLE:  Can we just take it one step at a time?

Mr. Poch put to you the question as to whether a utility that had achieved 100 percent of its target was considering the question as to whether it would push on to try to achieve 110 percent, that the performance incentive pursuant to the Board's Conservation and Demand Management Code would be the .3 per kilowatt-hour incentive, plus the one that is at issue, the question in the LDC's mind would be whether they wanted to push forward to get the .45 cents per kilowatt-hour incentive.  Is that accurate?

MS. McNALLY:  Yes.  So the math here is accurate.

MR. SOMMERVILLE:  Okay.  So --


MS. McNALLY:  Yes.  Absolutely, the math here is accurate.

MR. SOMMERVILLE:  So Mr. Poch, you can -- actually, we now have that answer, and you can then talk about the further mathematical questions or issues that you had.

MS. McNALLY:  Yes.  Perfect.  My apologies.

So the math in the first section is correct.  In the second section -- so now we're dealing with the cost efficiency -- as I read the master agreement, it's not -- if an LDC expended only 80 percent of their PAB, they would get -- or in this case the 6 million.  So if they spent between 80 and 94 percent of their PAB, they would get in that 6 million range.  That's all.  And then if they were in the 95 to 100 percent range, they would get the tier 1.

MR. POCH:  In other words --


MS. McNALLY:  So it's not additive, as I read the text.

MR. POCH:  All right.  That's fine.

MR. SOMMERVILLE:  Thank you.  That's helpful.

MR. DeROSE:  I'm sorry, Mr. Chair, just so that we're all on the same page, because I think the math is important here, Mr. Poch has indicated he doesn't mind if I just ask one quick question either to you or to the -- and I'm sorry, panel, I'm behind a pillar here, so it's Vince DeRose on behalf of CME.

Just to make sure on the K3.2, the (c), which says "sum of tier 1 and tier 2 incentives" -- this is on page 2, where it shows 8.5 million.  Do you see where I'm talking about?  Are we on...?

MS. McNALLY:  Yes, I do.

MR. DeROSE:  Okay.  That 8.5 million is an incorrect mathematical number.  The number should actually either be 6 million if you're at 80 percent or 2-and-a-half million at 95 percent.

MS. McNALLY:  That's correct.

MR. DeROSE:  Okay.  Thank you.

MR. POCH:  So then if you turn to page 20 of our materials, there I've reproduced the part of the master agreement that defines the cost efficiency incentive, correct?

MS. McNALLY:  Yes.

MR. POCH:  And I read the line just before the enumerated paragraphs A and B.  It says:

"The cost efficiency incentive will be the sum of the two tiers of incentives."

With that in mind, does your response hold, or do you want to revisit that?

MS. McNALLY:  No, my response holds.

MR. POCH:  Okay.

MS. McNALLY:  The sum would be zero plus an amount.  So if you read the provision A, in the first tier, if actual spend is greater than or equal to 95 percent and less than 100 percent, then A.  And in the second the other, if actual spend is greater than or equal to 80 percent and less than 95 percent, then the rest.

So it is a logical or physical impossibility to both be actually equal to 95 percent and less than 100, and to be equal to 80 percent and less than 95.  You cannot be both things.  The actual spend is one or the other, but not both.

MR. POCH:  Well, the reason I thought they might be additive is because, if you look at B, it talks about 80 percent of the difference of 95 percent of PA budget -- PAB budget, less actual spend.  It seems to specifically not talk about the full budget, as if the other incentive is dealing with that.  That's why I -- I mean, this is a matter of contractual interpretation, but do you see that?  I'm wondering why it would have done that, if that was the case.

MS. McNALLY:  I see that.  And all I can say is that it's clearly on the face, you're either an actual spend of 95 to 100 or you're an actual spend of 80 to --


MR. POCH:  Well, let's take it your way, and -- so it seems to me in this hypothetical that utility is faced with, if they're at 80 percent of their PAB and they want to spend that money to go for 110 percent of performance, and they're already at 100 percent performance, they're faced with giving up $6 million plus of efficiency incentive for the potential to achieve 1.1 million in performance incentive, or some parts of each, depending on how much PAB they spend and how far they get; correct?

MS. McNALLY:  So under the very narrow hypothetical that an LDC is, say, at 94 percent of their PAB and the only way they can get to 110 --


MR. POCH:  No, I'm sorry, they're at 80 percent of their PAB there.

MS. McNALLY:  Well, I think the range is 80 -- or 80 to 94, isn't it?  You're --


MR. POCH:  Yes.

MS. McNALLY:  More than 80 and less than 95.  So just, you're at 94 percent -- because if you're at 80 percent you can keep spending to 94 without jeopardizing your incentive.

MR. POCH:  Oh, okay.

MS. McNALLY:  I believe.  I mean, sorry, I'm just, I'm reading it, but it says...

MR. POCH:  I assume there they've spent 80 percent, and so the remaining available is the largest amount that it could be, and it's times the 80 percent.  And that's how you get to 6 million.

MS. McNALLY:  Right.  Okay.  Okay.  Fair enough.

MR. POCH:  You know, in a sense, we can worry about the niceties of how this formula works in detail, perhaps off in another venue.  But I think we're trying to get it as at a big picture, if they're -- in that hypothetical they're faced with that choice.  Can we agree that there's not only a competition between these incentives, but that it's pretty clear which way the competition goes?

MS. McNALLY:  So again, I guess the point is, if in the hypothetical situation, where you've spent 80 percent of your PAB -- anyways, I can't -- I mean, I find it difficult, without having all of the examples.  But -- and taking a step back is, we're not dealing at a hype -- so the math here is correct.  You would have to look at a number of variations.

I think the key thing is it's not necessarily a competition.  You can both get your cost efficiency and your performance incentives.  So that's -- we have a universe of possibilities that include that one.

MR. POCH:  Okay.  Let's just do one more.  I don't want to beat this horse too much.  But just from these numbers, it's also true, would it not, that if the utility had spent 95 percent of its performance, PAB, and was at 100 percent of its goal, and decided to go -- try to get to 110 percent, and thought it could do it really cost-effectively by just spending the remaining 5 percent of their PAB, so in other words, approximately twice as cost-effectively as it had done to date, where it had spent 95 percent of their PAB to get 100 percent of their goal, the choice it would have would be between chasing $1.16 million of the Board performance incentive versus giving up 2-and-a-half million, the tier 1 incentive, for efficiency that you're providing, correct?

MS. McNALLY:  Right.  I guess the only caveat here -- and again, I'm sorry, I haven't done all the math of going from 95 percent to 96, 97.  So between 95 and 100 you don't give up all of your cost-efficiency incentive.  It may -- it's based on the delta, so it gets smaller.  But it's not an on-off.  It's grades between 95 and 99.  And the same between 80 and 94.

MR. POCH:  We can't cover all the examples, and I don't want to cover them.

MS. McNALLY:  I mean, if you took the example of, we're at 99, and you went up to 100, you would then lose your cost efficiency.

So in the case of an LDC at 99 percent PAB, and the only way they could get to 110 would be by spending the last percent, then they would have to make a choice, yes, between the incentive and losing the cost efficiency.

MR. POCH:  But that's a more unrealistic example.  It's unlikely they're going to -- with 1 percent of their budget, they're going to get a 10 percent improvement in their performance.  But in my example, with 5 percent of their remaining PAB budget, trying to get a 10 percent improvement in performance, still perhaps very aggressive, the numbers are as suggested here.  It's 2-and-a-half million, versus 1.16.

MS. McNALLY:  Right.  Except you don't -- oh, so you're saying they have to spend 5 percent more, so then they get it out.

MR. POCH:  To get the 5 percent -- to get the 10 percent more achievement they're planned there, they judge that they'd have to spend the rest of their PAB budget, and that's the choice they'd face.  Those -- the math is right.

MS. McNALLY:  I've caught up to you, and I would agree with you, but again, that's one hypothetical.  And it -- I mean, a couple of points.  It would -- it's also, I think, entirely possible that they could receive both incentives.

MR. POCH:  Now, you've already said that to your knowledge nobody bothered to crunch these competing numbers before you crystallized this.


It's also true, is it not, that no one consulted with organizations such as Mr. Gibbons or my clients about this.  We obviously might have also pointed out this potential concern; is that true?


MS. McNALLY:  So I'm not aware of the procedure that the OEB went through on the performance --


MR. POCH:  No, I was talking about the efficiency incentive.


MS. McNALLY:  And the efficiency incentive is part of a negotiated contract between the LDCs and the OPA, so the result is it's contractual, thus negotiated.


MR. POCH:  Right.  So when you offered -- in your chief you offered responsive just to Mr. Neme's concern that you want you hadn't provided a plan to exceed your CDM mandate, when you've repeated that trilogy a few times.


One of the things you've repeated in that mantra -- I don't want to be derogatory -- in that trilogy is that this incentive is available.  And would you agree that the efficacy of that incentive is certainly questionable at this point?


MS. McNALLY:  So I wouldn't agree with that, and again, I would return to -- that two goals are trying to be achieved with the two different incentives.


One is cost-effective, prudent use of ratepayer funds, and the second is achieving targets.  We have both obligations, as does the Board.


MR. POCH:  Let's be clear.  Is it your evidence that you do not perceive these incentives as competing with one another?


[Witness panel confers]


MS. McNALLY:  Yeah, I think it's a complicated picture.  There's many variables here.


Again, we're talking about in terms of the budget, there is PAB, so the cost efficiency is connected to the PAB, but that's not the only funding that LDCs have.


They have the capability funds, which in the case of the industrial and commercial programs includes their key account managers and their business account reps.  So that's -- those are the feet on the street to get the customers.


And that is not part of PAB, so it doesn't impact the PAB.  The incentives and the measures are also not part of the PAB.


The second, I think, important piece is the achievement in the Board-approved programs also contributes to performance incentives, so the performance incentive turns on their performance in their whole -- all of their programs, not just the OPA programs.


So we've been given one very strict hypothetical, in which case the incentives are competing, but that's not the world we're living in, where we have a much more complicated picture, with multiple sources of funding and multiple programs.


MR. POCH:  Let me move on.


The EFG report at page 8, which is, again, I think, reproduced in our materials, I'll read it.  It says:

"One other issue that is critically important to the determination of whether 2015 LTEP and/or other savings targets are reached is the method by which savings are initially estimated, reviewed and ultimately verified, all matters that we understand are funded by OEB-approved rates rather than by the procurement budget."


So stopping there, is that, in fact, how you fund your planning and review and verification through the budget this Board approves in these proceedings?  Part of your administration budget?


MS. McNALLY:  So I apologize.  Can you repeat the question, please, Mr. Poch?


MR. POCH:  Yes, that your planning and your evaluation budgets are part of your -- are funded through the revenue requirement this Board approves annually, as opposed to from your procurement budget?


[Witness panel confers]


MS. McNALLY:  In terms of evaluations, the funding for evaluations comes from two separate sources.


So the OPA's staff, who are responsible for managing the third-party independent evaluators, OPA staff is covered by fees.


The actual evaluations by our independent third-party providers is covered through charges.


MR. POCH:  Okay.  Earlier in the proceeding, we had seen tables with internal and external spending.


So I take it those externals didn't include this spending on external consultants for evaluation?


MS. McNALLY:  Sorry, you would have to take me to the reference, so I could --


MR. POCH:  I'll leave that.  I think we'll just leave it at that.  That's the implication of what you said.  I'm sure if there's some correction there, Mr. Cass will make sure it gets corrected.


We asked you -- and this is in GEC No. 7, which is reproduced at page 22 of our materials -- about the independent audit.  And you provided -- that was in parts (e) and (f) of that question, and you provided responses, which are reproduced there, as well, for the benefit of everybody at page 23 of our materials.


We asked about committees, involvement of stakeholders, whether you include external stakeholders in determining the priority for evaluation studies, and so on.


And in essence, your answer is that you -- if I may paraphrase it -- that your evaluation as an auditor are done by independent third-party -- your evaluation is done by independent third-party contracted evaluation managers selected by a competitive RFP.  And so you conclude that they're inherently independent, and you've already given evidence about this expert committee you're convening.


Can we agree that under the approach you're using, ultimately you decide, OPA decides, the scope of any -- of evaluations?


MS. McNALLY:  The scope of evaluations is determined according to the EM&V protocols, which are updated from time to time, or -- the process of an evaluation is done according to the EM&V protocols, which are updated from time to time and are publicly available.


MR. POCH:  Right.


MS. McNALLY:  The most recent available was posted on March 31st of this year.


MR. POCH:  And those are a matter of your choosing, your design?  It's your choice what that scope is, what those protocols are, what that scope is?  And in the particulars of a given evaluation, what the scope is, how it will be constructed to conform to those protocols?


MS McNALLY:  We're not privy to the details of how the evaluations -- but I think it's fair to say that the OPA has a role in defining the scope, in consultation with whatever third-party evaluator has won the contract for that particular --


MR. POCH:  Of course you're going to chat with the evaluator.  And it's your choice who to hire to do the evaluation?


MS. McNALLY:  The OPA does retain consultants based on a procurement process, and we look at criteria, so independence and expertise are key criteria.


MR. POCH:  All right.  And -- but it's your choice?


MS. McNALLY:  Yes, we do retain the evaluators.


MR. POCH:  And I take it it would be normal, that it would not be abnormal for OPA to review draft evaluation reports before they're finalized?


[Witness panel confers]


MS. McNALLY:  It is likely that the OPA reviews draft reports.


MR. POCH:  And drafts of such reports are not made public, only final reports are made public; correct?


MS. McNALLY:  Yes, the final reports are made public.


MR. POCH:  And any comments that OPA has made on drafts are not made public ever -- either, are they?


MS. McNALLY:  It is final reports that are made public.


MR. POCH:  All right.  And so OPA comments on drafts, just like the drafts themselves, aren't made public?


MS. McNALLY:  That is correct.  It's part of the work product.


MR. POCH:  Okay.  And in discussing, generally, transparency and accountability, we need to be cognizant of the role of the IESO, and I'm anticipating that -- I invited the commissioner to comment, and just to be perfectly transparent, I've included my letter to him at page 24 of our materials, and then his response at page 25.


And there he confirms, in the third paragraph, that he does not participate in the selection, retention, and supervision of the parties that conduct your EM&V studies.


Does that response reflect your understanding of the situation?


MS. McNALLY:  Yes, the ECO does not have the mandate.  We have the mandate do the evaluations, and again, of course we do them according to publicly available protocols.


But while we're talking about the ECO, the recent ECO report was filed into evidence, I believe, by one of the parties, the 2009 report, where the ECO does comment upon, with praise:

"The ECO is generally impressed..."


And here I'm reading at page 9 of the 2009 Volume 2 report:

"The ECO is generally impressed with the level of rigour that has gone into the OPA evaluations."


MR. POCH:  Right.


MS. McNALLY:  So it's --


MR. POCH:  And, sorry, did you want to go on?


MS. McNALLY:  I was going to say, so, yes, they're not responsible, but certainly they have praised us for our rigorous evaluations.


MR. POCH:  All right.  Now, Energy Futures Group in their evidence here that has suggested that OPA should be subject to an annual audit of its claimed savings, and that the retention and supervision of evaluators and auditors be with the input of a stakeholder committee analogous to the EACs we have on the gas side, and why don't I throw into the pot there that the ECO, as referenced in the last paragraph of his letter, noted that -- from his 2009 report -- the contribution those committees have made, and that he references his call in the 2009 report to -- for greater transparency and public input.


So I'd like to give you an opportunity to respond to both the EFG proposal and the ECO observations, to the extent they address that same point.


Would it be a problem to have such a committee to inject some further stakeholdering and transparency and accountability?


MS. McNALLY:  Yes, so it's certainly the OPA's position that we have in place an effective and rigorous EM&V process, and that it's unnecessary to add on extra and cumbersome layers of process to the existing process.


Again, as mentioned, I think, in opening, we have a process that uses independent third-party expert evaluators.  They are doing their work according to publicly available protocols which are updated from time to time, and certainly we are open to feedback on those protocols.


We will be introducing a new expert panel to address the increased and new complexity brought in by the LDC province-wide programs and Board-approved programs.  So we believe we have a rigorous process in place that's been confirmed, certainly, by the -- in the ECO's opinion.


We believe that the electricity side is quite different from natural gas, and so that what is good for the natural-gas goose isn't necessarily good for the gander.


I mean, of course, the key differences are, natural-gas side, those are two for-profit companies, whereas the OPA is a public organization with a public social mandate and a board of directors, publicly appointed board of directors, supervising our work.


So we think the two -- the two sides are quite different, and thus it's perfectly appropriate to have two different procedures.  And then in our case we believe we have a rigorous, effective procedure in place.


MR. POCH:  Okay.  Earlier I took Mr. Farmer to page 27 of our materials, which is Exhibit B, tab 5, schedule 1, page 7, where you have a milestone -- I guess this was a 2010 milestone -- to:

“Proactively and consistently deliver high-quality stakeholder outreach and engagement activities."


Pursuant to that, I take it there was no opportunity, certainly no, you know, formal funded consultation process where intervenors could look at your proposed evaluations and results?


MS. McNALLY:  So we have -- on an individual evaluation, is not a stakeholder procedure.  That is conducted by our third-party evaluators.


The protocols are publicly available, and certainly they have been available for a number of years, and certainly we're open to receiving comment, and that they are updated.  The last update was posted on March 31st.


MR. POCH:  Okay.  But I take it the answer to my specific question is there isn't been any formal consultation.


MS. McNALLY:  We certainly don't stakeholder the results, the evaluation results, on any given program.


MR. POCH:  Or the proposed evaluations or scope of evaluations, so on.


MS. McNALLY:  No, we do not stakeholder individual evaluation plans.


MR. POCH:  Okay.  And I think you would agree it wouldn't be a particularly fruitful use of this Board's time to have that level of review conducted in a hearing room here annually.


MS. McNALLY:  I would agree.


MR. POCH:  And I take it you would agree that leaving it 'til 2013 for the IPSP process, if it could even delve into such level of detail to give you feedback, would be, again, pretty late in the day, given your looming targets?


MS. McNALLY:  Certainly the protocols are publicly available, and if GEC or any other party had comments on the protocols they could be sent to us right away.  There's no -- there's nothing prohibiting anybody from commenting on our protocols.


MR. POCH:  Well, I'm just -- well, Ms. McNally, you're a lawyer.  Once we're into the IPSP process, there's going to be -- naturally, there's going to be a bit of chill that sets in on both sides, isn't there?  It's harder for you to change your position, change your numbers and so on, when you're in the middle of a proceeding.


MS. McNALLY:  It's -- so I hope there is no chill.  The work that the OPA is doing on program work is ongoing, and it's not impacted by the IPSP.  So we certainly are continuing to do our work.  And as I've mentioned a few times, we are in the process of designing the creation of a stakeholder advisory group that we hope to get going this year.  So our day-to-day business continues and is not put on hold or chilled by the IPSP.


MR. POCH:  I'm sorry, you said you are going to have a stakeholder advisory group.  Is that going to be like -- include intervenors?  Is it going to be a funded process where people could comment on proposed evaluations, scopes of evaluations?  Have I missed that?


MS. McNALLY:  So we haven't -- no, I've only talked at the highest level about it.  We have not nailed down the details yet, but certainly the thinking is that it would include customers, supply chain, delivery agents, OEB stakeholders, other experts.  And it would be providing us advice on, particularly on programs, policy activities, research.  I don't imagine that that group will get into the nitty-gritty of evaluations, but that group may want to comment on the evaluation protocols.


MR. POCH:  Okay.  Final question.  If you would turn to page 16 of our materials, I've reproduced there table 1 of your -- from Exhibit C, tab 1, schedule 1, page 3.  This is your efficiency metrics.  Do you have that?


MS. McNALLY:  The OPA efficiency metrics?  Yes.


MR. POCH:  All right.  And the ones dealing with, for example, what we've been talking about here, gigawatt-hours, the asterisk indicates that you're going to include what you call annual; in other words, what's persisting from the years prior in those numbers, which is of course appropriate.


But two questions arise from that.  First of all, just as we saw, I think from my friend from Energy Probe pointed out in regard to other metrics, because you're counting persistent savings, gigawatt-hours per FTE may be a bit of a difficult metric, because you could do nothing and still have a number there because your -- of your past performance.


And so it wouldn't be, in that admittedly extreme and unlikely circumstance, there would be a problem with that metric.  It wouldn't tell us much about how efficient those 11 people or whatever -- rather, 11 -- that ratio is, wouldn't reflect efficiency in that scenario, right?


MS. McNALLY:  Certainly if -- I mean, if the OPA staff were to do nothing?  Anyways, it seems like an extreme example.


MR. POCH:  All right.  Would it be -- so I'm going to try to make a helpful suggestion here.  Would it -- we could avoid that problem if we simply looked at the, what I'm calling incremental, and I frankly can't remember what phrase you're using for it, but the new CDM put in place in that year, due to your program efforts in that year, per FTE.  Would you agree that might be a more helpful statistic, if we're looking at how efficient and how productive your people are being?


MS. McNALLY:  Certainly we've put in one cut.  Another cut would absolutely be incremental.


MR. POCH:  Okay.  You wouldn't be averse to providing that statistic if the Board thought that would be a more helpful one.


MS. McNALLY:  No.


MR. POCH:  Okay.  And secondly, given that you -- you know, we're in the real world.  We've got a coal phase-out scheduled for 2014.  We've got nuclear outages down the pipe, and so on.


I think there's no disagreement from earlier discussion that, you know, you're big-picture mandate is to keep the lights on.


Given that, would you agree it would be helpful for you to amend your metrics to take account of persistence -- to provide another metric, perhaps -- to take account of persistence of CDM going forward, CDM that helps you achieve your Long-Term Energy Plan goals?


Would you have any problem with such a metric?


MS. McNALLY:  So I think what you're asking for, then, is a metric based on what we call cumulative, those lifetime savings.


MR. POCH:  I don't think I want to use your phrase "cumulative" because, as we had from the earlier discussion, that your cumulative is just some –- it's because of the wording of that 6,000 gigawatt-hour directive, is this odd-ball -- neither fish nor fall.  It's you accumulate it all up to a certain date.


Without us defining the metric here, let's just say if we could come up with a metric which looks at the contribution of your efforts -- or progress of your efforts towards achieving the persistent savings goals that are in the Long-Term Energy Plan, and then compare that progress to how much you're spending or how many FTEs, that if we -- leaving aside the niceties of coming up with the right math, do you have any concern about reporting such a metric, assuming it's not a difficult number for do you assemble?


MS. McNALLY:  I mean, I guess what I want to distinguish is between what's been selected as OPA efficiency metrics.  And presumably a choice was made to choose a select number of metrics, not to be overwhelming, versus what is actually reported based on the results every year.


So I wouldn't want to confuse the two.  And I'm certainly -- we've offered some efficiency metrics.  They're probably not the only possible metrics.  There may be other possible metrics to report.


And that separate from reporting, certainly a persistent number going forward, that's something we do calculate.  You have to calculate it for planning purposes, to know if you get X amount in one year, how long it's going to persist.


MR. POCH:  Well, other than having to print another line, do you have any objection to providing such a metric in future?


MS. McNALLY:  It's -- I guess I don't feel that I'm in a position here and now to commit the OPA to what their efficiency metrics are.


Certainly we've offered these efficiency metrics for 2011.  But it's -- I'm not empowered to embrace new efficiency metrics for --


MR. POCH:  That's fine.  That's fine.  We'll leave it to the Board, who is empowered to ask for what it might want.  And we'll discuss -- or leave it to argument.


Thank you, Mr. Chairman.  And thank you.  I realize I took longer than anticipated.  There were some side trails we had to chase down to resolve context.  Thank you.


MR. SOMMERVILLE:  We were looking for the hammer, Mr. Poch.


Mr. Brett, I think you are scheduled to go next, no?


MR. BRETT:  Actually...


MR. SOMMERVILLE:  Oh, I beg your pardon.


Mr. Faye?  Now, we do have to break pretty much hard at 12:30.
Cross-Examination by Mr. Faye:


MR. FAYE:  Mr. Chair, I promise you that I will be finished before 12:30, as Mr. Poch has covered an area that I thought I was going to have to cover, and he's done it very well.


So I have a couple of very quick clarifications.


Ms. McNally, in answer to one of Mr. Poch's questions on the subject of what you get to count on standards and codes, you said it was Canadian or Ontario.


That would be Canadian federal or Ontario provincial standards that you would count towards your conservation, but you wouldn't count such things as American standards, that might have caused some change in efficiency standards.


Did I get that right?


MS. McNALLY:  That's correct.  We count towards the codes and standards target, we count energy efficiency standards passed by the federal government, as they apply in Ontario, we count Ontario energy efficiency standards, and we count the Ontario code.


MR. FAYE:  If an organization -- for example, the American National Standards Institute -- passed a standard that caused an energy efficiency gain for all American manufacturers, and if that standard subsequently found its way into a Canadian standard, would you count that?


MS. McNALLY:  So typically what happens in the standards world is the Canadian standards, Canadians work with the Americans and monitor the Americans.  Typically we harmonize standards.


It's important, and you need to regulate in Canada to ensure that we don't become a dumping ground for inefficient American product, so that Canadian standards add value to the process.


So we count Canadian federal government standards, as well as the provincial and the Building Code.


MR. FAYE:  Okay.  And so if an American standard happens to form the basis for the Canadian federal standard, that wouldn't -- you wouldn't ignore the ANSI standard contribution, you would say that's a Canadian federal contribution, right?


MS. McNALLY:  Yes.  Since the Canadian government has regulated, typically we -- the Canadian government develops its own standards.  So sometimes they'll incorporate a US standard into regulation, but typically it's updated to be relevant to Canada, and then it is passed.


And again, there are a number of reasons for regulating in Canada, but one of them so to ensure that we don't become a dumping ground for US less efficient product.


MR. FAYE:  Okay.  My second quick clarification, in answer to another of Mr. Poch's questions, you talked about some of the other things that will contribute to conservation.  And one of them, you mentioned, was time-of-use rates.


And I just wanted to clarify whether time-of-use rates affect the demand, the gigawatts, or whether it affects gigawatt-hours.


MS. McNALLY:  So of course we're dealing with this in the IPSP.


Typically, time-of-use rates primarily lead to demand reduction.  There are a number of studies -- and I believe the OEB was responsible for one of them a number of years ago -- where there was some energy savings, but typically TOU drives load-shifting.  But again, there are a number of studies out there that suggest there is some energy connected to it, but it's predominantly load-shifting.


MR. FAYE:  Okay.  Thanks for that.


Then my other questions all relate to an Energy Probe IR, and that is Energy Probe 12, at Exhibit I, 12, 12.  And we'll be looking at page 2 of that.


MS. McNALLY:  Just a moment, while I reach for the binder.  I am with you.


MR. FAYE:  Thank you.  We went through this with the previous panel, but on just the generation portion of the table.


I'd like to just focus on the conservation portion of the table this time.  And this is where Mr. Poch has done quite a lot of my work for me here.


Looking at the conservation net annual peak demand reduction and how you convert that into an efficiency metric, it's correct that you would divide the net annual peak demand reduction by the number of FTEs above, to come up with that number 10 in the second line; is that right?


MS. McNALLY:  Sorry.  I thought I was with you and I'm -- oh.  Here we go.


At -- sorry, you were at tab 12, schedule 12, page 2 of 12?


MR. FAYE:  Correct.


MS. McNALLY:  Two of 2?


MR. FAYE:  And we're looking at the first line under the "Conservation" bar, that number, 2,390, in the 2011 budget?


MS. McNALLY:  Yeah.


MR. FAYE:  And in order to get to that number 10 in the second line, I divide 2,390 by the 235 FTEs above, right?


MS. McNALLY:  Yes, that seems reasonable.


MR. FAYE:  Okay.  Now, my question is that I can see that if you divided the 2,390 by the number of people you had in your conservation department, that that could be a useful metric in measuring how your conservation staff are doing.


But I'm wondering why you use all 235 employees in the organization.  Do they all contribute to your conservation programs?

MS. McNALLY:  So the reason that we would have adopted an OPA-wide number is that the conservation is not on its own in a silo, but we receive support from the legal group, from the IT group, from the communications group.  So there is a -- so it's appropriate, because we work as an integrated corporation, to account to all of them.  Planning, of course, as well.


MR. FAYE:  Well, then perhaps you could sort of enlighten me on, how does a transmission system planning department contribute to your conservation programs?


[Witness panel confers]


MS. McNALLY:  I think it's really -- it's partly about communication two ways.  So the conservation group needs to know if there's transmission constraints somewhere, and so that we can look at targeting programs, and transmission, of course, needs to know what kind of conservation programs are  being rolled out and where we expect their impact.


MR. FAYE:  So it's more or less a liaison type activity between the two groups, I take it?


MS. McNALLY:  I think that would be a fair description.


MR. FAYE:  All right.  So in terms of the transmission planning department's overall planning workload, how much of that would be in liaison with the conservation department?


MS. McNALLY:  So I don't have those numbers.  It's not the lion's share of their workload.


MR. FAYE:  Okay.  So if the lion's share of their workload doesn't have anything do with the conservation programs, how are they being measured?  Is there another metric that measures how your transmission system planning department is doing?


MS. McNALLY:  I'm probably the wrong panel to be asking about a transmission metric.  I can speak to the conservation issue, but I'm not in a position to speak to transmission issues.


MR. FAYE:  All right.  Well, let me put it more broadly.  The title of this page is "OPA efficiency metrics".  Is there another page that I'm missing that also says "OPA efficiency metrics" and includes these other departments?


MS. McNALLY:  So it would appear that this is -- these are the metrics that we put forward in our submission, so, again, focusing on the two major areas where we produce megawatts or savings results that can be easily tracked.


MR. FAYE:  Okay.  So you're attempting to measure these two particular components, how much generation you're managing to get resourced and how much conservation you're developing.  And those are, you know, legitimate efficiency concerns.


But there doesn't appear to be any efficiency measurement of a fairly large part of your organization that don't fall into those two areas.  Would I be correct in that?


MS. McNALLY:  And again, I'm here as the conservation panel, not the other panel, which I believe was on the stand Monday/Tuesday, but certainly the way our submission is put together we have qualitative milestones, which are also part of our metrics, dealing with the kind of output-based or activity work.  And then these are in here as quantitative efficiency metrics, and in order to come up with a meaningful quantitative you need something to count, and so hence the focus on budget dollars, FTEs, and megawatts.  But that is not so say that there aren't metrics for the other work we do, and those can be found in the body of the submission.


MR. FAYE:  And are they efficiency metrics, or are they milestones, as you mentioned?


MR. GABRIELE:  In terms of the milestones and results-based, they are measures of efficiency in regards to the expenditures that are submitted in the 2011 budget, and they are qualitative.


MR. FAYE:  So just so I understand that, a milestone is whether you reach a target date and have your work accomplished on time or whether you don't.  Is that a fair characterization?


MR. GABRIELE:  Yes.


MR. FAYE:  Okay.  So the getting it there on budget and on time is the efficiency measure you're talking about.


MR. GABRIELE:  That's how you would look at a qualitative one, yes.


MR. FAYE:  Okay.  Thanks.  I think that's all I wanted to cover.  Thank you very much, panel.


MR. SOMMERVILLE:  The Board will adjourn at this point until 1:30.  Thank you.


--- Luncheon recess taken at 12:19 p.m.


--- On resuming at 1:34 p.m.

MR. SOMMERVILLE:  Thank you, please be seated.

Mr. Warren, I think you're next.

MR. WARREN:  I am.  Thank you, sir.

As I preliminary matter, I notified my friend Mr. Cass 
yesterday that I would be introducing two documents today.  And I gave copies to Mr. Millar, and if they might be given to the Board Panel?

MR. MILLAR:  Yes, we have two documents, Mr. Chair.

One is a letter from the OPA, dated April 21st, 2011.  That will be K3.3.  And the other is the witness statement for Julia McNally, which I assume is in the Toronto Hydro proceeding, and we'll call that K3.4.
EXHIBIT NO. K3.3:  LETTER FROM THE OPA, DATED APRIL 21ST, 2011.
EXHIBIT NO. K3.4:  WITNESS STATEMENT FOR JULIA McNALLY.
Cross-Examination by Mr. Warren:


MR. WARREN:  I apologize, members of the Panel, in carrying out my housekeeping functions, I don't know what the numbers were.

MR. MILLAR:  It's K3.3 for the OPA letter and 3.4 for the witness statement of Ms. McNally.

MR. WARREN:  Members of the panel, I'm going to talk you from the lofty heights occupied by my friend Mr. Poch to the more quotidian details of your spending for strategic objective number 2 and the relationship between that spending and some of the objectives that you seek to accomplish.  That's generally what I'm doing.

And I'd like to begin, if I can, panel, with Exhibit D, tab 2, schedule 2, page 2, in which you put the budget for strategic objective number 2.  That's Exhibit D, tab 2, schedule 2, page 2.  It's under the heading "Strategic Objective 2."

MS. McNALLY:  We have caught up to you.

MR. WARREN:  The budget for 2011 of $16.4 million, am I correct in understanding that that is the forecast operating cost to achieve all of the components of strategic objective number 2?

MS. McNALLY:  And I -- Mr. Gabriele will address that question.

MR. GABRIELE:  You're correct.

MR. WARREN:  And Mr. Gabriele, can you help me out with the heading "Conservation and Technology Funds"?

I'm sure this is in the prefiled evidence somewhere, but could you help me understand what those are and their relationship -- what I'm trying to get at is the relationship between the monies in that category and what it costs you to achieve the components of strategic objective number 2.

MS. McNALLY:  Despite my best efforts, this is back to me.

[Laughter]

MR. WARREN:  Happy news for both of us.

[Laughter]

MS. McNALLY:  So the conservation and technology funds, I can draw you to that submission proper, and some discussion of the technology funds can be found at Exhibit B, tab 2, schedule 1, starting at page 10.  And it goes from page 10 through to -- through to the end of page 13.

[Fire alarm sounds]


MR. SOMMERVILLE:  This particular alarm does not mean that we have to do anything immediately.

[Laughter]

MR. SOMMERVILLE:  If it starts to go faster, then we have to run like the blazes to get out.

MR. WARREN:  Do you mind if I wait, sir?

And I'll avoid the temptation to say, Ms. McNally, your pants are on fire.

[Laughter]

MR. SOMMERVILLE:  Why don't we take -- the Board will adjourn until the alert subsides, or gets worse.

Let me just say this, though, before we do.  If in fact, we do receive a rapidly -- a rapid alarm, the mustering place is just down this hall in that stairwell.

If anybody needs assistance in getting down, they should muster at the elevators, and there will be special provision for that.  But otherwise, we'll muster at the stairwell and that's the way we'll go down.

Okay?  Thank you.

--- Recess taken at 1:41 p.m.

--- On resuming at 2:02 p.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.

Has the panel had a chance to reflect on its answer?  No, just kidding.


[Laughter]

MR. SOMMERVILLE:  Mr. Warren.

MR. WARREN:  I've had a chance to reflect on my question, which may be more important.

Actually, Ms. McNally, I just want to, just to speed things up, all I'm trying to get at is an understanding of whether, of the $16.4 million in the budget, are the conservation and technology funds related to the costs of administering the various components of the strategic objective, or is there some other purpose for those funds?

MS. McNALLY:  The line of funds that Mr. Warren was referring to -- and, sorry, I'm going to find the budget again.

MR. WARREN:  D2, tab 2, schedule 2, page 2.

MS. McNALLY:  So add to that page, under section, "strategic objective 2", the budget -- the line that says "conservation and technology funds", those funds are going towards projects that are funded under the conservation and technology fund, and the projects under those two funds are described in the body of the evidence at Exhibit B, tab 2, schedule 1, and they contribute to achieving our strategic objective.

MR. WARREN:  Okay.  So I should be dealing with the number of 16.4, as opposed to some -- a $13 million number; is that fair?  $13 million would be the four components less the technology funds.

MS. McNALLY:  Yeah, the 16...  Oh.

MR. WARREN:  I think the answer to my question is "yes".  It was badly framed.  I apologize.

MR. GABRIELE:  Yes, that's correct.

MR. WARREN:  Exhibit D2 -- sorry, Exhibit D, tab 2, schedule 1, page 9.  Am I right -- this is just an information enquiry -- am I right that the administering of the -- or achieving the objectives, strategic objective number 2, will entail the use of 68 FTEs; is that right?

[Witness panel confers]


MR. GABRIELE:  Strategic -- the FTEs, regular FTEs, of 68, and there is one temporary, for a total of 69.

MR. WARREN:  Okay.  Just by way of background, a few questions.  As I understand the sequence -- and this is set out in yesterday's transcript, but I don't think you need to turn it up, but it's at page 109.  As I understand it, Ms. McNally, the targets to be achieved by 2014, they were established by the Ministry and -- sorry, they were set out at the Minister's directive; is that correct?

MS. McNALLY:  I'm sorry.  I'm gone to page 109.  And you're referring to --


MR. WARREN:  I'm not referring to anything specific on that page, just, at a high level of generality, the targets to be achieved, the CDM targets to be achieved by 2014, they were set out in the Minister's directive.  That's the origin of those targets; is that correct?

MS. McNALLY:  So the targets for the LDCs are set out in the March 31st, 2010 directive to the OEB, and there was a subsequent directive to the OPA in April of 2010.

MR. WARREN:  And did the OPA itself play any role in setting those targets, do you know?

MS. McNALLY:  We do provide advice to the government on an ongoing basis, and I believe that we were consulted on -- by the government when they were developing their targets, but the targets are the government's targets that were issued in March 2010.

MR. WARREN:  Following the issuance of those targets, as I understand your evidence, Ms. McNally, the OPA worked with the LDCs to design the programs and to arrive at the overall budget of 1.4-billion; is that correct?

MS. McNALLY:  So as you -- as you know, set out in the directives both to the Board and to the OPA, the LDCs can meet their targets using three scenarios.  They can use it through OPA, province-wide programs, through Board-approved programs, or through some combination.

And so the OPA and the LDCs work together starting in or about December 2009 to design programs for the province-wide programs.

The budget then approved for the province-wide programs, the budget approved by the OPA Board, was 1.4 billion for the delivery of the province-wide programs.  So that's not the OEB-approved programs.

MR. WARREN:  I was just reading, literally reading, what you said yesterday, which was on page 109, beginning at page 6:

"It was based then, given this 6,000 gigawatt-hour cumulative target, the OPA then, along with the LDCs, built the LDC delivery model, designed the programs, and derived the budget of 1.4 billion."

Correct?

MS. McNALLY:  Yeah, that's correct.

MR. WARREN:  Okay.

MS. McNALLY:  Now, of course, that's only going after -- that's the province-wide programs, not the -- it doesn't include the Board-approved programs.

MR. WARREN:  I appreciate that.  And it's -- the $1.4 billion not only doesn't include the programs for the LDCs, it doesn't include the incentives, correct?

MS. McNALLY:  It includes the incentives for the province-wide programs.  It does not include any of the costs for the Board-approved programs.  So it includes all of the costs, or an estimate for all of the costs, for the province-wide programs, but not the Board-approved programs.

MR. WARREN:  The LDCs have access to the, obviously, to the OPA province-wide programs, correct?

MS. McNALLY:  That is correct.

MR. WARREN:  And it is the LDCs that determine whether or not they meet their assigned targets using those OPA programs by themselves.

MS. McNALLY:  Yes.  The way the model is set up, the LDCs have developed their own strategies, which they filed with the Board, and it's up to them to decide which programs to deploy to achieve their targets.

MR. WARREN:  Does the OPA work with the LDCs to assist them in determining whether or not they can meet their targets using the OPA programs or they have to apply for OEB-approved programs?

MS. McNALLY:  Just one moment.  We believe there's an IR on this, and we're going to find that and reference it.

So I can just draw your attention to Exhibit I, tab 7, schedule 13, page 3 of 3.  And it's fairly close to the beginning of the Alliance IRs.

MR. WARREN:  And the answer, Ms. McNally, is...?

MS. McNALLY:  And so the answer is that it's -- the LDCs are responsible for developing their own strategies, and the OPA has provided support to the LDCs.  And the types of support are enumerated in the IR response, so Exhibit I, tab 7, schedule 3, page 3, at the bottom, starting at line 27.

The OPA provided -- or, sorry, line 31.  The OPA provided the LDCs with program summary guides that described the province-wide programs.


The LDCs were also provided with a resource planning tool and modelling framework, to use them to help them develop their strategies.  In addition to that, a number of webinars were held with the LDCs to explain the content of the programs.

So support -- again, the responsibility to develop the strategies was the LDCs', but the OPA played a supporting role.

MR. WARREN:  Is that supporting role now completed, Ms. McNally, or will that continue to exist throughout 2011?

MS. McNALLY:  One of the key roles of the OPA throughout the period to 2014 is to provide support to the LDCs in their -- in their delivery of programs and achievement of the target.  Our prime role is working on the province-wide programs.

MR. WARREN:  So the answer to my question is "yes" or "no"?

MS. McNALLY:  So we have a continuing role to support the LDCs, but our mandate is around the OPA province-wide programs.

Certainly if the LDCs came to us for assistance on their own programs, I'm sure we would be happy to provide assistance, but our main role is providing them with support on the province-wide programs, as well, of course, as monitoring progress towards the 2015 targets as a whole.

MR. WARREN:  Is it up to the LDCs to design the programs that they believe require Board approval?

MS. McNALLY:  Yes, it's the responsibility of the LDCs to design the Board-approved programs.

MR. WARREN:  And does the OPA assist the LDCs in the design of the programs that will require Board approval?

MS. McNALLY:  The support that we have provided to date is the provision of resource planning tool and modelling framework.

MR. WARREN:  Now, I understand from an examination that we had, Ms. McNally, in another context that the OPA does not review the LDC programs, the ones seeking Board approval, to see if there is any duplication; is that correct?

MS. McNALLY:  We have provided a review -- once we've requested, of course – it has only happened now in two cases -- but Hydro One asked us for a review after they had designed their programs and filed them with the Board, and Toronto Hydro similarly asked us for an opinion on duplication after they had developed their programs and filed with the Board.

MR. WARREN:  And if you could turn up, in that context, Exhibit K3.3, which is the letter dated April 21st, 2011, from the Ontario Power Authority, that was signed by you on behalf of Andrew Pride.  This is a letter to Toronto Hydro.

And do I take it, Ms. McNally, that this was the Ontario Power Authority's response to a request from Toronto Hydro that Toronto Hydro review the -- its program, its CDM programs?  Is that correct?

MS. McNALLY:  So I'm looking at K3.3, letter of April 21st, and yes, this was a letter in response to a request by Toronto Hydro to the OPA for our opinion on whether or not their programs were duplicative.

MR. WARREN:  You will not, as I understand it, provide that kind of analysis unless specifically requested by an individual LDC; is that correct?

MS. McNALLY:  In the first two cases that have occurred, that is the case, but of course this matter is now before the Board, and we are looking forward to the guidance that the Board will provide on the issue of duplication.

And certainly, going forward, we will be guided by that.

MR. WARREN:  And just to complete this circle, K3.4, if you could turn that up, that is the witness statement that you provided prior to your testimony in the Toronto Hydro CDM case; is that correct?

MS. McNALLY:  Yes, K3.4.  Yes.

MR. WARREN:  And if I turn to page 2 of that, you set out, beginning at line 4, an analytical framework consisting of four components that you used to assess duplication in the Toronto Hydro CDM programs; correct?

MS. McNALLY:  Yes, that's correct.

MR. WARREN:  Okay.  Now, if the -- I take it -- or am I correct that in the $16.4 million budget you've got for conservation, that it does not include a cost for reviewing LDC programs requiring Board approval for duplication?  Is that fair?

Because prior to April, you hadn't played that role.

MS. McNALLY:  We currently have -- or we anticipate -- it is unclear at this point what kind of direction will be forthcoming from the Board on this issue.

Of course, the ultimate jurisdiction on duplication lies with the Board.  But the OPA, in the conservation division, in my group we have a staff person dedicated to regulatory issues, and it's also part of my responsibility.

So we anticipate it would be using our regulatory staff as the key point person relying on other staff of the OPA to review.

So at this point we do have staff in place, responsible for regulatory matters, from a subject matter perspective.

MR. WARREN:  My only question -- and there's no magic in it, Ms. McNally -- is whether or not there are sufficient funds in the $16.4 million budget that would allow the OPA to take on the role of reviewing LDC programs for duplication if the Board were to direct it.

That's all I'm trying to get at.

MS. McNALLY:  Right.  I guess it would really depend on what that role looked like.  We certainly have staff, and we have -- it will depend on what kind of review.  It will depend on the volume.  But certainly we have staff at this point, and we could undertake some level of review.

MR. WARREN:  Do you have any sense or does the OPA have any sense, Ms. McNally, of how many LDCs will be applying for Board-approved CDM programs?

[Witness panel confers]

MS. McNALLY:  We don't have -- I don't have before me right now the exact number of LDCs that have put forward proposed tier 2, tier 3 programs in their strategies.

What I can tell you is that it is not a hundred percent.  And I have, -- I think there's an open question how many of them will, and then at what pace they will come forward.

We are now at May, and we only have one hearing that has gone forward.

So -- but certainly a review, the strategies do indicate whether or not LDCs are seeking it.  And again, I don't remember the exact number, but it is definitely less than a hundred percent.

MR. WARREN:  Is that number available to you, Ms. McNally?  Do you know it?  Or do you get access to the number?

MS. McNALLY:  Yeah, but the number is publicly available on the CDM strategies.  We do have -- we have gone through them and counted them.  I just -- I don't have the number here.

MR. WARREN:  Can you undertake to provide that number, please?

MS. McNALLY:  Yes, I can.

MR. WARREN:  Thank you.

MR. MILLAR:  J3.1.
UNDERTAKING NO. J3.1: TO PROVIDE NUMBER OF LDCS WHO WILL BE APPLYING FOR BOARD-APPROVED CDM PROGRAMS

MR. WARREN:  Panel, could you turn up, please, Exhibit B, tab 2, schedule 1?

Beginning at line -- do you have it, panel?

MS. McNALLY:  Sorry, and the page?

MR. WARREN:  Yes.  Do you have page 4, sorry, page 4 of 20?

MS. McNALLY:  Yes.

MR. WARREN:  Beginning at line 3:

"Overall, as the funding agent for the OPA-contracted province-wide programs, the OPA will work to ensure good governance of ratepayer dollars."

I want to explore that if I can, Ms. McNally, and members of the panel.

Certainly we can agree that to the extent that good governance of ratepayer dollars would entail avoiding duplication with CDM programs approved by the Board, that that's not something the Board -- that OPA's been doing up to now; correct?

MS. McNALLY:  The issue of duplication is one that resides with -- monitoring duplication is one that resides with the Board.

MR. WARREN:  You certainly have the capacity.  The OPA has the capacity to identify, from its perspective, what it regards as duplication, as evidenced by Exhibit K3.3; correct?

MS. McNALLY:  Yes.  Again, the jurisdiction for this lies with the Board, and again, as I'd mentioned earlier, the OPA has taken steps to ensure that the LDCs have all of the information they need in order to design their program.

So they've got program guides, as we talked about, which will allow them to design programs that are not duplicative.  They've also been given a resource planning tool.

MR. WARREN:  Now, continuing with that same evidence reference, Exhibit B, tab 2, schedule 1, page 4.  The next sentence reads:

"The OPA will work to ensure that ratepayer dollars are used effectively through quality assurance and quality control processes."


I'm going to take you through each of these segments seriatim, but let's beginning with quality assurance and quality control processes.  What are those, members of the panel?

MS. McNALLY:  A similar question was asked by Board Staff in the IRs.  So if I can draw your attention to Board Staff Interrogatory 6.

MR. WARREN:  All right.

MS. McNALLY:  And my apologies.  We're just -- the master agreement includes provisions regarding governance and quality assurance, so we're just seeking those cites out.

And there is -- in the master agreement at article 7 deals with good governance.  So it's the master agreement, which is filed as Exhibit I-2-4, attachment 1.  And I'm looking right now at the table of contents, page 3, which has -- outlines Article 7, good governance, which deals with section 7.1, audit rights and record-keeping, 7.2, quality assurance inspections, and 7.3, program administrations funding, spending and monitoring.

MR. WARREN:  Where I want to get to with this, panel, is the ability of the Board, when it looks at the proposed fees for this year, and then next year, when it comes back to look at whether or not the fees have been spent reasonably, I want -- I'm trying to get at how it is the Board would know whether or not the OPA had efficiently and effectively done what it says it's going to do in Exhibit B, tab 2, schedule 1, at page 4.

And in that context, perhaps you could turn up Exhibit C, tab 1, schedule 1, page 3, which are your efficiency metrics.

MS. McNALLY:  Sorry, can you...

MR. WARREN:  Exhibit C, tab 1, schedule 1, page 3.  Do you have it, panel?

MS. McNALLY:  So, sorry, I've now caught up in the materials.  Can you please repeat your question?

MR. WARREN:  My question is, do the efficiency metrics on that exhibit, do they measure whether or not ratepayer dollars have been effectively used through quality assurance and quality control processes?  Is that measured by those OPA efficiency metrics?

MR. GABRIELE:  The OPA efficiency metrics at Exhibit C, tab 1, schedule 1, page 3 are overall and results-based.  They are not specific activity-based metrics.  So the measure for the Board's approval would be the results reporting, the qualitative reporting, that we would supply in the 2012 rate case.

MR. WARREN:  And the results reporting, in what form would that be that would measure whether or not ratepayer dollars have been used effectively?  How do you measure that, panel?

MR. GABRIELE:  On a -- for the use of the ratepayers' dollars, it would be a qualitative measure as to whether the processes were enacted and executed.

MR. WARREN:  And the qualitative analysis is one which is prepared by the OPA or by an independent third party?

MR. GABRIELE:  That is prepared by the OPA.

MR. WARREN:  So the OPA sets itself certain targets, and if it -- for performance, and if it meets those targets it reports to the Board that it has met its quality standards; is that fair?

MR. GABRIELE:  That would be correct.

MR. WARREN:  You would, I take it, agree with me that there's a certain circularity to that, would you not?

MR. GABRIELE:  Well --


MR. WARREN:  You set the standards and then tell us whether or not you think you've met your own standards?

MR. GABRIELE:  I'm not sure that there would be another way to do that.

MR. WARREN:  You could do it by way of third-person, third-party audit; is that fair?

MR. GABRIELE:  Could you go a little farther with that, please?

MR. WARREN:  Well, if you set the standards -- first of all, your criteria for whether or not ratepayer dollars are effectively used, those are standards which you have set yourself.  Fair?

MR. GABRIELE:  We set the milestones and the initiatives and then measure our performance against those.

MR. WARREN:  Those milestones and initiatives, were they assessed by a third party?

MR. GABRIELE:  They are assessed at this -- at this revenue requirement case.

MR. WARREN:  That's the forum in which it's done; is that correct?

MR. GABRIELE:  That's correct, yeah.

MR. WARREN:  Okay.

MS. McNALLY:  Sorry --


MR. WARREN:  And with respect to the milestones themselves, if you could turn them up.  Exhibit B, tab 2, schedule 1, page 15.

MS. McNALLY:  Sorry, if I'm just -- I want to build on Mr. Gabriele's response before we go to the next page, and I just want to distinguish between at least two pieces, because I think we've got a few ideas around.  One is around the quality assurance and quality control within the LDC programs and the master agreement.  And that is one set of issues.  And in that case, as I mentioned, in the master agreement there are contractual provisions around good governance, in terms of quality assurance, inspections, 7.2, so that's Exhibit I-2-4, attachment 1.  I'm at page 37 of 97, at 7.2.  "OPA has the right to do an inspection or technical audit", OPA directly or through its designate, so there's certainly provision for a third-party quality audit under the contract.  So that's one bundle of issues.  And then the second bundle of issues, which Mr. Gabriele was talking to, which is a separate set of issues around OPA activities.
MR. WARREN:  Exhibit B, tab 2, schedule 1, page 15, "in the first year of the planning period, the conservation division will have reached the following milestones", and you've got five bullet items.  Do you see those there?

MS. McNALLY:  Yes.

MR. WARREN:  Let me take the fifth one:

"Conducted evaluations to verify results for all CDM programs, including results at an LDC level in support of the OPA contracted province-wide CDM programs."

So a measure of whether or not ratepayer dollars are being used effectively is the fact that you've conducted evaluations.  Have I got that right?

[Witness panel confers]


MS. McNALLY:  So the milestone here that we're looking at, Exhibit B, tab 2, schedule 1, the first milestone for 2011 is that we have implemented a portfolio of newly designed programs and worked with local distribution companies and other delivery agents to deliver peak demand reductions in energy savings, and one of the elements of ensuring that that milestone has been met is that evaluations are conducted on the programs.  So that is an activity or a measure a marker that the milestone of implementing the portfolio and delivering the result is achieved.

MR. WARREN:  I guess my difficulty, Ms. McNally and members of the panel -- and I don't know whether you can help me with this difficulty or not -- is that you've set yourself tests, milestones.  And all you have to do is do things.

But there's no measure of whether or not you've done them well.  There's no measure of whether or not you've spent the money efficiently.  There's no measure in this that any objective observer could look at to see whether or not ratepayer dollars have been spent effectively.

Would you agree with that?

[Witness panel confers]

MS. McNALLY:  I'm going to ask Mr. Gabriele to answer that question.

MR. WARREN:  Please.

MR. GABRIELE:  Measuring activities is an inherently difficult exercise, but I would say that we provide a number of efforts at corralling the measures of effectiveness for the OPA.

We use the performance metrics, we use our results-based reporting, and we establish milestones that can be observed and seen.  And we maintain the spending or the flow of dollars within the targeted range.

MR. WARREN:  Let me see if I can deconstruct that answer.

I'm not sure what it means to "corral" something, but let me go back to the question which I asked, to see if I can understand it.

You set yourself targets in which you're going to do things.  You're going to conduct evaluations.  You're going to conduct internal quality control processes.  You're going to deliver a suite of energy-efficient and demand response initiatives, and so on and so forth.

My question, panel, is, how does the Board know -- or stakeholders know, for that matter -- that you've done those well, or done them in the optimum way that achieves maximum benefit for ratepayer dollars?  How do they do that, sir, beyond simply the fact that they've been done?

That's the puzzlement I have about this, sir.  Can you help me with that?

MS. McNALLY:  So I will build on Mr. Gabriele's answer.

And again, I think it's that we have a mix of metrics and milestones, so there's qualitative and quantitative.  And I think that one of the purposes of this process in this forum is for the OPA to report on its qualitative milestones, and provide some description about how we have performed that.

And of course, intervenors are then given an opportunity to ask interrogatories to get more detail.

So that is the process that has been set up, in order to explore the nature of the OPA's performance against its milestones.

And in addition, we have the efficiency metrics, which we have focused on, on really the large-scale -- the bottom line, which is energy savings and capacity savings in dollars spent.

And I think the purpose of this forum is to allow intervenors to ask questions about that work.

I think it's -- so that would be the main answer.

I think in addition to that, when we designed -- in terms of we are always interested in cost-effectiveness, and when we design conservation programs, they are
always -- our portfolio is tested for its cost-effectiveness.

And so that is one of our other ways of ensuring ratepayer value in the programs that we deliver.

MR. WARREN:  Sorry, your portfolio is tested for cost-effectiveness?

MS. McNALLY:  That is correct.  Our portfolio is corrected for cost-effectiveness.  We use two main tests, and I will ask Mr. Icyk to comment in more detail on that above.

MR. ICYK:  Sure.

MS. McNALLY:  Sorry.

MR. ICYK:  There are two main tests that we apply on a screening basis, and also after the fact on an evaluation basis; a program administrator cost test and the total resource cost test.

The descriptions of these tests are set out in OPA's cost-effectiveness test guide, which are on our public website.  And they're also -- a link has been provided in a number of our responses to a number of different IRs, including Pollution Probe 4.

MR. WARREN:  My understanding of those tests was that they were measuring the cost-effectiveness of the actual programs themselves, the CDM programs themselves.

Have I misunderstood that?

MR. ICYK:  So they can be applied at a portfolio level.  They can be applied at different levels.

The threshold that we look at is at the portfolio level.  That would also include portfolio-level costs.  So we would also include in our determination of cost-effectiveness at a portfolio level, whether these additional costs would cause the portfolio to be net benefit greater than zero.

MR. WARREN:  Is there a cost-effectiveness test for how you spend your $16.4 million?

MR. ICYK:  So as I've said, that type of information would be included, when we look at applying the cost-effectiveness tests at a portfolio level.

MR. WARREN:  Sorry, the portfolio test would assess whether or not you've used your $16.4 million cost-effectively?

MR. ICYK:  It's not evaluated on a standalone basis.  It's considered as a portfolio-level cost, along with our other program-related costs.

MR. WARREN:  We're now about -- certainly a quarter of the way through 2011.

Can you tell the Board, of the $16.4 million, how much you've spent at this point?  Do you know?

MR. GABRIELE:  I don't have that data with me.

MR. WARREN:  Is that data available?

MR. GABRIELE:  Yes.

MR. WARREN:  Can I get an undertaking to provide that, please?

MR. MILLAR:  J3.2.
UNDERTAKING NO. J3.2:  TO PROVIDE AMOUNT OF THE $16.4 MILLION SPENT YEAR-TO-DATE IN 2011.

MR. WARREN:  Is any of the $16.4 million devoted to changing codes and standards?

MS. McNALLY:  Yes, it is.

MR. WARREN:  Okay.  How much of that is spent on that?  Do you know?  Or can that be broken down?

[Witness panel confers]

MR. GABRIELE:  Can I ask for a little clarification on that, in terms of what is presented as budgetary information?

I'm wondering if you're -- as you're aware, the codes and standards -- or the way we allocate labour is we have specific labour within organization charts, but cross-functional work happens, and we can't capture that.

But we can give -- we could give a rough estimate
of -- but we certainly give professional and consulting fees.  And we would have to do an allocation of overhead.

MR. WARREN:  Can you give us a rough estimate of how much of the $16.4 is spent on codes and standards?

If you can't give a number --


MR. GABRIELE:  Well, we can, with the understanding that there would not be an allocation of labour, and the overhead would have to be allocated.  And you know, I would look for some guidance as to how you would want that to appear.

MR. WARREN:  I --


MS. McNALLY:  Sorry.

MR. WARREN:  Sorry.

MS. McNALLY:  I was going to build it -- building on what Mr. Gabriele has said, there's probably a narrow way of looking at our codes and standards expenditures, and a broader way.

So in the broader way, we are looking for all of our programs to make space to allow for new codes and standards to come in.  So from a market transformation perspective, all of our work is supporting codes and standards, so we could give you that number.

Then we also have a number of staff whose work is much more focused on supporting the codes and standards regime.  So I guess that, as Mr. Gabriele said, some clarity on –- on --


MR. WARREN:  Let me take it at baby steps, the way I'm comfortable operating, Ms. McNally.

We have two levels of government in this country -- actually, we have three -- two levels of government under our constitution.

The federal government sets codes and standards, NRCan does.  We have a provincial level that sets building codes.  The codes and standards set by those two levels of government would have an impact on energy efficiency.


Can we agree on that?

MS. McNALLY:  Yes.  Absolutely.

MR. WARREN:  Okay.  And we have tax dollars being spent on changing codes and standards at both the federal and provincial level; I assume you'll agree with me on that, right?

MS. McNALLY:  Yes, I would.

MR. WARREN:  Now, in relation to what those two levels of government are spending tax dollars on, I'm wondering what it is that the OPA is doing, spending, with respect to changing codes and standards.

[Witness panel confers]


MS. McNALLY:  So if I understand your question to be what kind of activities does the OPA do in terms of codes and standards, and to what end, there are a number.

So the OPA, with regard to codes and standards, plays a support role, plays a planning role, and plays kind of liaison integration role.

So I'll just start with the integration liaison role.  It is important in order to enable and accelerate codes and standards to move the market first and get the market ready for codes and standards.

So our programs play an important role in that process. So it's necessary that the OPA be aware of codes and standards, which ones are planned and which ones are potential, in order to align the programs to that.  So there's a liaison role.

The second role is in terms of planning.  We estimate the impact of codes and standards that goes into the Integrated Power System Plan.

And then the third piece is, we provide active support to the process of developing codes and standards.  That includes, along with many other utilities, participating in the Canadian standards process to develop standards which can be incorporated into regulation.

We have participated and provided support to the Ministry of Housing in developing their code.  We have funded -- co-funded with them research to support next-generation code.  We participate in code committees.  We're currently chairing NRCan's Energy Star for New Homes Code Committee.

So we, along with other utilities across the country, along with other governments, work cooperatively to enable the advancement of codes and standards in Canada, both equipment and standards.

MR. WARREN:  And is there any risk in all of that, that it's duplicating work that other people are doing, the federal government, the provincial government?

MS. McNALLY:  No, we work in partnership with all levels of government.  And as an example, in terms of developing the standards at the Canadian Standards Association, we're part of a working group, along with the Ministry of Energy, NRCan, B.C., Ministry of Mines and Petroleum, as well as other utilities, to as a group identify which are the priority standards for each of our jurisdictions, as well as Canada as a whole.  And we work together to support those, both through funding standards development, but also active participation on technical subcommittees.

So, no, there is no risk of duplication.  We work in partnership.

MR. WARREN:  Those are my questions.  Thank you very much.

MR. SOMMERVILLE:  Mr. Warren.

Who's next?  Mr. DeRose?

MR. DeROSE:  I'm not sure whether I was next in the queue, but I'm happy to go.  If I could just -- I'm just going move my books up one, just -- otherwise I'm looking through a pillar, and it's -- if you can just give me one moment.

MR. SOMMERVILLE:  We'll break for ten minutes and come back.  Thank you.

--- Recess taken at 2:45 p.m.

--- On resuming at 2:56 p.m.

MR. SOMMERVILLE:  Thank you very much.  Please be seated.

Just before you begin, Mr. DeRose, the Board does have to rise today at 4:30 sharp because of another commitment.

As I understand it, other than Mr. DeRose, we have Mr. Buonaguro for this afternoon, Mr. Rubenstein, Mr. Gardner and Mr. Brett.

We may not get through all of those parties.  We'll do the best that we can to do so.

So panel, we'll try to get you out of here today, but it's possible that you may have to come back tomorrow morning.

Mr. DeRose?

Cross-Examination by Mr. DeRose:


MR. DeROSE:  Thank you, Panel.

Panel, my name is Vince DeRose.  I'm asking questions today on behalf of CME.

I'd like to start by seeking some clarification on a topic which Mr. Alexander cross-examined you in quite a bit of detail on, and it was the two goals and the two incentives.

And so just in terms of the goals, just so that we're on the same page, the first goal was to meet and exceed targets, and the second goal was to ensure ratepayer value.

And just for the record -- I don't think you need to turn this up -- but it starts at page 130 of Volume 1 of the transcript from day 1.

So panel, first of all, my description of the two goals, are we on the same page?  You agree that those are the two goals?

MS. McNALLY:  Yes, that is a fair summary of the two goals.

MR. DeROSE:  Okay.  And is my interpretation that the first goal -- and that is to meet and exceed the targets -- is attached or associated with the first incentive, being the performance incentive administered by the Board?  So the goal and the incentive are tied?

MS. McNALLY:  In terms of incentives, that incentive promotes that goal.  I don't think that is the universe of the goal.

The program architecture and the design of the programs and the support from the OPA are also there to help the LDCs meet and exceed.

But when we're looking at the two incentives, I think it would be fair to say that that incentive primarily works to enhance that goal.

MR. DeROSE:  Okay.  And then if we extend that to goal 2, and that the second goal -- that being ensuring that ratepayer value -- is achieved through the cost efficiency incentive in the master agreement.

MS. McNALLY:  Yes.  Again, that's not the only part of the master agreement that supports ratepayer value, but that is the incentive that primarily ties to the goal of ratepayer value.

MR. DeROSE:  Okay.  Other than the cost efficiency incentive in the master agreement, are there other provisions of the master agreement that you believe promote or ensure ratepayer value?

Or if I focus only on section 4.5, am I looking at the right section?  Are there other provisions?

And panel, just for the record, the master agreement, I think you're fully aware of where it is in the record by now, but it is at -- I'm sorry, Exhibit I, tab 2, schedule 4, attachment 1.

MS. McNALLY:  And in answering Mr. DeRose, I am looking at the table of contents of the master agreement, so I-2-4, attachment 1, and I'm looking at pages 2 and 3.

And so there are a number of provisions of the master agreement that contribute to ensuring ratepayer value.

There is the cost efficiency incentive we've talked about, but in addition to that, we have article 7, which deals with good governance, that we have referred to a number of times today.  So that's dealing with audit rights, quality assurance.  That is one cluster of provisions.

A second cluster of provisions that supports ratepayer value are the LDC reporting requirements, so duty to report results.  Of course, it is also under the code, LDCs have a duty to report annually to the OEB.  And that's under the conservation code, article 2.2.

So that was two; good governance, then reporting.

A third area that is relevant to this issue is the evaluation and measurement and verification provision, so an obligation to evaluate results.

And then finally the change management process, so article 3, which gives a process for altering programs if it's felt that we're not getting good value.

So I think in terms of looking at ratepayer value, it's embedded into the architecture of the contract and the programs.

MR. DeROSE:  Okay.  In the articles that you've just mentioned, article 3, article 7, article 8 and article 9, do any of those articles contain a positive obligation on the OPA to evaluate or assess the value for money being spent, explicitly?

[Witness panel confers]

MS. McNALLY:  I'm going to ask...

MR. ICYK:  So in addition to what's set out in the contract, while the programs are being designed and screened for cost-effectiveness requirements, they're subjected to two main cost-effectiveness tests that would identify whether they provide a net benefit in relation to potential other supply options.  So that would give us an indication that if they pass the cost-effectiveness test, that they are providing ratepayer value.

MR. DeROSE:  Okay.  These are the two tests that you've referred to to Mr. Warren, in terms of selection of programs; correct?

MR. ICYK:  They're looked at from a screening perspective, so in the program design phase, and then also after the fact, on an evaluation basis.

MR. DeROSE:  But after the fact, is there a positive obligation to evaluate how well they're done and the extent to which value for money has been achieved?

Or alternatively, do you simply say:  Were they done in accordance with the assumptions that we made when we were screening them?

MS. McNALLY:  So we're having a little trouble following the question, but certainly part of the fibre of the OPA's mission, mandate, work is to work in a way that provides value to the ratepayers.

MR. DeROSE:  Okay.

MS. McNALLY:  So I...

MR. DeROSE:  Well, let me take you to section 4.5 of the master agreement, which is at page 19 of the master agreement, or page 24 of 97 of the exhibit, depending on which numbers you're relying upon.

Do you have that section in front of you?

MS. McNALLY:  Yes, I do.

MR. DeROSE:  And I just want to make sure that I -- that we fully understand what you are assessing in this section.

As I understand it, when you're determining or when you're calculating the incentive, first of all, you ask -- which is in (a) -- was the LDC in –- is there an event of default?

MS. McNALLY:  That's right.

MR. DeROSE:  Correct?  So if the LDC's not in default, you're fine, you move on to number 2; correct?

MS. McNALLY:  Yes.

MR. DeROSE:  And number 2 is you simply -- it's a quantitative analysis.

You look at the budget, you look at the spend, and subject to verifying that the numbers submitted are correct, it's a mathematical exercise; correct?

MS. McNALLY:  Yes, that's correct.

MR. DeROSE:  Okay.  And then I'm just going to skip over (c) for a moment; we'll deal with that one last.

And (d) is:  Has the program been terminated?  Obviously if the program was terminated, they wouldn't get an incentive for it?

MS. McNALLY:  Yeah.

MR. DeROSE:  Correct?  Now, if we assume, for the sake of the following questions, the LDC is not in default, you've calculated the numbers and they are in a position of incentive, they have spent less than 100 percent but more than 80 percent and they -- and the program has not been terminated, as I understand it, ratepayer value is then ensured by your application of the phrase "commercially reasonable efforts"; correct?

MS. McNALLY:  Yes.  So, I mean, we are -- this incentive is to drive LDCs to try to do more with less, and that we see as a form of ratepayer value.  So, yes, so it's -- the substance of the analysis is in (c).

MR. DeROSE:  Right.  And that is where, as I understand it from your cross-examination, your discussion with Mr. Alexander, that's where the OPA retains the ability to ensure that ratepayer value was achieved, because it places the obligation or burden on the LDC to demonstrate that it has used commercially reasonable efforts.

MS. McNALLY:  Yes, but let me, I guess, pull back for a second what I was saying, is that the incentive is there to drive LDCs to try to maximize what they can do efficiently with the dollars.

So it's not our analysis at the end of the day that's going to create ratepayer value, it's that the incentive exists in the first place to incent LDCs to get there.

So the analysis will happen at the end of the day.  That's not going to drive behaviour.  So it's the incentive itself which is to incent LDCs to try to get this.

MR. DeROSE:  Well, can we agree that you could have two LDCs who both spend 80 percent of their budget.  One LDC could spend 80 percent of their budget, because they've identified efficiency measures and they have spent that money in a very effective manner.  And the second LDC, who also spent 80 percent of their budget, may have achieved that low -- not the low, may have achieved the 20 percent under-spend or savings by using -- and I'll use your phrase for this purpose -- commercially unreasonable efforts.  Is that fair?

MS. McNALLY:  Yes, so I think where I think we can agree, that commercially reasonable, this is the essence of the obligation.  I guess my only point is that it's not about waiting until the OPA assesses it.  This is in the contract.  The LDCs are forewarned -- or not forewarned, but they have -- there is in the negotiated contract an incentive that can be achieved if the PAB is not fully spent and the LDC has used commercially reasonable efforts to achieve their targets.  So it's a combination of commercially reasonable and the targets.

MR. DeROSE:  And do you agree that the OPA has the responsibility to assess whether commercially reasonable efforts were used?

[Witness panel confers]


MS. McNALLY:  Yes, so this is part of the contract.  It would be up to the OPA to assess this.  And again, though, at the -- we also have -- so, yes.

MR. DeROSE:  Okay.

MS. McNALLY:  And just to say again that of course there's the good governance provision, and the OPA will be providing support to the LDCs throughout the contract.

MR. DeROSE:  Fair enough.  I actually thought that was the layout that you would be -- I'm glad to hear that you agree that you will be assessing whether they use commercially reasonable efforts.

If I can now turn you to the definition of that term, which is in the master agreement, and it's on page 60 of 97, or page 2 of appendix A-1.  Do you have the definitions?

MS. McNALLY:  Yes, I do.

MR. DeROSE:  Okay.  And before we talk about the definition, who at the OPA -- I'm not looking for the person, I guess what group -- has the responsibility to assess whether commercially reasonable efforts were achieved by the LDCs?

[Witness panel confers]


MS. McNALLY:  I will answer that question with reference to our current organizational structure.  And the answer would likely be it would be a joint responsibility of our VP, Andrew Pride, supported by our operations group, who are managing the contracts, and our LDC key account manager, who's part of the business development group.

MR. DeROSE:  Now, you say it "would likely be".  Do I take it from that that it hasn't yet been determined with certainty who has the responsibility for this particular undertaking?

MS. McNALLY:  So I'm afraid I'm not -- I don't know the answer to that, so I'm telling you my best guess based on our operations structure.

MR. DeROSE:  Okay.  Well, let's then move to the definition.  And just for the record, the definition reads as follows:

"'Commercially Reasonable Efforts' means all efforts which may be required to enable a Person, directly or indirectly, to satisfy, consummate, complete or achieve a condition, transaction, activity, obligation or undertaking contemplated by this Master Agreement..."

Let me stop there.  Have you or has the OPA established any protocols, rules, performance metrics, milestones, targeted results to assist whoever is going to assess commercially reasonable efforts in determining what the phrase that I've just read, A, means, and how it should be applied?

[Witness panel confers]


MS. McNALLY:  So the section -- I think the most relevant section is section 7.3 of the master agreement, which establishes the framework for monitoring program administration, spending, and monitoring programs.  And that is at Exhibit I-2-4, attachment 1.

And again, that sets out, if at any time after the 18 months after the effective date -- there can be an audit review of the amount of budget being spent, the progress towards targets.  So there's a process to monitor.

And then on page 38 of 97, at section B, an ability to take these issues to a senior conference and then to develop a remediation plan.  So certainly that is in place.

MR. DeROSE:  I appreciate that you have a -- the parties agree that there will be program administration monitoring.  My question was a little bit different.

Have you established any -- well, let me rephrase it this way.  Has the OPA established any guidelines, rules, performance metrics, milestones, targeted results specifically to address the defined term of "commercially reasonable efforts"?  So not as part of a broader obligation to monitor, but specifically to equip OPA staff or management and the LD -- with the ability to monitor it, and conversely, to equip the LDCs with the knowledge to know what they have to actually do to be considered commercially reasonable efforts.  So it's a two-prong.

MS. McNALLY:  And so the answer is, we've, of course, got the architecture of the contracts and the schedules now, and as I've indicated in earlier response, we're in the process of -- the change management provisions are here.  We're in the process of working with the LDCs to determine what that process actually looks like.

And I would anticipate that that will address a number of the issues that you are raising, looking at the process that we will have with the LDCs to monitor these contracts on an ongoing basis.

So we've -- as we've talked about, last year was about program design and contract development.  We're now rolling out, and the next phase we'll be moving into with our partners, the LDCs, will be in the refining and settling on our processes to monitor on an ongoing basis.

MR. DeROSE:  Okay.  So do I take it from that that the answer is, no, as of today you do not have any rules, guidelines, performance metrics, milestones or targeted results to assess the phrase "commercially reasonable efforts"?

MS. McNALLY:  Beyond what is in the contracts, we have no additional documentation, and we are in the process of developing our change management process with the LDCs, the implementation piece.  The framework is in the contract.

MR. DeROSE:  Okay.  Ms. McNally, could we agree -- if you go back to the definition -- would you agree with me that the definition of "commercially reasonable efforts" that's contained in the contract, depending on who is assessing it, could either mean a lot or a little?  Or put another way, it's awfully broad and it leaves a lot of freedom or flexibility to the assessor to determine what is or is not commercially reasonable?

MS. McNALLY:  I would agree that it is a broad definition that is part of a contract negotiated by two parties.

MR. DeROSE:  Okay.  Now, am I right that the assessment of commercially reasonable efforts, the focus is not on the results, but on the effort expended?

So you're assessing whether the LDC tried, not whether they succeeded?

MS. McNALLY:  I think that's fair.  It's at -- the reasonable efforts made to achieve the targets, so it's not in isolation from the targets.  But this is on activities, outputs, efforts to achieve the targets, not on the targets itself.

MR. DeROSE:  Is it, in your view, within the OPA's mandate to develop best practices in these areas to hold the LDCs accountable to?

MS. McNALLY:  Sorry, you'll need to give me a little more clarification.

Best practices in what areas?

MR. DeROSE:  Well, for each program, you're assessing their effort; correct?

We'll stop there.  We've just agreed you are assessing their effort in --


MS. McNALLY:  In achieving their targets.

MR. DeROSE:  In achieving their targets; correct?

MS. McNALLY:  Yes.

MR. DeROSE:  And where they're using your programs, do you have -- will you provide best practices that you recommend they implement to ensure -- to give them guidance on the efforts they should undertake?

[Witness panel confers]

MS. McNALLY:  So I think the language was carefully chosen -- "commercially reasonable efforts" -- that this isn't some secret these are commercially reasonable efforts; it's what a reasonable business running their business would do.

So I don't think this is -- there's no alchemy here.

However, the OPA is committed to supporting the LDCs in the work that they do.  And to that extent -- again, we've talked about – we've provided them program guides, we've provided resource planning tools.  We have a group that is there to support them, to answer questions.  We also have a business development group at the OPA now to help out with outreach customers.

So kind of two pieces to that, I guess.

One is that commercially reasonable, it's meant in a broad sense.  I mean, there's no -- anybody who's running a business would understand a concept of commercially reasonable.

And we are -- one of our duties is to support the LDCs in the programs that they deliver.

MR. DeROSE:  Now, you say that anyone that runs a business understands what the term "commercially reasonable" means.

In businesses that have been in existence for long periods of time, the term "commercially reasonable" is often litigated, and there's guidance over time, in part from the court, and in part from industry standards.

Could we agree that when it comes to conservation, this is -- particularly in the scope and nature that we are dealing -- that you're dealing with, with your programs, that this is relatively new and -- so first of all, can we agree that it is relatively new, in terms of the scope and nature of the programs that are being delivered and will be subject to this master agreement?

MS. McNALLY:  Yes, so absolutely.  I mean, all of this is new.  None of us have done it yet.

MR. DeROSE:  Okay.

MS. McNALLY:  And I guess, I mean, I'll circle back to the OPA is providing support to the LDCs; we are working together to develop the change management process; we are supporting them in the delivery of programs.

I mean, your question was will there be best practices about what a commercially reasonable effort was.  I guess I'm not quite sure what that would mean, beyond we're working together on a change management process and we are providing support in programs.

MR. DeROSE:  Well, if -- I will come back to that.

Let me just finish my question, because I thought, again, I was simply asking:  We agree that it's new, and so can we also agree that the term "commercially reasonable" in this context, the application of what is or is not commercially reasonable in a completely new area, being conservation, may have greater ambiguity than in a business that has run for 50 years or in an industry that has been similar for a very long period of time?

Can we agree on that?

MS. McNALLY:  I think that is fair.

MR. DeROSE:  Okay.  Let me move on to -- if I can have you pull up two documents.  The first is Exhibit D, tab 2, schedule 2, page 2 of 9.  This is the budget for strategic objective number 2 that you've discussed with Mr. Warren.

If I can also have you pull up CME Interrogatory No. 1?

MS. McNALLY:  Sorry, Mr. DeRose, can you -- the first tab that you are going to?

MR. DeROSE:  Sorry, Exhibit D, tab 2, schedule 2, page 2 of 9.  This is the 16.4 million that you discussed with Mr. Warren.

MS. McNALLY:  Yes.

MR. DeROSE:  Okay.  And then if I can also have you pull up -- and you'll need them both turned up -- it's CME Interrogatory No. 1, which is Exhibit I, tab 11, schedule 1, and it's actually page 3 of 6 that I would like you to go to.

MS. McNALLY:  Sorry, what interrogatory?

MR. DeROSE:  No. 1.

MS. McNALLY:  Yes.  And you'll see on page 3 of 6, you have broken out the internal/external -- internal resources/external resources and program spending for conservation?  This is in CME No. 1.

And I just want to -- first of all, I think there may be one numerical error, and let me just walk through it.

So in terms of the compensation and benefits, internal resources for 2011, we have the 8,182,000.  That's what we will see on the first line of Exhibit D, tab 2, schedule 2, page 2 of 9.

You with me so far?

MS. McNALLY:  Yes.

MR. DeROSE:  Okay.  Then the next line under that we have the professional and consulting fees.  This is the 3.6 million.  Again, we see that in CME No. 1.

Then, third, we have conservation -- and again, I'm sorry, on Exhibit D, tab 2, schedule 2, page 2 of 9 we have conservation technology funds, 3,866,000.

Is there a reason why that is not included in CME No. 1?  I couldn't -- I was trying to track through and the only place that I could see conservation fund was under "Other" and you had it under "Program spending" and it was a different number, so I...

MR. GABRIELE:  I believe the "External Resources" on Exhibit 1, tab 11, schedule 1, page 3 of 6, is the breakout of professional and consulting fees.

And in Exhibit D, tab 2, "Conservation and Technology Funds" are the grant award expenses, and so it's not a professional consulting fee, so it wouldn't apply to an external resource professional and consulting category.

MR. DeROSE:  So it would not be considered either an internal resource or an external resource?

MR. GABRIELE:  Those -- it represents the expenses for the projects that were awarded grants.  So it's not a professional and consulting fee, which I believe was -- I will have to take an assumption that the external resources requested were around professional and consulting fees.

MR. DeROSE:  Okay.  Okay.  Fair enough.

And then under that "operating and administration expenses" you have 771 on strategic objective number 2.  I don't think it's a big deal.  And you have 711 on CME No. 1.  Do you know offhand which one is right?  Because obviously...

MR. GABRIELE:  I don't know.

MR. DeROSE:  Okay.  It's a rounding error, so we won't go there.  That's fine.

Now, on to CME No. 1.  I just want to understand.  In terms of -- for instance, if we have -- do you see the line item that says "implement CDM programs with LDCs"?  And you have, under "external resources", 160,000?  You with me?

MR. GABRIELE:  Yes.

MR. DeROSE:  Do you know what portion of your 2011 budget would be allocated to implementing CDM programs with LDCs?

MR. GABRIELE:  Excuse me, the portion of the budget?  Do you mean by percentage terms or --


MR. DeROSE:  Well, you have your -- well, you --


MR. GABRIELE:  The number is there.

MR. DeROSE:  -- have internal resources of 8,893,000; correct?

MR. GABRIELE:  Correct.

MR. DeROSE:  But you have not broken it out.  Now, you have an undertaking to break out the external resources.  That's from the other day.  But you have not broken out that $8,000,893 (sic) into the different line items.  Do you break your budgets into that level?

MR. GABRIELE:  By these initiatives we don't break down labour costs.

MR. DeROSE:  Why not?

MR. GABRIELE:  Because we operate -- a lot of our resources are operated on a pooled basis, and we get resources from different areas to support activities in cross-divisional basis.  And so we have at this point
not -- decided to not capture those in detail.

MR. DeROSE:  So for instance, this time next year, if we were in the same hearing but were looking at 2011, you would not be able to tell us if you spent, for instance, on implementing CDM programs with LDCs, 100,000 or a million on that, and you wouldn't be able to tell us, for instance, on industrial and demand response programs, whether you spent 100,000 or 5 million; is that right?

MR. GABRIELE:  When we look at the labour costs, we look at it on an OPA perspective.  So we're not looking at an individual initiative perspective.  So the allocation would be relatively arbitrary.  So we've chosen not to do that.

MR. DeROSE:  Okay.  Thank you.

Moving on to another topic, this morning, Ms. McNally, you had a conversation with Mr. Poch about evaluation reports and evaluation protocols, and you indicated that evaluation protocols are publicly available.

Now, in terms of evaluation reports, first of all, are all evaluation reports -- the final reports.  So not the draft.  Mr. Poch was talking to you about drafts and comments -- the final evaluation reports, are all of those made publicly available?

MS. McNALLY:  Yes.  All reports from 2007, -8, and -9 are posted on our website.

MR. DeROSE:  Okay.  And are they posted in any type of a redacted form, or are they in their -- so for instance, is it just the executive summary, or is it the entire report?

MS. McNALLY:  It's the full report is on our website.

MR. DeROSE:  Okay.  Thank you.

And do you -- is there a difference in your mind?  I've seen in some of your IRs there's reference to audits and audit reports, and then in other places there's evaluations and evaluation reports.  Are those synonymous to you, or are audit reports different than evaluation reports?

MS. McNALLY:  I think you're going to have to take me to examples.

MR. DeROSE:  Well, sure.  I can --


MS. McNALLY:  I mean, typically we use evaluation -- I mean, when we're talking about the evaluation of a program, we talk about evaluation.  I think "audit" tends to get used in the context of auditing from the financial perspective.

MR. DeROSE:  Well, let me take you to -- just give me one moment here.  Let me take you to Board Staff 27.  And I'll give you an example of a program audit.  And I appreciate that -- you have Board Staff Interrogatory No. 27?

MS. McNALLY:  Yes.

MR. DeROSE:  Okay.  And if you see, question (c) says:

"Does the OPA consider that the efficiency metrics provide an indication of whether the OPA achieved value for money for ratepayers in the performance areas track?"

If you flip the page, (c), the answer is:

"Value for money is assessed through specific audits performed at the program level."


Is that different in your mind?  When we talk about "evaluation reports", is that the same, or are we talking about two different things here?

MR. GABRIELE:  The audit program at the OPA, the internal audit program at the OPA, does execute value-for-money audits on internal activities, and we also include in that program operation a review of activities at LDCs from a financial and program perspective.

MR. DeROSE:  Okay.  And are all of those made public?

MR. GABRIELE:  We haven't executed any LDC conservation -- OPA conservation-wide program reviews at this point, as none are completed.

MR. DeROSE:  Okay.  Is that something that you anticipate you would do to ensure value for money once the programs are up and running and being completed?

MR. GABRIELE:  Yes.  We would contemplate doing that.

MR. DeROSE:  And does the OPA have any policies at this time about either publicly making those type of audits available or, conversely, publicly not making those available?

[Witness panel confers]


MR. GABRIELE:  Subject to any confidentiality provisions, they would be available from the OPA.

MR. DeROSE:  Okay.  And I take it in term -- when you talk about confidentiality, they'd certainly be available to the Board, subject to confidentiality protections.  Is that -- if the Board felt it was -- it would be helpful?

MR. GABRIELE:  I don't really know the rules of procedure around that, but subject to that.

MR. DeROSE:  Okay.  Fair enough.  Fair enough.

On to another topic.  Ms. McNally, you mentioned three or four times this morning that you are looking forward to guidance from the Board on duplication.

MS. McNALLY:  That is true.

MR. DeROSE:  Where and when -- do you expect guidance from the Board on duplication in this case?

MS. McNALLY:  No.  Fair question.  In the Toronto Hydro case that was heard last year -- last year.  Did feel like last -- a year ago.  It's been two years already today.  Last week's proceeding, there was a matter before the Board.  Toronto Hydro brought its application for Board-approved programs.  The issue of duplication came up.  The OPA participated by providing evidence as a friend of the court.  And so we are anticipating that the decision in that case will provide some guidance in moving forward on the issue.

MR. DeROSE:  Oh, okay.  And I guess a couple of things.  First of all, you -- so you may or may not receive guidance from the Board in that context.  I take it you appreciate some parties don't participate in the Toronto Hydro case that have an interest in your operation, such as CME?  Do you appreciate that?

MS. McNALLY:  I didn't see you here last week, so I do now appreciate why you weren't there.

MR. DeROSE:  Okay.  And -- but we are interested in you.


[Laughter]

And again, do you appreciate that the Board's decision in another case, a Hydro One case, strictly speaking, would not be binding on the OPA?  I appreciate you would respect Board guidance, but it's not binding on the OPA the way that a decision in the Board in this case would be binding on the OPA.  This might be for Mr. Cass.

MR. CASS:  Yeah, I'm sorry to interrupt, Mr. Chair, but I think we're probably going to have to leave that for argument, what's binding on the OPA coming out of this case.

In my submission, it is a matter for argument and I intend to be addressing it in argument.

MR. DeROSE:  Okay.  That's fair enough.  I think Mr. Cass has a heads-up that we'd like it addressed in this case, rather than a case with another utility where you happen to be an intervenor or a friend of the Board so...

You also indicated in two places, one -- and I don't think you need to turn it up, but in CME Interrogatory No. 13, the question was:

"What resources does the OPA deploy and what methods do those resources apply to ensure that CDM programs provided by the OPA and those provided by the LDCs are not duplicative?"

Your answer was:

"It is the OEB's responsibility to assess whether LDCs' proposed Board-approved CDM programs are duplicative."

This morning Mr. Warren walked you through a witness statement that you filed in the Toronto Hydro case, that you set out for -- I think you called it –- purpose -- four purposes that are assessed for your analysis of duplication.

Are we on the same page?

MS. McNALLY:  Yes.

MR. DeROSE:  Yes.  Did those criteria exist on February 11th, 2011, when you were answering this IR?

MS. McNALLY:  No, those criteria did not exist yet.  They weren't even a sparkle in my eye.

MR. DeROSE:  Okay.

MS. McNALLY:  Let me -- so, no.  We -- let me take a step back and first say it is our view that it is the OEB that is responsible for determining the issue of duplication.  It's set out in the code; it's an OEB responsibility.

As I indicated to Mr. Warren, Toronto Hydro approached us to ask us -- after they had developed their programs and filed their case -- they approached us in March to ask for our opinion on whether or not their programs were duplicative.

After we were asked for that opinion, we developed our purposive approach, to give us some structure in addressing the issue.

So it crystallized in March, but we had -- we had also been asked by Hydro One to assess their programs.  So we did that.

And it was based on that experience that we evolved our purposive approach that was crystallized in March.

MR. DeROSE:  Okay.  That's helpful.

And are you aware of any other entity in the province that would be in a better position to assess duplication with your programs than the OPA?

MS. McNALLY:  So again, I think the way the framework exists, the duplication issue is in the code and it is the Board's jurisdiction to resolve that.

And both -- certainly the OPA is in a position to have information on the duplication issue, as are the LDCs.

If you'll -- so both the LDCs and the OPA are in a position to offer opinions on this.  The Board, obviously, in its adjudicative capacity is in a position.

MR. DeROSE:  I'm not arguing jurisdiction.

MS. McNALLY:  Yeah.

MR. DeROSE:  Yeah.  I'm simply talking about access to information and capacity to assess duplication, and -- and the simple approach, from my perspective, is that the OPA, who develops the province-wide CDM programs, is in the best position to look at an LDC's proposed program and determine whether it duplicates one of the OPA's existing programs.

Would you agree with me that the OPA is in the best position to do that?

MS. McNALLY:  So the OPA certainly is in a good position to do that.  The LDCs were also part of -- so the OPA is in a position do that; the LDCs can also do that.  The OPA and the LDCs together develop the programs.

MR. DeROSE:  Okay.

MS. McNALLY:  So both parties are in a position.

The OPA, when asked, did provide its advice and certainly we're, I think, open to -- there is a discussion now ongoing about how duplication should be handled going forward.

So I don't think we've landed on the right approach yet.  And that's certainly, I think, an issue that is likely to be discussed over the next little while.

MR. DeROSE:  Okay.  Fair enough.  Thank you very much.

Those are all my questions.  Thank you, panel.

MR. SOMMERVILLE:  Thank you, Mr. DeRose.

Mr. Buonaguro, I think you're next?
Cross-Examination by Mr. Buonaguro:


MR. BUONAGURO:  Yes, thank you.

Good afternoon, panel.  Let's start with a clarification question, then.  I was at the Toronto Hydro hearing last week, as you may recall, and I heard something today that didn't coincide with what I thought I understood last week, so I just wanted to ask a clarification.

I may be misremembering what happened in the Toronto Hydro case; I haven't gone through the evidence yet.

But in any event, my impression from the Toronto Hydro case -- and I think it was not from you, from members of this panel, but rather from Toronto Hydro -- my impression was that when it comes to the program administration budget, once it's set, it was essentially set in stone, subject to, I guess, very specific examples, where -- I think, for example, the low-income program that just got rolled out, if Toronto Hydro were to register for that program, they would presumably get a PAB budget related to that program; is that correct?

MS. McNALLY:  Yes, that's correct.

MR. BUONAGURO:  But outside of that, i.e., outside out of registering for new programs, my understanding from that proceeding was that the PAB budget wasn't going -- there was no mechanism for increasing it.

But I thought I heard you talk today about at least one example where the PAB budget could be changed or increased.

Did I hear that correctly, or did I misunderstand?

MS. McNALLY:  So, I'm sorry, I don't – recall --


MR. BUONAGURO:  Well, I guess the simple question is:  Once, for example -- and we'll take Toronto Hydro as an example, as the best example, since they have a hearing outstanding.

Right now their PAB budget is approximately $50 million; correct?

MS. McNALLY:  That is correct.

MR. BUONAGURO:  Under what circumstances might that change?  Other than the one circumstance we've already agreed on, which is registering for a new program which has an associated PAB budget?

And I'm specifically concerned about increasing the budget, because the issue in the Toronto Hydro case was that, from their perspective, they couldn't access additional PAB unless it was registering for a specific province-wide program.  Are they right?

MS. McNALLY:  I think that is essentially correct.  The program has been designed, a program administration budget has been issued, to enable the LDCs to meet or exceed their targets.

And so that -- and the amount has been allocated for the four-year period, and there's a payment schedule.

And the amount that's set out in the PAB is a maximum amount available per program.

MR. BUONAGURO:  Okay.  So there aren't any specific examples where they can negotiate with you or do something to increase that budget?  Because I think I understood from part of the testimony earlier this morning that for example -- and it's certainly in the master agreement -- you can negotiate -- and I think it's the remediation plan -- you can negotiate transferring money from one program to another, in order to try and meet the targets, for example, but that doesn't increase the total amount under the PAB available to a particular LDC?

MS. McNALLY:  I think that's correct.

MR. BUONAGURO:  Okay.  That means I misunderstood the testimony this morning, and I think you've cleared it up for me.  Thank you very much.

Second, Mr. Poch took you through this morning the idea, or I guess the requirement on the OPA to seek out cost-effective and feasible CDM programs in excess of the targets that are set for you under ministerial directive.

Do you remember that?

MS. McNALLY:  Yes, I do.

MR. BUONAGURO:  I have a very sort of simple question.

Are there cost-effective and feasible programs out there right now that the OPA is aware of, that it's implementing?

And in fairness, I would take you, for example -- Toronto Hydro thinks they've developed such programs, I think, because if they hadn't, then they would be duplicative of the OPA programs.

MS. McNALLY:  So let me -- I may need clarification, because I don't think -- I'm not sure what it means to say there are programs out there.

MR. BUONAGURO:  Right.  Well, I mean programs that the OPA could be implementing in one way or another, but they're not, even though as a concept they're cost-effective and feasible.

[Witness panel confers]

MS. McNALLY:  Let me start by addressing that question just by looking at the LDC program.  So that's one subset of the work that we do.

The LDC, we received -- OEB and the OPA received directives with the LDC targets.  The OPA and the LDCs spent the better part of 2010 designing new programs, and came out with a suite of programs jointly designed that achieved a portion, but not all, of the LDC targets, with the idea that the LDCs would design their own programs to fill in -- to achieve the rest of their target.

So certainly the -- there was a lot of work went into determining what was the appropriate program potential for the province-wide programs, but left open opportunities for the Board-approved programs.

MR. BUONAGURO:  Thank you.

So the way you've said that and the way I understood it means that it almost sounds like there's intentionally left this galaxy of other CDM programs for the LDCs to do on their own, even though -- and maybe it's my misunderstanding -- even though there would seem to be no impediment for the OPA to introduce them on a province-wide basis.

MS. McNALLY:  So when we're looking at the target, there was an intentional decision by the working groups that the province-wide programs would not cover the entire target, that the LDCs wanted the ability to develop Board-approved programs to take them to the rest of the target.

So it is conceivable that one could reach a target using the province-wide, but there was a decision to leave some space for those who wanted to do Board-approved programs.

MR. BUONAGURO:  Okay.  So how do you reconcile that with the ministerial directive, which seems to, from my understanding of the discussion this morning, seems to drive the OPA to go out there and discover or develop and implement such programs?  Is that -- am I -- can you reconcile those two ideas?  Do I have the second part of it wrong, that that's not what you're driven to do?

MS. McNALLY:  So we're talking about two different directives, so if I can just -- we'll deal with, on the LDC programs there is a directive targeted, there is a directive for the LDC programs, and together the OPA and the LDCs designed a suite of province-wide programs that would -- and I'm going to get the numbers wrong, but it's something like 90 percent of the target on the energy side and 70 percent of the target on the megawatt side, leaving space within the target for Board-approved programs, is one issue.

Then the second directive is the supply mix directive, where the OPA has been instructed to develop a plan to achieve targets to 2030.  We've been instructed to seek to exceed and accelerate those targets.  And in that, as I've commented, we'll be dealing with, seek and exceed within the IPSP, but also we have in place the LDC performance, the trio of -- thank you, Mr. Poch -- the trio of efforts to exceed.

MR. BUONAGURO:  Okay.  Thank you.  I think that's helpful.

Now, another clarification question.  When you were speaking with Mr. Warren about cost-effectiveness -- and my understanding is that he was trying to get at how it was that the OPA tested the cost-effectiveness or efficiency related to the, around $16 million conservation aspect of your total budget.  That's my understanding.  Am I characterizing that discussion correctly?  You understood it the same way, what he was trying to get at?

MS. McNALLY:  You've -- I think that's as close a summary as I could come up with.

MR. BUONAGURO:  Okay.  Thank you.

And a part of the answer, or it seemed to -- revolved around the portfolio, the portfolio of programs that the OPA puts together.  And my understanding of that, and perhaps you can confirm this for me, my understanding of that is, for example, on a program-by-program basis you do cost-effectiveness, obviously, and you refer to multiple tests that you use to test for cost-effectiveness.

And then you said, in terms of the OPA's performance as a whole, you would go to the portfolio level, where you look at all the programs together.  At the portfolio level, if all the programs together maintain their cost-effectiveness under their, I think, the same tests, that was a measure of efficiency or cost-effectiveness on behalf of the OPA's efforts?  Did I understand that correctly?

MR. ICYK:  Yes, that's correct.  So that's one type of screen that we can apply.

MR. BUONAGURO:  Okay.  Now, when you move to the portfolio level -- and this is where I wasn't quite sure I understood what you were saying.  When you move to the portfolio analysis, does that take these $16 million in spending related to the conservation aspect of your budget and throw it in as some of the conservation -- sorry, as part of the portfolio costs, and then you re-screen the whole thing for cost-effectiveness?  Is it that simple, or is it more complicated than that?

[Witness panel confers]


MR. ICYK:  So I think you've captured it adequately.  So we would perform both those tests, the PAC test and TRC test.  Program costs would be an element on the costs side of both of those equations, and we'd include the value when we do the cost-effectiveness screening at the portfolio level.

MR. BUONAGURO:  Okay.  And just to be clear, when you say you -- that includes the -- my understanding is that if you did it at a program level you wouldn't include any aspect of the $16 million budget of the OPA related to conservation, the $16.4 million that Mr. Warren took you through, but that you seem to be agreeing with me that on a portfolio basis you would include that.  And if you still maintained cost-effectiveness on that portfolio, which is essentially the cost of all the programs plus the 16.4 million, you would say that you're still being efficient or cost-effective.

MR. ICYK:  So let me try to answer one of those.

So, yes, we would not apply the $16 million when we look at program-level cost-effectiveness.  We would apply it when we look at our total portfolio of programs of LDC/OPA -- OPA-contracted province-wide programs.

MR. BUONAGURO:  Okay.  Thank you.

Is this something that you are doing, or is this a suggestion of how you could approach it?  Because I wasn't sure.  I'm picking this up from the conversation you had earlier today.  I wasn't sure if it was something that was being newly suggested, or if this is actually how you -- one of the things you do to measure your own cost-effectiveness, in terms of your own conservation budget as a subset of your total 65 or so million-dollar budget for the OPA, which is the subject of this hearing.

MR. ICYK:  So as per the Minister's April 23rd directive, 2010, what is required is that the portfolio of OPA province-wide programs be cost-effective, so that's one of the reasons why we would include that type of information at the portfolio level.  As Mr. Gabriele mentioned, there are other ways that we also look at costs, in terms of that value for ratepayers from the $16 million pool.

MR. BUONAGURO:  Okay.  Thank you.

Now, could I ask you, in terms of what that test tells you, in terms of how it's run, doesn't it basically tell you -- it's sort of a "yes" or "no", I think.  If adding the $16 million to the portfolio and then re-testing it still maintains 1.0, it tells you that the programs themselves had enough give in their cost-effectiveness to accommodate about $16 million.  Isn't that what it tells you?

MR. ICYK:  When we apply the cost-effectiveness test as a screening mechanism, it does provide us with an indication that, if all the costs have been sufficiently captured, that -- and we do see a net benefit, it does give us an indication that the programs in the portfolio as a whole are cost-effective.

MR. BUONAGURO:  Okay.  But it doesn't, for example, it doesn't give an indication of whether you could have done it for $14 million or $13 million, as opposed to $16 million?  I think that's a tautology.  It doesn't tell you that.

MS. McNALLY:  No, I don't think it tells you that.  I don't think it's seeking to tell you that.  And that's why we have a number of different metrics that Mr. Gabriele's spoken about that I haven't, and Mr. Icyk.

MR. BUONAGURO:  Thank you.  I wanted to understand how that worked.  Thank you.

Now, I'd like to take you to some part of the evidence.  I feel like the barber who can't cut his own hair.  It's much easier for me to do this for other people than it is for me to do myself while I'm doing cross.

[Laughter]

MR. BUONAGURO:  Okay.  So this is from Exhibit A, tab 2, schedule 1, page 5 of 52.  And it's an aspect of your business plan.  And I'm using it because it has colourful graphs on it, so it's an easy way to visualize what I'm talking about.

And in particular, I'm going to start with figure 1, which is the OPA's administration cost as a percentage of total spending, and I'm looking at 2011 specifically.

And so basically what you have broken down here is the $64.1 million administration cost, which is essentially the subject of the hearing, if I'm understanding the scope of the hearing correctly; is that right?

MS. McNALLY:  Yes.

MR. BUONAGURO:  And then you've divided out here the conservation aspect of the program spending, which is approximately $357 million; correct?

MR. GABRIELE:  Yes.

MR. BUONAGURO:  Which isn't directly the subject of the hearing; correct?

MR. GABRIELE:  Correct.

MR. BUONAGURO:  Now, I wanted to just understand the interrelationship of the two a little bit.

And specifically, first I should say and have you confirm that of the $61 million, you've got the subset of $16.4 million, which we've gone over a couple of times today, which is the conservation aspect of the budget; correct?

MR. GABRIELE:  That's correct.

MR. BUONAGURO:  And I, in my mind, relate that directly to the $356.9 million of conservation program spending, i.e., there's a link between the two.

You're spending the $16.4 million in relation to your activity on the conservation, budget, at least to a large extent; is that right?

MR. GABRIELE:  Yes, the conservation activity creates programs that incurs those cost, yes.

MR. BUONAGURO:  Okay.  Now, is there a correlation between the two levels?  I.e., would you say that $16.4 million is approximately what you would have to spend in order to develop, implement, and presumably evaluate and audit the $360 million of yearly budget for the program spending?

Is that a correlation that we should be making?

[Witness panel confers]

MS. McNALLY:  So I'm not sure about correlation, but certainly the $16 million is the amount that we're spending to enable to have the programs in market, as well as other activities around innovation, market transformation.

So our 16 million is supporting both the programs, but also some longer-term work around codes and standards, research, innovation and innovative ideas, testing, conservation fund, technology fund.

MR. BUONAGURO:  Okay.  I take from that that of the 16.4 million, there is a -- certain costs that you wouldn't say directly relate to the program spending.  And you could -- if you wanted to be more precise, you should take those amounts out, and you're left with the actual money underpinning the $360 million program spending.

I think that's what you just said?

MS. McNALLY:  Yeah, but I think in terms of the OPA mandate, we've got both short- and long-term goals, so our 16 million amount that we think is both suitable and appropriate to have the programs in market, as well as to do the other work on a longer-term basis.

MR. BUONAGURO:  Okay.  Thank you.

I'm not sure how to put this, but I think it's been suggested or it will be suggested that $360 million in conservation program spending may be inadequate, and I understand that's not the subject of this hearing.  So what I want to understand, though, is how material increases or decreases in the conservation aspect of your budget would impact the 16.4 million budget within your revenue requirement.

Do you have anything you can tell me about that relationship?  I.e., if, for example, at the IPSP it was determined that the $360 million conservation budget for 2011 was too low and you should be spending more, how would that affect your conservation budget within your fees case, and then how would you react to that?  Like, on what kind of a basis would you be able to react to that, a necessity to increase, presumably, in that example of your conservation budget?

[Witness panel confers]

MS. McNALLY:  So if I follow, and I may not, but I guess your question is if we were to double the -- is this what you're after?  If we were to double the program spend, what do we need to increase the administrative costs?

MR. BUONAGURO:  Yeah, that's -- I guess that's one potential -- I'm asking you the more general question:  How would it affect your conservation budget within your total OPA budget?

But that would be -- I think that's the reasonable assumption, that if your program spending goes way up, that you would have to increase your conservation budget within your $65 million administration cost budget.

MS. McNALLY:  Yeah.  So I think two answers to that.

One is that if our program spend doubled, we'd have to reassess what we needed in the way of appropriate administrative funding, to manage that in a prudent and responsible way, is one answer.

But also, I think that when you look at the OPA efficiency metrics, what we are beginning to do -- and here I'm at Exhibit C, tab 1, schedule 1, page 3 of 3 -- is to build a bit of history about the amount of megawatts being produced by FTE and dollar spend.  And certainly with more experience, we'll have an ever-improving sense of efficiency and what can be managed.

MR. BUONAGURO:  Okay.  Thank you.

The second part of my question, though -- and if you can't answer, you can't answer -- but in terms of timing, how quickly would your conservation -- or how quickly could your conservation budget change within the OPA fees to accommodate that?


For example, if you were faced with a situation at the time the IPSP comes along and determines that your budget is inadequate - which is a hypothetical - how long before your internal operating at the OPA level would be able to react to that?

Do you have a sense of that?  Or is it just:  We'll see what happens?

MS. McNALLY:  If I take your question to be coming up with a new fees budget, I mean, the typical cycle for the fees budget is, as the Board well knows, is that we come annually, and we develop our budgets -- basically they have to be filed, or -- the fee submission has to be filed, of course, I think, in or about October of each year.

So working back, typically it takes us a number of months to develop the fees submission and the budget.

So that is certainly the typical cycle; it's an annual cycle to develop budgets.

MR. BUONAGURO:  All right.  Thank you.

And last I'm going to take you briefly to the -- I think what's commonly referred to as the low-income directive from 2005.  And this is at Exhibit I, tab 5, schedule 1, attachment 1, page 1 of 2.

And if I can -- I think there's a lot of commentary in the evidence about how the OPA interprets the requirements under this directive, and I think if I paraphrase it correctly -- and this sort of culminates on page 2 of the directive -- there is a requirement in the directive to have commenced implementation of a low-income program of a particular nature, producing overall electricity energy consumption –- or, sorry, reducing overall electrical energy consumption demands by residents of low-income and social housing by up to 100 megawatts.

Have I characterized that fairly?

MS. McNALLY:  Sorry, I'm still catching up.  I'm trying to find the...

MR. BUONAGURO:  Exhibit I, tab 5, schedule 1, attachment 1.  I'm focussing on page 2, and I'm trying to paraphrase what it actually says, or at least certainly how the OPA reacts to this directive.

This last full paragraph that starts with "More particularly," my understanding of that is there was an obligation to put in programs, and that the programs are supposed to generate reductions in overall electrical energy consumption and demand by residents of low-income and social housing by up to 100 megawatts.

That's, simply put, what this directive says to the OPA; is that correct?

MS. McNALLY:  Yes, this is...

MR. BUONAGURO:  Okay.  So I think it's clear on the record that the interpretation, certainly by the OPA, is that there is no minimum or an actual target; you're not supposed to go out and actually generate a hundred megawatts.  In implementing these programs, you can generate up to 100 megawatts of savings.

MS. McNALLY:  Yes, this is a procurement directive.  It gives us authority to procure up to 100 megawatts from that sector.

MR. BUONAGURO:  Right, and aside from the requirement to actually implement a program, there's no specific target for the program.

MS. McNALLY:  Sorry, that's correct.  There's no specific target for a program.

MR. BUONAGURO:  Okay.  And then you were asked to -- in another interrogatory, you were asked to generate the megawatts procured by directive, by program, so basically an overview of how you met your targets?  This is Exhibit I, tab 7, schedule 9.

MS. McNALLY:  Yes.

MR. BUONAGURO:  And I can tell you that the footnote is longer than the answer, which I find interesting, but -- and I think it's important.  But I won't go through it, but I just thought that was interesting.

And in number 2, we have the residential low-income social housing DSM directive.  That's the same directive we were just talking about?

MS. McNALLY:  Yes, that's correct.

MR. BUONAGURO:  Okay.  And at the time that this interrogatory was prepared, the megawatts procured under that was 3.  Now, you see that?

MS. McNALLY:  Yes, that's correct.

MR. BUONAGURO:  Okay.  So within the context of the directive, that means that on average it was about a 1 megawatt per year or so, maybe less, from the time that the program started?

MS. McNALLY:  So certainly, I mean, there's 3 megawatts have been booked against that directive.

MR. BUONAGURO:  Right.  And at that rate, reaching 100 megawatts, which I guess could be called a cap, you would be about something over a hundred years?  I think it's just the math.  Is that correct?

MS. McNALLY:  If you got 1 megawatt a year?

MR. BUONAGURO:  Yes.

MS. McNALLY:  I think that would...

MR. BUONAGURO:  Okay.  So I just want to understand.  There's a new low-income program being rolled out, this week, in fact, I think; is that correct?

MS. McNALLY:  I believe so.

MR. BUONAGURO:  Yes, I think you've mentioned it before.  And in fact, one way to reference it is at K2.2, which is an exhibit that you produced at the beginning of this panel, which is the corrected -- I don't have it electronically, so it's the corrected initiatives list, in fact, going back as far as 2006?

MS. McNALLY:  Yes.

MR. BUONAGURO:  And at listing number 83, you have the OPA/LDC low-income consumer program.  I'm assuming that's the same program that's just recently been released, I guess you would call it.

MS. McNALLY:  That is correct.

MR. BUONAGURO:  Can you give me -- I can't tell from this graph, and I haven't been able to find it specifically.  Can you tell me how that affects this yearly achievement?  Like, it appears that under the old program, or at least the date, there was about a megawatt per year.  What does this represent in the same sort of terms towards that 100 megawatt cap, we'll call it, on a yearly basis?  Noting that this program, I think, is planned for four years.

MR. ICYK:  So if you refer to the other part of that spreadsheet, so that's in Exhibit I-4-1, attachment 1.  And on page 2 of that.

So what we'd be looking at here is a profile of megawatt savings, beginning in 2011.  And so if you look to row 85, you can see the trajectory there, beginning at 1.5 megawatts -- sorry, beginning at 1.2 megawatts, rising to 6.1 megawatts in 2014.

MR. BUONAGURO:  Okay.  When you say "rising", is this a per-year representation, as opposed to cumulative?

MR. ICYK:  So this would be -- another way of saying it would be there would be 6.1 megawatts saved on an annual basis in 2014.

MR. BUONAGURO:  I'm bad with the terminology.

MR. ICYK:  So that would include --


MR. BUONAGURO:  If you were to -- sorry, let me put it this way, and this might help.  On the last table we looked at, it had 3 as of a particular date.  If we were to do that table in 2000 -- at the end of 2014 on the same basis, like, as at the end of 2014, how much would you have achieved towards your 100-megawatt target, what does this tell me?

MR. ICYK:  So in that context, you would be -- we'd be achieving 6.1 megawatts from the 2011 to '14 province-wide low-income program.  So aside from what's been achieved in the other response, the 3 megawatts there.

MR. BUONAGURO:  Okay.  So it would be around 9, I think, in total; is that right?

MR. ICYK:  Yes.

MR. BUONAGURO:  Thank you.  Those are my questions.  Thank you very much.

MR. SOMMERVILLE:  Thank you, Mr. Buonaguro.

Mr. Rubenstein?
Cross-Examination by Mr. Rubenstein:

MR. RUBENSTEIN:  Thank you.  Mr. Warren and Mr. DeRose have stolen most of my thunder, but I do have a couple questions.

My first question is something to clarify what was just said by Mr. Buonaguro.  You mentioned how -- that you screen the entire portfolio using the TRC, the PAC, and a myriad of other tests that you use internally, and that includes a $16 million figure for the cost of strategic objective 2; is this correct?

MS. McNALLY:  Yes, that's correct.

MR. RUBENSTEIN:  And you've done this in the past, so this is not something going forward.  You have done this screening process.

MR. ICYK:  Historically, we've looked at cost-effectiveness screening from a total resource cost test perspective.  As a result of our revised cost-effectiveness guide that was put out in October of last year, we now look at both the total resource cost tests and the program administrator cost tests.

MR. RUBENSTEIN:  So you have -- with those revised tests, you've screened the programs using the $16 million budget.

MR. ICYK:  So historically we would have screened the portfolio of programs using the TRC test only, and we would have included whatever was equivalent to the $16 million in previous years.

MR. RUBENSTEIN:  But you haven't done one with the value of $16 million, so for whatever the 2011 -- 2011 amount.

MR. ICYK:  So the 16- would apply to the 2011 value only.  So we would only be applying that towards the '11 to '14 programs.  We wouldn't apply the 16 million historically or interactively.

MR. RUBENSTEIN:  No, that's fair enough.  Using the 2011 to 2014 programs, have you screened -- have you screened those with the 16 million as a portfolio?

MR. ICYK:  Yes.  So that's what I'm referring to.  The '11 to '14 programs would be screened with the 16 million, as well as projections in future years.

MR. RUBENSTEIN:  Well, you used the term "will be".  I'm asking if they have.

MR. ICYK:  Yes.

MR. RUBENSTEIN:  Will you provide the value, the end result, the values for that, using the TRC and the PAC?  Could you do that?

MR. ICYK:  Yes.  So if you refer to pages 5 and 6 of the attachment 1 to Pollution Probe IR 1.  And so this is what was updated, I guess, is now the updated value which was circulated on Tuesday.

MR. RUBENSTEIN:  Sure, but that's per the various programs.

MR. ICYK:  That's right.

MR. RUBENSTEIN:  How I understood your answer was that you take the entire portfolio as a whole, add the $16 million, and then you see if it passes the test.

MS. McNALLY:  We're just going to check the materials.  We believe there's a reference to this in the business plan.

[Witness panel confers]


MR. ICYK:  So my apologies.  So if I could refer you to Exhibit A-2-1, at page 17.  This is the OPA's 2011 to '13 business plan.

MR. RUBENSTEIN:  Yes.

MR. ICYK:  The paragraph on the bottom of the page refers to a reduction of conservation that's expected to provide approximately $2.7 billion in benefits, representing a net benefit of close to $1.4 billion to Ontario ratepayers, associated with the '11 to '14 province-wide programs.

And so what would be reflected in that net benefit are the costs associated with each of the four province-wide programs, as well as the portfolio-level costs that we have been referring to.

MR. RUBENSTEIN:  Do you have the ratio number?  That's what I am looking for.

MR. ICYK:  I don't have it offhand.

MR. RUBENSTEIN:  Would you undertake to provide ratios, numbers?

MR. ICYK:  We can do that.

MR. MILLAR:  J3.3.
UNDERTAKING NO. J3.3:  TO PROVIDE RATIOS ASSOCIATED WITH EACH OF THE FOUR PROVINCE-WIDE PROGRAMS, AS WELL AS THE PORTFOLIO-LEVEL COSTS REFERRED TO.


MR. RUBENSTEIN:  My other question was, so in response to both questions by Mr. Warren and Mr. DeRose, they referenced a discussion that happened in this proceeding and in the Toronto Hydro proceeding that the OPA was looking for guidance about -- from the Board, about how to deal with the issues, or how to -- deal with the issues of duplication between the LDC Board-approved programs and the OPA contracted programs.

My question was just:  Is the OPA looking for guidance in how to assess duplication or what the process is or the when and the where of how -- of when they should be doing so?  Or is it just, using the criteria that you had provided, how to modify that criteria?

MS. McNALLY:  I think it would be fair to say that we would be open to guidance on both topics.

Again, it's the OEB's role to assess duplication; it's part of the code.

And you know, again, this is a new area for all of us, and as we move forward, I think we would all benefit from both the guidance of the Board as well as additional conversation about how best to handle this issue, which is an issue for the Board to decide.  But of course, as we've discussed already today, both the LDC and the OPA have information relevant to the decision, as well as an interest in the decision.

So I see this as an evolving area for all of us to work together on as we roll out these programs.

MR. RUBENSTEIN:  So as revealed in the Toronto Hydro proceeding, the OPA had intervened in that proceeding?

MS. McNALLY:  We were -- we gave evidence.  We were requested by the Board to appear.

MR. RUBENSTEIN:  But you had -- before that, you had intervened in the proceeding?

MS. McNALLY:  Yes, we had.

MR. RUBENSTEIN:  Yeah.  So my question is:  Does the OPA, going forward, see its role in intervening in these proceedings to provide independent or to provide, you know, evidence towards helping the Board answer these sorts of questions, independent of being asked by the Board to appear?

MS. McNALLY:  So the OPA hasn't made a decision on this, and I don't think it's appropriate.  This is a decision, I think, that needs to be made collectively.

Again, it's the Board's decision here, and the OPA is certainly open to having discussions with both the Board and the LDCs about how best to handle this issue.

It's not an area for us to take unilateral action.

MR. RUBENSTEIN:  Does the OPA have the capabilities to do so?

MS. McNALLY:  The question of capabilities depends very much on what is decided.  I mean, I think this is a discussion we all have to have about how this should be going forward, what resources will be required.

So I think there's question marks around this issue, and again, it's not an issue, in our view, for us to decide unilaterally.

MR. RUBENSTEIN:  I don't want to say a hypothetical, but if -- it will be a hypothetical, I guess.

Would the OPA intervene in a proceeding and ask interrogatories?  Does it have the capability to do all these sorts of things to better flesh out what the programs that a specific LDC is asking for approval, to help the Board reach its final decision?  Does it have the capability?

I understand you can't decide right now if this will be the policy going forward.

MS. McNALLY:  So my -- I will just speculate on this.

I would imagine there are many ways that that could be structured.  Having it structured, that this gets dealt with at the point of litigation is probably not the most effective way to structure this issue.

But again, it's not -- this is not something we can deal with unilaterally, and I think we, as a -- as the conservation sector needs to -- I think it's clear -- have a discussion about how to handle this.

MR. RUBENSTEIN:  It's not a question about most effective.  I understand this might not be the most effective way.

But does it have the capabilities to do that?

MS. McNALLY:  Again, I think it depends.  If we were here every day for months on end, it would certainly take a hit out of our resources.  You know, these become questions -- so it's hypothetical.  If we were here every day, it would take a hit out of our resources.

MR. RUBENSTEIN:  That's fair enough.

MR. SOMMERVILLE:  At the very least.

MR. RUBENSTEIN:  Those are my questions.  Thank you.

MR. SOMMERVILLE:  Thank you, Mr. Rubenstein.
Procedural Matters:


MR. SOMMERVILLE:  Mr. Gardner, I'm expecting you have more than five minutes?

MR. GARDNER:  About 15, Mr. Chair.

MR. SOMMERVILLE:  I'm afraid we're going to have to break.  We'll resume tomorrow morning for your cross-examination and that of Mr. Brett and Mr. Millar, and any redirect that you may have, Mr. Cass, and questions from the Panel.  And then we will have Mr. Neme's evidence, and cross-examination of Mr. Neme.

It would appear as though we are in good position to finish this up tomorrow.  And if anybody has any doubts about that, I'd like to hear them now.

[Laughter]

We will conclude tomorrow, whatever may happen.  So Mr. Neme may have to camp out or --


MR. POCH:  Mr. Chairman, I can tell you I've took the pulse over the break, and well, it sounds we've got another -– under an hour for this panel.  I don't expect to be particularly long with Mr. Neme in-chief, and I so far have heard of perhaps an hour of cross with him

So I'm hopeful we'll be out of here for lunch.

MR. SOMMERVILLE:  Very good.  That's good news all around.  So we'll adjourn for today, and resume tomorrow morning at 9:30.  Thank you.

--- Whereupon the hearing adjourned at 4:23 p.m.
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