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Friday, May 13, 2011

--- On commencing at 9:33 a.m.

MR. SOMMERVILLE:  Good morning.  Please be seated.

This is the fourth day of the Ontario Power Authority application for revenue requirement and expenditure plan for 2011, designated as EB-2010-0279.

Today we will conclude with the OPA panel with respect to conservation, and hear evidence proffered by the Green Energy Coalition, Mr. Neme.  And it is our intention to complete the evidentiary portion of the case today.

Are there any preliminary matters?

There being none, I believe it's LIEN's turn.  Please proceed.
ONTARIO POWER AUTHORITY - PANEL 3, RESUMED

Terry Gabriele, Previously Sworn

Bryan Icyk, Previously Sworn

Julia McNally, Previously Affirmed
Cross-Examination by Mr. Gardner:

MR. GARDNER:  Thank you, Mr. Chair.

So, Ms. McNally, yesterday I believe it was in response to Mr. Poch's questions you mentioned that the OPA is considering or has in preparation mode a stakeholder advisory committee to provide input, I believe, on the change management process; is this correct?

MS. McNALLY:  Yes, we're in the process of putting together a stakeholder advisory group to provide advice to the OPA in our conservation work, particularly around program design and re-design.

MR. GARDNER:  And I might have this wrong, but I think you mentioned that this committee would include OEB stakeholders, consumers, supply chain members, possibly others?

MS. McNALLY:  So no final decision has been made, but the current thinking is to have customers, supply chain and intervenors.

MR. GARDNER:  Okay, thank you.  In what capacity are you referring to consumers or customers?

MS. McNALLY:  So the idea with the stakeholder advisory group is we want to make sure that all important players in the conservation field are represented.  So we're thinking -- so we haven't yet decided on the customer side.

So the idea would either be, I guess, groups or actual customers.  And we're still thinking that one through.

MR. GARDNER:  Okay, thank you.

Beyond this committee, are there other venues through which those who I guess wouldn't be invited or able to attend these committee meetings to find out about proposed changes to these CDM programs that otherwise they would find out through the committees?

In other words, is this available on iCon or on your website, or will it be?

MS. McNALLY:  As I mentioned, we're in the process of re-designing our processes.  We went through an organizational change in March.  I would anticipate that changes to programs would be announced through our website; certainly would be communicated to delivery agents.

Those would be, I would imagine, the main vehicles, but we still are in the process of developing our change management process.

MR. GARDNER:  Okay, thank you.  So that would be something that you might consider, though, is having that information available -- first of all, my question, I guess, is:  Who has access to iCon?

[Witness panel confers]

MS. McNALLY:  So iCon really has -- iCon is the computer system we're using to manage the LDC programs.  It's got a front end and a back end.  The back end is for LDCs and the OPA.  It's the kind of ugly guts of the program, the back office.  And the front part of iCon is customer-facing.

MR. GARDNER:  Okay.  So the front end, I guess, is what I'm more considered -- interested in.

I think on page 4, I might just, yeah, reference this.  If you can flip to Exhibit B, tab 2, schedule 1, page 4 at lines 10 to 14?

And so you see at line 13 you mention channel partners as being considered to have access to iCon.  What do you mean by "channel partners?"

[Witness panel confers]

MS. McNALLY:  When we talk about channel partners, they are the private companies or the entities we're working with to deliver programs.  So primarily, of course, it's LDCs who are doing program delivery, but we have a number of relationships with retailers and other companies who help deliver these centrally delivered programs.  So that's what "channel partners" is referring to.

MR. GARDNER:  So would you consider, in that latter portion of potential channel partners, consumer groups who may be influential in certain sectors, in certain aspects of certain programs?

MS. McNALLY:  In this context, we're referring to people with whom we have contracts and who are working on the program.  The back end is the back office, so it's channel partners with whom we have contractual relationships.

MR. GARDNER:  Do you see it as potentially beneficial, though, to include others outside of the ones you have actual contracts with at this point?

MS. McNALLY:  We do not see it as beneficial to open up the back office of our programs to other players.  This is really -- it's a functional space for managing contracts.

MR. GARDNER:  Okay.  I'm more concerned, I think, with access to some of the information.  So I'll skip to -- I guess in response to one of Mr. Warren's questions, you mentioned that there was -- there have been many and there will continue to be many webinars hosted by OPA for LDCs; is this correct?

MS. McNALLY:  Yes.  We've held a series of webinars, and we continue with the LDCs on various parts, aspects, of program delivery.

MR. GARDNER:  And so would it be possible, then, for consumer groups, for example, or other interested stakeholders in CDM programs, to actually attend these webinars or have access to them as they come out?

MS. McNALLY:  So to date, the webinars have really been focussed on nuts and bolts of what LDCs need to know to deliver the programs.  And so at this point, I think we have an interest in keeping them focussed on the LDC entities.

MR. GARDNER:  Okay.  I know that there is going to be -- it's our understanding that there's going to be a number of -- a set of information, at least, relating to the OPA programs that will be available on iCon going forward.  We're of the understanding that there's going to be past webinars available, program-related materials, marketing materials.

But if parties can't access that on iCon because they're not contractually linked to the OPA, will the OPA consider maybe putting this on their website so there's more transparency and accessibility to these materials that would obviously be helpful to many consumer groups?

MS. McNALLY:  I think we probably need to understand better what kind of information is needed.  At this point, as I mentioned, we have a front end and a back end.  So we have a customer-facing website that includes all of the information about our programs.  It has program description.  It's got application forms, Qs and As.  So that information is already available.  The back end, as I said, is for the delivery agents.

MR. GARDNER:  Okay.  Specifically, then, let's just talk about webinars.  Past webinars at some point, two weeks later or a month later or something like that, would they be available on the website?

MS. McNALLY:  As far as I understand, there's no plan to make the LDC webinars public.  Again, they're very focussed on the nuts and bolts of delivery.

I mean, I guess the bigger issue, if there's information that our partners in the field believe they need to help market and promote the programs, probably the best thing is to contact the OPA and have a discussion about getting access to information.

Again, we've put on the front end the information that we think is relevant for customers and anybody who wants to push the programs.

The back end is strictly kind of nuts and bolts on delivery agents.  So, you know, again, we've done our best to figure out what needs to be front-facing, what's back end.  And if there's information that parties feel they need, I think the best bet is to call us and have a chat.

MR. GARDNER:  Okay.  I think the list might be pretty long if we tried to call you or send a letter, but that's fine.

What about, for example, the low-income program that is coming out or has come out?  What about the schedule to that, the home assistance program?  Will that be available on the website?

MS. McNALLY:  The schedules are all available --currently the schedules that are completed are available on the website.  So I would anticipate when the -- if it's not already posted, when the low-income one is completed it will also be posted.

MR. GARDNER:  Okay.  Thank you.

I have three sort of potential metrics that I want to run by you and just see if you see the value in the OPA maybe measuring its performance through these three metrics.

And it might be of assistance to flip to Exhibit C, tab 1, schedule 1, page 3, which is the table that was referenced a number of times yesterday, I believe.  Yeah.  That's the one.

MR. GABRIELE:  Sorry, could you repeat that reference, please?

MR. GARDNER:  Sure.  It's Exhibit C, tab 1, schedule 1, page 3 of 3.

So you can see that there's a line in the first box, just above "Conservation" that says "Total Program Spending."  You have the figures there, but under "Conservation" there's no actual link to program spending.

So my first proposed metric -- and tell me if you see value in this, in the OPA measuring its performance through this metric -- would identify total program spending per unit of energy savings achieved, in total and by program.

MS. McNALLY:  And I'm going to ask Mr. Gabriele to address the metric questions.

MR. GABRIELE:  I guess to begin with, we evaluate our metrics on an annual basis, and look at what -- how they work and what's appropriate for us to do.  In this context, we report on a number of different -- a number of different ways to measure the OPA.

And certainly what you're suggesting is something that we can consider in the future.

But I reiterate, I guess, that measuring the OPA, we measure -- we put forward milestones that can be discussed.  We measure -- we report on our results, and we also propose a budget to accomplish the milestones and reflect on the results.

And in addition to that, we put forward these quantitative metrics that allow a wholesome review, I guess, the total results that we produce in the OPA.

MR. GARDNER:  Okay.  Thank you.  So is there a process through which interested parties could propose some of these metrics that may foreseeably have value in measuring OPA's performance?  Can we bring that to you in a letter, or how does that work?

MR. GABRIELE:  Certainly you could send a letter to the OPA.

MR. GARDNER:  Okay.  I'm going to ask two more metrics, just because I said I would, and just tell me if you see value in these as well.

So a metric measuring performance of OPA through identifying a number of program participants by participant type, meaning by sector or subsector; also by geographic community and per unit electricity savings achieved.

MR. GABRIELE:  I think it's important -- in our 2011 revenue requirement submission, we have in there a proposal for some capital spend.  And there are some projects in that capital spend that will enhance our access to operating statistics.

And I believe that when we have those in place, we will be able to determine what additional metrics we might be able to develop going forward.

MR. GARDNER:  Okay.  Thank you.

And finally, would the OPA see value in measuring performance by total FTEs per unit of energy savings achieved by program?

MR. GABRIELE:  I guess depending on the level of statistical information that we do have, measuring the FTEs by unit of saving would be well after the program is implemented, so -- but we may consider, based on the information or statistics that are available to us.

MR. GARDNER:  Okay.  Thank you.

Okay.  Moving on to capability-building, in Exhibit B, tab 2, schedule 1, page 19, you reference 13 capability-building initiatives that were originally undertaken in 2010.

And my question to you is:  Where can an interested party go to learn more about what these 13 initiatives are?

MS. McNALLY:  So a place to start is in the response to Alliance Interrogatory 16.  So that's Exhibit I, tab 7, schedule 16, and on page 2 of 3 we have examples of some of the enabling and capability-building initiatives that are on the go currently.

And so if you look at that tab, you'll see on the bottom of page 2 a table that sets out the enabling initiatives for -- some of them for consumer, low-income, business, and on the next page is the industrial sector.

MR. GARDNER:  Okay, great.  Thank you.

And would OPA be willing to put this on their website?

MS. McNALLY:  So I believe that on the website, certainly, is some of the information for the customer-facing aspects of this.  So I guess the question would be:  What is it that you're looking for to be on the website?

I mean, we're enormously proud of these programs, and happy to be about as public as we can.

MR. GARDNER:  Right.  So that's great, and I think that consumers would like to be able to see what they are and take advantage of them and know what kind of programs and initiatives the OPA's --

MS. McNALLY:  So all of the pieces that are publicly facing are on the website, and I'm afraid I haven't looked recently to see what other information is.

Certainly we're happy to have a –- I mean, I'm happy to have a conversation with LIEN off-line about what you think is missing from the website, and we can certainly talk about what we're able to get up, and how, and at what pace.

MR. GARDNER:  That's fair.  I'm also asking the question for other interested consumers in general, but thank you.

I think we'll flip to the business plan,
Exhibit A-2-1, page 40.

You have that?

MS. McNALLY:  Yes.

MR. GARDNER:  Okay.  And in the third paragraph, you mention the customer advisory council, and you state that:

"This council of industry experts provides advice to the chief executive officer on key electricity sector issues."

So my question is:  Who are these industry experts?

[Witness panel confers]


MS. McNALLY:  So the customer advisory council is a council, of course, that advises Colin Anderson, our CEO.

It's managed by our communications group, and so, unfortunately, the conservation panel isn't privy to all the details of the membership of that group or its process.

MR. SOMMERVILLE:  Could we get that by way of undertaking?

MS. McNALLY:  Yes.

MR. SOMMERVILLE:  Thank you.

Could we make that an undertaking, Mr. Millar, to get a list of the advisory council members?

MR. MILLAR:  J4.1.
UNDERTAKING NO. J4.1:  to PROVIDE LIST OF MEMBERS OF CUSTOMER ADVISORY COUNCIL


MR. SOMMERVILLE:  Thank you.

MR. GARDNER:  And so given that -- I don't think you have too much information on this, but I'm just going to ask anyway.

Do you know, at least, what sectors are covered?  In other words, are the CDM programs covered, and within that are low-income consumer programs covered?

MS. McNALLY:  I'm afraid we don't know the answer to that.

MR. GARDNER:  Okay, fair enough.  Okay.  I have one more question, just -- this is only for my clarification.

You also mention a customer advisory council at Exhibit B, tab 5, page 3, and I just want to know if this is the same council.  The difference between this one is customer and the one in your business plan is consumer.  And I expect they are.  I just wanted to clarify.

MS. McNALLY:  So, sorry, can you take me to the --


MR. SOMMERVILLE:  I don't think so, Mr. Gardner.  Unless you've transposed them, because in the business plan it is customer advisory council.

MR. GARDNER:  In the business plan it's customer -- I'm sorry, and in the Exhibit B evidence it's consumer.

MR. SOMMERVILLE:  I beg your pardon.

MR. GARDNER:  Pardon me, I wasn't clear.

Sorry, Exhibit B, tab 5, page 3.

MS. McNALLY:  My guess is it's the same body, but subject to check.

MR. SOMMERVILLE:  If it is a different body, could we get a list of those --


MS. McNALLY:  Yes.

MR. SOMMERVILLE:  -- that council as well, please?

MS. McNALLY:  Yes.  So we'll either get the list of both or I'll come back to confirm that it's the same.

MR. MILLAR:  Is that part of the same undertaking, Mr. Sommerville?

MR. SOMMERVILLE:  I think so.

MR. MILLAR:  Thank you.

MR. GARDNER:  Okay, those are my questions.

MR. SOMMERVILLE:  Thank you, Mr. Gardner.
Cross-Examination by Mr. Brett:

MR. BRETT:  Good morning, panel.  Now, before I start, I asked the Board Staff, just for the convenience of the Board members and the panel members, to circulate copies of some directives from the Minister to the OPA.  Do you have those?

MR. MILLAR:  We have them here, Mr. Brett, and we'll bring them up to the Panel.  I'll mark these as --


MR. BRETT:  All right.  There's two pieces.  There's a little package of about six, and then there's a single directive which I didn't attach to the larger package, and I was going to suggest that we give them the same exhibit number.

MR. MILLAR:  Okay.  And so it's Exhibit K4.1, and it's in fact two packages, but they are all ministerial directives; is that correct, Mr. Brett?

MR. BRETT:  That's right.

MR. MILLAR:  Okay, thank you.
EXHIBIT NO. K4.1:  PACKAGE OF MINISTERIAL DIRECTIVES.

MR. BRETT:  Does the panel have them?  Do you have them, as well?

MS. McNALLY:  I'm not sure.  I have one large bundle.

MR. BRETT:  That's it.

MS. McNALLY:  Do I have everything?

MR. BRETT:  There's a set of directives, and there's one page attached that you'll need, as well.

MR. SOMMERVILLE:  Just so that we're clear, as I look through this, just so that the description of the exhibit is accurate, it looks as though this is not just directive material, but correspondence.

MR. BRETT:  There is a letter.  There's one letter, I think, included that's not a directive, but it's all material coming from the Minister.  And I think, except for the one letter, they're all directives.

MR. SOMMERVILLE:  That's fine.

MR. BRETT:  And I'll identify the one that's the letter  when I get to it.

MR. SOMMERVILLE:  That's fine.  Thank you.

MR. BUONAGURO:  May I just ask a question?  Is this just a collection of material from the record already, or is there new information?  If so, I haven't seen it.

MR. BRETT:  I believe it's -- the list certainly is in the record.  The record contains a list of all the directives.  I think we went through this at least once before.  And what I've done here is just taken a selection of the directives that relate to CDM programs and put them together for convenience for the Board.

Now, I want to start by referring you to Exhibit I, tab 7, schedule 9.  You'll need two things, actually, in front of you.   You'll need that interrogatory response; that is, I, tab 7, schedule 9.  And that's an Alliance interrogatory.

And then you will want to have in front of you, for the first few questions, the first item in that package of directives, which is a directive with respect to Toronto reliability supply and conservation initiative.  And that's got a date on it on the front of February 10th, 2005.  I think that's actually incorrect.  It's February 10th, 2006, which is the date at the end of the letter.

So if you have those two documents handy?

MS. McNALLY:  Yes, we do.

MR. BRETT:  All right.  Now, in Alliance No. 9, we had asked, as you could see, given that there were a number of these directives provided in advance of the energy -- Green Energy and Economy Act enabling directives which allowed the Power Authority to take some initiatives in energy efficiency, we'd asked:
"...please provide the OPA results with respect to achieving the MW of conservation, etc, identified in the directives..."


And the one I'm talking about now, the Toronto one, is the first.  I'm going to talk about each of these briefly, take you through each of these.

And then we ask:
"Where such MW results were less than directed, please provide a variance explanation for the shortfall..."


And if they're greater, you can provide a variance explanation for the overachievement.

And you've prepared a response, and part of that response on page 2 was a table, and it's a table that outlined each of the directives, the date on the directive, and the megawatts that you procured so far.

And the way this was done was, according to your table, is that you have the actual results up until the end of 2009, and the 2010 results, you didn't have them when you prepared this, but you had a forecast that you'd made in July of 2010 with respect to what the results would be for procurements under each of these directives, and so you used that.

And my first question really is:  Is there any significant difference between the actual results that you were able to achieve under each of these directives in 2010, relative to the estimate you gave in the middle of 2010?

MS. McNALLY:  Mr. Icyk will address that question.

MR. ICYK:  So the verified results that we get in every year come in in the fall --


MR. BRETT:  I understand that.

MR. ICYK:  -- following year of implementation.  So we don't yet have verified results for 2010.  So these are still best available estimates at the time.

MR. BRETT:  Okay, fine.  I should have known that, actually.  I did know that.  Sorry.  Okay.

Now, just looking at this particular directive for Toronto, which is number 4 on that list, if we turn to the directive, just a word of background.  This directive contains both supply-side and demand-side requests from the Minister, and the first couple of pages deal with -- and then they all focus on the requirement for additional supply and/or reduced load in the Greater Toronto Area in the period sort of pursuant to 2006.

And so the first part of it deals with generation, and then the second part - and I'm looking at page 3 here - talks about the need for additional activities in conservation and demand management.  And it refers in the middle paragraph on page 3 to a letter from the IESO, Hydro One, Toronto Hydro and the OPA to the Ministry of Energy, saying that they needed more energy efficiency and conservation in the Toronto area as part of this package.

And, finally, if you look at the first paragraph on page 3, you see that the Ministry itself had commenced a number of initiatives over the previous two years.  That's previous to this letter issuing on February the 10th of 2006.  The Ministry had itself commenced a number of energy efficiency initiatives:  The Way to Clean Air, Diversity Outreach Initiative; TRCA, that's Toronto Region Conservation Authority; Greening Health Care, that was a program to encourage healthcare develop benchmarks and hospitals throughout the GTA for energy efficiency; and EcoSchools.

So they developed these -- started development of these programs, and they basically wanted to transfer them at that point to the OPA and have the OPA continue that effort.

So in the directive the Minister says, and now I'm at the bottom of page 3, "Pursuant to the", so on and so forth:
"...of the Act I hereby direct the OPA to assume, effective as of the date of this letter, responsibility for seeking out the 300 megawatts of demand-side management and/or demand response initiatives in the Toronto area by 2010."

So up to 300 megawatts by 2010, and then some statement about working collaboratively with Toronto Hydro.

So given all of that, you see in the -- going back to the table, that you've achieved as of the end of 2010, approximately, which is five years or so -- yeah, about -- almost five years from the date of this directive, you achieved 215 megawatts pursuant to that directive.

And the question I have for you is that -- the first question I have for you is:  Why did you not achieve more than 215?  You were basically -- the Minister said that she wanted approximately 300 megawatts.  You achieved a little over two-thirds of that in five years.  And she wanted them by 2010.  So we're at the end of 2010 now, and you got two-thirds of it.  What happened to the -- why were you not able to get the other third?

MS. McNALLY:  As set out in our response to Alliance Interrogatory 9 -- and I'm now looking at Exhibit I, tab 7, schedule 9, page 1 -- these directives are procurement directives.  They're procurement authority to the OPA.  We have a number of them, as are in the materials and have been provided to us.

These are not targets; they are authority to procure.  We did have a number, so -- a number of them, various different types.  Most of them don't have timelines.  The Toronto one does.  The procurement authority expires in 2010.

And what we have done, at Exhibit I, tab 7, schedule 9, is book our results against directives.  Now, a number of the directives are overlapping, so you could book the results against different ones.

Again, they're not targets; it's procurement authority.

So we have booked 215 megawatts against the Toronto directive.

MR. BRETT:  To 215, eh?  215?

MS. McNALLY:  I'm reading now from the Exhibit I, tab 7, schedule 9, second page.

In the table on line 4 it says "Toronto" and it says "megawatts procured”, 215.  215.

MR. BRETT:  All right.  Now -- all right.

So you're basically saying that you don't have an answer as to why you didn't reach 300, other than your answer may be you didn't try to reach 300.  Are you really saying that you -- you have something from the Minister that says:  We want 300 by a certain date.

Now, she uses the phrase "up to", but will you not agree that a common-sense reading of this would be she gives you authority to procure, and then she says -- and there's a narrative behind this.  There's a need expressed by these letters to the Minister.  And to fill that need, she mentions a number of 300.

So that to me means -- does that not mean to you that what she's looking for is 300 or something very close to 300?

In other words, these directives do more than just give you authority to procure.  They tell you roughly what the Minister wants, and in this case, by a certain date so you can't -- well, let me stop there.

MS. McNALLY:  As set out in our response to the interrogatory, and I've said these are not targets.  These are procurement directives.  So they enable us to procure.

We of course had a series of targets originally given to us by Supply Mix Directive in 2006.  Those have since been replaced by the February 2011 Supply Mix Directive.

So we have a series of targets.  And in order to run our programs, we need procurement directives and so we have a series of procurement directives that enable us to seek to achieve the targets.

MR. BRETT:  So effectively, you didn't -- just not to put too fine a point on this, but you didn't get 300 in Toronto.  You got 215.  I mean, you say "book results" but I assume you don't arbitrarily book results.

The 215 represents savings that you got in the Toronto area through programs that were transferred to you, or ones like them over a five-year period.

So you didn't get 300, you got 215; is that fair?

MS. McNALLY:  Again, what I can say is that we have booked 215 megawatts against that directive.

I don't have on hand how many savings have come from Toronto.  And that's a different picture than what we have booked.

MR. BRETT:  I'm sorry, I --


MS. McNALLY:  The amounts of savings that have been generated in Toronto is a different issue from what has been booked against this particular procurement directive.

MR. BRETT:  Well, that strikes me as -- are you saying that -- that strikes me as rather odd.

Let me put it this way.  This is a directive from the Minister to you to get a certain amount, I contend, of savings in the Toronto area.  And even if we say, well, it doesn't have to be exactly 300, it can be 250 or 275, it has to be in the Toronto area.

Now, are you saying to the Board that you're taking savings that you derive somewhere else in Ontario and just said:  Well, we'll take these savings that we got with this particular program all across Ontario, and we'll take it and place it against this target?

You're not saying that, are you, that you're arbitrarily booking savings to this particular -- against this particular directive, to show your compliance with this directive even if you didn't get the savings in Toronto?  Because that would be almost fraudulent.

MS. McNALLY:  So we're not arbitrarily booking.  The 215 would be from Toronto.

What I'm saying is that that's not necessarily every megawatt that has come out of Toronto.  We have –- again, I want to separate -- we've got targets on the one hand and we have procurement authority.

The Toronto directive is procurement authority to procure up to 300 megawatts in Toronto.

MR. BRETT:  We'll come back to the converse of that, which is where you're actually getting these numbers that you say you got in Toronto, but you're basically saying -- your view is, then, that even if you'd got 20 megawatts or 10 megawatts, you would have met this directive; is that what you're saying?  That you're saying that the number of 300 has no significance whatsoever?  They could have just said to you -- are you saying that this directive you got is the same as the Minister saying to you:  Go and get what you can in Toronto between now and 2010.  I don't care what you get, but get something.

Are you saying those two things are equivalent, that there's no significance to the 300?

MS. McNALLY:  The significance of the 300 is it's a cap to what we can procure.  So these are not targets.  We don't have to go and get them.  It's a procurement authority, and we have authority up to 300 megawatts.

And just -- I want to comment again on the question about booking them, and I think it's set out very nicely in Exhibit I, tab 7, schedule 9, on page 2 of 2, the text underneath the table, the second paragraph, the directives are not mutually exclusive.  For example, the CDM program that promotes lighting retrofits in low-income households in Toronto could distribute to directive 2, 3 and 4.

So it's possible to book results in different places.  So it's --


MR. BRETT:  Well, the lighting -- all right.  That raises another bunch of issues.  But just as an aside, the lighting appliance directive, you only have 25 booked against that.

So that even if you book nothing against that and took that 25 and put it into the Toronto one, you would still get only 240.

But let me ask you this.  Do you know whether -- because you've been around the agency since 2006, as I understand it.

Do you know of any senior officer at the OPA or any officer at the OPA who had discussions with the Minister or the Ministry as to how the Minister thought that directive should be interpreted, what did the Minister mean by it?  Did anybody try and clarify that with him, before they took the view that this is simply an authorization to acquire 300 megawatts, up to 300 megawatts, anywhere in...

Do you know that?

MS. McNALLY:  So I'm not privy to discussions with the Minister on the face of the document.  This is a procurement directive, giving us authority to procure, and it's distinct from the Supply Mix Directives, which give us targets.

MR. BRETT:  All right.  Let's look at a second directive.  Let's look at the directive dealing with the -- the second directive in the package I've given you is a residential sector directive.  It's dated March the 10th of 2006.  It's a directive from the Minster Cansfield to Jan Carr that talks about conservation and demand-side management initiatives, residential sector.

And the narrative here is similar.  These are programs that the Board was working on, and the -- earlier on -- sorry.  They are programs that the Ministry was working on in the residential area:

"a program to achieve energy efficiency improvements in existing electrically-heated houses."


And I'm quoting from page 2 here, or paraphrasing from page 2 of the directive -- and
"a program to carry out energy efficiency improvements in residential properties..."


Sort of a main line audit to a partial retrofit program, low-cost type of program.

And then she goes on to say -- the Minister goes on to say, I'm giving you this directive:
"More particularly, it is expected that the OPA commence implementation no later than the fall of 2007..."

This was given to you in March of 2006, through such procurement contracts as you deem advisable:

"a program based on the Government's CDM initiatives, that would reduce overall electric energy consumption and demand in the residential sector by up to 150 Megawatts."


And it should be "binding from the day hereof."


And if we look at the table on page 9, this is number 5 on that table; correct?

MS. McNALLY:  Yes.

MR. BRETT:  And it says that you achieved 87 megawatts out of 150.  And my question is:  Why did you not achieve the other 65 or 63?  That's about 60 percent you achieved over a five-year period.

[Witness panel confers]

MS. McNALLY:  Again, my answer will be the same.  This is a procurement directive, and we have booked against this particular directive 87 megawatts.

MR. BRETT:  And your answer would be the same, I take it, with respect to whether anybody -- anyone in the OPA, to your knowledge -- tried to get any clarification from the Minister?

I might say, as an aside, this directive has, to your knowledge, not been withdrawn, has it?  It still is in effect?  It still is in legal effect?

[Witness panel confers]

MS. McNALLY:  Yeah, I'm not aware of this being withdrawn.

MR. BRETT:  And did the program start in the fall of 2007; do you know?

MR. SOMMERVILLE:  Mr. Brett, I have to remind you about the scope of this proceeding, which relates to the 2011 revenue requirement.  So I'd ask you to relate your questions specifically to that scope.

MR. BRETT:  Okay.  I really should have started, I guess, by saying that, you know, one of the issues on the issues list is the -- is the compliance with directives of the government.  And so what I'm trying to do is establish -- our contention will be that essentially the Ontario -- and that goes to management.  It goes to accountability and it goes to management.  So that's...

MR. SOMMERVILLE:  I have a feeling that we're maybe setting up a bit of a pattern with respect to these directives --

MR. BRETT:  Right.

MR. SOMMERVILLE:  -- that there is a fundamental disagreement between the point of view that you have and the position that the agency is taking.

MR. BRETT:  Yes.

MR. SOMMERVILLE:  And that may be an opportunity to save a little time.

MR. BRETT:  No, I agree with that.  I quite agree, Mr. Chairman.  They are similar.  So maybe I could just wind up this part and move on, because I think we're --

MR. SOMMERVILLE:  I don't want to prejudice your ability to argue this point.

MR. BRETT:  No, no, no, no.  This is fair enough.  I think... Just a moment, please.

I guess the only other point I'd like to make, and this, I take it, is -- it's not a question.  I take it it would apply, to some degree, across each of these directives.

And that is, if you go back to the first directive that I referred you to, the Toronto directive, you'll see there on page 3 a list of programs, the programs that the Ministry commenced, and then transferred over to you and asked you to continue them.  Do you see that, the four bullets there, page 3 of the --

MS. McNALLY:  I think you're referring to the 20/20, diversity --

MR. BRETT:  Well, I'm referring to the four of them, the four bullets; right.

Let me ask you this:  Did you actually do those programs?  Did OPA continue those programs that the Ministry had started and transferred accountability for those programs to the OPA?  Did you do them?  My understanding is you did not.  Do you agree with that or could you confirm that, or otherwise?

MS. McNALLY:  Certainly as part of my preparation for our 2011 revenue requirement submission, I did not review in detail our programs from 2006 and 2007.

MR. BRETT:  Well, all right.  So perhaps you could -- as I said, this goes to the issue of accountability and the degree to which the OPA management did or did not heed government directives, which are, for the most part, still in effect legally this year.

And so I'd like, if I could, to get an undertaking to simply answer the question:  Did the OPA continue to develop those programs that were transferred to it pursuant to this directive?

MR. SOMMERVILLE:  Mr. Cass?

MR. CASS:  Just a moment.

Sorry, Mr. Chair.  I'm having a number of problems.  First, of course, there is the issue about scope, which I've already indicated that the OPA is not proposing to argue each time we go through issues in this hearing, but will certainly address in final argument.

Second, there's the issue about interpreting this directive and whether in fact the interpretation that's being put to the panel is correct, that the OPA should have taken over these programs.  So the answer to the undertaking --

MR. SOMMERVILLE:  I appreciate that.

MR. CASS:  -- may well be that that's not what the directive said.  But with those qualifications, we'll do our best to provide an answer to the undertaking.

MR. SOMMERVILLE:  I was going to suggest that the wording for the undertaking ought not to be slanted and that, simply -- the undertaking should simply be:  Can the OPA report as to whether it continued with the programs, the four programs, delineated on this exhibit, period, without any characterization as to whether that is or is not in fulfilment of the directive?

MR. BRETT:  That's fine by me, sir.

MR. SOMMERVILLE:  Is that fair enough?  Thank you.
MR. MILLAR:  J4.2.
UNDERTAKING NO. J4.2:  TO REPORT AS TO WHETHER OPA CONTINUED WITH THE FOUR PROGRAMS SET OUT IN MINISTERIAL DIRECTIVE.

MR. BRETT:  Just one other thing.  Did you customarily, to your knowledge -- and I understand that you weren't in the senior management.  We don't have a person from senior management here today.  You're representing the organization as best you can, and I think you're doing a good job.

But can you tell me, to the best of your knowledge, did the senior management of the organization -- or anybody else, for that matter -- report on a regular basis to the Minister or the Ministry as to their compliance -- as to their -- let's put it this way -- as to the savings that they achieved over time on, say, an annual or quarterly basis in respect of these particular directives?

[Witness panel confers]


MS. McNALLY:  Again, in preparing for the 2011 revenue submission, I didn't go back to look at all of the history of the relationships with the Ministry.

I do know that we have frequent meetings with the Ministry on the work that we do, and most recently we have reviewed with them the reports covering the success of our programs.

MR. BRETT:  Could I ask you -- thank you.

Could I ask you to turn up the Volume 1 of "Rethinking Energy Conservation in Ontario"?

This is a report of the Environmental Commissioner of Ontario for 2009 to the Ontario Legislature.  And this is a document that I said in a letter to the Board some week ago that I would be using as an aid in cross-examination.

If you don't have it, I can just quote the passages from it, and you can take subject to check.

MR. MILLAR:  Mr. Chair, I believe Mr. Brett filed these electronically but I don't think we have hard copies here.

I wonder if Mr. Buonaguro may be able to assist us by putting them up on the screen.  We'll bump up his cost award by 10 percent.

MR. BRETT:  Just to save Mr. Buonaguro, the panel, I think, has them there, I see.

MR. MILLAR:  The panel may, but just for the assistance of the Board Panel and the other people in the room.

MR. BRETT:  And I appreciate that and I apologize, but I just –- I didn't file documents on this.  I sent a letter to the Board, saying these are the things I'm going to use.

Okay.  Now if I can take you to page 23, please.  Excuse me?  Can I take you to page 23 of that report?  That's volume 1.

And what I really am going to do here is simply read out a paragraph, two or three short paragraphs, that are in this man's report.  As you know, by law -- I should say by way of background, I think we all know that by law the Environmental Commissioner has to make an annual report on the state of energy conservation in Ontario.  It's a report to the Legislature.  This document is his first report.  And so on and so on.

And he has a chapter, or a heading, called "Possible Accountability Mechanisms" at page 23.

And interestingly enough, he has focused on, as it happens, this issue of compliance with directives.  And he says in the third-last paragraph:
"There are several instances where action on a directive has languished and the stipulated electricity savings have not been achieved.  This has occurred despite the fact that the OPA has wide latitude to hire staff and contract for services to respond to directives and ensure conservation receives prompt attention."

And then if you go to the top of page 24, the next page, he writes:
"Thirteen of the 15 conservation-related directives..."

That's up to the end of 2009.
"...were transition directives that instructed or enabled the OPA to provide conservation activities.  In six of these 13 transition directives, the minister stipulated the conservation savings expected (in megawatts)."

And I can tell you, and I'd ask you to take subject to check, that the six programs that he's talking about are the six programs that we're talking about in table 9.

And as I say, if I'm wrong on that, I could be held accountable for it.

MR. SOMMERVILLE:  They would be the directives reflected in Exhibit 4.1?

MR. BRETT:  In the package, yeah.

And he goes on to say, then, under the title:  "The OPA Response to the directives and the Results Achieved," at the middle of the page:

"The state of implementation of the transition directives varies and progress on completion is information that is not publicly available.  There has been no public scrutiny of the OPA's response to government direction."

Of course, this was written before this hearing.

"Pursuant to its new reporting mandate, using our authority to request information, the ECO sought information on the status of the directives.  According to OPA-supplied information, the ECO believes that achievement of the directives, and by extension, government policy has been mixed and in some cases underwhelming."

Period.  Now, that's all I'm going to read.  He goes on to make submissions about how to cure that issue, and talks about things the OEB might do and roles it might take, but I don't want to get into that now.

I really am using this, as you can see, to refer to a third -- independent third party's assessment of what those directives mean.

Now, do you agree that those are, first of all, paragraphs that I've quoted accurately from the 2009 report?

MS. McNALLY:  I followed the text while you were reading, and your words matched the text.

MR. BRETT:  Good.  Do you have any comment?

MS. McNALLY:  No.

MR. BRETT:  All right.  Thank you.

Now, I'd like to turn to a different topic.  We're finished with the compliance with directives.

We're still dealing with issues having to do with accountability and management.  And I'd like to read you a quote from the Board's CDM Code.  I don't think you have to turn it up.  It's at page 4 of the code, but I'm reading a very short piece of it, two lines.

And it says:  "Annual milestones..." -- this is where the Board is discussing the things it will expect, the performance it will expect from the LDCs with respect to the OPA-contracted, LDC-contracted province-wide programs.  And the Board says:

"'annual milestones' means the forecasted electrical savings and peak demand savings that a distributor hopes to achieve each year in order to meet CDM Targets."

Can you confirm that is in the code?

MS. McNALLY:  Yes, it's a definition in the code.

MR. BRETT:  And then the -- in the strategy requirements section of the code, where the Board lays out what they want to see in a CDM strategy, it says:
"The CDM strategy must include a high-level distribution of a distributor's year-by-year plan, including annual milestones for achieving its CDM targets."

And then finally, it says in an appendix, and this appendix to the code lays out the template for the strategy submission that the Board's expecting.  It requires:

"a section that summarizes the distributor's progress toward meeting its CDM Targets, an explanation of any significant variances between the annual milestones contained in the distributor's CDM Strategy and the verified results achieved by the distributor for the reporting year, and an explanation of the potential impact that the aforementioned significant variances may have with respect to the distributor meeting its CDM Targets."

Now, could you turn to CEEA's schedule 27, T7, schedule 27, page 1 -- that's the CEEA's IR No. 27 -- please?

Now, that 27 asks the following:

"With respect to the suite of energy efficiency and demand response initiatives for transmission-connected customers, why does the milestone not include the energy and demand savings for the program, the cost effectiveness of the program or the value delivered to the 45 customers."

And the answer is:
"The milestones were developed as activity-based, rather than outcome-based..."

Now, Mr. Gabriele spoke a bit in the last two days about outcome-based milestones but this answer says:
"The milestones were developed as activity-based, rather than output (sic) -based milestones."

And the answer in question -- or, sorry, the milestone that was the subject of our question is found at Exhibit B, schedule 2 -- B2, schedule 1, page 15 of your evidence.

And you probably don't need to turn this up.  I can quote it to you.  It's very short.  It says:
"In the first year of a planning period the Conservation division will have reached the following milestone:
"Delivered a suite of energy efficiency and demand response initiatives for transmission connected customers."


That's a milestone you have:
"Delivered the suite of energy efficiency and demand response initiatives for transmission connected customers."

Now, the suite of energy efficiency and demand response programs we're talking about here, and you're talking about, I take it, are the Industrial Accelerator Program, which you administer directly to large industrial users, and the demand response, DR1, 2, and 3; is that right?

MS. McNALLY:  That's correct.

MR. BRETT:  Okay.  Now, that, I take it, is the sole milestone that applies directly to those programs; is that correct?

[Witness panel confers]

MS. McNALLY:  So we -- of course, we have four major milestones which, are in this exhibit, the bolded.

MR. BRETT:  Right.

MS. McNALLY:  And then there's sub-elements.

MR. BRETT:  Right.

MS. McNALLY:  So the four bolded ones really apply to all of the activities that we have.

MR. BRETT:  All right.

MS. McNALLY:  So implementing the portfolio was one broad one.  Supporting the LDCs and our channel partners is kind of the second broad one.  The third one is about - now we're on page 16 of 20 - supporting conservation-oriented changes in municipal policy codes and standards, and delivering the business leadership program.

MR. BRETT:  Right.

MS. McNALLY:  So all of those can have an impact on the industrial sector.

MR. BRETT:  Well, how would codes and standards have an impact on the industrial sector?  Aren't those -- those four directives, as I read them, are directives that apply to chunks of work you do.

MS. McNALLY:  Yes.

MR. BRETT:  Major chunks of work.

MS. McNALLY:  The key activity that we're working on right now in the codes and standards arena that would impact the industrial sector is we've been active participants with -- in the development of the ISO 50001 energy management standard for commercial consumers, particularly industrial sector.  So the creation of this standard, we hope, will be a capability tool for our industrial customers.

As well, we can at some point integrate it into our programs.  And certainly there's the possibility to explore how we can use it what other policy tools.

MR. BRETT:  All right.  Thank you.  Let me go back to that milestone that we talked about, "delivered a suite of energy efficiency and demand response and energy initiatives".  Now, I understand that this program, I think, commenced in June 2010; is that right?

MS. McNALLY:  The Industrial Accelerator Program.

MR. BRETT:  Yes.  So that the milestone in respect of the suite of energy efficiency and demand response initiatives that says, "Delivered a suite of energy efficiency and demand response initiatives for transmission connected customers", this was for -- this is a 2011 milestone, what you're giving us -- it's for a program that's already in existence.

It started in 2010, and if I remember reading from your website correctly, you had seven or eight or nine energy studies under way by the end of 2010 in this program; is that correct?

[Witness panel confers]

MS. McNALLY:  So, I'm sorry, can you repeat the question?

MR. BRETT:  Well, let me think.  You're giving us a milestone for 2011 for this particular suite of programs, and it's a component of a larger milestone, but it's targeted to this -- these programs.  We agree with that.

And it says:
"Delivered a suite of energy efficiency and demand response initiatives for transmission connected customers."

Now, I really have two questions about that, and let me go to the most important one -- well, no, let me go back to what I just asked you.

You already started delivering this program last year, is what I'm saying, and yet you're giving as a milestone this year that you are going to deliver it.  Are you really saying you're going to continue to deliver what you started last year?

MS. McNALLY:  I believe that's a fair interpretation, and that is also set out in GEC Interrogatory 22.

MR. BRETT:  Yeah.

MS. McNALLY:  At lines 14 to 16 of page --

MR. BRETT:  I'm sorry, what are you quoting there again?

MS. McNALLY:  GEC Interrogatory 22.

MR. BRETT:  Yeah.

MS. McNALLY:  Exhibit I, tab 2, schedule 22, page 1, line 14.

MR. BRETT:  I'm familiar with that, yes.

MS. McNALLY:  So we say:
"The third sub-component (lines 13-14) will be measured by whether transmission connected customers have the ability to participate in the Industrial Accelerator initiative and various demand response ..."


MR. BRETT:  Yes, that's right.  That's another way you formulated it.  And I guess my question is:  Why would you not have -- given what this program is all about, given the nature of this program, given the time line associated with the ministerial directive -- and perhaps we should have you look at, just before I put this question -- if you take a look in your package of directives, you will see on March the 4th of 2010, you received a directive from the Minister of Energy to Mr. Andersen saying, I would like you to –-
"Pursuant to my authority... I direct" --


I'm at the second paragraph now, page 1, a very short directive, two pages, a page and a half:

"I direct the OPA to undertake the responsibility for creating and delivering an industrial energy efficiency program (the "Program") with the objective of achieving cost-effective conservation through industrial process improvements that bring energy efficiency gains.  The objective may be achieved by encouraging industrial customers to make capital expenditures in relation to energy efficient measures.  Incentives to participants may be determined on the basis of considerations that may include, but are not limited to..."


And so on and so on.  And then you say:
"The Program will be an integral part of the OPA's effort to help the Province reach its aggressive conservation targets..."

Now, you would agree with me that this -- well, let me go on one line more.  Down at the bottom, under "Guidelines", he gives guidelines do you for this program:

"The program shall provide a five-year period..."

So there is a time limit on this:
"...within which industrial consumers may agree to participate in the Program."

And it goes on to give a few more details of the initiative.

Now, the question I had, in light of that directive and in light of the importance that you attach to this program -- well, first of all, I should ask you.

I take it you see this program as an important part of your overall portfolio, in terms of the amount of results, the amount that this program will contribute toward meeting your -- for example, your 2015 energy savings targets?  And I think there are separate interrogatories on this, and you provided numbers somewhere separately on this.

But the point I want to make -- ask you about here is:  This is a big deal for you; correct?

MS. McNALLY:  All of our programs are a big deal for us.  I just wanted to quickly say - and I apologize for taking us back - I was too quick when you asked my about the ECO report, whether I wanted to comment, and I'm afraid I said no too quickly.  I do want to make two quick comments.

MR. BRETT:  Why don't we finish this up, and then we can go back to the ECO report?

MR. SOMMERVILLE:  Fair enough.

MS. McNALLY:  All right.

MR. BRETT:  The question I wanted to ask you, based on the fact that this is an important piece of your -- we know that from interrogatory responses.  The Minister gave you a specific directive on just this one program.  Why wouldn't you have a milestone for this year, and then looking forward, as a matter of planning, even though we go beyond 2010, you've got a business plan here for three years?  We've got a business plan for three years.  You think about this in business terms.

Why wouldn't you have a milestone that talked about what savings you expected to get in 2011?

I mean, that's the bottom line, is it not, for this program?  It's not how many people you talk to, how many letters you write, how many meetings you have, how many technical conferences you hold; that's all priming the pump.  But isn't the bottom line the results that you're able to achieve?

And you don't have any milestone that deals with that at all in this program.

Why not, I guess, is my question.

MS. McNALLY:  So as Mr. Gabriele has mentioned in response to earlier questions, in terms of the business case and milestones, we've come up with two different types of milestones.

So these are the qualitative milestones, and then there are also the efficiency metrics, which are quantitative milestones.  So that's the approach we've taken in constructing the business case.

I'd also like to draw your attention, though, to the response we gave to one of Pollution Probe's interrogatories, which does set out a forecast for the program.  And that is at Exhibit I-4-1, attachment 1.  And at page 2 of 6 is a forecast for the industrial transmission-connected energy efficiency program over the next four years, and so that is at line 86.

MR. BRETT:  Well, thank you for that.

But it's one thing to forecast -- and I'm sure the forecast is helpful -- but a milestone connotes accountability.  You have a milestone for something; somebody's career is on the line in terms of achieving that milestone, more or less.  Their bonus is on the line, if they don't get there.

And that's why you have milestones that deal with -- whether you call them qualitative or quantitative.  I mean, Mr. Gabriele mentioned several times yesterday results-based milestones.

This -- what I'm suggesting to you here is a results-based milestone, the savings that you're able to achieve each year under this program.

Now, you steered away from this like the plague, and I'm wondering why.  Why would you not -- are you saying that -- why are you not, for a program as important as this -- I'm not suggesting you have to have one for every single little tiny subprogram.  But this is a major program.  Why don't you have a milestone that's results-oriented for this?

MS. McNALLY:  So again, all of our programs are important.  They will all contribute to achieving our targets.  So we ultimately -- of course we have a quantitative target that we are responsible for helping Ontario reach.  So that's over the next 20-year period.

In our application, we have offered qualitative milestones, as well as the quantitative efficiency metrics, and we have included our forecasts, so that it's -- you can see what the forecasts are, we know what the targets are, and we have our qualitative milestones.

MR. SOMMERVILLE:  At this point, if you would like to supplement your answer with respect to the Environmental Commissioner's report, please do so.

MS. McNALLY:  Thank you for that opportunity.

Really two comments.

First, of course, is that we continue to hold our position on the role of procurement directives that are not targets versus targets.  And it looks to me from the text that the ECO, at least at that time, might have held a different view on that.

The second piece is that the ECO did ask us for a mapping of what we'd booked against the directives, and that information was provided to the ECO.

MR. BRETT:  Thank you.

All right.  I think that's enough on milestones.  And I'd like to just -- I'm trying to use these various pieces as examples, more than get into the great detail of any particular piece.  So --


MR. SOMMERVILLE:  Do you have an idea of how much longer you might be, Mr. Brett?

MR. BRETT:  I'd say about half an hour.  I could -- if you're thinking of making a break or something, I --


MR. SOMMERVILLE:  Well, we'll continue on until 11:00 and then take a break.

MR. BRETT:  All right.

MR. SOMMERVILLE:  See where it --


MR. BRETT:  And I'm going through this and crossing out pieces as I go.

MR. SOMMERVILLE:  Thank you.

MR. BRETT:  I'll ask you to turn up Exhibit EI -- sorry, Exhibit 1 -- I'll never learn the codes for these things.  Tab 7, schedule 19.  That's another interrogatory from my client.

 Do you have that?

MS. McNALLY:  Still hunting.

MR. BRETT:  This has do with the culture of conservation, just to put a little context on this.

The question said in part:

"Please provide... documentation on the 'culture of conservation in Ontario' metric, including how it is defined, monitored, and measured."

And the second part of the question was:

"Show how the metric is used to assess executive and managerial performance of the OPA."

So you answered the first part of the question.  Now, let me take that first.  You explained the overall culture.  And I won't read the whole response, but let me paraphrase at a very high level.

You outline what it is.  You said it's a metric, what the metric is.  You didn't define the culture, but you defined the metric, and that's what we asked, I guess.  You said it's a single number, calculated using the seven components that are listed.  You said that you took quarterly surveys of a significant number of Ontario householders or individuals to determine this number, how it fluctuated or increased or decreased every quarter.  And then you summed those into an overall score.

And at the bottom of the page –- sorry, you gave us in the answer the scores for 2009 fourth quarter, and then the first three-quarters of 2010.  And it sort of went 100, 106, 109 and then down to 107.  There was a blip in the third quarter of 2010.

Now, the question really is -- there are a couple of questions.  I take it that -- I think as you've stated, the hundred is the baseline, and you started this -- the first survey was in 2009 fourth quarter; is that right?

MS. McNALLY:  Yes, that appears to be correct.

MR. BRETT:  And you had -- you show the total scores as an addition of these seven points.

And are these seven points all given the same weighting?  Or do you -- are they weighted somehow, in getting to the totals?

If you don't know, you can just perhaps let us know by -- well, in fact, you don't have to let us know.  Just let me know if you know or not, and we'll move on.

MS. McNALLY:  I do not know how they're -- if they're weighted or how they're weighted.

MR. BRETT:  All right.  Now, how do you define success for this initiative?  Do you have a target number you are seeking to achieve?  Is there a milestone?  Are there milestones on an annual basis that say:  We need to move this up to however many points by certain dates?  What is success?  What point total are you trying to achieve, and when?

MS. McNALLY:  So the culture of conservation is certainly a target for Ontario; it's something we've been mulling over for a number of years, of how do you define it and how do you get your arms around it.

And so we have put together this metric as an attempt at putting this together.  It's not a simple endeavour.  We've now got the baseline, and as we begin to -- I'm not sure precisely of the answer to the question, but it's certainly something that we have been working on, and I'm sure will evolve over time.

MR. BRETT:  I take that -- and believe me, I'm not critical of the notion of the concept.  It's not my point at all.

But I take your answer to mean you don't have a point target at the moment.

MS. McNALLY:  I don't know if we have a point target.

MR. BRETT:  Well, perhaps you could undertake to tell us that.  I mean, what is your point target, in what year, and -- just so we have a sense of where this is headed or what the -- so we'll know whether you're achieving your goal or not.

MS. McNALLY:  So I can certainly inquire whether or not we have developed a point target or we're doing the work to evolve to determine what the appropriate point target is.

MR. BRETT:  That's all I'd be asking, I think.

MR. SOMMERVILLE:  Mr. Cass?

MR. CASS:  Sorry, Mr. Chair.  Could you just give us a minute?  We're looking up something that's in the evidence now, if you don't mind.  Thank you.

Thank you.  I'm sorry about that delay.  If I could refer the panel to Exhibit B, tab 2, schedule 1, page 9?

MR. BRETT:  Repeat that again, Mr. Cass, please?  Sorry.

MR. CASS:  Certainly.  Exhibit B, tab 2, schedule 1, page 9.

Assuming people have found that page, one would be able to see at line 7 there's the beginning of a discussion about the "'culture of energy conservation in Ontario' metric".  The discussion carries on down that page, and at lines 28, 29, there is a statement of the expectation of the OPA as to what it is expecting to achieve by the end of 2011.

MR. BRETT:  Well, perhaps the panel could -- thanks, Mr. Cass.

MS. TAYLOR:  Mr. Brett, just before you ask your question of the panel, can I just confirm, then, that you are in this section equating the brand awareness of the OPA, which is expected to reach 45 percent by the end of 2011, to this notion of the conservation culture, and that those two in fact are the same for you?  Am I correct in that?

MS. McNALLY:  No, those are separate concepts, so we're looking for a brand awareness of 45 percent by the end of 2011.  So that's an awareness of the "save on energy" brand.  The culture of conservation metric is a slightly separate metric, but I do thank Mr. Cass for raising that, because you'll see on line 10 and 11, which is discussing the culture of conservation metric:

“The OPA will continually measure the results of its marketing efforts and refine its newly established 'culture of conservation' metric."


MS. TAYLOR:  They're different.

MS. McNALLY:  Well, they're different, and so it is a new metric that we are defining.

MR. BRETT:  So we're back -- thank you.  Sorry, Ms. Taylor, do you have more questions?

MS. TAYLOR:  No, that was it.  My apologies.

MR. BRETT:  So could we then have you indicate by undertaking whether you've established a point -- an objective for the program, for the conservation culture initiative, and how to measure success toward reaching that?  I guess I'd like an undertaking is what I'm asking.

[Witness panel confers]



MS. McNALLY:  Yes.  So I suspect the answer is that this is our new metric.  We're evolving it.  It's going to be used to inform our marketing campaigns and our programs, but I will certainly endeavour to determine whether or not we have developed a target number or whether at this point we're needing to track these numbers before we can come up with a meaningful target.

MR. BRETT:  Sorry, you say you suspect that, but do you --

MS. McNALLY:  I'm sorry, I'm saying I'll undertake to find out, go back to the office and find out.

MR. MILLAR:  J4.3.
UNDERTAKING NO. J4.3:  TO ADVISE AS TO WHETHER OPA HAS ESTABLISHED AN OBJECTIVE FOR THE CONSERVATION CULTURE INITIATIVE AND HOW TO MEASURE SUCCESS TOWARD REACHING THAT.

MR. BRETT:  We're at 11:00.  I have --

MR. SOMMERVILLE:  Let's carry on and we'll finish before the break.

MR. BRETT:  There's one little piece here on performance pay.

MR. BRETT:  Now, as I recall -- and, Mr. Gabriele, you can probably give this answer.  I don't have the exact citation, but as I recall, there are certain senior executives of the OPA that are eligible for a bonus, and I recall this information coming in the annual report for 2010.  And I believe it's the vice-presidents and up; am I correct in that?

MR. GABRIELE:  That is correct.

MR. BRETT:  And that the exec -- am I correct in saying that any executives below the rank of vice-president are not eligible or there are no bonuses; is that right?

MR. GABRIELE:  That is correct.

MR. BRETT:  That is correct?

MR. GABRIELE:  Yes, that is correct.

MR. BRETT:  All right.  So the only people in the OPA who are eligible for bonus or performance-related -- an explicit performance-related component to their compensation are the vice-presidents and up.

Now, can you tell us, when assessing a bonus, whether an executive or senior executive is entitled to a bonus, does the corporation -- I assume it's the board of the corporation that decides on bonuses or the CEO, the board on the recommendation of the CEO?  How would that work?

MR. SOMMERVILLE:  Just before we get to that, it seems to me -- and I don't have the statute in front of me, unfortunately, but it seems to me that the statute specifically steers the board away from a consideration of compensation of senior officers in its consideration of the revenue requirement.  And so if that's where you're headed -- Mr. Cass, do you have the reference?

MR. CASS:  I do, Mr. Chair.  Yes, it's subsection 3 of section 25.21 of the Electricity Act.  Just quickly, it states:
"In reviewing the OPA's proposed requirements and proposed fees, the board shall not take into consideration the remuneration and benefits of the chair and other members of the board of directors of the OPA."

MR. BRETT:  Yeah, so it's restricted to the board of directors, okay.

MR. SOMMERVILLE:  Before you went off and rather than get something on the record that we ought not to have.

MR. BRETT:  No, I agree.  Thank you for that.  And I usually can go on my memory on these things, but it's better to be certain.

MR. SOMMERVILLE:  Obviously I can't.

MR. BRETT:  But, you know, on the other hand, this is a fairly fundamental issue with respect to motivation of an organization, its performance, and so on and so on.  And that's why I raise it.

And, I mean, I take it that in -- well, let me ask you this, Mr. Gabriele.  You've been around corporate life a long time.  Why is it that the performance component of pay in this organization is restricted to simply five or six people?  Many organizations that I'm aware of, and you're aware of, I'm sure, and certainly it was true in the old Ontario Hydro -- sorry.  Let me take that back.  It's certainly true in the gas utilities.

A lot of people get bonuses, and whether they get bonuses or not are tied to specific performance of their units, typically, mid-level managers.  Would you agree that that's not uncommon in business?  And whether you would agree with that or not, would you tell me why, in your view, the bonus/performance management component of pay does not permeate more broadly through the organization here?

It's only five people at the top that are already getting substantial salaries and that are eligible for these bonuses.

MR. GABRIELE:  Performance pay and, I guess, pay for performance at the OPA is not widely distributed, as you mentioned.  The compensation practices reward staff based on a performance appraisal system (a), and as mentioned earlier, in evidence another day, there is no inflationary component of that.

So we -- the OPA believes that basing performance, or pay increases based on performance, and exclusively on measurement of performance and a performance measurement system, does provide a level of incentive for staff performance.

MR. BRETT:  All right.

Mr. Chairman, I'm not sure how to proceed here.  I've probably got another 20 minutes, 25 minutes or something.

MR. SOMMERVILLE:  Mr. Brett, you've exceeded your estimate.

MR. BRETT:  Well, in that case, then, why don't we -- why don't I wind this up with one or two questions and we'll go on from there?

MR. SOMMERVILLE:  Okay.  Thank you.

MR. BRETT:  We can always cover off some of this stuff in argument.  Just give me a moment here to...

Yeah.  Okay.  I'm going to ask you a little bit about your disclosure of various documents over the last while.  This, I think, goes in part to transparency; in part it goes to simple execution of your responsibilities.

You've created over the period of 2010, you were saying earlier on, a master agreement and a series of initiative schedules; correct?  To the master agreement?

MS. McNALLY:  With the LDCs.  That's correct.

MR. BRETT:  And how many LDCs have executed that master agreement at the moment?

MS. McNALLY:  As of the end of April, 75 of 80 LDCs are registered for the master agreement.

MR. BRETT:  Okay.  And have any -- how many LDCs have registered for any of the schedules, the initiative schedules?

First of all, just to make sure everybody is on the same page, as I recall, you created about, give or take, 20 initiative schedules covering the residential, commercial, institutional, industrial, and recently, very recently, a low-income sector.

Now, is that about right?

These are documents you drafted, made available to the LDCs, and the LDCs can either sign up for them or not, but these initiatives, these 20-odd initiatives, initiative schedules, are really agreements.  I mean, I've read them.  They're legal agreements, fairly well honed.

Can you tell us how many of those have been signed, by how many LDCs?

MS. McNALLY:  So what I can say is we have a master agreement and then we have four programs.  Each program has a cluster of initiatives.  It's all posted publicly.  I don't know offhand how many initiatives are under each program.

So under the master agreement as at the end of April, 75 LDCs had registered.  The consumer program as at the end of April, 74 of 80 LDCs had registered.  For the business program as of the end of April, 75 of 80 had registered, and in the industrial program as at the end of April, 29 of 80 LDCs are registered.

MR. BRETT:  Now, why was the number only 29 on the industrial side?

MS. McNALLY:  The industrial schedules were posted somewhat later than the other schedules.

MR. BRETT:  When were they posted?

MS. McNALLY:  They were posted March 31st.

MR. BRETT:  And the commercial institutional sector, there were two of them, as I recall, were in evidence initially in the Hydro One case, and then there were four that were not.  This is the Hydro One CDM case.

When were the commercial institutional ones posted, basically?

MS. McNALLY:  By the end of February they were all posted.  So there were a number posted in January, and then the remaining were posted in February.

MR. BRETT:  Right.  But do you agree with me that at the time of the HONI case, which was the first case, the test case, first LDC to go in with a package of programs, that the schedules, the industrial schedules, were not available, and not all of the commercial schedules were available?  Do you agree with that, during that hearing?

MS. McNALLY:  I'm sorry, I don't --


MR. BRETT:  Will you take it, subject to check?  I'm pretty certain of this, but...

MS. McNALLY:  So -- I'm not sure of the timing on all of these things.

Certainly what I can say is that in the consumer program, schedules were posted in January, some of the business in January, the industrial in March.

Now, this is when the final schedules were posted.

The LDCs had been -- we'd communicated to LDCs the substance of the programs as a group early in the fall.  And as well, of course, the LDCs designed these programs with us.  So the LDCs were involved and knew the content of those programs before they were posted.

MR. BRETT:  Thank you.

Are you aware of the fact that the Board, in a decision based -- in a decision March 7th, 2011, on which two of these Panel Members sat, the Board suspended that hearing, in effect, I think would be the best word to probably use, or at least -- suspended it, probably is a fair word.

Are you aware of that?

MS. McNALLY:  My impression was that Hydro One withdrew.

MR. BRETT:  No, that's, I don't think, correct.

Hydro One withdrew in a letter to the Board dated March the 10th, 2011, but that's about a month after the -- I didn't say the Board terminated the proceeding; I said they suspended the proceeding in March.  And the reason they did so was twofold.

One, and I'm quoting from page 3 of the Board's decision:
"The Board is of the view that it remains an open question as to whether the OPA programs have been established."

That was the first thing.  But then they said, in fairness, that:

"This question will be determined as the evidence unfolds."

So they were prepared, I think -- I think they're saying they were prepared to carry on and have that issue determined in evidence.

And that was important, of course, because if the -- if their finding had been that the OPA programs were not established, then it was clear the Board, under the code, could not approve any LDC programs, because they could not determine whether or not there was duplication.  Certainly they couldn't proceed -- they couldn't deal with the issue of any program where there were questions or -- of any sort about whether there was duplication.

And the second part was -- reason was that the Board took the view that there was -- that Hydro One had not provided an evaluation plan, that what they provided was a draft evaluation plan.

Now, as you say, subsequent to that decision Hydro One did withdraw.  And in their letter, they say, and I'm quoting from page 1:

"The Applicants are concerned that it may now become some considerable time before they are able to file the EM&V plans...  Additionally... the Applicants are also concerned that the OPA programs may not yet be at the stage being required by the Board, namely, 'established, described and taken up' in such a way that the Board can determine that the Applicants' programs are not duplicative."

So the question is:  Do you not agree with me that your failure to have all these schedules available and ready for the commencement of this hearing -- and this evidence was filed in November by HONI, and you did not have those documents filed and available.  And do you not agree with me that that fact was largely responsible for this hearing -- I'll use the word "imploded".  I mean, that's maybe a little harsh, but that's essentially the way I saw it.

And this is due to your not executing the programs, not having them ready on time.  You had all -- do you agree with that?  You've agreed with me when they were filed.  We all know when they were filed.  But do you agree that your not filing them in a timely manner, not having the work completed in a timely manner, led to this hearing falling off the rails?

MS. McNALLY:  I do not agree with the proposition put to me.  The OPA, as you've heard a number of times in this evidence, worked in collaboration with the LDCs to design the suite of programs.  We began work in or about December 2009.  We had working groups with the residential, the commercial, the industrial sector, as well as low income.

Together we produced business cases that were finalized in or about June of 2010.  We held a series of seminars in the fall with the LDCs to ensure that all LDCs had the information about the programs.  As I indicated earlier today, we provided a resource planning tool.  We provided program guides.

So it was a comprehensive, really unprecedented process of collaboration between the LDCs and the OPA in program design, and that process was largely wrapped up in the fall of 2010.  And there was some time spent finalizing, dotting Is, crossing Ts, for the schedules, and that, again, was done in negotiation with the LDCs.  So we were working on that together.

MR. BRETT:  Okay, thank you very much.  Those are my questions.

MR. SOMMERVILLE:  Thank you.  We'll take our break and resume at 11:30.  Thank you.

--- Recess taken at 11:18 a.m.

--- On resuming at 11:41 a.m.
Procedural Matters:


MR. SOMMERVILLE:  Thank you very much.  Please be seated.  Thank you.

I guess Board Staff is next to cross-examine.  Just before we get there, Mr. Poch, you made a request yesterday for material related to the IPSP materials that the Ontario Power Authority was going to release.  And in response to that, there was, first of all, the answer from the witness, and then there was a reference to web-based material that had been, in fact, put on the website in the last day or so.

MR. POCH:  I may be wrong.  I don't have the transcript in front of me, Mr. Chairman.  I think there was an exhibit number given for that one document which is the only thing I'm aware of is publicly made available.

MR. SOMMERVILLE:  And it's the Board's view that that document, together with the witness's answer, was responsive to your question, and that we will not require a further production from Ontario Power Authority with respect to the materials that they intend to release in the near future.

MR. POCH:  Right.  Thank you, Mr. Chairman.

MR. SOMMERVILLE:  Thank you.

Any other preliminary matters?

MR. CASS:  Mr. Chair, I did just want to point out that there were a number of undertaking answers provided last evening.  I hope that everyone received them electronically.  If anyone did not receive them, there are hard copies here now.

MR. SOMMERVILLE:  Very good.  Thank you very much.

Mr. Millar, are you prepared to proceed?

MR. MILLAR:  I am, Mr. Chair.  There had been some discussion about the schedule for argument, and I had understood Mr. Cass was going to raise it.  We could do this after lunch, but maybe it's convenient to do it right now.  But I'm in your hands, Mr. Chair.

MR. SOMMERVILLE:  Do you have something to suggest, Mr. Cass?

MR. CASS:  I have a suggestion, Mr. Chair.  I've discussed it with Mr. Millar.  I've tried to canvass some of the counsel, just to give them a sense of the idea.  I couldn't say that there's any consensus, necessarily, that has been reached, but I can at least inform the Board of the idea and tell the Board that I've canvassed as many counsel as I could catch up to.

The idea would be that the OPA provide a written argument-in-chief by the end of the day next Tuesday, which is May 17th.  The suggestion that I've raised is that intervenors would provide their arguments by a week the following Friday, so that would be by May 27th.

Then the OPA would file its reply argument by a week the Monday after that, so that would be by June the 6th.

That would all be in writing.

MR. SOMMERVILLE:  Any comment with respect to that proposed schedule?

MR. MILLAR:  If I could add to that, Mr. Chair, it's been suggested by some of the parties that they are assisted if Board Staff can file before them.  I'm not prepared to commit definitely to filing two days in advance, but -- given it's already a bit of a constrained schedule, but we would certainly make our best efforts to file by the Wednesday, I would suggest.

MR. SOMMERVILLE:  I'm not seeing -- I'm not hearing cries of disbelief or outrage, Mr. Cass, so --


MR. POCH:  Mr. Chairman, none of us have discussed it, I think, but I can speak for many of us that that's a workable...

MR. SOMMERVILLE:  Thank you.  So subject to some very pointed, Johnny-come-lately comment, the Board will adopt that schedule.  That seems to us to be effective and gets us to the endpoint in a reasonable timeframe.

The Board is also supportive of the idea of a written argument in this case, which we think is really most appropriate.  So again, pending some impassioned objection, the Board will adopt that schedule.

Mr. DeRose?

MR. DeROSE:  I was just going to indicate that I have e-mailed Mr. Warren, who is -- neither he nor Ms. Girvan are here today.  And I will let him know that if he is going to change his schedule, he should be very passionate in his pleas.

[Laughter]


MR. SOMMERVILLE:  Yeah.

MR. MILLAR:  Indeed, Mr. Chair.  I would suggest that -- I don't think a procedural order is necessary here, but Staff will e-mail this information out to the entire circulation list, so that to the extent people aren't listening in, they'll be aware of the schedule.

MR. SOMMERVILLE:  Just so -- the Board was being facetious, but if someone does have a serious problem with this schedule, the Board will certainly entertain that and treat that seriously.

But subject to that, the Board will proceed as you've suggested, Mr. Cass.  Thank you.

Anything else of a preliminary nature?

Mr. Millar?
Cross-Examination by Mr. Millar:


MR. MILLAR:  Thank you, Mr. Chair, Ms. Taylor.

And good morning, witness panel.  My name is Michael Millar.  I'm counsel for Board Staff in this matter.  I have a number of questions, and they are largely by way of clarification and follow-up to some of the questions asked by my friends, mostly yesterday, I guess it was.

And in that regard I will be making reference to the transcript.  I understand Mr. Buonaguro has it handy.  Does the witness panel have a hard copy of it, as well?

I ask because I will be making several references.  If you don't have it, I think it will be here on the screen.  It would be Volume 3, I believe.

MS. McNALLY:  Yes.  We have a copy of Volume 3.

MR. MILLAR:  Okay.  Thank you.

I'd ask you to start by turning to page 134 of the transcript.  These were some comments that you made, Ms. McNally, with reference to questions asked by Mr. DeRose.  And this is simply by way of clarification, this particular point.  You say, you'll see, at line 7 -- this is with respect to the duplication issue, and you say:

"It's set out in the code.  It's an OEB responsibility."

And then if you cast your eyes down a little further to line 27, you state:

"The duplication issue is in the code, and it is the Board's jurisdiction to resolve that."

Do you see that?

MS. McNALLY:  Yes, I do.

MR. MILLAR:  Can you confirm for me, please, that the actual genesis of the non-duplication requirement comes from the Minister's directive as opposed to the code?

And to be clear, that's the Minister's directive to the Board.  I think it's dated March 31st, 2010.  I don't know that you need to turn it up.

But I guess my question is:  Can you confirm for me that the code simply implements the requirement that ultimately comes from the Minister's directive?

MS. McNALLY:  So I believe you are correct, but if you could just point me to the section?

MR. MILLAR:  I can.  I don't know if you have it handy, and in fact, I doubt this document is on the record.  We can certainly file it.

But if you have the Minister's directive to the Board, dated March 31st, perhaps the easiest way would simply be for me to read it.

Section 6, in particular 6(a), says:

"In developing such rules, the Board shall have regard to the following objectives of the Government in addition to such other factors as the Board considers appropriate."

And (a) says:

"The Board-approved CDM programs shall not duplicate OPA-contracted province-wide CDM programs that are available from the OPA at the time of Board approval."

MS. McNALLY:  Yes.

MR. MILLAR:  So we can agree that the genesis is, in fact, from the directive as opposed from the Board's code?

MS. McNALLY:  That's correct, and that it was captured in the code, and so the authority for determining the issue ultimately lies with the Board, but yes, the genesis is from the Minister.

MR. MILLAR:  Okay.  I just wanted to clear up that.  Let me move on to the next topic.

I have some questions about an exchange you --


MR. SOMMERVILLE:  Just a bit of a correction there.  The code does stipulate that no application shall be made of a duplicative program.  So it's really, I think, if we were -- rather than suggest that it's the Board's sole duty to do that, what the code says is that no application shall be made with respect to a duplicative program, which would seem to place the obligation on the distribution company and not the Board.

MS. McNALLY:  I think that's fair.  It's up to the LDC to ensure that they're not duplicative, and then the ultimate jurisdiction to determine is the Board's.  Yes, I think it's...

MR. SOMMERVILLE:  Just so that the record is clear on that.

MS. McNALLY:  Yes.

MR. SOMMERVILLE:  Thank you.

MR. MILLAR:  Thank you, Mr. Chair.

I'll move on to my next topic.  If you could flip ahead a couple of pages in the transcript to page 137, this is a discussion you were having with Mr. Buonaguro.

And if you look down at line 22 -- 22, 23, this is a response you gave to Mr. Buonaguro.  It says:

"The program has been designed.  A program administration budget has been issued to enable LDCs to meet or exceed their targets."

Have I read that correctly?

MS. McNALLY:  Yes, that's correct.

MR. MILLAR:  And the targets we're discussing are the targets that exist in their licence with respect to energy and demand savings?  Those are the targets we're discussing?

MS. McNALLY:  Yes, so the PAB would be to achieve the tier 1 for the province-wide programs, as opposed to -- province-wide programs which are enabling the LDCs to meet or exceed their targets.  So I guess the PAB is for the province-wide programs, not for the Board-approved programs.

MR. MILLAR:  Understood.  When you state there -- and maybe it was a misstatement or maybe I'm just not reading it correctly.  What it says is it will "enable the LDCs to meet or exceed their target targets."  But it seems to me now you may be suggesting it allows them to hit the OPA portion of their target, whatever that may be?

MS. McNALLY:  Yeah, sorry.  I think, just -- and I don't think I was perfectly clear.

So the PAB is for the province-wide programs.  The province-wide programs are there to help the LDCs meet or exceed their targets issued in the -- that are in their licence.

MR. MILLAR:  Okay.  I think that that's helpful, because if you flip ahead a couple of pages to page 140, this is still your discussion with Mr. Buonaguro, for example, at line 10.  This was the discussion about decisions made with the LDCs to leave space for Board-approved programs.

And I guess I had a question.  It seems what you were saying here, if you look down to lines 26, 27, that approximately 90 percent of the target on the energy side and 70 percent of the target on the megawatt side could be hit through OPA programs.

So I wanted some clarification as to how that fit in with your statement earlier that the targets could be hit or exceeded using the PAB or the OPA's funding.

MS. McNALLY:  Yes.  And I just wanted to clarify the numbers I gave were rough --


MR. MILLAR:  Of course.

MS. McNALLY:  -- on the amount of the program.

MR. MILLAR:  I understand.

MS. McNALLY:  And...

[Witness panel confers]

MS. McNALLY:  So the actual numbers are -- the province-wide programs are forecasted to hit 78 percent of the capacity target and 91 percent of the energy target.

MR. MILLAR:  Let's talk about that a little bit more.  If I understood your discussion with Mr. Buonaguro, this was something that appears to have been negotiated between the OPA and the LDCs; is that correct?

MS. McNALLY:  That's correct.

MR. MILLAR:  And Mr. Buonaguro asked you about, I guess, your mandate to undertake these negotiations or achieve this result, and you referred to two directives.  And I think you were specific that one was the OPA's Supply Mix Directive; is that right?

MS. McNALLY:  Sorry, where are you?

MR. MILLAR:  I think you said -- you referenced two directives at lines 20 and 21 of page 140, and then if you flip to page 141, you specify the second directive is the Supply Mix Directive.

MS. McNALLY:  Yes.

MR. MILLAR:  Is the other directive the directive of April 23rd, or what is the other directive?

MS. McNALLY:  So the Supply Mix Directive is February 17th, 2011, and the LDC directive, the directive that came to us, was April 23rd, 2010.

MR. MILLAR:  Okay.  Are those directives -- I know you have a list of all the directives, but the directives themselves haven't been made part of the record in this proceeding; is that correct?

MS. McNALLY:  I believe that they are in the materials, and they are at Exhibit A-5-2.  There is both a list, and then there are directives.  So the April 23rd, 2010 directive to the OPA regarding the LDCs is at Exhibit A-5-2, page 13 of 21.

MR. MILLAR:  Okay.  And is the other one there, as well?  I only ask because I actually do have copies to the extent that we can't pull them up directly from the record.

MS. McNALLY:  And the Supply Mix Directive is at A-5-5 at page 1 of 5.

MR. MILLAR:  Well, I would like to take you to those.  Could we start with the April 23rd directive?

MS. McNALLY:  Yes.  And, sorry, I just wanted to make a point of clarification in response to an earlier question.  When I said the OPA and the LDCs worked together to determine the province-wide programs, would achieve something less than 100 percent.  So the decision wasn't to go after 78 and 91 percent.  The decision was to design a program that wouldn't fill the whole target, in order to leave room for Board-approved programs.

So it wasn't that we negotiated those numbers.  It was agreed to leave space.  We designed the programs.  That's where they landed, and everybody agreed that was an appropriate level, but it wasn't set out to land on those two figures.

MR. MILLAR:  And thank you for that clarification.

Again, you indicated to Mr. Buonaguro that -- he asked you, you know, what is your mandate to leave that space?  And you referred to these two directives.

Starting with the April 23rd directive, I guess by my read of this -- well, why don't I put the question to you?

Can you show me where in this directive it suggests or -- it suggests that room should be left for the LDCs to pursue Board-approved programs?

MS. McNALLY:  When reading the directive in response to this, I begin, really, at the top of page 22, where the directive talks about the fact that the -- so I'm here at Exhibit A-5-2, which is page 13 of 21, but it's also marked as page 2 of the April 23rd directive.  And it notes that:
"LDCs will be permitted to meet their CDM Targets by delivering three types of conservation programs..."

The province-wide programs:
"(2) collective LDCs programs designed by groups of synergistic LDCs...; and (3) individual LDC programs."


So that sets out that there are three different types of programs that can be used to achieve the target, and then the directive sets out a number of principles to be used --


MR. MILLAR:  Before we get to those, let me just stop you on that one quickly.  You would agree with me that that's a permissive section as opposed to a requirement?

MS. McNALLY:  Yes.

MR. MILLAR:  They are permitted to do Board-approved programs, but there is no requirement to do so; is that fair?

MS. McNALLY:  Yes, that's correct.

MR. MILLAR:  Okay.  Please continue.

MS. McNALLY:  And then going over...

Then under "Principles", again, on page 2, number 2:
"LDCs will deliver OPA-Contracted Province-Wide CDM Programs to distribution system connected customers to achieve all or a portion of their CDM Targets."


Again, setting up that province-wide programs can be designed to either achieve all or part.

MR. MILLAR:  You would agree with me that that, again, is permissive?

MS. McNALLY:  It is permissive, yes.  And then I guess the third relevant chunk or section of this is on page 3 under "Design of OPA-Contracted Province-Wide Programs".  Paragraph 2 talks about the:
"OPA-Contracted Province-Wide Programs targeting end-uses that are common with consumer groups across the province and that have a potential for significant electricity savings..."


Thus leaving space for unique or regionally specific programs under the Board-approved.

MR. MILLAR:  The "leaving space" part, you're not quoting that; is that right?

MS. McNALLY:  No.  Right.

MR. MILLAR:  That's something -- I guess that's your interpretation of what it allows?

MS. McNALLY:  Yes, that's correct.

MR. MILLAR:  Thank you.

Anything else in this directive that I should be looking at?

MS. McNALLY:  Yes.  So I think what would be fair to say that the directive enables the OPA to work with the LDCs to create the province-wides in a way that leaves space for the tier 2, tier 3.  It's not a requirement, but I'm certainly permitted under the framework of the directive.

And in our work with the LDCs, that was where the groups ended up landing, that the province-wide programs would be designed and budgeted, forecasted for a certain level.  Now, there's still room within that to exceed, leaving space, though, for the tier 2/3.

So I'm not suggesting it's a requirement of the directive, but it's certainly permitted by the directive.  And that is how the OPA and the LDCs working together chose to go forward.

MR. MILLAR:  So we could agree that -- we agree that the LDCs are permitted to apply for Board-approved programs to hit a portion of their targets?  We agree on that?

MS. McNALLY:  Yes, that's correct.

MR. MILLAR:  And we agree that there's nothing in this directive that forbids that, and at least by your reading, it may, if not encourage it, but at least recognize that that's a possibility; is that fair?

MS. McNALLY:  Yes, that's fair.

MR. MILLAR:  But there's nothing, you would agree with me, mandating the OPA to purposely leave room for that activity; is that fair?

MS. McNALLY:  Yeah, I think the directive has been left open, so that an LDC can choose to meet their targets using a combination of either the tier 1 programs, the province-wide, or Board-approved, or some combination.

MR. MILLAR:  Let's look at the Supply Mix Directive, dated February 17th.  This was the other document you referred to.

And in the same vein of my questions on the other directive, can you show me the passages you would rely on to support the idea that the OPA -- well, that discusses the issue of the OPA leaving space for Board-approved programs?

[Witness panel confers]


MS. McNALLY:  I don't believe that's covered off in this directive.

MR. MILLAR:  I see.  I do have a question on it while it's open.  If you look at the portion highlighted, the "Conservation" section -- and again, I recognize that a lot of this relates to the IPSP, and if that's the case, then I can safely drop it.

But it says, the second sentence there:

"Further, the OPA shall plan to achieve interim CDM targets as follows:  4,550 megawatts and 13 terawatt-hours by the end of 2015".

Do you see that?

MS. McNALLY:  Yes, I do.

MR. MILLAR:  Are the targets that are in the LDCs' licences, is that meant to be a portion of that?

MS. McNALLY:  Yes, that's correct.

MR. MILLAR:  Okay.  So the -- I forget what the numbers are, something like 1,330 megawatts and 6,000 gigawatt-hours, that's part of that interim target.

MS. McNALLY:  Yes, that would contribute to meeting the interim target.

MR. MILLAR:  If you look at the paragraph below, it talks about "the plan" and I know "the plan" is the IPSP, so that may be your answer to this, but it says:

"The plan shall seek to exceed and accelerate the achievement of these CDM targets..."

I guess it's referring to the targets in the paragraph above.
"...if this can be done in a manner that is feasible and cost-effective."

And my question to you would be:  How would that mesh with your decision to purposely leave space for the LDCs to pursue savings on their own through Board-approved programs?

MS. McNALLY:  So I think in a sense you touched on answer already earlier.  The LDC target is just one component of meeting the 2015 targets.  So we have a number of -- as I discussed, I believe, yesterday -- a number of elements at play to achieve the 2015, and we'll be discussing that in more detail in the process of the IPSP consultation.

We also talked a little bit about, I think -- was the trio.  So the IPSP will deal with exceeding, accelerating.  We also have a number of activities in place now.  And I talked about the fact that within the architecture of the LDC programs, there is a performance incentive for exceeding the targets.

So there is a mechanism in place to incent the LDC to seek to meet and exceed their targets.

The second, I talked about the new OPA conservation org structure, which includes proactive business development to support the LDCs in achieving and exceeding their targets, as well as our change management process.

And third, I talked about our other innovation work, which includes our work on the conservation fund, technology fund, codes and standards work, integrated energy solutions, where we're looking for new and innovative ideas to help us meet and exceed.

MR. MILLAR:  Thank you.

So I think what we've taken from the directives, by and large, is that they are, I guess depending on how you interpret them, permissive with regard to LDCs pursuing Board-approved programs, but there is no requirement for them do so, nor any specific requirement for the OPA to assist in that regard; is that fair enough?

MS. McNALLY:  Sorry, the last part of that?

MR. MILLAR:  There's no specific requirement that the OPA leave space for them to do that?

MS. McNALLY:  No.  I mean, there's only the sections I referred to, including that the OPA will provide -- the LDCs will deliver the contracted programs to achieve all or a portion of their CDM targets.

MR. MILLAR:  Understood.

In that light, can you help me understand -- why did the OPA agree to leave this space for the LDCs to pursue Board-approved programs?

[Witness panel confers]


MS. McNALLY:  I think the essence of the answer can be found in the first principle set out in the directive of April 23rd.  And that's at Exhibit A-5-2, page 13 of 21, which is page 2 of the directive.

The first principle set out there is that:

"The OPA will design OPA-Contracted Province-Wide CDM Programs, taking all reasonable steps to collaborate with LDCs."

So the outcome of us taking all reasonable steps to collaborate with the LDCs was to produce province-wide programs.

MR. MILLAR:  Well, that caught my eye, as well, when I read this directive, but my reading of that particular principle is that the OPA is meant to collaborate with the LDCs with regard to the design of OPA programs.

Have I got that wrong?  Or is that not the interpretation you take?

MS. McNALLY:  These are the OPA-contracted province-wide programs.  Again, I was not privy to the negotiations that went behind all of these programs, but certainly the OPA took very seriously our need to collaborate with the LDCs, who were the delivery agents for these programs.  We saw this as a partnership, and the outcome of that process was a suite of programs that went this far, leaving space for the Board-approved programs.

MR. MILLAR:  Because this idea is picked up again on page 3 of the directive, under the heading "Oversight and Delivery of OPA-Contracted Province-Wide CDM Programs."

Point 2, it says:

"The OPA will, taking all reasonable steps to collaborate with LDCs, seek to maximize administrative and delivery efficiencies by..."

Et cetera, et cetera.

But it all applies to the construction of OPA programs; would you agree with that?

MS. McNALLY:  Yes, that's correct.

MR. MILLAR:  So maybe, I mean, I guess the directive says what it says, and maybe we just take different interpretations of that.

My read of the efforts you're meant to undertake in collaboration with the LDCs is to ensure that your programs are designed in a way that is helpful to them, and that they can roll out with a minimum of fuss.

But I guess I don't have another question on that.  That's, perhaps, just a different reading of what the directive states.

So again, on this same point, the OPA has agreed, I guess, in consultation with the LDCs, to leave some space for them to pursue Board-approved programs.  And indeed, I guess the way you've set up -- I know -- I forget the numbers now, but something like 80 percent of megawatts and 90 percent on the energy side, whatever those exactly may be, I guess that more or less requires the LDCs to come to the Board; is that right?

There may be some who can hit it, I guess, but the programs are set up in such a fashion that if LDCs really want to hit their targets, they almost have to come to the Board; is that a fair assessment?

MS. McNALLY:  The LDCs have two choices.

One is to do the province-wide programs and to exceed their targets.  And these programs are fairly flexible.  So it is perfectly conceivable for an LDC to achieve their targets using only province-wide programs.

Or they can do it through a combination, or in theory, Board-approved alone.

MR. MILLAR:  Well, I know they're allowed to do that, but I thought I understood you to say the programs have been set up in a way -- of course, it might vary from LDC A through B through C, but by and large, they can't hit their targets unless they come to the Board.

Is that how I should read that?

MS. McNALLY:  No.  The programs are designed -- they can have -- they can exceed the target.  So they could achieve their targets with -- using only province-wide programs.

MR. MILLAR:  Well, I have your answer on that.  Thank you.

Again, with regard to the leaving of the space so that they -- whether they can hit the target through OPA programs or not, I guess at least some of them, it's envisioned, will have the room and may have to come to the Board to hit to the targets.

Did you give any thought to whether or not that's the most efficient approach for hitting the CDM targets that are embedded in the distributors' licences?  And just to flesh out the question, I guess you already have one organization devoted in large part, though certainly not exclusively, to assisting LDCs to hit their targets through the mechanisms we discussed.

Did you give thought to the efficiency of then either allowing or requiring them to go to the Board kind of through a separate process to hit the same targets, when arguably some of these programs could have been OPA programs?

[Witness panel confers]

MS. McNALLY:  My apologies.  I'm just reviewing the directive to the OEB.

So in terms of the architecture of this new model, this was part of the Green Energy Act, a model that was initiated under the Green Energy Act to have the OPA design some programs and the LDCs as the main delivery agent.  In the course of directives, we'll see -- and I'm afraid I don't have that Green Energy Act here at my fingertips, so I can't take you to specific areas, but certainly you can see already in the Minister's directive to the Energy Board we have talk about both OPA province-wide programs and Board-approved programs.

So this was an architecture that came out of the Green Energy Act and was an architecture that we then -- the OPA, along with the LDCs and the OEB, all have a role in giving life to.

MR. MILLAR:  I think we -- no one is disputing the LDCs are entitled to come to the Board, if they wish, for approval for CDM programs.  I'm focussing a bit more on the OPA's role.  And it seems to leave purposely less space for them to do so.

And I guess my simple question is this.  Did you do any analysis with respect to whether or not that's actually an efficient approach to achieving the CDM targets as opposed to setting up the OPA programs so that they could hit their targets in that fashion?

MS. McNALLY:  I guess there were a few pieces to that.  I mean, certainly the province-wide programs that we have designed have been screened through a TRC test.  So those are cost-effective.  We've looked -- sorry, and the PAC test.

We have looked for efficiencies in delivery, where it made sense.  So a number of the programs have centralized delivery pieces.  So, for instance, the industrial program, we use a centrally-procured third-party engineering firm to assist with that program.  It was felt that was more efficient than having each LDC have its own engineering firm on contract.  The refrigerator program uses a third party.

So we have looked for efficiencies in the delivery.

MR. MILLAR:  Well, isn't that all the more reason that you should -- if not be encouraging, you should allow at least allow LDCs to hit their targets through OPA programs, rather than setting up a second mechanism or structure, including attending a hearing before the Board?

Even though I recognize that your programs have to be cost-effective and anything that folks come to the Board for have to be cost-effective, as well, that doesn't mean it's the most cost-effective option.  I guess that's my question.

MS. McNALLY:  So I guess two things.  One is that we didn't -- you know, this architecture was created emanating out of the Green Energy Act to have both Board-approved and OPA-approved programs -- OPA-contracted programs, and I think one of the reasons for that is that the OPA programs go after province-wide customers and end uses, giving an opportunity for LDCs to undertake targeted unique, specialized programs, is point number 1.

The second point is, of course, that the Board-approved programs also have to be cost-effective.  So we're getting cost-effective programs at both levels.

The third point, again, is that an LDC can choose to deliver -- to reach their entire target using only the province-contracted programs.

MR. MILLAR:  I'll leave this issue with one final question, and if you've already answered it, that's fine.  My question is:  Is it your view that purposely leaving space for LDCs to come to the Board for additional programs -- is it your view that that provides the best value for ratepayer money?

MS. McNALLY:  What this allows is for LDCs to develop unique programs that meet their -- the needs of their consumer.  And, again, the programs have to be TRC-positive to be approved by the Board.

So what we've got is an architecture that is customer focussed by having the province-wide programs that can meet customers' needs across the province, but leaving space for specially targetted programs.

MR. MILLAR:  Thank you.  We'll move on to what I think is my final issue now.  And I have some questions with respect to -- it might be bit of a thought exercise, but it's the cost-effectiveness, the cost-effectiveness tests and the interplay between your generation procurement function and conservation.

So I'd ask you to turn - if Mr. Buonaguro could assist, that would be helpful - to Exhibit A, tab 2, schedule 1, page 5.  This is, in fact, something Mr. Buonaguro took you to yesterday, is these colourful charts that he found so captivating, and I agree with him.  They look very nice, very beguiling.

First, just by way of overview, your budget for -- the OPA has a responsibility for conservation, CDM, and for generation procurement; is that correct?

MS. McNALLY:  That is correct.

MR. MILLAR:  And your budget for 2011 is about $357 million -- this is not the subject of approval here, but your budget for spending, I guess, is $357 million for conservation, and just under $1.8 billion for generation procurement; is that correct?

MS. McNALLY:  Yes, that is correct.

MR. MILLAR:  My tie here is to conservation cost-effectiveness.  I have a number of high-level questions about the generation, so this may not be the right panel, but I'm hoping you can answer these high-level questions.

Am I right that generation contracts, most of them are 20-year contracts; is that correct?

MS. McNALLY:  You were correct that this is not the correct panel to answer those questions.

MR. MILLAR:  So you don't know if typically the generation contracts are 20 years?

MS. McNALLY:  I can't comment on our generation contracts.

MR. MILLAR:  Do you know if they are take-or-pay contracts, generally?

MS. McNALLY:  I'm afraid I cannot comment on our generation contracts.

MR. MILLAR:  Are you able to comment on whether or not typically the generation contracts you would procure would be relatively expensive, pay a relatively high rate, as compared to what the typical nuclear or hydro rates would be that would be appearing in the stack on a day-to-day basis?  Are you able to comment on that?

MS. McNALLY:  I cannot comment on that.

MR. MILLAR:  We know, for example, solar is 80 cents.  You would agree with me that -- although we may not actually be talking about much generation there, that's a relatively high rate?

MS. McNALLY:  Again, I'm -- this is the conservation panel.

MR. MILLAR:  Fair enough.  Again, I don't know if you'll be able to answer these or even if your generation folks could, but it's my understanding that much of the generation in this province is under contract, whether it be for these contracts or separate contracts, or, indeed, even OPG, who most of their generation is done at a regulated payment rate.

Are you familiar with that?

MS. McNALLY:  No.  Again, this is the conservation panel.

MR. MILLAR:  No, understood.  And, in fact, it's not even really necessarily a question about OPA's procurement, but is anyone on the panel aware of that, that the percentage of -- the approximate percentage of generation in this province that is not at a market rate is contracted somehow?  If you can't answer that, that's fine.

MS. McNALLY:  No, we're not.

MR. MILLAR:  Okay.  I think it was you, Mr. Icyk, yesterday, discussed the cost-effectiveness tests that are conducted to ensure CDM programs are cost-effective.  Did I hear that right?

MR. ICYK:  That's correct.

MR. MILLAR:  And generally there's two tests, the TRC, or the total resource cost test, and the other one is PAC; is that right?

MR. ICYK:  Yes, the program administrator costs tests.  These are both tests that we look at from a screening perspective in terms of program approvals at the outset, and then on an evaluation perspective, as well.

MR. MILLAR:  And am I correct that one of the major drivers in either of these tests would be the calculation of avoided costs?

MR. ICYK:  Yes.  In both cases, on the benefit side of both tests, the benefits would be reflected by the avoided supply costs.  The TRC test would include a number of other types of avoided costs, in addition to electric supply costs.

MR. MILLAR:  Fair enough.  But one of the major drivers -- I don't need you to give me a percentage or anything like that, but avoided generation costs is definitely one of the elements of the test?

MR. ICYK:  Yes.  On the electric side, one of the main drivers would be the avoided energy costs and the avoided capacity costs.

MR. MILLAR:  Now, I know that the folks on this panel may not be familiar exactly with how either the contracts work or generation generally works with respect to it being under contract in the province, but does the test take into account the fact that -- does it even look at that issue?

Does it look at the fact that much of this generation can't actually be avoided?  For example, it's already under contract?

[Witness panel confers]


MR. ICYK:  So the particular avoided supply costs that we use and integrate into the cost-effectiveness tests that we run from a screening perspective, as I mentioned, the particular avoided supply costs are actually generated by our power system planning division, because they have a good view, going through, like, an IPSP process, what are the resources required to meet load over a 20-year planning period.

And so we take that information as an input into our cost-effectiveness tests.

So I wouldn't have -- I wouldn't be in the best position to really -- to speak to the underlying assumptions of the avoided supply costs.  I can explain how do we use them in our cost-effectiveness tests.

MR. MILLAR:  So is the answer you're not sure if they take into account the actual ability to avoid generation costs?  Is it simply a mathematical function?  You know, program X has, let's say, a thousand megawatt-hours of – a hundred megawatt-hours of savings.  Do you simply plug that into the calculation, do you know?  Or does it take into account the fact that even though you may no longer require that load because of -- because of the program, that doesn't actually mean that the program -- the province isn't already on the hook to pay for that generation regardless of whether you need it?

MR. ICYK:  So the energy savings and capacity savings that are associated with the conservation programs would be subjected to the avoided supply costs as we run the tests.

It's those avoided supply costs that I can't really speak to the underlying assumptions about.

MR. MILLAR:  I don't want to spend much more time on this.  Is that something you can check?  Or is that something that folks at your shop would be able to look into?

MR. ICYK:  Well, I mean, it's more of a question to the supply panel, would have been more of a question to supply panel.

MR. MILLAR:  Well, I'm asking about the cost-effectiveness tests that you use to screen CDM programs.  So that's -- and I guess you're in charge of that.  And I'm hearing that avoided costs are a major driver of that.

And I guess I would have thought that -- again, I know there are many people in your office and you wouldn't necessarily be the one to know that.  But surely someone in the conservation group who is responsible for the cost-effectiveness tests know what's incorporated in the avoided cost side of things.

MR. ICYK:  At a high level, yes, we understand what are the elements of the avoided supply costs, the avoided energy, the avoided capacity costs.

It's the specific embedded assumptions that -- that are reflected in a 20-year plan and modelled over a 20-year period that, as I said, I mean, I could go back and have subsequent discussions, but I don't have at my fingertips right now.

MR. MILLAR:  Well, I'm going to leave that.  The Panel may choose to follow up on that further, but I guess I'll leave that at that.

MR. DeROSE:  Sorry, Mr. Millar.

It's Vince DeRose in the corner here, Mr. Chair.  Sorry.  If Mr. Millar is not going to ask for it, it is something I personally think would actually be of value to the Board, for what -- that would be my submission.

So I would encourage the Board to ask for that information.

MR. SOMMERVILLE:  Thank you, Mr. DeRose.

MR. MILLAR:  I'm not sure how you would like to deal with this.

MR. SOMMERVILLE:  We'll take that under advisement, and you can carry on.

MR. MILLAR:  Thank you.

Is there any co-ordination -- again, it's is a similar issue but it's a -- sorry, do you need a moment?

MR. ICYK:  No, that's okay.

MR. MILLAR:  A similar issue, but I'm not asking you about the mechanics of the test.

Is there any co-ordination between the CDM side of the OPA and the generation procurement side?  Although I recognize it's a matrix as opposed to top-down type of approach.  Do you do any co-ordination to make sure, for example, that one side isn't getting too far ahead of the other?  And by that, I mean, for example, you have some fairly aggressive conservation targets, and then I don't think you have actual generation targets, though I may be mistaken, though we did hear -- not to put words in people's mouth, but it's kind of the more the merrier on the generation side.  You see it as a mark of success that you can get so many people signed up.  Is there any co-ordination to ensure that you're not procuring a whole lot of generation that you are going to end up not needing because your conservation programs are so successful?

MS. McNALLY:  I believe this is taking us, actually, to the IPSP.  That is one of the roles of the IPSP.  We've been given a Supply Mix Directive that sets out targets for -- and I won't go from memory, but we can...

So the Supply Mix Directive is the February 17th, 2011 directive, which is Exhibit A-5-5.  And this sets out direction to the OPA in developing the IPSP on all resources, so conservation, nuclear, coal phase-out, renewables, hydroelectric, other than hydroelectric, and natural gas.

And so one of the ways that -- certainly that we co-ordinate is through the IPSP.  So this issue will be addressed in the IPSP.

In addition to that, on an ongoing basis, we have a senior -- our senior management meets weekly.  And that's an opportunity for them to discuss issues and co-ordinate through the group.  So there's -- we have a matrix organization.  There's regular meetings of senior management.  Staff connect, when necessary, on projects.

And of course, the IPSP will be looking to the Supply Mix Directive in going through that process.

MR. MILLAR:  So your answer is there is co-ordination, and if you want to tell me that this is out of scope because it's IPSP, I understand that.

But specifically with regard to my question about ensuring that one side of the business doesn't end up inadvertently harming the other -- in a sense that you may be procuring generation that you don't need because of the success of your CDM -- is that within the range of discussions you would have?  Or is that an IPSP issue?

[Witness panel confers]


MS. McNALLY:  Again, as the Board knows, as we've discussed, I think, in this proceeding, the OPA procures -- can only procure pursuant either to directives, specific directives, or the IPSP.

So we have a series of directives, both on the supply side and the demand side, that give us direction or give us the authority to procure.  We have targets.  So that's kind of the first piece.

The IPSP is an opportunity, certainly, to bring all of the pieces together.  And then I think the third piece, again, I commented, we do have -- we work as a matrix organization, as you've heard.  We have a senior management team meets weekly to -- I'm not behind the doors at those meetings, but, you know, they are regular management meetings.

MR. MILLAR:  Thank you, panel.  Those are my questions.

Mr. Chair, I apologize.  I went a little bit over my time.

MR. POCH:  Mr. Chair, just to be helpful -- let my friend know, Exhibit I, tab 2, schedule 6, is an interrogatory where we were asking a bit about avoided cost, and where, in part (b), OPA responds that the avoided costs do not include capital costs of nuclear power plants, and go on to talk about the variable avoidable costs it does.  I took the -- the implication from that is that they're looking only at marginal and avoidable.

We could debate whether the nuclear capital costs are avoidable, but that's not something for this hearing.

MR. SOMMERVILLE:  Fair enough.  Thank you.

Ms. Taylor?
Questions by the Board:


MS. TAYLOR:  I'm not sure what to ask, but I have ideas floating around here today.

I'm not sure who is best to answer this question, and it relates to the conversation that you just finished with Mr. Millar.

You've mentioned the matrix organization, yet none of the panel was able to answer even the most basic questions about the OPA contracts for generation.

So as it relates to the activities for the 2011 test year, how do you know you're designing the right product and spending the resources that you're here looking for, in an effective manner that provides value?

So if you're got a matrix organization, I'm presuming that someone from the generation group will be working with you to ensure that the projects and products that you're designing on the CDM side reduce peak at the right time or curtail absolute energy at the right time or do it in a different manner.

But there doesn't seem -- you haven't answered the questions that would reflect the imparting of knowledge if you were truly working in a matrix organization.  In fact, you just said you didn't know anything about any of this stuff.

So can you give me some confidence that you actually know whether the types of conservation programs you're developing will actually result in the avoided costs that you say exists?  And can you give me a specific example of how you have imparted generation knowledge into the design of a CDM program and actually used that number in your TRC result, because that's not what your answer said before?

So that sort of goes back to a very basic premise that we started the whole thing with.

MS. McNALLY:  So a couple of pieces in response.

We work -- the conservation group works very closely with power system planning to address the types of issues you've just raised.  So it's with power system planning that we do analysis about the programs and the end uses.  So we go back and forth with them on key inputs and variables.  So it's more -- less than with the generation.

The generation is a procurement group.  So it's power system planning that is doing the planning piece that we go back and forth with on.

And in terms of matrix, I think it also -- it speaks to that we have a legal group that supports each of the -- the conservation, procurement and planning are kind of the line groups.  That's supported in a matrix way by our legal group, by our communication group, by our communications group, by RT and other groups, but the key relationship is, I think, with the power system planning group on determining that we've got conservation programs targeted at the right time.

So in this case, some are peak.  We're both going after summer peak, as well as energy.

MS. TAYLOR:  My next question relates to the leaving room in the targets.  So would you agree that if I took a spreadsheet and added up all of the energy and capacity targets of the LDC, that they would match the total in the directive to the OPA regarding the LDC targets?

MS. McNALLY:  Sorry, if you took a spreadsheet and added up?

MS. TAYLOR:  All of the allocated capacity and energy targets, so for Toronto Hydro, for Brampton, that if I added them all up, they would equal the thirteen-thirty, and then the energy target that was in the OPA directive regarding the LDC design?

MS. McNALLY:  Yes.  So if you add up all of the targets in the strategies, they should at least meet the targets that are in the directive to the OEB and the OPA and -- which are put in the licence.  So what the strategy is meant -- the LDCs put together a strategy to meet its licence requirement.

The targets in the licence add up to the targets that were set out, at a provincial level, given to the OEB and the OPA.

MS. TAYLOR:  And would we agree that although you have said that both the OPA and potential Board-approved would be -- they would have positive TRC and they would meet the tests required, that you did no analysis?  I just want to make sure that I understood you on this, that you did not conduct any analysis to ensure that the combined basket would be -- provide the best or greatest value for money.  Is that correct?

MS. McNALLY:  I think it would be very difficult to do a hypothetical TRC analysis.  So we did -- on the province-wide programs, we did a TRC analysis on that.  But if you don't know the nature of the province-wide programs, you can't do a TRC analysis in a vacuum.

MS. TAYLOR:  You know your province-wide programs.

MS. McNALLY:  Yes, we've done a TRC analysis on the province-wide programs.  I'm sorry, I misspoke.  If we don't know what the Board-approved programs are, we can't do a TRC analysis on them.

MS. TAYLOR:  But you have left gaps.  So you have an umbrella that would cover different customer segments, target different times and technologies, but you have discretely left gaps.  How did you decide what gap to leave?

[Witness panel confers]

MS. McNALLY:  So the result of the gap was the outcome of a year-long process in which the working groups worked on programs, and then budgets were designed to align with forecasted targets for the program.

And, again, I'm afraid I wasn't privy to the discussions, but there would have been negotiations between the OPA and the LDCs at various levels on where the province-wide programs should be targeting.  But I was not privy to those conversations.

MS. TAYLOR:  And how did parties - being the OPA, the LDCs, and potentially, I suppose, the EDA - decide that the appropriate gap, in effect, or the opportunity, if you will, for LDC programs should be 10 percent, sort of averaging the energy and capacity targets?

MS. McNALLY:  So the number -- again, the LDCs and the OPA work together to design programs.  We came up with programs that were cost-effective.  Everybody agreed on those programs, and the gap -- and agreed on the principle of wanting to leave a gap.  The gap that resulted at the end of the day was the 91 percent and the 78 on the megawatt side.

So there was an idea to have a gap.  We designed programs that the parties could all agree on that were cost-effective.  The gap came up.  There was an agreement that that was a reasonable gap to be filled.

MS. TAYLOR:  And I just have one last question, and it really relates to this notion of working with the LDCs and the OPA, and that somehow the world outside of those two organizations last fall, if I understood your answer to Mr. Brett earlier, was to have known and understood what the master agreement said and what the schedules said without them being publicly available, and that a confidential negotiation between two parties, one of whom are regulated and, therefore, on a prima facie basis, do not represent the public interest, how the outcome of all of that is somehow supposed to be known to the public, when it's really a negotiation between two parties?

MS. McNALLY:  Perhaps I misspoke when I was responding to Mr. Brett.  My comment was only that the LDCs were aware of the program -- the programs at that point, so not the general public, but that the -- we had been communicating with the LDCs about what the programs consisted of.

MS. TAYLOR:  Thank you.  Those are my questions.

MR. SOMMERVILLE:  Thank you.  Just a couple of questions.  Just on that, just on that point, what I really take you to be saying is that when you say "everybody agreed", what you mean is that the OPA agreed with the LDCs.  That's the "everybody" that you're referring to?

MS. McNALLY:  Yes, that is a fair comment.

MR. SOMMERVILLE:  So the working groups comprised those parties, and was anybody else involved in that negotiation?

MS. McNALLY:  So let me take a step -- again, probably I was being too loose with "everybody", but it was the OPA working with the LDCs in this collaborative process that culminated in a contractual process.

MR. SOMMERVILLE:  Right.  And it was the product of that -- just so that I understand the architecture here, the product of that negotiation was a conscious decision to have your programs fall short of the CDM targets that had been established by the directive; is that correct?

[Witness panel confers]

MS. McNALLY:  So I think in essence that's correct.  There was -- again, the parties knew that there were both province-wide programs and Board-approved.  There was an attempt to grab the universal end uses in the province-wide programs, leaving space for the particular...

MR. SOMMERVILLE:  And in coming to that conscious decision to have your programs fall short, was the driving consideration cost-effectiveness of delivery of programs?

MS. McNALLY:  In making decisions, all of these programs need to be TRC-positive and pass the PAC test.

And so there would have been multiple values at play, with the bottom line that every program has -- the portfolio has to be TRC-positive, PAC-positive.

The values would have included having province-wide coverage, covering off key end uses, making sure that we're going after times when power system planning is telling us it's crucial to have end uses targeting.  Also to achieve, get after those regionally-specific opportunities.

So it would be multiple values.

MR. SOMMERVILLE:  But just to be clear, you wouldn't have any idea as to whether the Board-approved programs that were to come along later would be -- what their TRC or PAC status would be?

MS. McNALLY:  That's correct.

MR. SOMMERVILLE:  Nor would you know whether those programs were initially duplicative or sort of incremental, if you like, of the province-wide programs that you had devised in collaboration with the LDCs?

MS. McNALLY:  Certainly unless the LDCs came to us to discuss their programs, we wouldn't -- we wouldn't know it.

MR. SOMMERVILLE:  Thank you.

The other area that I had to -- that I had a question about was related to the questions that Mr. Millar asked about the relationship between the conservation programs and the avoided costs.

Now, as I understood your answer, Mr. Icyk, it was essentially that you take the avoided cost calculation from your brethren at the organization as an input?

MR. ICYK:  So to clarify, we take a per-unit assumption.  So for example, the dollars per kilowatt-hour by season and time-of-use period, we would take those assumptions and apply them against the savings that are associated with the programs on a season and time-of-use period.  And that's how we would determine the avoided energy costs at a program or portfolio basis.

MR. SOMMERVILLE:  So I'm looking at the business plan, which was approved by the Minister, which appears at Exhibit A-2-1, page 17 of 52.  And it says here, and I'm quoting:

"With an investment of about $1.4 billion over the 2011-2014 period, the programs are forecasted to generate more than 1,000 megawatts of demand reduction by 2014 and to realize more than 5,400 gigawatt-hours in accumulated energy savings from 2011-2014 across the province.  This reduction is expected to provide approximately $2.7 billion in benefits in terms of avoided electricity supply costs, representing a net benefit of close to $1.4 billion to Ontario ratepayers."

Now, can you unpack that calculation?  The calculation I'm referring to is we spend 1.4 billion and we get $1.4 billion in net benefit.  Can you unpack that calculation?

MR. ICYK:  Okay.  So if we look at it from a benefit/ cost perspective, what is this is saying is as a result of the '11 to '14 OPA province-wide programs, they would be achieving avoided supply costs of $2.7 billion.  So that would be the benefit side of the equation only.

MR. SOMMERVILLE:  How is that generated?

MR. ICYK:  So the way that's determined is we take our projections of the lifetime resource savings, so the avoided energy and the avoided capacity, over the lifetime of resources that are implemented in the '11 to '14 period, and we apply the per-unit avoided supply costs assumptions to the resource savings.

So if we look at only avoided energy, we'd be looking at what are the energy savings by season and time-of-use period over the long term, and applying those against, and, you know, multiplying those against the avoided supply costs assumptions that are derived from the IPSP process.

MR. SOMMERVILLE:  Okay.  But we don't have an IPSP process right now, do we?

MR. ICYK:  So we use best available information, and we have been using the embedded assumptions in the first IPSP that was submitted to the Board in 2007, because it had a long-term set of projections embedded in them.

MR. SOMMERVILLE:  So you're using the 2006 assumptions that were part of the IPSP filing, which predated, I suppose, the IPSP filing by some degree.

So they have not been updated in the interim?

MR. ICYK:  They have not been.  The avoided energy assumptions for dollar per megawatt-hour have not been updated.

We have updated the avoided capacity costs assumption.

MR. SOMMERVILLE:  Mr. Cass, we may come back to this with respect to an undertaking with respect to this calculation, but one additional question.  It relates to time-of-use rates, which are a reasonably recent and not ubiquitous feature of the rate picture in Ontario right now.

Do you take time-of-use rates and their effect into account in your assessments of your programs?

MR. ICYK:  So can you clarify, do you mean the cost-effectiveness assessment or...

MR. SOMMERVILLE:  Thank you for the opportunity to clarify what was a clumsy question.

What I'm really getting at is when you look at the cost structure to establish your TRC assessment, do you include the costs associated with the establishment of time-of-use rates?

For example, the implementation of smart meters and the associated costs in establishing the time-of-use regime in Ontario?  Does that -- is that included in your cost?

MR. ICYK:  So when we evaluate the TRC and the PAC tests on our programs, those particular costs wouldn't be factored in.  When we look at evaluating the cost-effectiveness of the different types of resources, like from resource acquisition programs, from customer-based generation, from smart meters, time-of-use implementation, we'd look at the particular costs associated with the particular type of resource.

MR. SOMMERVILLE:  Okay.  I mention that because a number of your programs are predicated on the idea of providing incentive payments to consumers to, in effect, adopt the time-of-use architecture.

So we have a time-of-use architecture, which is designed to sort of encourage consumers to reduce on peak usage.  And a number of your programs are designed to pay consumers -- and correct me if I am wrong about that, but I think that's right -- designed to pay them to do precisely that.

So how do you see that from the standpoint of the overall -- if you're trying to establish the cost-effectiveness of your program, how does that fit?  Should we be paying them to do that, as well as paying for the implementation of time-of-use rates?

[Witness panel confers]


MS. McNALLY:  We're having some dispute about the question.

So are you looking for the interplay between incentive programs and time-of-use rates?

MR. SOMMERVILLE:  Yeah.  A number of your incentive programs, in effect, pay consumers one way or another to actually adopt the time-of-use -- the behavioural change that the time-of-use rates are intended to drive.  Moving off of peak time, for example.

So we've established the time-of-use rate architecture.  We've installed smart meters across the province.  And we have a time-of-use regime that is in process in a number of communities.

And the incentive programs come along and then pay consumers to follow that same pattern.

And my question is:  In your assessments, if you leave out the cost of establishing the time-of-use rates, are we not kind of into kind of a double-counting situation?  Are we not into a fundamental flaw in the TRC assessment that doesn't take into account a fundamental enabler?

MS. McNALLY:  So you ask a really important and very interesting question, which we are certainly considering -- I think we will end up addressing through the evaluation process.  So I think, really, the question:  If we've got time-of-use rates out there and we've got incentives, are we getting free riders in one way or another?  Are you using two policy instruments to get one outcome?

MR. SOMMERVILLE:  That's basically the question.

MS. McNALLY:  This is an issue certainly that we will be looking at in our EM&V process.  So we need to be evaluating our programs to determine whether or not, essentially, that we're free riders.  Were people already going to do it?

I think it's also important that we be monitoring the time-of-use rates to determine whether or not the rates are having any impact on consumers.  And I believe that the OEB has issued, within the last month or two, an indication that they will be doing research on this, and this is certainly something that the OPA has been talking with OEB Staff about and the Ministry to monitor this.

I mean, there are a number of factors we need to monitor, but this is an important one.

MR. SOMMERVILLE:  Thank you very much.

MS. TAYLOR:  Just before we leave this point, and, I'm sorry, the conversation moved off and I lost the frame.  Do you or do you not include the cost of the smart metering architecture in the TRC?

MS. McNALLY:  Certainly when we're doing the assessment of our programs and portfolios, we are not looking at the cost of the smart meters.

MS. TAYLOR:  Thank you.

MR. SOMMERVILLE:  Thank you very much.  As I indicated, Mr. Cass, the Board is interested perhaps in an undertaking relating to the avoided cost calculation and the inputs into that.  So after the break, we may come back with a -- my concern is simply trying to devise that undertaking on the run, as it were.  So we may try to devise it carefully.  So we'll come back to that.

The Board will adjourn now -- I beg your pardon.  There's re-direct, Mr. Cass.

MR. CASS:  Thank you, sir.  I just had two areas.

MR. SOMMERVILLE:  Thank you.
Re-Examination by Mr. Cass:

MR. CASS:  Ms. McNally, if I could come back to you in order to follow up on some of the discussion that's just been occurring towards the very end of this cross-examination.

There's been discussion about the OPA province-wide programs that were negotiated in collaboration with the LDCs leaving space for LDC Board-approved programs.

At the same time, you said a number of times that an LDC can meet its targets with the OPA province-wide programs.

Can you put those two things together and explain that, please?

MS. McNALLY:  Yes.  We attempted, along with our partners, the LDCs, to create a suite of programs that gave flexibility to the LDCs to achieve their targets in a way that best suited their community and their consumers, giving respect to the -- and I'm going forget the exact cite, but in a number of directions to us is this idea that LDCs can achieve their targets through province-wide programs alone, Board-approved programs alone, or some combination.

So we were mindful of the need to create that program in a flexible way; also, constantly keeping in mind the need for value to the ratepayer.  So we were trying to achieve both those goals.

I think the other key thing to keep in mind is that we do have a change management process and a monitoring process on the province-wide programs, so that we can be monitoring how LDCs are doing against them and keep an open discussion with them.

MR. CASS:  All right.  Thank you.

Mr. Gabriele, I'd like to come to you with one area, and this goes back some time in the cross-examination.  So to give you some context, I wonder if you could get in front of you a copy of volume 3 of the transcript?  I'm looking at page 100, I think it is, of volume 3 of the transcript.

There has, in fact, been considerable discussion of the milestones during cross-examinations, and this is just one example.  But around the middle of page 100, you were asked by Mr. Warren about the milestones and initiatives being assessed by a third party.

What I'm hoping that you might be able do for us is put these milestones into the context of what they are and what happens with them in relation to the business plan and the review of the business plan by the Minister and in relation to this process.  Can you do that for us?

MR. GABRIELE:  Thank you.  I guess I should start by the initiation of the process, which is a review of the strategic objectives of the OPA and what has occurred in the interim period between a new forecasting period and the period that we would have been in - so for 2011, this would have occurred in 2010 - and the changes in the environment that were facing the OPA.

And so we would reset the strategic objectives for the OPA based on any -- as a response to the changed environment, and then from that, determine how best to achieve those objectives and set -- in that context, set the milestones.

And so in setting those milestones, we then need to look at a process around:  How do we then objectively put a frame around the total OPA performance?

So we set -- we set those milestones.  We then take a look at what occurred and report on what occurred in the past, which is our results reporting, and then use the milestones or the performance metrics to review the total activity of the OPA.

Does that answer your question?

MR. CASS:  Do the milestones go in the business plan?

MR. GABRIELE:  The milestones do go in the business plan.

MR. CASS:  And what happens with that?

MR. GABRIELE:  The milestones in the business plan are reviewed internally, of course, and then they are taken to the Minister for approval and reviewed with the Ministry staff, in terms of their appropriateness, given the set of objectives for the OPA.

MR. CASS:  All right.  Thank you.

Now, as many people have referred to, we do have an example of the business plan in the record at Exhibit A, tab 2, schedule 1.  Do you mind turning that up, please, just the front page of it?

MR. GABRIELE:  Yes, I have that.

MR. CASS:  And this business plan covers what period?

MR. GABRIELE:  The business plan covers the 2011 to 2013 period.

MR. CASS:  All right.  Now, perhaps we could just find some examples of the milestones in here.  So I'm just going to look for an example.

All right.  So I'm looking at page 14, which has two sets of milestones.  Can you first just describe the difference between these two different sets of milestones?

MR. GABRIELE:  These milestones set out, I guess, points in the road for the planning period.  So the first milestone is for the first year of the planning period.  The second milestone is the achievements throughout the period and would be appearing at the end of the period.

MR. CASS:  Right.  Now, which of these two coincides with the period that the Board looks at it in its review?

MR. GABRIELE:  That would be the first year in the planning period.

MR. CASS:  All right.  Now, in respect of each set of milestones for the first year of the planning period, is there any difference between what is presented to the Minister and what then appears in the revenue requirement submission?

MR. GABRIELE:  Yes.  Presented to the Minister is the business plan, which includes the planning period.  And in the revenue requirement, we are submitting expenditures and activities related to the first year of the planning period.

MR. CASS:  Right.  Thank you.  Now, with respect to the milestones for the first year that are on the business plan, are they any different than the milestones for the year that go in the revenue requirement submission?

MR. GABRIELE:  They should not be.

MR. MR. CASS:  Okay, thank you.  Does the business plan get posted on the website?

MR. GABRIELE:  Yes, our business plan does get posted on our website.

MR. CASS:  Any sense of when that happens?

MR. GABRIELE:  That will happen as immediately as possible after the approval by the Minister.

MR. CASS:  Okay.  I think that's all I had, Mr. Chair.  I'm just trying to gather my thoughts.  I think that was the clarification I was looking for.  Thank you.

MR. GABRIELE:  Thank you.

MR. SOMMERVILLE:  The panel is excused.  Thank you very much.  It was -- this was not an easy task, and we very much appreciate your attendance and contribution.  Thank you very much.

The Board will break now until 2 o'clock for Mr. Neme's evidence.  And with that, we'll adjourn.  Thank you.

--- Luncheon recess taken at 1:02 p.m.

--- On resuming at 2:05 p.m.

MR. SOMMERVILLE:  Thank you.  Please be seated.


Just to finish off where we were this morning, the Board does have an undertaking that it would like OPA to address, which is:  Please provide a detailed description as to how the avoided costs represented in the business plan -- and here, of course, I have lost my place...


It is at A...


MS. TAYLOR:  2.


R. SOMMERVILLE:  I'll have to get back do you as to –- oh, pardon me.


MS. TAYLOR:  Exhibit A, tab 2, schedule 1, page 17 of 52.


MR. SOMMERVILLE:  Thank you.  Are calculated.


Thank you.


MR. MILLAR:  Mr. Chair, that will be Undertaking J4.4.


MR. SOMMERVILLE:  Thanks.
UNDERTAKING NO. J4.4:  TO PROVIDE DETAILED DESCRIPTION AS TO HOW AVOIDED COSTS REPRESENTED IN BUSINESS PLAN AT EXHIBIT A, TAB 2, SCHEDULE 1, PAGE 17 OF 52 ARE CALCULATED.

MR. SOMMERVILLE:  Mr. Poch?


MR. POCH:  Thank you, Mr. Chairman.


Mr. Chairman, with us today is Mr. Christopher Neme from the Energy Futures Group, and I'd ask that he be sworn.


MR. SOMMERVILLE:  Thank you.  Mr. Neme is known to the Board.  Welcome back, Mr. Neme.


MR. NEME:  Thank you.^

GREEN ENERGY COALITION – PANEL 1


Christopher Neme, Sworn

Examination-In-Chief by Mr. Poch:

MR. POCH:  Mr. Neme, you're the author of Exhibit L-2-1 and the GEC responses to interrogatories; correct?


MR. NEME:  I am.


MR. POCH:  And you adopt them as your evidence in this proceeding?


MR. NEME:  I do.


MR. POCH:  And your CV is attached as an appendix to L2-1; and that's correct?


MR. NEME:  That's correct.


MR. POCH:  I see you're a principal at Energy Futures Group.  Is my understanding correct that Energy Futures Group is a small consulting group that focuses specifically on conservation matters?


MR. NEME:  That's correct.


MR. POCH:  Prior to that, for the better part of two decades, you were at Vermont Energy Investment Corporation?


MR. NEME:  That's correct.


MR. POCH:  And the last 10 years of that, you were a principal –- you were a director of planning and evaluation there?


MR. NEME:  Yes.


MR. POCH:  And as part of your responsibilities, I understand you had some responsibility with respect to Efficiency Vermont.


Could you tell the Board a little about that?


MR. NEME:  Yes.  In my role as director of planning and evaluation, I was responsible essentially for two categories of things.


One was I managed a group of about 30 -- it had grown to 30 by the time I left -- that did consulting in a variety of probably 20 different jurisdictions across North America and beyond, on a variety of energy efficiency-related programs and policies.


The other part of what we did was support Efficiency Vermont in its planning of its programs.


Efficiency Vermont is a -- it's a virtual organization, if you will.  It's a marketing name for a contract that my employer, VEIC, had with the State of Vermont to design, manage and implement all of the electric ratepayer-funded efficiency programs across the state.


MR. POCH:  All right.  And so you would have had some hands-on experience with some of the issues we're grappling with here?


MR. NEME:  I was very involved in planning, and got more than my share of details of issues that you have to deal with when you're actually delivering things on the ground.


MR. POCH:  All right.  And in addition, I understand you've appeared as an expert witness here and elsewhere?


MR. NEME:  Yes.  I've been an expert witness, as the Chairman noted, before this Board on more than a dozen occasions.


I've also served as an expert witness before nine or ten other regulatory agencies in different states and provinces.


MR. POCH:  With that, Mr. Chairman, I'd ask that Mr. Neme be qualified as an expert witness to give opinion evidence this proceeding.


MR. SOMMERVILLE:  Are there any objections to that characterization?


There being none, Mr. Neme will be regarded as an expert for the purposes of this proceeding.


MR. POCH:  Mr. Neme, just a couple other questions on your experience.


I gather you've been on both the Union and the Enbridge EACs, or environment -- rather, evaluation and audit committees; is that correct?


MR. NEME:  That's correct.  I was on at least one and often both of those committees every year that they've been in place, since -- I think going back to 2000 was when they started with Enbridge, except for one year when I was on sabbatical out of the country.


MR. POCH:  All right.  And I take -–


MR. NEME:  And I currently serve on the Enbridge EAC.


MR. POCH:  All right.


MR. NEME:  And that's at the -- it's -- along with two other stakeholder representatives, all three of us being elected from a broader range of stakeholders.


MR. POCH:  All right.  So you're elected to that position by the intervenors?


MR. NEME:  That's correct.


MR. POCH:  All right.  Thank you.


Mr. Neme, I'm going ask you to comment on the new information that's come out since you wrote your evidence.


And in particular, I put on the record that the Ministry had clarified that the directive to the Board and to the OPA with respect to LDC-delivered conservation didn't leave open the concern about the interpretation of the cumulative nature, as opposed to persisting nature; that was left to the OPA's discretion.


I'm wondering if you could indicate how that affects your evidence.


MR. NEME:  Sure.  I identified in my evidence three concerns about OPA's planning, or lack thereof.


One of them had to do with the interpretation of what the cumulative 6,000 megawatt-hours for the LDC initiatives from 2011-2014, what the appropriate interpretation should be for that number.


The second had to do with inadequate planning related to meeting the 2015 long-term energy plan targets, which were subsequently embodied in a directive from the Minister in February of this year, I believe.


And the third had do with their failure to assess the -- and plan for going after the potential additional efficiency resources that might be able to be acquired beyond what was in the long-term energy plan.


Now, the new information regarding the interpretation of the 6,000 megawatt-hours from the 2011 to 2014 LDC directive makes the first of those three concerns that I raised academic, I suppose.  But the other two still remain, and in fact were always more important, I believe.


And on Tuesday Ms. McNally herself indicated that the 2015 long-term energy plan target was the higher-level directive, which I agree with.


I will also note that my recommendations were principally focused on the 2015 long-term energy plan target and the absence of an assessment about whether the OPA could go beyond the levels specified in that target, and did not address directly the issue of the interpretation of the 6,000 megawatt-hours.


MR. POCH:  All right.  So in addition, we heard, just the last few days, that the OPA has filed an initial -- I think they refer to it as a "consultation document" in the context of the forthcoming IPSP proceeding.


Have you had a chance to look at at least the conservation section of that?


MR. NEME:  I did have an opportunity to skim it at about midnight this morning, when the hotel finally fixed my Internet access.  And so I'm generally familiar with it.


MR. POCH:  All right.  Do you have any comments, high-level observations?


MR. NEME:  Yes.  I have a few.


The first is that with respect to energy savings, there is a bar graph that shows how the OPA, at least in big-picture terms, is expecting to get to the 13 terawatt-hour 2015 target.


And so the first observation I'd make is that there's -- very clearly a significant chunk of that performance is expected to be achieved through the adoption of new codes and standards.


Secondly, I'd observe that there is a chunk of that bar that is related to new 2015 one-year conservation demand management programs that is fairly sizeable.  It's about equal in size to the entire 2011 to 2014 LDC chunk of savings that are shown on that same bar graph.


So it implies a significant uptick in the rate of growth of new savings going from that four-year period to the fifth year, if you will, in 2015.

And the third kind of high-level observation I'd make is that because a lot of the savings, to get to the 13 TWh, are expected to come from codes and standards, either ones that have already been adopted or new ones that are planned to be put in place, if you look at the balance that's projected to come from conservation and demand management, and you average it out over the five-year period, the amount of savings that OPA is implicitly forecasting, it appears, that would come from conservation and demand management as a percent of annual sales is on the order of half what the leading North American jurisdictions are either currently or proposing in the next couple of years to acquire.

MR. POCH:  And when you say conservation and demand management in that context, you're talking about program-driven?

MR. NEME:  Program-driven, correct, not codes and standards/regulation-driven.

MR. POCH:  All right.

MR. NEME:  And I guess I would note that had this information been available earlier, one might have probed - I would have wanted to have probed on each of those three observations.  First, one would want to know a little bit about how the codes and standards savings were estimated and whether it was consistent with industry standards and a fair representation of what OPA would be able to do and the challenges that they would face, and whether their management plan or their staffing plan was consistent with that.

Secondly, I would have wanted -- with respect to the uptick in growth rate and savings from programs in 2015, I would have wanted to probe a little bit about why they would be planning for, in essence, a ramping up of the growth rate in savings rather than spreading that out a little bit more -- a little bit more evenly, which in my experience tends to be a little bit less disruptive, often a little bit less expensive, and ultimately less risky, because you're not waiting for the last minute to try to meet your goals.

And then, thirdly, I would have wanted to press a little bit about, given the fact that their program savings levels were on the order of what half the leading jurisdictions in North America are going after, why they weren't at this point in time planning to go deeper.

MR. POCH:  All right.  Now, you did provide some material as an appendix to your report from ACEEE about what other jurisdictions are doing, and reflective of that statistic you've given us, roughly, some doing twice the rate.

Do those statistics -- are those for conservation broadly, or just for program-driven conservation?

MR. NEME:  I can't speak to every single case in that list, but with all of the ones with which I'm familiar, and that's most of the more aggressive ones, in particular, they are -- those are savings percentages as a -- savings as a percent of sales for programs only.  Codes and standards in those jurisdictions are generating additional savings over and above what those numbers are intended to represent.

MR. POCH:  All right.  And I put as an assertion to Ms. McNally - I think she agreed, but the record will speak for itself - that typically in those jurisdictions that have very aggressive program-driven conservation, they also tend to be jurisdictions that have fairly aggressive code and standard efforts, as well?

MR. NEME:  Absolutely true.  California and Massachusetts are two excellent examples to that effect.

MR. POCH:  All right.  Now, I just wanted -- one of the things we're all -- to be fair, I think we're all grappling with here is how this Board can -- within the confines of the jurisdiction that it's functioning under in this room, how it can fulfill its mandate.

I wonder -- I think it might be helpful if you would explain what you understand is the job before the Board, and how that relates to your evidence.

MR. NEME:  Sure.  I'll start by saying, at the highest level, I think it's the Board's job to ensure in this proceeding that OPA is managing its operations well.  And for me, that breaks down into maybe three kind of subcategories of things.

The first is effectiveness.  Are they on the right track in terms of meeting their legal obligations?

The second has to do with efficiency.  Is the level of spending, the level of staffing, and other aspects about the way they're structured, designed to deliver on their mandate, their obligation, as efficiently as possible?

And then the third -- the third element would be accountability.  Do they have good performance metrics?  Is there transparency about how those metrics -- progress toward those metrics is being tracked?  Is there a reasonably rigourous process for assessing progress towards those metrics?

Now, I know there's -- in these kind of proceedings, because it's oftentimes the easiest thing to focus on, there tends to be a lot of emphasis on the efficiency element of those, the money element of them, if you will, of those three.  And while that's absolutely important, to make sure that the budget is reasonable and the staffing levels that go with it are reasonable, it's really important, I think, to also understand the context for those staffing levels and those budgets.

You can have a very low budget, but if -- that doesn't help you much if you're not meeting your obligations.  I had -- I called my wife and son last night at the hotel, and a little analogy occurred to me after I got off the phone with them.  If my son came home from school on Monday, went up to his room and came down 15 minutes later and said he's done with his homework, I might be impressed with how efficiently he actually finished up his homework, but I might be much less impressed if I later found out that he had a ten-page paper due Friday that he chose not to start getting to work on.

So efficiency and effectiveness need to go hand in hand.

The last thing I'd say on this topic is that, in many respects, the budget aspect of whether the OPA is doing its job well may be a little bit less important than the effectiveness aspect.  If you think about it this way, as I understand it, the conservation budget for OPA is about $16 million.  So if, for argument's sake, say, they were -- that was 25 percent more than it should be for what they are trying to accomplish, the rate -- they'd be socking it to the ratepayers to the tune of about $4 million.  And absolutely we want to do what we can to make sure that doesn't happen.

However, contrast that, on the one hand, with the issue of effectiveness on the other hand.  As the language of the Chairman pointed to not too long ago, it indicated that the net present value of their benefits for their 2011-2014 LDC programs is $1.4 billion; 1.4 billion in net benefits.  That's extra money in ratepayers' pockets just from the 2011 to 2014 LDC programs.

If you add on all of the other stuff that needs to happen to get to the 13 TWh target by 2015, the net benefits grow considerably.

So if they're off by 25 percent in their effectiveness in their ability to actually reach those targets, we're talking about hundreds of millions of dollars, if not billions of dollars, at stake.

So it's important, when we're looking at these different elements of what makes for a good operation, that we strike the right balance, we don't get penny wise and pound foolish, and we strike the right balance between looking at the effectiveness of what they're doing, as well as the efficiency of what they're doing.

MR. POCH:  Right.  With that context, how does your evidence relate to your understanding of what you believe should be the Board's concerns?

MR. NEME:  Given that, my focus was to address the failure of OPA to provide adequate information to demonstrate that they're on track, and to put in place adequate processes for transparency and accountability on the one hand, and then to propose remedies or recommendations for addressing those concerns.

MR. POCH:  And, specifically, have you analyzed the reasonableness of OPA's administrative budget and staffing levels, one of the core issues before the Panel here?

MR. NEME:  No, I have not.  I didn't have adequate information.

As I noted earlier, you can't reasonably assess whether a budget or staffing level is appropriate if you don't know how steep the mountain that they have to climb is and what they need do to get to here from there and what they're planning to do to get from here to there.

Because OPA did not have a plan on the table for how they were going to get to the 2015 target, and actually declined to produce one when asked, and had no assessment of what -- whether they could get additional savings cost-effectively, it didn't make sense to analyze one part of the equation without understanding the context that made it important.

MR. POCH:  All right.  So with that context, could you briefly summarize the recommendations you were able to make?

MR. NEME:  Sure.  My first recommendation is that the company be asked to refile their revenue requirements application for 2011, and include in that refiling a prima facie case that they are on target, they've got a plan, they've thought through what they're going to do to get from here to their 2015 long-term energy plan target, with respect to energy savings.

Secondly, because I believe it's really important that we don't kind of grind everything to a halt while, you know, regulatory processes continue, and it's been a little while to kind of get the ball moving anyway, I recommended that the Board have the company continue with their CDM, simultaneously with their CDM implementation.

Thirdly, I suggested that the Board ask OPA in future revenue requirements filings to ensure that they are providing the -- that prima facie case that they've got a plan for and are on target to achieve their goals and exceed them, the assessment of whether they can exceed them cost-effectively to ratepayers.

Fourthly, I suggested that the Board instruct OPA to engage on an annual basis an auditor of their savings.  Now, the company -- the company -- the OPA has indicated that it believes that it has a level of rigour in its own evaluation processes already, that it doesn't need an additional auditor.  And I guess, you know, my take on that question is that while having a good set of evaluation protocols is important, it's not -- it's necessary but not sufficient to ensure that we're truly on track.

An annual auditor will provide a second set of eyes, look at things through a different lens, and bring some additional transparency to the process.

The cost of having this annual audit is not very large, particularly in the context of the hundreds of millions of dollars that we're talking about spending.

I guess I'd note that -- to finish up this particular one -- that in my experience with gas DSM here in Ontario, the annual auditor process has been vitally important.  It's brought an extra level of rigour to the work that's been done on evaluation, as well as the work that's been done by the gas companies in appropriately tracking what they're doing.

It's led, as a result, to more effectiveness programs and to more real benefits to ratepayers.

My fifth recommendation, which kind of builds on the auditor recommendation, is to also set up an evaluation and audit committee process with OPA, much like currently exists for the two gas companies.

And this is an enhancement to the auditor process.  It serves a couple of purposes.

One is that it provides some broader set of perspectives on which the prioritization of different evaluation activities ought to be.

It also brings a different market understanding or a different lens than just the OPA's to what can and should be done through evaluation.

And I guess I would note that in our experience with the gas utilities, is that even when they've hired skilled evaluators and auditors, the members of the evaluation and audit committee have often found some really important issues and problems with the way savings have been estimated, with the way things have been tracked.  And when those concerns have been raised to the auditor, in most cases the auditor has, in hindsight, agreed that they missed something, and that there were, in fact, real issues there.  And so there was significant benefit to the process as a result.

My last recommendation is that the company file annual plans that have -- not annual plans, I'm sorry, annual reports that detail what they've accomplished, initiative by initiative, what some of the results from their evaluation work have been, and so on, so that all stakeholders can have the opportunity to provide that additional input.

MR. POCH:  All right.  And you were here today; there was some discussion of consultation processes that the OPA is proposing or has in the works or has already done.

Did any of that, in your view, displace the role for these -- for the auditor and the committees that you just spoke to?

MR. NEME:  No, it did not.  I think it's good to have those kind of consultations, but in my experience with those stakeholder consultations with the gas utilities here in Ontario, as well as with numerous kind of large stakeholder gatherings in a variety of other jurisdictions, is that you can only scratch the surface of the benefits that you can actually acquire if you have a little bit more in-depth level of interaction with stakeholders.

And I think that's -- the evaluation and audit committees in the two gas utility cases examples have been able to get into a little bit more detail with the companies in ways that I think have been tremendously beneficial to gas DSM as a whole in the province.

MR. POCH:  Thank you, Mr. Neme.

The witness is available for cross-examination.

MR. SOMMERVILLE:  Thank you.

Mr. Alexander, I think you're first.
Cross-Examination by Mr. Alexander:


MR. ALEXANDER:  Thank you, Mr. Chair.

For the Board's reference, the two documents that I may briefly refer to during my cross-examination are Exhibit K3.2 that was entered yesterday, and the Pollution Probe cross-examination reference book, Exhibit K2.3, that I used on Tuesday.

MR. NEME:  Could I ask that you pull your mic down a little bit?

MR. ALEXANDER:  Is that any better, Mr. Neme?

MR. NEME:  Yes.  Thank you.

MR. SOMMERVILLE:  You can proceed, Mr. Alexander.  We will catch up.  Or I will catch up.  I think my colleague already has, but I will catch up shortly.

MR. ALEXANDER:  Thank you, Mr. Chair.

Good afternoon, Mr. Neme.

MR. NEME:  Good afternoon.

MR. ALEXANDER:  My name is Basil Alexander, and I'm counsel for Pollution Probe, on whose behalf I'll be asking you a few questions today.  And with me is Jack Gibbons.

MR. NEME:  Okay.

MR. ALEXANDER:  There's basically only two areas I want to briefly explore with you.

The first one is -- you should have a copy of Exhibit K3.2, which is a document entitled "Ontario Energy Board CDM Performance Incentive versus Ontario Power Authority Cost Efficiency Incentive, Toronto Hydro example."

Do you have a copy of that?

MR. NEME:  I do.

MR. ALEXANDER:  Now, I'm not going to take you through the details of this, because this has already been done through the Board, but just some high-level points.

You've had an opportunity to review this document?

MR. NEME:  I have.

MR. ALEXANDER:  And you don't take issue with the facts or assumptions in the document?

MR. NEME:  I do not.

MR. ALEXANDER:  And the calculations in the document are correct?

MR. NEME:  They appear to be.

MR. ALEXANDER:  And I think the numbers on the second page largely speak for themselves.

The OPA's incentive is called a cost efficiency incentive.  Would it be more appropriate to characterize or call that incentive a cost reduction incentive, in your view?

MR. NEME:  Yes.  Cost efficiency, the "efficiency" word in that term implies that you're looking at value, what -- something -- what's the ratio of what you're getting per dollar of spending.

That, it appears to me, is not what's at stake here in the OPA incentive; it's really more about allowing the company -- or allowing the OPA's -- well, actually, allowing the LDCs to earn an incentive if they spend less.

So it's not about optimizing how much benefits are accruing to ratepayers, for example.

MR. ALEXANDER:  So accordingly, in your view, does this cost reduction incentive provide protection or value for ratepayers, then?

MR. NEME:  No.  I don't think it's well structured to that point.  As the example that you've laid out here shows, one could easily imagine a variety of scenarios in which it is better, from the perspective of the bottom line of the LDC, to spend less money going after additional energy efficiency, even if spending that extra money to go after that additional energy efficiency would provide much greater benefits to ratepayers from an economic cost-effectiveness assessment.

MR. ALEXANDER:  In your view, do you believe that the OPA should eliminate this cost reduction incentive, or do you believe that the OPA should modify this incentive structure to ensure that it doesn't conflict with the Board's performance incentive?

MR. NEME:  My recommendation would be that this kind of incentive structure be eliminated or fundamentally changed.  It would be much better to have an incentive structure that, as I noted earlier, rewarded LDCs for making decisions on the margin about whether spending more money to get more net benefits to ratepayers made sense or not.

If they could spend an extra dollar and get three dollars of additional net benefits to consumers, that's something they should be doing.

If spending an extra dollar didn't generate any net benefits to consumers, then you wouldn't want them to do it.

So having a performance incentive mechanism that rewarded them for making those kind of -- the right choices when they faced those kind of trade-offs would be far preferable, from a ratepayer value perspective, to what we've got here.

MR. ALEXANDER:  Moving on to my second area, you should have a copy of Exhibit K2.3, the Pollution Probe cross-examination reference book.  Do you have that with you?

MR. NEME:  I do.

MR. ALEXANDER:  And if I could take you to tab 4, which is the OPA's response to Pollution Probe Interrogatory Exhibit I, tab 4, schedule 3, pages 12 and 13, with some handwritten annotations.  Do you have that?

MR. NEME:  I do.

MR. ALEXANDER:  Again, I went over this with the OPA's conservation panel, so I'm going to ask the high-level questions, and then cut to the chase again.

MR. NEME:  Okay.

MR. ALEXANDER:  You've had an opportunity to review this document?

MR. NEME:  I have.

MR. ALEXANDER:  And at the end of the day, where we ended up is, by 2014, with respect to the peaksaver program, the actual number of enrolled devices is projected to be 10 percent of the potential number of eligible devices.

MR. NEME:  I see that.

MR. ALEXANDER:  And you don't take issue with that, I presume?

MR. NEME:  I don't have any reason to take issue with it.

MR. ALEXANDER:  Do you believe that it would be possible for the OPA and the LDCs to cost-effectively achieve significantly higher peaksaver participation rates by 2014?

MR. NEME:  Well, the one point of reference or one set of points of reference that I would have to answer that question is my experience with utilities that have run programs that are designed to enroll customers to participate in a load control program or residential load control program.

And I'm aware of at least three utilities, two in New Jersey and one in Florida, that have achieved market penetration rates of a residential air conditioner load control program on the order of 20 percent.

So that would suggest that it ought to be possible to do more than ten.

MR. ALEXANDER:  If the OPA were to pursue such higher peaksaver participation rates, can you comment on the implications on the OPA's administrative budget?

MR. NEME:  It's difficult to answer that question in the context of just one program.  It's hard to say how just ramping up one additional program would impact on administrative budgets and staffing levels.

However, if this was indicative of what could be done across a broad range of programs or across a portfolio as a whole, if they could double their savings, for example, which seems, at least at a high level, to be within the realm of possibility given that leading jurisdictions are, in fact, going after about twice what the OPA has indicated its plans to go after, that would almost certainly require additional staffing and budget resources beyond what the OPA has currently put forward as necessary for its portfolio, as it has it on the table today.

MR. ALEXANDER:  Thank you, Mr. Neme.  Those are my questions, Mr. Chair, and I unfortunately have another commitment with multiple counsel at 3:30, so with leave of the Board, I would ask to be excused.

MR. SOMMERVILLE:  You are certainly excused.  Thank you very much.

I believe that LIEN is next.
Cross-Examination by Mr. Gardner:

MR. GARDNER:  Thank you, Mr. Chair.  I'll be very brief.

Good afternoon, Mr. Neme.  Matt Gardner for the Low Income Energy Network.

MR. NEME:  Good afternoon.

MR. GARDNER:  I'm going to point you toward your evidence at page 10, specifically your recommendation number 5, which relates to the evaluation and audit committee.

MR. NEME:  Yes.

MR. GARDNER:  So essentially what you're saying here is you're asking the Board -- you're telling the Board that they may want to consider requiring OPA to create an evaluation and audit committee comprised of stakeholder representatives to provide input on evaluation.  And you're saying that this would be akin to the EAC committees currently working with the gas companies Enbridge and Union Gas?

MR. NEME:  Correct.

MR. GARDNER:  So would you agree that in addition to sort of the back end of things with evaluation, that stakeholder input on the front end, design and implementation, is also very important?

MR. NEME:  Sure.  And I would love to see, in the gas DSM framework that we have here in Ontario, a much more -- much more significant engagement process on the front end of program design than currently exists.

I think we have a reasonably good level of engagement on the back end.  The gas companies do some almost perfunctory outreach to and discussions with stakeholders.  I think that the province would be well served if it was a little bit more significant in terms of the level of engagement.

So, yes, I think it would be a good idea.

MR. GARDNER:  Okay, thank you.  And I guess, just to follow up on that, to use your words in your earlier testimony, that would also bring sort of a different market understanding to the process, just like the evaluation side would?

MR. NEME:  Absolutely true.

MR. GARDNER:  Okay, thank you.  So would you be willing to amend your evidence, then, to add sort of an endorsement that the Board should require OPA to -- either through a broader version of the evaluation committee or a separate sort of subcommittee on design and implementation?

MR. NEME:  If the Board were inclined to go down that road, I think it would be a good idea.

MR. GARDNER:  Okay, thank you.  Those are my questions.

MR. SOMMERVILLE:  Those are your questions?  Mr. Rubenstein, do you have questions of this witness?

MR. RUBENSTEIN:  I do not.

MR. SOMMERVILLE:  Thank you.  Mr. Cass.
Cross-Examination by Mr. Cass:

MR. CASS:  Thank you, sir.

Mr. Neme, before I come to the questions that I was planning to ask today, I'd like to just work my way backwards through a few of the things that have been said since you took the stand.

First of all, there were some questions from Pollution Probe.  And I had the impression as you were answering them, particularly in relation to Exhibit K3.2, that those questions did not come as a surprise to you.

Am I right in thinking that, that you were not surprised by those questions from Pollution Probe?

MR. NEME:  K3.2 is the one related to the balance of the incentive structures.  Yes, I've had conversations with our friends at Pollution Probe, in advance of getting on the witness stand, to understand that this was a topic of conversation today.

MR. CASS:  Okay.  And not a big deal, but you discussed the questions and the answers with Pollution Probe or its counsel, then; right?

MR. NEME:  We discussed the questions, to be sure, and I told them what my take was on them.

MR. CASS:  Yeah.  Not exactly a typical cross-examination; right, Mr. Neme?

MR. NEME:  I'm sorry?

MR. LESLIE:  Not exactly a typical cross-examination, right, Mr. Neme, where on cross-examination you get a chance to discuss the questions and answers in advance?

MR. NEME:  Well, I didn't discuss the answers.  I simply told them what I was going to answer.  No one asked me why I was answering that way or if I would change my answers, or whatever, in a different way.  I gave my honest opinion, and that was that.

MR. CASS:  All right.  I'll move on.

I want to come, then, to the things that you said to Mr. Poch in examination-in-chief.

There were a number of areas here, so I'll just try to address each of them as quickly as I can.

Now, first of all, you talked about the three concerns that were underlying your original evidence in this case with Mr. Poch.  Do you remember that?

MR. NEME:  I do.

MR. CASS:  Yes.  And you said that of the three, one, to use your word, as quickly as I could make a note of it, was that the first of the three is now academic, right?

MR. NEME:  Yes.

MR. CASS:  And that left the remaining two concerns that were underlying your original evidence; am I right?

MR. NEME:  Yes, with respect to the planning aspects.

I raised a couple of other concerns later on non-planning issues, around transparency of the evaluation and savings verification process.

MR. CASS:  Okay.  There was no trick intended; I'm just trying to come back to what you discussed with Mr. Poch, and I do remember you talking about these three concerns underlying your evidence.

Now, the two that remain, these both arise from the Supply Mix Directive that was issued, I think you indicated, in February of this year, right?

MR. NEME:  I think they actually start earlier than that.  I believe the Long-Term Energy Plan, which has these goals articulated in it, predated the Supply Mix Directive by some amount of time.

MR. CASS:  Fair enough, but is it your understanding that the OPA is able to take direction in terms of its mandate from something other than a directive, at this point in time?

MR. NEME:  If I were in the OPA's shoes and I had -- I knew what's coming down the pike in terms of the needs for the system for the province as a whole -- and it is my understanding that, you know, the OPA plays a role in developing the Long-Term Energy Plan -- I believe that I would be planning as early as I can be for what those needs might look like.

MR. CASS:  Okay.  Well, that's very interesting.  And I'm not looking for a legal opinion, of course, but I --


MR. NEME:  And I'm not an attorney.

MR. CASS:  -- I certainly want to understand the premises that underlie your evidence.

So it would be a premise underlying your evidence, then, that the OPA is able to undertake activities before it has actually had a directive authorizing those actives; that's the premise you're working on?

MR. NEME:  I think that implies a -- well, if you're asking me for legal opinion, I can't give you one.

All I can tell you is that with the Long-Term Energy Plan, which I interpret as at some level as provincial planning policy, I believe that the OPA should be -- at a minimum, beginning to work towards figuring out how they meet that -- the direction that that plan implies.

MR. CASS:  All right.  Anyway, that was a bit of a digression from where I intended to go.

I was asking you about the Supply Mix Directive.

MR. NEME:  Yes.

MR. CASS:  And the two concerns that you had indicated to Mr. Poch remained after the other had become academic.

And I was simply asking you to confirm whether both of these remaining concerns relate to matters that are addressed in the Supply Mix Directive; is that right?

MR. NEME:  Are they both touched on by the Supply Mix Directive?

MR. CASS:  Right.

MR. NEME:  Yes, they are.

MR. CASS:  Right.  And the purpose of the Supply Mix Directive is to set the OPA on a course for the Integrated Power System Plan; correct?

MR. NEME:  I don't know that that's its sole purpose.  I can't -- I can't speak to that.

MR. CASS:  Do you even know if that's a purpose?

MR. NEME:  Oh, I'm sure that's a purpose.

MR. CASS:  All right.  And you would be aware that there is a separate proceeding before this Board in which the IPSP will be addressed?

MR. NEME:  Sure.

MR. CASS:  Are you aware of that?

MR. NEME:  Absolutely.

MR. CASS:  All right.  Thank you.

So that was the first area.  Now, the second area in your examination-in-chief, you did, in fact, have some fairly extensive comments on an IPSP document, but I'm going to leave that for the IPSP proceeding.

So your third area was you had a number of comments on the Board's mandate.  You remember that?

MR. NEME:  I do.

MR. CASS:  Right.  You would agree with me that mandate, the Board's mandate in this proceeding is set by legislation?

MR. NEME:  I would assume that that's the case.

MR. CASS:  Right.  So you're not purporting to opine on the legislation, I take it?

MR. NEME:  I am not.

MR. CASS:  Okay.  Now, in your comments about the Board's mandate, did you in any way take into account what the legislation says?

MR. NEME:  I took in -- I don't know what the document was, but I read a document that my counsel showed me, which articulated for this proceeding what the Board's perspective needed to address.

And interestingly enough, it touched on both the terms "efficiency" and "effectiveness" in it, which were the two terms that came to my mind when I thought about what the key elements of the Board's responsibility ought to be.

MR. POCH:  I can just advise the document the witness is referring to is the Board's Decision on the Issues Day.

MR. SOMMERVILLE:  Thank you.

MR. CASS:  Right.  And again, I'm not asking for you to give any sort of legal opinion.  I appreciate you're not opining on the legislation.

But you did talk about the Board's mandate, so my question to you specifically was:  In formulating those views about the Board's mandate, did you take into account anything that's in the legislation?

MR. NEME:  I did not go to the legislative language to develop my take on what the Board ought to be considering in this case.

However, I think it's -- for me it goes without saying that if one of the things that the Board is charged with doing is approved the reasonableness of OPA's spending, which I think is without debate in this proceeding, that you can't assess the reasonableness of spending without understanding the context in which the spending is supposed to be taking place.  And you know, those things have to go hand in hand.

And in that context, I can't see how some high-level look at where the OPA is -- ought to be going and has been planning to go couldn't be on the table.

MR. CASS:  Okay.  Well, Mr. Neme, there would be plenty of time for us to argue about this.  I will be able to argue with Mr. Poch about this at the conclusion of the evidence.

MR. NEME:  I look forward to reading it.

MR. CASS:  Yes, I'm sure you will, and you will certainly be able to read about what the statute says.

I just wanted to confirm with you that your views were not based on any reading of the statute at all, and I believe you've confirmed that.

MR. NEME:  That's correct.

MR. CASS:  Thank you.

So then the next area you moved to was your recommendations for the Board in this case.

MR. NEME:  Yes.

MR. CASS:  In your examination-in-chief.  So I wonder if we could perhaps turn those up.  Do you mind?

MR. NEME:  Sure.

MR. CASS:  At page 10 of your evidence.  Thank you.

MR. NEME:  Page 9 or page 10?

MR. CASS:  I'm sorry, I thought it was page 10, but if I've misspoken.  Page 10 of my copy.

MR. NEME:  Okay.  Mine starts on 9, but that's okay.  Go ahead.

MR. CASS:  That's strange.  Are there different copies of this document?

MR. POCH:  I think when it was printed for distribution, the page numbering changed because one of the programs counted a cover page.  That's what happened.  There's no change to the content.

MR. CASS:  Okay.  Thank you.

MR. CASS:  Okay.  So the first recommendation, as you referred to in your examination-in-chief, is that you want the Board to require the OPA to refile this 2011 revenue requirement submission, right?

MR. NEME:  Correct.

MR. CASS:  And that is -- you set out in some detail the reason for that at page 10, but at least in part it has to do with your thought that the OPA should file its plan to meet the 2015 Long-Term Energy Plan targets, right?

MR. NEME:  It was that the OPA should demonstrate on a prima facie basis that they have done adequate planning with respect to meeting the 2009 goals.

MR. CASS:  Right.  And again, these are targets that are set out in the Supply Mix Directive that we've already talked about?

MR. NEME:  That's correct, and in the Long-Term Energy Plan.

MR. CASS:  Right.  Yes, I know your view about the Long-Term Energy Plan.

But the Supply Mix Directive was issued in February of this year, right?

MR. NEME:  That's my understanding.

MR. CASS:  And it requires the OPA to consult, doesn't it, in developing the plan?

MR. NEME:  I haven't read it in a little while.  I'd have to go back and take a look.  But that wouldn't surprise me.

MR. CASS:  Okay.  And so notwithstanding that the OPA -- it's been less than three months since this directive was issued to the OPA, it's your view that the OPA should, in this proceeding -- by that, I mean the revenue requirement proceeding -- bring something forward to the Board as to how it proposes to comply with the Supply Mix Directive for the IPSP proceeding?

Is that what you're saying?

MR. NEME:  I'm saying that at a relatively high level, there should be some demonstration that OPA, to justify the budget and the staffing levels that it's put forward, has done some planning around what it will take to get to compliance with the targets in the 2015 Long-Term Energy Plan and the subsequent Minister's directive.

MR. CASS:  Okay.  Would you be aware that there is a specific process that the OPA has to file in order to bring this proceeding before the Board, the revenue requirement submission?  Are you aware of that?

MR. NEME:  I'm not sure I'm following your question.

MR. CASS:  Were you aware that there's a specific process that the OPA must file in order to bring the revenue requirement submission before the Board?

MR. NEME:  Sure.

MR. CASS:  Okay.  And can you explain to me your understanding of how that works?

MR. NEME:  Of how the process works?

MR. CASS:  Yes.

MR. NEME:  My understanding is that the agency is obligated to develop its estimates of what it is the planning to do and spend money on, and how it's going to organize its management structure to accomplish its goals, to articulate its goals, all of those different elements that were in your plan, and file them with the Board so that other stakeholders can review and provide input through a proceeding like this one.

MR. CASS:  And that's the extent of your understanding, is it?

MR. NEME:  Well, I'm not sure what you're getting at.

MR. CASS:  Well, are you aware of the fact that the OPA is required to take its plan, its business plan, to the Minister first before it files with the Board?

MR. NEME:  No, that I was not aware of.

MR. CASS:  I see.  So I'm just trying to understand how this would work if the OPA is to re-file with the Board.  Is it your idea that the OPA will redo its business plan, take that to the Minister, and then re-file with the Board?

MR. NEME:  If that's what's necessary.

MR. CASS:  I see.  But you haven't considered that, because you weren't aware of the requirement that the business plan go to the Minister first?

MR. NEME:  No, but it wouldn't change my opinion.

MR. CASS:  All right.  And so is it your view, then, that after -- are you aware that there's actually a statutory time by which this revenue requirement submission must be filed with the Board?  Are you aware of that?

MR. NEME:  I would have imagined that there was one.

MR. CASS:  Okay.  So is it your view, then, that when the OPA takes its plan to the Minister, gets the Minister's approval and meets the statutory time for filing this case with the Board, that a new directive comes out, that that process should restart?

MR. NEME:  No, I wasn't suggesting that the process restart because there is a new directive that's come out.  I believe that the OPA is -- was well aware, before the Minister's directive came out, what its long-term plan, in terms of the targets it's going to be shooting for, would be.  And in that context, they should be planning as far ahead of time as they can be, as you can be.

MR. CASS:  All right.  Well, you've made that point and I won't argue with you about that.  So let me just move on, then.

Have you thought through the timing of your proposal here for the refiling by the OPA in this case?

MR. NEME:  Yes.  And let me say this on that issue.

I appreciate that we're in May now, and this is a case that relates to your budget and staffing for a year that's now more than four months behind us.

I appreciate that the end result of this proceeding is probably not going to be available to everybody until half the year is gone.  I made this recommendation as a matter of principle that the Board shouldn't permit parties that file before it to, in essence, get a free pass on documenting what they need their money and their staff to do and whether their money and their staff are adequate.

Having said that, given -- you know, I could understand, as was a practical matter, if the Board would choose not to adopt this recommendation, given the timing issues that you've raised.  And also, as a practical matter, my own personal opinion is that my third recommendation, which is, Let's make sure we get this right in the years going forward, would be more important than the first one.

MR. CASS:  Okay.  Well, that's useful.

Let me just talk to you, then, very briefly about some of the timing.  So you would understand that argument in this case might be finished, say, in early June?

MR. NEME:  That's my understanding.

MR. CASS:  Right.  But then there would be time for the Board to actually consider the case, and then render its decision?

MR. NEME:  Sure.

MR. CASS:  And I think you even alluded to that as possibly being half way through the year at that point?

MR. NEME:  Yeah, that's correct.

MR. CASS:  And then if the Board were to adopt your suggestion, then the OPA would have to take that under consideration, and then work up a new filing for the Board; right?

MR. NEME:  That's correct.

MR. CASS:  Right.  And presumably the OPA would have to address what's really at issue in this new case in that new filing; in other words, a new budget, a new revenue requirement, presumably a new fee.  Right?

MR. NEME:  Yes, absolutely.

Again, I'll say this again.  I make this recommendation on principle, and it -- because it troubles me -- it troubled me, in reading the OPA's filing, that there was -- that the agency was asking for approval of a budget and a staffing plan and a management plan without having addressed some of the key contextual issues that should drive staffing and budgeting decisions.

So, again, it was a principled recommendation, but, again, understanding where we're at, and, you know, this hearing, as it turned out, has taken a little bit longer to resolve than one might have thought, one also might have hoped that perhaps we could have resolved some of these issues through the ADR process. That wouldn't have required, you know, getting to this point in the calendar.  But that proved to not be fruitful.

In that context, as a practical matter, I could understand the company's perspective and probably the Board's, too, should it choose not to go down that road.

MR. CASS:  You keep referring to "the company".

MR. CASS:  I'm sorry, the agency.

MR. CASS:  Are you used to testifying in cases involving utilities, electricity and gas utilities?  Is that a large part of where you testify?

MR. NEME:  I've testified in cases involving utilities and non-utilities.  You know, I think it's probably more common to have utilities running programs in different jurisdictions, but it's not by any means the only scenario in which I've been involved.

MR. CASS:  Okay, thank you.

So let's look at recommendation number 2 on page 10.  You talk about the Board putting in place an interim order.  Are you aware that the Board in fact has issued an interim order for the 2011 fee?

MR. NEME:  I am.

MR. CASS:  All right.  And the fundamental issue in this case is what the Board -- whether the Board should approve the final fee; right?

MR. NEME:  Yes.

MR. CASS:  So, again, I'm not asking you for any legal view or any legal argument.  I'm just trying to understand the premises that underlie your recommendations here.

So given that the Board has made an interim order authorizing the fee, is it your idea that the Board somehow needs to authorize OPA activities on top of authorizing the fee?

MR. NEME:  No.  I think, in essence, this recommendation has already been met.

MR. CASS:  Okay.  Now, rather than going through the other recommendations, 3 to 6, one by one, as I did with the first two, I just want to address these more in a general manner.

And, again, I am just trying to understand the premises that underlie your recommendations, as opposed to getting off into argument, which will certainly happen at the end of this case.

In making these recommendations to the Board, is it your premise that part of the role of this process is to tell the OPA how to do things?

MR. NEME:  That's -- I'm not quite sure how to answer that question.  To be sure there is -- in any proceeding before a regulatory agency, there is an aspect of decision-making process that the Board's going to engage in that's going to result in, at least indirectly, telling the OPA how to -- or any other applicant before it how to do things.

I think the real question is:  In what level of depth is it going to dive into that kind of guidance?

MR. CASS:  Okay.  Well, let me first just take a step back from that question, then.

Are you aware that, unlike what this Board would do in a case involving an electricity or gas transmitter or distributor, that in this proceeding the Board has two options?  It can approve the fee or -- I'm sorry, it can approve the expenditure and revenue requirements and proposed fees, or it can send all that back to the OPA for further consideration with recommendations?

Are you aware that those are the options in this case?

MR. NEME:  I am.

MR. CASS:  All right.  So in respect of these things that you want the Board to tell the OPA to do, is that in the context, then, of the Board turning down, not approving, the expenditure and revenue requirements and fees and sending it back for consideration with recommendations?  Is that the context in which your recommendations are to be read?

MR. NEME:  No, not necessarily.  I don't think in any of those -- you know, recommendations 4, 5 and 6 related to the auditing and the reporting and the evaluation committee issues, that I suggested that that's a direction that the Board should instruct OPA to proceed on for its 2011 revenue requirements.

I was silent on when these elements should be asked to be put in place.

So one could reasonably -- the Board could reasonably approve OPA's 2011 revenue requirements application, but ask it in future applications to ensure that they've -- that you've rolled these concepts into those future applications, and budgeted and planned for them accordingly.

MR. CASS:  Okay.  Well, that's useful because future applications was where I was going next.

So you say that in the context of the Board having an option of approving or sending back for further consideration the 2011 expenditure and revenue requirements and fees, that the Board can tell the OPA what to do in future cases?  That's what you're saying?

MR. NEME:  I think the Board can give guidance to OPA about what it would like to see in future cases.  And then the company -- the company -- the agency can decide, the OPA can decide what it wants to do with that guidance when it brings those future cases to the Board.

MR. CASS:  Okay.  So when you, for example, use words like "the Board should require" -- I think you use it in 4, 5 and 6 -- you're talking about guidance, then, instead of requiring, are you?  Are you clarifying that now?

MR. NEME:  Well, I think it could be -- it's really in a way, it could be both.

The Board could say -- could ask OPA in future proceedings to bring forward plans that include these elements, and instruct or in that guidance indicate that they'd be inclined not to approve future approve revenue applications if these elements were not part of them.

And in a sense, that, you know, one could construe that as a, quote-unquote, requirement.

MR. CASS:  That would only be a requirement if this Panel were binding the future Board Panels, right.

MR. NEME:  Yes, fair enough.

MR. CASS:  Now, we've talked about the fact that the OPA's revenue requirement submission is required by -- a statutory requirement to be filed as of a certain date, and then the Supply Mix Directive came out in February of this year, after the required filing date.

Are you generally aware of, in the OPA's cases, the extent to which that tends to happen?  That the revenue requirement submission is due by a certain date, and then new directives come out after that date?

MR. NEME:  I'm sure new directives, it appears from the record, come out at many different dates, many different points in the calendar year.

MR. CASS:  Right.  So when the OPA submits its revenue requirement submission in accordance with the statutory requirement, it's not in a position, is it, to give the Board a plan for directives that haven't even come out yet?

MR. NEME:  To the extent it has no awareness that anything along those lines is coming, then I would agree.

But to the extent that OPA has been involved in, you know, ongoing discussions that give it a pretty good sense of what it's going to need to be doing down the road, even if it hasn't manifested itself yet in an official Ministry directive, then I think it's prudent for the agency to begin planning along those lines as soon as it can, as I indicated earlier.

MR. CASS:  Okay.  Well, you know, I'm just talking about what should be in the revenue requirements submission, which, as I recall, is due 60 days before the beginning of the calendar year.

So when that revenue requirements submission comes into this Board, it would be your view that the OPA should have in there a plan for meeting directives that haven't even come out yet, if the OPA has some sense about what might be in these directives?  Is that what you're saying?

MR. NEME:  Yes.

MR. CASS:  All right.

Now, I can take you to it, if you want.  It's at page 8 of -- well, page 8 of my copy of your evidence.

You made mention of a possibility that the OPA is underinvesting in staff and resources.  And I think even in response to some of the questions that preceded me, you seemed to indicate that to do some of the things you think the OPA should do would require additional resources.

Am I right in the way I've described your evidence?

MR. NEME:  I think it's possible that it may require additional resources.  It depends on how much more additional savings OPA would be going after, how they would be going after those additional savings.  And then one would want to delve a little further into some of the questions about how its existing staffing and structure, as proposed, would mesh with those additional objectives.

MR. CASS:  Okay.  I'm just trying to understand how you would see this playing itself out, then.

So the OPA comes and gives evidence that this is the budget it needs for 2011, this is the staffing and resources it needs.

The suggestion is then put out that the OPA maybe needs more resources.

How can the Board possibly decide that the OPA needs more resources when the OPA's own evidence is that it has what it needs?  How would you see that playing out?

MR. NEME:  Well, I guess I'd start answering that question by taking a step back and saying the concern that I've articulated is that OPA hasn't adequately assessed the potential for acquiring additional efficiency resources beyond what's currently planned, and acquiring them cost-effectively and so on.

And what ideally should have been done is such an assessment should have been made, to the extent there were -- that -- and then OPA should have made a determination of whether it needed additional resources in order to acquire those additional cost-effective savings, and included it in its original filing.

MR. CASS:  All right.  Okay.  Maybe I should have been clearer about the resources I was talking about.

I'm talking about the resources within the operating budget, the revenue requirement that the Board is considering in this case.

MR. NEME:  I understand.

MR. CASS:  The OPA gives evidence that it believes it has the resources it needs within that proposed revenue requirement.

Now, a suggestion is made:  Well, the OPA could do more with more resources.  How is the Board possibly going to decide that it has the evidence to allow that to happen, when the OPA is saying it has the resources it needs?

MR. NEME:  I think you're missing my point.

I'm not suggesting in this context that the Board tell OPA it doesn't have enough resources.

What I am suggesting is that the Board conclude that OPA has not adequately assessed whether it needs more resources to acquire additional efficiency resources cost-effectively, and that there should be an expectation that that will be happening on a forward-going basis.

MR. CASS:  Right, but you yourself had thrown out, both in your written evidence and today, the prospect that more resources may be needed.

So suppose –- so I'm talking to you about what plays out if, in fact, that is the position before the Board.  The OPA has done the assessment that you want.  The OPA still says:  We have enough resources.

So are you suggesting that the Board would then say:  Well, no, we want you to have more resources, notwithstanding your evidence you have enough?

MR. NEME:  So you're posing a hypothetical where OPA has made a filing that says:  We can get twice as much savings, and we can do it within a budget of X.

And you're asking, in that hypothetical context, whether the Board would be in a place to evaluate whether you've said you have enough resources on the table or not?

MR. CASS:  My hypothetical is simply following up on what you said in your evidence, that there's a prospect that the OPA is underinvesting.

And suppose that that hypothetical, in your view, is true.  What does the Board do with that, if the OPA is saying:  We have the resources?

MR. NEME:  If the -- I think the issue is -- and I want to make sure we're not talking past each other here -- in order for that conversation to even have happened -- and I want to take sure this is what you're asking me -- OPA would have had to have drawn its conclusions about how much additional resources it can acquire, and made a determination as part of its revenue requirements filing that it has the financial staffing and resources available to acquire –- in its plan for the coming year, to acquire those additional resources?

Is that the scenario, the hypothetical we're talking about?

MR. CASS:  Again, the hypothetical -- do you want me to take you to the page in your evidence?  It's page 8.

MR. NEME:  Sure.

MR. CASS:  In my copy, at least.  There's a heading "Implication of" what you've called "OPA's inadequate plan", which, of course, is the plan for the purposes of the IPSP.

In the second paragraph you say:

"It is possible, for example, that OPA is under-investing in staff, consultants and/or other resource costs..."

So my hypothetical is simply for you to answer if, in fact -- if, in fact, this was more than a possibility; that this was what you were saying what the Board would do with that.

MR. NEME:  Well, first of all, the heading title on this part of my evidence was not with respect to the IPSP - at least that wasn't what the intention was - but with respect to the question, if the determination is made after OPA has made a filing, as it has in this case, that additional resources could have been acquired of cost-effectively, and that additional staff would have been necessary and budget would have been necessary to acquire those additional resources, I think at this point in the calendar year, given that it takes OPA a little while to go through that determination of what additional programs it should put on the street, probably the most likely direction the Board could give that would be productive would be to ensure that in the next revenue requirements filing, that conclusion has been addressed in a kind of revised look at the world that the OPA puts before the Board.

MR. CASS:  Okay.  Well, that takes me back to the discussion we had before, so I'll move on.

In your examination-in-chief, you also addressed the concept of an audit that you think the Board should require the OPA to do.  You remember that?

MR. NEME:  I do.

MR. CASS:  And you said that the cost of the audit would not be large in relation to spending what you referred to as hundreds of millions of dollars of spending.  Remember that?

MR. NEME:  I do.

MR. CASS:  Now, the hundreds of millions of dollars of spending that you're referring to, that is not the revenue requirement that's before the Board in this case, is it?

MR. NEME:  I understand.  I understand.  It's not.

MR. CASS:  That is program spending that is part of charges.  It's not part of this case?

MR. NEME:  That's correct.  But even relative to the $16 million in administrative costs, and that's at issue in this proceeding, the cost of an auditor and going through an audit process would be quite small.

MR. CASS:  Okay.  And then an additional element that you referred to was stakeholder involvement in EM&V review; right?

MR. NEME:  Correct.

MR. CASS:  Right.  And I take it you're talking about funded stakeholder involvement; right?

MR. NEME:  That's correct.

MR. CASS:  That's an additional level of time and cost; right?

MR. NEME:  It is.  But, again, in my experience, it's quite modest in the grand scheme of things.

MR. CASS:  In the grand scheme of what things, hundreds of millions of dollars?

MR. NEME:  Well, even millions of dollars.  It's quite small.

MR. CASS:  All right.  And you also in cross-examination talked about more stakeholder involvement in other parts of the process.  Are you talking about funded involvement there, as well?

MR. NEME:  At some level, yes.

MR. CASS:  Okay.

MR. NEME:  And, you know, the other thing I should note is that there would be modest costs associated with those different -- with those different pieces; again, quite modest costs.  However, there would also be savings.  You know, the level of -- you know, the amount of time and energy and effort that's required in proceedings like this would also probably be diminished.

MR. CASS:  Okay.  You think that's what the record on the gas DSM side has shown?

MR. NEME:  I think it has, actually.  I don't think you can -- well, just for example, the gas utilities on an annual basis have been filing their savings claims and their requests for clearance of their LRAM and SSM accounts.

And to my knowledge, in recent years there hasn't been a single proceeding in which those claims have been contested.  And I would suggest that a big part of the reason for that is that a lot of the issues have gotten resolved up front before those claims ever were made to the Board.

MR. CASS:  All right.  Well, the record speaks for itself.  I won't argue with you about that.

Now, in terms of gas utilities and the OPA, you would agree with me that the gas utilities are privately owned for-profit corporations; right?

MR. NEME:  Yes.

MR. CASS:  You would agree with me that the Board's mandate in respect of the gas distributors is quite different from its mandate in respect of the OPA?

MR. NEME:  Sure.

MR. CASS:  You would agree with me that the OPA is a public institution that takes its authority from legislation and from directives of the government?

MR. NEME:  Yes.

MR. CASS:  Right.  So, in a nutshell, the OPA is in quite a different position from privately-owned gas utilities?

MR. NEME:  Sure.  That's true.  But I guess, you know, in my experience, I've seen a variety of different entities in different jurisdictions responsible for administering energy efficiency program portfolios, including my former employer, which was a mission-driven non-profit organization, which one could argue is just as socially oriented as a government agency might be.  And, in fact, they've moved increasingly, in terms of the organizational structure for it, for the delivery of the efficiency services, in Vermont to that mechanism.

And even in that context not only -- they've gone well beyond the notion of having an independent auditor and stakeholders involved in evaluation.  They've actually parked responsibility for evaluation with a different entity all together.

MR. CASS:  Yeah.  No, I understand.  You've given evidence about what happens in other jurisdictions.  I've read that.  I was responding to your comparison to the gas utilities, and I was just asking you to confirm that there are indeed some important differences between gas utilities and the OPA?  I thought it was a fairly simple proposition.

MR. NEME:  Of course.  Of course.

MR. CASS:  All right.  Thank you.

I think that's all I have, Mr. Chair.  Thank you.

MR. SOMMERVILLE:  Okay, Mr. Cass.  Re-direct, Mr. Poch?

MR. POCH:  None, Mr. Chair.  I could cross-examine my witness on his legal knowledge, but I won't.

MR. SOMMERVILLE:  Thank you very much.  That concludes the evidentiary portion of this proceeding.  I'd like to thank all of the parties for their very constructive approach to the subject matter.  It was a difficult case, insofar as it's a little bit of an unusual case.  It's not a garden variety exercise and could have very easily become unmanageable, but I thank all of the parties for their co-operation.

Mr. Neme, you're excused.

MR. NEME:  Thank you very much.

MR. SOMMERVILLE:  And you can return back to Vermont.

MR. NEME:  Thank you.

MR. SOMMERVILLE:  And the argument schedule has been agreed upon.  And I think there's nothing more to do but to adjourn pending conclusion, the issuance of a decision in this case.  Thank you very much.

--- Whereupon the hearing concluded at 3:24 p.m.
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