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IN THE MATTER OF the Ontario Energy Board 
Act, 1998, being Schedule B to the Energy 
Competition Act, 1998, S.O. 1998, c.15;

AND IN THE MATTER a request for an order(s) 
pursuant to section 74(1)(b) amending the 
distribution license of Hydro One Networks Inc. to 
provide an exemption from compliance with 
sections 6.2.4.1(e) and 6.2.18(a) of the 
Distribution System Code in respect of 
waterpower generating facilities;   

AND IN THE MATTER OF a Motion being 
brought by the Ontario Waterpower Association 
to review and vary the effective date of the 
Decision of the Board dated May 5, 2011 and 
clarified May 10, 2011;  

NOTICE OF MOTION OF THE APPLICANT (MOVING PARTY)

ONTARIO WATERPOWER ASSOCIATION

Pursuant to the Ontario Energy Board's Rules of Practice and Procedure (the "Rules"), the 

Ontario Waterpower Association (the “OWA”), on behalf of two its members, will make a motion 

to the Board for the matter described herein on a date to be determined by the Board at the 

Board's office located at 2300 Yonge Street, Toronto Ontario.  The OWA prefers that this motion 

be conducted in writing. 

THIS MOTION IS FOR:

1. An Order or Orders of the Board varying the Decision of the Board dated May 5, 2011, 

and amended May 10, 2011 (the "Decision") by:  

(a) Re-inserting paragraph 7 of Exhibit K2.1 into the exemption granted by the Board 

as part of the Decision; and  

(b) Such other relief as the Board deems appropriate.
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BASIS FOR THE MOTION:

The basis for the Motion is the following:

2. The OWA is relying upon two of the enumerated grounds of Rule 44.01(a)(i) bring this 

motion.  Rule 44 provides:

44.01 Every notice of a motion made under Rule 42.01, in addition 
to the requirements under Rule 8.02, shall:

(a) set out the grounds for the motion that raise a question 
regarding the correctness of the order or decision, which grounds 
may include:

(i) error in fact;
(ii) change in circumstances;
(iii) new facts have arisen;
(iv) facts that were not previously placed into evidence in the 
proceeding and could not have been discovered by the 
reasonable diligence at the time. 

3. The Decision effectively precludes four of the 28 projects that had comprised the 

Application from the benefit of the Decision.  In the Applicant’s submission it indicated 

that Paragraph 7 had been inserted to ensure that each of the 28 projects received the 

benefit of the Decision.  

4. Exhibit K2.1, Paragraph 7, provided:

“Proponents shown on Undertaking Response J1.2 who already paid a 100 per cent 
deposit prior to May 5, 2011, as required by their Connection Cost Agreement entered 
into with Hydro One, shall receive a refund from Hydro One in the amount that exceeds 
the amounts required in paragraphs I through 5 above. Hydro One shall pay the said 
refund to each of the said proponents no later than 30 days after the applicable 
proponent has entered into a revised Connection Cost Agreement with Hydro One, 
setting out the payment schedule required herein.”

5. The four projects that are the subject of this motion are: 
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Developer Project Date CCA 
Executed by 
Proponent

Evidentiary 
Reference

Swift River 
Energy LP

North Bala Small 
Hydro Project

February 23, 2011 Tab 2
Page 6 of the CCA

Xeneca Limited 
Partnership

Marter Twp. 
(Project: 12,730)

March 3, 2011 Tab 3
Page 6 of the CCA

Xeneca Limited 
Partnership

Cascade
(Project: 12,670)

March 28, 2011 Tab 4
Page 6 of the CCA

Xeneca Limited 
Partnership

McPherson
(Project: 12,670)

March 28, 2011 Tab 5
Page 6 of the CCA

6. In the letter issued by the Board on May 10, 2011 the Board indicated the following:

“The Board wishes to confirm that the effective date of its Decision 
and Order was May 5, 2011. The effect of the Board’s Decision 
and Order was not meant to be extended to those waterpower 
projects that had paid the full 100% deposit. Those projects paid 
the full deposit voluntarily and did not choose to apply to the 
Board for interim relief.”

7. The OWA submits that ability to pay was not the defining criteria upon which the Board 

made the Decision.  

8. The Application filed March 10, 2011 requested immediate interim relief from the 

requirements of the Distribution System Code (“DSC”) pending the outcome of the 

proceeding.

9. It was not until March 30, 2011, the Notice of Application and Hearing, that the Board 

responded to the request for interim relief and indicated that additional information would 

be required to grant interim relief. By March 30, 2011, the time in which each of the four 

projects had to execute the Connection Cost Agreement had already lapsed.  
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10. As the Board had not provided a decision regarding the interim relief sought in the 

Application prior to the date for executing the Connection Cost Agreement with Hydro 

One Networks Inc. the proponents had no option but to execute the Connection Cost 

Agreement and pay the deposit or lose the allocated capacity.   Therefore, the 

proponents executed the Connection Cost Agreement. 

11. Once the Connection Cost Agreement was executed by the proponent, the proponent 

was bound by the  terms provided therein, including the obligation to pay.  

12. Once executed, it was not appropriate to the OWA in the circumstance to request interim 

relief on a retroactive basis for such projects when the ultimate determination by the 

Board was not yet known.  Rather than potentially changing agreements multiple times, 

the OWA and the proponents chose to await the outcome of the proceeding and the 

Board’s Decision.   

MATERIALS TO BE RELIED UPON:

13. The OWA will rely upon the following materials:

(a) The evidentiary record to date of this proceeding;

(b) The Ontario Energy Board Rules of Practice and Procedure; and

(c) Such other materials as counsel may be advised and this Board will permit.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED.

ONTARIO WATERPOWER ASSOCIATION

______________________________________
By its Counsel
Scott Stoll

Aird & Berlis LLP
Suite 1800, Box 754
Brookfield Place
181 Bay Street
Toronto, Ontario M5J 2T9

Tel: (416) 865-4703
Fax: (416) 863-1515
Email: sstoll@airdberlis.com

TO:

THE ONTARIO ENERGY BOARD

AND TO:

HYDRO ONE NETWORKS INC.

AND TO:

CANADIAN MANUFACTURERS & EXPORTERS

9425371.1
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