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BY EMAIL and RESS  
  May 24, 2011 
 Our File No. 20110090 
 
Ontario Energy Board 
2300 Yonge Street 
27th Floor 
Toronto, Ontario 
M4P 1E4 
 
Attn:  Kirsten Walli, Board Secretary 
 
Dear Ms. Walli: 
 
 Re:  EB-2011-0090 – OPG Payment Amounts – Motion for Review  
 
We are counsel for the School Energy Coalition.  Pursuant to Procedural Order #1, these are 
SEC’s submissions with respect to OPG’s Motion for Review of pension and OPEB costs. 
 
In these submissions, we will deal only with three issues: 
 

 Has the threshold test been met in this motion? 
 

 What is the appropriate test for the Board to apply on a motion for review in dealing with 
an alleged “error of fact”? 
 

 Has any error of fact actually occurred?  
 

Threshold Test 
 
1. SEC submits that the threshold test has not been met with respect to this motion, and a 

consideration on the merits is neither required nor appropriate. 
 

2. This motion raises the question of what the moving party has to show, on a prima facie 
basis, to proceed on the merits when an “error of fact” is the sole ground for the review. 
 

3. As Board Staff correctly point out in their submissions, a good recent explication of the 
considerations in play is found in the NGEIR Decision [EB-2006-0322/338/340].  As noted in 
OPG’s Factum, OPG does not appear to challenge in any way any of those considerations. 

1



 
Jay Shepherd Professional Corporation 
 
 
   

2 

 

 
4. The difficulty, in the case of an alleged error of fact, is that in most cases in which the Board 

does not accept the Applicant’s budget in total, the Board finds as a fact something different 
than the Applicant has proposed.  In simple terms, the Applicant says “We think that 
expenses in category X will cost us $10 million”, and the Board, after reviewing all of the 
evidence, says “We believe that a more reasonable budget for category X is $8 million”.  It is 
at the heart of what Board panels do in rate cases – assess the evidence and come to a 
reasonable conclusion on the facts. 
 

5. But alleged errors of fact can span a broad range of possibilities.  At the one extreme, the 
Board panel could say “The undisputed evidence is that the applicant needs to buy 10 
widgets at $1 million each”, when the evidence in fact says that the applicant actually needs 
to buy 100 widgets over ten years, but twenty in the first year.  That sort of simple 
misunderstanding sometimes occurs, and any motion to review that seeks to correct that 
kind of misunderstanding on the face of the record is a legitimate motion. 
 

6. At the other extreme, the Applicant leads expert evidence as to the future cost of widgets, 
alleging $1 million each, and intervenors lead expert evidence that widgets will cost 
$500,000 each.  The Board assesses the evidence, and concludes that the likely future cost 
of widgets is $700,000 each.  A motion to review this conclusion is ill-founded, in our 
submission.  Complete evidence has been presented.  The Board has assessed it fully and 
made its decision.  Full stop. 
 

7. In our submission, for a motion for review to proceed based on an error of fact, the test 
should be whether, on the face of the decision, the Board appears to have believed a fact to 
be true that, on the evidence, could not reasonably be true.  “We will allow an increased 
fleet budget because of the long distance between the depot and the main facility”, when in 
fact the depot and the main facility are within a short distance, for example.  Or, “we 
understand the evidence of Mr. Jones to be that copper prices will rise steadily over the 
year”, when in fact Mr. Jones disagreed with that proposition when it was put to him.  These 
are errors of fact that should be corrected on a motion for review. 
 

8. On the other hand, as the NGEIR Decision points out [p.18], “It is not enough to argue that 
conflicting evidence should have been interpreted differently”. 
 

9. In this case, that is precisely what is alleged.  OPG takes the position that it filed an Update, 
and the Board’s decision to prefer the prefiled evidence to the Update was incorrect and 
should be overturned.  That is, the Board had two conflicting pieces of evidence – a pension 
and OPEB forecast that was part of the overall business plan, and internally consistent with 
it, and a subsequent pension and OPEB forecast which used new assumptions not 
consistent with the rest of the business plan.  The Board had to trade off consistency against 
more current information, and chose the former, giving reasons for doing so. 
 

10. OPG seeks to get around the “conflicting evidence” problem by arguing that, once they filed 
the Update, that effectively amended the prefiled evidence, so that the prefiled evidence 
was in essence no longer part of the record [OPG Factum, para. 23]. 
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11. This is a surprising proposal, not only inconsistent with Rule 11.02, but also inconsistent 
with the Board’s normal practice in proceedings.  Yes, amendments mean that the Applicant 
is presenting new evidence, different from its previous evidence.  However, it does not mean 
the Applicant is entitled to say, like the Wizard of Oz, “Pay no attention to the man behind 
the curtain.” 
 

12. In practical terms, Applicants and their witnesses update their evidence on a regular basis.  
When that happens, the Board and other parties look at the changes, and seek to 
understand why those changes occurred.  It is common, for example, to cross-examine a 
witness on changed evidence, to determine whether the change has been properly justified, 
and to assess whether the change undermines the witness’ credibility.  Under OPG’s new 
theory of amendments, that sort of cross-examination would not be allowed, because the 
previous evidence would have magically ceased to exist. 
 

13. An example may be appropriate.  An Applicant files a rate application with a capital plan 
supported by an independently-developed Asset Condition Assessment from two years 
earlier.  During the proceeding, the Applicant leads a new and very different Asset Condition 
Assessment, and proposes to dramatically increase their capital spending in the test period.  
The question is:  Is the Board thereafter prohibited from looking at the previous Asset 
Condition Assessment, because it is no longer “part of the evidence on the record”? 
 

14. In our submission, the answer in this example is obviously no, yet the example is on all fours 
with the situation in this case. 
 

15. This case appears to us to be nothing more than OPG disagreeing with the Board panel’s 
interpretation of conflicting evidence.  As noted in NGEIR, such a motion should fail the 
threshold test. 
 

Errors of Fact – Appropriate Test 
 

16. Assuming that a motion alleging error of fact is considered on the merits, it is appropriate for 
the Board to identify with precision the test that should be employed in dealing with that 
alleged error of fact.   
 

17. There are two basic possibilities: correctness, or “palpable and overriding error”.  In the 
former, the review/appeal panel essentially reconsiders the impugned “fact”, and makes a 
new determination.  In the latter, the review/appeal panel shows substantial deference to the 
original Board panel, and intervenes only in the most obvious of cases. 
 

18. In support of the former test is the actual wording of Rule 44.01, which refers to “a question 
as to the correctness of the order or decision”.  It is at least arguable that the word 
“correctness” in that context is meant to import the legal test of “correctness” that applies in 
certain types of judicial review proceedings. 
 

19. In support of the latter test is the practice in the courts that appeal courts do not interfere on 
findings of fact unless the original decision contains a “palpable and overriding error”, i.e. 
something so obvious that they have to overturn it. 
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20. In our view, the interpretation of Rule 44.01 as implying a particular legal test is unlikely.  

The concept of a “correctness” test in judicial review is based on the notion that certain 
types of issues are within the special expertise or ability of the administrative tribunal, and 
other issues are of a more general nature.  In the case of those specialized issues, the 
reviewing court shows deference to the administrative tribunal’s special knowledge or 
position.  In the other cases (issues of general law, for example), the court feels free to 
substitute its own views, thus applying the correctness test. 
 

21. It is clear that a review panel is not in as good a position as the original panel was to assess 
the facts on which the decision is to be based. The original panel sees the witnesses, and 
has a chance to question them.  The original panel also sees the totality of the evidence, not 
just the narrow subset put before the review panel.  These advantages mean that the 
original panel is in a significantly better position to determine the facts in the case than any 
review panel could be. 
 

22. There is also a practical reality to this.  If the correctness test is applicable, then almost 
every motion for review that is predicated on an alleged error of fact would have to be 
considered on its merits, because only after considering those merits would the review panel 
be in a position to consider whether its view of the facts is different from that of the original 
panel.  The threshold test and the merits would, in effect, become almost merged.  This is 
not the intended result of Rule 44.01. 
 

23. Nor, in our view, is it good regulatory practice for the Board’s original decisions on factual 
issues to be so easily supplanted.  There must be some level of finality to Board decisions.  
The fact that Rule 44.01 provides a relief valve does not mean that the Board’s original 
decisions are merely practice rounds, with the main event happening later on a motion for 
review. 
 

24. It appears to SEC that the motion for review should, like an appeal to court, require jumping 
a fairly substantial hurdle.  A correctness standard for errors of fact would be inconsistent 
with that goal.   
 

25. The entire discussion in the NGEIR Decision is consistent with this view.  As well, we 
believe that the Board should consider and adopt the comments of Vice-Chair Kaiser, in 
dissent, in the LIEN Review Decision [EB-2006-0021].  While the dissent of the Vice-Chair 
was on whether the threshold test had been met (the other two panel members believed it 
had not), the issue of the appropriate test for errors of fact was not the subject of any 
disagreement, i.e. the Vice-Chair concurred in the result but decided against the moving 
party on the merits rather than on the threshold test. The Vice-Chair described the “error of 
fact” test this way: 

 
“40.  Absent constitutional questions or issues of procedural fairness, the courts for the 
last 25 years have been reluctant to interfere with the factual findings of administrative 
tribunals4 unless the factual findings are patently unreasonable. This level of deference 
has continued in recent decisions with the most recent Supreme Court of Canada 
decision in Via Rail introducing the concept that the factual findings must be 
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"demonstrably unreasonable".5 This deference is founded on the premise that 
administrative tribunals exist because specialized fact-finding expertise is often required. 
 
41.   Appellant courts are also reluctant to interfere with findings of fact by trial courts 
unless there is clear error. This is based on the premise that the trial judge heard the 
evidence and saw the witnesses. I believe the same principle applies to a review under 
Rule 45. The reviewing panel should not reverse the findings of the original panel unless 
they are clearly wrong. This is particularly true in cost cases. Appellate courts are very 
reluctant to interfere with cost awards by trial judges.6  That is because a cost award 
often depends on the conduct of a case by counsel. I believe that principle should also 
apply to reviews by Ontario Energy Board panels under Rule 45. 
 
42.   A reviewing panel should not set aside a finding of fact by the original panel unless 
there is  no evidence to support the decision and is clearly wrong. A decision would be 
clearly wrong if it was arbitrary or was made for an improper purpose or was based on 
irrelevant facts or failed to take the statutory requirements into account. That is not the 
situation here.” [Footnotes omitted] 

 
26. A copy of the full decision has been attached to these submissions. 

 
27. In SEC’s submission, therefore, the test on a motion for review applicable to a claimed error 

of fact should be, as the Vice-Chair noted, “demonstrably unreasonable” or “clearly wrong”.  
This is similar to the old test of “palpable and overriding error”, and in our submission means 
that the error of fact must be plain and obvious on the face of the record. 

 
Has an Error of Fact Occurred?  
 
28. In our submission, whatever the test, no error of fact has occurred in this case.   

 
29. OPG points to three indicia in the Decision that lead it to conclude that the Board 

misdirected itself [OPG Factum, para. 12-14]: 
 

a. “Internally consistent”. 
 

b. “Change of only one variable”. 
 

c. “Selective update”. 
 

The first and the third of these in fact appear to be the same point, as we discuss below.  
  

30. The Board’s decision says “the update is based on the AA bond yields which will change”.  
OPG interprets this to mean that the Board did not realize that the updated pension and 
OPEB evidence reconsidered and updated all variables. 
 

31. Exhibit B to the Affidavit of Mr. Reeve is helpful in this respect.  In that Exhibit, Mr. Reeve 
looks at each of the variables in the pension and OPEB analysis.  Of the six variables 
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identified, four were left as is.  Two were changed:  the discount rate, based on the “AA 
bond yields”, and the assumed current year return on assets.   
 

32. In the case of the current year return, the assumed return changed because, under the 
methodology, the return up to the time of the analysis was assumed to be the return for the 
entire current year.  In the fall of 2009,that current return was 9% on a YTD basis.  2010 was 
a future year, and so the 7% long term return assumption was applied.  When the update 
was done in August 2010, the 2.5% return to date was assumed to be the return for the 
entire year, and the prior year actual return of 15% was used.  Together these figures are 
used to forecast the balance of assets in the fund as of the end of 2010, which is a factor in 
determining the pension and OPEB expense for 2011 and 2012. 
 

33. We note that, in Exhibit N1-1-1, OPG itself characterized the current return adjustments as 
follows [p. 2]:  “The net effect of the updated returns for the two years is to offset, in part, the 
increase in pension costs due to changes in forecast discount rates.”  Thus, it appears clear 
that this was not the primary factor driving the change in pension and OPEB costs. 
 

34. (We also note, as Board Staff have pointed out in their submissions, the August assumption 
of the value of the plan as of the end of 2010 turned out to be wrong.  The actual value was 
$9.118 billion, an increase of 11% during 2010, not 2.5%.) 
 

35. It therefore appears to us that the Board’s reference to the AA bond yields was not 
misdirection at all, nor any error, but simply a recognition that the driving force behind the 
proposed increase in the pension and OPEB costs was the bond yield change.  The moving 
party admits that was the primary factor. 
 

36. The broader point OPG proposes on the basis for the error is the notion of “internally 
consistent” updating.  OPG goes on at some length about the fact that the same 
methodology was used in the August Update as in the Prefiled Evidence on this issue, but, 
with respect, that entirely misses the point.  The Board was not concerned with whether the 
assumptions within the pension/OPEB analysis were consistent.  It was, instead, concerned 
with whether the assumptions used in that analysis were consistent with the assumptions 
used in forecasting the other aspects of the revenue requirement.  OPG had emphasized 
again and again that the 2010-2014 business plan was an integrated planning exercise, and 
everything worked with everything else to make it consistent.  The Board, quite correctly, 
said that if you are going to change the discount rate for pension and OPEB costs in this 
integrated plan, then why are you not making the same discount rate change for all other 
aspects of the business plan? 
 

37. Again, this is not an error.  It is correct.  When an assumption in an integrated plan changes, 
and the change is not carried through to all aspects of the plan that it impacts, that change is 
“selective”.  The Board correctly identified this as a problem, and opted to take the internally 
consistent evidence.  Its only other “correct” alternative would have been to require OPG to 
refile the entire application, applying the updated assumption to all aspects of it.  That was 
not really practical. 
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38. The Board’s role in a payment amounts proceeding is not to determine the pension and 
OPEB forecast.  The Board’s job is to get the payment amounts right.  In opting to rely on an 
internally consistent set of evidence, rather than superimposing on a subset only of its 
analysis an updated but inconsistent assumption, the Board was correctly focusing on 
getting the total number right, i.e. the forest rather than the trees. 
 

39. We have three other comments on the question of whether there was an error at all.   
 

40. First, the Affidavit of Mr. Reeve, in para. 18, provides new evidence to the effect that, as of 
February 2011, the 2011 forecast pension and OPEB expense had changed again.  Instead 
of being $264.2 million higher than the Prefiled Evidence, the most recent forecast is $207.7 
million higher than the Prefiled Evidence.  In other words, it has in those six months dropped 
by $56.5 million. 
 

41. One of the reasons why the Board didn’t accept the update in August 2010 is that [p. 91]: 
 

“The update is based on the AA bond yields, which will change.  ...The bond yields have 
changed, and will continue to change, as noted by the actuary in the updated statement.  
Further, the Board notes that the financial market conditions are variable and have 
indeed improved since the impact statement was filed.” 

 
42. It currently appears that the Board did in fact get this right, and at least some of the 

additional forecast expense would not have been warranted in any case.   
 

43. Second, the motion from OPG fails to identify another key factor that may be relevant: the 
difference in pension/OPEB accounting policy between OPG and other regulated entities.  
OPG uses an accrual approach that is susceptible to changes in discount rates and other 
variables, and is thus inherently volatile.  Other regulated entities recover for regulatory 
purposes their pension and OPEB contributions, which in the case of OPG would be 
substantially lower amounts than the accruals [see Reeve Affidavit, para. 15].   
 

44. Both Board Staff and SEC, in Final Argument in EB-2010-0008, suggested that the Board 
consider applying the more usual contribution rule in determining the amount recoverable in 
rates for pension/OPEB costs, in order to reduce volatility.  While the Board rejected those 
submissions, the Board did recognize that accrual based expensing of this kind of cost will 
go up and down as the financial markets change.  By sticking with the original forecast, 
consistent with the rest of the business plan, the Board also opted for less volatility. 
 

45. Third, we note that OPG expressly elected not to ask the Board to change its pension/OPEB 
forecast.  In their attachment to their Factum, OPG include the excerpt from their opening 
statement dealing with pension/OPEB costs, but they only include two of the three relevant 
pages. On the third page [Tr.1:14, but starting at the bottom of 13], they say: 

 
“Instead, OPG proposes to -- instead of passing these through into revenue requirement, 
OPG proposes to address the forecast change to pension and OPEB costs by requesting 
that the OEB establish a variance account to record the revenue requirement impact of 
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differences between forecast and actual pension and OPEB costs for the 2012 -- sorry, 
2011-2012 test period.” 

 
46. Thus, the error that OPG is actually alleging is that the Board failed to grant their request for 

a variance account for these costs. As Board Staff point out in their submissions, nothing in 
the OPG Factum speaks to a reviewable error in the refusal to grant a variance account.  
Given that everyone else who has requested a variance account for this purpose has been 
unsuccessful, with one narrow exception, this refusal is not likely to be an error. 
 

47. In short, the Board panel accepted the Applicant’s evidence on the amount of pension and 
OPEB costs that should be included in revenue requirement.  Unless OPG can show a 
nexus between an error of fact in the Decision, and the refusal to grant the same variance 
account that was denied to others, the motion for review should fail on that ground alone.  It 
does not lie in the mouth of a moving party to complain that the Board panel at first instance 
gave them what they asked for. 
 

Conclusion 
 

48. It is therefore submitted that: 
 

a. The motion should be denied on the basis that it fails to meet the threshold test. 
 

b. In the alternative, the motion should be denied on the merits because no 
“demonstrably unreasonable” error of fact exists in the Decision. 
 

c. In the further alternative, the motion should be denied on the merits because the 
facts determined by the Board panel in the Decision are correct. 
 

d. In the further alternative, the motion should be denied on the merits because the 
Board accepted the Applicant’s evidence on the pension and OPEB costs to be 
included in revenue requirement, and the moving party has not alleged any 
reviewable error in the denial of the variance account.            

 
All of which is respectfully submitted. 
 
Yours very truly, 
JAY SHEPHERD P. C. 
 
 
 
 
Jay Shepherd 
 
cc: Wayne McNally, SEC (email) 
 Charles Keizer, Torys (email) 
 Interested Parties (email) 
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