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IN THE MATTER OF the Ontario Energy Board Act, 
1998, S.O. 1998, c. 15, (Schedule B); 
 
AND IN THE MATTER OF an application by 
Canadian Distributed Antenna Systems Coalition for 
certain orders under the Ontario Energy Board Act, 
1998.  

. 
PROCEDURAL ORDER No. 1 

 

The Canadian Distributed Antenna Systems Coalition (“CANDAS”) filed an application 

on behalf of its member companies with the Ontario Energy Board, received on April 25, 

2011 seeking the following: 

 

1. Orders under subsections 70(1.1) and 74(1) of the Ontario Energy Board Act, 1998 

(the “Act”): (i) determining that the Board’s RP-2003-0249 Decision and Order 

dated March 7, 2005 (the “CCTA Order”) requires electricity distributors to provide 

“Canadian carriers”, as that term is defined in the Telecommunications Act, S.C.  

1993, c. 38, with access to electricity distributor’s poles for the purpose of attaching 

wireless equipment, including wireless components of distributed antenna systems 

(“DAS”); and (ii) directing all licensed electricity distributors to provide access if 

they are not so doing; 

 

2. in the alternative, an Order under subsection 74(1) of the Act amending the 

licences of all electricity distributors requiring them to provide Canadian carriers 

with timely access to the power poles of such distributors for the purpose of 

attaching wireless equipment, including wireless components of DAS; 

 

3. an interim Order under subsection 21(7) of the Act directing electricity distributors 

to refrain from adopting, implementing or enforcing, as the case may be, any policy 

or conduct that denies Canadian carriers timely access to the power poles of such 
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distributors for purposes of attaching wireless equipment, including DAS, pending 

disposition of the applicant’s requests for final orders; 

 

4. an interim Order under subsection 21(7) of the Act directing Toronto Hydro Energy 

Services Inc. (“THESI”) to identify THESI’s light standards, poles or other 

structures classified as distribution assets in accordance with the Board’s EB-

2009-0180 Decision and Order issued on February 11, 2010 and to refrain from 

removing, selling or disposing of any DAS facilities currently affixed to any of the 

foregoing, pending disposition of the applicant’s requests for final orders; 

 

5. an Order under subsections 74(1) and 70(2)(c) of the Act amending the licences of 

all licensed electricity distributors requiring them to include, in their Conditions of 

Service, the terms and conditions of access to power poles by Canadian carriers, 

including the terms and conditions of access for the purpose of deploying the 

wireless and wireline components of DAS, such terms and conditions to provide 

for, without limitation: commercially reasonable procedures for the timely 

processing of applications for attachments and the performance of the work 

required to prepare poles for attachments (“Make Ready Work”); technical 

requirements that are consistent with applicable safety regulations and standards; 

and a standard form of licensed occupancy agreement, such agreement to provide 

for attachment permits with terms of at least 15 years from the date of attachment 

and for commercially reasonable renewal rights; 

 

6. its costs of this proceeding in a fashion and quantum to be decided by the Board 

pursuant to section 30 of the Act; and 

 

7. such further and other relief as the Board may consider just and reasonable. 

 

In letters to the Board dated May 3, 2011 and June 7, 2011, CANDAS withdrew its 

requests for interim relief (i.e., #3 and #4, above).   

 

The Board issued a Notice of Application and Hearing on May 11, 2011.  The following 

parties requested and are granted intervenor status in this proceeding: Canadian 

Electricity Association (“CEA”), Consumers Council of Canada (“CCC”), Electricity 

Distributors Association (“EDA”), Energy Probe Research Foundation (“Energy Probe”), 

Hydro One Networks Inc. (“HONI”), Hydro Ottawa Limited, Newmarket-Tay Power 

Distribution Limited, PowerStream Inc., Toronto Hydro-Electric System Limited 
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(“THESL”), Veridian Connections, Vulnerable Energy Consumers Coalition (“VECC”) 

and Horizon Utilities Corporation.   An intervenor list is attached as Appendix A to this 

procedural order. 

 

The applicant and CEA, CCC, EDA, Energy Probe, and VECC have applied for cost 

eligibility.  The applicant responded to cost eligibility requests from these parties on 

June 7, 2011 accepting the requests of VECC, CCC and Energy Probe but opposing 

the requests of the CEA and EDA stating that no special circumstances have been 

presented by these groups to support their requests.  In support of its own cost eligibility 

request, the applicant stated that is advancing broad public interest issues in the same 

fashion as VECC, CCC and Energy Probe in proceedings initiated by regulated utilities.  

CANDAS has stated that it is seeking to recover its costs directly from THESL whose 

letter to the Board of August 13, 2010 (Tab 3 of the application) was a major impetus for 

the application. 

 

On June 10, 2011, THESL responded to CANDAS’ submissions stating that the 

applicant’s cost recovery proposal is inappropriate and should be rejected by the Board.  

THESL stated that according to section 3.05(a) of the Board’s Practice Direction on 

Cost Awards (“Practice Direction”), applicants before the Board are not eligible for a 

cost award and therefore, CANDAS, as the applicant in this case, is ineligible to claim 

costs.  THESL presented several reasons including that CANDAS does not represent a 

public interest that is relevant to the Board’s mandate.  In THESL’s view, CANDAS 

represents a consortium of commercial private interests. 

 

The Board makes the following determinations in accordance with the Practice 

Direction.  Subject to the right of parties to object as described below, the Board has 

determined that CCC, Energy Probe and VECC are eligible to apply for an award of 

costs to the extent that they represent the interests of electricity ratepayers.  The Board 

has determined that the EDA and CEA are not eligible for costs as the members of 

these associations are specifically excluded by the Practice Direction from eligibility for 

costs and the Board finds that no special circumstances exist in this proceeding that 

apply to these groups.   

 

Given the nature of the application, the Board is not yet in a position to determine 

whether the applicant is eligible for an award of costs. As such, the Board will make its 

determination on this matter at the conclusion of this hearing. 
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Similarly, the Board is not yet in a position to determine what party or parties shall be 

assessed the costs of this proceeding.  The Board may ultimately determine that costs 

be borne by one or more of (1) the applicant, (2) one or more of the electricity 

distributors ( i.e. an individual distributor, such as THESL, or a group of distributors)  

who participate in this proceeding, (3) all licensed electricity distributors in the Province. 

Therefore, the Board hereby places each of the parties enumerated above on notice 

that a determination of the party or parties that shall be assessed costs will be made 

once the Board has heard and considered the record of this proceeding.   

 

The Board therefore grants to the applicant and distributors the right to object to the 

cost eligibility status of CCC, Energy Probe and VECC.  The Board will seek 

submissions on the issue of cost assessment in this matter in due course. 

 

The following parties requested and are granted observer status in this proceeding: 

COGECO Cable Inc., Greater Sudbury Hydro Inc., Halton Hills Hydro Inc., Kitchener-

Wilmot Hydro Inc., London Hydro Inc., Bluewater Power Distribution Corporation and 

City of Hamilton. An observer list is attached as Appendix B to this procedural order. 

 

The Board has also determined that it will make provision for the filing of evidence by 

the applicant and by Board staff and intervenors.  The Board has set the schedule for 

the proceeding up to the conclusion of the interrogatory phase for intervenor and Board 

staff evidence.  

 

The Board will determine, in due course, whether the applicant’s remaining requests for 

relief will be heard orally or in writing.   Please be aware that this procedural order may 

be amended, and further procedural orders may be issued from time to time.   

 

THE BOARD ORDERS THAT: 

 

1. The applicant’s supplementary fact evidence and expert evidence shall be filed 

with the Board and delivered to all intervenors by July 26, 2011. 

 

2. Interrogatories on the applicant’s evidence shall be filed with the Board and sent to 

the applicant and other intervenors by August 9, 2011. 

 

3. Responses to interrogatories by the applicant shall be filed with the Board and sent 

to all intervenors by August 16, 2011. 
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4. Intervenors and Board staff shall file evidence with the Board and send it to the 

applicant and other intervenors by August 30, 2011. 

 

5. Interrogatories on Board staff and intervenor evidence shall be filed with the Board 

 delivered to the applicant and other intervenors by September 7, 2011. 

 

6. Responses to interrogatories by Board staff and intervenors shall be filed with the 

Board and sent to the applicant and other intervenors by September 14, 2011. 

 

7. A Settlement Conference will be convened on Thursday, September 29, 2011, at 

9:30 a.m. with the objective of reaching a settlement among the parties on as 

many of the issues on the Issues List as possible.  The Settlement Conference will 

be held at 2300 Yonge Street, Toronto in the Board’s West Hearing room on the 

25th Floor and if needed, may continue until Friday, September 30, 2011. 

 

8. Any Settlement Proposal arising from the Settlement Conference shall be filed with 

the Board no later than 4:45 p.m. on Thursday, October 6, 2011.   

 

9. If there is no settlement among parties on some or all of the issues, the Board will 

hold an oral hearing beginning at 9:30 a.m. on October 13 and 14, 2011 in the 

Board’s North Hearing room on the 25th Floor. 

 

10. All filings to the Board must quote file number EB-2011-0120, be made through the 

Board’s web portal at www.errr.ontarioenergyboard.ca, and consist of two paper 

copies and one electronic copy in searchable / unrestricted PDF format.  Filings 

must clearly state the sender’s name, postal address and telephone number, fax 

number and e-mail address.  Please use the document naming conventions and 

document submission standards outlined in the RESS Document Guideline found 

at www.ontarioenergyboard.ca.  If the web portal is not available you may email 

your document to the BoardSec@ontarioenergyboard.ca.  Those who do not have 

internet access are required to submit all filings on a CD in PDF format, along with 

two paper copies. Those who do not have computer access are required to file 

seven paper copies.  If you have submitted through the Board’s web portal an e-

mail is not required. All communications should be directed to the attention of the 

Board Secretary at the address below, and be received no later than 4:45 p.m. on 

the required date.   
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DATED at Toronto, June 13, 2011 
 
 
ONTARIO ENERGY BOARD 
 
Original signed by 
 
 
Kirsten Walli 
Board Secretary 



 

 
 
 
 
 
 
 
 
 
 
 

 
Appendix A to 

 
Procedural Order No. 1 

 
Canadian Distributed Antenna Systems Coalition 

 
EB-2011-0120  

 
June 13, 2011 



Canadian Distributed Antenna Systems Coalition

EB-2011-0120

APPLICANT & LIST OF INTERVENORS
June 13, 2011

APPLICANT Rep. and Address for Service

Helen NewlandCanadian Distributed Antenna 

Systems Coalition

Barrister & Solicitor

Canadian Distributed Antenna Systems Coalition

#400, Toronto Dominion Centre, 77 King S

Toronto, ON  M5X 1B2

Tel: 416-863-4471

Fax: 416-863-4592

Helen.newland@fmc-law.com

  

    

APPLICANT COUNSEL

Michael Schafler
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Kathleen Burke

Counsel
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