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IN THE MATTER OF the Ontario Energy Board Act, 1998,
S.0. 1998, c.15, Schedule B, and in particular, Section 90
thereof;

AND IN THE MATTER OF an Application by Union Gas
Limited for an Order granting leave to construct a natural gas
pipeline and ancillary facilities in the Township of Ear Falls and
the Municipality of Red Lake, both in the District of Kenora;

AND IN THE MATTER OF the Municipal Franchises Act,
R.5.0. 1990, ¢.M.55, as amended; and in particular Sections 8
and 9 thereof;

AND IN THE MATTER OF an Application by Union Gas
Limited for an Order approving the terms and conditions upon
which the Corporation of the Municipality of Red Lake is, by
Bylaw, to grant to Union Gas Limited the right to construct and
operate works; to supply gas fo the inhabitants of the said
municipality; and the period for which such rights are to be
granted;

AND IN THE MATTER OF an Application by Union Gas
Limited for an Order directing and declaring that the assent of
the municipal electors of the Municipality of Red Lake to the
by-law is not necessary;

AND IN THE MATTER OF an Application by Union Gas
Limited for a Certificate of Public Convenience and Necessity
to construct works to supply gas to the inhabitants of the
Municipality of Red Lake.
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Treaty 3 between Her Majesty the Queen
and the Saulteaux Tribe of the Ojibbeway

Indians at the Northwest Angle on the Lake
of the Woods with Adhesions

(REPRINTED 1966)
(REPRINTED 1978)

LAYOUT IS NOT EXACTLY LIKE ORIGINAL

TRANSCRIBED FROM:

ROGER DUHAMEL, F.R.S.C.

QUEEN'S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1966

Cat. No. Ci 72-0366

ORDER IN COUNCIL SETTING UP COMMISSION FOR TREATY 3

The Committee have had under consideration the memorandum dated 19th April,
1871, from the Hon. the Secretary of State for the provinces submitting with
reference to his report of the 17th of the same month that the Indians mentioned in
the last paragraph of that report and with whom it will be necessary first to deal
occupy the country from the water shed of Lake Superior to the north west angle of
the Lake of the Woods and from the American border to the height of land from
which the streams flow towards Hudson's Bay.

That they are composed of Saulteaux and Lac Seul Indians of the Ojibbeway Nation,
and number about twenty-five hundred men, women and children, and, retaining
what they desire in reserves at certain localities where they fish for sturgeon, would,
it is thought be willing to surrender for a certain annual payment their fands to the
Crown. That the American Indians to the south of them surrendered their lands to
the Government of the United States for an annual payment which has been stated
to him (but not on authority) to amount to ten dollars per head for each man,
woman and child of which six dollars is paid in goods and four in money. That to
treat with these Indians with advantage he recommends that Mr. Simon 1. Dawson
of the Department of Public Works and Mr. Robert Pither of the Hudson's Bay
Company's service be associated with Mr. Wemyss M. Simpson-and further that the
presents which were promised the Indians last year and a similar quantity for the
present year should be collected at Fort Francis not later than the middle of June
also that four additional suits of Chiefs’ clothes and flags should be added to those
now in store at Fort Francis-and further that a small house and store for provisions
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Treaty 3 between Her Majesty the Queen and the Saulteaux Tribe of the Oj... Page 2 of 11

should be constructed at Rainy River at the site and of the dimensions which Mr.
Simpsgon may deem best-that the assistance of the Department of Public Works will
be necessary should his report be adopted in carrying into effect the
recommendations therein made as to provisions, clothes and construction of
buildings.

He likewise submits that it will be necessary that the sum of Six Thousand dollars in
silver should be at Fort Francis subject to the Order of the above named
Commissioners on the fifteenth day of June next-And further recommends that in
the instructions to be given to them they should be directed to make the best
arrangements in their power but authorized if need be to give as much as twelve
dollars a family for each family not exceeding five-with such small Sum in addition
where the family exceeds five as the Commissioners may find necessary-Such
Subsidy to be made partly in goods and provisions and partly in money or wholly in
goods and provisions should the Commissioners so decide for the surrender of the
lands described in the earlier part of this report.

The Committee concur in the foregoing recommendations and submit the same for
Your Excellency's approval.

Signed: Charles Tupper
25 April/71

TREATY No. 3

ARTICLES OF A TREATY made and concluded this third day of October, in the year
of Our Lord one thousand eight hundred and seventy-three, between Her Most
Gracious Majesty the Queen of Great Britain and Ireland, by Her Commissioners, the

" Honourable Alexander Morris, Lieutenant-Governor of the Province of Manitoba and
the North-west Territories; Joseph Alfred Norbert Provencher and Simon James
Dawson, of the one part, and the Saulteaux Tribe of the Cjibway Indians, inhabitants
of the country within the limits hereinafter defined and described, by their Chiefs
chosen and named as hereinafter mentioned, of the other part.

Whereas the Indians inhabiting the said country have, pursuant to an appointment
made by the said Commissioners, been convened at a meeting at the north-west
angle of the Lake of the Woods to deliberate upon certain matters of interest to Her
Most Gracious Majesty, of the one part, and the said Indians of the other.

And whereas the said Indians have been notified and informed by Her Majesty's said
Commissioners that it is the desire of Her Majesty to open up for settlement,
immigration and such other purpose as to Her Majesty may seem meet, a tract of
country bounded and described as hereinafter mentioned, and to obtain the consent
thereto of Her Indian subjects inhabiting the said tract, and to make a treaty and
arrange with them so that there may be peace and good will between them and Her
Majesty and that they may know and be assured of what allowance they are to
count upon and receive from Her Majesty's bounty and benevolence.

And whereas the Indians of the said tract, duly convened in council as aforesaid, and
being requested by Her Majesty’s said Commissioners to name certain Chiefs and
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Treaty 3 between Her Majesty the Queen and the Saulteaux Tribe of the Oj...Page 3 of 11

Headmen, who should be authorized on their behalf to conduct such negotiations
and sign any treaty to be founded thereon, and to become responsible to Her
Majesty for their faithful performance by their respective bands of such obligations
as shall be assumed by them, the said Indians have thereupon named the following
persons for that purpose, that is to say:-

KEK-TA-PAY-PI-NAIS (Rainy River.)
KITCHI-GAY-KAKE (Rainy River.)
NOTE-NA-QUA-HUNG (North-West Angle.)
NAWE-DO-PE-NESS (Rainy River.)
POW-WA-SANG (North-West Angle.)
CANDA-COM-IGO-WE-NINIE {North-West Angle.)
PAPA-SKO-GIN (Rainy River.)
MAY-NO-WAH-TAW-WAYS-KIONG (North-West Angle.)
KITCHI-NE-KA-LE-HAN (Rainy River.)
SAH-KATCH-EWAY (Lake Seul.)
MUPA-DAY-WAH-SIN (Kettle Falis.)
ME-PIE-SIES (Rainy Lake, Fort Frances.)
OO0S5-CON-~NA-GEITH {Rainy Lake.)
WAH-SHIS-KOUCE (Eagle Lake. )
KAH-KEE-Y-ASH (Flower Lake.)

GO-BAY (Rainy Lake.)

KA-MO-TI-ASH (White Fish Lake.)
NEE-SHO-TAL (Rainy River.)

KEE-JE-GO-KAY (Rainy River.)

SHA-SHA-GANCE (Shoal Lake.)
SHAH-WIN-NA-BI-NAIS (Shoal Lake. )
AY-ASH-A-WATH (Buffalo Point.)
PAY-AH-BEE-WASH (White Fish Bay.)
KAH-TAY-TAY-PA-E-CUTCH (Lake of the Woods.)

And thereupon', in open council, the different bands having presented their Chiefs to
the said Commissioners as the Chiefs and Headmen for the purposes aforesaid of
the respective bands of Indians inhabiting the said district hereinafter described:

And whereas the said Commissioners then and there received and acknowledged the
persons so presented as Chiefs and Headmen for the purpose aforesaid of the
respective bands of Indians inhabiting the said district hereinafter described;

And whereas the said Commissioners have proceeded to negotiate a treaty with the
said Indians, and the same has been finally agreed upon and concluded, as follows,
that is to say:-

The Saulteaux Tribe of the Qjibbeway Indians and all other the Indians inhabiting
the district hereinafter described and defined, do hereby cede, release, surrender
and yield up to the Government of the Dominion of Canada for Her Majesty the
Queen and Her successors forever, all their rights, titles and privileges whatsoever,
to the lands included within the following limits, that is to say:-

Commencing at a point on the Pigeon River route where the international boundary
line between the Territories of Great Britain and the United States intersects the
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height of land separating the waters running to Lake Superior from those flowing to
Lake Winnipeg: thence northerly, westerly and easterly along the height of land
aforesaid, following its sinuosities, whatever their course may be, to the point at
which the said height of land meets the summit of the watershed from which the
streams flow to Lake Nepigon; thence northerly and westerly, or whatever may be
its course, along the ridge separating the waters of the Nepigon and the Winnipeg to
the height of land dividing the waters of the Albany and the Winnipeg; thence
westerly and north-westerly along the height of land dividing the waters flowing to
Hudson's Bay by the Albany or other rivers from those running to English River and
the Winnipeg to a point on the said height of land bearing north forty-five degrees
east from Fort Alexander, at the mouth of the Winnipeg; thence south forty-five
degrees west to Fort Alexander, at the mouth of the Winnipeg; thence southerly
along the eastern bank of the Winnipeg to the mouth of White Mouth River; thence
southerly by the line described as in that part forming the eastern boundary of the
tract surrendered by the Chippewa and Swampy Cree tribes of Indians to Her
Majesty on the third of August, one thousand eight hundred and seventy-one,
namely, by White Mouth River to White Mouth Lake, and thence on a line having the
general bearing of White Mouth River to the forty-ninth parallel of north latitude;
thence by the forty-ninth parallel of north latitude to the Lake of the Woods, and
from thence by the international boundary line to the place beginning.

The tract comprised within the lines above described, embracing an area of fifty-five
thousand square miles, be the same more or less. To have and to hold the same to
Her Majesty the Queen, and Her successors forever.

And Her Majesty the Queen hereby agrees and undertakes to lay aside reserves for
farming lands, due respect being had to lands at present cultivated by the said
Indians, and also to lay aside and reserve for the benefit of the said Indians, to be
administered and dealt with for them by Her Majesty's Government of the Dominion
of Canada, in such a manner as shall seem best, other reserves of land in the said
territory hereby ceded, which said reserves shall be selected and set aside where it
shall be deemed most convenient and advantageous for each band or bands of
Indians, by the officers of the said Government appointed for that purpose, and such
selection shall be so made after conference with the Indians; provided, however,
that such reserves, whether for farming or other purposes, shall in no wise exceed in
all one square mile for each family of five, or in that proportion for larger or smaller
families; and such selections shall be made if possible during the course of next
summer, or as soon thereafter as may be found practicable, it being understocd,
however, that if at the time of any such selection of any reserve, as aforesaid, there
are any settlers within the bounds of the lands reserved by any band, Her Majesty
reserves the right to deal with such settlers as She shall deem just so as not to
diminish the extent of land allotted to Indians; and provided also that the aforesaid
reserves of lands, or any interest or right therein or appurtenant thereto, may be
sold, leased or otherwise disposed of by the said Government for the use and benefit
of the said Indians, with the consent of the Indians entitled thereto first had and
obtained.

And with a view to show the satisfaction of Her Majesty with the behaviour and good
conduct of Her Indians She hereby, through Her Commissioners, makes them a
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present of twelve dollars for each man, woman and child belonging to the bands
here represented, in extinguishmant of all claims haretofore preferred.

And further, Her Majesty agrees to maintain schools for instruction in such reserves
hereby made as to Her Government of Her Dominion of Canada may seem advisable
whenever the Indians of the reserve shall desire it.

Her Majesty further agrees with Her said Indians that within the boundary of Indian
reserves, until otherwise determined by Her Government of the Dominion of Canada,
no intoxicating liquor shall be allowed to be introduced or sold, and all laws now in
force or hereafter to be enacted to preserve Her Indian subjects inhabiting the
reserves or living elsewhere within Her North-west Territories, from the evil
influences of the use of intoxicating liquors, shall be strictly enforced.

Her Majesty further agrees with Her said Indians that they, the said Indians, shall
have right to pursue their avocations of hunting and fishing throughout the tract
surrendered as hereinbefore described, subject to such regulations as may from
time to time be made by Her Government of Her Dominion of Canada, and saving
and excepting such tracts as may, from time to time, be required or taken up for
settlement, mining, lumbering or other purposes by Her said Government of the
Dominion of Canada, or by any of the subjects thereof duly authorized therefor by
the said Government.

It is further agreed between Her Majesty and Her said Indians that such sections of
the reserves above indicated as may at any time be required for Public Works or
buildings of what nature soever may be appropriated for that purpose by Her
Majesty's Government of the Dominion of Canada, due compensation being made for
the value of any improvements thereon.

And further, that Her Majesty's Commissioners shall, as soon as possible after the
execution of this treaty, cause to be taken an accurate census of all the Indians
inhabiting the tract above described, distributing them in families, and shall in every
year ensuing the date hereof, at some period in each year to be duly notified to the
Indians, and at a place or places to be appointed for that purpose within the territory
ceded, pay to each Indian person the sum of five dollars per head yearly.

It is further agreed between Her Majesty and the said Indians that the sum of fifteen
hundred dollars per annum shall be yearly and every year expended by Her Majesty
in the purchase of ammunition and twine for nets for the use of the said Indians.

It is further agreed between Her Majesty and the said Indians that the following
articles shall be supplied to any band of the said Indians who are now actually
cultivating the soil or who shall hereafter commence to cultivate the land, that is to
say: two hoes for every family actually cultivating, also one spade per family as
aforesaid, one plough for every ten families as aforesaid, five harrows for every
twenty families as aforesaid, one scythe for every family as aforesaid, and also one
axe and one cross-cut saw, one hand-saw, one pit-saw, the necessary files, one
grind-stone, one auger for each band, and also for each Chief for the use of his band
one chest of ardinary carpenter's tools; also for each band enough of wheat, barley,
potatoes and oats to plant the land actually broken up for cultivation by such band;
also for each band one yoke of oxen, one bull and four cows; all the aforesaid
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articles to be given once for all for the encouragement of the practice of agriculture
among the Indians.

It is further agreed between Her Majesty and the said Indians that each Chief duly
recognized as such shall receive an annual salary of twenty-five dollars per annum,
and each subordinate officer, not exceeding three for each band, shall receive fifteen
dollars per annum; and each such Chief and subordinate officer as aforesaid shall
also receive once in every three years a suitable suit of clothing; and each Chief
shall receive, in recognition of the closing of the treaty, a suitable flag and medal.

And the undersigned Chiefs, on their own behalf and on behaif of all other Indians
inhabiting the tract within ceded, do hereby solemnly promise and engage to strictly
observe this treaty, and also to conduct and behave themselves as good and loyal
subjects of Her Majesty the Queen. They promise and engage that they will in all
respects obey and abide by the law, that they will maintain peace and good order
between each other, and also between themselves and other tribes of Indians, and
between themselves and others of Her Majesty's subjects, whether Indians or
whites, now inhabiting or hereafter to inhabit any part of the said ceded tract, and
that they will not molest the person or property of any inhabitants of such ceded
tract, or the property of Her Majesty the Queen, or interfere with or trouble any
person passing or travelling through the said tract, or any part thereof; and that
they will aid and assist the officers of Her Majesty in bringing to justice and
punishment any Indian offending against the stipulations of this treaty, or infringing
the laws in force in the country so ceded.

IN WITNESS WHEREOF, Her Majesty's said Commissioners and the said Indian
Chiefs have hereunto subscribed and set their hands at the North-West Angle of the
Lake of the Woods this day and year herein first above named.

Signed by the Chiefs within ALEX. MORRIS
named, in presence of the L.G.,

following witnesses, the same J. AL N.

having been first read and PROVENCHER,
explained by the Honorable James Ind. Comr.,
McKay: S. 1. DAWSON,
JAMES McKAY,

MOLYNEUX St. JOHN, KEE-TA-KAY-PI-
ROBERT PITHER, NAIS,
CHRISTINE V. K. MORRIS, his x mark
CHARLES NOLIN, KITCHI-GAY-

A. McDONALD, Capt., KAKE,

Comg. Escort to Lieut. Governor. his x mark

JAS. F. GRAHAM, NO-TE-NA-QUA-
JOSEPH NOLIN, HUNG,

A. McLEOD, his x mark
GEORGE McPHERSON, Sr., MAWE-DO-PE-
SEDLEY BLANCHARD, NAIS,

W, FRED. BUCHANAN, his x mark

FRANK G. BECHER, POW-WA-S5ANG,
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ALFRED CODD, M.D.,

G. S. CORBAULT,
PIERRE LEVIELLER,
NICHOLAS CHATELAINE.

his x mark
CANDA-COM-
IGO-WI-NINE,
his x mark
MAY-NC-WAH-
TAW-WAYS-
KUNG,

his x mark
KITCHI-NE-KA-
BE-HAN,

his x mark
SAH-KATCH-
EWAY,

his x mark
MUKA-DAY-WAH
-SIN,

his x mark
ME-KIE-SIES,
00S-CON-NA-
GEISH,

his x mark
WAH-SHIS-
KOUCE,

his x mark
KAH-KEE-Y-ASH,
his x mark
GO-BAY,

his x mark
KA-ME-TI-ASH,
his x mark
NEE-SHO-TAL,
his x mark
KEE-JEE-GO-
KAY,

his x mark
SHA-SHA-
GAUCE,

his x mark
SHAW-WIN-NA-
BI-NAIS,

his x mark
AY-ASH-A-
WASH,

his x mark
PAY-AH-BEE-
WASH,

his x mark
KAH-TAY-TAY-PA
-0-CUTCH,

his x mark
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We, having had communication of the treaty, a certified copy whereof is hereto
annexed, but not having been present at the councils held at the North West Angle
of the Lake of the Woods between Her Majesty's Commissioners, and the several
Indian Chiefs and others therein named, at which the articles of the said treaty were
agreed upon, hereby for ourselves and the several bands of Indians which we
represent, in consideration of the provisions of the said treaty being extended to us
and the said bands which we represent, transfer, surrender and relinquish to Her
Majesty the Queen, Her heirs and successors, to and for the use of Her Government
of Her Dominion of Canada, all our right, title and privilege whatsoever, which we,
the said Chiefs and the said bands which we represent have, hold or enjoy, of, in
and to the territory described and fully set out in the said articles of treaty, and
every part thereof. To have and to hold the same unto and to the use of Her said
Majesty the Queen, Her heirs and successors forever.

And we hereby agree to accept the several provisions, payments and reserves of the
said treaty, as therein stated, and solemnly promise and engage to abide by, carry
out and fulfil all the stipulations, obligations and conditions therein contained, on the
part of the said Chiefs and Indians therein named, to be observed and performed;
and in all things to conform to the articles of the said treaty as if we ourselves and
the bands which we represent had been originally contracting parties thereto, and
had been present and attached our signatures to the said treaty.

IN WITNESS WHEREOF, Her Majesty's said Commissioners and the said Indian
Chiefs have hereunto subscribed and set their hands, this thirteenth day of October,
in the year of Our Lord one thousand eight hundred and seventy-three.

Signed by S. 1. Dawson, For and on behalf of
Esquire, one of Her Majesty's the Commissioners,
said Commissioners, for and the Honorable

on behalf and with the Alexander Morris,
authority and consent of the Lieut. Governor of
Honorable Alexander Morris, Manitoba and the

Lieutenant Governor of NorthWest

Manitoba and the North-West Territories, Joseph
Territories, and J. A. N. Albert Norbert
Provencher, Esq., the Provencher, Esquire,

remaining two Commissioners, and the undersigned
and himself and by the Chiefs S. J. DAWSON,
within named, on behalf of Commissioner,
themselves and the several PAY-BA-MA-CHAS,
bands which they represent, his x mark

the same and the annexed RE-BA-QUIN,
certified copy of articles of his x mark

treaty having been first read ME-TAS-SO-QUE-NE
and explained in presence of -SKANK,

the fol lowing witnesses: his x mark

THOS. A. P, TOWERS,

JOHN AITKEN,

A. J. McDONALD.

UNZZAKI.
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JAS. LOGANOSH,

hig x mark
PINLLSISE.

To S. J. Dawson, Esquire, Indian Commissioner, &c., &c., &c.

SIR,-We hereby authorize you to treat with the various bands belonging to the
Salteaux Tribe of the Ojibbeway Indians inhabiting the North-West Territories of the
Dominion of Canada not included in the foregoing certified copy of articles of treaty,
upon the same conditions and stipulations as are therein agreed upon, and to sign
and execute for us and in our name and on our behalf the foregoing agreement
annexed to the foregoing treaty.

NORTH-WEST ANGLE, LAKE OF THE WOODS,
October 4th, A.D. 1873.

ALEX. MORRIS,

Lieutenant-Governor.
J. A. N. PROVENCHER,
Indian Commissioner.

ADHESION BY HALFBREEDS OF RAINY RIVER AND LAKE (A.)

This Memorandum of Agreement made and entered into this twelfth day of
September one thousand eight hundred and seventy-five, between Nicholas
Chatelaine, Indian interpreter at Fort Francis and the Rainy River and acting herein
solely in the latter capacity for and as representing the said Half-breeds, on the one
part, and John Stoughton Dennis, Surveyor General of Dominion Lands, as
representing Her Majesty the Queen through the Government of the Dominion, of
the other part, Witnesseth as follows:-

Whereas the Half-breeds above described, by virtue of their Indian blood, ¢claim a
certain interest or title in the lands or territories in the vicinity of Rainy Lake and the
Rainy River, for the commutation or surrender of which claims they ask
compensation from the Government.

And whereas, having fully and deliberately discussed and considered the matter, the
said Half-breeds have elected to join in the treaty made between the Indians and
Her Majesty, at the North-West Angle of the Lake of the Woods, on the third day of
October, 1873, and have expressed a desire thereto, and to become subject to the
terms and conditions thereof in all respects saving as hereinafter set forth.

It is now hereby agreed upon by and between the said parties hereto (this
agreement, however, to be subject in all respects to approval and confirmation by
the Government, without which the same shall be considered as void and of no
effect), as follows, that is to say: The Half-breeds, through Nicholas Chatelaine, their
Chief above named, as representing them herein, agree as follows, that is to say:-

That they hereby fully and voluntarily surrender to Her Majesty the Queen to be held
by Her Majesty and Her successors for ever, any and all claim, right, title or interest
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which they, by virtue of their Indian blood, have or possess in the lands or territories
above described, and solemnly promise to observe all the terms and conditions of
the said treaty (a copy whereof, duly certified by the Honourable the Secretary of
State of the Dominion has been this day placed in the hands of the said Nicholas
Chatelaine).

In consideration of which Her Majesty agrees as follows, that is to say:-

EEd

SEaa n e ek e shitad. o s ngror it Tewbinh,
;o Tt mrdnsd, i wsviny €K s Dincarira femtin Haita
Brmchs serus B ek besis e :\.4;...‘.:‘({..-"

Tt Frmriie
L7 LR N Ty

1

oy
el R

RAiNvy R E

A A b T wasravg fom P WP m el Lo Failhd sevah o wiy mpeima
DFLL i
B W sl d $20 knrdmiTh, T gy Epanof A uripar B ik Sldr
mopd Bttty roh myrfias P et cposs 28 gk
gt 2 ey s gk in hl”)'v' o
Py A

That the said Half-breeds, keeping and observing on their part the terms and
conditions of the said treaty shall receive compensation in the way of reserves of
land, payments, annuities and presents, in manner similar to that set forth in the
several respects for the Indians in the said treaty; it being understood, however,
that any sum expended annually by Her Majesty in the purchase of ammunition and
twine for nets for the use of the said Half-breeds shall not be taken out of the fifteen
hundred dollars set apart by the treaty for the purchase annually of those articles for
the Indians, but shail be in addition thereto, and shall be a pro rata amount in the
proportion of the number of Half-breeds parties hereto to the number of Indians
embraced in the treaty; and it being further understood that the said Half-breeds
shall be entitled to all the benefits of the said treaty as from the date thereof, as
regards payments and annuities, in the same manner as if they had been present
and had become parties to the same at the time of the making thereof.

And whereas the said Half-breeds desire the land set forth as tracts marked {A) and
(B) on the rough diagram attached hereto, and marked with the initials of the
parties aforementioned to this agreement, as their reserves (in all eighteen square
miles), to which they would be entitled under the provisions of the treaty, the same
is hereby agreed to on the part of the Government.

http://www.ainc-inac.ge.ca/al/hts/tgu/pubs/t3/trty3-eng.asp 6/16/2011
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Should this agreement be approved by the Government, the reserves as above to be
surveyed in due course.

Signed at Fort Francis, the day J. 5. DENNIS,

and date above mentioned, in fL.s.]
presence of us as witnesses: A. R, NICHOLAS
TILLIE, CHATELAINE.
CHAS. S. CROWE, [L.S.]
W. B. RICHARDSON, his x mark
L. KITTSON.

ADHESION OF LAC SEUL INDIANS TO TREATY No. 3
LAC SEUL, Sth June, 1874.

We, the Chiefs and Councillors of Lac Seul, Seul, Trout and Sturgeon Lakes,
subscribe and set our marks, that we and our followers will abide by the articles of
the Treaty made and concluded with the Indians at the North West Angle of the Lake
of the Woods, on the third day of October, in the year of Our Lord one thousand
eight hundred and seventy-three, between Her Most Gracious Majesty the Queen of
Great Britain and Ireland, by Her Commissioners, Hon. Alexander Morris, Lieutenant
Governor of Manitoba and the North-West Territories, Joseph Albert N. Provencher,
and Simon J. Dawson, of the one part, and the Saulteaux tribes of Ojibewas Indians,
inhabitants of the country as defined by the Treaty aforesaid.

IN WITNESS WHEREOF, Her Majesty's Indian Agent and the Chiefs and Councillors
have hereto set their hands at Lac Seul, on the 9th day of June, 1874.

(Signed) ACKEMENCE, R. J. N. PITHER,
Councillors. Indian Agent.

his x mark JOHN CROMARTY,
MAINEETAINEQUIRE, Chief,

his x mark his x mark
NAH-KEE-JECKWAHE,

his x mark

The whole Treaty explained by
R. J. N. PITHER.

Withesses:

(Signed) JAMES McKENZIE.
LOUIS KITTSON.
NICHOLAS CHATELAINE.
his x mark

Date Modified:2008-11-03

http://www.ainc-inac.ge.ca/al/hts/tgu/pubs/t3/trty3-eng.asp 6/16/2011
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Minister of Forests and Attorney
General of British Columbia

on behalf of Her Majesty The Queen
in Right of the Province

of British Columbia Appellants

V.

Council of the Haida Nation and
Guujaaw, on their own behalf

and on behalf of all members of the
Haida Nation Respondents

and between
Weyerhaeuser Company Limited Appellant
V.

Council of the Haida Nation and
Guujaaw, on their own behalf

and on behalf of all members of the
Haida Nation Respondents

and

Attorney General of Canada,
Attorney General of Ontario,
Attorney General of Quebec,
Attorney General of Nova Scotia,
Attorney General for Saskatchewan,
Attorney General of Alberta,
Squamish Indian Band and
Lax-kw’alaams Indian Band,

Haisla Nation, First Nations Summit,
Dene Tha’ First Nation,

Tenimgyet, aka Art Matthews,
Gitxsan Hereditary Chief, Business
Council of British Columbia,
Aggregate Producers Association

of British Columbia, British Columbia
and Yukon Chamber of Mines,
British Columbia Chamber of Commerce,
Council of Forest Industries, Mining
Association of British Columbia,

Ministre des Foréts et procureur
général de la Colombie-Britannigue
au nom de Sa Majesté la Reine du
chef de la province de la
Colombie-Britannique Appelants

C.

Conseil de la Nation haida et
Guujaaw, en leur propre nom et
au nom des membres de la
Nation haida Intimés

et entre
Weyerhaeuser Company Limited Appelante
c

Conseil de Ia Nation haida et
Guujaaw, en leur propre nom et
au nom des membres dela
Nation haida Intimés

et

Procureur général du Canada,
procureur général de POntario,
procureur général du Québec,
procureur général de la
Nouvelle-Ecosse, procureur général

de la Saskatchewan, procureur

général de PAlberta, Bande indienne

de Squamish et Bande indienne

des Lax-kw’alaams, Nation haisla,
Sommet des Premiéres nations,
Premiére nation Dene Tha’, Tenimgyet,
aussi connu sous le nom

&’Art Matthews, chef héréditaire
Gitxsan, Business Council of

British Columbia, Aggregate Producers
Association of British Columbia,
British Columbia and Yukon Chamber of
Mines, British Columbia ‘
Chamber of Commerce, Council of
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British Columbia Cattlemen’s Association
and Village of Port Clements [nterveners

INDEXED AS: HAIDA NATION v. BRITISH COLUMBIA
(MINISTER OF FORESTS)

Neutral citation: 2004 SCC 73.
File No.: 29419,
2004: March 24; 2004: November 18.

Present: MicLachlin C.J. and Major, Bastarache, Binnie,
LeBel, Deschamps and Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Crown — Honour of Crown — Duty to consult and
accommodate Aboriginal peoples — Whether Crown
has duty to consult and accommodate Aboviginal peo-
ples prior to making decisions that might adversely
affect their as yet unproven Aboriginal rights and tirle
claims — Whether duty extends to third party.

For more than 100 vears, the Haida people have
claimed title to all the lands of Haida Gwaii and the
waters surrounding it, ‘but that title has not yet been
legally recognized. The Province of British Columbia
issued a “Tree Farm License” (T.EL. 39) to a large for-
estry firm in 1961, permitting it to harvest trees in an
area of Haida Gwaii designated as Block 6. In 1981,
1995 and 2000, the Minister reptaced T.E.L. 39, and in
1999, the Minister approved a transfer of T.EL. 39 to
Weyerhaeuser Co. The Haida challenged in court these
replacements and the transfer, which were made without
their consent and, since at least 1994, over their objec-
tions. They asked that the replacements and transfer be
set aside. The chambers judge dismissed the petition,
but found that the government had a moral, not a legal,
duty to negotiate with the Haida. The Court of Appeal
reversed the decision, declaring that both the govern-
ment and Weyerhaeuser Co. have a duty to consult with
and accommodate the Haida with respect to harvesting
timber from Block 6.

Held: The Crown's appeal should be dismissed.
Weyerhaeuser Co.’s appeal should be allowed.

While it is open to the Haida to seek an interlocutory
injunction, they are not confined to that remedy, which

Forest Industries, Mining Association

of British Columbia, British Columbia
Cattlemen’s Association et Village de Port
Clements Intervenants

REPERTORIE : NATION HATDA ¢. COLOMBIE-
BRITANNIQUE (MINISTRE DES FORETS)

Référence neutre : 2004 CSC 73,
N du greffe : 29419.
2004 : 24 mars; 2004 : 18 novembre,

Présents : La juge en chef McLachlin et les juges Major,
Bastarache, Binnie, LeBel, Deschamps et Fish.

EN APPEL DE LA COUR D’APPEL DE LA
COLOMBIE-BRITANNIQUE

Couronne — Homneur de ia Couronne — Obligation
de consulter les peuples autochtones et de trouver des
acconmmodements & leurs préoccupations — La Cou-
ronne a-t-elle envers les peuples autochtones une
obligation de consultation et d'accommodement avant
de prendre wne décision susceptible davoir un effet
préjudiciable sur des revendications de droits et titres
ancestraux non encore prouvdes? — L'obligation vise-i-
elle aussi les tiers?

Depuis plus de 100 ans, les Haida revendiquent un titre
sur les terres des fles Haida Gwaii et les eaux les entou-
rant; ce titre n'a pas encore €t¢ juridiquement reconnu.
En 1961, la province de la Colombie-Britannique a déli-
vré i une grosse compagnie forestiére une « concession
de ferme forestiere » (CFF 39) l"autorisant 4 récolter des
arbres dans la région des iles Hatda Gwaii connue sous
le nom de Bloc 6. En 1981, en 1995 et en I'an 2000, Ik
ministre a remplacé la CFF 39 et en 1999 il a autorisé la
cession de la CFF 39 & Weyerhaeuser Co. Les Haida om
contesté devant les tribunaux ces remplacements et cetle
cession, qui ont été effectués sans leur consentement
et, depuis 1994 an moins, en dépit de leurs objections.
[1s demandent leur annulation. Le juge en son cabinet a
rejeté la demande, mais a conclu que le gouvernement i
I'obligation morale, mais non légale, de négocier avec les
Haida. La Cour d’appel a infirmé cette décision, déclh
rant que le gouvernement ¢t Weyerhaeuser Co. ont oo
deux l'obligation de consuiter les Haida et de trouver v
accommodements A leurs préoccupations.

Arrér : Le pourvoi de la Couronne est rejeté. Le poun
voi de Weyerhacuser Co. est accueilli.

11 est loisible aux Haida de demander une injonctin
interlocutoire, mais ce n'est pas leur seul recours. I'u
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may fail to adequately take account of their interests prior
to final determination thereof. If they can prove a special
obligation giving rise to a duty to consult or accommo-
date, they are free to pursue other available remedies,

The government’s duty to consult with Aboriginal
peoples and accommodate their interests is grounded in
the principle of the honour of the Crown, which must be
understood genercusly. While the asserted but unproven
Aboriginal rights and title are insufficiently specific for
the honour of the Crown to mandate that the Crown act
as a fiduciary, the Crown, acting honourably, cannot cav-
alierly run roughshod over Aboriginal interests where
claims affecting these interests are being seriously pur-
sued in the process of treaty negotiation and proof. The
duty to consult and accommodate is part of a process of
fair dealing and reconciliation that begins with the asser-
tion of sovereignty and continues beyond formal claims
tesolution. The foundation of the duty in the Crown’s
honour and the goal of reconciliation suggest that the duty
arises when the Crown has knowledge, real or construc-
tive, of the potential existence of the Aboriginal right
or title and contemplates conduct that might adversely
affect it. Consultation and accommodation before final
claims resolution preserve the Aboriginal interest and
are an essential corollary to the honourable process of
reconciliation that s. 35 of the Constitution Act, 1982,
demands.

The scope of the duty is proportionate to a prelimi-
nary assessment of the strength of the case supporting the
existence of the right or title, and to the sericusness of the
potentially adverse effect upon the right or title claimed.
The Crown is not undér a duty to reach an agreement;
rather, the commitment is to a meaningful process of
consultation in good faith. The content of the duty varies
with the circumstances and each case must be approached
individually and flexibly. The controlling question in all
situations is what is required to maintain the honour of
the Crown and to effect reconciliation between the Crowa
and the Aboriginal people with respect to the interests
at stake. The effect of good faith consultation may be
to reveal a duty to accommodate. Where accommoda-
tion is required in making decisions that may adversely
affect as yet unproven Aboriginal rights and title claims,
the Crown must balance Aboriginal concerns reasonably

ailleurs, il est possible que Pinjonction interlocutoire ne
tienne pas suffisamment compte dé leurs intéréts avant
qu'une décision définitive soit rendue au sujet de cenx-ci.
§'ils sont en mesure d’établir 1'existence d’une obligation
particuliére donnant naissance 3 I'obligation de consulter
ou d’accommoder, ils sont libres de demander I'applica-
tion de ces mesures.

L'obiigation du gouvernement de consulter les peu-
ples autochtones ¢t de trouver des accommodements
4 leurs intéréts découle du principe de ’honneur de ia
Couronne, auquel il faut donner une interprétation géné-
reuse. Bien que les droits et titre ancestraux revendigués,
mais non encore définis ou prouveés, ne soient pas suf-
fisamment précis pour que I'’honneur de la Couronne
oblige celle-ci & agir comme fiduciaire, cette dernizre,
si elle entend agir honorablement, ne peut traiter cava-
lidrement les intéréts autochtones qui font I'objet de
revendications sérieuses dans le cadre du processus de
négociation et d'établissement d’un traité. L'obligation
de consulter et d’accommoder fait partie intégrante du
processus de négociation honorable et de conciliation
qui débute an moment de 'affirmation de la souverai-
neté et se poursuit au-deld de la reconnaissance for-
melle des revendications. L'objectif de conciliation ainsi
que l'obligation de consultation, laquelle repose sur
I'honneur de la Couronne, tendent 2 indiquer que cette
obligation prend naissance lorsque la Couronne a con-
naissance, concrétement ou par imputation, de I'exis-
tence potentielle du droit ou titre ancestral et envisage
des mesures susceptibles d’avoir un effet préjudiciable
sur celui-ci, La prise de mesures de consultation et d’ac-
commodement avant le réglement définitif d’une reven-
dication permet de protéger les intéréts autochtones ct
constitue méme un aspect essentiel du processus hono-
rable de conciliation imposé par art. 35 de la Loi cons-
titutionnelle de 1982,

- L'étendue de obligation dépend de V’évaluation préli-
minaire de la solidii€ de la preuve étayant existence du
droit ou du titre revendiqué, et de la gravité des effets pré-
Jjudiciables potentiels sur le droit ou le titre. La Couronne
n'a pas Pobligation de parvenir & une entente mais plutat
de mener de bonne foi de véritables consultations. Le con-
tenu de I'obligation varie selon les circonstances et i} faut
procéder au cas par cas. La question décisive dans toutes
les situations consiste 4 déterminer ce qui est nécessaire
pour préserver ’honneur de la Couronne et pour concilier
les intéréts de la Courcnne et cenx des Autochtones. Des
consultations menées de bonne foi peuvent faire naitre
I'obligation d’accommodement. Lorsque des mesures
d’accommodement sont nécessaires lors de la prise d’une
décision susceptible d’avoir un effet préjudiciable sur
des revendications de droits et de titre ancestraux non
encore prouvées, la Couronne doit établir un équilibre
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with the potential impact of the decision on the asserted
right or title and with other societal interests.

Third parties cannot be held liable for failing to dis-
charge the Crown's duty to consult and accommodate.
The honour of the Crown cannot be delegated, and the
legal responsibility for consultation and accommodation
rests with the Crown. This does not mean, however, that
third parties can never be liable to Aboriginal peoples.

Finally, the duty to consult and accommeodate applies
to the provincial government. At the time of the Union,
the Provinces took their interest in land subject to any
interest other than that of the Province in the same. Since
the duty to consult and accommodate here at issue is
grounded in the assertion of Crown sovereignty which
pre-dated the Union, the Province took the lands subject
to this duty.

The Crown’s obligation to consult the Haida on the
replacement of T.EL. 39 was engaged in this case. The
Haida’s claims to title and Aboriginal right to harvest red
cedar were supported by a good prima facie case, and
the Province knew that the potential Aboriginal rights
and title applied to Block 6, and could be affected by
the decision to replace T.FL. 39, T.EL, decisions reflect
strategic planning for utilization of the resource and may
have potentially serious impacts on Aboriginal rights
and titles. I consultation is to be meaningful, it must
take place at the stage of granting or renewing T.EL.’s.
Furthermore, the strength of the case for both the Haida’s
title and their right to harvest red cedar, coupled with
the serious impact of incremental strategic decisions on
those interests, suggest that the honour of the Crown may
also require significant accommodation to preserve the
Haida’s interest pending resolution of their claims.
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droit ou titre revendiqué et les autres intéréts socistaux,
d'autre part.

Les tiers ne peuvent étre jugés responsables de ne pas
avoir rempli I'obligation de consultation et d’accommode-
ment qui incombe & la Couronne. Le respect du principe
de I'honneur de la Couronne ne peut étre délégué, et la
responsabilité juridique en ce qui a trait i la consultation
et & 'accommodement incombe & la Couronne. Toutefois,
cela ne signifie pas que des tiers ne peuvent jamais &tre
tenus responsables envers des peuples autochtones.

Enfin, I'obligation de consultation ¢t d’accommode-
ment s’applique au gouvernement provincial. Les inté-
réts acquis par la province sur les terres lors de 1'Union
sont subordonnés A tous intéréts autres que ceux que
peut y avoir la province. Comme I'obligation de consui-
ter et d’accommoder qui est en litige dans la présente
affaire est fondée sur I'affirmation par la province, avant
I'Union, de sa souveraineté sur le territoire visé, la pro-
vince a acquis les terres sous réserve de cette obligation.

En I'espce, la Couronne avait I'obligation de consul-
ter les Haida au sujet du remplacement de la CFF 39, Les
revendications par les Haida du titre et du droit ancestral
de récolter du cédre rouge étaient étayées par une preuve
a premigre vue valable, et la province savait que les droits
et titre ancestraux potentiels visaient le Bloc 6 et qu'ils
pouvaient étre touchés par la décision de remplacer la
CFF 39. Les décisions rendues & I'égard des CFF reflé-
tent la planification stratégique touchant I'utilisation de
la ressource en cause ¢t risquent d’avoir des conséquen-
ces graves sur les droits ou litres ancestraux. Pour que
les consultations soient utiles, elles doivent avoir lieu 3
I'étape de l'octroi ou du rencuvellement de la CFR De.
plus, la solidité de la preuve étayant I'existence d’un titre
haida et d’un droit haida autorisant la récolte du cédre
rouge, conjuguée aux répercussions sérieuses sur ces
intéréts des décisions stratégiques successives, indique
que I'honneur de la Couronne pourrait bien commander
des mesures d’accommodement substantielles pour pro-
téger les intéréts des Haida en attendant que leurs reven-
dications soient réglées.
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frequently be possible to reach an idea of the asserted
rights and of their strength sufficient to trigger an
obligation to consult and accommodate, short of
final judicial determination or settlement. To facil-
itate this determination, claimants should outline
their claims with clarity, focussing on the scope and
nature of the Aboriginal rights they assert and on
the alleged infringements. This is what happened
here, where the chambers judge made a preliminary
evidence-based assessment of the strength of the
Haida claims to the lands and resources of Haida
Gwaii, particularly Block 6.

There is a distinction between knowledge suffi-
cient to trigger a duty to consult and, if appropriate,
accommodate, and the content or scope of the duty
in a particular case. Knowledge of a credible but
unproven claim suffices to trigger a duty to consult
and accommodate. The content of the duty, how-
ever, varies with the circumstances, as discussed
more fully below. A dubious or peripheral claim
may attract a mere duty of notice, while a stronger
claim may attract more siringent duties. The law is
capable of differentiating between tenuous claims,
claims possessing a strong prima facie case, and
established claims. Parties can assess these mat-
ters, and if they cannot agree, tribunals and courts
can assist. Difficulties associated with the absence
of proof and definition of claims are addressed by
assigning appropriate content to the duty, not by
denying the existence of a duty.

I conclude that consultation and accommodation
before final claims resolution, while challenging,
is not impossible, and indeed is an essential corol-
lary to the honourable process of reconciliation that
s. 35 demands. It preserves the Aboriginal interest

compte d'un droit ou de la justification de ses limi-
tes sans avoir une idée de l'essence de ce droit et
de sa portée actuelle ». Cependant, il est souvent
possible de s faire, & 'égard des droits revendiqués
et de leur solidité, une idée suffisamment précise
pour que L'obligation de consulter et d’accommoder
s'applique, méme si ces droits n’ont pas fait 'objet
d’un réglement définitif ou d’une décision judiciaire
finale. Pour faciliter cette détermination, les deman-
deurs devraient exposer clairement leurs revendica-
tions, en ingistant sur la portée et la nature des droits
ancestraux qu'ils revendiquent ainsi que sur les vio-
lations qu'ils alléguent. C’est ce qui s’est produit en
Iespice, lorsque le juge en son cabinet a procédé a
une évaluation préliminaire, fondée sur la preuve,
de 1a solidité des revendications des Haida 4 I'égard
des terres et des ressources des iles Haida Gwaii, en
particulier du Bloc 6.

Il y a une différence entre une connaissance suf-
fisante pour entrafner I'application de I'obligation
de consulter et, s'il y a lieu, d’accommoder, et le
contenu ou I'étendue de cette obligation dans une
affaire donnée. La connaissance d’une revendica-
tion crédiblé mais non encore établie suffit & faire
naitre I'obligation de consulter et d’accommoder.
Toutefois, e contenu de 1'obligation varie sclon les
circonstances, comme nous le verrons de fagon plus
approfondie plus loin. Une revendication douteuse
ou marginale peut ne requérir quune simple obli-
gation d’informer, alors qu'une revendication plus
solide peut faire naitre des obligations plus contrai-
gnantes. Il est possible en droit de différencier les
revendications reposant sur une preuve ténue des
revendications reposant sur une preuve & premiére
vue solide et de celles déja établies. Les parties peu-
vent examiner la question et, si elles ne réussissent
pas i s'entendre, les tribunaux administratifs et judi-
ciaires peuvent leur venir en aide. Il faut régler les
problémes liés 2 I'absence de preuve et de défini-
tion des revendications en délimitant I'obligation de
facon appropriée et non en niant son existence.

Testime que, bien que le respect des obligations
de consultation et d’accommodement avant le régle-
ment définitif d*une revendication ne soit pas sans
poser de problemes, de telles mesures ne sont toute-
fois pas impossibles et constituent méme un aspect
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pending claims resolution and fosters a relationship
between the parties that makes possible negotiations,
the preferred process for achieving ultimate recon-
ciliation: see S. Lawrence and P. Macklem, “From
Consultation to Reconciliation: Aboriginal Rights
and the Crown’s Duty to Consult” (2000), 79 Car.
Bar Rev. 252, at p. 262. Precisely what is required
of the government may vary with the strength of the
claim and the circumstances. But at a minimum, it
must be consistent with the honour of the Crown.

D. The Scope and Content of the Duty to Consult
and Accommodate

The content of the duty to consult and accommo-
date varies with the circumstances. Precisely what
duties arise in different situations will be defined
as the case law in this emerging area develops. In
general terms, however, it may be asserted that the
scope of the duty is proportionate to a preliminary
assessment of the strength of the case supporting the
existence of the right or title, and to the seriousness
of the potentially adverse effect upon the right or
title claimed.

.

In Delgamuukw, supra, at para. 168, the Court
considered the duty to consult and accommodate
in the context of established claims. Lamer C.J.
wrote:

The nature and scope of the duty of consultation will
vary with the circumstances. In occasional cases, when
the breach is less serions or relatively minor, it will be
no more than a duty to discuss important decisions that
will be taken with respect to Iands held pursuant to abo-
riginal title. Of course, even in these rare cases when the
minimum acceptable standard is consultation, this con-
sultation must be in good faith, and with the intention of
substantially addressing the concerns of the ‘aboriginal
peoples whose lands are at issue. In most cases, it will be
significantly deeper than mere consultation. Some cases
may even require the full consent of an aboriginal nation,
particularly when provinces enact hunting and fishing
regulations in relation to aboriginal lands.

essentiel du processus honorable de conciliation
imposé par lart. 35. Elles protégent les intéréts
autochtones jusqu’au réglement des revendications
et favorisent le développement entre les parties d’'une
relation propice 4 la négociation, processus & privilé-
gier pour parvenir finalement & la conciliation : voir
<. Lawrence et P. Macklem, « From Consultation to
Reconciliation : Aboriginal Rights and the Crown’s
Duty to Consult » (2000), 79 R. du B. can. 252, p.
262. Les mesures précises que doit prendre le gou-
vernement peuvent varier selon la solidité de la
revendication et les circonstances, mais elles doivent
A tout le moins &tre compatibles avec I’honneur dela
Couronne. '

D. Létendue et le contenu de 'obligation de con-
sulter et d’accommoder

Le contenu de Pobligation de consulter et d'ac-
commoder varie selon les circonstances. La nature
précise des obligations qui naissent dans différentes
situations sera définie 3 mesure que les tribunaux se
prononceront sur cette nouvelle question. En termes
généraux, il est néanmoins possible d’affirmer que
Pétendue de 'obligation dépend de Pévaluation pré-
liminaire de la solidité de la preuve étayant I'exis-
tence du droit ou du titre revendiqué, et de la gravité
des effets préjudiciables potentiels sur le droit ou le
titre.

Dans Delgamuukw, précité, par. 168, la Cour a
examiné I'obligation de consulter et d’accommoder
dans le contexte de revendications dont le bien-fondé
a été établi. Le juge en chef Lameér a derit :

La nature et Pétendue de l'obligation de consuliation
dépendront des circonstances. Qccasionnellement, lors-
que le mangquement est moins grave ou relativement
mineur, il ne s'agira de rien de plus que la simple obli-
gation de discuter des décisions importantes qui seront
prises au sujet des terres détenues en vertu d’un titre abo-
rigtne. Evidemment, méme dans Jes rares cas ot lanorme
minimale acceptable est 1a consultation, celle-ci doit étre
menée de bonne foi, dans Pintention de tenir compte
réellement des préoccupations des peuples autochtones
dont les terres sont en jeu. Dans la plupart des cas, l'obli-
gation exigera beaucoup plus qu’une simple consultation.
Certaines situations pourraient méme exiger 'obtention
du consentement d’uie nation autochtone, particulidre-
ment lorsque des provinces prennent des réglements de
chasse et de p&che visant des territoires autochtones.
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Transposing this passage to pre-proof claims, one
may venture the following. While it is not useful to
classify situations inio watertight compartments,
different situations requiring different responses can
be identified. In all cases, the honour of the Crown
reguires that the Crown act with good faith to pro-
vide meaningful consultation appropriate to the cir-
cumstances. In discharging this duty, regard may be
had to the procedural safeguards of natural justice
mandated by administrative law.

At all stages, good faith on both sides is required.
The common thread on the Crown’s part must be “the
intention of substantially addressing {Aboriginal]
concerns” as they are raised (Delgamuukw, supra,
at para. 168), through a meaningful process of con-
sultation. Sharp dealing is not permitted. However,
there is no duty to agree; rather, the commitment
is to a meaningful process of consultation. As for
Aboriginal claimants, they must not frustrate the
Crown’s reasonable good faith attempts, nor should
they take unreasonable positions to thwart gov-
ernment from making decisions or acting in cases
where, despite meaningful consultation, agreement
is not reached: see Halfway River First Nation v.
British Columbia (Ministry of Forests), 1199%]
4 CNL.R. 1 (BL.CA), at p. 44; Heiltsuk Tribal
Council v. British Columbia (Minister of Sustainable
Resource Management) (2003), 19 B.C.L.R. (4th)
107 (B.C.S.C.). Mere hard bargaining, however, will
not offend an Aboriginal people’s right to be con-

- sulted.

Against this background, I turn to the kind of
duties that may arise in different situations. In this
respect, the concept of a spectrum may be help-
ful, not to suggest watertight legal compartments
but rather to indicate what the honour of the Crown
may require in particular circumstances. At one end
of the spectrum lie cases where the claim to title is
weak, the Aboriginal right limited, or the potential
for infringement minor. In such cases, the only daty

La transposition de ce passage dans le contexte
des revendications non encorc établies permet
d’avancer ce qui suit. Bien qu’il ne soit pas utile de
classer les situations dans des compartiments étan-
ches, il est possible d'identifier différentes sitwations
appelant des solutions différentes, Dans tous les cas,
le principe de Phonneur de la Couronne commande
que celle-ci agisse de bonne foi et tienne une véri-
table consultation, qui soit appropriée eu égard aux
circonstances. Lorsque vient le temps de s’acquit-
ter de cette obligation, les garanties procédurales de
justice naturelle exigées par le droit administratif
peuvent servir de guide.

A toutes les étapes, les deux parties sont tenues de
faire montre de bonne foi. Le fil conducteur du c&té
de Ia Couronne doit &tre « I'intention de tenir compte
réellement des préoccupations [des Autochtones] »
a4 mesure quelles sont exprimées (Delgamuukw,
précité, par. 168), dans le cadre d’un véritable pro-
cessus de consultation. Les manceuvres malhonné-
tes sont interdites. Cependant, il n’y a pas obligaticn
de parvenir & une entente mais plutdt de procéder 2
de véritables consultations. Quant aux demandeurs
autochtones, ils ne doivent pas contrecarrer les
efforts déployés de bonne foi par la Couronne et ne
devraient pas non plus défendre des positions dérai-
sonnables pour empécher le gouvernement de pren-
dre des décisions ou d’agir dans les cas oll, malgré
une véritable consultation, on ne parvient pas i s'en-
tendre : voir Halfway River First Nation c. British
Columbia (Ministry of Forests), [1999] 4 CNLR.
1 (C.A.C-B.), p. 44; Heiltsuk Tribal Council c.
British Columbia (Minister of Sustainable Res-
ource Management) (2003), 19 B.C.L.R. (4th) 107
(C.8.C-B.). Toutefois, le seul fait de négocier de
fagon serrée ne porte pas atteinte au droit des
Autochtones d’étre consultés.

Sur cette toile de fond, je vais maintenant exa-
miner le type d'obligations qui peuvent découler de
différentes situations, A cet égard, I'utilisation de la
notion de continuum peut se révéler utile, non pas
pour créer des compartiments juridiques étanches,
mais plutét pour préciser ce que le principe de I'hon-
neur de la Couronne est susceptible d’exiger dans
des circonstances particulidres. A une extrémité du
continuum se trouvent les cas ol la revendication
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on the Crown may be to give notice, disclose infor-
mation, and discuss any issucs raised in response
to the notice. ““[Clonsultation’ in its least technical
definition is talking together for mutual understand-
ing™: T. Isaac and A. Knox, “The Crown’s Duty to
Consult Aboriginal People” (2003), 41 Alta. L. Rev.
49, at p. 61.

At the other end of the spectrum lie cases where a
strong prima facie case for the claim is established,
the right and potential infringement is of high sig-
nificance to the Aboriginal peoples, and the risk of
non-compensable damage is high. In such cases deep
consultation, aimed at finding a satisfactory interim
solution, may be required. While precise require-
ments will vary with the circumstances, the consul-
tation required at this stage may entail the opportu-
nity to make submissions for consideration, formal
participation in the decision-making process, and
provision of written reasons t0 show that Aboriginal
concerns were considered and to reveal the impact
they had on the decision. This list is neither exhaus-
tive, nor mandatory for every case. The government
may wish to adopt dispute resolution procedures like
mediation or administrative regimes with impartial
decision-makers in complex or difficult cases.

Between fhese two extremes of the spectrum
just described, will lie other situations. Every case
must be approached individually. Each must also be
approached flexibly, since the level of consultation
required may change as the process goes on and new
information comes to light. The controlling ques-
tion in all situations is what is required to maintain
the honour of the Crown and to effect reconcilia-
tion between the Crown and the Aboriginal peoples
with respect to the interests at stake. Pending settle-
ment, the Crown is bound by its honour 1o balance
societal and Aboriginal interests in making deci-
sions that may affect Aboriginal ¢laims. The Crown

de titre est peu solide, le droit ancestral limité ou
le risque d’atteinte faible. Dans ces cas, les seules
obligations qui pourraient incomber 2 la Couronne
seraient d’aviser les intéressés, de leur communiquer
des renseignements et de discuter avec eux des ques-
tions soulevées par suite de Iavis. La [TRADUCTION]
« “consultation”, dans son sens le moins techni-
que, s'entend de V'action de se parler dans le but de
se comprendre les uns les antres »: T. Isaac et A.
Knox, « The Crown’s Duty to Consult Aboriginal
People » (2003), 41 Alta. L. Rev. 49, p. 61.

A Tlautre extrémité du continuum on trouve les
cas ob la revendication repose sur une preuve A pre-
miere vue solide, o le droit et Iatteinte potentielle
sont d’une haute importance pout les Autochtones et
ot le risque de préjudice non indemnisable est élevé.
Dans de tels cas, il peut savérer nécessaire de tenir
une consultation approfondie en vue de trouver une
solution provisoire acceptable. Quoique les exigen-
ces précises puissent varier selon les circonstances,
la consultation requise & cette étape pourrait com-
porter la possibilité de présenter des observations,
Ja participation officielle 3 la prise de décisions et
la présentation de motifs montrant que les préoccu-
pations des Autochtones ont été prises en compie
et précisant quelie a été l'incidence de ces préoccu-
pations sur la décision. Cette liste nest pas exhaus-
tive et ne doit pas nécessairement &tre suivie dans
chaque cas. Dans les affaires complexes ou diffici-
les, le gouvernement peut décider de recourir & un
mécanisme de réglement des différends comme la
médiation ou un régime administratif metiant en
scene des décideurs impartiaux. '

Entre les deux extrémités du continuum déerit
précédemment, on rencontrera Jdrautres situations.
1 faut procéder au cas par cas. 1l faut également
faire preuve de souplesse, car le degré de consulta-
tion nécessaire peut varier & mesure que e déroule
le processus et que de nouveaux renseignements
sont mis au jour. La question décisive dans toutes
Jes situations consiste 2 déterminer ce qui est néces-
saire pour préserver I'honneur de la Couronne et
pour concilier les intéréts de la Couronne et Ceux
des Autochtones. Tant que la question mwest pas
réglée, le principe de I’honneur de la Couronne
commande que celle-ci mette en. balance les
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may be required to make decisions in the face of
disagreement as to the adequacy of its response to
Aboriginal concerns. Balance and compromise will
then be necessary.

Meaningful consultation may oblige the Crown
to make changes to its proposed action based
on information obtained through consultations.
The New Zealand Ministry of Justice’s Guide for
Consultation with Méori (1997) provides insight (at
pp- 21 and 31}:

Consultation is not just a process of exchanging informa-
tion. It also entails testing and being prepared to amend
policy proposals in the light of information received,
and providing feedback. Consultation therefore becomes
a process which should ensure both parties are better
informed. ...

... genuine copsultation -means & process that in-
volves ...

+  gathering information to test policy proposals

+  putting forward proposals that are not yet final-
ised

«  seeking Miori opinion on those proposals

+  informing Miori of all relevant information upon
which those proposals are based

»  not promoting but listening with an open mind to
what Miori have to say

+  being prepared to alter the original proposal

+  providing feedback both during the consultation
process and after the decision-process.

When the consultation process suggests amend-
mient of Crown policy, we arrive at the stage of
accommodation. Thus the effect of good faith con-
sultation may be to reveal a duty to accommodate.
Where a strong prima facie case exists for the claim,

intéréts de la société et ceux des peuples.autochtones
Torsqu'elle prend des décisions susceptibles d'entrai-
ner des répercussions sur les revendications autoch-
tones. Elle peut étre appelée & prendre des décisions
en cas de désaccord quant au caractére suffisant des
mesures qu'elle adopte en réponse aux préoccupa-
tions exprimées par les Autochtones. Une attitude de
pondération et de compromis s'impose alors.

A 1a suite de consultations véritables, la Couronne
pourrait étre amenée & modifier la mesure envisa-
gée en fonction des renseignements obtenus lors des
consultations. Le Guide for Consultation with Méori
(1997) du ministére de la Justice de la Nouvelle-
7&iande fournit des indications sur la question (aux
p. 21 et 31):

[TRADUCTION] La consultation n'est pas seulement un
simple mécanisme d’échange de renseignements. Elle
comporte également des mises & I'épreuve et la modifi-
cation éventuelle des énoncés de politique compte tenu
des renseignements obtenus ainsi que la rétroaction. Elie
devient donc un processus grice auquel les deux parties
sont mieux informées . . .

... de véritables consultations s'entendent dun pro-
cessus qui consiste . . .

+ 3 recucillir des Tenseignements pour meitre 2
I'éprenve les énoncés de politique;

» & proposer des énoncés qui ne sont pas encore
arrétés définitivement;

« 3 chercher A obtenir T'opinion des Mioris sur ces
énonces;

«  hinformer les Mioris de tous les renseignements
pertinents sur lesguels reposent ces énonceés;

»  hécouter avec un esprit ouvert ce que les Méoris
ont & dire sans avoir & en faire la promotion;

e & &tre prét 2 modifier Pénoncé original;

» 3 fournir une rétroaction tant au cours de la con-
sultation qu'aprés 1a prise de décision.

il ressort des consultations gue des modifica-
tions 2 la politique de la Couronne s'imposent, il
faut alors passer i I'étape de Paccommodement. Des
consultations menées de bonne foi peuvent donc
faire naitre Tobligation d’accommoder. Lorsque la
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and the consequences of the government’s proposed
decision may adversely affect it in a significant way,
addressing the Aboriginal concerns may require
taking steps to avoid irreparable harm or 10 mini-
mize the effects of infringement, pending final reso-
Jution of the underlying claim. Accommodation is
achieved through consultation, as this Court recog-
nized in R. v. Marshall, [1999] 3 S.C.R. 533, at para.
22: % . . the process of accommodation of the treaty
right may best be resolved by consultation and nego-
tiation™

This process does not give Aboriginal groups &
veto over what can be done with land pending final
proof of the claim. The Aboriginal “consent” spoken
of in Delgamuukw is appropriatc only in cases of
established ‘rights, and then by no means in every
case. Rather, what is required is a process of balanc-
ing interests, of give and take.

This flows from the meaning of “accommodate™
The terms “accommodate” and “accommodation”
have been defined as to “adapt, harmonize, recon-
cile” . . . “an adjustment or adaptation to suit a spe-
cial or different purpose . .. a convenient arrange-
ment; a settlement or compromise”™: Concise Oxford
Dictionary of Current English (9th ed. 1995), atp. 9.
The accommodation that may result from pre-proof
consultation is just this — seeking compromise in an
attempt to harmonize conflicting interests and move
further down the path of reconciliation. A commit-
ment to the process does not require a duty to agree.
But it does require good faith efforts to understand
each other’s concerns and move to address them.

The Court’s decisions confirm this vision of
accommodation. The Court in Sparrow raised

revendication repose sur une preuve  premicre vue
solide et que la décision que le gouvernement entend
prendre risque de porter atteinte de maniére appré-
ciable aux droits visés par la revendication, I'obli-
gation d’accommodement pourrait exiger T'adoption
de mesures pour éviter un préjudice irréparable ou
pour réduire au minimum les conséquences de Lat-
teinte jusquan réglement définitif de la revendica-
tion sous-jacente, Laccommodement est le fruit des
consultations, comme la Cour I'a reconnu dans R. ¢.
Marshall, [1999] 3 R.C.S. 533, par. 22 : «. .. il est
préférable de réaliser la prise en compte du droit issu
du traité par des consultations et par la négociation ».

Ce processus ne donne pas aux groupes autoch-
tones un droit de veto sur les mesures susceptibles
d’étre prises & I'égard des terres en cause en atien-
dant que 1a revendication soit établie de facon défi-
nitive. Le « consentement » dont il est question dans
Delgamuukw west nécessaire que lorsque les droits
invoqués ont été établis, et méme Ia pas dans tous les
cas. Ce qu'il faut au contraire, c’est plutdt un proces-
sus de mise en balance des intéréts, de concessions
mutuelles.

Cette conclusion découle du sens des termes
« accommoder » et « accommodement », définis
respectivement * ainsi: « Accommoder gqe. a.
Ladapter 2, la mettre en correspondance avec quel-
que chose . . . » et « Action, résultat de Yaction d’ac-
commoder (ou de s'accommoder); moyen employe
en vue de cette action. [...] Action de (se) mettre
ou fait d’étre en accord avec quelqu’un; réglement
4 Pamiable, transaction » (Trésor de la langue fran-
caise, 1. 1, 1971, p. 391 et 388). Laccommodement
susceptible de résulter de consultations menées
avant D'établissement du bien-fondé de la revendi-
cation correspond exactement a cela: la recherche
d’un compromis dans le but d’harmoniser des inté-
18ts opposés et de continuer dans la voie de la récon-
ciliation. L'engagement 2 suivre le processus n'em-
porte pas I'obligation de se metire d’accord, mais
exige de chaque partic qu'elle sefforce de bonne
fot & comprendre les préoccupations de I'autre et a
v répondre.

“La jurisprudence de la Cour confirme cette con-
ception d’accommodement. Dans Sparrow, la Cour
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the concept of accommodation, stressing the
need to balance competing societal interests with
Aboriginal and treaty rights. In R. v. Sioui, [1990]
1 S.C.R. 1025, at p. 1072, the Court stated that the
Crown bears the burden of proving that its occu-
pancy of lands “cannot be accommodated to rea-
sonable exercise of the Hurons’ rights”. And in R,
v. Cé¢é, [1996] 3 S.C.R. 139, at para. 81, the Court
spoke of whether restrictions on Aboriginal rights
“can be accommodated with the Crown’s special
fiduciary relationship with First Nations”. Balance
and compromise are inherent in the notion of rec-
onciliation. Where accommodation is required in
makirig decisions that may adversely affect as yet
unproven Aboriginal rights and title claims, the
Crown must balance Aboriginal concerns reason-
ably with the potential impact of the decision on
the asserted right or title and with other societal
interests. ‘

It is open to governments to set up regula-
tory schemes to address the procedural require-
ments appropriate to different problems at differ-
ent stages, thereby strengthening the reconciliation
process and reducing recourse to the courts. As
noted in R. v. Adams, [1996] 3 S.C.R. 101, at para.
54, the government “may not simply adopt an
unstructured discretionary administrative regime
which risks infringing aboriginal rights in a sub-~
stantial number of applications in the absence of
some explicit guidance”. It should be observed
that, since October 2002, British Columbia has
had a Provincial Policy for Consultation with First
Nations to direct the terms of provincial minis-
tries” and agencies’ operational guidelines. Such a
policy, while falling short of a regulatory scheme,
may guard against unstructured discretion and pro-
vide a guide for decision-makers.

a évoqué .cette notion, insistant sur la nécessité
d’établir un équilibre entre des intéréts sociétaux
opposés et les droits ancestraux et issus de traités
des Autochtones. Dans R. c. Sioui, 19901 1 R.C.S.
1025, p. 1072, la Cour a affirmé qu’il incombe a
la Couronne de prouver que son occupation des
terres « ne peut s’accommoder de I'exercice raison-
nable des droits des Hurons », Et, dans R, ¢. Cété,
[1996] 3 R.C.S. 139, par. 81, 1a Cour s’est demandé
si les restrictions imposées aux droits ancestraux
« [¢taient] conciliable[s] avec les rapports spé-
ciaux de fiduciaire de I'Etat 4 I'égard des premie-
res nations ». La mise en équilibre et le compromis
font partie intégrante de la notion de conciliation.
Lorsque I'accommodement est nécessaire a Poc-
casion d’une décision susceptible d’avoir un effet
préjudiciable sur des revendications de droits et de
titre ancestraux non encore prouvées, la Couronne
doit €tablir un équilibre raisonnable entre les pré-
occupations des Autochtones, d’une part, et I'inci-
dence potentielle de la décision sur le droit ou titre
revendiqué et les autres intéréts sociétaux, d’autre
part.

11 est loisible aux gouvernements de mettre en
place des régimes de réglementation fixant les
exigences procédurales applicables aux diffé-
rents problémes survenant i différentes étapes, ot
ainsi de renforcer le processus de conciliation et
réduire le recours aux tribunaux. Comme il a été
mentionn€ dans R. c. Adams, [1996] 3 R.C.S. 101,
par. 54, le gouvernement « ne peut pas se contenter
d’établir un régime administratif fondé sur I'exer-
cice d’un pouvoir discrétionnaire non structuré et
qui, en I'absence d’indications explicites, risque
de porter atteinte aux droits ancestraux dans un
nombre considérable de cas ». Il convient de sou-
ligner que, dépuis octobre 2002, la Colombie-
Britannique dispose d’une politique provinciale de
consultation des Premiéres nations établissant les
modalités d’application des lignes directrices opé-
rationnelles des ministéres et organismes provin-
ciaux. Méme si elle ne constitue pas un régime de
réglementation, une telle politique peut néanmoins
prévenir l'exercice d'un pouvoir discrétionnaire
non strocturé et servir de guide aux décideurs,
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E. Do Third Parties Owe a Duty to Consult and
Accommodate?

The Court of Appeal found that Weyerhaeuser,
the forestry contractor holding TEL. 39, owed the
Haida people a duty to consult and accommodate.
With respect, I cannot agree.

It is suggested (per Lambert J.A.) that a third
party’s obligation to consult Aboriginal peoples
may arise from the ability of the third party to rely
on justification as a defence against infringement.
However, the duty to consult and accommodate, as
discussed above, flows from the Crown’s assumption
of sovereignty over lands and resources formerly held
by the Aboriginal group. This theory provides no
support for an obligation on third parties to consult
or accommodate. The Crown alone remains legally
responsible for the consequences of its actions and
interactions with third parties, that affect Aboriginal
interests. The Crown may delegate procedural
aspects of consultation to industry proponents seck-
ing a particular development; this is not infrequently

"done in environmental assessments. Similarly, -the
terms of T.FL. 39 mandated Weyerhaeuser to spec-
ify measures that it would take to identify and con-
sult with “aboriginal people claiming an aboriginal
interest in or to the area” (Tree Farm Licence No.
39, Haida Tree Farm Licence, para. 2.09(g)(ii).
However, the ultimate legal responsibility for con-
sultation and accommodation rests with the Crown.
The honour of the Crown cannot be delegated.

It is also suggested (per Lambert J.A.) that third
parties might have a duty to consult and accommo-
date on the basis of the trust law doctrine of “know-
ing receipt”. However, as discussed above, while the
Crown's fiduciary obligations and its duty to con-
sult and accommodate share roots in the principle
that the Crown’s honour is engaged in its relation-
ship with Aboriginal peoples, the duty to consult is
distinet from the fiduciary duty that is owed in rela-
tion to particular cognizable Aboriginal interests.

E. Les tiers ont-ils Uobligation de consulter et
d’accommoder?

La Cour d’appel a conclu que Weyerhaeuser, I'en-
treprise forestitre détenant la CFF 39, avait l'obli-
gation de consulter les Haida et de trouver des
accommodements & leurs préoccupations. En toute
déférence, je ne puis souscrire & cette conclusion.

1l 2 été dit (le juge Lambert de la Cour d’ap-
pel) quun tiers peut étre temu de consulter les
Autochtones concernés du fait qu'il a la faculté, en
cas de violation des droits de ces derniers, de plai-
der en défense que l'atteinte est justifiée. Comme
nous I'avons vu, cependant, I'obligation de consul-
ter et d’accommoder découle de la proclamation
de la souveraineié de la Couronne sur des terres et
ressources autrefois détenues par le groupe autoch-
tone concerné. Cette théorie ne permet pas de con-
clure que les tiers ont I'obligation de consulter ou
d’accommoder. La Couronne demeure seule léga-
lement responsable des conséquences de ses actes
et de ses rapports avec des tiers qui ont une inci-
dence sur des intéréts autochtones. Elle peut délé-
guer certains aspects procéduraux de la consultation
2 des acteurs industriels qui proposent des activités
d’exploitation; cela nest pas rare en matitre d’éva-
luations environnementales. Ainsi, Ia CFF 39 obli-
geait Weyerhaeuser 3 préciser les mesures qu'elle
entendait prendre pour identifier et consulter les
[TRADUCTION] « Autochtones qui revendiquaient
un intérét ancestral dans la région » (CFF 39, CFF
haida, paragraphe 2.09g)(ii)). Cependant, la respon-

sabilité juridique en ce qui a trait & la consultation et '

3 Yaccommodement incombe en dernier ressort a la
Couronne. Le respect du principe de 'honneur de la
Couronne ne peut étre délégué.

Il a également été avancé (le juge Lambert de la
Cour d’appel) que les tiers pourraient &tre assujet-
tis & P'obligation de consuiter ct d’accommoder par
Peffet de la doctrine du droit des fiducies appelée
« réception en connaissance de cause ». Cependant,
comme nous I'avons vu, méme si les obligations de
fidociaire de 1a Couronne et son obligation de con-
sulter et d’accommoder découlent toutes du principe
qite Phonneur de la Couronne est en jeu dans ses
rapports avec les peuples autochtones, Pobligation de
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As noted earlier, the Court cautioned in Wewaykum
against assuming that a general trust or fiduciary
obligation governs all aspects of relations between
the Crown and Aboriginal peoples. Furthermore,
this Court in Guerin v. The Queen, [1984) 2 S.CR.
335, made it clear that the “trust-like” relationship
between the Crown and Aboriginal peoples isnot a
true “trust”, noting that “[f}he law of trusts is ahighly
developed, specialized branch of the law” (p. 386).
There is no reason to graft the doctrine of know-
ing receipt onto the special relationship between the
Crown and Aboriginal peoples. It is also question-
able whether businesses acting on licence from the
Crown can be analogized to persons who knowingly
turn trust funds to their own ends.

Finally, it is suggested (per Finch C.1.B.C.) that
third parties should be held to the duty in order to
provide an effective remedy. The first difficulty
with this suggestion is that remedies do not dictate
liability. Once liability is found, the question of
remedy arises. But the remedy tail cannot wag the
liability dog. We cannot sue a rich person, simply
because the person has deep pockets or can provide
a desired result. The second problem is that it is not
clear that the government lacks sufficient remedies
to achieve meaningful consultation and accommeo-
dation, In this case, Part 10 of TEL. 39 provided
that the Ministry of Forests could vary any permit
granted to Weyerhaeuser to be consistent with a
court’s determination of Aboriginal rights or title.
The government may also require Weyerhaeuser 1@
amend its management plan if the Chief Forester
considers that interference with an Aboriginal
right has rendered the management plan inade-
quate (para. 2.38(d)). Finally, the government can
control by legislation, as it did when it introduced
the Forestry Revitalization Act, 8.B.C. 2003, c. 17,
which claws back 20 percent of all licensees’ har-
vesting rights, in part to make land available for
Aboriginal peoples. The government’s legislative
authority over provincial natural resources gives it

consulter est différente de I'obligation de fiduciaire
qui existe & Pégard de certains intéréts autochtones
reconnus. Comme il a été indiqué plus ¢, la Cour
a souligné, dans Wewaykum, quil fallait se garder
de supposer l'existence d’une obligation générale
de fiduciaire régissant tous les aspects des rapports
entre la Couronne et les peuples autochtones. En
outre, dans Guerin ¢. La Reine, [1984] 2 R.C.S. 335,
]a Cour a clairement dit que la relation « semblable
4 une fiducie » qui existe entre la Couronne et les
peuples autochtones n’est pas une vraie « fiducie »,
faisant observer que « [{je droit des fiducies consti-
tue un domaine juridique trés perfectionné et spé-
cialisé » (p. 386). Il n’y a aucune raison d’introduire
la doctrine de la réception en connaissance de cause
dans la relation spéciale qui existe entre la Couronne
et les peuples autochtones. 1i nest pas certain non
plus qu’une entreprise en vertu d’une concession de
la Couronne puisse &tre assimilée & une personne
qui, en toute connaissance de cause, divertit & son
profit des fonds en fiducie.

Enfin, il a été affirmé (e juge Finch, juge en chef
de 1a C.-B.) que, pour qu’il soit possible d’accorder
une réparation efficace, il faudrait considérer que
les tiers sont tenus & I'obligation. La premiere diffi-
culté que comporte cetie affirmation réside dans le
fait que la réparation ne détermine pas la responsa-
bilité. Ce n’est quune fois la question de la respon-
sabilité tranchée que se souleve la question de la
réparation. Il ne faut pas metire la charrue (la répa-
ration) devant les beeufs (la responsabilité). Nous
1n¢ PoUvONSs POULSUIVIE UNE PErsonne riche simple-
ment parce qu'elle a de I'argent plein les poches ou
que cela permet d’obtenir le résultat souhaité. La
seconde difficulié est qu’il n'est pas certain que le
gouvernement ne dispose pas de mécanismes suf-
fisants pour procéder a des mesures de consulta-
tion et d’accommodement utiles. En I’espece, la
partie 10 de la CFF 39 prévoit que le ministre des
Foréts peut modifier toute concession accordée a
Weyerhaeuser pour la rendre conforme aux déci-
sions des tribunaux relativement aux droits on
titres ancestraux. Le gouvernement peut également
exiger de Weyerhaeuser quelle modific son plan
d’aménagement si le chef des services forestiers
le considere inadéquat du fait qu’il porte atteinte
4 un droit ancestral (paragraphe 2.38d)). Enfin, le
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a powerful tool with which fo respond to its legal
obligations. This, with respect, renders questiona-
ble the statement by Finch C.J.B.C. that the gov-
ernment “has no capacity to allocate any part of
that timber to the Haida without Weyerhaeuser’s
consent or co-operation” ((2002), 5B.C.LR. (4th)
33, at para. 119). Failure to hold Weyerhacuser to
a duty to consult and accommodate does not make
the remedy “hollow or illusory™.

The fact that third parties are under no duty to
consult or accommodate Aboriginal concerns does
not mean that they can never be liable to Aboriginal
peoples. If they act negligently in circumstances
where they owe Aboriginal peoples a duty of care, or
if they breach coniracts with Aboriginal peoples or
deal with them dishonestly, they may be held legally
liable. But they cannot be held liable for failing 1o
discharge the Crown’s duty to consult and accom-

"modate.

F. The Province's Duty

The Province of British Columbia argues that any
duty to consult or accommodate rests solely with the
federal government. I cannot accept this argument.

The Province’s argument rests on s. 109 of the
Constitution Act, 1867, which provides that “[alll
Lands, Mines, Minerals, and Royalties belonging
to the several Provinces of Canada . . . at the Union

. shall belong to the several Provinces” The
Province argues that this gives it exclusive right
to the land at issue. This right, it argues, capnot
be limited by the protection for Aboriginal rights
found in s. 35 of the Constitution Act, 1982. To do

gouvernement peut exercer son autorité sur la ques-
tion par voie 1égislative, comme il I'a fait en édic-
tant la Forestry Revitalization Act, $.B.C. 2003, ch.
17, qui permet de récupérer 20 pour. 100 du droit
de coupe des titulaires de concession, en partie
pour mettre des terres  la disposition des peuples
autochtones, De par son pouvoir de 1égiférer sur les
ressources naturelles de la province, le gouverne-
ment provincial dispose d’un outil puissant pour
s’acquitter de ses obligations Iégales, situation qui
met en doute Uaffirmation du juge en chef Finch de
la C.-B. qu’il [TRADUCTION] « ne peut allouer une
partie de ce bois d’eeuvre aux Haida sans le con-
sentement ou la collaboration de Weyerhaeuser »
((2002), 5 BCLR. (4th) 33, par. 119). Le fait de
ne pas imposer & Weyerhaeuser I'obligation de con-
sulter et d’accommoder ne rend pas la réparation
[TRADUCTION] « futile ou illusoire ».

Le fait que les tiers n'ajent aucune obligation de
consulter les peuples autochtones ou de trouver des
accommodements 2 leurs préoccupations ne signifie
pas au’ils ne peuvent jamais étre tenus responsables
envers ceux-ci. $'ils font preuve de négligence dans
des circonstances oi ils ont une obligation de dili-
gence envers les peuples autochtones, ou s’ils ne res-
pectent pas les contrats conclus avec les Autochtones
ou traitent avec eux d’une manicre malhonnéte,
ils peuvent &tre tenus légalement responsables.
Cependant, les tiers ne peuvent étre jugés responsa-
bles de ne pas avoir rempli I'obligation de consulter
et d’accommoder qui incombe 2 la Couronne.

E.  Lobligation de la provinée

La province dela Colombie-Britannique soutient
que Tobligation de consulter ou d’accommoder, si
elle existe, incombe uniquement au gouvernement
fédéral. Je ne peux accepter cet argument.

Largument de la province repose sur Part. 109
de 1a Loi constitutionnelle de 1867, qui dispose que
« [floutes les terres, mines, minéraux et réserves
royales appartenant aux différentes provinces du
Canada [.. ] lors de 'union [.. ] appartiendront
aux différentes provinces.» Selon la province,
cette disposition Iui confére des droits exclusifs
sur les terres en question. Ce droit, affirme-t-elle,
ne peut &tre limité par la protection accordée aux
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Neutral citation: 2004 SCC 74.
File No.: 29146.
2004: March 24; 2004: November 18,

Present: McLachlin C.J. and Major, Bastarache, Binnie,
LeBel, Deschamps and Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMEBIA

Crown — Honour of Crown — Duty to consult and
accommodate Aboriginal peoples — Whether Crown
has duty to consult and accommodate Aboriginal peo-
ples prior to making decisions that might adversely
affect their as yet unproven Aboriginal rights and. title
claims — If so, whether consultation and accommo-
dation engaged in by Province prior to issuing project
approval ceriificate was adequate to satisfy honour of
Crown.

Since 1994, a mining company has sought permission
from the British Columbia government to re-open an old
mine. The Taku River Tlingit First Nation (“TRTFN™),
which participated in the environmental assessment pro-
cess engaged in by the Province under the Environmental
Assessment Act, objected to the company’s plan to build
aroad through a portion of the TRTFN’s traditional ter-
ritery. The Province granted the project approval certifi-
cate in 1998, The TRTFN brought a petition to quash
the decision on grounds based on administrative law and
on its Aboriginal rights and title. The chambers judge
concluded that the decision makers had not been suffi-
ciently careful during the final months of the assessment
process to ensure that they had effectively addressed the
substance of the TRTFN's concerns. She set aside the
decision and directed a reconsideration. The majority of
the Court of Appeal upheld the decision, finding that the
Province had failed to meet its duty to consult with and
accommodate the TRTFN.

Held: The appeal should be allowed.

The Crown’s duty to consult and accommodate
Aboriginal peoples, even prior to proof of asserted
Aboriginal rights and title, is grounded in the principle of
the honour of the Crown, which derives from the Crown's
assertion of sovereignty in the face of prior Aboriginal
occupation, The Crown’s honour cannot be interpreted

Référence nentre ;: 2004 CSC 74,
N° du greffe : 29146.
2004 : 24 mars; 2004 : 18 novembre.

Présents : La juge en chef McLachlin et les juges Major,
Bastarache, Binnie, LeBel, Deschamps et Fish.

EN APPEL DE LA COUR D’APPEL DE LA
COLOMBIE-BRITANNIQUE

Couronne — Honneur de la Couronne — Obliga-
tion de consulter les peuples autochtones et de trouver
des accommodements & leurs préoceupations — La
Couronne a-t-elle lobligation de consulter les peu-
ples autochtones et de trouver des accommodements
& leurs préoccupations avant de prendre une décision
susceptible d’avoir un effet préjudiciable sur des reven-
dications de droiis et titres ancestraux non encore prou-
vées? — Dans l'affirmative, les mesures de consultation
et d’accommodement adoptées par la province avant de
délivrer le certificat d’approbation de projet étaient-elles
suffisantes pour préserver Vhonneur de la Couronne?

Depuis 1994, une entreprise d’exploitation minitre
demande au gouvernement de la Colombie-Britannique
Pautorisation de rouvrir une vieille mine. La Premidre
nation Tlingit de Takn River (« PNTTR »), qui a par-
ticipé & I'évaluation environnementale effectuée par la
province conformément i I'Environmental Assessment
Act, g'est opposée au prajet de 'entreprise de construire
une route sur une partie de son territoire traditionnel. La
province a octroyé le certificat d’approbation de projet'en
1998. Invoquant des moyens fondé€s sur le droit adminis-
tratif et sur son titre et ses droits ancestraux, la PNTTR
a présenté une demande visant 2 faire annuler la déci-
sion. La juge en son cabinet a conclu que les décideurs
navaient fait preuve de suffisamment de prudence durant
les derniers mois de I'évaluation afin de s’assurer qu'ils
avaient bien répondu & Pessentiel des préoccupations
de la PNTTR. Elle a annulé la décision et a ordonné le
réexamen de la demande. La majorité de la Cour d"appel a
confirmé la décision, concluant que la province ne s’¢tait
pas acquittée de son obligation de consulter la PNTTR et
de trouver des accommodements aux préoccupations de
cette derniére, :

Arrét : Le pourvoi est accueilli.

L'obligation de la Couronne de consulter les peuples
autochtones et, §'il y a liew, de trouver des accommode-
ments & leurs préoccupations, méme avant que 'existence
des droits et titre ancestraux revendiqués n'ait été éta-
blie, repose sur le principe de ’honneur de la Couronne,
qui découle de Tlaffirmation de la souveraineté de la
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narrowly or technically, but must be given full effect in
order to promote the process of reconciliation mandated
by s. 35(1) of the Constitution Act, 1982. The duty to
consult varies with the circumstances. It arises when a
Crown actor has knowledge, real or constructive, of the
potential existence of the Aboriginal right or title and
contemplates conduct that might adversely affect it. This
in turn may lead to a duty to accommodate Aboriginal
concerns. Responsiveness is a key requirement of both
consultation and accommodation. The scope of the duty
to consult is proportionate to a preliminary assessment
of the strength of the case supporting the existence of
the right or title, and to the seriousness of the potentially
adverse effect upon the right or title claimed.

The Crown’s obligation to consult the TRTFN was
engaged in this case. The Province was aware of the
TRTEN's title and rights claims and knew that the deci-
sion to reopen the mine had the potential to adversely
affect the substance of the TRTFN’s claims. The
TRTFN's claim is relatively strong, supported by a prima
Jacie case, as attested to by its inclusion in the Province’s
treaty negotiation process. While the proposed road
is to occupy only a small portion of the territory over
which the TRTFN asserts title, the potential for negative
derivative impacts on the TRTFN’s claims is high. On
the spectrum of consultation required by the honour of
the Crown, the TRTFN was entitled to more than mini-
mum consultation under the circumstances, and to a level
of responsiveness to its concerns that can be character-
ized as accommodation. It is impossible, however, to pro-
vide a prospective checklist of the level of consulitation
required.

In this case, the process engaged in by the Province
under the Environmental Assessment Act fulfilled the
requirements of its duty to consult and accommodate.
The TRTFN was part of the Project Committee, par-
ticipating fully in the environmental review process.
Its views were put before the decision makers, and the
final project approval contained measures designed to
address both its immediate and its long-term concerns.
The Province was not under a duty to reach agreement
with the TRTFN, and its failure to do so did not breach
the obligations of good faith that it owed the TRTFN.
Finally, it is expected thai, throughout the permit-
ting, approval and licensing process, as well as in the

Couronne face & T'occupation antérieure des terres par
les peuples autochtones. Le principe de ’honneur de la
Couronne ne peut recevoir une interprétation étroite ou
formaliste. Au contraire, il convient de Ini donner plein
effet afin de promouvoir le processus de conciliation
prescrit par le par. 35(1} de la Loi constitutionnelle de
1982, L'cbligation de consulter varie selon les circons-
tances. Elle nait lorsqu’un représentant de la Couronne a
connaissance, concrétement ou par imputation, de I'exis-
tence potentielle d’un droit ou titre ancestral et envisage
des mesures susceptibles d'avoir un effet préjudiciable
sur ce droit ou ce titre. Cette obligation peut, & son tour,
donner leu i Fobligation de trouver des accommode-
ments aux préoccupations des Autochtones. La volonté
de répondre aux préoccupations est un élément clé tant
& I'étape de la consultation qu'a celle de I'accommode-
ment. L'étendue de Fobligation de consultation dépend
de TI'évaluation préliminaire de la solidit€ de la preuve
étayant l'existence du droit ou du titre revendiqué, et de
la gravité des effets préjudiciables potentiels sur le droit
ou titre.

En 'espéce, la Couronne avait I'obligation de consul-
ter la PNTTR. La province était au courant des revendi-
cations de titre et de droits de la PNTTR et elle savait que
la décision de rouvrir la mine pouvait avoir un effet pré-
judiciable sur le fond de ses revendications. Les reven-
dications de la PNTTR sont relativement solides et a
premiére vue fondées, comme le démontre le fait qu'elles
ont €té acceptées en vue de la négociation d’un traité. La
route proposée n"occupe quune petite partie du territoire
sur lequel la PNTTR revendique un titre; toutefois, le
risque de conséquences négatives sur les revendications
est €levé. En ce qui concerne le niveau de consultation
que requiert le principe de 'honneur de la Couronne, la
PNTTR avait droit 4 davantage que le minimum pres-
crit dans les circonstances et elle avait le droit de s’atten-
dre & une velonté de répondre 4 ses préoccupations qui
puisse &tre qualifiée d’accommodement. Il est cependant
impossible de déterminer A I"avance le nivean de consul-
tation requis.

En I'espéce, la province s'est acquittée de son obliga-
tion de consultation et d’accommodement en engageant
le processus prévu A I'Environmenial Assessment Act. La
PNTTR faisait partie du comité d’examen du projet et
elle a participé & part entigre & I'examen environnemen-
tal. Ses vues ont €té exposées aux décideurs et le certi-
ficat d’approbatior du projet final contenait des mesures
visant 3 répondre & ses préoccupations, 4 court comme
a long terme, La province mavait pas l'obligation de se
mettre d’accord avec la PNTTR et le fait qu'elle n'y soit
pas parvenue ne constitue pas un manguement a son obli-
gation d’agir de bonne foi avec la PNTTR. Enfin, on s’at-
tend & ce que, a chacune des étapes (permis, licences et

-
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development of a land use strategy, the Crown will con-
tinue to fulfill its honourable duty to consult and, if
appropriate, accommodate the TRTEN,
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The Chief Justice [2004] 3 S.CR.

2000 BCSC 1001). She also found in the TRTFN’s
favour on administrative law grounds. She set
aside the decision to issue the Project Approval
Certificate and directed a reconsideration, for
which she later issued directions.

The majority of the British Columbia Court of

"Appeal dismissed the Province’s appeal, finding

(per Rowles J.A.) that the Province had failed to

meet its duty to consult with and accommodate |

the TRTFN ((2002), 98 B.C.L.R. (3d) 16, 2002
BCCA 59). Southin J.A., dissenting, would have
found that the consultation undertaken was ade-
quate on the facts. Both the majority and the dis-
sent appear to conclude that the decision complied
with administrative law principles. The Province
has appealed to this Court, arguing that no duty to
consult exists outside common law administrative
principles, prior to proof of an Aboriginal claim. If
such a duty does exist, the Province argues, it was
met on the facts of this case.

L Analysis

In Haida Nation v. British Columbia (Minister of
Forests), [2004] 3 S.C.R. 511, 2004 SCC 73, heard
concurrently with this case, this Court has con-
firmed the existence of the Crown’s duty to consult
and, where indicated, to accommodate Aboriginal
peoples prior to proof of rights or title claims. The
Crown’s obligation to consult the TRTFN was
engaged in this case. The Province was aware of
the TRTEN’s claims through its involvement in the
treaty negotiation process, and knew that the deci-
sion to reopen the Tulsequah Chief Mine had the
potential to adversely affect the substance of the
TRTFN’s claims.

préoccupations de la PNTTR ((2000), 77 B.C.L.R.
(3d) 310, 2000 BCSC 1001). La juge a également
donné raison & la PNTTR en ce qui concerne les
moyens fondés sur le droit administratif. Elle a
annulé la décision accordant le certificat d’appro-
bation du projet et elle a ordonné le réexamen de
la demande de permis, réexamen & I'égard duquel
elle a plus tard donné des directives.

La majorité de la Cour d’appel de la Colombie-
Britannmique (sous la plume de la juge Rowles) a
rejeté I'appel de la province, concluant que celle-ci
ne g'était pas acquittée de son obligation de con-
sulter la PNTTR et de trouver des accommode-
ments aux préoccupations de celle-ci ((2002), 98
B.C.L.R. (3d} 16, 2002 BCCA 59). Dissidente, la
juge Southin était d’avis que la consultation avait
été adéquate au vu des faits. Tant les juges majori-
taires que la juge dissidente semblent conclure que
1a décision était-conforme aux principes du droit
administratif. La province s’est pourvue devant la
Cour, faisant valoir que, sauf application des prin-
cipes du droit administratif prévus par la common
law, il n’existe pas d’obligation de consultation,
tant qu'une revendication de droits ancestraux n’a
pas été établie. Elle ajoute que, si une telle obliga-
tion existe, les faits démontrent qu'elle a &té res-
pectée en I'espéce.

I, Analyse

Dans Taffaire Nation halda c. Colombie-
Britannique (Ministre des Foréts), [2004] 3R.C.S.
511, 2004 CSC 73, entendue en méme temps que le
présent pourvoi, 1a Cour a confirmé existence de
I'obligation de la Couronne de consulter les peu-
ples autochtones et, s'il y a lieu, de trouver des
accommodements aux préoccupations de ceux-ci
méme avant que n’ait été tranchée une revendica-
tion de droits ou de titre. En P'esp&ce, la Couronne
avait Pobligation de consulier la PNTTR. La pro-
vince était au courant des revendications en raison
de la participation de la PNTTR au processus de
négociation de traités, et elle savait que la déci-
sion de rouvrir la mine Tulsequah Chief pouvait
avoir un effet préjudiciable sur le fond des revendi-
cations de la PNTTR.
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On the principles discussed in Haida, these
facts mean that the honour of the Crown placed the
Province under a duty to consult with the TRTEN in
making the decision to reopen the Tulsequah Chief
Mine. In this case, the process engaged in by the
Province under the Environmmental Assessment Act
fulfilled the requirements of its duty. The TRTFN
was part of the Project Committee, participating
fully in the environmental review process. It was
disappoinicd when, after three and a half years,
the review was concluded at the direction of the
Environmental Assessment Office. However, its
views were put before the Ministers, and the final
project approval contained measures designed to
address both its immediate and long-term con-
cerns. The Province was under a duty to consult.
It did so, and proceeded to make accommodations.
The Province was not under a duty to reach agree-
ment with the TRTFN, and its failure to do so did
not breach the obligations of good faith that it owed
the TRTEFN.

A. Did the Province Have a Duty to Consult and
if Indicated Accommodate the TRTFN?

The Province argues that, before the determi-
nation of rights through litigation or conclusion of
a treaty, it owes only a common law “duty of fair
dealing” to Aboriginal peoples whose claims may
be affected by government decisions, It argues
that a duty to consult could arise after rights have
been determined, through what it terms a “justi-
ficatory fiduciary duty”. Alternatively, it submits,
a fiduciary duty may arise where the Crown has
nndertaken to act only in the best interests of an
Aboriginal people. The Province submits that it
owes the TRTEN no duty outside of these specific
situations. ‘

The Province’s submissions present an impov-
erished vision of the honour of the Crown and all

Selon les principes analysés dans Haida, il res-
sort de ces faits que honneur de la Couronne
commandait que celle-ci consulte la PNTTR avant
de décider de rouvrir la mine Tulsequah Chief. En
Pespice, la province s’est acquiltée de son obliga-
tion en engageant le processus prévu a 'Environ-
mental Assesstnent Act, La PNTTR faisait partie
du comité d’examen du projet et elle a participé
& part entidre 4 I'examen environnemental. Elle
a été dégue, trois ans et demi plus tard, de voir
celui-ci prendre fin sur ordre du Bureau des éva-
luations environnementales. Ses vues ont toutefois
été exposées aux ministres et le certificat d’appro-
bation du projet final contenait des mesures visant
a répondre & ses préoccupations, & court comme 4
long terme. La province avait I'obligation de con-
sulter. Elle I'a fait et elle a pris des mesures d’ac-
commodement & I'égard des préoccupations expri-
mées. Elle n’avait cependant pas 'obligation de se
mettre d’accord avec la PNTTR et le fait quelle
n’y soit pas parvenue ne constitue pas un mangue-
ment 4 son obligation d’agir de bonne foi avec Ia
PNTTR.

A. La province avait-elle I'obligation de con-
sulter la PNTTR et, s'il y a lieu, de trouver
des accommodements aux préoccupations de
cette derniére?

La province plaide que, tant que les droits n'ont
pas été fixés dans une décision, une procédure judi-
ciaire ou un traité, elle n’a que l'obligation, prévue
par la common law, de « négocier bonorablement »
avec les peuples autochtones dont les revendica-
tions risquent d'gtre touchées par les décisions
gouvernementales. Elle affirme que I'obligation de
consulter pourrait prendre naissance une fois les
droits établis, par U'effet de ce qu’elle appelle une
fTRADUCTION] « obligation fiduciaire de justifica-
tion ». Subsidiairement, elle soutient qu'une obli-
gation fiduciaire peut naitre lorsque la Couronne
s’engage a agir uniquement dans le meilleur intérét
d’un peuple autochtone. Elle prétend qu’en dehors
de ces situations précises elle n’a aucune obliga-
tion envers la PNTTR.

" Les prétentions de la province donnent une
vision étroite de I'honneur de la Couronne et de
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that it implies. As discussed in the companion case
of Haida, supra, the principle of the honour of the
Crown grounds the Crown’s duty to consult and if
indicated accommodate Aboriginal peoples, even
prior to proof of asserted Aboriginal rights and title.
The duty of honour derives from the Crown’s asser-
tion of sovereignty in the face of prior Aboriginal
occupation. It has been enshrined in s. 35(1) of
the Constitution Act, 1982, which recognizes and
affirms existing Aboriginal rights and titles. Section
35(1) has, as one of its purposes, negotiation of just
settlement of Aboriginal claims. In all its dealings
with Aboriginal peoples, the Crown must act hon-
ourably, in accordance with its historical and future
relationship with the Aboriginal peoples in question.
The Crown's honour cannot be interpreted narrowly
or technically, but must be given full effect in order
to promote the process of reconciliation mandated
by s. 35(1).

As discussed in Haida, what the honour of the
Crown requires varies with the circumstances. It
may require the Crown to consult with and accom-
modate Aboriginal peoples prior to taking decisions:
R. v. Sparrow, [1990] 1 S.C.R. 1075, atp. 1119; R. v.
Nikal, [1996] 1 S.C.R. 1013; R. v. Gladstone, [1996]
2 S.CR. 723; Delgamuukw v. British Columbia,
[1997]1 3 S.C.R. 1010, at para. 168. The obligation
to consult does not arise only upon proof of an
Aboriginal claim, in order to justify infringement.
That understanding of consultation would deny the
significance of the historical roots of the honour of
the Crown, and deprive it of its role in the reconcil-
iation process. Although determining the required
extent of consultation and accommodation before a
final settlement is challenging, it is essential to the
process mandated by s. 35(1). The duty to consult
arises when a Crown actor has knowledge, real or
constructive, of the potential existence of Aboriginal
rights or title and contemplates conduct that might
adversely affect them. This in turn may lead to a duty
to change government plans or policy to accommo-
date Aboriginal concerns. Responsiveness is a key

tout ce que ce principe implique. Comme il a été
expliqué dans larrét connexe Heaida, précité, I'obli-
gation de la Couronne de consulter les peuples
autochtones et, §'il y a lieu, de trouver des accom-
modements & leurs préoccupations, méme avant
que Yexistence des droits et titres ancestraux reven-
diqués mait &té établie, repose sur le principe de
T’honneur de la Couronne. L’obligation d’agir hono-
rablement découle de laffirmation de la souverai-
neté de la Couronne face & Foccupation antérieure
des terres par les peuples autochtones. Ce principe
a été consacré au par. 35(1) de la Loi constitution-
nelle de 1982, gui reconnait et confirme les droits et
titres ancestraux existants des peuples autochtones.
Un des objectifs visés par le par. 35(1) est la négo-
ciation de réglements équitables des revendications
antochtones. Dans toutes ses négociations avec les
Autochtones, 1a Couronne doit agir honorablement,
dans le respect de ses relations passées et futures
avec le peuple autochtone concerné. Le principe de
Phonneur de la Couronne ne peut recevoir une inter-
prétation étroite ou formaliste. Au contraire, il con-
vient de lui donner plein effet afin de promouvoir le
processus de conciliation prescrit par le par. 35(1).

Comme il a ét€ expliqué dans Hatda, les obliga-
tions requises pour que soit respecté le principe de
I'honneur de la Couronne varient selon les circons-
tances. La Couronne peut &tre tenue de consulter les
peuples antochtones et de trouver des accommode-
ments aux préoccupations de ceux-ci avant de pren-
dre des décisions : R. ¢. Sparrow, [1990] 1 RCS.
1075, p. 1119%; R. ¢. Nikal, [1996] 1 R.C.S. 1013; R.
¢. Gladstone, {1996] 2 R.C.S. 723; Delgamuukw c.
Colombie-Britannigue, [1997] 3 R.C.S. 1010, par.
168. Lobligation de consulter ne prend pas nais-
sance seulement lorsque la revendication antochtone
a été établie, pour justifier des violations. Une telle
interprétation de U'obligation de consultation nierait
I'importance des racines historiques de I’honneur
de la Couronne et empécherait ce principe de jouer
son role dans la conciliation. Déterminer, avant le
réglement définitif d’une revendication, I'ampleur
des mesures de consultation et d’accommodement
qui sont requises n'est pas une tiche facile, mais
il sagit d’un aspect essentiel du processus imposé
par le par. 35(1). Lobligation de consulter naft lors-
qu'un représentant de 1a Couronne a connaissance,
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requirement of both consultation and accommoda-
tion.

The federal government announced a compre-
hensive land claims policy in 1981, under which
Aboriginal land claims were to be negotiated. The
TRTFN submitted its land claim to the Minister of
Indian Affairs in 1983. The claim was accepted for
negotiation in 1984, based on the TRTEN's tradi-
tional use and occupancy of the land. No negotia-
tion ever took place under the federal policy; how-
ever, the TRTFN later began negotiation of its land
claim under the treaty process established by the
B.C. Treaty Commission in 1993. As of 1999, the
TRTFN had signed a Protocol Agreement and a
Framework Agreement, and was working towards
an Agreement in Principle. The Province clearly had
knowledge of the TRTFN's title and rights claims.

When Redfern applied for project approval, in
its efforts to reopen the Tulsequah Chief Mine, it
was apparent that the decision could adversely affect
the TRTFIN’s asserted rights and title. The TRTFN
claim Aboriginal title over a large portion of north-
western British Columbia, including the territory
covered by the access road considered during the
approval process. It also claims Aboriginal hunt-
ing, fishing, gathering, and other traditional land use
activity rights which stood to be affected by a road
through an area in which these rights are exercised.
The conternplated decision thus had the potential to
impact adversely the rights and title asserted by the
TRTEFN.

concrétement ou par imputation, de l'existence
potentielle d’un titre ou de droits ancestraux et envi-
sage des mesures susceptibles d’avoir un effet pré-
judiciable sur ces droits ou ce titre. Cette obligation
pourrait également obliger le gouvernement 4 modi-
fier ses plans ou politiques afin de trouver des accom-
modements aux préoccupations des Autochtones.
La volonté de répondre anx préoccupations est un
élément clé tant A I'étape de la consultation qu’a celle
de 'accommodement.

En 1981, le gouvernement fédéral a annoncé
la mise en place d’'une politique de réglement des
revendications territoriales globales devant régir la
négociation des revendications terriforiales autoch-
tones. En 1983, Ia PNTTR a présenté sa revendica-
tion territoriale au ministre des Affaires indiennes.
Cette revendication a été acceptée pour négocia-
tion en 1984, sur le fondement de Puiilisation et
de Toccupation traditionnelles des terres par la
PNTTR. Il n’y a eu aucune négociation en vertu de
la politique fédérale. Cependant, la PNTTR a par
la suite entamé la négociation de sa revendication
territoriale dans le cadre du processus de conclu-
sion de traités établi par la Commission des trai-
tés de la Colombie-Britannique en 1993. En 1999,
la PNTTR avait déja signé un protocole d’entente et
un accord-cadre et elle négociait un accord de prin-
cipe. 1l est clair que la province connaissait l'exis-
tence des revendications de titre et de droits de la
PNTTR.

Lorsque Redfern a présenté sa demande d’ap-
probation du projet visant la réouverture de la mine
Tulsequah Chief, il était évident que la décision pou-
vait avoir un effet préjudiciable sur les dioits et le
titre revendiqués par Ja PNTTR. Celle-ci revendique
le titre ancestral sur une grande partie du nord-ouest
de la Colombie-Britannigue, territoire qui comprend
le secteur ot passerait Ja route d’accés étudiée durant
le processus d'approbation. La PNTTR revendigue
également des droits ancestraux de chasse, de péche,
de cueillette et d'utilisation des terres pour d’autres
activités traditionnelles, qui risqueraient d’&tre tou-
chés si une route traversait cette région. La mesure
envisagée était donc susceptible d’avoir un effet pré-
judiciable sur les droits et le titre revendiqués par la
PNTTR.
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The Province was aware of the claims, and con-
templated a decision with the potential to affect the
TRTFN’s asserted rights and title negatively. It fol-
lows that the honour of the Crown required it to
consult and if indicated accommodate the TRTFN
in making the decision whether to grant project
approval to Redfern, and on what terms.

B. What Was the Scope and Extent of the
Province’s Duty to Consult and Accommodate
the TRTFN?

The scope of the duty to consult is “proportion-
ate to a preliminary assessment of the strength of
the case supporting the existence of the right or title,
and to the seriousness of the potentially adverse
effect upon the right or title claimed” (Haida, supra,
at para.-39). It will vary with the circumstances, but
always requires meaningful, good faith consultation
and willingness on the part of the Crown to make
changes based on information that emerges during
the process.

There is sufficient evidence to conclude that the
TRTEN have prima facie Aboriginal rights and title
over at least some of the area that they claim. Their
land claim underwent an extensive validation pro-
cess in order to be accepted into the federal land
claims policy in 1984. The Department of Indian
Affairs hired a researcher to report on the claim, and
her report was reviewed at several stages before the
Minister validated the claim based on the TRTFN’s

"traditional use and occupancy of the land and

resources in guestion. In oxder to participate in treaty
negotiations under the B.C. Treaty Commission, the
TRTEN were required to file a statement of intent
setting out their asserted territory and the basis
for their claim. An Aboriginal group need not be
accepted into the treaty process for the Crown’s
duty to consult to apply to them. Nonetheless, the
TRTFN’s claim was accepted for negotiation on
the basis of a preliminary decision as to its validity.
In contrast to the Haida case, the courts below did

La province était au courant des revendications
et envisageait de prendre unc décision suscepti-
ble d’avoir un effet préjudiciable sur les droits et le
titre revendiqués par la PNTTR. Lhonneur de 1a
Couronne commandait donc que celle-ci consulte la
PNTTR et, au besoin, guelle prenne des mesures
d’accommodement & 1'égard des préoccupations de
cette derniére avant de décider d’approuver le projet
de Redfern et de fixer les conditions dont son appro-
bation doit &tre assortie.

B. Quelle est l'étendue de lobligation de la pro-
vince de consulter la PNTTR et de trouver des
accommodements aux préoccupations de celle-
ci?

Létendue del'obligation de consultation « dépend
deI'évaluation préliminaire de la solidité de la preuve
étayant I'existence du droit ou du titre revendiqué,
et de la gravité des effets préjudiciables potentiels
sur le droit ou le titre » (Haida, précité, par. 39).
L’obligation varie selon les circonstances, mais elte
requiert dans tous les cas que la Couronne consulte
véritablement et de bonne foi les Autochtones con-
cernés et qu'elle soit disposée & modifier ses plans &
la lumigre des données recueillies au cours du pro-
cessus.

La preuve permet de conclure que, & premiére
vue, la PNTTR détient un titre et des droits ances-
traux sur au moins une partic de la région reven-
diquée, Sa revendication territoriale a été soumise
4 une procédure exhaustive de validation avant
d’étre jugée recevable dans le processus fédéral de
réglement des revendications territoriales en 1984.
Le ministére des Affaires indiennes a engagé une
chercheuse pour préparer un rapport sur les reven-
dications de la PNTTR, rapport qui a été examiné
4 différentes étapes avant que le ministre déclare la
revendication valide, sur le fondement de I'utilisa-
tion et de loccupation traditionnelles par la PNTTR
des terres et des ressources en question. Pour parti-
ciper aux négociations de traités sous I'égide de la
Commission des traités de la Colombie-Britannique,
la PNTTR a dii produire une déclaration d’intention
précisant les territoires revendiqués et le fondement
de sa demande. Il n’est pas nécessaire qu'un groupe
autochtone soit admis 2 participer au processus de
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not engage in a detailed preliminary assessment of
the various aspects of the TRTFN’s claims, which
are broad in scope. However, acceptance of its title
claim for negotiation establishes a prima facie case
in support of its Aboriginal rights and title.

The potentially adverse effect of the Ministers’
decision on the TRTFN’s claims appears to be rel-
atively serious. The chambers judge found that all
of the experts who prepared reports for the review
recognized the TRTFN’s reliance on its sysiem of
land use to support its domestic economy and its
social and cultural life (para. 70). The proposed
access road was only 160 km long, a geograph-
jcally small intrusion on the 32,000-km* area
claimed by the TRTFN. However, experts reported
that the proposed road would pass through an area
critical to the TRTFN’s domestic economy: see,
for example, Dewhirst Report (R.R., vol. L, at pp.
175, 187, 190 and 200) and Staples Addendum
Report (A.R., vol. IV, at pp. 595-600, 604-5 and
629). The TRTFN was also concerned that the
road could act as a magnet for future development.
The proposed road could therefore have an impact
on the TRTEN’s continued ability to exercise its
Aboriginal rights and alter the landscape to which
it laid claim.

In summary, the TRTFN’s claim is relatively
strong, supported by a prima facie case, as attested
1o by its acceptance into the treaty negotiation pro-
cess. The proposed road is to occupy only a small
portion of the territory over which the TRTFN
asserts title; however, the potential for negative
derivative impacts on the TRTFN's claims is high.
On the spectrum of consultation required by the
honour of the Crown, the TRTEN was entitled to
more than the minimum receipt of notice, disclosure
of information, and ensuing discussion. While it is

négociation de traités pour que la Couronne ait l'obli-
gation de le consulter. Néanmoins, la revendication
de la PNTTR a été acceptée en vie de Ia négociation
d’un traité, par suite d’'une décision préliminaire sur
sa validité. A Tinverse de Paffaire Haidg, les juridic-
tions inféricures n’ont pas en Pespéce procédé a une
évaluation préliminaire détaillée des divers aspects
des revendications de la PNTTR, revendications
qui ont une large portée. Toutefois, 'acceptation de
leur revendication de titre en vue de la négociation
d’un traité constitue une preuve prima facie du bien-
fondé de leurs revendications d’un titre et de droits
ancestraux.

Leffet négatif que la décision des ministres
risque d’avoir sur les revendications de la PNTTR
semble relativement grave. La juge en son cabinet
a conclu que tous les experts ayant préparé un rap-
port pour I'examen de la proposition ont reconnu
gue la PNTTR dépendait de son régime d’utilisa-
tion du territoire pour soutenir son économie ainst
que la vie sociale et culturelle de sa communauté
(par. 70). La route d’accés proposée ne compte que
160 kilomatres et ne représente donc qu'une faible
proportion des 32 000 kilom&tres carrés revendi-
qués par la PNTTR. Cependant, les experts ont
signalé que cette route traverserait une zone criti-
que pour 'économie de Ja PNTTR : voir, par exem-
ple, le rapport Dewhirst (d.i., vol. I, p. 175, 187, 190
et 200) et 'addenda du rapport Staples (d.a., vol.
LV, p. 595-600, 604-605 et 629). La PNTTR craint
également que la route n'attire d’autres projets. La
route proposée pourrait donc avoir une incidence
sur sa capacité de continuer d’exercer ses droits
ancestraux et pourrait modifier le territoire qui est
revendiqué.

En résumé, les revendications de la PNTTR sont
relativement solides et & premiére vue fondées,
comme le démontre le fait quelles ont été accep-
tées en vue de la négociation d'un traité. La route
proposée moccupe qu’une petite partie du terrifoire
sur lequel la PNTTR revendique un titre; toutefois,
le risque de conséquences négatives sur les reven-
dications est €levé. En ce qui concerne le niveau
de consultation que requiert le principe de I'hon-
fieur de la Couronne, la PNTTR avait droit 4 davan-
tage que le minimum prescrit, & savoir un avis, la
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impossible to provide a prospective checklist of the
level of consultation required, it is apparent that
the TRTEN was entitled to something significantly
deeper than minimum consultation under the cir-
cumstances, and to a level of responsiveness to ifs
concerns that can be characterized as accommoda-
tion.

C. Did the Crown Fulfill its Duty to Consult and
Accommodate the TRTFN?

The process of granting project approval to
Redfern took three and a half years, and was con-
ductedlargely under the Environmental Assessmeint
Act. As discussed above, the Act sets outl a process
of information gathering and consultation. The Act
requires that Aboriginal peoples whose traditional
territory includes the site of a reviewable project
be invited to participate on a project committes.

The question is whether this duty was fulfitied
in this case. A useful framework of events up to
August 1st, 2000 is provided by Southin J.A. at para.
28 of her dissent in this case at the Court of Appeal.
Members of the TRTFN were invited to participate
in the Project Committee to coordinate review of the
project proposal in November 1994 and were given
the original two-volume submission for review and
comment: Southin J.A., at para. 39. They partici-
pated fully as Project Committee members, with
the exception of a period of time from February to

' August of 1995, when they opted out of the process,

wishing instead to address the issue through treaty
talks and development of a land use policy.

The Final Project Report Specifications {“Spec-
ifications”) detail a number of meetings between
the TRTFN, review -agency staff and company
representatives in TRTFN communities prior to
February 1996: Southin J.A., at para. 41. Redfern
and TRTFN met directly several times between
June 1993 and February 1995 to discuss Redfern’s
exploration activities and TRTFN’s concerns
and information requirements. Redfern also con-
tracted an independent consultant fo conduct

communication dinformation et la tenue de dis-
cussions en conséquence. Bien qu'il soit impossible
de déterminer & Uavance le niveau de consultation
requis, il est clair que, dans les circonstances, la
PNTTR avait le droit de s'attendre a des consulta-
tions plus poussées que le strict niinimum ¢t i une
volonté de répondre 2 ses préoccupations qui puisse
&tre qualifiée d’accommodetnent. '

C. La Couronne s'est-elle acquittée envers la
PNTTR de son obligation de consultation et
d’accommodement? ‘

Le processus d’approbation du projet de Redfern
a duré trois ans et demi et a dans une large mesure
été mené en vertu de Y Environmental Assessment
Act. Comme il a été expliqué précédemment, la
Loi prévoit un processus de collecte d’informa-
tion et de consultation. Selon la Loi, les peuples
antochtones dont l¢ territoire traditionnel abrite le
chantier d’un projet assujetti  la procédure d’exa-
men doivent étre invités A faire partic du comité
d’examen du projet.

Il s'agit en lespece de décidér si cette obliga-
tion a &té respectée. Au par. 28 de ses motifs dis-
sidents dans Ja présente affaire, la juge Southin de
1a Cour d’appel décrit utilement les événements jus-
gu'au 1% aofit 2000, En novembre 1994, la PNTTR
a été invitée A faire partie du comité chargé de coor-
donner I'exdmen du projet et s'est vu remettre pour
examen et commentaires la demande originale qui
comportait deux volumes : la juge Southin, par. 39.
Elle a participé & part entiére en tant que membre
du comité d’examen du projet, sauf de février aofit
1995, o1 elle a choisi de se retirer, préférant se con-
centrer sur les pourparlers au sujet du traité et I'éla-
boration d’une politique d'utilisation du territoire.

Les spécifications du rapport de projet final
(« spécifications ») précisent le nombre de réunions
qui ont e lieu, avant février 1996, entre la PNTTR,
le personnel de I'agence d'examen et des représen-
tants de lentreprise dans les communautés de la
PNTTR : la juge Southin, par. 41. De juin 1993 a
février 1995, Redfern et 1a PNTTR se sont rencon-
trées plusicurs fois pour discuter des activités d’ex-
ploration de Redfern ainsi que des inquiétudes et des
demandes d’information de la PNTTR. Redfern a
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Rio Tinto Alcan Inc. and British Cohumbia
Hydro and Power Authority Appellants

w.
Carrier Sekani Tribal Council Respondent
and

Attorney General of Canada, Attorney
General of Ontario, Attorney General

of British Columbia, Attorney General

of Alberta, British Columbia Utilities
Commission, Mikisew Cree First Nation,
Moosomin First Nation, Nunavut Tunngavik
Inc., Nlaka’pamux Nation Tribal Council,
Okanagan Nation Alliance, Upper Nicola
Indian Band, Lakes Division of the
Secwepemc Nation, Assembly of First Nations,
Standing Buffalo Dakota First Nation, First
Nations Summit, Duncan’s First Nation,
Horse Lake First Nation, Independent Power
Producexs Association of British Columbia,
Enbridge Pipelines Inc. and TransCanada
Keystone Pipeline GP Ltd. Interveners

INDEXED AS: R10 TINTO ALCAN INC. v. CARRIER
SEKANI TRIBAL COUNCIL

2010 SCC 43
File No.: 33132,
2010; May 21; 2010: October 28.

Present: McLachlin C.J. and Binnie, LeBel, Deschamps,
Fish, Abella, Charron, Rothstein and Cromwell JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Constitutional law — Honour of the Crown —- Ab-
original peoples — Aboriginal rights — Right 1o consul-
tation — British Columbia authorized project altering
timing and flow af water in area claimed by First Nations

Rio Tinto Alcan Inc. et British Columbia
Hydro and Power Authority Appelantes

C.
Conseil tribal Carrier Sekani Intimé
el

Procureur général du Canada, procureur
général de ’Ontario, procurenr général

de la Colombie-Britannique, procureur
général de PAlberta, British Columbia
Utilities Commission, Premiére nation crie
Mikisew, Premiére nation de Moosomin,
Nunavut Tunngavik Inc., Conseil tribal de
]a nation Nlaka’pamux, Alliance des nations
de ’Okanagan, Bande indienne d’Upper
Nicola, Division des Grands lacs de la nation
Secwepemc, Assemblée des Premiéres
Nations, Premigre nation Standing Buffalo
Dakota, Sommnet des Premiéres nations,
Premitre nation Duncan’s, Premiére nation
de Horse Lake, Independent Power Producers
Association of British Columbia, Enbridge
Pipelines Inc. et TransCanada Keystone
Pipeline GP Ltd. Intervenants

REPERTORIF : R10 TINTO ALCAN IncC. ¢. CONSEIL
TRIBAL CARRIER SEKANI

2010 CSC 43
NO du greffe : 33132.
2010 : 21 mai; 2010 : 28 octobre.

Présents : Lajuge en chef McLachlin et les juges Binnie,
LeBel, Deschamps, Fish, Abella, Charron, Rothstein et
Cromwell,

EN APPEL DE LA COUR I’APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit constitutionnel — Honneur de la Couronne —
Peuples autochiones — Droits ancestraux — Droit & la
consultation — La Colombie-Britannique a autorisé la
construction d’un ouvrage modifiant le débit d'un cours
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without consulting affected First Nations — Thereafter,
provincial hydro and power authority sought British
Columbia Utilities Commission’s approval of agreement
to purchase power generated by project from private
producer — Duty to consult arises when Crown knows
of potential Aboriginal claim or right and contemplates
conduct that may adversely affect it — Whether Com-
mission reasonably declined to consider adequacy of
consultation in context of assessing whether agreement
is in public interest — Whether duty to consult arose —
What constitutes “adverse effect” — Constitution Act,
1982, 5. 35 — Utilities Commission Act, R.S.B.C. 1996,
c. 473, 5. 71

Administrative law — Boards and rribunals — Juris-
diction — British Columbia authorized project alter-
ing timing and flow of water in area claimed by First
Nations without consulting affected First Nations —
Thereafter, provincial hydro and power authority sought
British Columbia Utilities Commission’s approval of
agreement to purchase power generated by project from
private producer -— Commission empowered to decide
questions of law and to determine whether agreement is
in public interest — Whether Commission had jurisdic-
tion to discharge Crown’s constitutional obligation to
consult — Whether Commission had jurisdiction to con-
sider adequacy of consultation — If so, whether it was
required to consider adequacy of consultation in deter-
mining whether agreement is in public interest — Con-
stitution Act, 1982, 5. 35 — Untilities Commission Act,
R.S.B.C. 1996, ¢. 473, 5. 71,

In the 1950s, the government of British Columbia
authorized the building of a dam and reservoir which
altered the amount and timing of water flows in the
Nechako River, The First Nations claim the Nechako
Valley as their ancestral homeland, and the right to fish
in the Nechako River, but, pursuant to the practice at the
time, they were not consulted about the dam project.

Since 1961, excess power generated by the dam
has been sold by Alcan to BC Hydro under Energy
Purchnse Agreements (“EPAs”™) which commit Alcan
to supplying and BC Hydro to purchasing excess elec-
tricity. The government of British Columbia sought the

d’eau dans un territoire revendiqué par des Autochiones
sans consulter au préalable les Premigres nations tou-
chées — La socidté d’Etat provinciale d’hydroélectri-
cité a ensuite demandé & la British Columbia Utilities
Commission d'approuver un contrat d’achat intervenu
avec un producteur d'électricité privé — Lobligation de
consulter nait lorsque la Couronne a connaissance de
Vexistence éventuelle d’une revendication autochione
ou d’un droit ancestral et guelle envisage une mesure
susceptible d’avoir un effet défavorable sur cette reve-
dication ou ce droit — La Commission a-t-elle agi rai-
sonnablement en refusant de se pencher sur le caractére
adéguat de la consultation alors qu'elle était appelée
& déterminer si le contrat servait lintérét public? —
L'obligation de consulter a-t-elle pris naissance? — Que
faut-il entendre par « effet défavorable »? — Loi consti-
tutionnelle de 1982, art. 35 — Utilities Commission Act,
R.S.B.C. 1996, ch. 473, art. 71.

Droit administratif — Organismes et tribunaux admi-
nistratifs — Compétence — La Colombie-Britannique a
antorisé la construction d'un ouvrage modifiant le débit
d'un cours d’ean dans un territoire revendiqué par des
Autochtones sans consulter au préalable les Premiéres
nations touchées — La société d’Erat provinciale d’hy-
droélectricité a ensuite demandé & la British Columbia
Utilities Commission d'approuver un contrat d’achat
intervenu avec un producteur d'électricité privé — La
Commission avait le pouvoir de trancher des questions
de droit et de décider si un contrar était dans l'intérét
public — Avait-elle compétence pour s'acquitter de
obligation de la Couronne de consulter? — Avait-elle
le pouvoir de se pencher sur le caractére adéquat de la
consultation? — Dans Uaffirmative, lui incombait-il de
se pencher sur le caractére adéquat de la consultation
pour décider si le contrat servait | "intérét public? — Loi
constitutionnelle de 1982, art. 35 — Utilities Commis-
sion Act, R.5.B.C. 1996, ch. 473, art. 71,

Dans les années 1950, le gouvernement de la
Colombie-Britannique a autorisé la construction d’un
barrage et d'un réservoir qui ont modifié les débits
d’eau dans la rividre Nechako. Les Premidres nations
prétendent que la vallée de la Nechako fait partie de
leurs terres ancestrales et elles revendiquent le droit de
pécher dans la riviére Nechako, mais comme ce n'était
pas l'usage & I'époque, elles n'ont pas été consultées
relativement au barrage projeté.

Depuis 1961, Alcan vend les surplus d'électriciié du
barrage 3 BC Hydro au moyen de contrats d’achat d’élec-
tricité (« CAE ») dans lesquels elle s’engage a vendre
Idlectricité excédentaire, et BC Hydro & I'acheter. Le
gouvernement de la Colombie-Britannique a demandé
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Commission’s approval of the 2007 EPA. The First
Nations asserted that the 2007 EPA should be subject to
consultation under s. 35 of the Constitution Act, 1982,

The Commission accepted that it had the power to
consider the adequacy of consultation with Aboriginal
groups, but found that the consultation issue could not
arise because the 2007 EPA would not adversely affect
any Aboriginal interest, The British Columbia Court of
Appeal reversed the Commission’s orders and remitted
the case to the Commission for evidence and argument
on whether a duty to consult the First Nations exists
and, if so, whether it had been met. Alcan and BC
Hydro appealed.

Held: The appeal should be allowed and the decision
of the British Columbia Utilities Commission approv-
ing the 2007 EPA. should be confirmed,

The Commission did not act unreasonably in approv-
ing the 2007 EPA. Governments have a duty to consult
with Aboriginal groups when making decisions which
may adversely impact lands and resources to which
Aboriginal peoples lay claim. The duty to consult is
grounded in the honour of the Crown and is a corollary
of the Crown’s abligation to achieve the just settlement
of Aboriginal claims through the treaty process. While
the treaty claims process is ongoing, there is an implied
duty to consult with Aboriginal claimants on matters
that may adversely affect their treaty and Aboriginal
rights, and to accommodate those interests in the spirit
of reconciliation. The duty has both a legal and a con-
stitutional character, and is prospective, fastening on
rights yet to be proven. The nature of the duty and the
remedy for its breach vary with the situation.

The duty to consult arises when the Crown has
knowledge, real or constructive, of the potential exist-
ence of the Aboriginal right or title and contemplates
conduct that might adversely affect it. This test can
be broken down into three elements. First, the Crown
must have real or constructive knowledge of a poten-
tial Aboriginal claim or right. While the existence of
a potential claim is essential, proof that the claim will
succeed is not. Second, there must be Crown conduct
or a Crown decision. In accordance with the generous,
purposive approach that must be brought to the duty to
consult, the required decision or conduct is not con-
fined to government exercise of statutory powers or to
decisions or conduct which have an immediate impact

A la Commission d’approuver le CAE de 2007. Les
Premiéres nations ont fait valoir que ce dernier devait
faire Pobjet d’une consultation suivant Part. 35 de la Loi
constitutionnelle de 1982,

La Commission a reconnu avoir le pouvoir d’exami-
ner le caractére adéquat de la consultation des groupes
autochtones, mais elle a conciu que la question de la
consultation ne pouvait se poser étant donné que le CAE
de 2007 n’allait pas avoir d’effet préjudiciable sur quel-
que intérét autechtone. La Cour d’appel de la Colombie-
Britannique a annulé ses ordonnances et lui a renvoyé
I’affaire pour qu'elle entende preuve et arguments sur la
question de savoir §'il existait ou non une obligation de
consulter les Premiéres nations et, dans ’affirmative, si
elle avait été respectée. Alcan et BC Hydro ont interjeté

appel.

Arrét: Le pourvoi est accueilli, et 1a décision de la
British Columbia Utilities Commission approuvant le
CAE de 2007 est confirmée.

La Commission n'a pas agi de manidre déraisonna-
ble en approuvant le CAE de 2007, Un gouvernement a
I'obligation de consulter les peuples autochtones avant de
prendre des décisions susceptibles d’avoir un effet préju-
diciable sur les terres et les ressources revendiquées par
eux. L'obligation de consulter s'origine de I"honneur de
la Couronne et ¢’est un corollaire de celle d’arriver 4 un
réglement équitable des revendications autochtones au
terme du processus de négociation de traités. Lorsque ce
processus est en cours, la Couronne a I'obligation tacite
de consulter les demandeurs autochtones sur ce qui est
susceptible d’avoir un effet préjudiciable sur leurs droits
issus de traités et leurs droits ancestraux, et de trouver
des mesures d’accommodement dans un esprit de conci-
liation, L'obligation revét un caractére 2 la fois juridique
et constitutionnel. Elle est de nature prospective et prend
apput sur des droits dont I'existence reste A prouver. La
nature de P'obligation et le recours pour manquement i
celle-ci varient en fonction de la situation.

L'obligation de consulter prend naissance lorsque Ia
Couronne a connaissance, concrétement ou par imputa-
tion, de I'existence potentielle du droit ou titre ancestral
revendiqué et qu'elle envisage une mesure susceptible
d’avoir un effet préjudiciable sur celui-ci. Cette condition
comporte trois éléments. Premiérement, la Couronne
doit avoir connaissance, concrétement ou par imputa-
tion, de I'existence possibie d’une revendication autoch-
tone ou d’un droit ancestral. L'existence possible d'une
revendication est essenticlle, mais il n’est pas nécessaire
de prouver que la revendication cornaitra une issue favo-
rable. Deuxi@mement, il doit y avoir une mesure ou une
décision de la Couronne. Conformément & l'approche
généreuse et téléologique que commande 1'obligation de
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on lands and resources. The duty to consult extends
to “strategic, higher level decisions” that may have an
impact on Aboriginal claims and rights, Third, there
must be a possibility that the Crown conduct may affect
the Aboriginal claim or right. The claimant must show
a causal relationship between the proposed govern-
ment conduct or decision and a potential for adverse
impacts on pending Aboriginal claims or rights. Past
wrongs, speculative impacts, and adverse effects on a
First Nation’s future negotiating position will not suf-
fice. Moreover, the duty to consult is confined to the
adverse impacts flowing from the current government
conduct or decision, not to larger adverse impacts of
the project of which it is a part. Where the resource
has long since been altered and the present government
conduct or decision does not have any further impact on
the resource, the issue is not consultation, but negotia-
tion about compensation.

Tribunals are confined to the powers conferred on
them by their constituent legislation, and the role of par-
ticular tribunals in relation to consultation depends on the
duties and powers the legislature has conferred on them.
The legislature may choose to delegate the duty to consult
to a tribunal, and it may empower the tribunal to deter-
mine whether adequate consultation has taken place.

The power to engage in consultation itself, as distinct
from the jurisdiction to determine whether a duty to
consult exists, cannot be inferred from the mere power
to consider questions of law. Consultation itself is not a
question of law; it is a distirct, often complex, consti-
tutional process and, in certain circumstances, a right
involving facts, law, policy, and compromise. The tribu-
nal seeking to engage in consultation must be expressly
or impliedly empowered to do so and its enabling stat-
ute must give it the necessary remedial powers.

The duty to consult is a constitutional duty invok-
ing the honour of the Crown. 1t must be met. If the tri-
bunal structure set up by the legislature is incapable
of dealing with a decision’s potential adverse impacts
on Aboriginal interests, then the Aboriginal peoples
affected must seek appropriate remedies in the courts.
These remedies have proven time-consuming and
expensive, are often ineffective, and serve the interest
of no one.

consulter, ceite mesure ou cette décision ne s’entend pas
uniquement de Pexercice d'un pouvoir conféré par la loi
ni seulement d’une décision ou d’un-acte qui a un effet
immédiat sur des terres et des ressources. Lobligation
de consulter nait aussi d’une « décision stratégique prise
en haut lieu » qui est susceptible d’avoir un effet sur des
revendications autochtones et des droits ancesirauX.
Troisiemement, il doit &tre possible que la mesure de la
Couronne ait un effet sur une revendication autochtone
ou un droit ancestral. Le demandeur doit établir un lien
de causalité entre la mesure ou la décision envisagée par
le gouvernement et un effet préjudiciable éventuel sur une
revendication autochtone ou un droit ancestral. Un acte
fautif antérieur, une simple répercussion hypothétique
et un effet préjudiciable sur la position de négociation
ultérieure d’une Premidre nation ne suffisent pas. Aussi,
I’obligation de consulter ne vise que les effets préjudicia-
bles de la mesure oa de la décision actuelle du gouverne-
ment, 3 Vexclusion des effets préjudiciables globaux du
projet dont elle fait partie. Lorsque 1a ressource est trans-
formée depuis longtemps et que la mesure ou la décision
actuelle do gouvernement n'a plus aucune incidence sur
eile, il 0’y a pas lieu de consulter, mais de négocier une
indemnisation,

Un tribunal administratif doit s'en tenir & lexercice
des pouvoirs que 10i confére sa loi habilitante, et son role
en ce qui a trait i la consultation tient 3 ses obligations
et & ses attributions 1égales. Le 1égisiateur peut décider
de déléguer A un tribunal administratif Pobligation de la
Couronne de consulter, et il peut lui conférer le pouvoir
de décider si une consultation adéquate a eu lieu.

Le pouvoir de consulter, qui est distinct du pouvoir
de déterminer s'il existe une obligation de consulter, ne
peut &tre inféré du simple pouvoir d’examiner des ques-
tions de droit. La consultation comme telle nest pas une
question de droit. Il s’agit d’un processus constitutionnel
distinct, souvent complexe, et dans certaines circons-
tances, d’un droit mettant en jeu faits, droit, politique
et compromis. Le tribunal administratif désireux d’en-
treprendre une consultation doit y &tre expressément ou
tacitement autorisé, et sa loi habilitante doit lui conférer

la pouvoir de réparation nécessaire.

Liobligation de consulter est une obligation constitu-
tionnelle qui fait intervenir honneur de la Courcnne.
Elle doit &tre respectée. Si le régime administratif mis
en place par le législateur ne peut remédier aux éven-
tuels effets préjudiciables d'une décision sur des intéréts
autochtones, les Premidres nations touchées doivent alors
<adresser 3 une cour de justice pour obtenir la réparation
voulue. Lexpérience enseigne que la voie judiciaire est
longue, cofiteuse et souvent vaine et quelle ne sert Iinté-
rét de personne.
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In this case, the Commission had the power to con-
sider whether adequate consultation had taken place.
The Utilities Commission Act empowered it to decide
questions of law in the course of determining whether
an EPA is in the public interest, which implied a power
to decide constitutional issues properly before it, At the
time, it also required the Commission to consider “any
other factor that the commission considers relevant to
the public interest”, including the adequacy of consulta-
tion. This conclusion is not altered by the Administrative
Tribunals Act, which provides that a tribunal does not
have jurisdiction over any “constitutional question”,
since the application for reconsideration does not fall
within the narrow statutory definition of that term.,

The Legislature did not delegate the Crown’s duty to
consult to the Commission. The Commission’s power
to consider questions of law and matters relevant to the
public interest does not empower it to engage in consul-
tation because consultation is a distinct constitutional
process, not a question of law,

The Commission correctly accepted that it had the
power to consider the adequacy of consultation with
Aboriginal groups, and reasonably concluded that the
consultation issue could not arise because the 2007
EPA would not adversely affect any Aboriginal inter-
est. In this case, the Crown had knowledge of a poten-
tial Aboriginal claim or right and BC Hydro’s proposal
lo enter inlo an agreement to purchase electricity from
Alean is clearly proposed Crown conduct. However, the
2007 EPA would have neither physical impacts on the
Nechako River or the fishery nor organizational, policy
or managerial impacts that might adversely affect the
claims or rights of the First Nations. The failure to con-
sult on the initial project was an underlying infringe-
ment, and was not sufficient to trigger a duty to consult,
Charged with the duty to act in accordance with the
honour of Crown, BC Hydro’s representatives will nev-
ertheless be required to take into account and consult
as necessary with affected Aboriginal groups insofar as
any decisions taken in the future have the potential to
adversely affect them.
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The judgment of the Court was delivered by

(1] TuEe CHIEF JUSTICE — In the 1950s, the gov-
ernment of British Columbia authorized the build-

ing of the Kenney Dam in Northwest British

Columbia for the production of hydro power for
the smelting of aluminum, The dam and reser-
voir altered the water flows to the Nechako River,
which the Carrier Sekani Tribal Council (“CSTC™)
First Nations have since time immemorial used for
fishing and sustenance. This was done without con-
sulting with the CSTC First Nations. Now, the gov-
ernment of British Columbia seeks approval of a
contract for the sale of excess power from the dam
to British Columbia Hydro and Power Authority
(“BC Hydro™), a Crown corporation. The gques-
tion is whether the British Columbia Utilities
Commission (the “Commission™) is required to
consider the issue of consultation with the CSTC
First Nations in determining whether the sale is in
the public interest,

Peter W. Hutchins et David Kalmakoff, pour
I'intervenante ’Assemblée des Premidres Nations.

Argumentation écrite seulement par Mervin C,
Phillips, pour lintervenante la Premidre nation
Standing Buffalo Dakota.

Arthur C. Pape et Richard B. Salter, pour l'in-
tervenant le Sommet des Premidres nations.

Jay Nelson, pour les intervenantes la Premidre
nation Duncan’s et la Premigre nation de Horse
Lake,

Roy W. Millen, pour Pintervenante Independent
Power Producers Association of British Columbia.

Argumentation écrite sculement par Harry
C. G. Underwood, pour l'intervenante Enbridge
Pipelines Inc.

Argumentation écrite seulement par C. Kemm
Yates, c.r., pour intervenante TransCanada Key-
stone Pipeline GP Ltd.

Version frangaise du jugement de la Cour rendu
par ' '

[1]' LA JUGE EN CHEF — Dans les années 1950,
le gouvernement de la Colombie-Britannique a
autorisé la construction du barrage Kenney dans
le nord-ouest de la province en vue de la produc-
tion d'électricité destinée 3 I'alimentation d’une
aluminerie. Le barrage et le réservoir ont modifié
les débits d’ean dans la riviére Nechako, dont les
Premigres nations du Conseil tribal Carrier Sekani
{« CTCS ») tirent leur subsistance {notamment
grice 2 la péche) depuis des temps immémo-
riaux. Ces Premidres nations n’ont pas été consul-
tées avant la construction du complexe. Le gou-
vernement de Ja Colombie-Britannique demande
anjourd’hui I'approbation d’un contrat de vente des
surplus d'€lectricité produits par le barrage 3 une
société d’Etat, British Columbia Hydro and Power
Authority (« BC Hydro »). La Cour doit détermi-
ner si la British Columbia Utilities Commission (a
« Commission ») est tenue de se pencher sur la
question de la consultation des Premiéres nations
du CTCS pour déterminer si la vente sert I"intérét
public. C
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[21 InHaida Nationv. British Columbia (Minister
of Forests), 2004 SCC 73, [2004] 3 S.CR. 511,
this Court affirmed that governments have a duty
to consult with Aboriginal groups when making
decisions which may adversely impact lands and
resources to which Aboriginal peoples lay claim.
In the intervening years, government-Aboriginal
consultation has become an important part of the
resource development process in British Columbia
especially; much of the land and resources there
are subject to land claims negotiations. This case
raises the issues of what triggers a duty to consult,
and the place of government tribunals in consulta-
tion and the review of consultation. T would allow
the appeal, while affirming the duty of BC Hydro
to consult the CSTC First Nations on future devel-
opments that may adversely affect their claims and
rights.

1. Background

A. The Facts

[3] 1In the 1950s, Alcan (now Rio Tinto Alcan)
dammed the Nechako River in northwestern
British Columbia for the purposes of power devel-
opment in connection with aluminum production.
The project was one of huge magnitude. It diverted
water from the Nechako River into the Nechako
Reservoir, where a powerhouse was installed for
the production of electricity. After passing through
the turbines of the powerhouse, the water flowed to
the Kemano River and on to the Pacific Ocean to
the west. The dam affected the amount and timing
of water flows into the Nechako River to the east,
impacting fisheries on lands now claimed by the
CSTC First Nations. Alcan effected these water
diversions under Final Water Licence No. 102324
which gives Alcan use of the water on a permanent
basis.

[4] Alcan, the Province of British Columbia, and
Canada entered into a Settlement Agreement in

[2] Dans Varrét Nation Haida c. Colombie-
Britannique (Ministre des Foréts), 2004 CSC 73,
[2004] 3 R.C.S. 511, 1a Cour affirme qu'un gou-
vernement a I'obligation de consulter les peuples
antochtones avant de prendre des décisions suscep-
tibles d’avoir un effet préjudiciable sur les terres et
les ressources revendiquées par eux. Depuis lors, la
consultation des Autochtones par le gouvernement
constitue un volet important du processus d’exploi-
tation des ressources, spécialement en Colombie-
Britannique oll beaucoup de terres et de ressources
font 'objet de revendications territoriales. Le poni-
voi souléve les questions suivantes : d’oli nait I'obli-
gation de consulter et quel role joue un tribunal
administratif dans la consultation et le contrdle de
celle-ci? Je suis d’avis d’accueillir le pourvoi, tout
en confirmant Uobligation de BC Hydro de consul-
ter les Premiéres nations du CTCS sur les activi-
tés d’exploitation ultérieures susceptibles d’avoir un
effet préjudiciable sur leurs revendications et leurs
droits.

I. Contexte
A. Les faits

[3] Dans les années 1950, Alcan (aujourd’hui Rio
Tinto Alcan) a construit un barrage sur la riviére
Nechako dans le nord-ouest de la Colombie-
Britannique afin de produire de I'électricité des-
tinée 2 la fabrication d’aluminiom. Il s’agissait de
travaux colossaux. L’eau de la riviére Nechako a été
détournée dans le réservoir da méme nom, ol une
centrale a été construite pour y produire de I'élec-
tricité. Aprés étre passée dans les turbines de la
centrale, I'eau se déversait ensuite dans la riviére
Kemano, puis dans l'océan Pacifique & Pouest. Le
barrage a eu une incidence sur le débit de la riviere
Nechako a I'est, ce qui a eu des répercussions sur
les stocks de poissons dans les terres aujourd’hui
revendiquées par les Premigres nations du CTCS.
Alcan a effectué ces dérivations d'cau conformé-
ment au permis d’exploitation hydraulique perma-
nent n° 102324, qui lui accorde un droit perpétuel
d’utilisation de 'eau.

[4] En 1987, Alcan, la province de la Colombie-
Britannique et le Canada ont convenu de lachers
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1987 on the release of waters in order to protect
fish stocks. Canada was involved because fisheries,
whether seacoast-based or inland, fall within fed-
eral jurisdiction under s, 91(12) of the Constitution
Act, 1867. The 1987 agreement directs the release
of additional flows in July and August to protect
migrating salmon. In addition, a protocol has been
entered into between the Haisla Nation and Alcan
which regulates water flows to protect eulachon
spawning grounds.

[5]1 The electricity gencrated by the project has
been used over the years primarily for alominum
smelting. Since 1961, however, Alcan has sold its
excess power to BC Hydro, a Crown Corporation,
for use in the local area and later for transmission to
neighbouring communities. The Energy Purchase
Agreement (“EPA™) entered into in 2007, which is
the subject of this appeal is the latest in a series
of power sales from Alcan to BC Hydro. It com-
mits Alcan to supplying and BC Hydro to purchas-
ing excess electricity from the Kemano site until
2034. The 2007 EPA establishes a Joint QOperating
Committee to advise the parties on the administra-
tion of the EPA and the operation of the reservoir.

[6] The CSTC First Nations claim the Nechako
Valley as their ancestral homeland, and the right to
fish in the Nechako River. As was the practice at
the time, they were not consulted about the diver-
sion of the river effected by the 1950s dam project.
They assert, however, that the 2007 EPA for the
power generated by the project should be subject to
consultation. This, they say, is their constitutional
right under s. 35 of the Constitution Act, 1982, as
defined in Haida Nation.

B. The Commission Proceedings

[71 The 2007 EPA was subject to review before
the Commission. It was charged with determin-
ing whether the sale of electricity was in the public
interest under s. 71 of the Utilities Commission

d’eau pour protéger les stocks de poissons. Le
Canada était partie & I'accord, car les péches, des
cbtes de la mer ou de Iintérieur, relévent de la
compétence fédérale suivant le par. 91{12) de la
Loi constitutionnelle de 1867. L'accord de 1987
prévoit des lichers supplémentaires en juillet et en
aofit afin de protéger le saumon anadrome. De plus,
un protocole est intervenu entre la nation Haisla et
Alcan pour régulariser les débits d’eau et protéger
les frayéres d’eulachons.

[5]1 Au fil des ans, 'électriciié générée par la cen-
trale a principalement servi  alimenter une alumi-
nerie. Toutefois, depuis 1961, Alcan vend ses sur-
plus d'électricité 4 une société d’Ftat, BC Hydro.
Ces surplus ont d’abord été consommés locale-
ment, puis acheminés vers des collectivités avoisi-
nantes, Le contrat d’achat d’électricité (le « CAE »)
conclu en 2007, qui fait I'objet du pourvoi, est le
plus récent intervenu entre Alcan et BC Hydro.
Alcan s’y engage A vendre 1'électricité excédentaire
produite par la centrale de Kemano, et BC Hydro &
P'acheter, jusqu’en 2034. Le CAE de 2007 crée un
comité conjoint d’exploitation appelé 4 conseiller
les parties sur Fadministration du contrat et Pex-
ploitation du réservoir.

[6] Les Premiéres nations du CTCS prétendent
que la vallée de la Nechako fait partie de leurs
terres ancestrales et elles revendiquent le droit de
pécher dans la riviére Nechako. Comme ce n’était
pas l'usage & I'époque, elles n'ont pas été consul-
tées an sujet du détournement de la riviére occa-
sionné par la construction du barrage dans les
années 1950. Elles font toutefois valoir que le CAE
de 2007 conclu relativement & I'énergie produite
par ce barrage devrait faire l'objet d’une consulta-
tion. Selon elles, il s’agit d’un droit constitutionnel
découlant de lart. 35 de la Loi constitutionnelle
de 1982, au sens ol l'entend 1a Cour dans Parrét
Nation Haida.

B. Les procédures de la Commission

[7]1 Le CAE de 2007 a été soumis i 'examen de
la Commission, laquelle devait, en application de
Part. 71 de la Utilities Commission Act, R.8.B.C.
1996, ch. 473, déterminer si la vente d'électricité
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Act, RS.B.C. 1996, c. 473. The Commission had
the power to declare a contract for the sale of elec-
tricity unenforceable if it found that it was not in
the public interest having regard to the quantity
of energy to be supplied, the availability of sup-
plies, the price and availability of any other form of
energy, the price of the energy supplied to a public
utility company, and “any other factor that the com-
mission considers relevant to the public interest”.

[8]1 The Commission began its work by holding
two procedural conferences to determine, among
other things, the “scope” of its hearing. “Scoping”
is the process by which the Commission determines
what “information it considers necessary to deter-
mine whether the contract is in the public interest”
pursuani to s. 71(13(b) of the Utilities Commission
Act. The question of the role of First Nations in the
proceedings arose at this stage. The CSTC was
not party to the proceedings but the Haisla Nation
was. The Haisla people submitted that the Province
and BC Hydro “ha[d] failed to act on their legal
obligation” to them, but refrained from asking the
Commission “to assess the adequacy [of consul-
tation] and accommeodation afforded ... on the
2007 EPA™: Re: British Columbia Hydro & Power
Authority Filing of Electricity Purchase Agreement
with Alcan Inc. as an Energy Supply Contract
Pursuant to Section 71, British Columbia Utilities
Commission, October 10, 2007 (the “Scoping
Order”), unreported. The Commission’s Scoping
Order therefore addressed the consultation issue as
follows:

Evidence relevant to First Nations consultation may
be relevant for the same purpose that the Commission
often considers evidence of consultation with other
stakeholders. Generally, insufficient evidence of con-
sultation, including with First Nations is not determina-
tive of matters before the Commission.

[T On October 29, 2007, the CSTC requested
late intervener status on the issue of consulta-
tion on the basis that the Commission’s decision

était dans I'intérét public. La Commission avait Ie
pouvoir de déclarer inapplicable le contrat de vente
d’électricité qui, selon elle, n'était pas dans Pintérét
public compte tenu de la quantité d’énergie fournie,
de la disponibilité de Iapprovisionnement, du prix
et de la disponibilité de toute antre forme d’énergie,
du prix de I'énergie fournie A une entreprise de ser-
vices publics et de [TRADUCTION] « tout autre élé-
ment jugé pertinent eu égard & Pintérét public »,

[8] La Comnission a entrepris ses travaux par
la tenue de deux conférences de nature procédu-
rale pour déterminer notamment le « cadre » de
Paudience. Le « cadrage » est le processus parlequel
la Commission détermine [TRADUCTION] « les don-
nées quelle estime nécessaires pour décider si le
contrat est ou non dans I'intérét public » en applica-
tion de I'al. 71(1)b) de la Utilities Commission Act.
C’est A cette étape qu'a été soulevée la question de
la participation des Premiéres nations 3 I'audience.
Le CTCS n'était pas partie & la procédure, contrai-
rement 4 la Nation Haisla, qui soutenait que la pro-
vince ¢t BC Hydro [TRADUCTION] « avaient mangqué
& leur obligation légale envers elle », mais qui ne
demandait pas 2 la Commission « de se pronon-
cer sur le caractére adéquat [de la consultation] et
des mesures d’accommodement prises [. . .J relati-
vement au CAE de 2007 » : Re : British Columbia
Hydro & Power Authority Filing of Electricity
Power Purchase Agreement with Alcan Inc. as an
Energy Supply Contract Pursuant to Section 71,
British Columbia Utilities Commission, 10 octobre
2007 (I'« ordonnance sur le cadre de I'audience »),
inédite. Dans son ordonnance, la Commission se
prononce donc comme suit sur la question de la
consultation :

[TRADUCTION] Les éléments de preuve se rapportant 3
la consuitation des Premiéres nations peuvent étre perti-
nents, et ce, pour les mémes raisons que la Commission
examine souvent la preuve de la consultation d’autres
intéressés. De maniére générale, une preuve de consul-
tation insuffisante, notamment des Premidres nations,
n'est pas déterminante eu égard aux questions dont est
saisie Ia Commission.

[S1 Le 29 octobre 2007, lIe CTCS a tardivement
demandé d’étre constitué partie intervenante sur la
question de la consultation au motif que la décision
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might negatively impact Aboriginal rights and title
which were the subject of its ongoing land claims,
At the opening of the oral hearing on November
15, 2007, the. CSTC applied for reconsideration of
the Scoping Order and, in written submissions of
November 20, 2007, it asked the Commission to
include in the hearing’s scope the issues of whether
the duty to consult had been met, whether the pro-
posed power sale under the 2007 EPA could consti-
tute an infringement of Aboriginal rights and title
in and of itself, and the related issue of the environ-
mental impact of the 2007 EPA on the rights of the
CSTC First Nations.

[10] The Commission established a two-stage
process to consider the CSTC’s application for
reconsideration of the Scoping Order: an initial
screening phase to determine whether there was
a reasonable evidentiary basis for reconsideration,
and a second phase to receive arguments on whether
the rescoping application should be granted. At the
first stage, the CSTC filed evidence, called wit-
nesses and cross-examined the witnesses of BC
Hydro and Alcan. The Commission confined the
proceedings to the question of whether the 2007
EPA would adversely affect potential CSTC First
Nations’ interests by causing changes in waier
fiows into the Nechakeo River or changes in water
levels of the Nechako Reservou'

[11}] Omn November 29, 2007 the Commission
issued a preliminary decision on the Phase I pro-
cess called “Impacts on Water Flows”. It con-
cluded that the “responsibility for operation of the
Nechako Reservoir remains with Alcan under the
2007 EPA”, and that the EPA would not affect water
levels in the Nechako River stating, “the 2007 EPA
sets the priority of generation produced but does
not set the priority for water™. With or without the
2007 EPA, “Alcan operates the Nechako Reservoir
to optimize power generation”,

[t2] As to fisheries, the Commission stated
that “the priority of releases from the Nechako
Reservoir [under the 1987 Settlement Agreement]

de la Commission risquait d’avoir un effet préjudi-
ciable sur les droits ancestraux et le titre aborigéne
qu'il revendiquait alors. Le 19 novembre 2007, an
début de l'audience, le CTCS a demandé la révision
de lordonnance qui en définissait le cadre et, dans
son argumentation &crite du 20 novembre 2007, il a
demandé qu'a l'audience, la Commission examine
en outre les questions de savoir si Uobligation de
consuitation avait &té respectée et si la vente d*élec-
tricité projetée dans le CAE de 2007 pouvait en soi
étre prc;udlclable aux droits ancestraux et au titre
aborlgene, ainsi que la question connexe des réper-
cussions environnementales du CAE de 2007 sur
les droits des Premiéres nations du CTCS.

[10] La Commission a établi un processus com-
portant deux étapes pour statuer sur la demande
de révision, Elle devait d’abord déterminer si un
fondement probatoire raisonnable justifiait la révi-
sion de I'ordonnance, puis entendre les arguments
des parties sur la question de savoir §'il y avait lieu
d’accueillir la demande de recadrage. A Ia pre-
miéré étape, le CTCS a produit des éléments de
preuve; présenté des témoins et contre-interrogé
ceux de BC Hydro et d’Alcan. LLa Commission s’en
est tenue 3 la question de savoir si, en raison de la
modification du débit de la riviére Nechako ou du
niveau du réservoir Nechako qui-en résulterait, le
CAE de 2007 aurait un effet préjudiciable sur les
droits éventuels des Premiéres nations du CTCS.-

i11]1 Le 29 novembre 2007, la Commission a
rendu i la premiére étape une décision prélimi-
naire intitulée [TRADUCTION] « Impact sur le débit
d'eau », El]e y conclut que [TRADUCTION] « sui-
vant le CAR de 2007, 'exploitation du réservoir
Nechako continue d’incomber a4 Alcan » et que le
contrat ne changera rien aux niveaux de la riviére
Nechako, affirmant que [TRADUCTION] « le CAE
de 2007 accorde la priorité & la production d'élec-
tricité, et non A l'eau » Avec ou sans le CAE de
2007, [TRADUCTION] « Alcan exploite le réser-
voir Nechako dans le but d’optimiser la producuon
d’électricité ».

[12) Au chapitre de la péche, la Commission a
estimé que [TRADUCTION] « les lichers d’eau effec-
tués A partir du réservoir Nechako [conformément
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is first to fish flows and second to power serv-
ice”. While the timing of water releases from the
Nechako Reservoir for power generation pur-
poses may change as a result of the 2007 EPA,
that change “will have no impact on the releases
into the Nechako river system”, This is because
water releases for power generation flow not into
the Nechako River system to the cast, with which
the CSTC First Nations are concerned, but into the
Kemano River to the west, Nor, the Commission
found, would the 2007 EPA bring about a change in
control over water flows and water levels, or alter
the management structure of the reservoir.

[13] The Commission then embarked on Phase I1
of the rescoping hearing and invited the parties to
make written submissions on the reconsideration
application — specifically, on whether it would
be a jurisdictional error not to revise the Scoping
Order to encompass consuliation issues on these
facts. The parties did so.

[14] On December 17, 2007, the Commission dis-
missed the CSTC’s application for reconsidera-
tion of the scoping order on grounds that the 2007
EPA would not introduce new adverse effects to the
interests of the First Nations: Re British Columbia
Hydro & Power Authority, 2008 CarswellBC
1232 (B.C.U.C)) (the “Reconsideration Decision”).
For the purposes of the motion, the Commission
assumed the historic infringement of Aboriginal
rights, Aboriginal title, and a failure by the govern-
ment to consult. Referring to Haida Nation, it con-
cluded that “more than just an underlying infringe-
ment” was required. The CSTC had to demonstrate
that the 2007 EPA would “adversely affect” the
Aboriginal interests of its member First Nations.
Applying this test to its findings of fact, it stated
that *a section 71 review does not approve, transfer
or change control of licenses or authorization and
therefore where there are no new physical impacts
acceptance of a section 71 filing [without consul-
tation] would not be a jurisdictional error”. The
Commission therefore concluded that its decision on
the 2007 EPA would have no adverse effects on the
CSTC First Nations' interests. The duty to consult
was therefore not triggered, and no jurisdictional

a l'accord de 1987] visent en priorité le passage des
poissons, puis la production d’électricité ». Bien que
le calendrier des lichers d’eau destinés & la produc-
tion d’électricité puisse changer en raison du CAE
de 2007, 4 son avis, cela [TRADUCTION] « n’aura
aucun impact sur les apports dans le résean hydro-
graphique de 1a Nechako », car ces lachers d'eau ne
sont pas effectués dans la riviére Nechako & 'est —

" objet de la préoccupation des Premiéres nations du

CTCS —, mais dans la riviére Kemano & l'ouest.
La Commission a anssi conclu que le CAE de 2007
ne modifiera ni la gestion des débits et des niveaux
d’eau, ni la structure de gestion du réservoir.”

[13] A ladeuxitme étape, la Commission a invité
les parties & présenter des observations écrites sur
la demande de révision — plus précisément, sur la
question de savoir si le refus de recadrer 'audience
pour que les questions liées & la consultation y
soient aussi abordées constitnerait une erreur de
compétence A la lumiére de ces faits. Les parties
ont répondu & I'invitation.

[14] Le 17 décembre 2007, 1a Commission a rejeté
la demande du CTCS au motif que le CAE de 2007

"ne créerait pas de nouveaux effets défavorables

sur les intéréts des Premiéres nations en cause:
Re British Columbia Hydro & Power Authority,
2008 CarswellBC 1232 (B.CU.C) (la « décision
sur la demande de révision »). Pour statuer, elle
a tenu pour avérés l'atteinte historique aux droits
ancestraux et au titre aborigéne et le manquement
du gouvernement a son obligation de consulter.
S’appuyant sur l'arrét Nation Haida, elle a conclu
quil fallait [TRADUCTION] « davantage qu’une
atteinte sous-jacente ». Le CTCS devait démon-
trer que le CAE de 2007 aurait un « effet préju-
diciable » sur les droits ancestraux des Premitres
nations qui en faisaient partie. Aprés avoir appli-
qué ce critére a ses conclusions de fait, elle a statué
que fTRADUCTION] « examen visé & l'article 71
n'a pas pour effet d’approuver ou de transférer
une licence ou une autorisation ou d’en modifier
le titulaire, de sorte qu'en I'absence de nouveaux
impacts physiques, faire droit [sans consultation] 4
une demande présentée sous le régime de Particle
71 ne constituerait pas une erreur de compétence ».
La Commission a donc estimé que sa décision

e B IR et e rdianin e et
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error was commiitted in failing to include consul-
tation with the First Nations in the Scoping Order
beyond the general consultation extended to all
stakeholders.

[15] The Commission went on to conclude that
the 2007 EPA was in the public interest and should
be accepted. It stated:

In the circumstances of this review, evidence regard-
ing consultation with respect to the historical, continu-
ing infringement can reasonably be expected to be of
no assistance for the same reasons there is no jurisdic-
tional error, that is, the limited scope of the section 71
review, and there are no new physical impacts.

[16] In essence, the Commission took the view
that the 2007 EPA would have no physical impact
on the existing water levels in the Nechako River
and hence it would not change the current manage-
ment of its fishery. The Commission further found
that its decision would not involve any transfer
or change in the project’s licences or operations;
Consequently, the Commission concluded that
its decision would have nc adverse impact on the
pending claims or rights of the CSTC First Nations
such that there was no need to rescope the hearing
to permit further argument on the duty to consult.

C. The Judgment of the Court of Appeal, 2009
BCCA 67, 89 B.C.L.R. (4th) 298 (Donald,
Huddart and Bauman JI.A.)

[171 The CSTC appealed the Reconsideration
Decision and the approval of the 2007 EPA to the
British Columbia Court of Appeal. The Court, per
Deonald J.A., reversed the Commission’s orders and
remitted the case back to the Commission for “evi-
dence and argument on whether a duty to consult
and, if necessary, accommodate the [CSTC First
Nations] exists and, if so, whether the duty has

been met in respect of the filing of the 2007 EPA”

(para. 69).

concernant le CAE de 2007 n’aurait pas d'effet pré-
judiciable sur les intéréts des Premiéres nations du
CTCS. Lobligation de consuiter n’avait donc pas
pris naissance, et la Commission n'a pas commis
d’erreur de compétence en refusant d’inclure dans
le cadre de I'andience la consultation des Premiéres
nations, en sus de la consultation générale de tous
les intéressés.

[15] La Commission a ensuite conclu que le CAE
de 2007 était dans I'intérél public et devait &tre
approuve :

[TRADUCTION] Dans les circonstances du présent
examen, on peut raisonnablement tenir pour inutile la
preuve relative 3 la consultation sur I'atteinte historique
¢t continue pour les mé&mes raisons qu'il n’y a pas d’erreur
de compétence, soit la portée limitée de 'examen vis€ a
Particle 71 et I'absence de nouveaux impacts physiques.

[16} Essennellement la Commission a opiné que
le CAE de 2007 n'aurait pas d’1mpact physique sur
les niveaux d’ean existants de la riviére Nechako, de
sorte qu’il ne modifierait pas la gestion des stocks
de poissons. Elle a aussi estimé que sa décision ne
nécessiterait ni cession ni modification des licen-
ces ou des activités d’exploitation. Elle est donc
arrivée & la conclusion que sa décision n’aurait
aucun effet préjudiciable sur les revendications ou
les droits des Premiéres nations du CTCS, de sorte
qu'il n’était pas nécessaire de recadrer I'audience
pour permettre gue soit débattue plus avant la ques-
tion de l'obligation de consulter.

C. Le j’ugement de la Cour d’appel, 2009 BCCA
67, 89 B.C.L.R. (4th) 298 (les juges Donald,
Huddart et Bauman)

[17] Le CTCS a contesté devant la Cour ¢’ap-
pel de la Colombie-Britannique la décision sur la
demande de révision et 'approbation du CAE de
2007. Au nom de la Cour d’appel, le juge Donald
a annulé les ordonnances et renvoyé I'affaire a la
Commission pour qu'elle entende [TRADUCTION]
« preuve et arguments sur la question de savoir
§'il existe ou non une obligation de consulter [les
Premiéres nations du CTCS] et, au besoin, d’arri-
ver & un accord avec elles et, dans Paffirmative, sur
la question de savoir si 'obligation a été respectéé
relativement au dépdt du CAE de 2007 » (par. 69).
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[18] The Court of Appeal found that the
Commission had jurisdiction to consider the issue
of consultation. The Commission had the power 1o
decide questions of law, and hence constitntional
issues relating to the duty to consult.

1191 The Court of Appeal went on to hold that
the Commission acted prematurely by rejecting the
application for reconsideration. Donald J.A., writ-
ing for the Court, stated:

... the Commission wrongly decided something as a
preliminary matter which properly belonged in a hear-
ing of the merits. The logic flaw was in predicting that
consultation could have produced no useful outcome.
Put another way, the Commission required a demon-
stration that the [CSTC] would win the point as a pre-
condition for a hearing into the very same point.

I do not say that the Commission would be bound to
find a duty to consult here. The faultin the Commission’s
decision is in not entertaining the issue of consultation
within the scope of a full hearing when the circum-
stances demanded an inquiry. [paras. 61-62]

{20] The Court of Appeal held that the honour of
the Crown obliged the Commission to decide the
consultation issue, and that “the tribunal with the
power to approve the plan must accept the responsi-
bility to assess the adequacy of consuitation” (para.
53). Unlike the Commission, the Court of Appeal
did not consider whether the 2007 EPA was capa-
ble of having an adverse impact on a pending claim
or right of the CSTC First Nations. The Court of
Appeal did not criticize the Commission’s adverse
impacts finding. Rather, it appears o have con-
cluded that despite these findings, the Commission
was obliged to consider whether consultation could
be “useful”, In finding that the Commission should
have considered the consultation issue, the Court of
Appeal appears to have taken a broader view than
did the Commission as to when a duty to consult
may arise.

[21] The Court of Appeal suggested that a fail-
ure to consider consultation risked the approval of
a contract in breach of the Crown’s constitutional

[18] La Cour d’appel conclut que la Commission
avait compétence pour se pencher sur la question
de la consultation. La Commission pouvait tran-
cher des questions de droit et, par conséquent,
toute question constitutionnelle liée a 'obligation
de consulter.

19] La Cour d’appel opine ensuite que la
Commission a prématurément rejeté la demande de
révision. Le juge Donald dit ce qui suit au nom de
la juridiction d’appel :

[TRADUCTION] ... la Comimission a tranché une
question tenue erronément pour préliminaire alors
qu'il s'agissait d’une question de fond. La faille logi-
que a consisté & présumer l'inutilité de la consultation.
Autrement dit, la Commission a exigé comme condition
préalable 2 'examen des prétentions que [le CTCS] en
démontre d’abord la justesse.

Je ne dis pas que la Commission serait tenue de
conclure 4 Pexistence d'une obligation de consulter en
I'espéce. Lerreur de la Commission est de ne pas avoir
considéré la question de la consultation dans le cadre
d’une audience en bonne et due forme alors que les cir-
constances exigeaient un examen. [par. 61-62]

[20] La Cour d’appel conclut que I’honneur de la
Couronne obligeait la Commission & trancher la
question de la consultation et que [TRADUCTION]
« le tribunal administratif doté du pouvoir d’ap-
prouver le projet doit accepter Pobligation de se pro-
noncer sur le caractére adéquat de la consultation »
(par. 53). Contrairement 3 la Commission, la Cour
d’appel ne se demande pas si le CAE de 2007 était
susceptible d’avoir un effet préjudiciable sur quel-
que revendication ou droit des Premiéres nations
du CTCS. Eile ne reproche pas a la Commission
sa conclusion sur Ieffet préjudiciable. Elle semble
piutdt estimer que, malgré cetie conclusion, la
Commission était tenue de déterminer si la consul-
tation pouvait &tre « utile » En statnant que la
Commission aurait dii examiner la question de Ia
consultation, la Cour d’appel parait interpréter plus
largement que la Commission les conditions aux-
quelles il y a obligation de consulter.

[21] La Cour d’appel laisse entendre que I'omis-
sion de considérer la question de la consultation
risquait d’entrainer Iapprobation d'un conirat
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duty. Donald I.A. asked, “How can a contract
formed by a Crown agent in breach of a constitu-
tional duty be in the public interest? The existence
of such a duty and the allegation of the breach must
form part and parcel of the public interest inquiry”
(para. 42). :

[22] Alcan and BC Hydro appeal to this Court.
They argue that the Court of Appeal took too wide
a view of the Crown’s duty to consult and of the
role of tribunals in deciding consultation issues. In
view of the Commission’s task under its constituent
statute and the cvidence before it, Alcan and BC
Hydro submit that the Commission correctly con-
cluded that it had no duty to consider the consulta-
tion issue raised by the CSTC, since, however much
participation was accorded, there was no possibil-
ity of finding a duty to consuit with respect to the
2007 EPA.

[23] The CSTC argues that the Court of Appeal
correctly held that the Commission erred in refus-
ing to rescope its proceeding to allow submissions
on the consultation issue, It does not pursue earlier
procedural arguments in this Court.

1I. The Legislative Framework

A. Legislation Regarding the Public Interest
Determination ‘

[24] The 2007 EPA was subject to review before
the Ciommission under the authority of s. 71 of the
Utilities Commission Act to determine whether it
was in the public interest. Prior to May 2008, this
determination was to be based on the quantity of
energy to be supplied; the availability of supplies;
the price and availability of any other form of
energy; the price of the energy supplied to a public
utility company; and “any other factor that the com-
mission considers relevant to the public- interest™

au mépris de I'obligation constitutionnelle de la
Couronne. Le juge Donald pose la question sui-
vante : [TRADUCTION] « Comment un confrat
conclu par un mandataire de la Couronne dans
le non-respect d’'une obligation constitutionnelle
peut-il étre dans I'intérét public? Lexistence d’une
telie obligation et 'aliégation de non-respect doi-
vent faire partie intégrante de I'examen relatif 2
P'intérét public » (par. 42).

[22] Alcan et BC Hydro interjettent appel devant
notre Cour. Elles soutiennent que la Cour d’appel a
interprété trop largement 'obligationdela Couronne
de consulter et le pouvoir du tribunal administratif
de trancher les questions touchant a la consultation.
Vu le mandat incombant 2 la Commission suivant
sa loi constitutive et la preuve dont elle disposait,
Alcan et BC Hydro prétendent que la Commission
a conclu 2 juste titre qu’elle n’était pas tenue d’exa-
miner la question de la consultation soulevée par
le CTCS, car pen importe I'importance du droit
de participation reconnu, il était impossible de
conclure 2 Yexistence d’une obligation de consulter
relativement an CAE de 2007.

[23] Le CTCS avance que la Cour d’appel a eu
raison de conclure que la Commission avait refusé
3 tort de redéfinir le cadre de 'audience de manicre
a permettre la présentation d’observations sur la
question de la consultation. I! ne fait plus valoir les
arguments procéduraux invoqués devant les tribu-
naux inférieurs.

II. Le cadre législatif

A. Dispositions législatives régissant la décision
relative & 'intérét public .

[24]1 Larticle 71 de la Utilities Commission Act
prévoyait que la Commission devait examiner le
CAE de 2007 pour déterminer si son approbation
était dans I'intérét public. Avant le mois de mai
2008, la décision devait tenir compte de la quan-
tité d’énergie fournie, de la disponibilité de I'ap-
provisionnement, du prix et de la disponibilité de
toute autre forme d'énergie, du prix de I'énergie
fournie 2 une entreprise de services publics et de
[TRADUCTION] « tout autre élément jugé pertinent
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Utilities Commission Act, 5. T1{2)(a) to (), Effective
May 2008, these considerations were expanded to
include “the government'’s energy objectives” and
its long-term resource plans: s. 71(2.1)(@) and (b).
The public interest clanse, however, was narrowed
to considerations of the interests of potential British
Columbia public utility customers: s. 71(2.1)(d).

B. Legislation on the Commission’s Remedial
Powers

[25] Based on the above considerations, the
Commission may issue an order approving the
proposed contract under s. 71(2.4) of the Utilities
Commission Act if it is found to be in the public
interest, If it is not found to be in the public interest,
the Commission can issue an order declaring the
contract unenforceable, either wholly or in part, or
“make any other order it considers advisable in the
circumstances™ s. 71(2) and (3).

C. Legislation on the Commission’s Jurisdiction
and Appeals

[26] Section 79 of the Utilities Commission
Act states that ail findings of fact made by the
Commission within its jurisdiction are “binding
and conclusive”. This is supplemented by s. 105
which grants the Commission “exclusive jurisdic-
tion in all cases and for all matters in which juris-
diction is conferred on it by this or any other Act”.
An appeal, however, lies from a decision or order of
the Commission to the Court of Appeal with leave:
s, 101(1). :

[27] Together, ss. 79 and 105 of the Ullities
Commission Act constitute a “privative clause” as
defined in s. 1 of the British Columbia Adminis-
trative Tribunals Act, S.B.C. 2004, c. 45. Under s.
58 of the Administrative Tribunals Act, this priva-
tive clause attracts a “patently unreasonable” stand-
ard of judicial review to “a finding of fact or law or

eu égard a l'intérét public » : al, 71(2)a) €} de la
Utilities Commission Act. A compter de mai 2008,
se sont ajoutées les considérations suivantes : les
[TRADUCTION] « objectifs énergétiques du gou-
vernement » et son plan A long terme en matiére
de ressources : al. 71(2.1)a) et b). Or, la disposition
portant sur I'intérét public a vu sa portée ramenée
i la prise en compte des intéréts des clients &ven-
tuels d'une entreprise de services publics de la
Colombie-Britannique : al. 71(2.1)d).

B. Dispositions législatives régissant le pouvoir
de réparation de la Commission

[25] Au vu des considérations susmentionnées, la
Commission peut, si elle juge qu’il est dans l'in-
térét public de le faire, rendre une ordonnance
approuvant le contrat projeté en application du
par. 71(2.4) de la Utilities Commission Act. Si elle
arrive & la conclusion contraire concernant I'inté-
rét public, elle peut, par voie d’ordonnance, décla-
rer le contrat inapplicable, en totalité ou en partie,
ou [TRADUCTION] « rendre toute autre ordonnance
qu'elle juge indiquée dans les circonstances » :
par. 71(2) et (3).

C. Dispositions législatives régissant la compé-
tence de la Commission et le droit d'appel

[26] Larticle 79 de la Utilities Commission Act
dispose que les conclusions de fait tirées par la
Commission dans les limites de sa compétence
sont [TRADUCTION] « opposables et définitives ».
Larticle 105 confére en outre & la Commission le
[TRADUCTION] « pouvoir exclusif de statuer dans
toute affaire et sur toute question relevant de sa
compétence suivant la présente lot ou un autre texte
législatif ». Ses décisions et ordonnances peuvent
cependant &tre contestées devant la Cour d’appel,
sur autorisation : par. 101(1).

[27] Ensemble, les art. 79 et 105 de la Utilities
Commission Act constituent une [TRADUCTION]
« disposition d'inattaquabilité » au sens de I'arti-
cle premier de U'Administrative Tribunals Act de la
Colombie-Britannique, $.B.C. 2004, ch. 45. Suivant
lart. 58 de U'Administrative Tribunals Act, celte
disposition d’inattaquabilité assujettit & la norme de
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an exercise of discretion by the tribunal in respect
of a matter over which it has exclusive jurisdiction
under a privative clause”; a standard of correctness
is to be applied in the review of “all [other] mai-
ters’.

[28] The jurisdiction of the commission is also
arguably affected by s. 44(1) of the Administrative
Tribunals Act which applies to the Commission by
virtue of s. 2(4) of the Utilities Commission Act.
Section 44(1) of the Administrative Tribunals Act
states that “[t]he tribunal does not have jurisdiction
over constitutional questions”, A “constitutional
question” is defined in s. 1 of the Administrative
Tribunals Act by 5. 8 of the Constitutional Question
Act, RS.B.C, 1996, c. 68, Scction B(2) says:

8...

(2} If in a cause, malter or other proceeding

(@ the constitutional validity or constitutional
applicability of any law is challenged, or

(b) an application is made for a constitutional
remedy,

the law must not be held to be invalid or inappli-
cable and the remedy must not be granted until
after notice of the challenge or application has
been served on the Attorney General of Canada
and the Attorney General of British Columbia
in accordance with this section.

A “constitutional remedy” is defined as *“a remedy
under section 24(1) of the Canadian Charter of
Rights and Freedoms other than a remedy consist-
ing of the exclusion of evidence or consequential
on such exclusion™ Constitutional Question Act,
s. 8(1).

D. Section 35 of the Constitution Act, 1982

[29] Section 35 of the Constitution Act, 1982
reads:

contrdle de la déeision « manifestement déraison-
nable » [TRADUCTION] « la conclusion de fait ou de
droit ou I'exercice du pouvoir discrétionnaire rela-
tifs & une question sur laquelle le tribunal a compé-
tence exclusive du fait de P'existence d’une disposi-
tion d’inattaquabilité ». La norme de contréle de la
décision correcte vaut pour [TRADUCTION] « toute
[autre] question »,

[28] On peut aussi soutenir que le par. 44(1) de
I'Administrative Tribunals Act a une incidence sur
la compétence de la Commission en ce qu’il s’ap-
plique 2 celle-ci suivant le par. 2(4) de la Utilities
Commission Act. Le paragraphe 44(1) de I'Admi-
nistrative Tribunals Act dispose qu’ [TRADUCTION]
« [uln tribunal administratif n’a pas compétence
pour trancher une question constitutionnelle ».
Larticle premier de U'Administrative Tribunals
Act délimite cette matiére par renvoi 4 lart. 8 de
la Constitutional Question Act, R.8.B.C. 1996, ch.
68. Voici le texte du par. 8(2) de cette loi :

[TRADUCTION]
8...

(2) Lorsque dans une instance, y compris un dos-
sier ou une affaire, '

a) la validité ou Plapplicabilité constitutionnelle
d’une loi est contestée ou

b} une réparation constitutionnelle est demandée,

Ia loi ne doit pas étre tenue pour invalide ou
inapplicable, et la réparation ne doit pas étre -
accordée sans quun avis de la contestation ou
de la demande nait été signifié an procureur
général du Canada et au procureur général de la
Colombie-Britannique,

La [TRADUCTION] « réparation constitutionnelle »
est définie comme étant « la réparation visée au par,
24(1} de la Loi constitutionnelle de 1982, hormis
celle consistant 4 écarter un élément de preuve ou
découlant d’une telle mesure » : Constitutional
Question Act, par. 8(1).

D. Larticle 35 de la Loi constitutionnelle de
1982

[29] Voici le libellé de Part. 35 de 1a Loi constitu-
tionnelle de 1982 : '
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35. (1) The existing aboriginal and treaty rights of
the aboriginal peoples of Canada are hereby recognized
and affirmed.

(2) In this Act, “aboriginal peoples of Canada”
includes the Indian, Inuit and Métis peoples of
Canada.

(3) FPor greater certainty, in subsection (1) *“treaty
rights” includes rights that now exist by way of land
claims agreements or may be so acquired,

(4) Notwithstanding any other provision of this
Act, the aboriginal and treaty rights referred to in sub-
section (1) are guaranteed equally to male and female
PErsOns,

III. The Issues

[30] The main issues that must be resolved are:
(1) whether the Commission had jurisdiction to
consider consuitation; and (2) if so, whether the
Commission’s refusal to rescope the inquiry to
consider consultation should be set aside. In order
to resolve these issues, it is necessary to consider
when a duty to consult arises and the role of tribu-

nals in relation to the duty to consult. These rea-

sons will therefore consider:
1. 'When a duty to consult arises;
2. The role of tribunals in consultation;
3. The Commission’s jurisdiction to consider
consultation;

4. The Commission’s Reconsideration Decision;

5. The Commission’s conclusion that approval of
the 2007 EPA was in the public interest.

IV. Analysis
A. When Does the Duty to Consult Arise?

[31] The Court in Haida Nation answered this
question as follows; the duty to consult arises “when

35. (1) Les droits existants — ancestraux ou issus
de traités — des peuples autochtones du Canada sont
reconnus et confirmés.

(2) Dans la présente loi, « peuples autochtones du
Canada » s’entend notamment des Indiens, des Inuits et
des Métis du Canada,.

(3) 1l est entendu que sont compris parmi les droits
issus de traités, dont il est fait mention au paragraphe (1),
les droits existants issus d’accords sur des revendications
territoriales ou ceux susceptibles d’étre ainsi acquis.

{4) Indépendamment de toute autre disposition de
la présente lot, les droits — ancestraux ou issus de trai-
tés — visés au paragraphe (1) sont garantis également
aux personnes des deux sexes,

III. Les questions en litige

[30} Les principales questions a trancher sont les
suivantes : (1) la Commission avait-elle compétence
pour se prononcer sur la consultation et (2), dans
Paffirmative, le refus de la Commission de redéfi-
nir le cadre de 'audience pour que la question de la
consultation soit abordée devrait-il étre annulé? 11
faut dés lors déterminer les conditions auxquelles
il y a obligation de consulter et examiner le rdle du
tribunal administratif 4 I'égard de cette obligation.
Jexaminerai donc successivement ce qui suit :

1. les conditions auxquelles il y a obligation de
consulter;

2. le réle du tribunal administratif 3 'égard de la
consultation;

3. le pouvoir de la Commission de se prononcer
sur la consultation;

4, 1a décision de la Commission sur la demande
de révision;

5. la conclusion de la Commission portant que
I'approbation du CAE de 2007 servait 'intérét
public,

IV. Analyse

A. A gquelles conditions y a-t-il obligation de
consulter?

[31] Dans Parrét Nation Haida, notre Cour éta-
blit que l'obligation de consulter prend naissance
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the Crown has knowledge, real or constructive, of

« lorsque la Couronne a connaissance, concréte-

the potential existence of the Aboriginal right or

ment ou par imputation, de Vexistence potenticlle

title and contemplates conduct that might adversely

du droit ou titre ancestral revéndiqué et envisage

affect it” (para. 35). This test can be broken down
into three clements: (1) the Crown’s knowledge,
actual or constructive, of a potential Aboriginal
claim or right; (2) contemplated Crown conduct;
and (3) the potential that the contemplated conduct
may adversely affect an Aboriginal claim or right.
I will discuss each of these elements in greater
detail. First, some general comments on the source
and nature of the duty to consult are in order.

[32] Theduty to consult is grounded in the honour
of the Crown. It is a corollary of the Crown’s obli-
gation to achieve the just seitlement of Aboriginal
claims through the treaty process. While the treaty
claims process is ongoing, there is an implied
duty to consult with the Aboriginal claimants on
matters that may adversely affect their treaty and
Aboriginal rights, and to accommodate those inter-
ests in the spirit of reconciliation: Haida Nation, at
para. 20. As stated in Haida Nation, at para. 25:

Put simply, Canada’s Aboriginal peoples were here
when Huropeans came, and were never conquered, Many
bands reconciled their claims with the sovereignty of
the Crown through negotiated treaties. Others, notably
in British Columbia, have yet to do so. The potential
rights embedded in these claims are protected by s. 35
of the Constitution Act, 1982, The honour of the Crown
requires that these rights be determined, recognized
and respected. This, in turn, requires the Crown, acting
honourably, to participate in processes of negotiation.
While this process continues, the honour of the Crown
may require it to consult and, where indicated, accom-
modate Aboriginal interests.

{33] The duty to consult described in Haida
Nation derives from the need to protect Aboriginal
interests while land and resource claims are ongo-
ing or when the proposed action may impinge on
an Aboriginal right. Absent this duty, Aboriginal
groups seeking to protect their interests pending a

des mesures susceptibles d’avoir un effet préjudi-
ciable sur celui-ci » (par. 35). Ce critére comporte
trois volets : (1) 1a connaissance par la Couronne,
réelle on imputée, de 'existence possible d'une
revendication autochtone ou d'un droit ancestral;
(2) 1a mesure envisagée de la Couronne et (3) la
possibilité que cette mesure ait un effet préjudicia-
ble sur une revendication autochtone ou un droit
ancestral. J'examinerai chacun de ces volets plus
en détail. D’abord, quelques remarques générales
sont de mise concernant la source et la nature de
'obligation de consulter. ‘

[32] Lobligation de consulter s'origine de hon-
neur de la Couronne. Elle est un corollaire de celle
d’arriver & un réglement équitable des revendica-
tions ‘autochtones au terme du processus de négo-
ciation de traités. Lorsque les négociations sont en
cours, la Couronne a I'obligation tacite de consulter
les demandeurs antochtones sur ce qui est suscep-
tible d’avoir un effet préjudiciable sur leurs droits
issus de traités et leurs droits ancestraux, et de trou-
ver des mesures d’accommodement dans un esprit
de conciliation : Nation Haida, par. 20. Comme le
dit 1a Cour au par. 25 de cet arrt:

En bref, les Autochtones du Canada étaient déja ici
a arrivée des Européens; ils n'ont jamais été conquis.
Die nombreuses bandes ont concilié leurs revendications
avec la souveraineté de la Couronne en négociant des
traités. D'autres, notamment en Colombie-Britannique,
ne Pont pas encore fait. Les droits potentiels visés par
ces revendications sont protégés par Vart. 35 de la-Loi
constitutionnelle de 1982. L'honneur de la Couronne
commande que ces droits soient déterminés, recon-
nus et respectés. Pour ce faire, la Couronne doit agir
honorablement et négocier. Au cours des négociations,
I*honneur de 1a Couronne peut obliger celle-ci & consul-
ter les Autochtones et, s'il y a leu,  trouver des accom-
modemenis i leurs intéréts.

[33] Lobligation de consulter dont il est fait état
dans l'arrét Nation Haida découle de la néces-
sité de protéger les intéréts autochtones lorsque
des terres ou des ressources font 'objet de reven-
dications ou que la mesure projetée peut empié-
ter sur un droit ancestral. Sans le respect de cette
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final settlement would need to commence litiga-
tion and seck interlocutory injunctions to halt the
threatening activity. These remedies have proven
time-consuming, expensive, and are often inef-
fective. Moreover, with a few exceptions, many
Aboriginal groups have limited success in obtain-
ing injunctions to halt development or activities on
the land in order to protect contested Aboriginal or
treaty rights.

[34] Grounded in the honour of the Crown, the
duty has both a legal and a constitutional charac-
ter: R. v. Kapp, 2008 SCC 41, [2008] 2 S.C.R. 483,
at para. 6. The duty seeks to provide protection to
Aboriginal and treaty rights while furthering the
goals of reconciliation between Aboriginal peo-
ples and the Crown. Rather than pitting Aboriginal
peoples against the Crown in the litigation process,
the duty recognizes that both must work togcther to
reconcile their interests. It also accommodates the
reality that often Aboriginal peoples are involved
in exploiting the resource. Shutting down develop-
ment by court injunction may serve the interest of
no one. The honour of the Crown is therefore best
reflected by a requirement for consultation with a
view to reconciliation.

[35] Haida Nation sets the framework for dia-
logue prior to the final resolution of claims by
requiring the Crown to take contested or established
Aboriginal rights into account before making a
decision that may have an adverse impact on them:
J. Woodward, Native Law, vol. 1 (loose-leaf), at p.
5-35. The duty is prospective, fastening on rights
yet to be proven.

[36] The nature of the duty varies with the sit-
pation. The richness of the required consulta-
tion increases with the strength of the prima facie
Aboriginal claim and the seriousness of the impact
on the underlying Aboriginal or treaty right: Haida
Nation, al paras. 43-45, and Taku River Tlingit First
Nation v. British Columbia (Project Assessment

obligation, un groupe autochtone désireux de proté-
ger ses intéréts jusqu’au réglement d’une revendica-
tion devrait s"adresser au tribunal pour obtenir une
injonction interlocutoire ordonnant la cessation de
Iactivité préjudiciable. Uexpérience enseigne qu’il
s'agit d'une démarche longue, cofiteuse el souvent
vaine. De plus, sauf quelques exceptions, les grou-
pes autochtones réussissent rarement  obtenir une
injonction pour mettre fin i la mise en valeur des
terres ou aux activités qui y sont exercées ct ainsi
protéger des droits ancestraux ou issus de traités
qui sont contestés.

[34] Fondée sur I'honneur de la Couronne, P'obli-
gation revét un caractére a la fois juridique et
constitutionnel : R. ¢. Kapp, 2008 CSC 41, [2008] 2
R.C.S. 483, par. 6. Elle vise la protection des droits
ancestraux et issus de traités, ainsi que la réalisa-
tion de I'objectif de conciliation des intéréts des
Autochtones et de ceux de la Couronne. Elle recon-
nait que les deux parties doivent collaborer pour
concilier leurs intéréts au lieu de s’opposer dans un
litige. Elle tient aussi compte du fait que les peuples
autochtones participent souvent a I'exploitation des
ressources. Empécher la mise en valeur par voie
d’injonction risque de ne servir l'intérét de per-
sonne. L’honneur de la Couronne est donc davan-
tage compatible avec une obligation de consulter
axée sur la conciliation des intéréts respectifs des
parties. '

[35] Larrét Nation Haida jette les bases du dia-
logue préalable au réglement définitif des reven-
dications en obligeant la Couronne 2 tenir compte
des droits ancestraux contestés ou &tablis avant de
prendre une décision susceptible d’avoir un effet
préjudiciable sur ces droits : J. Woodward, Native
Law, vol. 1 (feuilles mobiles), p. 5-35. Il sagit d'une
obligation de nature prospective prenant appui sur
des droits dont ’existence reste & prouver.

[36] Lanature de I'obligation varie en fonction de
la situation. La consultation exigée est plus appro-
fondie lorsque la revendication autochtone parait de
prime abord fondée et que Peffet sur le droit ances-
tral ou issu de traité sous-jacent est grave . Nation
Haida, par. 43-45, et Premiére nation Tlingit de
Taku River c. Colombie-Britannique (Directeur
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Director), 2004 SCC 74, [2004] 3 S.C.R. 550, at
para. 32,

[37] The remedy for a breach of the duty to con-
sult also varies with the situation. The Crown’s fail-
ure to consult can lead to a number of remedies
ranging from injunctive relief against the threaten-
ing activity altogether, to damages, to an order to
carry out the consultation prior to proceeding fur-
ther with the proposed government conduct: Haida
Nation, at paras. 13-14.

{38] The duty to consult embodies what Brian
Slattery has described as a “generative” consti-
tutional order which sees “section 35 as serv-
ing a dynamic and not simply static function”
(*Aboriginal Rights and the Honour of the Crown”
(2005), 29 S.C.L.R. (2d) 433, at p. 440). This
dynamicism was articulated in Haida Nation as
follows, at para. 32;

.. the duty to consult and accommodate is part of a
process of fair dealing and reconciliation that begins
with the assertion of sovereignty and continues beyond
formal claims resolution. Reconciliation is not a final
legal remedy in the usual sense. Rather, it is a pro-
cess flowing from rights guaranteed by s. 35(1) of the
Constitution Act, 1982,

As the post-Haida Nation case law confirms, con-
sultation is “[cloncerncd with an ethic of ongo-
ing relationships” and seeks to further an ongoing
process of reconciliation by articulating a prefer-
ence for remedies “that promote ongoing negotia-
tions™ D. G. Newman, The Duty to Consult: New
Relationships with Aboriginal Peoples (2009), at
p- 21,

[39] Against this background, I now turn to the

three elements that give rise to a duty to consul.

(1) Knowledge by the Crown of a Potential
Claim or Right

[40] To trigger the duty to consult, the Crown
must have real or constructive knowledge of a

d’évaluation de projet), 2004 CSC 74, [2004] 3
R.C.S. 550, par. 32.

[37]  Le recours pour manquement i I'obliga-
tion de consulter varie également en fonction de la
situation. L'omission de la Couronne de consulter
les intéressés peut donner lien & un certain nombre
de mesures allant de linjonction visant I'acti-
vité préjudiciable, 2 I'indemnisation, voire 4 I'or-
donnance enjoignant an gouvernement de consul-
ter avant d’aller de I'avant avec son projet ;: Nation
Haidg, par. 13-14.

[38] Leobligation de consuiter s’inscrit dans ce
que Brian Slattery qualifie d'ordre constitution-
nel [TRADUCTION] « génératif » ol « larticle 35
a une fonction dynamique et non purement stati-
que » (« Aboriginal Rights and the Honour of the
Crown » (2005}, 29 S.C.L.R. (2d) 433, p. 440). Ce
dynamisme a été formulé comme suit dans Parrét
Nation Haida (par. 32) :

. . . 'obligation de consulter et d’accommoder fait partie
intégrante du processus de négociation honorable et de
conciliation qui débute au moment de 'affirmation de la
souveraineté et se poursuit au-dela du réglement formel
des revendications, La conciliation ne constitve pas une
réparation juridique définitive au sens usuel du terme. Il
s’agit plutdt d’un processus découlant des droits garan-
tis par le par. 35(1) de la Loi constitutionnelle de 1982,

Comme le confirme Ia jurisprudence postérieure 2
cet arrét, la consultation [TRADUCTION] « sattache
au maintien de relations constantes » et  I'établis-
sement d’un processus permanent de conciliation
en ce qu'elie privilégie les mesures « qui favorisent
la continuité des négociations » : D, G. Newman,
The Duty to Consult: New Relationships with
Aboriginal Peoples (2009), p. 21. '

{39] Sur cette toile de fond, jexamine mainte-
nant les trois €léments qui font naitre l'obligation
de consulter.

(I) Connaissance par la Couronne de l'exis-
tence possible d’une revendication ou d’un
droit

[40] Pour gu'elle ait 'obligation de consulter, la
Couronne doit avoir connaissance, concrétement
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claim to the resource or land to which it attaches:
Huaida Nation, at para. 35, The threshold, informed
by the need to maintain the honour of the Crown,
is not high. Actual knowledge arises when a claim
has been filed in court or advanced in the con-
text of negotiations, or when a treaty right may be
impacted: Mikisew Cree First Nation v. Canada
(Minister of Canadian Heritage), 2005 SCC 69,
[2005] 3 S.C.R. 388, para. 34. Constructive knowl-
edge arises when lands are known or reasonably
suspected to have been traditionally occupied by an
Aboriginal community or an impact on rights may
reasonably be anticipated. While the existence of
a potential claim is essential, proof that the claim
will succeed is not. What is required is a credible
claim. Tenuous claims, for which a strong prima
facie case is absent, may attract a mere duty of
notice. As stated in Haida Nation, at para. 37:

Knowledge of a credible but unproven claim suffices to
trigger a duty to consult and accommodate. The content
of the duty, however, varies with the circumstances,
as discussed more fully below, A dubious or periph-
eral claim may attract a mere duty of notice, while a
stronger claim may attract more stringent duties. The
law is capable of differentiating between tenuous
claims, claims possessing a strong prima facie case,
and established claims.

{41] The claim or right must be one which actu-
ally exists and stands to be affected by the proposed
government action. This flows from the fact that
the purpose of consultation is to protect unproven
or established rights from irreversible harm as the
settlement negotiations procecd: Newman, at p. 30,
citing Haida Nation, at paras. 27 and 33.

{2) Crown Conduct or Decision

[42] Second, for a duty to consult to arise, there
must be Crown conduct or 2 Crown decision that

ou par imputation, d’une revendication visant
la ressource ou la terre qui sy rattache : Nation
Haida, par. 35. La norime de preuve applicable,
en égard i la nécessité de préserver ’honneur de
la Couronne, n’est pas stricte. Il y a connaissance
réelle lorsqu'une revendication a été formulée dans
une instance judiciaire ou lors de négociations,
ou lorsqu’un droit issu de traité peut étre touché :
Premidre nation crie Mikisew ¢, Canada (Ministre
du Patrimoine canadien), 2005 CSC 69, [2005] 3
R.C.S. 388, par. 34. 1l y a connaissance par impu-
tation lorsque I'on sait on que l'on soupgonne rai-
sonnablement que les terres ont été traditionnelle-
ment occupées par une collectivité autochtone ou
que T'on peut raisonnablement prévoir qu’il y aura
une incidence sur des droits. L'existence possible
d’une revendication est essentielle, mais il n’est pas
nécessaire de prouver que la revendication connai-
tra une issue favorable. La revendication doit senle-
ment étre crédible. La revendication a I'assise fra-
gile, dont le fondement ne parait pas plausible
premiére vue, peut ne faire naitre qu'une obligation
d’informer. Comme l'affirme notre Cour dans I'ar-
rét Nation Haida (par. 37) :

La connaissance d'une revendication crédible mais non
encore établie suffit A faire naitre I'obligation de consul-
ter et d’accommoder, Toutefois, le contenu de 'obli-
gation varie selon les circonstances, comme nous le
verrons de fagon plus approfondie plus loin. Une reven-
dication douteuse cu marginale peut ne requérir qu’une
simple obligation d’informer, alors qu'une revendica-
tion plus solide peut faire naitre des obligations plus
contraignantes, Il est possible en droit de différencier
les revendications reposant sur une preuve l€nue des
revendications reposant sur une preuve i premiére vue
solide et de celles déja établies.

[41] Ti faut que la revendication ou le droit existe
réellement et risque d’étre compromis par la mesure
gouvernementale, car I'objectif de la consultation
est de protéger un droit, établi ou non, d’un préju-
dice irréparable, pendant les négociations en vue
d’un réglement : Newman, p. 30, citant Nation
Haida, par. 27 et 33.

(2) Mesure ou décision de la Couronne

[42] Deunxiémement, pour que naisse l'obliga-
tion de consulter, la mesure ou la décision de la
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engages a potential Aboriginal right. What is
required is conduct that may adversely impact on
the claim or right in question.

[43] This raises the question of what government
action engages the duty to consult. It has been held
that such action is not confined to government
exercise of statutory powers: Huu-Ay-Aht First
Nation v. British Columbia (Minister of Forests),
2005 BCSC 697, [2005] 3 C.N.L.R. 74, at paras. 94
and 104; Wii’litswx v. British Columbia {Minister
of Forests), 2008 BCSC 1139, {2008] 4 CN.LR
315, at paras. 11-15. This accords with the gener-
ous, purposive approach that must be brought to the
duty to consult.

{44} Further, government action is not confined
to decisions or conduct which have an immedi-
ate impact on lands and resources. A potential for
adverse impact suffices. Thus, the duty to consult
extends to “strategic, higher level decisions” that
may have an impact on Aboriginal claims and
rights (Woodward, at p. 5-41 (emphasis omitted)).
Examples include the transfer of tree licences which
would have permitted the cutting of old-growth
forest (Haida Nation); the approval of a multi-year
forest management plan for a large geographic area
(Klahoose First Nation v. Sunshine Coast Forest
District (District Manager), 2008 BCSC 1642,
[2009] 1 C.N.L.R. 110); the establishment of a
review process for a major gas pipeline (Dene Tha'
First Nation v. Canada (Minister of Environment),
2006 FC 1354, [2007] 1 CN.L.R. 1, aff’d 2008
FCA 20, 35 C.E.L.R. (3d} 1); and the conduct of
a comprehensive inquiry to determine a province’s
infrastructure and capacity needs for electricity
transmission (An Inquiry into British Columbia’s
Electricity Transmission Infrastructure & Capacity
Needs for the Next 30 Years, Re, 2009 CarswellBC
3637 (B.C.U.C)). We leave for another day the
question of whether government conduct includes
legislative action: see R, v. Lefthand, 2007 ABCA
206, 77 Alta. L.R. (4th) 203, at paras. 37-40.

Couronne doit mettre en jen un droit ancestral
éventuel. La mesure doit étre susceptible d’avoir un
effet préjudiciable sur la revendication ou le droit

" en question.

[43] Dés lors, la question qui se pose est celle
de savoir quelle mesure oblige le gouvernement a
consulter. Il a été établi que cette mesure ne s'entend
pas uniquement de V'exercice d'un pouvoir conféré
par la loi: Huu-Ay-Aht First Nation c. British
Columbia (Minister of Forests), 2005 BCSC 697,
[2005] 3 CN.L.R. 74, par. 94 et 104; Wii'litswx c.
British Columbia (Minister of Forests), 2008 BCSC
1139, [2008] 4 C.N.L.R. 315, par. 11-15. Cette conclu-
sion s'inscrit dans I'approche généreuse et téléolo-
gique que commande Fobligation de consulter.

[44] En outre, une mesure gouvernementale ne
sentend pas uniquement d’une décision on d’un
acte qui a un effet immédiat sur des terres et des
ressources. Un simple risque d'effet préjudiciable
suffit. Ainsi, obligation de consulter nait aussi
d’une [TRADUCTION] « décision stratégique prise
en haut lieu » qui est susceptible d’avoir un effet
sur des revendications autochtones et des droits
ancestraux (Woodward, p. 5-41 (italiques omis)).
Mentionnons quelques exemples: la cession de
concessions de ferme forestiére qui aurajent permis
Pabattage d’arbres dans de vieilles foréts (Nation
Haida), 'approbation d’un plan pluriannuel de ges-
tion forestiére visant un vaste secteur géographique
(Khaloose First Nation c. Sunshine Coast Forest
District (District Manager), 2008 BCSC 1642,
{20091 1 C.N.L.R. 110), la création d'un proces-
sus d’examen relativement 3 un gazeduc important
(Premiére nation Dene Tha’ c. Canada (Ministre
de Environnement), 2006 CF 1354 (CanLII), conf.
par 2008 CAF 20 {CanLIT)), et Y'examen appro-
fondi des besoins d’infrastructure et de capacit¢ de
transport d’électricité d’une province {(An Inquiry
into British Columbia’s Electricity Transmission
Infrastructure & Capacity Needs for the Next 30
Years, Re, 2009 CarswellBC 3637 (B.C.U.C.). La
question de savoir si une mesur¢ gouvernemen-
tale s'entend aussi d’une mesure législative devra
&tre tranchée dans une affaire ultérieure : voir R.
c. Lefthand, 2007 ABCA 206, 77 Alta. L.R. (dth)
203, par: 37-40. .
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(3) Adverse Effect of the Proposed Crown
Conduct on an Aboriginal Claim or Right

[451 The third element of a duty to consult is
the possibility that the Crown conduct may affect
the. Aboriginal claim or right. The claimant must
show a causal relationship between the proposed
government conduct or decision and a potential for
adverse impacts on pending Aboriginal claims or
rights. Past wrongs, including previous breaches of
the duty to consult, do not suffice.

[46] Again, a generous, purposive approach to
this element is in order, given that the doctrine’s
purpose, as stated by Newman, is “to recognize that
actions affecting unproven Aboriginal title or rights
or treaty rights can have irreversible effects that are
not in keeping with the honour of the Crown” {p.
30, citing Haida Nation, at paras. 27 and 33). Mere
speculative impacts, however, will not suffice,
As stated in R, v. Douglas, 2007 BCCA 265, 278
D.L.R. (4th) 653, at para. 44, there must an “appre-
ciable adverse effect on the First Nations’ ability to
exercise their aboriginal right”. The adverse effect
must be on the future exercise of the right itself; an
adverse effect on a First Nation's future negotiating
position does not suffice.

[47]1 Adverse impacts extend to any effect that
may prejudice a pending Aboriginal claim or right.
Often the adverse effects are physical in nature.
However, as discussed in connection with what
constitutes Crown conduct, high-level management
decisions or structural changes to the resource’s
management may also adversely affect Aboriginal
claims or rights ¢ven if these decisions have no
“immediate impact on lands and resources™
Woodward, at p. 5-41, This is because such struc-
tural changes to the resources management may set
the stage for further decisions that will have a direct
adverse impact on land and resources. For example,

(3) Eifet préjudiciable de la_mesure projetée
pat la Couronne sur une revendication
autochtone ou un droit ancestral

[45] Le troisiéme é&l€ément requis pour qu'il y
ait obligation de consulter est la possibilité que la
mesure de la Couronne ait un effet sur une revendi-
cation autochtone ou un droit ancestral. Le deman-
deur doit établir un lien de causalité entre la mesure
ou la décision envisagée par le gouvernement et un
effet préjudiciable éventuel sur une revendication
autochtone ou un droit ancestral. Un acte fautif
commis dans le passé, telle 'omission de consulter,
ne suffit pas.

[46] Une approche généreuse ct téléologique est
aussi de mise i P'égard de ce troisidme élément puis-
que, comme le dit Newman, Pobjectif poursuivi est
[TRADUCTION} « de reconnafire que les actes tou-
chant un titre aborigéne ou un droit ancestral non
encore établi, ou des droits issus de traités, peu-
vent avoir des répercussions irréversibles qui sont
incompatibles avec I'honneur de la Couronne »
(p- 30, citant I'arrét Nation Haida, par. 27 et 33).
Cependant, de simples répercussions hypothéti-
ques ne suffisent pas. Comme il appert de l'arrét
R. ¢. Douglas, [2007] BCCA. 265; 278 D.L.R. (4th)
653, au par. 44, il doit y avoir un [TRADUCTION]
« effet préjudiciable important sur la possibi-
lit¢ qu'une Premiére nation puisse exercer son
droit ancestral ». Le préjudice doit toucher l'exer-
cice futur du droit lui-méme, et non seulement la
position de négociation ultérieure de la Premiére
nation.

[47] Leffet préjudiciable comprend toute réper-
cussion risquant de compromettre une revendica-
tion antochtone on un droit ancestral. II est sou-
vent de nature physique. Cependant, comme on
I’a vu relativement & ce qui constitue une mesure
de la Couronne, la décision prise en haut lieu ou
la modification structurelle apportée 2 la ges-
tion de la ressource risque aussi d’avoir un effet
préjudiciable sur une revendication autochtone
ou un droit ancestral, et ce, méme si elle n'a pas
d’[TRADUCTION] « effet immédiat sur les terres et
les ressources » : Woodward, p. 5-41. La raison
en est qu'une telle modification structurelle de la



[2010] 2 R.C.5.

ALCAN ¢. CONSEIL TRIBAL CARRIER SEKANI  La Juge en chef 675

a contract that transfers power over a resource from
the Crown to a private party may remove or reduce
the Crown’s power to ensure that the resource is
developed in a way that respects Aboriginal inter-
ests in accordance with the honour of the Crown.
The Aboriginal people would thus effectively lose
or find diminished their constitutional right to have
their interests considered in development decisions.
This is an adverse impact: sce Haida Nation, at
paras. 72-73.

48] An underlying or continuing breach, while
remediable in other ways, is not an adverse impact
for the purposes of determining whether a partic-
ular government decision gives. rise to a duty to
consult, The duty to consult is designed to prevent
damage to Aboriginal claims and rights while claim
negotiations are underway: Haida Nation, at para.
33, The duty arises when the Crown has knowl-
edge, real or constructive, of the potential or aciual
existence of the Aboriginal right or title “and con-
templates conduct that might adversely affect it™
Haida Nation, at para. 353 (emphasis added). This
test was confirmed by the Court in Mikisew Cree in
the context of treaty rights, at paras. 33-34.

[49] The question is whether there is a claim or
right that potentially may be adversely impacted
by the current government conduct or decision in
question, Prior and continuing breaches, including
prior failures to consult, will only trigger a duty to
consult if the present decision has the potential of
causing a novel adverse impact on a present claim
or existing right, This is not to say that there is no
remedy for past and continuning breaches, includ-
ing previous failures to consult. As noted in Haida
Nation, a breach of the duty to consult may be rem-
edied in various ways, including the awarding of
damages. To trigger a fresh duty of consultation —
the matter which is here at issue — a contemplated

gestion de la ressource peut ouvrir la voie 3 d’autres
décisions ayant un effet préjudiciable direct sur les
terres et les ressources. Par exemple, Ie contrat par
lequel la Couronne céde & une partie privée la mai-
trise d’une ressource risque de supprimer ou de
réduire le pouvoir de 1a Couronne de faire en sorte
que ia ressource soit exploitée dans le respect des
intéréts autochtones, conformément a4 I’honneur
de la Couronne. Les Autochtones seraient alors
dépouillés en tout ou en partie de leur droit consti-
tutionnel de voir leurs intéréts pris en considéra-
tion dans les décisions de mise en valeur, ce qui
constitue un effet préjudiciable : voir I'arrét Nation
Haida, par. 72-73.

[48] Une atteinte sous-jacente ou continue, méme
si elle ouvre droit & d’autres recours, ne constitue
pas un effet préjudiciable lorsqu’il $’agit de déter-
miner si une décision gouvernementale particulidre
emporte I'obligation de consulter. La raison d’étre
de cette obligation est d’empécher que les revendica-
tions autochtones et les droits ancestraux ne soient
compromis pendant les négociations anxquelles ils
donnent lien ; Nation Haida, par. 33. L'obligation
nait lorsque la Couronne a cornaissance, concra-
tement ou par imputation, de l'existence poten-
tielle ou réelle du droit ou titre ancestral revendi-
qué et qu'elle « envisage des mesures susceptibles
d’avoir un effet préjudiciable sur celui-ci » ;: Nation
Haida, par. 35 (je souligne). Ce critére est repris
par notre Cour relativement 2 des droits issus de
traités dans Parrét Premiére nation crie Mikisew,
par. 33-34. ' - -

[49] - 11 faut déterminer si une revendication ou
un droit est susceptible d’éire compromis par la
mesure ou ia décision actuelle du gouvernement.
L'atteinte antérienre et continue, y compris 'omis-
sion de consuiter, ne fait naitre I'obligation de
consulter que si la décision actuelle risque d’avoir
cn nouvel effet défavorable sur une revendication
actuelle ou un droit existant. Il peut néanmoins y
avoir recours pour une atteinte antérieure et conti-
nue, y compris I'omission de consulter, Comme le
signale la Cour dans Parrét Nation Haida, le non-
respect de l'obligation de consulter peut donner
droit & diverses réparations, dont Pindemnisa-
tion. Pour que naisse une nouvelle obligation de
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Crown action must put current claims and rights in
jeopardy.

50] Nor does the definition of what constitutes
an adverse effect extend to adverse impacts on the
negotiating position of an Aboriginal group. The
duty to consult, grounded in the need to protect
Aboriginal rights and to preserve the future use of
{he resources claimed by Aboriginal peoples while
balancing countervailing Crown interests, no doubt
may have the ulterior effect of delaying ongoing
development. The duty may thus serve not only as
a tool to settle interim resource issues but also, and
incidentally, as a tool to achieve longer term com-
pensatory goals. Thus conceived, the duty to con-
gult may be seen as a nccessary element in the over-
all scheme of satisfying the Crown’s constitutional
duties to Canada’s First Nations. However, cut off
from its roots in the need to preserve Aboriginal
interests, its purpose would be reduced to giving
one side in the negotiation process an advantage
over the other.

(4) An Alternative Theory of Consultation

[51]1 As we have seen, the duty to consult arises
when: (1) the Crown has knowledge, actual or
constructive, of potential aboriginal claims or
rights; (2) the Crown proposes conduct or a deci-
sion; and (3) that conduct or decision may have an
adverse impact on the Aboriginal claims or rights.
This requires demonstration of a causal connec-
tion between the proposed Crown conduct and a
potential adverse impact on an Aboriginal claim or
right.

[52] The respondent’s submissions are based on a
broader view of the duty to consult. It argues that
even if the 2007 EPA will have no impact on the
Nechako River water levels, the Nechako fisheries

consulter — ce dont il est question en I'espéce —,
une mesure envisagée par la Couronne doit mettre
en péril une revendication actuelle ou un droit
existant. '

[50] Leffet préjudiciable ne sentend pas non
plus d’une répercussion négative sur la position de
négociation d’'un groupe autochtone. Lobligation
de consulter, que justifie la nécessité de protéger
les droits ancestraux et de préserver lutilisation
altérieure des ressources revendiquées par les peu-
ples antochtones, compte tent des intéréts opposés
de 1a Couronne, peut assurément retarder au final
la mise en valeur entreprise. Elle peut donc servir
non seulement 2 régler provisoirement une ques-
tion relative aux ressources, mais aussi, accessoire-
ment, & atteindre un objectif d'indemnisation & long
terme. Vue sous cet angle, l'obligation de consul-
ter peut étre considérée comme un maillon essen-
tiel du dispositif global permettant 4 la Couronne
de s’acquitter de ses obligations constitutionnelles
envers les Premiéres nations du Canada. Toutefois,
dissociée de sa raison d’étre quest la nécessité
de préserver les intéréts autochtones, I'obligation
de consulter viserait seulement a favoriser une
partie par rapport a une auire dans le processus de
négociation.

(4) Interprétation nouvelle de 'obligation de
consulter

{511 Rappelons que I'obligation de consulter prend
naissance lorsque (1) la Couronne a connaissance,
concrétement ou par imputation, de 'existence pos-
sible d’une revendication autochtone ou d’un droit
ancestral, (2) qu'elle envisage une mesure ou une
décision et (3) que ceite mesure ou celle décision
est susceptible d'avoir un effet préjudiciable sur
la revendication autochtone ou le droit ancestral.
11 fant donc établir un lien de causalité entre Ia
mesure projetée par la Couronne et Ieffet préjudi-
ciable possible sur une revendication autochtone ou
un droit ancestral.

{52] Lintimé fonde ses prétentions sur une inter-
prétation plus large de lobligation de consuiter.
1l prétend que méme gi le CAE de 2007 n'aura
aucun impact sur les niveanx d’eau de la riviére
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or the management of the contested resource, the
duty to consult may be triggered because the 2007
EPA is part of a larger hydro-electric project which
continues to impact its rights. The effect of this
proposition is that if the Crown proposes an action,
however limited, that relates to a project that
impacts Aboriginal claims or rights, a fresh duty
to consult arises. The current government action
or decision, however inconsequential, becomes the
hook that secures and reels in the constitutional
duty to consult on the entire resource.

[53] I cannot accept this view of the duty to con-
suit. Haida Nation negates such a broad approach.
It grounded the duty to consult in the need to pre-
serve Aboriginal rights and claims pending reso-
Intion. It confines the duty to consult to adverse
impacts flowing from the specific Crown proposal
at issue — not to larger adverse impacts of the
project of which it is a part. The subject of the con-
sultation is the impact on the claimed rights of the
current decision under consideration,

[54] The argument for a broader duty to consult
invokes the logic of the fruit of the poisoned tree —
an evidentiary doctrine that holds that past wrongs
preclude the Crown from subsequently benefit-
ing from them. Thus, it is suggested that the fail-
ure to consult with the CSTC First Nations on the
initial dam and water diversion project prevents
any further development of that resource without
consulting on the entirety of the resource and its
management. Yet, as Haida Nation pointed out, the
failure to consult gives rise to a variety of remedies,
including damages. An order compelling consulta-
tion is only appropriate where the proposed Crown
conduct, immediate or prospective, may adversely
impact on established or claimed rights. Absent
this, other remedies may be more appropriate.

Nechako, ses stocks de poissons ou la gestion de
la ressource visée par le litige, il peut y avoir obli-
gation de consulter, car le CAE de 2007 fait partie
d'un projet hydroélectrique qui continue d’avoir
des répercussions sur ses droits. Dés lors, si la
Couronne projette quelque mesure — aussi modeste
soit-elle — se rapportant 4 un projet qui touche une
revendication autochtone oun un droit ancestral, une
nouvelle obligation de consulter voit le jour. La
mesure ou la décision gouvernementale en cause,
quelle ait peu de conséquences, voire aucune;
devient le fondement de I'obligation constitution-
nelle de consulter relativement 4 la totalité de la
ressource.

[53] Je ne peux adhérer & cette interprétation
de l'obligation de consulter. L'arrét Nation Haida
écarte une interprétation aussi large. La Cour y fait
reposer I'obligation de consulter sur la nécessité de
préserver les droits ancestranx allégués jusqu'au
réglement des revendications, L'objet de la consul-
tation se limite donc aux seuls effets préjudicia-
bles de la mesure précise projetée par la Couronne,
& l'exclusion des effets préjudiciables globaux du
projet dont elle fait partie. La consultation s’inté-
resse a l'effet de la décision actuellement considé-
rée sur les droits revendiqués.

[54] La thése d’'une obligation de consulter plus
étendue s'appuie sur un principe en matidre de
preuve — celui du fruit de Parbre empoisonné —
selon lequel la Couronne ne saurait aujourd’hui
tirer avantage de ses fautes d’hier. 'intimé prétend
donc que. 'omission de consulter les Premiéres
nations du CTCS au sujet du projet initial de bar-
rage et de dérivation d'eau empéche toute pour-
suite de I'exploitation de cette ressource tant qu'il
n'y & pas eu consultation sur I’ensemble de la res-
source et de sa gestion, Or, comme le fait obser-
ver la Cour dans l'arrét Nation Haida, absence
de consultation ouvre droit & diverses répara-
tions, y compris l'indemnisation. L'ordonnance
de consulter n'est indiquée que lorsque la mesure
projetée par la Couronne, qu'elle soit immédiate
ou prospective, est susceptible d’avoir un effet
préjudiciable sur des droits établis ou revendi-
qués, Sinen, d’autres réparations peuvent é&tre plus
indiquées. ;
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B. The Role of Tribunals in Consultation

{55] The duty on a tribunal to consider consulta-
tion and the scope of that inquiry depends on the
mandate conferred by the legislation that creates
the tribunal. Tribunals are confined to the powers
conferred on them by their constituent legislation:
R. v. Conway, 2010 SCC 22, [2010] 1 S.C.R. 765.
It follows that the role of particular tribunals in
relation to consultation depends on the duties and
powers the legislature has conferred on it.

[56] The legislature may choose to delegate to
a tribunal the Crown’s duty to consult. As noted
in Haida Nation, it is open to governments to set
up regulatory schemes to address the procedural
requirements of consultation at different stages
of the decision-making process with respect to a
resonrce.

[57]1 Alternatively, the legislature may choose
to confine a tribunai’s power to determinations of
whether adequate consultation has taken place, as
a condition of its statutory decision-making pro-
cess. In this case, the tribunal is not itself engaged
in the consultation. Rather, it is reviewing whether
the Crown has discharged its duty to consult with a
given First Nation about potential adverse impacts
on their Aboriginal interest relevant to the decision
at hand.

[58] Tribunals considering resource issues touch-
ing on Aboriginal interests may have neither of
these duties, one of these duties, or both depend-
ing on what responsibilities the legislature has con-
ferred on them. Both the powers of the tribunal to
consider questions of law and the remedial powers
granted it by the legislature are relevant considera-
tions in determining the contours of that tribunal’s
jurisdiction: Conway. As such, they are also rele-
vant to determining whether a particular tribunal
has a duty to consult, a duty to consider consulta-
tion, or no duty at all.

[59] The decisions below and the arguments
before us at times appear to merge the different

B. Le rble du tribunal administratif dans la
consultation

[55] Eobligation du tribunal administratif de
se pencher sur la consultation et sur la portée de
celle-ci dépend de la mission que lui confie sa loi
constitutive. Un tribunal administratif doit s’en
tenir & l'exercice des pouvoirs que lui confére sa
loi habilitante : R. ¢. Conway, 2010 CSC 22, [2010]
1 R.CS. 765. Il s’ensuit que le rdle d'un tribunal
administratif en ce qui a trait 4 la consultation tient
i ses obligations et 4 ses attributions légales.

[56] Le législateur peut décider de lui déiéguer
I'obligation de la Couronne de consulter. Comme
le signale la Cour dans I'arrét Nation Haida, il est
loisible aux gouvernements de mettre en place des
régimes de réglernentation fixant les exigences pro-
cédurales de la consultation aux différentes étapes
du processus décisionnel relatif i une ressource.

[57]1 Sinon, il peut lui confier le seul pouvoir
de décider si une consultation adéquate a eu lien,
'exercice de ce pouvoir faisant dés lors partie de
son processus décisionnel. En pareil cas, le tribu-
nal administratif ne participe pas a la consultation.
Il s’assure plutdt que la Couronne s’est acquitiée de
son obligation de consulter une Premiére nation en
particulier sur un éventuel effet préjudiciable de la
décision en cause sur ses droits ancestraux,

(58] Le tribunal administratif appelé 4 examiner
une question ayant trait & une ressource et ayant une
incidence sur des intéréts autochtones peut n’avoir
ni 'une ni l'autre de ces obligations, n’avoir que
I'une d’elles ou avoir les deux, selon les attributions
que Jui confére le 1égislatenr. Tant son pouvoir légal
d’examiner une question de droit que celui d"accor-
der réparation sont pertinents pour circonscrire sa
compétence : Conway. Ils sont donc aussi perti-
nents pour déterminer si un tribunal administratif
particulier est tenu d'effectuer une consultation ou
de se pencher sur la consultation, ou §'il n’a aucune
obligation en la mati¢re.

[59] Les décisions des tribunaux inférieurs et les
prétentions formulées devant notre Cour paraissent
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duties of consultation and its review. In particular,
it is suggested that every tribunal with jurisdiction
to consider questions of law has a constitutional
duty to consider whether adequate consultation has
taken place and, if not, to itself fulfill the require-
ment regardless of whether its constituent statute
so provides, The reasoning seems to be that this
power flows automatically from the power of the
. tribunal to consider legal and hence constitutional
questions. Lack of consultation amounts to a con-
* stitutional vice that vitiates the tribunal’s jurisdic-
tion and, in the case before us, makes it inconsist-
ent with the public interest, In order to perform its
duty, it must rectify the vice by itself engaging in
the missing consultation.

[60] This argument cannot be accepted, in my
view. A tribunal has only those powers that are
expressly or implicitly conferred on it by statute,
In order for a tribunal 1o have the power to enter
into interim resource consultations with a First
Nation, pending the final settlement of claims, the
tribunal must be expressly or implicdly author-
ized to do so. The power to engage in consulta-
tion itself, as distinet from the jurisdiction to deter-
mine whether a duty to consult exists, cannot be
inferred from the mere power to consider questions
of law. Consultation itself is not a question of law;
it is a distinct and often complex constitutional pro-
cess and, in certain circumstances, a right involv-
ing facts, law, policy, and compromise, The tribu-
nal seeking to engage in consultation itself must
therefore possess remedial powers necessary (o do
what it is asked to do in connection with the con-
sultation. The remedial powers of a tribunal will
depend on that tribunal’s enabling statute, and will
require discerning the legislative intent: Conway,
at para. 82.

[6I] A tribunal that has the power to consider the
adequacy of consultation, but does not itself have
the power to enter into consultations, should pro-
vide whatever relief it considers appropriate in the
circumstances, in accordance with the remedial

powers expressly or impliedly conferred upon it by

parfois amalgamer les différentes obligations en ce
qui concerne la consultation et le contréle de leur
exécution. On prétend plus particuliérement que
tout tribunal administratif compétent pour exami-
ner une question de droit a lobligation constitution-
nelle de s’assurer qu'il y a eu consultation adéquate
et, s'il n'y en a pas eu, de consulter luiméme les
intéressés, que sa loi constitutive le prévoie ou non:
Le raisonnement veut que ce pouvoir découle auto-
matiquement du pouvoir du tribunal administratif
(d’examiner des questions de droit et, par consé-
quent, des questions constitutionnelles. I absence
de consultation équivandrait & un vice constitution-
nel qui annulerait la compétence du tribunal admi-
nistratif et qui, en 'espéce, la rendrait contraire &
I'intérét public. Pour s’acquitter de son obligation,
le tribunal administratif devrait remédier au vice
en effectuant fui-méme la consultation.

[60]1 A mon avis, on ne peut faire droit & cette
thése. Un tribunal administratif n’a que les pou-
voirs qui Iui sont expressément ou implicitement
conférés par la loi. Pour qu'il puisse consulter une
Premiére nation au sujet d’une ressource avant le
réglement définitif de revendications, il doit y étre
expressément ou implicitement autorisé. Le pou-
voir de consulter, qui est distinct du pouvoir de
déterminer s’il existe une obligation de consulter;
ne peut étre inféré du simple pouvoir d’examiner
une question de droit. La consultation comme telle
n'est pas une question de droit. I1 s’agit d’un proces-
sus constitutionnel distinct, souvent complexe, et
dans certaines circonstances, d’un droit mettant en
jeu faits, droit, politique ¢t compromis, Par consé-
quent, le tribunal administratif désirenx d’effectuer
lui-méme la consultation doit avoir le pouvoir de
réparation nécessaire pour faire ce a quoi on ex-
horte relativement 2 la consultation. Le pouvoir de
réparation d’un tribunal administratif tient & sa lo
habilitante et 4 I'intention du législateur : Conway,
par. 82.

[61] Le tribunal administratif doté du pouvoir de
se prononcer sur le caractdre adéquat de la consul-
tation, mais non du pouvoir d’effectuer celle-ci, doit
accorder la réparation qu'il juge indiquée dans les
circonstances, conformément aux pouvoirs de répa-
ration qui lui sont expressément ou implicitement

DL
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statute. The goal is to protect Aboriginal rights and
interests and to promote the reconciliation of inter-
ests called for in Haida Nation.

[62] The fact that administrative tribunals are
confined to the powers conferred on them by the
legislature, and must confine their analysis and
orders to the ambit of the questions before them
on a particular application, admittedly raises the
concern that governments may effectively avoid
their duty to consult by limiting a tribunal’s statu-
tory mandate. The fear is that if a tribunal is denied
the power to consider consultation issues, or if the
power to rule on consultation is split between tribu-
nals so as to prevent any one from effectively deal-
ing with consultation arising from particular gov-
ernment actions, the government might effectively
be able to avoid its duty to consult.

[63] As the B.C. Court of Appeal rightly found,
the duty to consult with Aboriginal groups, trig-
gered when government decisions have the potential
to adversely affect Aboriginal interests, is a consti-
tutional duty invoking the honour of the Crown. It
maust be met, If the tribunal structure set up by the
legislature is incapable of dealing with a decision’s
potential adverse impacts on Aboriginal interests,
then the Aboriginal peoples affected must seek
appropriate remedies in the courts: Haida Nation,
at para. 51.

[64] Before leaving the role of tribunals in rela-
tion to consultation, it may be useful to review
the standard of review that courts should apply in
addressing the decisions of tribunals, The starting
point is Haida Nation, at para. 61:

The existence or extent of the duty to consult or accom-
modate is a legal question in the sense that it defines
a legal duty. However, it is typically premised on an
assessment of the facts. It follows that a degree of def-
erence to the findings of fact of the initial adjudicator
may be appropriate. ... Absent .error on legal issues,
the tribunal may be in a better position to evalnate the
issue than the reviewing court, and some degree of

conférés par sa loi habilitante, L'objectif est de pro-
téger les droits et les intéréts des Autochtones et
de favoriser la conciliation d’intéréts que préconise
notre Cour dans I'arrét Nation Haida.

[62] Qu’un tribunal administratif doive s’en tenir
& I'exercice de ses pouvoirs 1égaux et ne faire porter
son analyse et ses décisions que sur les questions
particuli¢res dont il est saisi comporte certes le
risque qu'un gouvernement se soustraie de fait a
I'obligation de consulter en limitant le mandat d’un
tribunal administratif. On peut craindre en effet
qu'en privant un tribunal administratif du pouvoir
d’examiner les questions relatives a la consultation
ou en répartissant le pouvoir de statuer en la matiére
entre plusieurs tribunaux administratifs de maniére
qu'aucun d’eux ne puisse se pencher sur 'obligation
de consulter que font naitre certaines mesures gou-
vernementales, le gouvernement se soustraie de fait
a cette obligation.

[63] Comme le conclut 2 juste titre la Cour d’ap-
pel, l'obligation de consulter les peuples autoch-
tones, qui nait lorsque le gouvernement prend une
décision susceptible d'avoir un effet préjudiciable
sur leurs intéréts, est une obligation constitution-
nelle qui fait intervenir "honneur de la Couronne
et qui doit étre respectée. Si le régime administratif
mis en place par le législateur ne peut remédier aux
éventuels effets préjudiciables d'une décision sur
des intéréts autochtones, les Premiéres nations tou-
chées doivent alors s’adresser 4 une cour de justice
pour obtenir la réparation voulue : Nation Haida,
par. 51.

[64] Avant de passer au volet suivant de 'analyse,
il me parait indiqué de préciser quelle norme de
contrdle s’applique & la décision du tribunal admi-
nistratif, Prenons comme point de départ le par. 61
de I'arrét Nation Haida

Lexistence et I’étendue de l'obligation de consulter ou
d'accommoder sont des questions de droit en ce sens
quelles définissent une obligation légale. Cependant,
la réponse & ces questions repose habituellement sur
Pappréciation des faits, I1 se peut donc qu’il convienne
de faire preuve de déférence a ’égard des conclusions
de fait du premier décideur. [. . ] En I'absence d’erreur
sur des questions de droit, il est possible que le tribunal
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deference may be required. In such a case, the standard
of review is likely to be reasonableness. To the extent
that the issue is one of pure law, and can be isolated
from the issues of fact, the standard is correctness.
However, where the two are inextricably entwined, ‘the
standard will likely be reasonableness . ... '

[65] It is therefore clear that some deference
is appropriate on matters of mixed fact and law,
invoking the standard of reasonableness. This, of
course, does not displace the need to take express
legislative intention into account in determining the
appropriate standard of review on particular issues:
Canada (Citizenship and Immigration) v. Khosa,
2009 SCC 12, [2009] 1 S.C.R. 339. It follows that
it is necessary in this case to considéer the provi-
sions of the Administrative Tribunals Act and the
Utilities Commission Act in determining the appro-

priate standard of review, as will be discussed more

fully below.

C. The Commission’s Jurisdiction to Consider
Consultation

[66] Having considered the law governing when
a duty to consult arises and the role of tribunals in
relation to the duty to consult, I return to the ques-
tions at issue on appeal..

[67] The first question is whether consideration
of the duty to consult was within the mandate of
the Commission. This being an issue of jurisdic-
tion, the standard of review at common law is cor-
rectness. The relevant statutes, discussed earlier, do

not displace that standard. I therefore agree with.

the Court of Appeal that the Commission did not
err in concluding that it had the power to consider
the issue of consultation.

[68] As discussed above, issues of consultation
between the Crown and Aboriginal groups arise
from s. 35 of the Constitution Act, 1982, They there-
fore have a constitutional dimension. The guestion
is whether the Commission possessed the power to

administratif soit mieux placé que le tribunal de révi-
sion pour étudier la question, auguel cas une certaine
déférence peut s’imposer. Dans ce cas, la norme de
contrdle applicable est vraisemblablement la norme de
la décision raisonnable. Dans la mesure ol la question
est une question de droit pur et peut étre isolée des ques-
tions de fait, la norme applicable est celle de la décision
correcte. Toutefois, lorsque. les deux types de ques-
tions sont inextricablement liées entre elles, la norme
de contr8le applicable est vraisemblablement celle de la
décision raisonnable.. . .

[65] Il est donc clair gu'une certaine déférence
s'impose 4 I'égard d'une décision sur une ques-
tion mixte de fait et de droit, d'ott I'application
de la norme de la raisonnabilité: Ce qui n'écarte
évidemment pas la nécessité de tenir compte de
Pintention expresse du législateur pour détermi-
ner la norme de contrdle qu’il convient d’appli-
quer dans un cas donné : Canada (Citoyenneté et
Immigration) c¢. Khosa, 2009 CSC 12, [2009] 1
R.C.S. 339, Il faut donc, en 'espéce, considérer les
dispositions de YAdministrative Tribunals Act et de
la Utilities Commission Act pour arréter la bonne
norme de contrfle, ce dont il est question plus en
détail ci-aprés.

C. Le pouvoir de la Commission de se pencher
sur la consultation

[66] Aprés examen du droit régissant 'éxistence
de Pobligation de consulter et le réle du tribunal
administratif relativement 3 celle-ci, je reviens sur
les questions en litige dans le pourvoi.

[671 D’abord, I'examen de Pobligation de consul-
ter relevait-elle du mandat de la Commission?
S’agissant d’une question de compétence, la norme
de cortrdle est, en common law, celle de la déci-
sion correcte. Les lois applicables considérées pré-
cédemment n'écartent pas cette norme. Je conviens
donc avec la Cour d’appel que la Commission n'a
pas eu tort de conclure qu’elle avait le pouvoir de se
pencher sur la question de la consultation.

[68] Rappelons que la consultation des peuples
autochtones par la Courcnne découle de 'art. 35
de 1a Loi constitutionnelle de 1982, de sorte qu'elle
revét une dimension constitutionnelle. Il faut déter-
miner si la Commission avait le pouvoir d’en faire
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consider such an issee, As discussed, above, tribu-
nals are confined to the powers conferred on them
by the legislature: Conway. We must therefore ask
whether the Utilities Commission Act conferred on
the Commission the power to consider the issue of
consultation, grounded as it is in the Constitution,

[69] It is common ground that the Ulilities
Commission Act empowers the Commission to
decide questions of law in the course of determining
whether the 2007 EPA is in the public interest. The
power to decide questions of law implies a power to
decide constitutional issues that are properly before
it, absent a clear demonstration that the legislature
intended to exclude such jurisdiction from the tri-
bunal’s power (Conway, at para. 81; Paul v. British
Columbia (Forest Appeals Commission), 2003 SCC
55, [2003] 2 S.C.R. 585, at para. 39). “[S]pecialized
tribunals with both the expertise and authority to
decide questions of law arc in the best position to
hear and decide constitutional questions related to
their statutory mandates”: Conway, at para. 6.

[70] Beyond its general power to consider ques-
tions of law, the factors the Commission is required
to consider under s. 71 of the Utilities Commission
Act, while focused mainly on economic issues, are
broad enough to include the issue of Crown con-
sultation with Aboriginal groups. At the time,
s. 71(2)(e) required the Commission to consider
“any other factor that the commission considers
relevant to the public interest”. The constitutionai
dimension of the duty to consult gives rise to a spe-
cial public interest, surpassing the dominantly eco-
nomic focus of the consultation under the Utilities
Commission Act. As Donald I.A, asked, “How can
a contract formed by a Crown agent in breach of
a constitutional duty be in the public interest?”
(para. 42).

[71] This conclusion is not altered by the
Administrative Tribunals Act, which provides
that a tribunal does not have jurisdiction over

un objet de son examen. Je le répéte, un tribunal
administratif doit s'en tenir & I'exercice des pou-
voirs conférés par le législateur : arrét Conway.
Nous devons donc nous demander si la Utilities
Commission Act reconnaissait 4 la Commission le
pouvoir d’examiner la question de la consultation
du fait de I'assise constitutionnelle de celle-ci.

[69] Ilestreconnuquela Utilities Commission Act
investit la Commission du pouvoir de trancher des
questions de droit aux fins de déterminer si le CAE
de 2007 sert I'intérét public. Le pouvoir d’un tribu-
nal administratif de statuer en droit emporte celui
de trancher une question constitutionnelle dont il
est réguliérement saisi, sauf lorsqu’il est claire-
ment établi que le 1égislateur a voulu le priver d’'un
tel pouvoir (Conway, par. 81; Paul c¢. Colombie-
Britannique (Forest Appeals Commission), 2003
CSC 55, [2003] 2 R.C.S. 585, par. 39). « [U]n tri-
bunal spécialisé jouissant & la fois de l'expertise et
du pouvoir requis peur trancher une question de
droit est le mieux placé pour trancher une ques-
tion constitutionnelle se rapportant 4 son mandat
légal » : Conway, par. 6.

{701 Outre les questions de droit gquelle a le
pouvoir général d’examiner, les éléments dont la
Commission doit tenir compte suivant ’art. 71 de
la Utilities Commission Act, bien qu'ils soient sur-
tout axés sur I'économie, sont suffisamment géné-
raux pour englober la consultation des Autochtones
par la Couronne. L'alinéa 71(2)e} exigeait aussi
de la Commission qu'elle tienne compte de
fTRADUCTION] « tout autre élément jugé pertinent
eu égard a l'intérét public ». L’aspect constitution-
nel de I'obligation de consulter fait nafitre un intérét
public spécial qui écarte la prédominance de I'an-
gle économique dans la consultation prévue par
la Utilities Commission Act. Comme le demande
le juge Donald de la Cour d’appel, [TRADUCTION]
« Comment un contrat conclu par un mandataire de
la Couronne dans le non-respect d’une obligation
constitutionnelle peut-il &re dans I'intérét public? »
(par. 42).

[71] LAdministrative Tribunals Act de la
Colombie-Britannigne ne modifie pas cette conclu-
sion méme sielle prévoit qu’un tribunal administratif
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constitutional matters. Section 2(4) of the Utilities
Commission Act makes certain sections of the
Administrative Tribunals Act applicable to the
Commission. . This includes s. 44(1) which pro-
vides that “[tJhe tribunal does not have jurisdiction
over constitutional questions.” However, “constita-
tional question” is defined narrowly in s. 1 of the
Administrative Tribunals Act as “any question that
requires notice to be given under section 8 of the

Constitutional Question Act”. Notice is required-

only for challenges fo the constitutional validity or
constitutional applicability of any law, or are appli-
cation for a constitutional remedy.

[72] The application to the Commission by the
CSTC for a rescoping order to address consuliation
issues does not fall within this definition. It is not
a challenge to the constitutional validity or appli-
cability of a law, nor a claim for a constitutional
remedy under s. 24 of the Charter or s. 52 of the
Constitution Act, 1982. In broad terms, consulta-
tion under s; 35 of the Constitution Act, 1982 is
a constitutional question: Paul, para. 38. However,
the provisions of the Administrative Tribunals Act
and the Constitutional Question Act do not indicate
a clear intention on the part of the legislature to
exclude from the Commission’s jurisdiction the duty
to consider whethér the Crown has discharged its
duty to consult with holders of relevant Aboriginal
interests. It follows that, in applying the test articu-

lated in Pau! and Conway, the Commission has the.

constitutional jurisdiction to consider the adequacy

of Crown consultation in relation to matters prop-.

erly before it.

[73] For these reasons, I conclude that the
Commission had the power to consider whether
adequate consultation with concerned Aboriginal
peoples had taken place. ‘

[74] While the Utilities Commission Act con-
ferred on the Commissicn the power to consider
whether adequate consultation had: taken place,

n’a pas compétence en matiére constitutionnelle.
Le paragraphe 2(4) de la Utilities Commission Act
assujettit la Commission i certaines dispositions de
VAdministrative Tribunals Act, dont le par. 44(D),
qui dispose qu’[TRADUCTION] « [u]n tribunal admi-
nistratif n’a pas compétence pour trancher une ques-
tion constitutionnelle. » Or, le terme [TRADUCTION]
« question constitutionnelle » est défini de maniére

stricte & l'article premier comme s’entendant de.

« toute question exigeant qu'un avis soit donnée
en application de l'article 8 de la Constitutional
Question Act » Davis n'est requis que lorsque la
validité ou l’applicabi]ité constitutionnelle d’une loi
est contestée on qu'une reparanon const:tut:onnelle
est demandée,

.

[72] Lobjet de la demande présentée 4 la.

Commission par le CTCS pour que le cadre de:
I'andience soit redéfini- de maniére 4 englober la
question de la consuliation ne correspond pas &
cette définition. Il n'y avait ni contestation de la:
validité ou de I'applicabilité constitutionnelle d’une
loi, ni demande de réparation fondée sur I’art. 24 de.
la Charte ou l'art. 52 de la Loi constitutionnelle de
1982. De maniére générale, la consultation visée &
Part. 35 de la Loi constitutionnelle de 1982 corres-
pond A une question constitutionnelle : Paul, par.
38. Toutefois, I'intention du législateur de soustraire
i la compétence de la Commission la question de
savoir si la Couronne s'est acquittée de son obliga-
tion de consulter les titulaires des droits ancestraux’
en cause ne ressort ni de VAdministrative Tribunals
Act ni de 1a Constitutional Question Act, Dés lors,
snivant le critére dégagé dans les arréts Paul et
Conway, la Commission a compétence constitu-

tionnelle pour se pencher sur le caractére adéquat.

de la consultation effectuée par la Couronne rela-
tivement anx questions dont elle est régulidrement
saisie.’

[73] C’est pourquoi j'estime que la Commission
avait le pouvoir de déterminer si les peuples autoch-
tones touchés avaient été€ convenablement consul-
tés.

[74] Méme si la Utilities Commission Act confére.
4 la Commission le pouvoir de déterminer si une
consultation adéquate aeu lien, elle ne va pas jusqu'a
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its language did not extend to empowering the
Commission to engage in consuitations in order
to discharge the Crown's constitutional obliga-
tion to consult. As discussed above, legislatures
may delegate the Crown’s duty to consult to tribu-
nals. However, the Legislature did not do so in the
case of the Commission. Consultation itself is not
a question of law, but a distinct constitutional pro-
cess requiring powers to effect compromise and
do whatever is necessary to achieve reconciliation
of divergent Crown and Aboriginal interests. The
Commission's power to consider questions of law
and matters relevant to the public interest does not
empower it to itself engage in consultation with
Aboriginal groups.

[75] As the Court of Appeal rightly found, the
duty to consult with Aboriginal groups, triggered
when government decisions have the potential to
adversely affect Aboriginal interests, is a constitu-
tional duty invoking the honour of the Crown. It
must be met. If the tribunal structure set up by the
Legislature is incapable of dealing with a decision’s
potential adverse impacts on Aboriginal interests,
then the Aboriginal peoples affected must seek
appropriate remedies in the courts: Haida Nation,
at para..51.

D. The Commission’s Reconsideration Decision

[76] The Commission correctly accepted that it
had the power to consider the adequacy of con-
sultation with Aboriginal groups. The reason it
decided it would not consider this issue was not for
want of power, but because it concluded that the
consultation issue could not arise, given its finding
that the 2007 EPA would not adversely affect any
Aboriginal interest.

[77]1 As reviewed earlier in these reasons, the
Commission held a hearing into the issue of
whether the main hearing should be rescoped to
permit exploration of the consultation issue. The
evidence at this hearing was directed to the issue

I'autoriser & entreprendre elle-méme la consulta-
tion et A s'acquitter de I'obligation constitution-
nelle de la Couronne. Je rappelle que le législateur
peut déléguer A un tribunal administratif 'obliga-
tion de la Couronne de consulter. Toutefois, en 'es-
péce, il ne 'a pas fait vis-a-vis de la Commission.
La consultation ne constitue pas comme telle une
question de droit, mais une démarche constitution-
nelle distincte exigeant le pouvoir de transiger et
d’accomplir tout ce qui est nécessaire pour conci-
lier les intéréts divergents de la Couronne et des
Autochtones. Le pouvoir de la Commission d’exa-
miner les questions de droit et tout élément perti-
nent pour ce qui concerne I'intérét public ne P'auto-
rise pas & entreprendre elle-méme la consultation
des groupes autochtones.

[75] Comme le conclut i juste titre la Cour d’ap-
pel, l'obligation de consulter les peuples autoch-
tones, qui nait lorsque le gouvernement prend une
décision susceptible d’avoir un effet préjudiciable
sur leurs intéréts, est une obligation constitution-
nelle qui fait intervenir 'honneur de la Couronne
et qui doit &tre respeciée. Lorsque le régime admi-
nistratif mis en place par le législateur ne peut
remédier aux éventuels effets préjudiciables d'une
décision sur des intéréts autochtones, les Premiéres
nations touchées doivent s’adresser 4 une cour de
justice pour obtenir la réparation voulue : Nation
Haida, par. 51.

D. Ladécision de la Commission sur la demande
de révision

[76] La Commissicn a reconnu & juste titre avoir
le pouvoir d’examiner le caractére adéquat de la
consultation des groupes autochtones, Elle a décidé
de ne pas se pencher sur la question non pas parce
qu'elle n’en avait pas le pouveir, mais parce gqu'elle
estimait que la question ne pouvait s¢ poser étant
donné sa conclusion que le CAE de 2007 n’aurait
pas d’effet préjudiciable sur quelque intérét autcch-
tone.

[77] Comme nous l'avons vu, la Commission
a tenu une audience sur la question de savoir s’
fallait recadrer I'audience principale de maniére
a permettre 'examen de la question de la consul-
tation. La preuve alors produite portait sur I'effet
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of whether approval of the 2007 EPA would have
any adverse impact on the interests of the CSTC
First Nations. The Commission considered both the
impact of the 2007 EPA on river levels (physical
impact) and on the management and control of the
resource. The Commission concluded that the 2007
EPA would not have any adverse physical impact on
the Nechako River and its fishery. It also concluded
that the 2007 EPA did not “transfer or change con-
trol of licenses or authorization”, negating adverse
impacts from management or control changes. The
Commission held that an underlying infringement
(i.e. failure to consult on the initial project} was not
sufficient to trigger a duty to consult. It therefore
dismissed the application for reconsideration and
declined to rescope the hearing to include consul-
tation issues. .

{78] The determination that rescoping was not
required because the 2007 EPA could not affect
Aboriginal interests is a mixed question of fact and
law. As directed by Haida Nation, the standard of
review applicable to this type of decision is nor-
mally reasonableness (understood in the sense that
any conclusion resting on incorrect legal principles
of law would not be reasonable). However, the pro-
visions of the relevant statutes, discussed earlief,
must be considered. The Utilities Commission Act
provides that the Commission’s findings of fact
are “binding and conclusive”, attracting a patently
unreasonable standard under the Administrative
Tribunals Act. Questions of law must be correctly
decided. The question before us is a question of
mixed fact and law. It falls between the legislated
standards and thus attracts the common law stand-
ard of “reasonableness” as set out in Haida Nation
and Dunsmuir v. New Brunswick, 2008 SCC S,
[2008] 1 S.C.R. 190. .

[79] A duty to consult arises, as set out above;
when there is: (a) knowledge, actual or construc-
tive, by the Crown of a potential Aboriginal claim
or right, (b) contemplated Crown conduct, and (¢)
the potential that the contemplated conduct may

préjudiciable éventuel de I'approbation du CAE
de 2007 sur les intéréts des Premiéres nations du
CTCS. La Commission a examiné Ieffet du CAE
de 2007 tant sur les niveaux d’eau (impact physi-
que) que sur la gestion de la ressource et sa maitrise.
Elle a conclu que le CAE de 2007 n’aurait aucun
impact physique négatif sur la riviére Nechako et
ses ressources halieutiques. Elle a aussi estimé que
le CAE de 2007 nentrainerait [TRADUCTION] « ni
transfert ni modification des licences ou des auto-
risations », &cartant du coup tout effet préjudiciable
causé par une modification touchant i la gestion ou
2 la maitrise. Selon elle, une atteinte sous-jacente
(soit 'omission de consulter relativement au projet
initial) ne suffisait pas pour faire naitre une obliga-
tion de consulter. Elle a donc rejeté la demande de
révision et refusé de recadrer 'audience de maniere
que celle-ci porte aussi sur la consultation.

{78] La décision sclon laquelle le recadrage n'était
pas nécessaire parce que le CAE de 2007 ne pou-
vait avoir d’incidence sur des intéréts autochtones
porte sur une question mixte de fait et de droit.
Suivant l'arrét Nation Haida, la norme de contrdle
applicable & ce genre de décision est habituellement
celle de la raisonnabilité (au sens oil toute conclu-
sion fondée sur un principe de droit erroné n’est
pas raisonnable). Cependant, il faut- tenir compte
des dispositions des lois applicables examinges
précédemment. La. Utilities Commission Act pré-
voit que les conclusions de fait de la Commission
sont [TRADUCTION] « opposables et définitives », ce
qui appelle la norme de la décision manifestement
déraisonnable snivant Administrative Tribunals
Act. La décision portant sur une question de droit
doit &tre correcte. Or, la question dont nous sommes
saisis est une question mixte de fait et de droit. Elle
appelle une norme se situant entre celles établies
par la loi, & savoir la norme de la raisonnabilité,
issue de la common law et consacrée par les arréts
Nation Haida et Dunsmuir c. Nouveau-Brunswick,
2008 CSC 9, [2008] 1 R.C.S. 190.

[791 Rappelons que l'obligation de consulter
prend naissance lorsque les éléments suivants sont
réunis : a) connaissance par la Couronne, réelle ou
imputée; de P'existence possible d’une revendica-
tion antochtone ou d’un droit ancestral, b) mesure
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adversely affect the Aboriginal claim or right. If,
in applying the test set out in Haida Nation, it is
arguable that a duty to consult could arise, the
Commission wonld have been wrong to dismiss the
rescoping order,

[80] The first element of the duty to consult —
Crown knowledge of a potential Aboriginal claim
or right — need not detain us. The CSTC First
Nations' claims were well-known to the Crown;
indeed, it was lodged in the Province's formal
claims resolution process.

[81] Nor need the second element — proposed
Crown conduct or decision — detain us, BC Hydro’s
proposal to enter into an agreement to purchase
clectricity from Alcan is clearly proposed Crown
conduct. BC Hydro is a Crown corporation. It acts
in place of the Crown. No one seriously argues that
the 2007 EPA does not represent a proposed action
of the Province of British Columbia.

[82] The third element — adverse impact on an
Aboriginal claim or right caused by the Crown con-
duct— presents greater difficulty. The Commission,
referring to Haida Nation, took the view that to
meet the adverse impact requirement, “more than
Just an underlying infringement” was required, In
other words, it must be shown that the 2007 EPA
could “adversely affect” a current Aboriginal inter-
est. The Court of Appeal rejected, or must be taken
to have rejected, the Commission’s view of the
matter.

[83] In my view, the Commission was correct in
concluding that an underlying infringement in and
of itself would not constitute an adverse impact
giving rise to a duty to consult, As discussed above,
the constitutional foundation of consultation artic-
ulated in Haida Nation is the potential for adverse
impacts on Aboriginal interests of state-authorized

projetée par la Couronne et c) risque que celle-ci
ait un effet préjudiciable sur la revendication on
le droit. Si, an regard du critére établj dans I'arrét
Nation Haida, on peut soutenir qu'une obligation de
consulter pouvait exister, la Commission a eu tort
de rejeter la demande de recadrage de Pandience.

[80] 1l n’y a pas lieu de s'arréter au premier élé-
ment — la connaissance par la Couronne de ['exis-
tence possible d'une revendication autochtone
ou d'un droit ancestral. Les revendications des
Premiéres nations du CTCS étaient bien connues de
la Couronne et avaient en fait &té formulées dans le
cadre du processus formel mis sur pied par la pro-
vince pour le réglement des revendications autoch-
tones. '

[811 Il w’y a pas lieu non plus de sattarder au
deuxiéme élément ~— la mesure ou la décision pro-
jetée par la Couronne. Le projet de BC Hydro de
conclure avec Alcan un contrat d’achat d’électri-
cité constitue clairement une mesure projetée par
la Couronne, BC Hydro est une société d’Etat qui
agit au nom de la Couronne. Nul ne prétend sérieu-
sement que le CAE de 2007 n'équivaut pas A une
mesure projetée par la province de la Colombie-
Britannique.

[82] Le troisiéme élément — I'cffet préjudicia-
ble de la mesure de la Couronne sur une revendi-
cation autochtone ou un droit ancestral — présente
une plus grande difficuité. S’appuyant sur I'arrét
Nation Haida, 1a Commission a estimé que pour
satisfaire & l'exigence de leffet préjudiciable, il
fallait [TRADUCTION] « davantage quune atteinte
sous-jacente ». En d’autres termes, il fallait démon-
trer que le CAE de 2007 était susceptible d’avoir
un « effet préjudiciable » sur un intérét autochtone
actuel, La Cour d’appel rejette le point de vue de la
Commission sur ce point, ou ¢’est du moins ce qu'il
faut retenir de sa décision.

[83] A mon sens, la Commission a eu raison de
conclure qu'une aiteinte sous-jacente ne consti-
tue pas comme telle un effet préjudiciable faisant
naitre une obligation de consuiter. Nous I'avons
vu, il appert de l'arrét Nation Haida que le fon-
dement -constitutionnel de la consultation réside
dans le risque qu'un projet autorisé par I'Etat ait
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developments. Consultation centres on how the
resource is 1o be developed in a way that prevents
irreversible harm to existing Aboriginal interests,
Both parties must meet in good faith, in a balanced
manner that reflects the honour of the Crown, to
discuss development with a view to accommoda-
tion of the conflicting interests. Such a conver-
sation is. impossible where the resource has long
since been altered and the present government con-
duct or decision does not have any further impact
on the resource. The issue then is not consultation
about the further development of the resource, but
negotiation about compensation for its alteration
withont having properly consulted in the past. The
Commission applied the correct legal test.

[84] It was argued that the Crown breached the
rights of the CSTC when it allowed the Kenney
Dam and clectricity production powerhouse with
their attendant impacts on the Nechako River to be
builtin the 1950s and that this breach is ongoing and
shows no sign of ceasing in the foreseeable future.
But the issue before the Commission was whether a
fresh duty to consuit conld arise with respect to the
Crown decision before the Commission. The ques-

tion was whether the 2007 EPA could adversely

impact the claim or rights advanced by the CSTC
First Nations in the ongoing claims process. The
issue of ongoing and continuing breach was not
before the Commission, given its limited mandate,
and is therefore not before this Court.

[85] What then is the potential impact of the 2007
EPA on the claims of the CSTC First Nations? The
Commission held there could be none. The question
is whether this conclusion was reasonable based on
the evidence before the Commlssmn on the rescop-

ing 1nqu1ry

{861 The Commission considei‘éd two types of
potential impacts. The first type of impact was the

un effet préjudiciable sur des intéréts autochtones.
La consultation porte principalement sur la fagon
dont la ressource doit &tre exploitée pour qu'un
préjudice irréparable ne soit pas infligé aux inté-
réts autochtones existants. Les deux. parties doi-
vent se rencontrer de bonne foi, dans un climat de
mesure compatible avec ’honneur de la Couronne,
pour discuter de mise en valeur dans une optique
de conciliation des intéréts divergents. Or, un el
échange est impossible lorsque la ressource est
transformée- depuis longtemps et que la mesure
ou la décision actuelle du gouvernement n’a plus
aucune incidence sur elle. Il ne s’agit plus dés lors
de consulter sur Fexploitation uitérieure de la res-
source, mais plutdt de négocier une indemnisation
pour sa transformation intervenue sans consulta-
tion adéquate préalable. La Commlssmn a appliqué
le bon critére Jurldlque

[84) Le CTCS fait valoir que la Couronne a porté
atteinte  ses droits lorsque, dans les années 1950,
elle a autorisé la construction du barrage Kenney
et de la centrale électrique, qui a co des répercus-
sions sur la riviére Nechako, et que cette atteinte est
continue et que rien ne permet de croire qu’elle ces-
sera dans un avenir prévisible. Cependant, la ques-
tion que devait trancher la Commission était celle
de savoir si une nouvelle obligation de consulter
pouvait prendre naissance & I'égard de la décision
de la.Couronne dont était saisie la Commission,
11 lui fallait déterminer si le CAE de 2007 pouvait
avoir un effet préjudiciable sur les droits revendi-
qués par les Premiéres nations du CTCS dans le
cadre du processus de réglement en cours. Etant
donné les limites de son mandat, la Commission
n’était pas saisie de la question de l"atteinte conu-
nue et se poursuivant toujours, en sorte que notre
Cour ne l'est pas non plus.

[85] Quel est donc I'impact possible du CAE de
2007 sur les revendications des Premiéres nations
du CTCS? La Commission a conclu qu’il ne pou-
vait y en avoir: La question est donc celle de savoir
si 1a conclusion était raisonnable au vu de la preuve
offerte & 'appui de la demande de recadrage.

[86] La Commission a considéré deux types d’ef-
fet possible. Le premier était I'impact physique du

R PR
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physical impact of the 2007 EPA on the Nechako
River and thus on the fishery. The Commission
conducted a detailed review of the evidence on
the impact the 2007 EPA could have on the riv-
er’s water levels and concluded it would have none.
This was because the levels of water on the river
were entirely governed by the water licence and
the 1987 agreement between the Province, Canada,
and Alcan. The Commission rejected the argument
that not approving the 2007 EPA could poten-
tially raise water levels in the Nechako River, to
the benefit of the fishery, on the basis of uncon-
tradicted evidence that if Alcan could not sell
its excess electricity to BC Hydro it wounld sell it
elsewhere. The Commission concluded that with
or without the 2007 EPA, “Alcan operates the
Nechako Reservoir to optimize power generation™
Finally, the Commission concluded that changes in
the timing of water releases for power generation
have no effect on water levels in the Nechako River
because water releases for power generation flow
into the Kemano River to the west, rather than the
Nechako River to the east.

[87] The Commission also considered whether
the 2007 EPA might bring about organizational,
policy, or managerial changes that might adversely
affect the claims or rights of the CSTC First
Nations. As discussed above, a duty to consult may
arise not only with respect to specific physical
impacts, but with respect to high-level managerial
or policy decisions that may potentially affect the
future exploitation of a resource to the detriment
of Aboriginai claimants. It noted that a “section 71
review does not approve, transfer or change control
of licenses or authorization”. Approval of the 2007
EPA would not effect management changes, ruling
out any attendant adverse impact. This, plus the
absence of physical impact, led the Commission
to conclude that the 2007 EPA had no potentiai to
adversely impact on Aboriginal interests.

CAE de 2007 sur la riviére Nechako et, par consé-
quent, sur le poisson. La Commission a examiné
minutiensement les éléments de preuve sur les
effets que le CAE de 2007 pouvait avoir sur les
niveaux d’ean de la riviére et elle a conclu qu'il n’y
cn aurait pas. En fait, les niveaux d’eau de la riviere
relevaient entiérement du permis d’exploitation
hydraulique et de I'accord de 1987 intervenu entre
la province, le Canada et Alcan. La Commission a
rejeté Pargument voulant que Pomission d’approu-
ver le CAE de 2007 puisse entrainer une augmen-
tation des niveaux d’ean de la rividre Nechako, et
favoriser ainsi la péche, eu égard i la preuve non
contredite selon laquelle si Alcan ne pouvait vendre
ses surplus d’électricité & BC Hydro, elle trouverait
un autre preneur. Elle a conclu qu’avec ou sans le
CAE de 2007, [TRADUCTION] « Alcan exploite le
réservoir Nechako dans le but d’optimiser la pro-
duction d'énergie ». Enfin, la Commission a conclu
que la modification du calendrier des lichers d’eau
destinés i la production d’électricité n’avait aucun
impact sur les niveaux d’cau de la rivigre Nechako
puisque I'eau était déversée dans la riviere Kemano
a 'ouest, et non dans la Nechako a I'est.

[87] La Commission s'est aussi penchée sur la
question de savoir si le CAE de 2007 pouvait entrai-
ner des changements organisationnels, politiques ou
de gestion susceptibles d’avoir un effet préjudicia-
ble sur les revendications ou les droits des Premigres
nations du CTCS. Je le répéte, il peut y avoir obli-
gation de consulter & 'égard non seulement d’im-
pacts physiques particuliers, mais aussi de décisions
de gestion ou politiques qui sont prises en haut lien
el qui peuvent avoir une incidence sur Pexploita-
tion future de la ressource au détriment des deman-
deurs antochtones. La Commission fait remarquer
que I'[TRADUCTION] « examen visé & l'art. 71 n’a
pas pour effet d’approuver ou de transférer une
licence on une autorisation ou d’en modifier le titu-
laire » L'approbation du CAE de 2007 n'allait pas
entrainer de changements de gestion, ce qui écartait
tout effet préjudiciable concomitant. Ces éléments,
joints & I'absence d’impact physique, ont amené la
Commission i conclure que le CAE de 2007 ne ris-
quait pas d’avoir un effet préjudiciable sur des inté-
réts autochtones.
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[88] Itisnecessary, however, to delve further, The
2007 EPA calls for the creation of a Joint Operating
Committee, with representatives of Alcan and BC
Hydro (s. 4.13). The duties of the committee are to
provide advice to the parties regarding the adminis-
tration of the 2007 EPA and to perform other func-
tions that may be specified or that the parties may
direct (s. 4.14). The 2007 EPA also provides that the
parties will jointly develop, maintain, and update a
reservoir operating model based on Alcan’s exist-
ing operating model and “using input data accept-
able to both Parties, acting reasonably” (s. 4.17).

[89] Thequestion is whether these clauses amount
to an authorization of organizational changes that
have the potential to adversely impact on Aboriginal
interests. Clearly the Commission did not think so.
But cur task is to examine that conclusion and ask
whether this view of the Commission was reason-
able, bearing in mind the generous approach that
should be taken to the duty to consult, grounded in
the honour of the Crown.

{901 Assuming that the. creation of the Joint
Operating Committee and the ongoing reservoir
operation plan can be viewed as. organizational
changes effected by the 2007 EPA, the question is
whether they have the potential to adversely impact
the claims or rights of the CSTC First Nations. In
cases where adverse impact giving rise to a duty to
consult has been found as a consequence of organi-
zational or power-structure changes, it has gener-
ally been on the basis that the operational.decision
at stake may affect the Crown’s future ability to
deal honourably with Aboriginal interests. Thus, in
Haida Nation, the Crown proposed to enter into a
long-term timber sale contract with Weyerhaeuser.
By entering into the contract, the Crown would
have reduced its power 1o control logging of trees,
some of them old growth forest, and hence its abil-
ity to exercise decision making over the forest con-
sistent with the honour of the Crown. The resource
would have been harvested without the consultation
discharge that the honour of the Crown required.
The Haida people would have been robbed of their

[88] 1l est toutefois nécessaire de pousser quel-
que peu I'analyse. Le CAE de 2007 prévoit la créa-
tion d’'un comité conjoint d’exploitation formé de
représentants d’Alcan et de BC Hydro (clause 4.13),
Le comité a pour fonction de conseiller les par-
ties sur I'administration du CAE de 2007 et d’ac-
complir d’autres tiches qui sont précisées ou que
Ini assignent les parties (clause 4.14). Le CAE de
2007 prévoit aussi que, conjointement, les par-
ties élaborent, appliquent et actualisent un modéle
d’exploitation du réservoir inspiré de celui d’Alcan
el [TRADUCTION] « utilisant des données jugées
acceptables par les deux parties, qui sont tenues de
se montrer raisonnables » (clause 4.17).

[89} - La question est celle de savoir si ces clau-
ses équivalent 4 autoriser des modifications d’or-
dre organisationnel qui sont susceptibles d’avoir un
effet préjudiciable sur des intéréts autochtones, La
Commission ne le croit manifestement pas. Or, il
nous faut examiner cette conclusion et nous deman-
der si elle est rajisonnable eu égard & l'approche
généreuse qui s'impose relativement i I'obligation
de consulter, laquelle a pour assise I’honneur de la
Couronne,

[90] A supposerquela création du comité conjoint
et du- modéle d’exploitation du réservoir existant
puissent étre considérés comme des modifications
d’ordre organisationnel apportées par le CAE de
2007, la question est celle de savoir si ces dernié-
res sont susceptibles d’avoir un effet préjudiciable
sur les revendications ou les droits des Premiéres
nations du CTCS, Lorsqu’il est établi que l'effet
préjudiciable faisant naitre I'obligation de consulter
résulte d’une modification de I'organisation, notam-
ment celle du pouvoir, c’est généralement parce que
la décision opérationnelle en cause risque dés lors
d’empécher la Couronne d’agir honorablement 2
I'égard des intéréts autochtones. Ainsi, dans I'af-
faire Nation Halida, 12 Couronne projetait la conclu-
sion avec Weyerhaenser d’un contrat 4 long terme
de vente de bois d’ccuvre. En concluant le contrat,
la Couronne réduisait sa maitrise de I'exploita-
tion forestiére, notamment dans certaines vieilles
foréts, et, partant, sa faculté d’exercer son pou-
voir décisionnel en la matiére de fagon conforme 4
I'honnenr de la Couronne. La ressource aurait été
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constitutional entitlement. A more telling adverse
impact on Aboriginal interests is difficult to con-
ceive.

[91] By contrast, in this case, the Crown remains
present on the Joint Operating Committee and
as a participant in the reservoir operating model.
Charged with the duty to act in accordance with
the honour of Crown, BC Hydro’s representatives
would be required io take into account and consult
as necessary with affected Aboriginal groups inso-
far as any decisions taken in the future have the
potential to adversely affect them. The CSTC First
Nations’ right to Crown consultation on any deci-
sions that would adversely affect their claims or
rights would be maintained. I add that the honour
of the Crown would require BC Hydro to give the
CSTC First Nations notice of any decisions under
the 2007 EPA that have the potential to adversely
affect their claims or rights.

[92] This ongoing right to consultation on future
changes capable of adversely impacting Aboriginal
rights does not undermine the validity .of the
Commission’s decision on the narrow issue before
it: whether approval of the 2007 EPA could have
an adverse impact on claims or rights of the CSTC
First Nations, The Commission correctly answered
that question in the negative. The uncontradicted
evidence established that Alcan would continue
to produce electricity at the same rates regard-
less of whether the 2007 EFA is approved or not,
and that Alcan will sell its power elsewhere if BC
Hydro does not buy it, as is their entitlement under
Final Water Licence No. 102324 and the 1987
Agreement on waterflows. Moreover, althcugh
the Commission did not advert to it, BC Hydro,
as a participant on the Joint Operating Committee
and the resevoir management team, must in the
future consult with the CSTC First Nations on any
decisions that may adversely impact their claims
or rights. On this evidence, it was not unreason-
able for the Commission to conclude that the 2007
EPA will not adversely affect the claims and rights

exploitée sans que la Couronne ne se soit acquittée
au préalable de I'obligation de consulter que com-
mande ’honneur de la Courcnne, Le peuple Haida
avrait été dépouillé de son droit constitutionnel.
Difficile de concevoir un effet préjudiciable plus
manifeste sur un intérét autochtone.

[91] EnVlespéce, par contre, la Couronne demeure
un membre du comité conjoint d’exploitation et un
participant en ce qui concerne le modele d’exploita-
tion du réservoir. Comme ils ont Pobligation d’agir
conformément a I'honneur de la Couronne, les
représentants de BC Hydro devront tenir compte
des groupes autochtones touchés et les consulter
au besoin lorsqu’une décision ultérieure sera sus-
ceptible d’avoir un effet préjudiciable sur eux. Le
droit des Premiéres nations du CTCS d’étre consul-
tées sur toute décision susceptible de compromet-
tre leurs revendications ou leurs droits est préservé,
I'ajoute que I'honneur de la Couronne oblige BC
Hydro 2 les informer de toute décision prise en
application du CAE de 2007 qui est susceptible
d’avoir un effet préjudiciable sur leurs revendica-
tions ou leurs droits.

[92] Ce droit permanent gu'ont les Premiéres
nations du CTCS d’étre consultées pour toute modi-
fication ultérienre susceptible d'avoir un effet pré-
judiciable sur leurs droits ancestrauXx ne remet pas
en cause le bien-fond€ de la décision rendue par la
Commission relativement 2 la seule question dont
elle était saisie : I'approbation du CAE de 2007
pouvait-elle avoir un cffet préjudiciable sur leurs
revendications ou leurs droits? La Commission a
eu raison de répondre par la négative. La preuve
non contredite établissait qu’Alcan continuerait de
produire la méme quantité d’électricité, que le CAE
de 2007 soit approuvé ou non, et qu'elle trouve-
rait un autre acheteur si BC Hydro déclinait l'of-
fre, comme I'y autorisaient le permis d’exploita-
tion hydraulique permanent n” 102324 et ’accord
de 1987 sur les niveaux d'eau. De plus, bien que la
Commission n'en fasse pas mention, BC Hydro, en
tant que membre du comité conjoint d’exploitation
et de I'équipe de gestion du réservoir, doit doréna-
vant consulter les Premiéres nations du CTCS sur
toute décision susceptible d’avoir un effet préjudi-
ciable sur leurs revendications ou leurs droits. A la
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currently under negotiation of the CSTC First
Nations.

[93] I conclude that the Commission took a cor-
rect view of the law on the duty to consult and
hence on the question before it on the application
for reconsideration. It correctly identified the main
issue before it as whether the 2007 EPA had the
potential to adversely affect the claims and rights
of the CSTC First Nations, It then examined the
evidence on this gtiestion. It looked at the organiza-
tional implications of the 2007 EPA and at the phys-
ical changes it might bring about, It concluded that
these did not have the potential to adversely impact
the claims or rights of the CSTC First Nations, It
has not been established that the Commission acted
unreasonably in arriving at these conclusions.

E. The Commission’s Decision That Approval of
the 2007 EPA Was in the Public Interest

[94] The attack on the Commission’s decision
to approve the 2007 EPA was confined to the
Commission’s failure to consider the issue of ade-
quate consultation over the affected interests of
the CSTC First Nations. The conclusion that the
Commission did not err in rejecting the applica-
tion to consider this matter removes this objection.
It follows that the argument that the Commission
acted unreasonably in approving the 2007 EPA
fails, :

V. Disposition

[®5] T would allow the appeal and confirm
the decision of the British Columbia Utilities
Commission approving the 2007 EPA. Each party
will bear their costs, :

Appeal allowed; British Columbia Utilities
Commission’s approval of 2007 Energy Purchase
Agreement confirmed..

lumigre de cette preuve, il n'est pas déraisonnable
que la Commission conclue que le CAE de 2007
n'aura pas d’effet préjudiciable sur les revendica-
tions et les droits de ces Premigres nations qui fai-
saient alors 'objet de négociations,

[93] Jarrive & la conclusion que la Commission
a bien interprété le droit en ce qui concerne Pobli-
gation de consulter et, par conséquent, la question
qu'elle était appelée A trancher pour statuer sur la
demande de révision. Elle a bien cerné la question
principale dont elle était saisie, & savoir si le CAE
de 2007 pouvait avoir un effet préjudiciable sur les
revendications et les droits des Premiéres nations
du CTCS. Elle a ensuite examiné la preuve perti-
nente. Elle a considéré les répercussions organisa-
tionnelles du CAE de 2007 et les changements phy-
siques qui pouvaient en résulter. Elle a conclu que
ces modifications ne risquaient pas de compromet-
tre les revendications ou les droits en cause. 11 n'a
pas ¢€té établi qu'elle a agi de maniére déraisonna-
ble en tirant ces conclusions.. S

E. La décision de la C"ommis'siofz pafta}i't qde
Vapprobation du CAE de 2007 était dans Vin-
térét public . g

[94]  Le seul motif de contestation de la décision
d’approuver le CAE de 2007 était 'omission de la
Commission d’examiner la question du caractére
adéquat de la consultation portant sur les intéréts en
cause des Premiéres. nations du CTCS. La conclu-
sion que la Commission n’a pas eu tort de rejeter
la demande d’examen de cette question écarte ce
motif de contestation. Ainsi, la thése selon laguelle
la Commission a agi de maniére déraisonnable en
approuvant le CAE de 2007 ne saurait &tre rete-
nue,

V. Dispositif
[95] Je suis davis d’accueillir le pourvoi et de
confirmer la décision de la Commission approu-

vant le CAE de 2007. Chacune des parties paie ses
propres frais de justice,

Pourvoi accueilli; décision de la British
Columbia Utilities Commission approwvant le
contrat d'achat d’électricité de 2007 confirmée.
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N.R. 91, 1983 CarswellNat 530 (3.C.C.) — followed

Tzeachten First Nation v. Canada (Attorney General) (2008), 2008 FC 928, 2008 CarswellNat 3001, 297
D.L.R, (4th) 300, 2008 CF 928, [2008] 4 C.N.L.R. 203, 2008 CarswellNat 4647, 334 F. T.R. 169 (Eng.), 83
Admin. L.R. (4th) 45 (F.C.) — followed

Statutes considered:

National Energy Board Act, R.S.C. 1985, c. N-7
§. 52 — referred to

Treaties considered:

Treaty No. I, 1871 (Between Her Majesty the Queen and the Chippewa and Cree Indians of Manitoba)

Generally — referred to
APPLICATION by First Nations for progressive relief against respondents.
R.L. Barnes J.:

1 The Applicants are the seven First Nations who are the successors to those Ojibway First Nations who
entered into what is known as Treaty One with the federal Crown on August 3, 1871[FN1] . They are today or-
ganized collectively as the Treaty One First Nations and they assert treaty, treaty-protected inherent rights and
indigenous cultural rights over a wide expanse of land in southern Manitoba. By these applications the Treaty
One First Nations seek declaratory and other prerogative relief against the Respondents in connection with three
decisions of the Governor in Council (GIC) to approve the issuance by the National Energy Board (NEB) of
Certificates of Public Convenience and Necessity for the construction respectively of the Keystone Pipeline
Project, the Southern Lights Pipeline Project and the Alberta Clipper Pipeline Expansion Project (collectively,
"the Pipeline Projects™). All of the Pipeline Projects involve the use or taking up of land in southern Manitoba
for pipeline construction by the corporate Respondents. Because the material facts and the legal principles that
apply are the same for all three of the decisions under review, it is appropriate to issue a single set of reasons,

I. Regulatory Background
The Keystone Pipeline Project

2 On December 12, 2006 TransCanada Keystone Pipeline GP Ltd. (Keystone) applied to the NEB for ap-
provals related to the construction and operation of the Keystone Pipeline Project (the Keystone Project).

3 The Keystone Project consists of a 1235 kilometer pipeline running from Hardisty, Alberta to a location
near Haskett, Manitoba on the Canada-United States border. In Manitoba all new pipeline construction is on
privately owned land with the balance of 258 kilometers running over existing rights-of-way (including 4 kilo-
meters on leased Crown land and 2 kilometers on unoccupied Crown land). The width of the permanent ease-
ment in Manitoba is 20 metres and the pipeline is buried.
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4 During its hearings, the NEB considered submissions from Standing Buffalo First Nation near Fort
Qu'Appelle, Saskatchewan and from five First Nations in southern Manitoba known collectively as the Dakota
Nations of Manitoba. Keystone also engaged a number of Aboriginal communities located within 50 kilometers
of the pipeline right-of-way including Long Plain First Nation, Swan Lake First Nation and the Roseau River
Anishinabe First Nation.

5 n its Reasons for Decision dated September 6, 2007 the NEB approved the Keystone Project subject to
conditions. Inchuded in those reasons are the following findings concerning project impacts on Aboriginal peoples:

Although discussions with Standing Buffalo and the Dakota Nations of Manitoba began somewhat later than
they could have, overall, the Board is satisfied that Keystone meaningfully engaged Aboriginal groups po-
tentially impacted by the Project. Aboriginal groups were provided with details of the Project as well as an
opportunity to express their concerns to Keystone regarding Project impacts. Keystone considered the con-
cerns and made Project modifications where appropriate. Keystone also worked within established agree-
ments which TransCanada had with Aboriginal groups in the area of the Project and persisted in its attempts
to engage certain Aboriginal groups. The Board is also satisfied that Keystone has committed to ongoing
consultation through TransCanada.

The evidence before the Board is that TransCanada, on behalf of Keystone, was not aware that Standing
Buffalo and the Dakota Nations of Manitoba had asserted claims to land in the Project area. The Board is of
the view that, since TransCanada has a long history of working in the area of the Keystone Project, it should
have known or could have done more due diligence to determine claims that may exist in the area of the
Keystone Project. The Board acknowledges that as soon as Keystone became aware that Standing Buffalo
and the Dakota Nations of Manitoba had an interest in the Project area, it did take action and initiated con-
sultation activities. The Board further notes that consultation with Carry the Kettle and Treaty 4 was based
upon TransCanada's established protoco! agreements and that Keystone is willing to establish simijlar agree-
ments and work plans with other Aboriginal groups, including Standing Buffalo and the Dakota Nations of
Manitoba.

Once an application is filed, all interested parties, including Aboriginal persons, have the opportunity to par-
ticipate in the Board's processes to make their views known so they can be factored into the decision-mak-
ing. With respect to the Keystone Project, the Board notes that Standing Buffalo and the Dakota Nations of
Manitoba took the opportunity to participate in the proceeding and the Board undertook efforts to facilitate
their application. The Board agreed to late filings by Standing Buffalo and the Elders had an opportunity o
provide oral testimony in their own language at the hearing. In addition, the Board held two hearing days in
Regina to facilitate the participation of Standing Buffalo and was prepared to consider hearing time in Win-
nipeg for the benefit of the Dakota Nations of Manitoba. The Board notes it undertook to ensure it under-
stood the concerns of Standing Buffalo by hearing the testimony of the Elders, making an Information Re-
quest and asking questions at the hearing.

The Board is satisfied that Standing Buffalo and the Dakota Nations of Manitoba were provided with an op-
portunity to participate fully in its process and to bring to the Board's attention all their concerns. The hear-
ing process provided all parties with a forum in which they could receive further information, were able to
question and challenge the evidence put forward by the parties, and present their own views and concerns

with respect to the Keystone Project. Standing Buffalo and the Dakota Nations of Manitoba had the oppor-
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tunity to present evidence, including any evidence of potential infringement the Project could have on their
rights and interests. The Dakota Nations of Manitoba did not provide evidence at the hearing.

Standing Buffalo filed affidavit evidence and gave oral evidence at the hearing, which was carefully con-
sidered by the Board in the decision-making process. Standing Buffalo also suggested that the Project would
further limit the Crown lands that would be available to meet the terms of its flood compensation agreement
and any Treaty claim. In the Board's view, the evidence on this point is too speculative to warrant the
Board's consideration of it as an impact given there are Crown lands available for selection and private
lands available for purchase within the traditional territory claimed by Standing Buffalo.

It is not within the jurisdiction of the Board to deal with land claim mafters, Accordingly, to the extent that
the evidence provided by Standing Buffalo relates to its asserted land claim rather than the effects of this
particular Project on its interests, it is of limited probative value to the consideration of the application be-
fore the Board.

Standing Buffalo presented evidence of a general nature as to the existence of sacred sites along the existing
and proposed RoW. The Board notes Keystone's commitment to discuss with Standing Buffalo the potential
for the Project to impact sacred sites, develop a work plan and incorporate mitigation to address specific im-
pacts to sacred sites into its Environment Protection Plan. The Board would encourage Standing Buffalo to
bring to the attention of TransCanada its concerns with respect to impacts to sacred sites from existing
projects and to involve their Elders in these discussions.

The Board notes that almost all the lands required for the Project are previously disturbed, are generally
privately owned and are used primarily for ranching and agricultural purposes. Project impacts are therefore
expected to be minimal and the Board is satisfied that potential impacts identified by Standing Buffalo
which can be considered in respect of this application will be appropriately mitigated.

With respect to the request by the Dakota Nations of Manitoba for additional conditions, the Board notes
that Keystone and the Dakota Nations of Manitoba have initiated consultations and that both parties have
committed to continue these discussions. In addition, the Board notes Keystone's commitment to address
concerns that are raised through all its ongoing consultation activities and its interest in developing agree-
ments and work plans with Aboriginal groups in the area of the Project. The Board strongly supports the de-
velopment of such arrangements and encourages project propenents to build relationships with Aboriginal
groups with interests in the area of their projects. Given the commitments both parties have made to ongo-
ing dialogue, the Board does not sce a need to impose the conditions as outlined.

6 On the recommendation of the NEB the GIC issued Order in Council No. P.C. 2007-1786 dated Novem-
ber 22, 2007 approving the issuance of a Certificate of Public Convenience and Necessity authorizing the con-
struction and operation of the Keystone Project. This is the decision which is the subject of the Applicants' claim
for relief in T-225-08.

The Southern Lights Pipeline iject and the Alberta Clipper Pipeline Expansion Project
7 In March 2007 and May 2007 respectively, Enbridge applied to the NEB for approval of the Southern
Lights Pipeline Project (Southern Lights Project) and the Alberta Clipper Pipeline Expansion Project (Alberta

Clipper Project). These two projects are related. The Alberta Clipper Project consists of 1078 kilometers of new
oil pipeline beginning at Hardisty, Alberta and ending at the Canada-United States border near Gretna, Man-
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itoba.

8 The Southern Lights Project uses the same corridor as the Alberta Clipper Project. Both are constructed
within or contiguous to existing pipeline rights-of-way which run almost entirely over private and previously
disturbed land[FN2].

9 'The record discloses that Enbridge consulted widely with interested Aboriginal communities about their
project concerns. This included communities located within an 80-kilometer radius of the pipeline right-of-way

Chief Redman stated in his written evidence that Standing Buffalo has been involved in extensive meetings
with the Government of Canada and the Office of the Treaty Commissioner regarding outstanding issues
concerning unextinguished Aboriginal title and governance rights of the Dakota/Lakota. Chief Redman also
stated that there have been 70 meetings and yet the Government of Canada has not acknowledged its lawful
obligation and continues to discriminate against Standing Buffalo regarding its lawful obligations eoncern-
ing Aboriginal title, sovereign rights and allyship status by failing to resolve these outstanding issues.

Despite sending a number of letters to the Government of Canada "regarding the discussions with the Gov-
ernment of Canada concerning the Board interventions and how they relate to outstanding Dakota/Lakota is-
sues," Chief Redman stated that he has received no response.

Chief Redman alleges the consultation listed in the Applicants' evidence refates to the Alida to Cromer Ca-
pacity Expansion hearing and the Applicants and Canada have failed to consult Standing Buffalo in breach
of lawful obligation to the First Nation. He stated that the route of the pipeline is through traditional territor-
ies of Standing Buffalo and suggested that the Project would further limit the Crown lands that would be
available to meet the terms of its flood compensation agreement and any Treaty claim. Standing Buffalo
also presented evidence of a general nature as to the existence of sacred sites along the existing and pro-
posed RoW for the Project.

11 The NEB's Reasons for Decision by which it approved the Alberta Clipper Project include the following
findings:

In the case of the Project, the Board notes that fourteen Aboriginal groups participated in various ways in
the proceeding. The Board is satisfied that the Aboriginal groups were provided with an opportunity to par-
ticipate fully in its process, and bring their concerns to the Board's attention,

A number of Aboriginal intervenors cxpressed concemns regarding how the proposed Project could impact
undiscovered historical, archaeological and sacred burial sites. The Board notes Enbridge's commitments to

work with Aboriginal communities in the event that such sites are discovered and the implementation of a
Heritage Resource Discovery Contingency Plan which includes specific procedures for the discovery and
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protection of archaeological, palacontological and historical sites including the evaluation and implementa-
tion of appropriate mitigation measures. The Board also notes Enbridge's decision to route the pipeline path
to avoid the Thornhill Burial Mounds site. However, in view of the importance of these sites, should the
Project be approved, the Board would include a condition to direct Enbridge to immediately cease all work
in the area of any archaeological discoveries and to contact the responsible provineial authorities. This
would ensure the protection and proper handling of any archaeological discoveries and potential impacts to
traditional use. If the Project were to be approved, the Board would also direct Enbridge to file with the
Board, and make available on its website, reports on its consultation with Aboriginal groups concerning the
Thornhill Burial Mounds.

In terms of the potential adverse impacts of the Project to current traditional use, the Board notes that there
were suggestions of current traditional use over the proposed route, but no specific evidence was provided.
The large majority of the facilities would be buried and would be completed within a short construction
window and a large majority of the land required for the Project has been previously disturbed and is gener-
ally privately owned and used for agricultural purposes. In view of these facts and Enbridge's commitment
to ongoing consultation with Aboriginal people throughout the life cycle of the Project, the Board is of the
view that potential Project impacts to Aboriginal interests, particularly with regard to traditional use over
the RoW would be minimal and would be appropriately mitigated. T he Board is satisfied that ongoing dis-
cussions between the Applicant and Aboriginal people, together with the Heritage Resource Discovery Con-
tingency Plan, would minimize potential impacts to traditional use sites, if encountered.

The Board considers that Enbridge's Aboriginal engagement programn was appropriate to the nature and
scope of the Project. In view of Enbridge's demonstrated understanding that Aboriginal engagement is an
ongoing process, its commitments and the proposed conditions, the Board finds that Enbridge's Aboriginal
engagement program would fulfill the consultation requirements for Alberta Clipper.

12 The NEB's findings concerning the impact of the Southern Lights Project on Aboriginal peoples included
the following:

The Applicants indicated that they were not aware of any potential impacts on Aboriginal interests that had
not been identified in the Southern Lights applications or subsequent filings. The Applicants submitted that,
in the event that there are more interests that are identified that may be impacted, they would meet with the
Aboriginal organization or community that has identified an interest and work with that community to
jointly develop a course of action.

The Board is of the view that those Aboriginal people with an interest in the Southern Lights applications
were provided with the details of the Project and were given the opportunity to make their views known to
the Board in a timely manner so that they could be factored into the decision-making process.

Further, the Board is of the view that the Applicants’ consultation program was effective in identifying the
impacts of the Project on Aboriginal people.

The Project would involve a relatively brief window of construction, with the vast majority of the facilitics
being buried. As almost all the lands required for the Project are previously distutbed, are generally
privately owned, are used primarily for agricultural purposes and are adjacent to an existing pipeline RoW,
the Board is of the view that potential Project impacts on Aboriginal interests could be appropriately mitig-
ated. The Board is therefore of the view that impacts on Aboriginal interests are likely to be minimal.
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13 On the recommendation of the NEB the GIC issued Order in Council Nos. P.C. 2008-3836 and P.C.
2008-857, both dated May 8, 2008, apptoving the issuance of Certificates of Public Convenience and Necessity
authorizing the construction and operation respectively of the Southern Lights Project and the Alberta Clipper
Project. These are the decisions which are the subject of the Applicants' claims for relief in T-921-08 and in T~
925-08.

14 Tn 2006 and 2007 the Treaty One First Nations attempted to directly engage the federal Crown in "a
meaningful consultation and accornmodation” concerning the Pipeline Projects and their impact upon their "con-
stitutionally protected Aboriginal and Treaty rights and title" but those efforts were ignored.

I1. Issues

15 1t is the position of the Treaty One First Nations in these proceedings that the federal Crown failed to
fulfill its legal obligations of consultation and accommodation before granting the necessary approvals for the
construction of the Pipeline Projects in their traditional territory. Although the Treaty One First Nations acknow-
ledge that the corporate Respondents and the NEB have engaged in comsultations in connection with the
Pipeline Projects and have accommodated some of their concerns, those efforts they say, are not a substitute for
the larger obligations of the Crown. Indeed, while the NEB and the corporate Respondents appear to have been
quite attentive to the remediation of Aboriginal construction or project-related concerns, they acknowledge an
inability to resolve outstanding land claimsfFN3].

16 At the root of these proceedings is the issue of the Treaty One First Nations' outstanding land claims in
southern Manitoba. The primary issue before the Court is whether the Pipeline Projects have a sufficient impact
on the interests of the Treaty One First Nations such that a duty to consult on the part of the Crown was en-
gaged. If a duty to consult was engaged, the Court must also determine its content and consider whether and to
what extent the duty may be fulfilled by the NEB acting essentially as a surrogate for the Crown.

I, Analysis
Standard of Review

17 With respect to the issue of the standard of review that applies in these proceedings, I would adopt the
view of my colleague Justice Danitle Tremblay-Lamer in Tzeachten First Nation v. Canada {Attorney General),
2008 FC 928, 297 D.L.R. (4th) 300 (F.C.) at paras. 23-24:

23 In Ka'a'Gee Tu First Nation v. Canada (Attorney General), 2007 FC 763, 315 F.T.R. 178 at paras. 91-93,
my colleague Justice Edmond Blanchard, following the general principles espoused in Haida Nation v. Brit-
ish Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.CR. 511 at paras. 61-63, indicated that a
question as to the existence and content of the duty to consult and accommodate is a question of law re-
viewable on the standard of correctmess and further that a question as to whether the Crown discharged this
duty to consult and accommodate is reviewable on the standard of reasonableness.

24 Accordingly, when it falls to determine whether the duty to eonsult is owed and the content of that duty,
no deference will be afforded. However, where a determination as to whether that duty was discharged is re-
quired, the analysis will be concerned with "the existence of justification, transparency and intelligibility
within the decision-making process [and also with] [...] whether the decision falls within a range of pos-
sible, acceptable outcomes which are defensible in respect of the facts and law" (Dunsmuir, above, at para.
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47).

Also see: Ahousaht Indian Band v. Canada (Minister of Fisheries & Oceans), 2008 FCA 212, 297 D.L.R. (4th)
722 (F.C.A.) at paras. 33 and 34.

18 In the result the question of the existence and content of a Crown duiy to consulf in this case will be as-
sessed on the basis of correciness. The question of whether any such dufy or duties were discharged by the
Crown will be determined on a standard of reasonableness.

To What Extent Was the Crown on Notice of the Applicants' Concerns?

19 The Crown makes the preliminary point that much of the evidence tendered in this proceeding to estab-
lish a foundation for the asserted duty to consult was not placed before the GIC by the Treaty One First Nations.
While that is true, the GIC was made aware and must be taken to have known of the Treaty One First Nations'
primary concern that the Pipeline Projects traversed land that was at one time within their traditional territory
and, as well, that the Treaty One First Nations have asserted a long-standing claim to additional land in southern
Manitoba. In addition, the Crown is always presumed to know the content of its treaties: see Mikisew Cree First
Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388 (S.C.C.) at para. 34.

20 The record beforc me establishes very clearly that the Treaty One First Nations diligently attempted to
directly engage the Crown in a dialogue about the impact of the Pipeline Projects on their unresolved treaty
claims, Over several months in 2007 letters were sent from Treaty One First Nations' Chiefs to the Prime Minis-
ter, to the Minister of Indian Affairs, to other Ministers, and to the Secretary to the GIC secking consultation,
but their letters were never answered even to the extent of a simple acknowledgement. The frustration en-
gendered by the Crown's refusal to open a dialogue with the Treaty One First Nations prior to the commence-
ment of this litigation is reflected in the following passage from the affidavit of Chief Dennis Meeches of the
Long Plain First Nation Reserve:

38. As Chief, T had been conducting myself under the belief that the federal government, on behalf of Her
Majesty the Queen in Right of Canada, has a legal duty to consult with my First Nation before making any
decisions related to lands in our traditional territory inside the boundaries of Treaty 1. I know also the
Crown has a Duty to seek workable accommodations of our concerns and protect our interests, title, and rights.

39. T have no doubt that throughout all this time, the federal government, acting on behalf of the crown, has
been aware of the existence of my First Nation's rights, title, and interests in the (sic) our traditional territ-
ory. 1 have brought this to the attention of federal ministers and the Canadian public many times over the
years, and particularly in relation to the proposed construction of pipelines through our Territory.

40. The events in this process regarding consultation on pipeline construction have added to my serious
concerns about the Federal Government’s respect for me, our First Nation, my people, and our Treaty. We
raised concerns about the pipelines crossing our territory and our rights, title, and interest being affected.
We asked to be consulted about these matters, we told the government we would suffer serious adverse ef-
fects if the pipelines were constructed without accommodating our interests and rights. We warned that if
the pipelines proceeded without our being consulted, we would have no alternative except to appeal to the
Courts for relief, and that this could cause unfortunate delays with the potential to cause damages for the
companies involved and the Canadian economy in general. Nonetheless the federal Ministers have ignored
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us to this day, and with respect to the Keystone pipeline, made their decision without any consultation
whatsoever, 1 feel frustrated, angry, saddened and disappointed about being ignored and treated this way.

To the extent noted above the GIC was well aware of the Treaty One First Nations' broad concerns about the po-
tential impact of the Pipeline Projects. From the NEB Reasons for Decision issued in connection with the
Pipeline Projects, the GIC was also aware of the specific concerns of the Aboriginal peoples who were either
consulted or who made representations at the NEB hearings. Against this evidentiary background, it is disin-
genuous for the Crown to assert that it was unaware of the concerns raised by the Treaty One First Nations in
these proceedings. The evidence the Crown objects to adds nothing of significance to what it already knew or
would be taken to have understood.

Duty to Consult — Legal Principles

21 For the sake of argument, I am prepared to accept that an approval given by the GIC under s. 52 of the
National Energy Board Act, R.8.C. 19853, ¢, N-7 (NEB Act) may, in an appropriate context, be open to judicial
review in accordance with the test established in Thorne's Hardware Lid v, R., [1983] 1 S.C.R. 106, [1983]
S.CJ. No. 10 {(8.C.C.) on the basis of a failure to consult. It is enough for present purposes to say that where a
duty to eonsult arises in connection with projects such as these it must be fulfilled at some point before the GIC
has given its final approval for the issuance of a Certificate of Public Convenience and Necessity by the NEB.

22 The Crown's duties to consult and accommodate were thoroughly discussed in Haida Nation v. British
Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511 (8.C.C.) and in Taku River Tlingit First Na-
tion v. British Columbia (Project Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550 (S.C.C.). More re-
cently in Chicot v. Canada (Attorney General), 2007 FC 763, [ 2007] F.C.J. No. 1006 (F.C.), Justice Edmond
Blanchard provided the following helpfitl summary of those and other relevant authorities:

94 The duty to consult was first held to arise from the fiduciary duty owed by the Crown toward Aboriginal
peoples (see Guerin v. Canada, [1984] 2 S.C.R. 335, 13 D.L.R. (4th) 321 and R v Sparrow, [1990] 1
S5.CR. 1075). In more recent cases, the Supreme Court has held that the duty to consult and accommodate
is founded upon the honour of the Crown, which requires that the Crown, acting honourably, participate in
processes of negotiation with the view to effect reconciliation between the Crown and the Aboriginal
peoples with respect to the interests at stake (see Haida Nation, supra; Taku River Tlingit First Nation,
supra, and Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005]
S.C.J. No. 71).

95 In Haida Nation, Chief Justice McLachlin sets out the circumstances which give rise to the duty to con-
sult. At paragraph 35 of the reasons for decision, she wrote:

But, when precisely does a duty to consult arise? The foundation of the duty in the Crown's honour and
the goal of reconciliation suggest that the duty arises when the Crown has knowledge, real or construct-
ive, of the potential existence of the Aboriginal right or title and contemplates conduct that might ad-
versely affect it: see Halfway River First Nation v. British Colwmbia (Minister of Forests), [1997] 4
C.N.L.R. 45 (B.C.5.C), at p. 71, per Dorgan J.

96 For the duty to arise there must, first, be either an existing or potentially existing Aboriginal right or title
that might be adversely affected by the Crown's contemplated conduct. Second, the Crown must have know-
ledge (either subjective or objective) of this potentially existing right or title and that the contemplated con-

© 2011 Thomson Reuters. No Claim to Orig. Govt. Works

http://canada.westlaw.com/print/printstream.aspx ?prft=HTMLE&pbc=BC6... 6/13/2011



Page 12 of 18

Page 11
2009 CarswellNat 1339, 2009 FC 484,44 CEL.RR. (3d) 1, {2009] 3 CN.L.R. 36,345 F T.R. 119 (Eng.)

duct might adversely affect those rights, While the facts in Haida Nation did not concern treaties, there is
nothing in that decision which would indicate that the same principles would not find application in Treaty
cases. Indeed in Mikisew, the Supreme Court essentially decided that the Haida principles apply to Treaties.

97 While knowledge of a credible but unproven claim suffices to trigger a duty to consult and, if appropri-
ate, accommodate, the content of the duty varies with the circumstances. Precisely what is required of the
government may vary with the strength of the claim and the impact of the contemplated government con-
duct on the rights at issue. However, at a minimurm, it must be consistent with the honour of the Crown. At
paragraph 37 of Haida Nation, the Chief Justice wrote:

--Precisely what duties arise in different situations will be defined as the case law in this emerging area
develops. In general terms, however, it may be asserted that the scope of the duty is proportionate to a
preliminary assessment of the strength of the case supporting the existence of the right or title, and to
the seriousness of the potentially adverse effect upon the right or title claimed. Hence, unlike the ques-
tion of whether there is or is not a duty to consult, which attracts a yes or no answer, the question of
what this duty consists, is inherently variable, Both the strength of the right asserted and the seriousness
of the potential impact on this right are the factors used to determine the content of the duty to consult.

98 At paragraphs 43 to 45, the Chief Justice invokes the concept of a spectrum to assist in determining the
kind of duties that may arise in different situations.

Against this background, I turn to the kind of duties that may arise in different situations. In this re-
spect, the concept of a spectrum may be helpfiz], not to suggest watertight legal compartments but rather
to indicate what the honour of the Crown may require in particular circumstances, At one end of the
spectrum lie cases where the claim to title is weak, the Aboriginal right limited, or the potential for in-
fringement minor. In such cases, the only duty on the Crown may be to give notice, disclose informa-
tion, and discuss any issues raised in response to the notice. ™[ Clonsultation' in its least technical
definition is talking together for mutual understanding": T. Isaac and A. Knox, "The Crown's Duty to
Consult Aboriginal People” (2003), 41 Alta. L. Rev. 49, at p. 61.

At the other end of the spectrum lie cases where 2 strong prima facie case for the claim is established,
the right and potential infringement is of high significance to the Aboriginal peoples, and the risk of
non-compensable damage is high. In such cases deep consultation, aimed at finding a satisfactory in-
terim solution, may be required. While precise requirements will vary with the circumstances, the con-
sultation required at this stage may entail the opportunity to make submissions for consideration, form-
al participation in the decision- making process, and provision of written reasons to show that Aborigin-
al concerns were considered and to reveal the impact they had on the decision. This list is neither ex-
haustive, nor mandatory for every case. The government may wish to adopt dispute resolution proced-
ures like mediation or administrative regimes with impartial decision-makers in complex or difficult cases.

Between these two extremes of the spectrum just described, will lie other situations. Every case must be
approached individually. Each must also be approached flexibly, since the level of consultation re-
quired may change as the process goes on and new information comes to light. The controlling question
in all sitvations is what is required to maintain the honour of the Crown and to effect reconciliation
between the Crown and the Aboriginal peoples with respect to the interests at stake. Pending settlement,
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the Crown is bound by its honour to balance societal and Aboriginal interests in making decisions that
may affect Aberiginal claims. The Crown may be required to make decisions in the face of disagree-
ment as to the adequacy of its response to Aboriginal concerns. Balance and compromise will then be
necessary.

99 The kind of duty and level of consultation will therefore vary in different circumstances.

23 These are the general principles by which the issues raised in these proceeding must be determined. Of
particular impertance in this case is the principie that the content of the duty to consult with First Nations is pro-
portionate to both the potential strength of the claim or right asserted and the anticipated impact of a develop-
ment or project on those asserted interests.

Was a Duiy to Consult Engaged and, if so, Was that Obligation Fulfilled?

24 T do not intend nor do I need to determine the validity of the Treaty One First Nations' outstanding treaty
claims and on a historical and evidentiary record as limited as this one, it would be inappropriate to do so: see
Ka'a'Gee, above, at para. 107. Suffice it to say that I do not agree with Enbridge when it states that "Treaty One
is clear on its terms that the Aboriginal parties cede all lands except those specifically set aside for reserves™.
The exercise of treaty interpretation is not constrained by a strict literal approach to the text or by rigid rules of
construction. What the Cowrt must look for is the natural common understanding of the parties at the time the
treaty was entered into which may well be informed by evidence extraneous to the text: see Mikisew, above, at
paras. 28-32. Trom the evidence before me there could well have been an understanding or expectation at the
time of signing Treaty One that the First Nations' parties would continue to enjoy full access to unallocated land
beyond the confines of the reserves, that additional reserve lands would be later made available and that further
large scale immigrant encroachment on those lands was not contemplated. I am proceeding on the assumption,
therefore, that the Applicants' claim to additional treaty lands and the right to continued traditional use of those
lands within Manitoba is credible. The more significant issue presented by this case concerns the impact of the
Pipeline Projects on the interests and claims asserted by the Treaty One First Nations and the extent to which
those concerns were adequately addressed through the NEB regulatory processes.

25 In determining whether and to what extent the Crown has a duty to consult with Aboriginal peoples
about projects or transactions that may affect their interests, the Crown may fairly consider the opportunities for
Aboriginal consultation that are available within the existing processes for regulatory or environmental review:
Hupacasath First Nation v. British Columbia (Minister of Forests), 2005 BCSC 1712, 51 B.C.L.R. (4th) 133
(B.C. 5.C)) at para. 272. Those review processes may be sufficient to address Aboriginal concerns, subject al-
ways to the Crown's overriding dufy to consider their adequacy in any particular situation. This is not a delega-
tion of the Crown's duty to consult but only one means by which the Crown may be satisfied that Aboriginal
concerns have been heard and, where appropriate, accommodated: see Haida, above, at para. 53 and Taku,
above, at para, 40,

26 The NEB process appears well-suited to address mitigation, avoidance and environmental issues that are
site or project specific. The record before me establishes that the specific project concerns of the Aboriginai
groups who were consulted by the corporate Respondents or who made representations to the NEB (including,
to some extent, the Treaty One First Nations) were well-received and largely resolved.

27 These regulatory processes appear not to be designed, however, to address the larger issue of unresolved
land claims. As already noted in these reasons, the NEB and the corporate Respondents have acknowledged that
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obvious limitation.

28 Yrom the perspective of the Treaty One First Nations, the remediation of their project specific concerns
may not answer the problem presented by the incremental encroachment of development upon lands which they
claim or which they have enjoyed for traditional purposes. While the environmental footprint of any one project
might appear quite modest, the eventual cumulative impact of development on the rights and traditional interests
of Aboriginal peoples can be quite profound.

29 It follows from this that the NEB process may not be a substitute for the Crown's duty to consult where a
project under review directly affects an area of unallocated land which is the subject of a land claim or which is
being used by Aboriginal peoples for traditional purposes.

30 The fundamental problem with the claims advanced in these proceedings by the Treaty One First Nations
is that the evidence to support them is expressed in generalities. Except for the issue of their unresolved land
claims in southern Manitoba that evidence fails to identify any interference with a specific or tangible interest
that was not capable of being resolved within the regulatory process. Even to the extent that cultural, environ-
mental and traditional land use issues were raised in the evidence, they were not linked specifically to the
projects themselves. This is not surprising because the evidence was clear that the Pipeline Projects were con-
structed on land that had been previously exploited and which was almost all held under private ownership. For
example, the evidence is clear that the Alberta Clipper and Southern Lights projects wiil have negligible, if any,
impact upon the Treaty One First Nations outstanding land claims in southern Manitoba, The Southern Lights
Pipeline uses the same corridor as the Alberta Clipper Pipeline. Both are constructed within or contiguous to ex-
isting pipeline rights-of-way which run almost entirely over private and previously disturbed land. With the ex-
ception of 700 meters of pipeline corridor crossing the Swan Lake Reserve (with that Band's consent) the Abori-
ginal representatives consulted by Enbridge indicated that the affected lands were not the subject of any land
claim or the site of any traditional activity[FN4].

31 Although Enbridge and the NEB did receive representations from Aboriginal leaders about specific im-
pacts upon known and unidentified archaeological, sacred, historical, and paleontological sites, the record indic-
ates that those concerns were considered and accommedated including, in one instance, the relocation of the
right-of-way to protect a burial ground. The level of cngagement between Enbridge and Aboriginal communitics
and Band Councils (including the Treaty One First Nations) was, in fact, extensive and quite thorough. The NEB
findings in relation to the Aboriginal concerns raised before it are reasonably supported by the record before me
and the Treaty One First Nations have not argued otherwise except to say that they do not necessarily agree.

32 The NEB findings concerning the Keystone Pipeline were to the same general effect and are reasonably
supported by the evidence in that record. In fact, the Treaty One First Nations do not dispute the NEB findings
that the land affected by the Keystone Pipeline was almost all in private ownership and previously utilized for
pipeline, agricultural and ranching purposes[FN5]. Once buried it is reasonable to conclude that this pipeline
would have a minimal iimpact on the surrounding environment.

33 The inability of the Treaty One First Nations to make a case for a substantial interference with a freaty or
a traditional land use claim around these projects becomes evident from the affidavits they submitted. The affi-
davit of Chief Terrance Nelson offers one example of this at paras. 29-34:

29. We are located near the proposed pipeline, maybe 18 miles away. Our traditional community are very
concerned that their culture, which involves the use of traditional herbs and medicines, will be affected by
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the pipeline. They are worried about spiritual aspects of having a pipeline running through the ground.

30 The rivers are already quite polluted, and our people are concerned about further pollution if there
would be a leak of the pipeline that would spread through the water ways in this low and flat area. There are
tributaries of the Red River which flow south and then flow back north into Lake Winnipeg.

31. Our people do considerable hunting. There is a concern that the pipelines could affect animal migration,
or that animals would abandon the arca completely.

32. Qur people have been in this are for centuries. There are numerous burial sites in the area. Our elders
also know of sacred sites. Our people engage in many traditional activities throughout the year. They gather
many herbs, and many plants are becoming very scarce and are at risk,

33. Our First Nation has no knowledge that at any time any Treaty One First Nation, including our own First
Nation, has surrendered our Treaty, Treaty-protected inherent rights or title to our traditional territory within
the boundaries of Treaty 1. Our only agreement was to share lands for "immigration and settlement”.

34. As Chief, I had been conducting myself under the belief that the federal government, on behalf of Her
Majesty the Queen in Right of Canada, has a legal duty to consult with my First Nation before making any
decisions related to lands in our traditional territory inside the boundaries of Treaty 1. I know also the feder-
al government, on behalf of the Crown, has a Duty to seek workable accommodations of our concermns and
protect our interests, title, and rights.

34 1 do not question that the above statements reflect a profoundly held concern not only of Chief Nelson
but of others in the Manitoba Aboriginal community. The problem is that to establish a procedural breach
around projects such as these there must be some evidence presented which establishes both an adverse impact
on a credible claim to land or to Aboriginal rights accompanied by a failure to adequately consult. The Treaty
One First Nations are simply not correct when they assert in their evidence that a duty to consult is engaged
whenever the Government of Canada makes "any decision related to lands in our traditional territory inside the
boundaries of Treaty 1"[FN6]. There is no at-large duty to consult that is triggered solely by the development of
land for public purposes. There must be some unresolved non-negligible impact arising from such a develop-
ment to engage the Crown's duty to consult.

35 Moreover, in a number of respects, the arguments advanced by Treaty One First Nations for a duty to
consult outside of the NEB process exceeded the scope of the evidence they adduced in support.

36 For example, the Treaty One First Nations assert that, had the Crown engaged in a separate consultation,
it would have been told that the Pipeline Projects would disrupt "their ongoing harvesting activities” and that
they were also concerned about "environmental pollution”. The Treaty One First Nations also claim that they
needed to be consulted about previously unidentified sacred or cultural sites which might have been threatened
by the Pipeline Projects. At the same time they acknowledge that these were matters that were brought before
the NEB or raised with the corporate Respondents and largely accommodated or mitigated. The advantage of a
separate consultation with the Crown about such matters is not explained beyond making the point that where
mitigation measures are adequate but unilaterally imposed there must still be a consultation to meet the goal of
reconciliation. This argument effectively ignores the fact that the mitigatory measures adopted here by the NEB
were not unilaterally created but were the product of an extensive dialogue with interested Aboriginal com-
munities including some of the Treaty One First Nations.
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37 The Treaty One First Nations maintain that there must always be an overarching consultation regardless
of the validity of the mitigation measures that emerge from a relevant regulatory review. This duty is said to ex-
ist notwithstanding the fact that Aboriginal communities have been given an unfettered opportunity to be heard.
This assertion scems to me to represent an impoverished view of the consultation obligation because it would
involve a repetitive and essentially pointless exercise. Except to the extent that Aboriginal concerns cannot be
dealt with, the appropriate place to deal with project-related matters is before the NEB and not in a collateral
discussion with either the GIC or some arguably relevant Miistry.

38 The authorities relied upon by the Treaty One First Nations to support their separate argument for a duty
to consult with tespect to their land claims are distinguishable because each of those cases involved fresh im-
pacts that were, to use the wotds of Justice Tan Binnie in Mikisew, above, "clear, established and demonstrably
adverse” to the rights in issue. That cannot be fairly said of the relationship between the Pipeline Projects and
the Treaty One First Nations' land claims in this case where no meaningful linkage is apparent on the evidence
before me.

30 This is not a case like Mikisew where there was compelling evidence of injurious affection to the in-
terests of local hunters and trappers notwithstanding the limited footprint of the proposed winter road. This is
made clear at para. 55 of the decision:

55 The Crown has a treaty right to "take up" surrendered lands for regional transportation purposes, but the
Crown is nevertheless under an obligation to inform itself of the impact its project will have on the exercise
by the Mikisew of their hunting and trapping rights, and to communicate its findings to the Mikisew. The
Crown must then attempt to deal with the Mikisew "in good faith, and with the intention of substantially ad-
dressing” Mikisew concerns (Delganuukw, at para. 168). This does not mean that whenever a government
proposes to do anything in the Treaty 8 surrendered lands it must consult with all signatory First Nations,
no matter how remote or unsubstantial the impact. The duty to consult is, as stated in Maida Nation,
triggered at a low threshold, but adverse impact is a matter of degree, as is the extent of the Crown's duty.
Here the impacts were clear, established and demonstrably adverse to the continued exercise of the Mikisew
hunting and trapping rights over the lands in guestion.

Even thoiigh the project considered in Mikisew involved direct and immediate interference with identified Ab-
original interests, the Court said that the Crown's consultation duty was at the lower end of the spectrum requit-
ing notice to the Mikisew and the careful consideration of their concerns with a view to miniimizing adverse im-
pacts.

40 The development that was of concern in Taku, above, similarly involved the construction of an access
road. Although the road was said to represent a small intrusion relative to the size of the outstanding land claim
it would nonetheless "pass through an area critical to the [Taku River First Nation's] domestic economy”. This
was held sufficient to trigger a duty to consult that was significantly deeper than minimum tequirement. Be-
cause the environmental assessment for the road mandated consultation with affected Aboriginal peoples and
because the Taku River First Nation was consulted throughout the certification process, the Crown's duty was
found to have been met.

41 In Ka'a'Gee, above, Justice Blanchard dealt with an application for judicial review from a decision by

the federal Crown to approve an oil and gas development in the Northwest Tetritories. That project was extens-
jve and involved the drilling of up to 50 wells, the excavation of 733 kilometers of seismic lines, the construc-
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tion of temporary camps, the use of water from area lakes and the disposal of drill waste. Justice Blanchard
found that the project would have significant and lasting impact on an arca over which the affected First Nation
asserted Aboriginal title and where they carried out harvesting activity. This, he said, triggered a duty to consult
that was higher than the minimum described in Mikisew. Up to a point, Justice Blanchard was satisfied that the
comprehensive regulatory process was sufficient to fulfill the Crown's duty to consulf. It was only when the
Crown unilaterally modified the process and made fundamental changes to important recommendations that had
come out of the earlier consultations that the duty to consult was found to have been breached.

42 1 am satisfied that the process of consultation and accommodation employed by the NEB was sulficient
to address the specific concerns of Aboriginal communities potentially affected by the Pipeline Projects includ-
ing the Treaty One First Nations. The fact that the Treaty One First Nations may not have availed themselves
fully of the opportunity to be heard before the NEB does not justify the demand for a separate or discrete con-
sultation with the Crown. To the extent that regulatory procedures are readily accessible to Aboriginal com-
munities to address their concerns about development projects like these, there is a responsibility to use them.
First Nations carmot complain about a failure by the Crown to consult where they have failed to avail them-
selves of reasonable avenues for seeking relief. That is so because the comsultation process is reciprocal and
cannot be frustrated by the refusal of either party to meet or participate: see Ahousaht Indian Band v. Canadn
(Minister of Fisheries & Oceans), 2008 FCA 212, [2008] F.C.J. No. 946 (F.C.A.) at paras. 52-53. This presup-
poses, of course, that available regulatory processes are accessible, adequate and provide First Nations an oppor-
tunity to participate in a meaningful way.

43 It cannot be seriously disputed that the Pipeline Projects have been built on rights-of-way that are not
legally or practically available for the settlement of any outstanding land claims in southern Manitoba, Even the
Treaty One First Nations acknowledge that the additional lands they claim were intended to be taken from those
lands not already taken up by settlement and immigration[FN7]. In the resuit, if the Crown had any duty to con-
sult with the Treaty One First Nations with respect to the impact of the Pipeline Projects on their unresolved
land claims, it was at the extreme low end of the spectrum involving a peripheral claim attracting no more than
an obligation to give notice: see Haida Nation, above, at para. 37. Here the relationship between the land claims
and the Pipeline Projects is simply too remote to support anything more: also see Ahousaht Indian Band v.
Canada (Minister of Fisheries & COceans), 2007 FC 567, [2007] F.C.J. No. 827 (F.C.) at para. 32, affd 2008
FCA 212, [2008] F.C.J. No. 946 (F.C.A.) at para. 37.

44 1 have no doubt, however, that had any of the Pipeline Projects crossed or significantly impacted areas of
unallocated Crown land which formed a part of an outstanding land claim a much deeper duty to consult would
have been triggered. Because this is also the type of issue that the NEB process is not designed to address, the
Crown would almost certainly have had an independent obligation to consult in such a context.

1V. Conclusion

45 The consultation duty owed by the Crown to the Treaty One First Nations has been met. This is not to
say that the Treaty One First Nations do not have a credible land claim but only that the impact these Pipeline
Projects have upon those claims is negligible. The Pipeline Projects have been built almost completely over ex-
isting rights-of-way and on privately owned and actively utilized land not now nor likely in the future to be
available for land claims settlement. The pipelines in question are also largely befow ground and are reasonably
unobtrusive. There is no evidence before me or, more importantly that was before the NEB or the GIC, to prove
that the Pipeline Projects would be likely to interfere with traditional Aboriginal land use or would represent a
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meaningful interference with the future settlement of outstanding land claims in southern Manitoba. To the ex-
tent that any duty to consult was engaged, it was fuifilled by the notices that were provided to the Treaty One
First Nations and to other Aboriginal communities in the context of the NEB proceedings and by the opportunit-
ies that were afforded there for consultation and accommodation.

46 These applications are, accordingly, dismissed. If any of the Respondents are seeking costs against the
Applicants, I will receive further submissions in that regard. Any such submissions shall not exceed 5 pages in
length and must be submitted within 7 days of this Judgment. I will then allow the Applicants an additional 10
days to respond with their own submissions which individually shall not exceed 5 pages in length.

Judgment

THIS COURT ADJUDGES that these applications are dismissed with the matter of costs to be reserved
pending further submissions, if any, from the parties,

Application dismissed.

FNI Treaty One was the first of several treaties entered into from 1871 to 1877 between the federal Crown and
the First Nations peoples who then occupied much of the lands of the southern prairies and the south-western
corner of what is now Ontario.

FN2 See Affidavit of Lyle Neis sworn September 19, 2008 at paras. 6 to 9.

FN3 The NEB Reasons for Decision by which the Keystone Pipeline Project was approved clearly acknowledge
this limitation in the following passage: "It is not within the jurisdiction of the Board to deal with land claim
matters. Accordingly, to the extent that the evidence provided by Standing Buffalo relates to its asserted land
claitn rather than the effects of this particular Project on its interests, it is of limited probative value to the con-
sideration of the application before the Board,” The same limitation was noted by the Federal Court of Appeal in
Standing Buffalo Dakota First Nation v. Canada (Attarney General), 2008 FCA 2722 (F.C.A.) at para. 15.

FN4 See affidavit of Lyle Neis sworn September 19, 2008 at paras. 36-37.

FNS5 Paragraph 4 of the Applicants’ Memorandum of Fact and Law in T-225-08 states: "While the lands required
for the project are generally ‘previously disturbed" agricultural lands and generally privately owned, the NEB de-
termined that the project 'has the potential to adversely affect several components of the environment, as de-
tailed in the ESR"™. An almost identical passage is set out at para. 12 of the Applicanis’ Memorandum of Fact
and Law in T-921-08.

FN6 See affidavit of Chief Francine Meeches at para. 36.

FN7 See para. 52 of the Applicants' Memorandum of Fact and Law in T-225-08.

END OF DOCUMENT
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Under Treaty 8, made in 1899, the First Nations
who lived in the area surrendered to the Crown
%40,000 square kilometres of what is now north-
ern Alberta, northeastern British Columbia, north-
western Saskatchewan and the southern portion of
the Northwest Territories, an area whose size dwarfs
France, exceeds Manitoba, Saskatchewan and Alberta
and approaches the size of British Columbia. In ex-
change for this surrender, the First Nations were prom-
ised reserves and some other benefits including, most
jmportantly to them, the rights to hunt, trap and fish
throughout the land surrendered to the Crown except
wsuch tracts as may be required or taken up from time
to time for settlement, mining, lumbering, trading or
other purposes”.

The Mikisew Reserve is located within Treaty §in
what is now Wood Buffalo National Park. In 2000, the
federal government approved a winter road, which was
to run through the Mikisew’s reserve, without consult-
ing them. After the Mikisew protested, the road align-
ment was modified (but without consultation) to track
around the boundary of the reserve. The total area of
the road corridor is approximately 23 square kilome-
tres. The Mikisew’s objection to the road goes beyond
the direct impact of closure o honting and trapping
of the area covered by the winter road and included
the injurious affection it would have on their tradi-
tional Tifestyle which was central to their culture. The
Federal Court, Trial Division set aside the Minister’s
approval based on breach of the Crown’s fiduciary duty
10 consult with the Mikisew adequately and granted an
interlocutory injuction against constructing the winter
road. The court held that the standard public notices
and open houses which were given were not sufficient
and that the Mikisew were entitled to a distinct consul-
tation process. The Faderal Court of Appeal set aside
the decision and found, on the basis of an argument
put forward by an intervener, that the winter road was
properly seen as a “taking up” of surrendered land
pursuant to the treaty rather than an infringement of
it. This judgment was delivered before the release of
this Court's decisions in Haida Nation and Tuaku River
Tlingit First Nation,

Held: The appeal should be allowed. The duty of
consultation, which flows from the honour of the Crown,
was breached.

Aux termes du Traité n® 8 signé en 1899, les pre-
miéres nations qui vivaient dans la région ont cédé
3 la Couronne 840000 kilomdtres carrés de terres
situées dans ce qui est maintenant le nord de VAlberta,
le notd-est de la Colombie-Britannique, le nord-ouest
de la Saskatchewan et la partie sud des Territoires du
Nord-Ouest, une superficie de trés loin supérieure a
celie de la France, qui excide celle du Manitoba, de la
Saskatchewan ou de PAlberta et qui équivaut presque
3 celle de la Colombie-Britannigue. En contrepartie de
cette cession, on a promis aux premidres nations des
réserves et certains autres avantages, les plus impor-
tants pour eux étant les droits de chasse, de péche et de
piégeage sur tout le territoire cédé a la Couronne i 'ex-
ception de « tels terrains qui de temps & autre pourront
atre requis ou pris pour des fins d’établissements, de
mine, d‘opérations forestitres, de commerce ou autres
objets »,

La réserve des Mikisew se trouve sur le territoire
visé par le Traité n° 8 dans ce qui est maintenant le
parc national Wood Buffalo. En 2000, le gouvernement
fédéral a approuvé la construction d’une route d’hiver,
qui devait traverser laréserve des Mikisew, sans consul-
ter ceux-ci. A la suite des protestations des Mikisew,
le tracé de Ia toute a &té modifié (mais sans consulta-
tion) de manigre & ce qu'il longe 1a limite de la réserve.
La superficie totale du corridor de la route est d’envi-
ron 23 kilomatres carrés. L'abjection des Mikisew a
la construction de la route va au-deld de T'effet direct
gu'aurait l'interdiction de chasser et de piéger dans le
secteur visé par la route d’hiver et porte sur le préju-
dice causé au mode de vie traditionnel qui est essentiel
3 leur culture. La Section de premigre instance de la
Cour fédérale a annulé I'approbation de la ministre en
se fondant sur la violation de Uobligation de fiduciaire
de 1a Couronne de consulter adéquatement les Mikisew
et 2 accordé une injonction interlocutoire interdisant
la construction de la route d’hiver, La cour a conclu
que les avis publics types et la tenue de séances portes
ouvertes métaient pas suffisants et que les Mikisew
avaient droit A un processus de consultation distinct.
La Cour d’appe! fédérale a annulé cette décision et a
concly, en s'appuyant sur un argument présenté par un
intervenant, que la route d’hiver constituait plus juste-
ment une « prise » de terres cédées effectuée confor-
mément au traité plutdt qu'une violation de celui-ci.
Cette décision a été rendue avant que notre Cour se
prononce dans les affaires Nation Haida et Premiére
nation Tlingit de Taku River.

Arrét: Le pourvoi est accueilli. Lobligation de
consultation qui découle du principe de Phonneur de la
Couronne n'a pas été respectée.

E R A
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The government’s approach, rather than advancing
the process of reconciliation between the Crown and
the Treaty 8 First Nations, undermined it, [4]

When the Crown exercises its Treaty 8 right to “take
up’ land, its duty to act honourably dictates the content
of the process. The question in each case is to deter-
mine the degree to which conduct contemplated by the
Crown would adversely affect the rights of the aborigi-
nal peoples to hunt, fish and trap so as to trigger the
duty to consult. Accordingly, where the court is dealing
with a proposed “taking up”, it is not correct to move
directly to a Sparrow justification analysis even if the
proposed measure, if implemented, would infringe a
First Nation treaty right, The Court must first consider
the process and whether it is compatible with the hon-
our of the Crown, [33-34] [59]

The Crown, while it has a treaty right to “take up”
surrendered lands, is nevertheless under the obligation
to inform itself on the impact its project will have on the
exercise by the Mikisew of their treaty hunting, fish-
ing and trapping rights and to communicate its findings
to the Mikisew. The Crown must then attempt to deal
with the Mikisew in good faith and with the intention
of substantially addressing their concerns. The duty to
consult is triggered at a low threshold, but adverse im-
pact is a matter of degree, as is the extent of the content
of the Crown’s duty, Under Treaty 8, the First Nation
treaty rights to hunt, fish and trap are therefore limited
not only by geographical limits and specific forms of
government regulation, but also by the Crown’s right to
take up lands under the treaty, subject to its duty to con-
sult and, if appropriate, to accommodate the concerns
of the First Nation affected. [55-36]

Here, the duty to consult is triggered. The impacts
of the proposed road were clear, established, and de-
monstrably adverse to the continued exercise of the
Mikisew hunting and trapping rights over the lands in
question. Contrary to the Crown’s argument, the duty
to consult was not discharged in 1899 by the pre-treaty
negotiations. [54-55]

However, given that the Crown is proposing to build
a fairly minor winter road on surrendered lands where
the Mikisew treaty rights are expressly subject to the

La démarche adoptée par le gouvernement a nui au
processus de réconciliation entre la Couronne et les
premiéres naticns signataires du Traité n® 8 plut6t que
de le faire progresser. [4]

Lorsque la Couronne exerce son droit issu du Traité
n° 8 de « prendre » des terres, son obligation d’agir ho-
norablement dicte le contenu du processus. La question
dans chaque cas consiste 3 déterminer la mesure dans
laquelle les dispositions envisagées par la Couronne
auraient un effet préjudiciable sur les droits de chasse,
de péche et de picgeage des Autochtones de maniére 4
rendre applicable I'cbligation de consulter. Par consé-
quent, dans les cas oll la Cour est en présence d'une
« prise » projetée, il n'est pas indiqué de passer directe-
ment A une analyse de la justification fondée sur I'arrét
Sparrow méme si on a conclu que la mesure envisa-
gée, si elle Etait mise en qeuvre, porterait atteinte A un
droit issu du traité de la premiére nation. La Cour doit
d’abord examiner le processus et se demander s'il est
compatible avec I"honneur de 1a Couronne. [33-34] [59]

Méme si le traité lui accorde un droit de « prendre »
des terres cédées, la Couronne a néanmoins I'obli-
gation de s'informer de l'effet qu'aura son projet sur
Pexercice, par les Mikisew, de leurs droits de chasse,
de péche et de piégeage et de leur communiquer ses
constatations. La Couronne doit alors s’efforcer de trai-
ter avec les Mikisew de bonne foi et dans I'intention
de tenir compte réellement de leurs préoccupations.
L'obtigation de consuitation est vite déclenchée, mais
Peffet préjudiciable et I'étendue du contenu de I'obli- -
gation de la Couronne sont des questions de degré. En
vertu du Traité n® 8, les droits de chasse, de péche et
de pidgeage issus du traité de la premiére nation sont
par conséquent restreints non seulement par des limi-
tes géographiques et des mesures spécifiques de régle-
mentation gouvernementale, mais aussi le droit pour la
Couronne de prendre des terres aux termes du traité,
sous réserve de son obligation de tenir des consultations
et, s’il y a lieu, de trouver des accommodements aux
intéréts de 1a premigre nation. [35-56]

En I'espéce, 'obligation de consultation est déclen-
chée. Les effets de la route proposée étaient clairs, dé-
montrés et manifestement préjudiciables 3 I'exercice
ininterrompu des droits de chasse et de piégeage des
Mikisew sur les terres en question, Contrairement i ce
gu'elle prétend, la Couronne ne s’est pas acquittée de
Pobligation de consultation en 1899 lors des négocin-
tions qui ont précédé le traité. [54-55]

Cependant, €tant donné que la Couronne se pro-
pose de construire une route d’hiver relativement peu
importante sur des terres cédées o les droits issus du
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“taking up” limitation, the content of the Crown’s duty
of consultation in this case lies at the lower end of the
spectrum. The Crown is required to provide notice to
the Mikisew and to engage directly with them. This en-
gagement should include the provision of information
about the project, addressing what the Crown knew to
be the Mikisew’s interests and what the Crown antici-
pated might be the potential adverse impact on those
interests. The Crown must also solicit and listen care-
fully to the Mikisew’s concerns, and attempt to mini-
mize adverse impacts on its treaty rights. [64]

The Crown did not discharge its obligations when
it unilaterally declared the road re-alignment would
be shifted from the reserve itself to a track along its
boundary. It failed to demonstrate an intention of sub-
stantially addressing aboriginal concerns through a
meaningful process of consultation, [64-67]

The Attorney General of Alberta did not overstep
the proper role of an intervener when he raised before
the Federal Court of Appeal a fresh argument on the
central issue of whether the Minister's approval of the
winter road infringed Treaty 8. It is always open to an
intervener to put forward any legal argument in support
of what it submits is the correct legal conclusion on an
issue properly before the court provided that in doing so
its legal argument does not require additional facts not
proven in evidence at trial, or raise an argument that is
otherwise unfair to one of the parties. [40]
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violation of its procedural obligations, quite apart
from whether or not the Mikisew could have estab-
lished that the winter road breached the Crown’s
substantive treaty obligations as well.

Sparrow holds not only that rights protected by
s. 35 of the Constitution Act, 1982 are not abso-
lute, but also that their breach may be justified by
the Crown in certain defined circumstances. The
Mikisew rights under Treaty 8 are protected by s.
35. The Crown does not seek to justify in Sparrow-
terms shortcomings in its consultation in this case.
The question that remains, therefore, is whether
what the Crown did here complied with its obliga-
tion to consult honourably with the Mikisew First
Nation.

(3) Was the Process Followed by the Minister
Through Parks Canada in This Case Suf-
ficient?

Where, as here, the Court is dealing with a pro-
posed “taking up” it is not correct (even if it is con-
cluded that the proposed measure if implemented
would infringe the treaty hunting and trapping
rights) to move directly to a Sparrow analysis. The
Court must first consider the process by which the
“taking up” is planned to go ahead, and whether
that process is compatible with the honour of the
Crown. If not, the First Nation may be entitled to
succeed in setting aside the Minister’s order on the
process ground whether or not the facts of the case
would otherwise support a finding of infringement
of the hunting, fishing and trapping rights.

I should state at the outset that the winter road
proposed by the Minister was a permissible pur-
pose for “taking up” lands under Treaty 8. Ttis obvi-
ous that the listed purposes of “settlement, mining,
lumbering” and “trading” all require suitable trans-
portation. The treaty does not spell out permissi-
ble “other purposes” but the term should not be
read restrictively: R. v. Smith, [1935] 2 WW.R. 433

d’hiver sans consultation adéquate, elle aurait violé
ses obligations procédurales, outre le fait que les
Mikisew auraient peut-étre pu établir que la route
d’hiver violait en plus les obligations substanticlles
que le traité impose & la Couronne.

Selon l'arrét Sparrow, non seulement les droits
protégés par l'art. 35 de la Loi constitutionnelle de
1982 ne sont pas absolus, mais leur violation peut
gtre justifiée par la Couronne dans certaines cir-
constances précises. Les droits que le Traité n® 8
confere aux Mikisew sont protégés par I’art. 35. La
Couronne ne cherche pas 2 justifier au sens de I'ar-
rét Sparrow les lacunes de sa consultation en l'es-
pece. Il reste donc  répondre 2 la question de savoir
si, dans les mesures quw'elle a prises, la Couronne a
respecté son obligation de consulter honorablement
la Premigre nation Mikisew.

(3) Le processus suivi en l'espéce par la minis-
tre, par Uintermédiaire de Parcs Canada,
était-il suffisant?

Dans les cas oly, comme en Pespéce, la Cour est
en présence d'une « prise » projetée, il n'est pas
indiqué (méme si on a conclu gue la mesure envi-
sagée, si elle était mise en ceuvre, porterait atteinte
aux droits de chasse et de piégeage issus du traité)
de passer directement & une analyse fondée sur
Parrét Sparrow. La Cour doit d'abord examiner le
processus selon lequel la « prise » doit se faire, et
se demander si ce processus est compatible avec
I'honneur de la Couronne. Dans la négative, la
premidre nation peut obtenir I'annulation de l'or-
donnance de la ministre en se fondant sur le motif
relatif au processus, peu importe que les faits de
l'affaire justifient par ailleurs une conclusion que
les droits de chasse, de péche et de piégeage ont été
violés.

Je précise d’entrée de jeu que la construction de
la route d’hiver proposée par la ministre est une
fin qui Jui permettait de « prendre » des terres aux
termes du Traité n° 8. Il est évident que les fins
[TRADUCTION] « d’établissements, de mine, d’opé-
rations forestidres » et de [TRADUCTION] « com-
merce » nécessitent toutes un transport convenable.
Le traité ne définit pas les [TRADUCTION] « avtres
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(Sask. C.A), at pp. 440-41. In any event, as not-
ed eatlier, the opening recital of Treaty 8 refers to
“travel”.

~ The question is whether the Minister and her staff
pursued the permitted purpose of regional trans-
portation needs in accordance with the Crown’s
duty to consult. The answer turns on the particu-
lars of that duty shaped by the circumstances here.
In Delgamuukw, the Court considered the duty
to consult and accommodate in the context of an
infringement of aboriginal title (at para. 168):

In occasional cases, when the breach is less serious or
relatively minor, it will be no more than a duty to dis-
cuss important decisions that will be taken with respect
to lands held pursuant to aboriginal title. Of course,
even in these rare cases when the minimum acceptable
standard is consultation, this consultation must be in
good faith, and with the intention of substantially ad-
dressing the concerns of the aboriginal peoples whose

objets » qui permettent de prendre des terres, mais
cetie expression ne doit pas recevoir une interpré-
tation restrictive : R, ¢. Smith, [1935] 2 WW.R. 433
(C.A. Sask.), p. 440-441. Quoi qu’il en soit, comme
je I'zi déjd mentionné, on parle de « voyages » dans
le préambule du Traité n® 8.

La question est de savoir si la ministre et son
personnel ont tenté de parvenir & la fin autorisée
que constituent les besoins en matitre de transport
régional en respectant l'obligation de consultation
de la Couronne. La réponse dépend du contenu de
cette obligation, lequel est tributaire des circons-
tances de l'espéce. Dans Varrét Delgamuukw, la
Cour a examiné 'obligation de consultation et d'ac-
commodement dans le contexte d’une atteinte au
titre aborigéne (par. 168) :

Occasionnellement, lorsque le manquement est moins
grave ou relativement mineur, il ne s’agira de rien de
plus que la simple obligation de discuter des décisions
importantes qui seront prises au sujet des terres déte-
nues en vertu d’un titre aborigéne. Evidemment, méme
dans les rares cas of 1a norme minimale acceptable est
la consultation, celle-ci doit &tre menée de bonne fei,
dans ’intention de tenir compte réellement des préoccu-

lands are at issue, In most cases, it will be significantly
deeper than mere consultation, Some cases may even
require the full consent of an aboriginal nation, particu-
larly when provinces enact hunting and fishing regula-
tions in relation to aboriginal lands. [Emphasis added.)

In Haida Nation, the Court pursued the kinds of
duties that may arise in pre-proof claim situations,
and McLachlin C.J. used the concept of a spectrum
to frame her analysis (at paras. 43-45):

At one end of the spectrum lie cases where the claim
to title is weak, the Aboriginal right limited, or the po-
tential for infringement minor. In such cases, the only

duty on the Crown may be to_give notice, disclose in-
formation, and discuss any issues raised in response to

pations des peuples autochtones dont les terres sont en
jeu, Dans la plupart des cas, obligation exigera beau-
coup plus qu'une simple consultation, Certaines situa-
tions pourratent méme exiger l'obtention du consente-
ment d'une nation autochtone, particulidrement lorsque
des provinces prennent des réglements de chasse et de
péche visant des territoires autochtones. [Je souligne.]

Dans l'arrét Nation Haida, 1a Cour a examiné les
types d’obligations qui peuvent découler de diffé-
rentes situations dans le contexte de revendications
non encore prouvées, et la juge en chef McLachlin
a utilisé la notion de continuum comme fondement
de son analyse (par. 43-45) :

A une extrémité du continuum se trouvent les cas ob
la revendication de titre est peu solide, le droit ances-
tral limité ou le risque d’atteinte faible. Dans ces cas,

les seules obligations qui pourraient incomber & la
Couronne seraient d’aviser les intéressés, de leur com-

the notice, . . .

At the other end of the spectrum lie cases where
a strong prima facie case for the claim is estab-
lished, the right and potential infringement is of high

muniquer des renseignements et de discuter avec eux
des questions soulevées par suite de l'avis. . .

A lautre extrémité du continuum on trouve les cas
ot ia revendication repose sur une preuve & premitre
vue solide, ob le droit et P’atteinte potentielle sont d’une
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significance to the Aboriginal peoples, and the risk of
non-compensable damage is high. In such cases deep
consultation, aimed at finding a satisfactory interim

haute importance pour les Autochtones et oil le risque
de préjudice non indemnisable est élevé. Dans de tels
cas, il peut g’avérer nécessaire de tenir une consultation

solution, may be required, While precise require-
ments will vary with the circumstances, the consulta-
tion required at this stage may entail the opportunity to
make submissions for consideration, formal participa-
tion in the decision-making process, and provision of
written reasons to show that Aboriginal concerns were
considered and to reveal the impact they had on the
decision. This list is neither exhaustive, nor mandatory
for every case. . ..

Between these two extremes of the spectrusm just de-
scribed, will lie other situations. Every case must be
approached individually. Each must also be approached
flexibly, since the level of consultation required may
change as the process goes on and new information
comes to light. The controlling guestion in all situa-
tions is what is required to maintain the honour of the

approfondie en vue de trouver une solution proviseire
acceptable. Quoique les exigences précises puissent
varier selon les circonstances, la consultation reguise
A cette étape pourrait comporter la possibilité de pré-
senter des observations, la participation officielle & la
prise de décisions et la présentation de motifs montrant -
que les préoccupations des Autochtones ont €té prises
en compte et précisant quelle a été I'incidence de ces
préoccupations sur la décision. Cette liste n’est pas ex-
haustive et ne doit pas nécessairement &tre suivie dans
chaque cas. . .

Entre les deux extrémités du continuum décrit précé-
demment, on rencontrera d’autres situations. Il faut pro-
céder au cas par cas. Il faut également faire preuve de
souplesse, car le degré de consultation nécessaire peut
varier A mesure que se déroule le processus et que de
nouveaux renseignements sont mis an jour. La question
décisive dans toutes les situations consiste & détermi-

Crown and to effect reconciliation between the Crown

ner ce qui est nécessaire pour préserver I'honneur de la

and the Aboriginal peoples with respect to the interests

Couronne et pour concilier les intéréts de la Couronne

at stake. . . . [Emphasis added.]

The determination of the content of the duty to
consult will, as Haida Nation suggests, be gov-
erned by the context. One variable will be the spe-
cificity of the promises made. Where, for example,
a treaty calls for certain supplies, or Crown pay-
ment of treaty monies, or a modern land claims
settlement imposes specific obligations on aborig-
inal peoples with respect to identified resources,
the role of consultation may be quite limited. If
the respective obligations are clear the parties
should get on with performance. Another contex-
tual factor will be the seriousness of the impact
on the aboriginal people of the Crown’s proposed
course of action. The more serious the impact
the more important will be the role of consulta-
tion. Another factor in a non-treaty case, as Haida
Nation points out, will be the strength of the abo-
riginal claim. The history of dealings between
the Crown and a particular First Nation may also
be significant. Here, the most important contex-
tual factor is that Treaty 8 provides a framework
within which to manage the continuing changes in
land use already foreseen in 1899 and expected,
even now, to continue well into the future. In that
context, consultation is key to achievement of the

et ceux des Autochtones. . . [Je souligne.]

Comme I'indique I'artét Nation Haida, 1a déter-
mination dn contenu de l'obligation de consulta-
tion sera fonction du contexte. La spécificité des
promesses faites sera une des variables prises en
compte. Si, par exemple, un traité exige la fourni-
ture de biens ou le paiement de sommes d’argent
par la Couronne, ou si une entente récente sur les
revendications territoriales impose aux Autochtones
des obligations spécifiques relativement & des res-
sources données, 'importance de la consultation
peut étre assez limitée. Si les obligations respec-
tives sont claires, les parties devratent les exécu-
ter. Un autre facteur contextuel sera la gravité de

. Pincidence qu'auront sur le peuple autochtone les

mesures que propose la Couronne. Plus la mesure
aura d'incidence, plus la consultation prendra de
Pimportance. S’il n’y a pas de traité, la solidité de
la revendication autochtone sera un autre facteur,
comme le signale 'arrét Nation Haida. L'historique
des relations entre la Couronne et une premiere
nation peut aussi étre un facteur important. En I'es-
pece, le facteur contextuel Ie plus important est le
fait que le Traité n° 8 offre un cadre permettant
de gérer les changements constants & Iutilisation
des terres déja prévus en 1899 et qui, on le sait
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overall objective of the modern law of treaty and
aboriginal rights, namely reconciliation.

The duty here has both informational and re-
sponse components. In this case, given that the
Crown is proposing to build a fairly minor win-
ter road on surrendered lands where the Mikisew
hunting, fishing and trapping rights are expressly
subject to the “taking up” limitation, I believe the
Crown’s duty lies at the lower end of the spectrum.
The Crown was required to provide notice to the
Mikisew and to engage directly with them (and not,
as seems to have been the case here, as an after-
thought to a general public consultation with Park
users). This engagement ought to have included
the provision of information about the project ad-
dressing what the Crown knew to be Mikisew in-
terests and what the Crown anticipated might be
the potential adverse impact on those interests. The
Crown was required to solicit and to listen care-
fully to the Mikisew concerns, and to attempt to
minimize adverse impacts on the Mikisew hunting,
fishing and trapping rights. The Crown did not dis-
charge this obligation when it unilaterally declared
the road realignment would be shifted from the re-
serve itself to a track along its boundary. I agree on
this point with what Finch I.A. (now C.1.B.C) said
in Halfway River First Nation, at paras. 159-60:

The fact that adequate notice of an intended decision
may have been given does not mean that the require-
ment for adeguate consultation has also been met,

The Crown’s duty to consult imposes on it a positive
obligation to reasonably ensure that aboriginal peoples
are provided with all necessary information in a timely
way so that they have an opportunity to express their

interests and concerns, and to ensure that their repre-
sentations are seriously considered and, wherever pos-

maintenant, vont se poursuivre encore longtemps.
Dans ce contexte, la consultation est un facteur clé
pour parvenir & la réconciliation, I'objectif global
du droit moderne des traités et des droits autoch-
tones.

L'obligation en I'espéce comporte des éléments
informationnels et des éléments de solution, Dans
cette affaire, étant donné que la Couronne se pro-
pose de construire une route d’hiver relativement
peu importante sur des terres cédées ob les droits
de chasse, de péche et de piégeage des Mikisew
sont expressément assujettis & }a restriction de la
« prise », j'estime que I'obligation de la Couronne
se situe plutdt au bas du continuum. La Couronne
devait aviser les Mikisew et nouer un dialogue di-
rectement avec eux (et non, comme cela semble
avoir été le cas en l'espéce, aprés coup lorsqu’une
consultation publique générale a été tenue aupres
des utilisateurs du parc), Ce dialogue aurait dii
comporter la communication de renseignements
sur le projet traitant des intéréts des Mikisew
connus de la Couronne et de 'effet préjudiciable
que le projet risquait d’avoir, selon elle, sur ces in-
téréts. La Couronne devait demander aux Mikisew
d’exprimer leurs préoccupations et les écouter at-
tentivement, et s'efforcer de réduire au minimum
les effets préjudiciables du projet sur les droits de
chasse, de péche et de piégeage des Mikisew, Elle
n’a pas respecté cette obligation lorsqu'elle a dé-
claré unilatéralement que le tracé de la route se-
rait déplacé de la réserve elle-méme & une bande de
terre & la limite de celle-ci. Sur ce point, je souscris
2 opinion exprimée par le juge Finch (maintenant
Juge en chef de la C.-B.) dans Halfway River First
Nation, par. 159-160 :

[TRADUCTION] Ce n'est pas patce qu'on a donné un avis
suffisant d*une décision envisagée qu'on a aussi respec-
té Pexigence de la consultation suffisante.

L’obligation de consultation de la Couronne lui im-
pose le devoir concret de veiller raisonnablement & ce
que les Autochtones disposent en temps utile de toute
I'information nécessaire pour avoir la possibilité d’ex-
primer leurs intéréts et leurs préoccupations, et de faire
en sorte que leurs observations sont prises en considé-

sible, demonstrably integrated into the proposed plan of
action, [Emphasis added.} '

ration-avec sérieux et, lorsque c'est possible, sont inté-
prées d'une fagon qui puisse se démontrer dans le plan

. daction proposé. [Je souligne.]
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It is troe, as the Minister argues, that there is
some reciprocal onus on the Mikisew to carry their
end of the consultation, to make their concerns
known, to respond to the government’s attempt to
meet their concerns and suggestions, and to try to
reach some mutually satisfactory solution. In this
case, however, consultation never reached that
stage. It never got off the ground.

Had the consultation process gone ahead, it
would not have given the Mikisew a veto over the
alignment of the road. As emphasized in Haida
Nation, consultation will not always lead to ac-
commoedation, and accommodation  may or may
not result in an agreement. There could, howev-
er, be changes in the road alignment or construc-
tion that would go a long way towards satisfying
the Mikisew objections. We do not know, and the
Minister cannot know in the absence of consulta-
tion, what such changes might be.

The trial judge’s findings of fact make it clear
that the Crown failed to demonstrate an “‘intention
of substantially addressing (Aboriginal) concerns’
... through a meaningful process of consultation”
(Haida Nation, at para. 42). On the contrary, the

trial judge held that

[iln the present case, at the very least, this [duty to
consult] would have entailed a response to Mikisew’s
October 10, 2000 letter, and a meeting with them to
ensure that their concerns were addressed early in the
planning stages of the project. At the meetings that were
finally held between Parks Canada and Mikisew, a de-
cision had essentially been made, therefore, the meet-
ing could not have been conducted with the genuine in-
tention of allowing Mikisew’s concerns to be integrated
with the proposal. [para. 154]

The trial judge also wrote:

... it is not consistent with the honour of the Crown, in
its capacity as fiduciary, for it to fail to consult with a

1l est vrai, comme le prétend la ministre, que les
Mikisew ont I'obligation réciproque de faire leur
part en matiére de consultation, de faire connaitre
leurs préoccupations, de supporter les efforts du
gouvernement en vue de tenir compte de leurs pré-
occupations et suggestions, et de tenter de trouver
une solution mutuellement satisfaisante. En les-
péce, cependant, la consultation n'a jamais atteint
ce stade, Elle n'a jamais pris son essor.

Le processus de consultation, s'il avait suivi son
cours, n'aurait pas conféré aux Mikisew un droit
de veto sur le tracé de Ja route. Comme on le souli-
gne dans Parrét Nation Haida, 1a consultation n’en-
traine pas toujours un accommodement, et l'ac-
commeodement ne se traduit pas toujours par une
entente. On aurait toutefois pent-&tre pu apporter
au tracé ot A la construction de la route des modi-
fications qui permettraient de répondre, dans une
large mesure, aux objections des Mikisew. Nous ne
savons pas ce que pourraient étre ces modifications
et, en I'absence de consultation, la ministre ne peut
pas le savoir non plus.

11 ressort clairement des conclusions de fait de
la juge de premiere instance que la Couronne n’a
pas réussi & démontrer qu'elle avait « “I'intention
de tenir compte réeltement des préoccupations (des
Autochtones)” [...] dans le cadre d'un véritable
processus de consultation » (Nation Haida, par.
42). Au contraire, la juge de premicre instance a
estimé que,

[e]n 'espéce, il aurait donc au moins fallu répondre &

1a lettre des Mikisews du 10 octobre 2000 ef rencontrer

ceux-ci pour prendre leurs préoccupations en considé-

ration au début de la planification du projet. Lorsque des

rencontres ont finalement eu lieu entre Parcs Canada et
les Mikisews, la décision était pour ainsi dire prise, et
elles ne pouvaient donc se tenir dans I'intention vérita-
ble de permettre la prise en compte de leurs préoccupa-
tions, [par. 154]

La juge de premitre instance a également écrit
ceci :

. . .I’honneur de la Couronne, en sa qualiié de fiduciaire,
ne saurait permettre qu'une décision portant atteinte 2
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First Nation prior to making a decision that infringes on
constitutionally protected treaty rights. [para. 157]

I agree, as did Sharlow J.A., dissenting in the
Federal Court of Appeal. She declared that the mit-
igation measures were adopted through a process
that was “fundamentally flawed” (para. 153).

In the result I would allow the appeal, quash
the Minister’s approval order, and remit the winter
road project to the Minister to be dealt with in ac-
cordance with these reasons.

V. Conclusion

Costs are sought by the Mikisew on a solicitor
and client basis but there are no exceptional cir-
cumstances to justify such an award. The appeal
is therefore allowed and the decision of the Court
of Appeal is set aside, all with costs against the re-
spondent Minister in this Court and in the Federal
Court of Appeal on a party and party basis. The
costs in the Trial Division remain as ordered by the
trial judge.

Appeal allowed with costs.

Solicitors for the appellant: Rath & Co., Prid-
dis, Alberta.

Solicitor for the respondent Sheila Copps, Min-
ister of Canadian Heritage: Attorney General of
Canada, Vancouver.

Solicitors for the respondent the Thebacha Road
Society: Ackroyd Piasta Roth & Day, Edmonton.

Solicitor for the intervener the Attorney Gen-
eral for Saskatchewan: Attorney General for Sas-
katchewan, Regina.

Solicitor for the intervener the Attorney Gen-
eral of Alberta: Attorney General of Alberta,
Edmonton.

Solicitors for the intervener the Big Island
Lake Cree Nation: Woloshyn & Company,
Saskatoon.

des droits issus de traité et jouissant d’une protection
constitutionnelle soit prise sans que la Premiére ration
concernée soit consultée, [par, 157]

Comme la juge Sharlow, dissidente en Cour
d’appel fédérale, je suis de cet avis. Cette derniére
a affirmé que les mesures d'atténuation avaient été
élaborées par suite d’un processus qui était « fon-
damentalement vicié » (par. 153).

En définitive, je suis d'avis d’accueillir le pour-
voi, d’annuler 'ordonnance d’approbation de la mi-
nistre et de lui renvoyer le dossier du projet de route
d’hiver pour qu'elle prenne une décision conforme
aux présents motifs.

V. Conclusion

Les Mikisew ont demandé les dépens sur une
base avocat-client, mais aucune circonstance ex-
ceptionnelle ne justifie cette demande. En consé-
quence, le pourvoi est accueilli et la décision de
la Cour d’appel fédérale est annulée, le tout avec
dépens entre parties contre la ministre intimée
dans notre Cour et dans la Cour d’appel fédérale.
L'ordonnance relative aux dépens rendue par la juge
en Section de premiére instance est maintenue.

Pourvoi accueilli avec dépens.

Procureurs de Uappelante: Rath & Co.,
Priddis, Alberta.

Procureur de Uintimée Sheila Copps, ministre
du Patrimoine canadien : Procureur général du
Canada, Vancouver.

Procureurs de lintimée Thebacha Road So-
ciety : Ackroyd Piasta Roth & Day, Edmonton.

Procureur de Uintervenant le procureur général
de la Saskatchewan : Procureur général de la Sas-
katchewan, Regina,

Procureur de Uintervenant le procureur géné-
ral de I'Alberta : Procureur général de I'Alberta,
Edmonton.

Procureurs de Uintervenante la Nation crie
de Big Island Lake: Woloshyn & Company,
Saskatoon.
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Her Majesty the Queen v. Jacob et al.”
[Indexed as: R. v. Jacob]

Court of Appeal for Ontario, O’Connor A.C.J.0., MacPherson and
Juriensz JJ A January 27, 2009

Aboriginal peoples — Hunting rights — Aboriginal defendants properly
convicted of hunting at night despite fact that they were beneficiaries of
Treaty 9 rights and were hunting within area covered by Treaty 9 — Abo-
riginal right to fish and hunt in Treaty 9 subject to exception for “such
tracts as may be required or taken up from time to time for settlement,
mining, lumbering, trading or other purposes” — Defendants hunting on
road which was used by lumber company’s empleyees and general public
— Hunting on road visibly incompatible with use to which road had been
put for many years — Defendants’ hunting on road excluded from treaty
protection by “lands taken up” limitation in Treaty 9.

Criminal law — Provincial offences — Fish and wildlife — Gravel road
which was commonly used by lumber company’s employees and by gen-
eral public constituting “right of way for public vehicular traffic” within
meaning of s, 17(1)(e) of Fish and Wildlife Conservation Act — Crown not
required to prove that provincial government or someone else with legal
authority granted public right to use land by way of dedication or other
legal process — Defendant who fired shots across road pguilty of discharg-
ing firearm across road contrary to s. 17(iXe) of Act — Fish and Wildlife
Conservation Act, 1997, 8.0. 1997, c. 41, s. 17(1)(e).

The aboriginal defendants were hunting moose from a van on a gravel road at
night. They were charged with hunting at night contrary to s. 20(L)(e) of the Fish
and Wildlife Conservation Act, 1997 and one of them was also charged with
discharging a firearm across a road contrary to s. 17(13e) of the Act. The justice
of the peace rejected the defendants’ argument that they had a defence to the
charges because they were exercising their right to hunt under Treaty 9 at the
relevant time. The defendants were convicted, and their conviction was affirmed
by the summary conviction appeal judge. The defendants appealed.

Held, the appeal should be dismissed.

Section 17(L)(e) of the Act makes it an offence to “discharge a fivearm in or
across the travelled portion of a right of way for public vehicular traffic”. In order
to establish that the land in question is a “right of way for public vehicular traf-
fic”’, the Crown is not required to prove that the provineial government or some-
one else with legal authority has granted the public the right to use the land by
way of dedication or other legal process. One of the purposes of s. 17(1)(e) is to
protect members of the public who are travelling in vehicles from the dangers
arising from the discharge of firearms. That purpose can best be achieved by
interpreting the phrase “a right of way for public vehicular traffic” broadly so as
to protect members of the public driving on all lands that are open to public use
in vehicles. There was evidence that the road in this case was a roadway used by
the public. The defendant was properly convicted of the offence under s. 17(1)(e).

Vous trouverez la traduction francaise & la p. 690, post.
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The aboriginal right to fish and hunt in Treaty 9 is subject to an- exception for
“such tracts as may be required or taken up form time to time for settlement,
mining, lumbering, trading or other purposes”. The test for determining whether
lands are “taken up” is whether the use being made of the land is visibly incom-
patible with the exercige of the treaty right. Whether or not land has been taken
up is a question of fact that must be resolved on a case-by-case basis. Hunting on
the road in question in this case was visibly incompatible with the use to which
the road had been put for many years. Tt was a well-established primary haul
road used both by lumber company employess and the public. Roadways used by
the public are incompa ible with hunting. The defendants knew about the uses to

which the road was put. They were properly convicted of hunting at night.

R. v. Badger, (1996] 1 8.C.R. 771, [1996} S.C.J. No, 39, 133 D.L.R. (4th) 324,
195 N.R. 1, [1996] 4 W.W.R. 457, JE. 96-737, 37 Alta. LR. (3d) 153, 181 AR
391, 105 C.C.C. (3d) 289, [1996] 2 C.N.L.R. 77, 30 W.C.B. (2d) 211, apld

R. v. Morris, 12006} 2 3.C.R. 915, [2006] 8.C.J. No. 59, 2006 8CC 59,274 D.LR.
(4th) 193, 355 N.R. 86, [2007] 3 W.W.R. 34, J.E. 2007-52, 234 B.C.A.C. 1, 62
B.CLR. (4th) 1, 215 C.C.C. (3d) 289, [2007] 1 C.N.L.R. 303, 71 W.C.B. (2d) 591,
EYB 2006-111894, distd

Other cases referred to

BellExpressVu Limited Partnership v. Rex, [2002] 2 §.CR. 559, [2002] 5.C.J.
No. 43, 2002 SCC 42, 212 D.LR. (4th) 1, 287 N.R. 248, [2002) 5 WWR. 1, J.E.
2002-775, 166 B.C.A.C. 1,100 B.CLR. (3d) 1, 18 C.P.R. (4th) 289, 93 C.R.R. (2d)
189, REJB 2002-30904, 113 A.CW.S. (3d) 52; R. v. Bernard, [2002] N.S.J. No. 15,
2002 NSCA 5, 200 N.S.R. (2d) 352, [2002) 2 C.N.LR. 200, 52 W.C.B. (2d) 342;
R. v. Brertion, (1999] AJ. No. 1152, 1999 ABCA 285, 244 AR. 355, [2000]
1 C.N.L.R. 201, 44 W.C.B. (2d) 13 (C.A.) [Leave to appeal to 8.0.C. refused [1999]
S.C.C.A. No, 594]; R. v. Fox, [1994] 0.J. No. 667, 71 0.A.C. 50, [1994] 3 C.N.LE.
132, 23 W.C.B. (2d) 279 {C.A); R. v. Mousseau, [19801 2 S.C.R. 89, [1980] 8.CJ.
No. 44, 111 D.LR. (3d) 443, 31 N.R. 620, (1980} 4 W.W R. 24, 3 Man. R. (2d) 338,
52 C.C.C. (2d) 140, [1980] 3 CNLR. 63, 4 W.CB. 404; R. v. Therriault, [1999]
0.J. No. 5428 (CJ.)

Statutes referred to

First Nations Fiscal and Statistical Management Act, 8.C. 2005,c. 9,s. 1561

Fish and Wildlife Conservation Act, 1997, 8.0. 1997, c. 41, ss. 1, 17, 20(1)a),
119(1) \

Game and Fish Aet, R8.0. 1990, ¢. G.1 [rep.}, ss. 20-23

Indian Act, R.8.C. 1985, c. 1-5, s. 88

Wildlife Act, R.5.B.C. 1996, c. 488

Authorities referred to

Ontario, Legislative Assembly, Official Report of Debates (Hansard), No. 257
{December 8, 1997)

Sullivan, Ruth, Sullivan on the Construction of Statutes, 5th ed. (Markham, Ont.:
LexisNexis Butterworths, 2008) gl

Youngblood, James (S4kéj) Henderson, Treaty Rights in the Constitution of
Canede (Toronto: Thompson Canada Litd., 2007)

APPEAL from the dismissal of an appeal by Petit-Baig J. and the
decision of Justice of the Peace Leaman reported at [2004] 0Jd.
No. 5055, 2004 ONCJ 318 (C.J.); 120011 O.J. No. 6217 (C.d.);
and [2002] O.J. No. 2382, 54 WC.B. (2d) 839 (C.J.) affirming
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convictions for offences under the Fish and Wildlife Conservation
Act, 1997.

Francis J. Thatcher and Mary D. Bird, for appellants.
E. Ria Tzimas and Michael E. Burke, for respondent.
Brian D. Wilkie, for Ministry of Natural Resources.

The judgment of the court was delivered by

O’CONNORA.C.J.O.: —
1. OQOverview

[1]1 This is an appeal from the decision of Petit-Baig J. uphold-
ing the appellants’ convictions by a justice of the peace for hunt-
ing at night contrary to s. 20(1)a) of the Fish and Wildlife
Conservation Act, 1997, 8.0. 1997, c. 41 (“"FWCA?), and discharg-
ing a firearm across a road (Jacob only) contrary to s. 17(1)e) of
the FWCA.1 :

[2] The main issue on this appeal is whether the appellants,
who are members of the Aroland First Nation, had a defence to
the charges because they were exercising a right to hunt under
Treaty 9. In my view, they did not. They were hunting on Greta
Road, which is excluded from treaty protection by the “lands
taken up” limitation in Treaty 9.

1. Facts
(1) The events

[3] After dark on October 8, 1999, the appellants were hunting
moose from a van driven by Stewart Yapput on Greta Road, a
lumbering road outside of Geraldton, Ontario. At approximately
9:00 p.m., they passed a moose decoy that had been set up by
conservation officers on the east side of the road as part of an
enforcement operation to catch illegal hunters.

[4] As they passed the decoy, Stewart Yapput slowed the vehi-
cle and shone a spotlight at the decoy from the driver’s side
across the roof of the van. As he was doing that, a large logging
truck approached from behind and he drove off.

[5] In a few minutes, the van returned and stopped across
from the decoy. Stewart Yapput shone the spotlight out of the
driver’s window, illuminating the decoy. The appellant, Jacob,
got out of the van, loaded his .303 rifle and, while standing on

1 The appellant, Perry Yapput, died on August 18, 2008.
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Greta Road, fired four shots at the decoy. The conservation offi-
cers, who observed these events, charged the appellants with the
two offences that underlie this appeal.

(i) Greta Road

[6] Greta Road is a gravel road. It is a primary haul road used by
Kimberly Clark in its forest operations. Kimberly Clark produces a
map for the public indicating the Jocations where it has active forest
harvesting operations. The map shows a number of roads, includ-
ing Greta Road, and states that roads are “generally open to the
public” although they may be closed at times to protect employees
and equipment. The text accompanying the map includes a warn-
ing: “never shoot along or across a main haul road”.

[7] The speed limit on Greta Road is 80 kilometres per hour.
The Toad has the normal traffic signs indicating the speed limit
as well as stop signs and yield signs. Employees of Kimberly
Clark are the most common users, Put the road is also driven
frequently by members of the public, including hunters, fisher-
men, trappers, blueberry pickers, snowmobilers and cross-
country skiers. The appellants were using the road as members
of the public. There is a subdivision at the southern end of Greta
Road not far from where it joins a main highway. In addition to
the logging truck mentioned above, the conservation officers’
vehicles, the appellants’ van and other vehicles were on Greta
Road on the night of the incident.

[8] There was no evidence about when Greta Road was first
built, however, one of the conservation officers testified that it
had been in use for at least the 12 years that he had worked in
the area.

(i) Treaty 9

[9] Treaty 9 was made in 1905 and 1906. Also described as the
James Bay Treaty, it resulted in the surrender of the Aboriginal
interests throughout a substantial part of Northern Ontario. The
ceded territory covers approximately 90,000 square miles of the
lands drained by the Albany and Moose River systems, together
with the portions of the Northwest Territories lying between the
Albany River, the district of Keewatin and Hudson’s Bay.

[10] It is common ground that the appellants are beneficiaries
of Treaty 9 rights and they were hunting within the area covered
by Treaty 9.

[11] Treaty 9 provides the signatories and their descendants
with the right to hunt, fish and trap throughout the Treaty 9
area. The treaty sets out two limitations on those rights — one
relating to government regulation and the other relating to
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areas in which the rights would not apply. The relevant provi-
sion reads as follows:

And His Majesty the King hereby agrees with the said Indians that they
shall have the right to pursue their usual vocations of hunting, trapping and
fishing throughout the tract surrendered as heretofore described, suhject to
such regulations as may from time to time be made by the government of
the country, acting under the authority of His Majesty, and saving and
excepting such tracts as may be required or taken up from time to time for
settlement, mining, lumbering, trading or other purposes.

(iv) The traditional practices

[12] Isaak Magiskan, an elder from the Arcland First Nation, .
the First Nation to which the appellants belong, testified that he
was taught as a child and a young man that he had the treaty
right to hunt at night. His father, who was born in 1908, three
years after Treaty 9 was made, and his uncle were hunters and
taught him about the night hunting practices.

[13] Mr. Magiskan explained there were a number of reasons
why moose moved more frequently during night hours and were
thus considerably easier to locate. The reasons included the
amount of human traffic during the daytime, the fact that moose
feed at night and the beginning of the rutting season in Septem-
ber and early October. Mr. Magiskan considered that night hunt-
ing was preferable to day hunting. He explained that his father
had hunted at night and knew where the moose came to feed in
the rivers at night.

[14] Mr. Magiskan testified that there would be a negative
impact on his community’s ability to feed itself should the mem-
bers of the community not be allowed to hunt at night.

(v) The relevant legislation

[15] The FWCA provides a provincial statutory scheme aimed
at ensuring the conservation of fish and wildlife in Ontario and
safe hunting practices.

[16] The relevant sections of the FWCA provide as follows:

17(1) A person who is in an area usually inhabited by wildlife or who is on
the way to or from an area usually inhabited by wildlife shall not,

() in a part of Ontario to which clause (d) does not apply, dischaxge a
firearm in or across the fravelled portion of a right of way for public
vehicular traffic.
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20(1) A person shall not, during the period from half an hour after sunset
to half an hour before sunrise,

(¢) hunt wildlife;

1171 Section 88 of the Indian Act, R.S.C. 1985, c. 1-5 provides
that provincial laws of general application apply to Aboriginal
persons. However, it specifically provides that provincial laws
are subject to the terms of any treaty. At the relevant time, the

section read as follows:

88. Subject to the terms of any treaty and any other Act of Parliament, all
laws of general application from time to time in force in any province are
applicable to and in respect of Indians in the province, except to the extent
that those laws are inconsistent with this Act or any order, rule, regulation
or by-law made thereunder, and except to the extent that those laws make
provision for any matter for which provision is made by or under this Act.

(Emphasis added)
IT1. The Reasons Below
() The trial judgment

[18] The justice of the peace decided the issues before him in
two separate sets of reasons. The first was released on April 27,
5001. In those reasons, the justice of the peace dealt first with the
charge against Jacob under s. 17(1)e) of the FWCA of shooting
across a public roadway. He found that Greta Road is “a right of
way for public vehicular traffic’ within the meaning of s. 17()e).
He held that Greta Road constituted “lands taken up” within the
meaning of Treaty 9 and that, as such, Greta Road is not a loca-
tion from which the appellants may claim a treaty right to hunt.
On the basis of this reasoning, he convicted Jacob of the charge.

[19] With respect to the charges under s. 20(1)a@) of the
FWCA, the justice of the peace held that the appellants had
established a treaty right to hunt «gt this location, at this time of
day” and that s. 20(1)a) of the FWCA imposes an undue hard-
ship on this preferred method of hunting. .

[20] The justice of the peace went on to find that the appel-
lants had made a “prima facie case that they have a treaty right”
to hunt at night. He indicated that the Crown should have the
opportunity to lead evidence on the issue of the safety of hunting
at night. After hearing that evidence, he would decide if the

2 Section 88 of the Indian Act was amended in 2005 to make laws of general
application subject to the First Nations Fiscal and Statistical Manage-
ment Act, 8.C. 2005, c. 9: see . 151.
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Crown had justified the infringement of the appellants’ treaty
rights on the basis of safety.

[21] After hearing the evidence relating to safety, the justice of
the peace issued a second set of reasons dated April 8, 2002. In
those reasons, he reversed his earlier conclusion that the appel-
lants had a treaty right to hunt at night. He reached this deci-
sion in part on the basis of cases such as R. v. Bernard, [2002]
N.S.J. No. 15, 200 N.S.R. (2d) 352 (C.A.), in which provincial
laws banning night hunting had been upheld.

[22] In addition, the justice of the peace concluded that the
appellants had not demonstrated that night hunting “was integral
to the distinctive culture of the group claiming the right to hunt at -
night”. He went on to hold that the limitation imposed by
s. 20(1)a) of the FWCA against night hunting was not unreason-
able and, as such, did not infringe the appellants’ right to hunt.

[23] The justice of the peace therefore convicted the appellants
of the charges of night hunting contrary to s. 20(1)e) of the
FWCA, v

() The summary conviction appeal

[24] The appellants appealed the convictions under both
sections. With respect to Jacob’s appeal of the conviction under
s. 17(1)(e), the summary conviction appeal judge said that the
justice of the peace had considered the appropriate law when he
found that Greta Road constituted “lands taken up”. She there-
fore upheld the conviction.

[25] As to the convictions under s. 20(1)(a), the summary con-
viction appeal judge held that the overwhelming authorities held
that treaty rights to hunt must be exercised with due concern for
safety and that safety is an important purpose of the prohibition
against night hunting.

[26] The summary conviction appeal judge accepted the justice
of the peace’s conclusion that reasonable regulations aimed at
safety do not infringe Aboriginal treaty rights.

[27]) She therefore dismissed the appeal.

IV, Issues

[28] The only issues that I find necessary to address in order
to decide this appeal are the following:

(1) Did the justice of the peace err in concluding [[2001] O.J. No.
6217 (C.J.), at para. 2] that Greta Road was a “right of way for
public vehicular traffic” within the meaning of s. 17(1)e) of the
FWCA?
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(2) Did the justice of the peace err In concluding that Greta Road
constituted “lands taken up” within the meaning of Treaty 97

(3) If the answers to issues 1 and 2 are no, were the appellants
hunting on Greta Road?

(4) What effect, if any, does the Supreme Court of Canada deci-
sion in R. v. Morris, [2006] 2 g.C.R. 915, [2006] S.C.J. No. 59,

have on this case?

[29] Given my conclusions on these issues, I do not find it nec-
essary to address the appellants’ fresh evidence application or
their argument about constitutional estoppel.

V. Analysis
Issue #1: Subsection 17(1)(e) of the FWCA

[30] The appellant, Jacob, argues that this court should set
aside his conviction and enter an acquittal on the charge under
s. 17(1)(e) of the FWCA because the justice of the peace erred in
concluding that Greta Road was a “right of way for public
vehicular traffic’ as required by the subsection. 1 do not accept
this argument. In my view, there was ample evidence to support
the justice of the peace’s conclusion.

[31] For convenience, Irepeat s. 17 (LXe). It reads:

17(1) A person who is in an area usually inhabited by wildlife or who is on
the way to or from an area usually inhabited by wildlife shall not,

{¢) in a part of Ontario to which clause (d) does not apply, discharge a
firearm in or across the travelled portion of a right of way for public
vehiculor traffic.

(Emphasis added)

[39] The phrase “right of way for public vehicular traffic” is
not defined in the legislation nor has it been interpreted by this
court.

[33] The appellant, J acob, argues that the phrase requires the
Crown to prove that the land on which vehicles travel is a “Daw-
ful right of way” for public use. By that, the appellant means
that it is necessary that the provincial government or someone
elee with legal authority have granted the public the right to use
the land by way of dedication or other legal process.

[84] In response, the Crown argues that the purpose of the
subsection is to protect the public. Thus, the subsection is aimed
at prohibiting discharging firearms in or across places where the
public drives vehicles. The requirement that there be a “right of
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way” for public use does not refer to a formal or legal grant of a
right of way to the public. Rather, the requirement is focused on
the public’s actual use of the land in question. The subsection
applies if it can be shown that the public uses the land with the
permission of the person who controls its use whether that per-
son is a government authority, private individual or company.

[35] The well-established approach to statutory interpretation
is set out by the Supreme Court of Canada in Bell ExpressVu
Limited Partnership v. Rex, [2002] 2 S.C.R. 559, [2002] S.C.J.
No. 48, at para. 26, as follows:

Today there is only one principle or approach, namely, the words of an Act .
are to be read in their entire context and in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the object of the Act, and the
intention of Parliament.

[36] This approach to statutory interpretation — sometimes
referred to as the textual, contextual and purposive approach —
requires an examination of three factors: the language of the
provision, the context in which the language is used and the
purpose of the legislation or statutory scheme in which the lan-
guage is found. *

[37] I start by looking at the language. If seems to me the
phrase “a right of way for public vehicular traffic” is open to
either of the interpretations urged by the parties. I do not think
that the language of the subsection standing alone does much to
advance the resolution of the issue.

[38] However, in my view, the context of s. 17(1)(e) and most
importantly its purpose, point strongly towards the broader
interpretation urged by the Crown.

[39] As to the context of the subsection, it is relevant to look to
the legislative history.? As stated by Ruth Sullivan in Sullivan
on the Construction of Statutes, 5th ed. (Markham, Ont.:
LexisNexis Butterworths, 2008), at pp. 577-78:

It is well established that the legislative evolution of provisions may be
relied on by the courts to assist interpretation. As Pigeon J. wrote in Gravel
v. St. Léonard (City):

Legislative history may be used to interpret a statute because prior
enactments may throw some light on the intention of the legislature in
repealing, amending, replacing or adding to it.

8 See p- 573 of Sullivan, which provides: “In modern interpretive practice,
courts have become accustomed to reading legislative texts in a broad con-
text. Increasingly this context includes extrinsic aids that formerly were
considered inadmissible . . . . Legislative evolution and legislative history
are relied on as both direct and indirect evidence of legislative intent.”
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The interpreter then examines the changes made to the provision by each
subsequent amendment and determines the significance of each. A change
may be merely formal, to improve the formulation of the law without chang-
ing its substance, or it may be substantial, designed to change the content of
the law.

(Footnotes omitted)

[40] The prior legislative formulation of s. 17 of the FWCA was
s. 21 of the Game and Fish Act, R.8.0. 1990, ¢. G.1.% The rele-
vant part of s. 21 read:

21(1) No person, while engaged in hunting or trapping game or while
going to or returning from a hunting camp or locality in which game may be
found, shall,

{¢) in any part of Ontario that is not & county or regional municipality
designated in the regulations, discharge a firearm from or across the
travelled portion of a highway, road, street, avenue, parkway, drive-
way, square, place, bridge, viaduct or trestle, used or intended for use
by the public for the passage of vehicles,

(Emphasis added)

[41] Subsection 21(1)(c) did not require that the land on which
the public travelled be dedicated by government or even
intended for public travel. Nor did it require that there be a legsl
grant authorizing the use by the public. Use by the public, noth-
ing more, was sufficient to attract the protection afforded by the
subsection. In addition, the wording of s. 21(1)(c) was sufficiently
broad to include a privately owned or privately maintained
roadway if it was used by the public. Some of the roadways
listed (eg., driveways, squares and places) could be owned
and/or maintained by private individuals.

[42] I am satisfied that one of the purposes of s. 21(1)(c) was
public safety. It may be argued that the subsection was also
directed at ensuring the sportsman’s ethic of providing wildlife
with a sporting chance.’ However, the focus of the subsection is

4 The Game and Fish Act was amended to include the phrase “a right of
way for public vehicular traffic” in 1994, c. 27, s. 129(4). In 1997, the
Game and Fish Act was repealed and replaced by the FWCA: see FWCA,
s. 118(1)1.

5 InR. v Fox, [1994] O.J. No. 667, [1994] 3 C.N.L.R. 132 (C.A.), this court
considered s. 21(2) of the Game and Fish Act, which prohibited discharg-
ing a firearm from a power boat. In doing so, the court made generalized
comments about the purpose of ss. 20 to 23 of that Act. It said, at p. 137
C.N.LR.: “Sections 20 to 23, on the other hand, seem to be directed
towards limiting the effectiveness of the ability to hunt rather than
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on thoroughfares that are used or intended for use by the public.
Tt is self evident that discharging a firearm from or across such a
thoroughfare could constitute a serious risk to public safety.
Undoubtedly, the subsection was aimed in part at least at pro-
tecting against such a risk.

[43] In my view, the change in the wording from s. 21(1)(¢c) to
s. 17(1)c) in the FWCA is not “substantial” so as to suggest a
change in the content of the law. It seems to me that the use of
the new phrase “a right of way for public vehicular traffic” is
consistent with an effort to improve the formulation of the sub-
section, not change its intent. It simplifies the list of potential
thoroughfares to which the subsection applies and removes the
possibility that the previous list was not sufficiently inclusive.
Moreover, there is nothing in the Hansard Debates leading up to
the enactment of the current provision to suggest that the revi-
sion in the wording of the subsection was intended to bring
about substantial change. I would be hesitant to read into the
new subsection an intention to narrow the public safety protec-
tion that existed in the predecessor subsection.

[44] In my view, it seems likely that the change from
s. 21(1)e) to s. 17(1)(c) was stylistic and the intent of the previ-
ous subsection was not narrowed.

[45] This view is consistent with the third prong of the statu-
tory interpretation test, the purpose of the provision. One of the
purposes of 8. 17(1)e) is to protect the public who is travelling in
vehicles from the dangers arising from the discharge of firearms.
David Ramsay, MPP, Timiskaming-Cochrane, described one of the
purposes hehind the FWCA as follows: “Safety in methods: It
refers to things like unsafe areas for hunting and hunter clothing
and the careless use of firearms and new penalties for that, which
is very important, bringing that up to today; ways that I suppose
in the old days we used to accept in hunting animals™ see
Ontario, Legislative Assembly, Official Report of Debates
(Hansard), No. 257 (December 8, 1997), at 1930 (David Ramsay).
It would be inconsistent with this purpose to interpret s. 17(1)e)
as excluding some roadways on which the public lawfully travels
because of the nature of the underlying authority permitting the
travel. The purpose of the provision is to prohibit discharging a
firearm across lands over which the public drives vehicles with
permission. That purpose can best be achieved by interpreting the

preseribing regulations to ensure that hunting is carried out safely.” That
statement as it applied to sections other than s. 21(2) was obifer to the
decision in Fox. I do not think the statement is accurate as to the purpose
of 8. 21(1(e).
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phrase “a right of way for public vehicular traffic” broadly so as to
protect the members of the public driving on all lands that are
open to public use in vehicles.

[46] In this case, there was substantial evidence that Greta
Road is commonly used by the public. Kimberly Clark maintains
Greta Road so that it can be used easily by those who want to
travel on it. Kimberly Clark grades the road, removes snow and
maintains the culverts. Kimberly Clark employees use the road
for lumbering purposes. In addition, Kimberly Clark invites the
public to use the road. Tts map states that its roads are “gener-
ally open to the public”. Members of the public use it frequently
for a wide variety of recreational activities. Indeed, on the night
the appellants were hunting on Greta Road, the video taken by
the conservation officers showed that there were other vehicles
using it. '

[47] Thus, the evidence established that Greta Road is a
roadway used by the public.

[48] The appellant, Jacob, argued that even if it is shown that
Greta Road is used by the public, there is no evidence that the
provincial Crown granted to Kimberly Clark an interest in the
land that became known as “Greta Road”. Thus, it has not been
shown that Kimberly Clark had any authority to grant the pub-
lic “a right of way” to use the road.

[49] I do not accept this argument. It takes an overly technical
view of s. 17(1)(e). While it is true that the Crown did not lead
evidence about the legal authority pursuant to which Kimberly
Clark uses and maintains Greta Road, the uncontradicted evi-
dence is that Greta Road is a well established and maintained
road. It has been in use for at least 12 years and is one of the
primary haul roads for Kimberly Clark’s lumbering operations.
In the absence of some evidence suggesting otherwise, I see no
reason to question Kimberly Clark’s authority for operating the
road.

[50] In any event, whatever authority Kimberly Clark may
have for using and maintaining the road, the evidence shows
that Kimberly Clark’s employees and the public routinely do in
fact use Greta Road. It is that use that s. 17(1)}e) is intended to
protect. I see no merit to this argument.

Issue #2: “Lands taken up”

[51] As a defence to both charges, the appellants argue that at
the time they were hunting, they were exercising a right to hunt
at night pursuant to Treaty 9.



686 ONTARIO REPORTS 94 O.R. (3d)

[52] Treaty 9 contains a geographic limitation to the areas in
which the beneficiaries have a right to hunt. The limiting clause
reads as follows:

. . . saving and accepting such tracts as may be required or taken up from
time to time for settlement, mining, lumbering, trading or other purposes.

This is frequently referred to as the “lands taken up” limitation.

[563] Throughout this proceeding, the Crown has taken the
position that the appellants were not exercising a treaty right
because they were hunting on Greta Road, which constituted
“lands taken up” within the treaty limitation.

[54] The test for determining whether lands are considered to
be “taken up” is whether the use being made of the land is visi-
bly incompatible with the exercise of the treaty right, in this
case, night hunting. The leading case is the decision of the
Supreme Court of Canada in R. v. Badger, [1996] 1 S.C.R. 771,
[1996] S.C.J. No. 39. Justice Cory said the following, at para. 58:

Accordingly, the oral promises made by the Crown’s representatives and
the Indians’ own oral history indicate that it was understood that land
would be taken up and occupied in a way which precluded hunting when it
was put to a visible use that was incompatible with hunting. Turning to the
cage law, it is clear that the courts have also accepted this interpretation
and have concluded that whether or not land has been taken up or occupied
is a question of fact that must be resolved on a case-by-case basis,

[55] In R. v. Brertton, [19991A.J. No. 1152, 244 A.R. 355 (C.A)),
leave to appeal to S.C.C. refused [1999] S.C.C.A. No. 594, the
Alberta Court of Appeal found that the “visible, incompatible”
test in Badger is a subjective/objective test. The court stated, at
para. 4;

We are of the opinion that the Summary Conviction Judge made ne exror
in her statement of the “visible, incompatible use” test in Badger as a “sub-
jective/ohjective” test. As stated by Moreau J., at p. 241: “the test is not what
a particular hunter saw, but what signs of visible, incompatible use could be
viewed from his vantage point if exercising due diligence”. We adopt her
reasons on this issue. This view finds support from the application of the
test by Cory J. in Badger itself.

[56] Badger involved interpreting a geographic limitation
clause in Treaty 8, not Treaty 9. However, the relevant lan-
guage in the two treaties is the same. I recognize that the
objective in interpreting the language in treaties is to deter-
mine the intentions of the parties at the time the treaty was
made. There was no evidence in this case with respect to the
intention of the parties in regard to the “lands taken up” provi-
sion at the time they entered into Treaty 9. However, given
that the language in the two treaties is the same, I see no
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reason why the provision in Treaty 9 should be interpreted
differently than the same language in Treaty 8. Indeed, there
was no argument on this appeal that this court should not use
the Badger test of visible, incompatible use in interpreting and
applying the provision.

[57] The “visible, incompatible” test is a reflection of the
shared concern between the Crown and the First Nations
for public safety. In Treaty Rights in the Constitution of Canada
(Toronto: Thomson Canada Ltd., 2007), James (Sakéj)
Youngblood Henderson states, at p. 727:

This test [the visible, incompatible test] is a manifestation of the public
safety issue.shared by the First Nations people and the Crown. It reflects
the commitment not to hunt in certain places in a way that may threaten
humans. If Treaty Indians are hunting in a manner that threatens humans
or harms the environment or violates the Treaty avocation, then the Treaty
justice clause gives shared authority to the Chiefs and the Crown to provide
justice and punishment.

[58] The determination of whether particular land constitutes
“lands taken up” is a factual determination to be made on a case-
by-case basis: Badger, at para. 58.

[59] T am satisfied that the justice of the peace had regard to
the proper principles in concluding that Greta Road was “lands
taken up” and that there was evidence to support his conclusion.
In determining that Greta Road constituted “lands taken up”,
the justice of the peace said the following [[2001] O.J. No. 6217
(C.J.), at paras. 3-4]:

For reasons I stated in the Therriault case, following the reasoning of the
Supreme Court of Canada in Moussea, I find on the evidence that Greta

Road constituted “lands taken up” for the purpose of uses, namely a public
road for transportation and logging, which are incompatible with hunting.

With respect to the defendant Jacob’s right to hunt from the location which
he did, I find the reasoning of the Supreme Court of Canada in Badger, at
paragraph 50, helpful, where Cory J. stated, “everyone can travel on public
highways, but this general right of access cannot be read as conferring upon
Indians a right to hunt on public highways.”

[Citations omitted]

[60] R. v. Therriault, [1999] O.J. No. 5428 (C.J.) and R. v
Mousseau, [1980] 2 S.C.R. 89, [1980] S.C.J. No. 44 were cases in
which the Aboriginal accused persons were hunting on public
highways. The defendants in those cases argued that they had a
treaty right, or its equivalent in Mousseau, to hunt on a public
highway because they had a right of access to the highway. The
Supreme Court in Mousseau rejected this argument holding that
hunting is not one of the purposes for which roads are made
available and accessible for use by the public.
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[61] The justice of the peace gpecifically referred to the incom-
patibility of the use made of Greta Road with hunting. He was
also alive to the Badger case. Importantly, in my view, the evi-
dence in this case strongly supports the conclusion that hunting
on Greta Road is visibly incompatible with the use to which the
road has been put for many years. As described above, Greta
Road was a well-established primary haul road used both by
Kimberly Clark employees for Jumbering purposes and the pub-
lie for a wide range of recreational activities. Roadways used by
the public are incompatible with hunting.

[62] Moreover, the incompatibility of the use of Greta Road
was visible to those, such as the appellants, who use the road.
Vehicles use it frequently. It was well maintained and trav-
elled. The appellants knew about the road, the uses to which it
was put and that the Kimberly Clark maps invited the public
to use it.

[63] Finally, in my view, it does not matter that the Crown has
not established who owns the land on which Greta Road is situ-
ate or under what authority Kimberly Clark operates and main-
tains the road. The Supreme Court of Canada in Badger made it
clear that the “visible, incompatible use” test applied to both
Crown land and privately owned lands. Rather than focusing on
ownership, the court considered the compatibility of hunting to
the actual use being made of the land. The court said the follow-
ing, at paras. 65-66:

The “visible, incompatible use” approach, which focuses upen the use
being made of the land, is appropriate and correct. Although it requires that

the particular land use be considered in each case, this standard is neither
unduly vague nor unworkable. . ..

Where lands are privately owned, it must be determined on a cage-by-case
basis whether they are “other lands” to which Indians had a “right of access”
under the Treaty. If the lands are occupied, that is, put to visible use which
is incompatible with hunting, Indians will not have a right of access.
Conversely, if privately owned land is unoccupied and not put to visible use,
Indians, pursuant to Treaty No. 8, will have a right of access in order fo
hunt for food.

[64] In Badger, the court made no mention of considering the
historical ownership of the land but rather emphasized that the
“appropriate and correct” test “focuses upon the use being made
of the land”.

[65] It is important to note that unlike Treaties 4 and 7, Trea-
ties 8 and 9 do not have process clauses. Treaties 4 and 7 ex-
pressly include the concept of delegated Crown grants or rights
that take up tracts given by Her Majesty’s governments:



R.v.JacoB 689

Her Majesty agrees that Her said Indians shall have right to pursue
their avocations of hunting, trapping and fishing through the ftract
surrendered, . . . and saving and excepting such tracts as may be required or
taken up from time to time for settlement, mining or other purposes, under
grant or other right given by Her Mojesty’s said Government.®

(Emphasis added)

[66] In the result, I am of the view that the justice of the peace
_ did not err in concluding that Greta Road constituted lands
taken up within the meaning of Treaty 9.

Issue #3: Were the appellants hunting on Greta Road?

[67] I am satisfied that the only available conclusion on the
record in this case is that both appellants were hunting on Greta
Road.

[68] Tirst, the appellants admitted they were hunting on
Greta Road. The agreed statement of facts at trial stated, “On
the evening of October 8, 1999, the defendants were driving
north on the Greta Road in a van, hunting for moose.”

[69] Moreover, the uncontradicted evidence leads inevitably to
the same conclusion.

[70] The definition of hunting [s. 11in the FWCA is as follows:

“hunting” includes,

(@ lying in wait for, search for, being on a trail of, pursuing, chasing or
shooting at wildlife, whether or not the wildlife is killed, injured, cap-
tured-or harassed, . ..

[71] Clearly, the appellant, Jacob, was hunting on Greta Road
when he shot at the decoy while standing on the road.

[72] More broadly, the actions of both appellants throughout the
time they were on Greta Road constituted hunting. It was the
appellant, Yapput’s, idea to go hunting on Greta Road. The appel-
lants drove north on Greta Road looking for moose. They had a
spotlight and gun in the van to be used if they saw 2 moose. When
they did see the decoy, the driver shone the spotlight from the van
which was on the road and the appellant, Jacob, got out of the
van, and while standing on the road, fired four shots at the decoy.
Those actions constitute hunting under the FWCA.

Issue #4: The effect of Morris

[73] The appellants argue that this court should set aside the
convictions and enter acquittals on the night hunting charge
based on the decision of the Supreme Court of Canada in Morris,

€  See Henderson, at pp. 731-32.
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which held that the prohibition against night hunting in the
British Columbia Wildlife Act, R.S.B.C. 1996, c. 488 did not
apply to the appellants in that case because they had a treaty
right to hunt at night.

[74] I do not accept this argument. The geographic limitations
in the two treaties are significantly different. The North Saanich
Treaty in Morris limited the treaty right to hunt on “unoccupied
lands”. In Morris, the majority of the Supreme Court of Canada
seems to have accepted that the lands upon which the appel-
lants were hunting were “unoccupied lands” within the meaning
of the treaty. There did not appear to be any issue that the
treaty right to hunt at night did not apply to the area where the
appellants in that case were hunting.

[75] As I have concluded above, the “lands taken up” geo-
graphic limitation in Treaty 9 applies to Greta Road where the
appellants were hunting. That conclusion distinguishes this case
from Morris.

VI. Disposition
[76] In the result, I would dismiss the appeals.

Appeal dismissed.

Sa Majesté la Reine c. Jacob et al.”
[Répertorié : R. c. Jacob]

Cour d'appel de U'Ontario, le juge en chef adjoint O'Connor et les Jjuges Mac-
Pherson et Juriansz, Le 27 janvier 2009

Peuples autochtones — Droits de chasse — Défendeurs autochtones dé-
clarés 4 bon droit coupables de chasse nocturne malgré le fait qu’ils
étaient bénéficiaires de droits accordés par le Traité n° 9 et qu’ils chas-
saient dans la zone visée par ce traité — Droit ancestral de pécher et de
chasser accordé par le Traité n°9 faisant Pobjet d’'une exception visant les
« portions de terre qui pourraient étre employées pour la colonisation,
Pindustrie miniére et forestidre, le commerce, etc. » — Défendeurs chas-
sant sur un chemin utilisé par les employés d’une société forestiere et par
le grand public — La chasse sur le chemin est de toute évidence incompa-
tible avec l'utilisation & laquelle ce chemin a été affecté pendant Plusieurs

Version frangaise réalisée par le Centre de traduction et de documentation
jurdigques (CTDJ) & P'Université d’Ottawa.
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and accommodate in the context of a modern compre-
hensive land claims treaty — Treaty provides Aboriginal
right of access for hunting and fishing for subsistence
in their traditional territory — Application by non-
Aboriginal for an agricultural land grant within terri-
tory approved by Crown — Whether Crown had duty 1o
conslt and accommodate Aboriginal peoples — If so,
whether Crown discharged its duty — Constitution Act,
1982, 5. 35.

Crown law — Honour of the Crown -— Duty o con-
sult and accommodate Aboriginal peoples — Whether
Crown has duty to consult and accommodate prior 1o
making decisions that might adversely affect Aboriginal
rights and title claims.

Administrative law — Juditial review — Standard of
review — Whether decision maker had duty to consult
and accommodate — If so, whether decision maker dis-
charged this duty — Lands Act, R.S5.Y. 2002, ¢. 132; Ter-
ritorial Lands {Yukon) Act, 8.Y. 2003, c. 17.

Little Salmon/Carmacks entered into a land claims
agreement with the governments of Canada and the
Yukon Territory in 1997, after 20 years of negotiations.
Under the treaty, Little Salmon/Carmacks members
have a right of access for hunting and fishing for sub-
sistence in their traditional territory, which includes a
parcel of 65 hectares for which P submitted an applica-
tion for an agricultural land grant in November 2001.
The land applied for by P is within the trapline of S,
who is a member of Little Salmon/Carmacks.

Little Salmon/Carmacks disclaim any allegation that
a grant o P would violate the treaty, which itself con-
templates that surrendered land may be taken up from
time to time for other purposes, including agriculture.
Nevertheless, until such taking up occurs, the members
of Little Salmon/Carmacks attach importance to their
ongoing treaty interest in surrendered Crown lands (of
which the 65 acres forms a small part). Little Salmon/
Carmacks contend that in considering the grant to Pthe
territorial government proceeded without proper con-
sultation and without proper regard to relevant First
Nation’s concerns.

The Yukon government’s Land Application Review
Committee (“LARC™) considered P’s application at a

Couronne de consulter et d’'accommoder les Autochtones
dans le contexte d’un traité récent relatif & des revendi-
cations territoriales globales — Traité accordant aux
Autochtones Paccés & leur territoire traditionnel pour y
pratiguer la chasse et la péche de subsistance — Appro-
bation, par la Couronne, d'une demande de concession
de terres agricoles dans ce territoire présentée par un
non-Antochtone — La Couronne avait-elle Pobligation
de consulter et d’'accommoder les Antochtones? — Si
oui, la Couronne s'est-elle acquittée de cette obliga-
tion? — Loi constitutionnelle de 1982, art. 35.

Droit de la Couronne — Honneur de la Couronne —
Obligation de consulter et d'accommoder les Autoch-
tones — La Couronne a-t-elle lobligation de consulter
et d’accommoder les Antochtones avant de prendre des
décisions susceptibles d’avoir des conséquences négati-
ves sur leurs revendications de titre et de droits?

Droit administratif — Contréle judiciaire — Norme
de controle — Le décideur avait-il Uobligation de consul-
ter et d’accommoder les Autochtones? — Si oui, s’est-il
acquitté de ceite obligation? — Loi sur les terres, L.R.Y.
2002, ch, 132; Loi du Yukon sur les terres territoriales,
L.Y. 2003, ch. 17.

En 1997, aprds 20 ans de négociations, la Premigre
nation Little Salmon/Carmacks a conclu avec les gou-
vernements du Canada et du Territoire du Yukon un
accord sur les revendications territoriales. Aux termes
du traité, les membres de la premiére nation possédent,
3 des fins de chasse et de péche de subsistance, un droit
d'aceds A leur territoire traditionnel qui englobe’ une
parcelle de 65 hectares a Fégard de laguelle P a fait une
demande de concession de erres agricoles en novembre
2001. La parcelle visée par la demande de P se trouve
dans le territoire de piégeage de S, un membre de la
premiére nation.

La premiére nation rejette toute allégation que la
concession d'une parcelle 4 P violerait le traiié, qui pré-
voit lui-méme que des terres cédées peuvent i l'occa-
sion &tre prises 4 d’autres fins, notamment & des fins
agricoles. Mais jusqu’a ce que des terres aient été ainsi
prises, les membres de la premidre nation accordent de
I'importance 2 I'intérét qu'ils conservent sur les terres
cédées a la Couronne (dont les 65 hectares forment une
petite partie). La premiere nation soutient qu'en exami-
nant la demande de concession de P, le gouvernement
territorial a agi sans tenir la consultation requise et sans
prendre en compte les préoccupations pertinentes dela
premiére nation.

Le Comité dexamen des demandes d’aliénation
de terres (« CEDAT ») du gouvernement du Yukon a
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meeting to which it invited Little Salmon/Carmacks.
The latter submitted a letter of opposition to P’s appli-
cation prior to the meeting, but did not attend. At the
meeting, LARC recommended approval of the appli-
cation and, in October 2004, the Director, Agriculture
Branch, Yukon Department of Energy, Mines and
Resources, approved it. Little Salmon/Carmacks
appealed the decision to the Assistant Deputy Minister,
who rejected its review request. On judicial review,
however, the Director’s decision was quashed and set
aside. The chambers judge held that the Yukon failed to
comply with the duty to consult and accommeodate. The
Court of Appeal allowed the Yukon's appeal.

Held: The appeal and cross-appeal should be dis-
missed.

Per McLachlin C.J. and Binnie, Fish, Abella,
Charron, Rothstein and Cromweli JJ.: When a modern
land claim treaty has been concluded, the first step is to
look at its provisions and try to determine the parties’
respective obligations, and whether there is some form
of consultation provided for in the treaty itself. While
consultation may be shaped by agreement of the parties,
the Crown cannot contract out of its duty of honourable
dealing with Aboriginal people — it is a doctrine that
applies independently of the intention of the parties as
expressed or implied in the treaty itself.

In this case, a continuing duty to consult existed.
Members of Little Saimon/Carmacks possessed an
express treaty right to hunt and fish for subsistence on
their traditional lands, now surrendered and classified
as Crown lands. While the Treaty did not prevent the
government from making land grants out of the Crown’s
holdings, and indeed it contemplated such an eventu-
ality, it was obvious that such grants might adversely
affect the traditional economic and cultural activities of
Little Salmon/Carmacks, and the Yukon was required
to consult with Little Salmon/Carmacks to determine
the nature and exient of such adverse effects.

The treaty itself set out the elements the parties
regarded as an appropriate level of consuliation (where
the treaty requires consultation) including proper notice
of a matter to be decided in sufficient form and detail
to atlow that party to prepare its view on the matter;
a reasonable period of time in which the party to be
consulted may prepare its views on the matter, and an
opportunity to present such views io the party obliged

examiné la demande de P lors d’une réunion & laquelle
étaient invités les représentants de la premiére nation.
Cette derniére ne s’est pas fait représenter  la réunion
mais avait présenté une lettre d’opposition 2 la demande
de P. A la réunion, le CEDAT a recommandé 1'appro-
bation de la demande, et le directeur de la Direction
de Pagriculture du ministére de 'Energie, des Mines et
des Ressources du Yukon I'a approuvée au mois d’octo-
bre 2004, 1.a premiére nation a fait appel de la décision
auprés du sous-ministre adjoint, qui a rejeté la demande
de révision. A T'issue du contrdle judiciaire toutefois, la
décision du directeur a été annulée. Le juge siégeant en
cabinet a conclu que le Yukon n’avait pas respecté son
obligation de consulter et d’accommoder. La Cour d’ap-
pel a accueilli I'appel du Yukon.

Arrét: Le pourvei et le pourvol incident sont reje-
tés.

La juge en chef McLachlin et les juges Binnie, Fish,
Abella, Charron, Rothstein et- Cromwell : Lorsqu'un
traité récent relatif aux revendications territoriales a été
conclu, la premiére étape consiste 3 en examiner les dis-
positions et i tenter de déterminer les obligations respec-
tives des parties et existence, dans le traité lui-méme,
d’une forme quelconque de consultation. Les parties
peuvent s'entendre sur les modalités de 1a consultation,
mais la Couronne ne peut se soustraire 3 son obliga-
tion de traiter honorablement avec les Autochtones — il
s’agit d’une doctrine qui s’applique indépendamment de
I'intention des parties, que celte intention soit expresse
ou implicite dans le traité lui-méme.

En l'espice, l'obligation de consulter était perma-
nente. Les membres de la premiére nation possédaient
un droit, prévu expressément au traité, de pratiquer
la chasse et la péche de subsistance sur leur territoire
traditionnel qui a maintenant été cédé et est considéré
comme des terres de la Couronne. Méme si le traité
n’empéchait pas le gouvernement de concéder des
terres de la Couronne, cette possibilité y était méme
prévue, il était évident que cela risquait davoir des
conséquences négatives sur les activités économiques
et culturelles traditionnelles de la premigre nation, et
le Yukon était tenu de consulter cette dernidre afin de
déterminer la nature et I’étendue de ces conséquences
négatives.

Le traité lui-méme précise les éléments considérés
par les parties comme constituant une consultation
appropriée (lorsquune consultation est nécessaire). Ces
¢léments comprennent un avis suffisamment détaillé
concernant la question 2 trancher afin de permettre 3 la
partie consultée de préparer sa position sur la question,
un délai suffisant pour permettre i la partie devant étre
consuliée de préparer sa position sur la question ainsi
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to consult; and full and fair consideration by the party
obliged to consult of any views presented.

The actual treaty provisions themselves did not
govern the process for agricultural grants at the time,
However, given the existence of the treaty surrender
and the legislation in place to implement it, and the
decision of the parties rot to incorporate a more elabo-
rate consultation process in the Treaty itself, the scope
of the duiy of consultation in this situation was at the
lower end of the spectrum,

Accordingly, the Director was required, as a matter
of compliance with the legal duty to consult based on
the honour of the Crown, to be informed about and con-
sider the nature and severity of any adverse impact of
the proposed grant before he made a decision to deter-
mine (amongst other things) whether accommadation
was necessary or appropriate. The purpose of consul-
tation was not to re-open the Treaty or to re-negotiate
the availability of the lands for an agricultural grant.
Such availability was already established in the Treaty.
Consultation was required to help manage the impor-
tant ongoing relationship between the government and
the Aboriginal community in a way that upheld the
honour of the Crown and promoted the objective of rec-
onciliation.

In this case, the duty of consultation was discharged.
Little Salmon/Carmacks acknowledges that it received
appropriate notice and information. The Little Salmon/
Carmacks objections were made in writing and they
were dealt with at a meeting at which Little Saimon/
Carmacks was entitled to be present (but failed to
attend). Both Little Saimon/Carmacks’ objections and
the response of those who attended the meeting were
before the Director when, in the exercise of his dele-
gated authority, he approved P’s application. Neither the
honour of the Crown nor the duty to consult required
more.

Nor was there any breach of procedural fairness.
While procedural fairness is a flexible concept, and
takes into account the Aboriginal dimensions of the
decision facing the Director, it is nevertheless a doc-
trine that applies as a matter of administrative law to
regulate relations between the government decision
makers and all residents of the Yukon, Aboriginal as
well as non-Aboriginal.

While the Yukon had a duty to consult, there
was no further duty of accommodation on the
facts of this case. Nothing in the treaty itself or in

que P’occasion de présenter cette position & la partie
obligée de tenir la consultation, et un examen complet
et &guitable de toutes les positions présentées, par la
partie obligée de tenir la consultation.

Le processus de concession de terres 3 des fins agri-
coles m'était pas régi & I'époque par les dispositions
elles-mémes du traité. Cependant, étant donné I’exis-
tence de la cession opérée par le traité et les textes 1égis-
latifs adoptés en vue de la mise en ceuvre de celui-ci,
ainsi que la décision des parties de ne pas incorporer
dans le traité lui-méme un processus de consultation
plus élaboré, la portée de I'obligation de consultation
dans une telle situation se situait au bas du continuum.

Par conséquent, le directeur était tenu, pour se
conformer 3 labligation juridique de consulter fondée
sur I'honneur de la Couronne, d’étre informé de la
nature et de la gravité de toute incidence négative de la
concession projetée et d’en tenir compte avant de pren-
dre une décision, pour déterminer (entre autres choses)
si des accommodements étaient nécessaires ou appro-
priés. La consultation n'avait pas pour objet de rouvrir
le traité ou de renégocier 1a possibilité de concéder les
terres & des fins agricoles. Cette possibilité était déja
prévue au traité, La consultation était requise afin de
faciliter 1a gestion de la relation importante entre le
gouvernement et la communauté autochtone en confor-
mité avec la préservation de ’honneur de la Couronne
et la réalisation de I'objectif de réconciliation.

En l’espéce, I'obligation de consultation a été res-
pectée. La premidre nation reconnait avoir regu un
avis suffisant et information wtile. Elle a communi-
qué ses objections par écrit, et celles-ci ont été étudiées
lors d’'une réunion & laquelle la premiére nation avait
le droit d’assister (mais 2 laquelle elle ne s'est pas fait
représenter). Le directeur avait pris connaissance des
objections de la premiére nation et de la réponse four-
nie par les personnes présentes 3 la réunion lorsque,
dans Pexercice de son pouvoir délégué, il a approuvé la
demande de P. L’honneur de 1a Couronne et Pobligation
de consultation nexigeaient rien de plus.

1l n’y a eu non pius aucun manguement i 'équité pro-
cédurale. Si I'équité procédurale est une notion souple
el prend en compte les aspects qui, dans la décision
que doit prendre le directeur, touchent directement les
Autochtones, il n’en demeure pas moins que ceite doctrine
s'applique en droit administratif pour encadrer les rela-
tions entre les décideurs gouvernementaux ct tous les habi-
tants du Yukon, Autochtones comme non-Autochtones,

Si le Yukon avait une obligation de consultation,
les faits de ’espéce ne donnent lieu & aucune autre
obligation d’accommodement. Le traité lui-méme ou
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the surrounding circumsiances gave rise to such a
requirement.

In exercising his discretion in this case, as in all
others, the Director was required to respect legal and
constitutional limits, The constitutional limits included
the honour of the Crown and its supporting doctrine
of the duty to consult. The standard of review in that
respect, including the adequacy of the consultation, is
correctness. Within the lmits established by the law
and the Constitution, however, the Director’s decision
should be reviewed on a standard of reasonableness.

In this case, the Director did not err in law in con-
cluding that the level of consultation that had taken
place was adequate. The advice the Director received
from his officials after consultation is that the impact of
the grant of 65 hectares would not be significant. There
is no evidence that he failed to give full and fair consid-
eration to the concerns of Little Salmon/Carmacks. The
material filed by the parties on the judicial review appli-
cation does not demonstrate any palpable error of fact
in his conclusion. Whether or not a court would have
reached a different conclusion is not relevant. The deci-
sion to approve or not to approve the grant was given
by the legislature to the Minister who, in the usual way,
delegated the authority to the Director. His disposition
was reasonable in the circumstances.

Per LeBel and Deschamps JJ.: Whereas past cases
have concerned unilateral actions by the Crown that trig-
gered a duty to consult for which the terms had not been
negotiated, in the case at bar, the parties have moved
on to another stage. Formal consultation processes are
now a permanent feature of treaty law, and the Little
Salmon/Carmacks Final Agreement affords just one
example of this. To give full effect to the provisions of
a treaty such as the Final Agreement is to renounce a
paternalistic approach to relations with Aboriginal peo-
ples. It is a way to recognize that Aboriginal peoples
have full legal capacity. To disregard the provisions
of such a treaty can only encourage litigation, hinder
future negotiations and threaten the ultimate objective
of reconciliation.

To allow one party to renege unilaterally on its con-
stitutional undertaking by superimposing further rights
and obligations relating to matters already provided
for in the treaty could result in a paternalistic legal
contempt, compromise the national treaty negotiation

Pensemble des circonstances ne donnent en aucun cas
ouverture & une telle obligation,

Dans l'exercice de son pouvoir discrétionnaire dans
ce cas, comme dans tous les autres cas, le directeur
devait respecter des limites légales et constitutionnel-
les. Les limites constitutionnelles incluaient I"honneur
de la Couronne et le principe de I'obligation de consul-
ter qui 'appuie, La norme de contrdle a cet égard, ¥y
compris 4 I'égard du caractére adéquat de la consulta-
tion, est celle de la décision correcte. Dans les limites
établies par le droit et la Constitution, toutefois, la déci-
sion du directeur doit &tre examinée selon la norme de
la raisonnabilité.

En l'espace, le directeur n'a pas commis d’erreur
de droit en concluant que la consultation menée était
adéquate. Selon P'avis recu de ses fonctionnaires par
le directeur aprés la consultation, les incidences de
la concession de 65 hectares de terres ne seraient pas
importantes. Rien n’indique que les préoccupations de
la premiére nation n’ont pas fait 'objet d’'un examen
complet et équitable de sa part. Les documents déposés
par les parties lors de la demande de contréle judiciaire
ne révélent l'existence d’aucune erreur de fait manifeste
dans sa conclusion. Le fait quun tribunal judiciaire
aurait éventuellement pu arriver 3 une conclusion diffé-
rente n'est pas pertinent. La décision d’approuver ou de
ne pas approuver la concession de la parcelle de terre a
gté confiée par I'assemblée législative au ministre qui,
de la fagon habituelle, a délégué ce pouvoir au direc-
teur. La décision prise par ce dernier était raisonnable
dans les circonstances.

Les juges LeBel et Deschamps: Si, jusquici, les
litiges ont mis en cause une action unilatérale de la
Courcnne qui déclenchait une obligation de consulter
dont les modalités n'avaient pas été négociées, le présent
dossier indique que les parties sont maintenant passées
3 une autre étape. Les processus formels de consulta-
tion font maintenant résolument partie de 'univers juri-
digue des traités. LEntente définitive de Little Saimon/
Carmacks n’en est qu'un exemple. Donner leur plein effet
aux stipulations d’un traité comme I'Entente définitive
c'est renoncer A toute approche paternaliste A I'égard des
peuples autochtones. Il s’agit d’une fagon de reconnaitre
leur pleine capacité juridique. Méconnaitre les stipula-
tions d’un tel traité ne peut quwencourager le recours aux
tribunaux, nuire aux négociations futures et compromet~
tre Ia réalisation de l'objectif ultime de réconciliation.

Permettre 3 une partie de revenir unilatéralement
sur son engagement constitutionnel en y superposant
des droits et obligations additionnels portant sur des
matires déja prévues au traité risque de se traduire par
un mépris juridique paternaliste, de compromettre le
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process and frustrate the ultimate objective of reconcil-
iation, This is the danger of what seems to be an unfor-
tunate attempt to take the constitutiona] principle of the
honour of the Crown hostage together with the princi-
ple of the duty to consult Aboriginal peoples that flows
from it,

In concluding a treaty, the Crown does not act dis-
honourably in agreeing with an Aboriginal community
on an elaborate framework involving various forms of
consultation with respect to the exercise of that commu-
nity’s rights. Nor does the Crown act dishonourably if it
requires the Aboriginal party to agree that no parallel
mechanism relating to a matter covered by the treaty
will enable that party to renege on iis undertakings.
Legal certainty is the primary objective of all parties to
a comprehensive land claim agreement.

Legal certainty cannot be attained if one of the par-
ties to a treaty can unilaterally renege on its undertak-
ings with respect to a matter provided for in the treaty
where there is no provision for its doing 5o in the treaty.
This does not rule out the possibility of there being
matters not covered by a treaty with respect to which
the Aboriginal party has not surrendered possible
Aboriginal rights. Nor does legal certainty imply that
an equitablé review mechanism cannot be provided for
in a treaty.

Thus, it should be obvious that the best way for a
court to contribute to ensuring that a treaty fosters a
positive long relationship between Aboriginal and non-
Aboriginal communities consists in ensuring that the
parties cannot unilaterally renege on their undertak-
ings. And once legal certainty has been pursued as a
common objective at the negotiation stage, it cannot
become a one-way proposition at the stage of imple-
mentation of the treaty. On the contrary, certainty with
respect to one party’s rights implies that the party in
question must discharge its obligations and respect the
other party’s rights. Having laboured so hard, in their
common interest, to substitute a well-defined legal
system for an uncertain normative system, both the
Aboriginal party and the Crown party have an interest
in seeing their efforts bear fruit.

It is in fact because the agreement in issue does
provide that the Aboriginal party has a right to vari-
ous forms of consultation with respect to the rights
the Crown wishes to exercise in this case that rights
and obligations foreign to the mechanism provided for
in the treaty must not be superimposed on it, and not
simply because this is a “modern” treaty constituting a
land claims agreement.

processus national de négociation de traités et de nuire
A la poursuite de l'objectif ultime de réconciliation.
Voili le péril auguel nous expose ce qui semble Stre une
malheureuse prise en otage du principe constitutionnel
d’honneur de la Couronne et du principe en découlant,
I'cbligation de consulter les Autochtones.

Dans le cadre de la conclusion d’un traité, il n’y a rien
de déshonorant pour la Couronne 3 s’entendre avec une
communauté autochtone sur un régime détaillé et multi-
forme de consultation relative 4 Pexercice des droits de
cette communauté, H o’y a rien non plus de déshonorant
de la part de 1a Couronne 2 exiger de la partie autochtone
quaucun régime paralidle relatif & une matidre prévue
au traité ne permetie 2 celle-ci de revenir sur ses enga-
gements. En eifet, la sécurité juridique est 'objectif pre-
mier de toutes les parties & un accord portant réglement
de revendication territoriale globale,

11 ne saurait y avoir de sécurité juridique si une des
parties & un traité pouvait — unilatéralement et sans que
cela ne soit prévu au traité — revenir sur ses engage-
ments i 'égard d’une matiére prévue A ce traité. Cela ne
veut pas dire qu'il ne peut pas exister de matiéres dont les
partics n’auront pas traité et 4 'égard desquelles la partie
autochtone pourra ne pas avoir renoncé a d'éventuels
droits ancestraux. La sécurité juridigue n'exclut pas non
plus la possibilité de prévoir, dans un traité, un méca-
nisme équitabie de réexamen.

En ce sens, il devrait étre évident que la meilleure
fagon pour les tribunaux de contribuer i ce qu'un traité
favorise une longue relation positive entre parties autoch-
tone et éiatique consiste & s’assurer que les parties ne
puissent revenir unilatéralement sur leurs engagements.
Et il se trouve que, en aval de sa poursuite en tant qu'ob-
jectif partagé 3 'étape de la négociation, la sécurité juri-
dique ne saurait, 4 'étape de la mise en ceuvre d’un traité,
opérer 4 sens unigue. Au contraire, la sécurité des droits
d'une partie implique nécessairement que celle-ci sac-
quitte de ses obligations et respecte les droits de Pautre
partie. $'étant toutes deux échinées, dans leur intérét
comimun, & substituer un systéme juridique précis 4 un
régime normatif incertain, la partie autochtone et la
partie étatique ont toutes deux intérét & ce que leur ceuvre
produise ses effets.

En l'espéce, ¢’est justement parce que I'accord en
cause traite bel et bien des différentes formes de consul-
tation auxquelles a droit la partie gutochtone concer-
nant les droits que la Couronne veut exercer qu'il faut
se garder de superposer A ce régime des droits et obliga-
tions qui lui sont étrangers, et non pas simplement parce
qu’il s’agit d’un traité « moderne » constituant un accord
portant réglement de revendications territoriales.

Y
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Even when the treaty in issue is a land claims agree-
ment, the Court must first identify the common intention
of the parties and then decide whether the commen law
constitutional duty to consult applies to the Aboriginal
party. Therefore, where there is a treaty, the common
law duty to consult will apply only if the parties to the
treaty have failed to address the issue of consultation.

The consultation that must take place if a right of the
Aboriginal party is impaired will consist in either: (1)
the measures provided for in the treaty in this regard;
or (2) if no such measures are provided for in the treaty,
the consultation required under the common law frame-
work.

Where a treaty provides for a mechanism for con-
sultation, what it does is to override the' common law
duty to consult Aboriginal peoples; it does not affect
the general administrative law principle of procedural
fairness, which may give rise to a duty to consult rights
holders individually.

The courts are not blind to omissions, or gaps left in
the treaty, by the parties with respect to consultation,
and the common law duty to consult could always be
applied to {ill such a gap. But no such gap can be found
in this case.

These general considerations alone would form a
sufficient basis for dismissing the appeal.

But the provisions of the Final Agreement also con-
firm this conclusion. The Final Agreement includes gen-
eral and interpretive provisions that are reproduced from
the Umbrelia Agreement. More precisely, this frame-
work was first developed by the parties to the Umbrella
Agreement, and was then incorporated by the parties
into the various final agreements concluded under the
Umbrella Agreement. Where there is any inconsistency
or conflict, the rules of this framework prevail over the
common law principles on the interpretation of treaties
between governments and Aboriginal peoples.

These general and interpretive provisions also estab-
lish certain rules with respect to the relationships of
the Umbrella Agreement and any final agreement con-
cluded under it, not only the relationship between them,
but also that with the law in general. These rules can be
summarized in the principle that the Final Agreement
prevails over any other non-constitutional legal rule,
subject to the requirement that its provisions not be
so construed as to affect the rights of “Yukon Indian
people” as Canadian citizens and their entitlement to

Méme lorsque le traité en cause est un accord por-
tant réglement de revendications territoriales, la Cour
doit d’abord dégager l'intention commune des parties,
elle se prononcera ensuite sur Papplication, 4 la partie
autochtone, du régime jurisprudentiel relatif 4 'obliga-
tion constitutionnelle de consultation. Par conséquent,
en présence d’un traité, Pobligation jurisprudenticlle de
consultation ne s’appliquera qu'en cas d’omission des
parties au traité d’avoir prévu cette matidre.

La consultation requise lorsqu’il y a atteinte 4 un droit
des Autochtones comportera : (1) soit les mesures pré-
vues par le traité & cet égard; (2) soit, & défaut de telles
mesures dans le traité, un degré de consultation que le
régime jurisprudentiel établit.

Lorsquun traité établit des mesures de consulta-
tion, ce que le traité a pour effet d*écarter dans un tel
cas est bien l'obligation jurisprudentielle de consulta-
tion des peuples autochtones, non pas toute obligation de
consulter individuellement le titulaire d’un droit pouvant
découler du principe général du droit administratif quest
'équité procédurale.

Les tribunaux ne sont pas aveugles aux omissions ou
lacunes des parties au fraité en matiére de consultation
et l'obligation jurisprudentielle de consultation pourrait
toujours s’appliquer pour combler cette lacune. Mais
aucune lacune de ce genre ne peut &tre constatée dans la
présente affaire.

Il serait possible, sur la seule base de ces considéra-
tions d’ordre général, de rejeter Pappel principal.

Cependant, les dispositions de 'Entente définitive
confirment elles aussi cette conclusion. UEntente défini-
tive comporte des dispositions générales et interprétatives
qui ont été reprises de I’Accord-cadre. Plus exactement,
ce régime a d’abord été élaboré par les parties & PAccord-
cadre, puis. repris par les parties aux différentes enten-
tes définitives conclues conformément aux stipulations
de cet accord, Advenant toute incompatibilité, ce régime
Pemporte sur les principes dégagés par la jurisprudence
en matiére d’interprétation de traités conclus par les gou-
vernements et les peuples autochtones.

Ces dispositions interprétatives et générales posent
anssi certaines normes relatives aux rapports qu'entre-
tiennent ’Accord-cadre et ioute entente définitive conclue
conformément A ses stipulations, non seulement entre
eux, mais avec le reste du droit également. Ces normes
peuvent &tre résumées par le principe selon lequel I’En-
tente définitive 'emporte sur toute autre régle de droit
infraconstitutionnel, sous réserve du fait que ses dispo-
sitions ne doivent pas étre interprétées d’une maniére
portant atteinte aux droits des Indiens du Yukon en tant
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all the rights, benefits and protections of other citi-
zens. In short, therefore, with certain exceptions, the
treaty overrides Aboriginal rights related to the matters
to which it applies, and in cases of conflict or incon-
sistency, it prevails over all other non-constitutional
law.

Regarding the relationship between the treaty in issue
and the rest of our constitutional law other than the case
law on Aberiginal rights, such a treaty clearly cannot
on its own amend the Constitution of Canada. In other
words, the Final Agreement contains no provisions that
affect the general principle that the common law duty
to consult will apply only where the parties have failed
to address the issue of consultation. This wiil depend
on whether the parties have come {o an agreement on
this issue, and if they have, the treaty will — unless, of
course, the treaty itself provides otherwise — override
the application to the parties of any parallel framework,
including the common law framework.

In this case, the parties included provisions in the
treaty that deal with consultation on the very guestion
of the Crown’s right to transfer Crown land upon an
application like the one made by P.

P’s application constituted a project to which the
assessment process provided for in Chapter 12 of the
Final Agreement applied. Although that process had
not yet been implemented, Chapter 12, including the
transitional legal rules it contains, had been. Under
those rules, any existing development assessment pro-
cess would remain applicable. The requirements of
the processes in question included not only consulta-
tion with the First Nation concerned, but also its par-
ticipation in the assessment of the project. Any such
participation would involve a more extensive consulta-
tion than wéuld be required by the common law duty in
that regard. Therefore, nothing in this case can justify
resorting to a duty other than the one provided for in the
Final Agreement,

Moreover, the provisions of Chapter 16 on fish and
wildlife management establish a framework under
which the First Nations are generally invited to partici-
pate in the management of those resources at the pre-
decision stage. In particular, the invitation they receive
to propose fish and wildlife management plans can be
regarded as consultation.

The territorial government's conduct raises ques-
tions in some respects. In particular, there is the fact
that the Director did not notify the First Nation of
his decision of October 18, 2004 until July 27, 2005,

que citoyens canadiens ni & leur droit de jouir de tous
les droits, avantages et protections reconnus aux autres
citoyens. En somme, donc, sauf exception le traité se
substitue aux droits ancestraux relativement aux matiéres
dont il dispose et il a préséance, en cas d’incompatibilité,
sur le reste du droit infraconstitutionnel.

En ce qui a trait 4 la relation entre le traité en cause
et le reste de notre droit constitutionnel au-deld du
seul régime jurisprudentiel des droits ancestraux, un
tel traité ne saurait évidemment 4 lui seut modifier la
Constitution du Canada. Autrement dit, I'Entente défi-
nitive ne contient pas de dispositions qui auraient une
incidence sur le principe général selon lequel Pobliga-
tion de consultation de régime jurisprudentiel ne s’appli-
quera qu'en cas d'omission des parties au traité d’avoir
prévu cette matiére. En effet, tout dépendra de ce que
les parties auront ou non convenu sur la question, auquel
cas le traité, sauf bien sOr renvoi A l'effet contraire dans
celui-ci, aura écarté lapplication entre les parties de tout
régime paralidle, y compris le régime jurisprudentiel.

En Pespice, les parties ont prévu, dans le traité des
dispositions concernant la consultation sur la question
précise du droit de 1a Couronne de céder de ses terres 2
la suite d’une demande comme celle de P.

La demande de P constituait un projet soumis au pro-
cessus d’évaluation prévu au chapitre 12 de I'Entente
définitive. Ce processus n’avait pas été mis en couvre,
mais le chapitre 12 l'avait été, y compris les régles de
droit provisoire y figurant. En vertu de ces régles, tout
processus existant d'évaluation des activités de dévelop-
pement demeurait en vigueur. Ces processus prévoyaient
noi seulement la consultation de la nation autochtone
concernée, mais aussi sa participation a Iévaluation du
projet. Une telle participation impliquait un niveau de
consultation supérieur & celui qui aurait été fond€ sur
'obligation faite par la jurisprudence 3 cet égard. En
conséquence, rien, en l'espéce, ne saurait justifier le
recours i une obligation externe i celle prévue par I'En-
tente définitive.

De plus, les dispositions du chapitre 16 qui concernent
la gestion des ressources halieutiques et fauniques ins-
taurent un régime par lequel les premiéres nations sont
généralement invitées & participer 3 la gestion de ces res-
sources sur une base prédécisionnelle. Notamment, I'in-
vitation qui leur est faite de proposer des plans de gestion
des ressources halieutiques et faunigues peut étre consi-
dérée comme une consultation.

A certains égards, la conduite des autorités territo-
riales souléve des interrogations. C’est notamment le
cas en ce qui a trait au fait que le directeur n'a signifié
que le 27 juiller 2005 3 la premiére nation sa décision
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Under s. 81(1) of the Yukon Environmental and Socio-
economic Assessment Act, S.C. 2003, c. 7 (“YESAA"),
the “designated office” and, if applicable, the execu-
tive committee of the Yukon Development Assessment
Board would have been entitled to receive copies of
that decision and, one can only assume, to receive them
within a reasonable time. Here, the functional equiv-
alent of the designated office is the Land Application
Review Committee (“LARC”). Even if representatives
of the First Nation did not attend the August 13, 2004
meeting, it would be expected that the Director would
inform that First Nation of his decision within a reason-
able time. Nonetheless, the time elapsed after the deci-
sion did not affect the quality of the prior consultation,

The territorial government’s decision to proceed
with P's application at the “prescreening” stage despite
the requirement of consultation in the context of the
First Nation’s fish and wildlife management plan was
not an exemplary practice either. However, the First
Nation did not express concern about this in its letter of
July 27, 2004 to Yukon’s Lands Branch. And as can be
seen from the minutes of the August 13, 2004 meeting,
the concerns of the First Nation with respect to resource
conservation were taken into consideration. Also, the
required consultation in the context of the fish and
wildlife management plan was far more limited than
the consultation to which the First Nation was entitled
in participating in LARC, which was responsible for
assessing the specific project in issue in this appeal.
Finally, the First Nation, the renewable resources coun-
cil and the Minister had not agreed on a provisional
suspension of the processing of applications for land in
the area in question.

Despite these aspects of the handling of P’s applica-
tion that are open to criticism, it can be seen from the
facts as a whole that the respondents received what they
were entitled o receive from the appellants where con-
sultation as a First Nation is concerned. In fact, in some
respects they were consulted to an even greater extent
than they would have been under the YESAA.

The only right the First Nation would have had under
the YESAA was to be heard by the assessment district
office as a stakeholder. That consultation would have
been minimal, whereas the First Nation was invited to
participate directly in the assessment of P’s application
as a member of LARC.

du 18 octobre 2004. En vertu du par, 81{1) de la Loi
sur P'évaluation environnementale et socioéconomigue
au Yukon, L.C. 2003, ch. 7, (« LEESY »), le « bureau
désigné » et, le cas échéant, le comité de direction de
la Commission d’évaluation des activités de développe-
ment du Yukon auraient eu droit de recevoir une copie
de cette décision, et ce, on peut le supposer, 4 'intérieur
d’un délai raisonnable, L’éguivalent fonctionnel du
bureau désigné est ici le Comité d’examen des deman-
des d'aliénation de terres (« CEDAT »). Méme si les
représentants de Ia premiére nation ne se sont pas pré-
sentés a la réunion du 13 aofit 2004, on se serait attendu
4 ce que le directeur informe cette premiére nation de
sa décision dans un délai raisonnable, Ce délai, survenu
aprés la décision, n’a cependant pas affecté la qualité de
la consultation préalable.

La décision qu’a prise 'administration territoriale,
au terme de Pexamen préalable, de poursuivre le traite-
ment de la demande de P malgré la consultation qui avait
cours dans le cadre du plan de gestion des ressources
halieutiques et fauniques de la premiére nation n’est pas
davantage un exemple de bonne pratique. Cependant,
la premiére nation n’a pas exprimé cette préoccupation
dans sa lettre du 27 juillet 2004 & 1a Direction des Terres
du Yukon. De plus, comme le démontre le procés-verbal
de la réunion du 13 aofit 2004, les préoccupations de
la premiére nation concernant la conservation des res-
sources ont été prises en considération. Au surplus, la
consultation qui avait cours dans le cadre du plan de
gestion des ressources halieutiques et fauniques était
beaucoup plus limitée que celle a laquelle donnait droit
la participation de la premiére nation au CEDAT qui
était chargé d’évaluer le projet spécifique faisant Pobjet
du présent pourvoi. De surcroit, la premigre nation, le
conseil des ressources renouvelables et le ministre ne
s’étaient pas entendus sur la suspension provisoire du
traitement de toute demande d’aliénation de terres dans
la région visée.

Au-dela de ces aspects critiquables du cheminement
de la demande de P, l'ensemble des faits révele que les
intimés ont regu des appelants ce A quoi ils avaient droit
de la part de ceux-ci en matigre de consultation 2 titre de
premiére nation, En réalité, ils ont méme obtenu i cer-
tains égards davantage que ce que leur aurait procuré la
LEESY.

Le seul droit quaurait obtenu la premiére nation en
vertu de la LEESY est celui d’étre entendue A titre de
personne intéressée par le bureau de circonscription. 11
s'agissait 13 d'une consultation minimale, alors que la
premiére nation a été invitée a participer directement, 3
titre d’évaluateur membre du CEDAT, 4 I'évaluation de la
demande de P.
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It is true that the First Nation’s representatives did not
attend the August 13, 2004 meeting. They did not notify
the other members of LARC that they would be absent
and did not request that the meeting be adjourned, but
they had already submitted comments in a letter.

Thus, the process that led to the October 18, 2004
decision on P’s application was consistent with the
transitional law provisions of Chapter 12 of the Final
Agreement. There is no legal basis for finding that the
Crown breached its duty to consult.
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D. The Role and Function of the LSCFN Treaty

[49] The territorial government and the 1.SCFN
have very different views on this point. This differ-
ence lies at the heart of their opposing arguments
on the appeal.

[50] The territorial government regards the role
" of the LSCFN Treaty as having nailed down and
forever settled the rights and obligations of the
First Nation community as Aboriginal people. The
treaty recognized and affirmed the Aboriginal
rights surrendered in the land claim. From 1997
onwards, the rights of the Aboriginal communities
of the LSCFN, in the government’s view, were lim-
ited to the treaty. To put the government’s position
simplistically, what the First Nations negotiated as
terms of the treaty is what they get. Period.

[51] The LSCEN, on the other hand, considers as
applicable to the Yukon what was said by the Court
in Mikisew Cree, at para. 54:

Treaty making is an important stage in the long process
of reconciliation, but it is only a stage. What occurred at
Fort Chipewyan in 1899 was not the complete discharge
of the duty arising from the honour of the Crown, but a
rededication of it.

And so it is, according to the First Nation, with
the treaty-making process in the Yukon that led in
1997 to the ratification of the LSCEN Treaty.

[52] I agree with the territorial government that
the LSCFN Treaty is a major advance over what
happened in Fort Chipewyan in 1899, both in the
modern treaty’s scope and comprehensiveness, and
in the fairness of the procedure that led up to it. The
eight pages of generalities in Treaty No. 8§ in 1899
is not the equivalent of the 435 pages of the LSCFN
Treaty almost a century later. The LSCEN Treaty
provides a solid foundation for reconciliation, and
the territorial government is quite correct that the
LSCFN Treaty should not simply set the stage for
further negotiations from ground zero. Ner is that

D. Lerdle et la fonction du traité PNLSC

[49] Le gouvernement territorial et la PNLSC ont
des points de vue trés différents sur cette question.
Cette divergence d’opinion se retrouve au centre
méme des arguments opposés qu'ils ont invoqués
dans le cadre du pourvoi,

[50] Pour le gouvernement territorial, le traité
PNLSC a fixé de facon définitive les droits et les
obligations de la premiére nation en tant que peuple
autochtone. Le traité a reconnu et confirmé les
droits ancestraux cédés dans le cadre de la reven-
dication territoriale. A partir de 1997, les droits des
communautés autochtones de la PNLSC, sclon Ie
gouvernement, ont €ié limités 4 ce qui est prévu par
le traité. Pour exprimer en termes simplistes la posi-
tion du gouvernement, les premiéres nations obtien-
nent ce qu'elles ont négocié comme termes des trai-
tés, un point c’est tout.

[51] La PNLSC, pour sa part, juge applicable an
Yukon ce que la Cour a écrit dans Premiére nation
crie Mikisew, par. 54 .

La conclusion de traités est une étape importante du
long processus de réconciliation, mais ce nest qu'une
étape. Ce qui s’est passé & Fort Chipewyan en 1899 ne
constituait pas un accomplissement parfait de I'obliga-
tion découlant de I’honneur de la Couronne, mais une
réitération de celui-ci.

Il en va de méme, selon la premiére nation, du pro-
cessus de conclusion de traités relatifs an Yukon
qui a conduit en 1997 A la ratification du traité
PNLSC.

[52] Jesuis d’accord avec le gouvernement territo-
rial lorsqu’il dit que le traité PNLSC marque un pro-
grés majeur par rapport a ce qui s’est produit 4 Fort
Chipewyan en 1899, tant pour la portée et le carac-
tére global du traité récent que pour la justesse de la
procédure qui y a mené. Les huit pages de considé-
rations générales du Traité n® 8 de 1899 ne peuvent
€quivaloir aux 435 pages du traité PNLSC conclu
prés d’un siécle plus tard. Le traité PNLSC procure
une assise solide a la réconciliation, et le gouver-
nement territorial a tout & fait raison de soutenir
que ce traité¢ ne devrait pas simplement préparer le



[2010] 3 R.C.S.

BECKMAN c. LITTLE SALMON/CARMACKS Le juge Binnie 135

the First Nation’s position. It simply relies on the
principle noted in Haida Nation that “[(he honour
of the Crown is always at stake in its dealings with
Aboriginal peoples” (para. 16 (emphasis added)).
Reconciliation in the Yukon, as elsewhere, is not
an accomplished fact. It is a work in progress. The
“complete code” position advocated by the ferrito-
rial government is, with respect, misconceived. As
the Court noted in Mikisew Cree: “The duty to con-
sult is grounded in the honour of the Crown .. ..
The honour of the Crown exists as a source of obli-
gation independently of treaties as well, of course”
(para. 51).

[53] On this point, Haida Nation represented a
shift in focus from Sparrow. Whereas the Court
in Sparrow had been concerned about sorting out
the consequences of infringement, Haida Nation
attempted to head off such confrontations by
imposing on the parties a duty to consult and (if
appropriate) accommodate in circumstances where
development might have a significant impact on
Aboriginal rights when and if established. In
Mikisew Cree, the duty to consult was applied to
the management of an 1899 treaty process to “take
up” (as in the present case) ceded Crown lands for
“other purposes”. The treaty itself was silent on the
process. The Court held that on the facts of that
case the content of the duty to consult was at “the
Jower end of the spectrum” (para. 64), but that nev-

ertheless the Crown was wrong to act unilaterally. °

[54] The difference between the LSCFEN Treaty
and Treaty No. 8 is not simply that the former is

a “modern comprehensive treaty” and the latter is

more than a century old. Today’s modern treaty
will become tomorrow’s historic treaty. The dis-
tinction lies in the relative precision and sophisti-
cation of the modern document, Where adequately
resourced and professionally represented parties
have sought to order their own affairs, and have

terrain pour d’autres négociations qu’on reprendrait
3 partir de zéro. Telle n'est pas du reste la position
défendue par la premiére nation. Elle s’appuie sim-
plement sur Ie principe signalé dans Nation hatda,
soit que « [1Jhonneur de la Couronne est toujours
en jen lorsque cette dernire transige avec les peu-
ples autochtones » (par. 16 (je souligne)). La récon-
ciliation, au Yukon comme ailleurs, nest pas un fait
accompli, mais un chantier permanent. La thése
du « code complet » avancée par le gouvernement
territorial est, 3 mon avis, mal fondée. Comme I'a
observé la Cour dans Premigre nation crie Mikisew .
« Lobligation de consultation repose sur I’honneur
de 1a Couronne [. ..} Lhonneur de la Courcnne
existe également en tant que source d’obligation
indépendante des traités, bien entendu » (par. 51).

[53] Surcette question, Nation haida marqu aitun
changement de perspective par rapport a Sparrow.
Alors que dans Sparrow, la Cour s'était employée
a dégager les conséquences de la violation, clle a
tenté dans Nation haida de prévenir de tels affron-
tements en imposant aux parties une obligation de
consulter et (au besoin) d’accommoder, dans des
circonstances ol le développement esi suscepti-
ble d’avoir des conséquences importantes sur les
droits ancestraux lorsque ceux-ci ont été €tablis.
Dans Premiere nation crie Mikisew, Pobligation de
consulter a été appliquée  la gestion d’un processus
prévu par un traité de 1899, concernant la « prise »
(comme dans la présenic espece) pour d’« autres
objets », de terres cédées a la Couronne. Le traité
lui-méme ne mentionnait aucunement le proces-
sus en question. La Cour a conclu que si, d’aprés
les faits de D'espéce, le contenu de Iobligation de
consulter se situait « au bas du continuum » (par.

64), la Couronne n'en avait pas moins eu tort dagir .

de fagon unilatérale.

[54] la différence entre le traité PNLSC et le
Traité n° 8 ne tient pas uniquement au fait que le
premier est un « traité récent global » tandis que le
second a éié conclu il y a plus d’un siécle. Le traité
récent d’aujourd’hui deviendra le traité historique
de demain, La distinction réside plutdt dans la pré-
cision et 1a complexité relatives du document récent.
Lorsque des parties bénéficiant de ressources suf-
fisantes et de Iaide de professionnels ont tenté de
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given shape to the duty to consult by incorporating
consultation procedures into a treaty, their efforts
should be encouraged and, subject to such consti-
tutional limitations as the honour of the Crown,
the Court should strive to respect their handiwork:
Quebec (Attorney General) v. Moses, 2010 SCC 17,
[2010] 1 S.C.R. 557.

[55] However, the territorial government presses
this position too far when it asserts that unless con-
sultation is specifically required by the Treaty it
is excluded by negative inference. Consultation in
some meaningful form is the necessary founda-
tion of a successful relationship with Aboriginal
people. As the trial judge observed, consultation
works “to avoid the indifference and lack of respect
that can be destructive of the process of reconcilia-
tion that the Final Agreement is meant to address”
(para. 82).

[36] The territorial government would have been
wrong to act unilaterally. The LSCFN had existing
treaty rights in relation to the land Paulsen applied
for, as set outin s. 16.4.2 of the LSCEN Treaty:

Yukon Indian People shall have the right to harvest for
Subsistence within their Traditional Territory ... all
species of Fish and Wildlife for themselves and their
families at all seasons of the year and in any num-
bers on Seitlement Land and on Crown Land to which
they have a right of access pursuant to 6.2.0, subject
only to limitations prescribed pursuant to Seltlement
Agreements.

The Crown land was subject to being taken up for
other purposes (as in Mikisew Cree), including agri-
culture, but in the meantime the First Nation had a
continuing treaty interest in Crown lands to which
their members continued to have a treaty right of
access (including but not limited to the Paulsen
plot). It was no less a treaty interest because it was
defeasible.

mettre de Pordre dang leurs propres affaires et ont

.donné forme & I'obligation de consulter en incorpo-

rant dans un traité la procédure de consultation, il
convient d’encourager leurs efforis et, sous réserve
des limitations constitutionnelles comme le prin-
cipe de "honneur de la Couronne, la Cour devrait
essayer de respecter le fruit de leur travail : Québec
{Procureur général) c. Moses, 2010 CSC 17, [2010]
1 R.C.5.557.

[55] Cependant, le gouvernement territorial
pousse trop loin cette thése lorsqu'il prétend que la
consultation qui n'est pas spécifiguement requise
par le traité est exclue par inférence négative. Une
consultation digne de ce nom demeure le fondement
nécessaire d'une relation réussie avec les peuples
autochtones. Comme le juge de premiére instance
I'a pertinemment fait remarquer, la consultation
permet [TRADUCTION] « d’éviter I'indifférence et le
manque de respect susceptibles d’anéantir le pro-
cessus de réconciliation que U'entente définitive est
censée établir » (par. 82).

[56] Le gouvernement territorial aurait eu tort
d’agir de fagon unilatérale, La PNLSC avail des
droits existants issus d’un traité 4 I'égard de la par-
celle visée par 1a demande de M. Paulsen, comme
Iindique l'art. 16.4.2 du traité PNLSC:

Les Indiens du Yukon ont le droit de récelter, & des fing
de subsistance, dans les limites de leur territoire tradi-
tionnel [. . J toute espéce de poisson et d’animal sauvage,
pour eux-mémes et pour leur famille, en toute saison et
sans limite de prises, sur des terres visées par un régle-
ment et sur des terres de 1a Couronne ol ils bénéficient
d’un droit d’accés conformément 4 la section 6.2.0, sous
réserve seulement des limites prévues par les ententes
portant réglement,

Les terres de la Couronne pouvaient &tre prises a
d’autres fins (comme dans Premire nation crie
Mikisew) et notamment & des fins d’agriculture,
mais entre-temps, la premiére nation conservait un
intérét issu d’un traité sur les terres de la Couronne
i P’égard desquelles ses membres avaient toujours
un droit d’accés issu d'un traité {y compris la par-
celle de M. Paulsen). La possibilité que cet intérét
$oit supprimé n’en faisait pas moins un intérét issu
d’un traité.
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[571 The decision maker was required to take into
account the impact of allowing the Paulsen appli-
cation on the concerns and interests of members
of the First Nation. He could not take these into
account unless the First Nation was consulted as
to the nature and extent of its concerns. Added to
the ordinary administrative law duties, of course,
was the added legal burden on the territorial gov-
ernment to uphold the honour of the Crown in its
dealings with the First Nation. Nevertheless, given
the existence of the treaty surrender and the legis-
lation in place to implement it, and the decision of
the parties not to incorporatc a more general con-
sultation process in the LSCFN Treaty itself, the
content of the duty of consultation (as found by the
Court of Appeal) was at the lower end of the spec-
trum. It was not burdensome. But nor was it a mere
courtesy.

E. The Source of the Duty to Consult Is External
to the LSCEN Treaty ‘

[58] The LSCEN Treaty dated July 21, 1997,is a
comprehensive lawyerly document. The territorial
government argues that the document refers to the
duty to consult in over 60 different places but points
out that none of them is applicable here (although
the implementation of Chapter 12, which was left
to subsequent legislative action, did not foreclose
the possibility of such a requirement).

[59] There was considerable discussion at the bar
about whether the duty to consult, if it applies at
all, should be considered an implied term of the
LSCFN Treaty or a duty externally imposed as a
matter of law.

[60] The territorial government takes the view
that terms cannot be implied where the intention
of the parties is plainly inconsistent with such an
outcome. In this case, it says, the implied term is
negated by the parties’ treatment of consultation
throughout the treaty and its significant absence

[57] Le décideur était tenu de prendre en compte
les conséquences quaurait le fait daccorder la
demande de M. Panlsen sur les préoccupations et
les intéréts des membres de la premiére nation. Or,
il ne pouvait pas le faire sans que la premiére nation
ne soit consultéc an sujet de la nature et de la portée
de ses préoccupations. S’ajoutait bien siir aux obli-
gations habituclles ressortissant au droit adminis-
tratif, 'obligation 1égale du gouverncment territo-
rial de préserver 'honneur de la Couronne dans ses
relations avec la premiére nation. Néanmoins, étant
donné Yexistence de la cession opérée par le traité
et les textes législatifs adoptés en vue de la mise
en ceuvre de celui-ci, ainsi que la décision des par-
ties de ne pas incorporer dans le traité PNLSC lui-
méme un processus de consultation d'un caractére
plus général, le contenu de Lobligation de consul-
tation se situait (comme I'a conclu la Cour d’appel)
au bas du continuum. Il ne s’agissait pas d’'une obli-
gation exigeante. Mais cc n'était pas non plus une
simple affaire de courtoisie.

E. La source de lobligation de consulter est
extrinséque au traité PNLSC

[58] Le traité PNLSC, daté du 21 juillet 1997, est
un document & caractére juridique des plus détaillé.
Le gouvernement territorial fait valoir qu’il est fait
mention de Vobligation de consulter a plus, de 60
endroits différents dans ce document, mais qu'aucun
de ces cas mest applicable en 'espce (méme si la
mise en ceuvre du chapitre 12, laissée en suspens
dans Fattente d'une mesure_législative, n'écartait
pas la possibilité d'une telle obligation).

[59] On a longuement débattu, 3 ’audience, la
question de savoir si lobligation de consulter, 4
supposer qu'elle soit applicable d'une quelconque
facon, devrait étre considérée comme une clause
implicite du traité PNLSC ou comme une obliga-
tion juridique extéricure au traité.

[60] Pourle gouvernement territorial, il ne saurait
y avoir de clause implicite qui serait 4 P'évidence
incompatible avec l'intention des parties. En l'es-
péce, plaide-t-il, la clanse implicite est contredite
par la manidre dont les parties ont abordé la consul-
tation dans Vensemble du traité et par Pabsence
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in the case of land grants. The necessary “nega-
tive inference”, argues the territorial government,
is that failure to include it was intentional.

i61] I think this argument is unpersuasive. The
duty to consult is treated in the jurisprudence as
a means (in appropriate circumstances) of uphold-
ing the honour of the Crown. Consultation can be
shaped by agreement of the parties, but the Crown
cannot contract out of its daty of honourable deal-
ing with Aboriginal people. As held in Haidg
Nation and affirmed in Mikisew Cree, it is a doc-
trine that applies independently of the expressed or
implied intention of the parties.

{62] The argument that the LSCFN Treaty is a
“complete code” is untenable. For one thing, as
the territorial government acknowledges, nothing
in the text of the LSCFN Treaty authorizes the
making of land grants on Crown lands to which
the First Nation continues to have treaty access
for subsistence hunting and fishing. The territorial
government points out that anthority to alicnate
Crown land exists in the general law. This is true,
but the general law exists outside the treaty. The
territorial government cannot select from the gen-
eral law only those elements that suit its purpose.
The treaty sets out rights and obligations of the
parties, but the treaty is part of a special relation-
ship: “In all its dealings with Aboriginal peoples,
from the assertion of sovereignty to the resolu-
tion of claims and the implementation of treaties,
the Crown must act honourably” (Haida Nation,
at para. 17 (emphasis added)). As the text of s.
35(3) makes clear, a modern comprehensive land
claims agreement is as much a treaty in the eyes
of the Constitution as are the earlier pre- and post-
Confederation treaties.

[63] At the time the Paulsen application was
pending, the implementation of the LSCEN Treaty
was in transition. It contemplates in Chapter 12

significative de celle-ci dans le cas de la concession

. de terres. La nécessaire « inférence négative », sou-

tient le gouvernement territorial, est que le fail de
De pas prévoir la consultation était intentionnel.

[61] Cet argument ne me parait pas convain-
cant. U'obligation de consulter est considérée, dans
la jurisprudence, comme un moyen de préserver
I’honneur de la Couronne (lorsque cela s’avére indi-
qué). Les parties ont la possibilité de s’entendre sur
les modalités de la consultation, mais la Couronne
ne peut pas se soustraire 4 son obligation de traiter
honorablement avec les Autochtones, Cette doctrine,
comme nous 'avons affirmé dans Nation haida et
confirmé dans Premiére nation crie Mikisew, s'ap-
plique indépendamment de I'intention expresse ou
implicite des parties.

{62] LUargument suivant lequel le traité PNLSC
est un « code complet » ne tient pas. D’une part,
comme le reconnait le gouvernement territorial, le
texte du trait€é PNLSC n’autorise d’aucune maniére
I'octroi de terres de la Couronne 2 I'égard desquelles
la premiére nation continue de jouir, en vertu du
traité, d’un droit d’accés i des fins de chasse et de
pEche de subsistance. Le gouvernement territorial
souligne que le pouvoir d’aliéner des terres de la
Couronne existe selon le droit commun. C’est vrai,
mais le droit commun existe i Uextérieur du traité.
Le gouvernement territorial ne peut pas retenir
uniquement, dans le droit commun, les éléments
qui Ini conviennent., Le traité énonce les droits
et les obligations des parties, tout en s’inscrivant
dans une relation spéciale : « Dans tous ses rap-
ports avec les peuples autochtones, qu'il s’agisse
de Paffirmation de sa souveraineté, du réglement
de revendications ou de la mise en ceuvre de trai-
tés, la Couronne doit agir honorablement » (Nation
haida, par. 17 (je souligne)). Comme il ressort clai-
rement du texte du par. 35(3), une entente récente
relative 4 des revendications globales constitue, du
point de vue de la Constitution, un traité an méme
titre que les anciens traités conclus avant et aprés
la Confédération.

[63] Au moment ob la demande de M. Paulsen
élait & I’étude, la mise en ceuvre du traité PNLSC
était dans une phase de transition. Le chapitre 12
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the enactment of a “development assessment pro-
cess” to implement the treaty provisions. This
was ultimately carried into effect in the Yukon
Environmental and Socio-economic Assessment
Act, 8.C. 2003, c. 7 (“YESAA”). The territorial gov-
ernment acknowledges that the YESAA would have
applied to the Paulsen application. Part 2 of the Act
(regarding the assessment process) did not come
into force until after the Paulsen application was
approved (s. 134). The treaty required the govern-
ment to introduce the law within two years of the

date of the settlement legislation (s. 12.3.4). This’

was not done. The subsequent legislative delay did
not empower the territorial government o proceed
without consultation.

[64] The purpose of the YESAA is broadly stated
to “[give) effect to provisions of the Umbrella Final
Agreement tespecting assessment of environmen-
tal and socio-economic effects” by way of a “com-
prehensive, nentrally conducted assessment pro-
cess” {s. 5) where “an authorization or the grant of
an interest in land” would be required (s. 47(2)(c)).
The neutral assessor is the Yukon Environmental
and Socio-economic Assessment Board, to which
(excluding the chair) the Council for Yukon Indians
would nominate half the members and the territo-
rial government the other half. The Minister, after
consultation, would appoint the chair.

[65] The territorial government contends that this
new arrangement is intended to satisfy the require-
ment of consultation on land grants in a way that is
fair both to First Nations and to the other people of
the Yukon. Assuming (without deciding) this to be

s0, the fact remains that no such arrangement was

in place at the relevant time.

[66] In the absence of the agreed arrangement,
consultation was necessary in this case to uphold
the honour of the Crown. It was therefore imposed
as a matter of law.

envisage I'adoption d'un « processus d’évaluation
des activités de développement » en vue de la mise
en ceuvre des dispositions du traité. Cette mise en
cenvre a finalement élé accomplie par la Loi sur
Pévaluation environnementale et socioéconomi-
que au Yukon, L.C. 2003, ch. 7 (« LEESY »). Le
gouvernement territorial reconnait que Ja LEESY
se serait appliquée & la demande de M. Paulsen.
La partie 2 de cette Joi (concernant le proces-
sus d'évaluation) n'est entrée en vigueur qu'apres
I'approbation de la demande en question (art.
134). Le gouvernement était tenu, aux termes
du traité, d’édicter une mesure législative dans
les denx ans suivant I’entrée en vigueur de la loi
de mise en ceuvre (art. 12.3.4). Il ne I'a pas fait.
Le retard 1&gislatif subséquent ne donnait pas au
gouvernement territorial le pouvoir d’agir sans
consultation,

[64] La LEESY vise d’une maniére générale
3 « metftre] en ccuvre diverses dispositions de
accord-cadre relatives & D'évaluation des effets
sur Penvironnement ou la vie socioéconomi-
que » par l'instauration d’un « processus com-
plet et impartial d'évaluation » (art. 5) lorsque
« lPautorisation [.] ou Tlattribution [..] de
droits fonciers » serait nécessaire (al. 47(2)c)).
1 évaluateur neuire est I'Office d*évaluation envi-
ronnementale et socioéconomique du Yukon, dont
les membres (sauf le président) seraient nommés
pour moitié par le Conseil des Indiens du Yukon et
pour I'autre moitié par le gouvernement territorial.
I.e ministre nommerait le président aprés consul-
tation.

[65] Selon le gouvernement territorial, ce nouveau
régime vise 4 répondre A 'exigence de consultation
au sujet de la concession de terres d'une fagon équi-
table & la fois pour les premi¢res nations et pour
les antres habitants du Yukon. En supposant que tel
soit le cas (je ne me prononce pas sur la question), il
n’en demeure pas moins que le régime en question
n'était pas en vigueur a ’époque en cause.

(66] En I'absence du régime sur lequel on s'était
entendu, 1a consultation était nécessaire en I'espéce
pour préserver I’honneur de la Couronne. Elle était
donc imposée par le droit.
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F. The LSCFN Treaty Does Not Exclude the Duty
to Consult and, if Appropriate, Accommodate

{671 When a modern treaty has been concloded,
the first step is to look at its provisions and try to
determine the parties’ respective obligations, and
whether there is some form of consultation pro-
vided for in the treaty itself. If a process of consul-
tation has been established in the treaty, the scope
of the duty to consult will be shaped by its provi-
sions.

[68] The territorial government argues that a
mutual objective of the parties to the LSCFN
Treaty was to achieve certainty, as is set out in the
preamble:

... the parties to this Agreement wish to achieve cer-
tainty with respect to the ownership and use of lands
and other resources of the Little Salmon/Carmacks
First Nation Traditional Territory;

the parties wish to achieve certainty with respect to
their relationships to each other .. ..

Moreover the treaty contains an “entire agreement”
clause. Section 2.2.15 provides that

Settlement Agreements shall be the entire agreement
between the parties thereto and there shall be no rep-
resentation, warranty, collateral agreement or condi-
tion affecting those Agreements except as expressed in
them.

[69] However, as stated, the duty to consult is not
a “collateral agreement or condition”. The LSCFN
Treaty is the “entirc agreement”, but it does not
exist in isolation. The duty to consult is imposed as
a matter of law, irrespective of the parties’ “agree-
ment™. It does not “affect” the agreement itself.
It is simply part of the essential legal framework
within which the treaty is to be interpreted and per-
formed.

{70] The First Nation points out that there is an
express exception to the “entire agreement” clause
in the case of “existing or future constitutional
rights”, at s. 2.2.4:

Subject to 2.5.0, 5.9.0, 5.10.1 and 25.2.0, Settlement
Agreements shall not affect the ability of aboriginal

E  Le traité PNLSC n'exclut pas I'obligation de
consulter et, au besoin, d’accommoder

[67] Lorsqu’un traité récent a &€ conclu, la pre-
miére étape consiste & en exarminer les dispositions
et i tenter de déterminer les obligations respectives
des parties et I'existence, dans le traité lui-méme,
d’une forme quelconque de consultation. Si un pro-
cessus de consultation a été établi dans le traité, les
dispositions du traité indiqueront la portée de 'obli-
gation de consulter.

[68] Le gouvernement territorial plaide que la
certitude constituait un objectif mutuel des parties
au traité PNLSC, comme l'indique le préambule :

... les parties & la présente entente désirent définir avec
certitude les droits de propriété et d'utilisation des terres
et autres ressources du territoire traditionnel de la pre-
miére nation de'Little Salmon/Carmacks;

les parties & la présente entente désirent définir avec cer-
titude leurs rapports les unes avec les autres . . .

Qui plus est, le traité renferme une clause du type
« intégralité de I'entente », soit I’art. 2.2.15 :

Chaque entente portant réglement constitue Uentente
compléte intervenue entre les parties & cette entente et
il n’existe aucune autre assertion, garantie, convention
accessoire ou condition touchant cette entente que celles
qui sont exprimées dans cette derniére.

[69] Toutefois, I’obligation de consulter ne consti-
tue pas, comme je l'ai indiqué, une « convention
accessoire ou condition ». Le traité PNLSC constate
effectivement I'« entente compléte », mais il n’existe
pas isolément. L'obligation de consulter est imposée
par le droit sans égard 4 I'« entente » conclue entre
les parties. Elle ne « touche » pas l'entente elle-
méme. Elle fait simplement partie du cadre juridi-
que essentiel dans lequel le traité doit &tre interprété
et exéeuté.

[70] ILa premiére nation souligne qu'une excep-

tion & la clause de I'« entente compléte » est expres-
sément prévue 4 'art. 2.2.4, pour les « droits consti-
tutionnels — existants ou futurs » :

Sous réserve des sections 2.5.0,59.0¢t 25.2.0 et de l'ar-
ticle 5.10.1, les ententes portant réglement n’ont pas pour
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people of the Yukon to exercise, or benefit from, any
existing or future constitutional rights for aboriginal
people that may be applicable to them.

Section 2.2.4 applies, the LSCFN argues, because
the duty of consultation is a new constitutional duty
and should therefore be considered a “future” con-
stitutional right within the scope of the section.

[71] As discussed, the applicable “existing or

future constitutional right” is the right of the
Aboriginal parties to have the ireaty performed
in a way that upholds the honour of the Crown.
That principle is readily conceded by the territo-
rial government. However, the honour of the Crown
may not always require consuliation. The parties
may, in their treaty, negotiate a different mecha-
nism which, nevertheless, in the result, upholds the
honour of the Crown. In this case, the duty applies,
the content of which will now be discussed..

G. The Content of the Duty to Consult

[72] The adequacy of the consultation was the
subject of the First Nation’s cross-appeal. The ade-
quacy of what passed (or failed to pass) between
the parties must be assessed in light of the role and
function to be served by consultation on the facts
of the case and whether that purpose was, on the
facts, satisfied.

[73] The Yukon Lands Act and the Territorial
Lands (Yukon) Act created a discretionary author-
ity to make grants but do not specify the basis on
which the discretion is to be exercised. It was clear
that the Paulsen application might potentially have
an adverse impact on the LSCFN Treaty right to
have access to the 65 hectares for subsisience “har-
vesting” of fish and wildlife, and that such impact
would include the First Nation’s beneficial use of
the surrounding Crown lands to which its mem-
bers have a continuing treaty right of access. There
was at least the possibility that the impact would
be significant in economic and cultural terms. The
Director was then required, as a matter of both

effet de porier atteinte & ]a capacité des peuples autoch-
tones du Yukon d'exercer des droits constitutionnels —
existants ou futurs — qui sont reconnus aux peuples
autochtones et qui s’appliquent 2 eux ou de tirer parti de
tels droits.

Liarticle 2.2.4 s'applique, soutient la PNLSC, parce
que l'obligation de consuliation est une nouvelle
obligation constitutionnelle et devrait donc étre
considérée comme un droit constitutionnel « futur »
tombant dans le champ d’application de cet article.

[71] Comme nous P'avons vu, le « droit constitu-
tionnel existant ou futur » applicable est le droit des
parties autochtones 2 ce que le traité soil exéeuté
d’une manidre propre i préserver I'honneur de la
Couronne. Ce principe est admis volontiers par le
gouvernement territorial. Toutefois, I'honneur de
la Couronne peut ne pas roujours exiger la consul-
tation. Les parties peuvent, dans leur traité, négo-
cier un mécanisme différent qui permet malgré
tout, dans son résultat, de préserver I'honneur de
Ia Couronne. En Yespéce, I'obligation s’applique, et
j’en viens maintenant i Fexamen de son contenu.

G. Le contenu de P'obligation de consulter

[72] Le pourvoi incident de la premitre nation
porte sur le caractére adéquat de la consultation.
Ce qui s'est passé (ou ne s'est pas passé) entre les
parties doit &tre évalué 4 la lumicre du rile et de la
fonction de la consultation au regard des faits de
Tespéce, et de la question de savoir si cet objectif a
été rempli au regard des faits.

[73] La Loi sur les terres du Yukon et Ia Loi du
Yukon sur les terres territoriales ont institué un pou-
voir discrétionnaire de concession de terres, mais
sans préciser la base sur laquelle ce pouvoir discré-
tionnaire doit &tre exercé. Il ne faisait de doute que
la demande de M. Paulsen était susceptible d’avoir
des incidences négatives sur le droit d’accés aux
65 hectares conféré par le traité PNLSC pour la
« récolte » de poissons et d’animaux sauvages a des
fins de subsistance, incidences comprenant l'usage
bénéficiaire par la premidre nation des terres de
la Couronne avoisinantes auxquelles ses mermbres
continuent d’avoir un droit daccés en vertu du
traiié. T} existait au moins une possibilité que ces
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compliance with the legal duty to consult based on
the honour of the Crown and procedural fairness to
be informed abont the nature and severity of such
impacts before he made a decision to determine
(amongst other things) whether accommodation
was necessary or appropriate. The purpose of con-
sultation was not to reopen the LSCEN Treaty or (o
renegotiate the availability of the lands for an agri-
cultural grant. Such availability was already estab-
lished in the Treaty. Consultation was required
to help manage the important ongoing relation-
ship between the government and the Aboriginal
community in a way that upheld the honour of the
Crown.

{74] This “lower end of the spectrum” approach is
consistent with the LSCFN Treaty itself which sets
out the elements the parties themselves regarded as
appropriate regarding consultation (where consul-
tation is required) as follows:

“Consult” or “Consultation” means to provide:

(@ tothe party to be consulted, notice of a matter
to be decided in sufficient form and detail to
allow that party to prepare its views on the
matter;

(b) areasonable period of time in which the party
to be consulted may prepare its views on the
matter, and an opportunity to present such
views to the party obliged to consult; and

(¢) full and fair consideration by the party obliged
to consult of any views presented.

(LSCEN Treaty, Chapter 1)

At the hearing of this appeal, counsel for the First
Nation contended that the territorial government
has “to work with the Aboriginal people to under-
stand what the effect will be, and then they have to
try and minimize it” (iranscript, at p. 48 (emphasis
added)). It is true that these treaties were negoti-
ated prior to Haida Nation and Mikisew Cree, but
it must have been obvious to the negotiators that

incidences soient importantes sur les plans écono-
mique et culturel. Le directeur &tait par conséquent
tenu, pour se conformer & I'obligation juridique de
consulter fondée sur I'honnenr de 1a Couronne et an
nom de I'équité procédurale, d’ére informé de la
nature et de Ja gravité de telles incidences avant de
prendre une décision, pour déterminer (entre autres
choses) si des accommodements étaient nécessai-
res ou appropriés. La consultation n’avait pas pour
objet de rouvrir le traité PNLSC ou de renégocier la
possibilité de concéder les terres 2 des fins agrico-
les. Cette possibilité était déja prévue au traité, La
consultation €était requise afin de faciliter 1a gestion -
de la relation importante entre le gonvernement el
la communauté autochtone en conformité avec la
préservation de I'konneur de la Couronne.

[74] Cette approche au « bas du continuum » est
conforme au traité PNLSC lui-méme, qui précise
les éléments considérés par les parties elles-mémes
comme constituant une consultation appropriée
(lorsqu’une consultation est nécessaire) :

« consulter » ou « consultation » La procédure selon
laguelle :

a) un avis suffisamment détaillé concernant la
question 2 trancher doit &re communiqué a la
partie devant étre consultée afin de lui permet-
tre de préparer sa position sur la question;

b la partie devant éire consultée doit se voir
accorder un délai suffisant pour lui permettre
de préparer sa position sur Ia question, ainsi
que 'occasion de présenter cette position 2 la
partie obligée de tenir Ia consultation;

¢} la partie obligée de tenir la consultation doit
procéder 4 un examen complet et &quitable de
toutes les positions présentées.

(Trait¢ PNLSC, chapitre 1)

Lors de I'audition du pourvoi, I'avocat de la pre-
miére nation a soutenu que le gouvernement territo-
rial doit [TRADUCTION] « s’efforcer, de concert avec
les peuples autochtones, de comprendre quels seront
les effets, et ensuite il doit essayer de les rédnire au
minimum » (transcription, p. 48 (je souligne)). Il est
vrai que ces traités ont été négociés avant les arréts
Nation haida et Premiére nation crie Mikisew, mais
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there is a substantial difference between imposing
on a decision maker a duty to provide “full and fair
consideration” of the First Nation’s “views” and {on
the other hand) an obligation to try “to understand
what the effect will be, and then . , . to try and min-
imize it”. It is the former formulation which the
parties considered sufficient and appropriate. Even
in the absence of treaty language, the application of
Haida Nation and Mikisew Cree would have pro-
duced a similar result.

[75] In my view, the negotiated definition is a
reasonable staterent of the content of consultation
“at the lower end of the spectrum”. The treaty does
not apply directly to the land grant approval pro-
cess, which is not a treaty process, but it is a useful
indication of what the parties themselves consid-
ered fair, and is consistent with the jurisprudence
from Haida Nation to Mikisew Cree.

H. There Was Adequate Consultation in This
Case

.[76] The First Nation acknowledges that it
received appropriate notice and information. Its
letter of objection dated July 27, 2004, set out its
concerns about the impact on Trapline #143, a
cabin belonging to Roger Rondeau (who was said
in the letter to have “no concerns with the applica-
tion”) as well as Johnny Sam’s cabin, and “poten-
tial areas of heritage and cultural intercst” that
had not however “been researched or identified”.
The letter recommended an archaeological survey
for this purpose (this was subsequently performed
before the Paulsen application was considered and
approved by the Director). Nothing was said in
the First Nation’s letter of objection about possible
inconsistency with the FWMP, or the need to pre-
serve the 65 hectares for educational purposes.

il devait &tre évident pour les négociateurs quil
existe une différence substantielle entre, d’une part,
le fait d’imposer & un décideur une obligation de
procéder A « un examen complet et équitable » des
« positions » de la premigre nation, et, d’autre part,
une obligation de sefforcer [TRADUCTION] « de
comprendre quels seront les effets, et enguite [. . ]
essaver de les réduire an minimum ». C’est la pre-
miére de ces obligations que les parties ont considé-
rée comme suffisante et appropriée. Méme en I'ab-
sence de clauses au traité, Iapplication des arréts

Nation haida et Premidre nation crie Mikisew

aurait produit un résultat semblable.

[75] A mon avis, la définition négociée constitue
un énoncé raisonnable du contenu de la consulta-
tion « au bas du continuum ». Le traité ne régit pas
directement le processus d’approbation des conces-
stons de terres, qui ne reléve pas d’un traité, mais
il indique de fagon utile ce que les parties elles-
mémes jugeaient équitable, et il est conforme a la
jurisprudence des arréts Nation halda ct Premiére
nation crie Mikisew.

H. 1l y a eu une consultation adéquate en 'espéce

[76] La premiére nation reconnait avoir regu un
avis suffisant et I'information utile. Sa lettre d’oppo-
sition datée du 27 juillet 2004 faisait état de ses pré-
occupationé an sujet des incidences de la concession
de la parcelle sur le territoire de pi¢geage n° 143,
sur une cabane appartenant & Roger Rondeau (chez
qui, d’apres la lettre, [TRADUCTION] « la demande
[ne suscitaif] aucune inquiétude ») ainsi que sur la
cabane de Johnny Sam, et sur [TRADUCTION] « des
zones pouvant présenter un intérét patrimonial et
culturel » mais qui wavaient pas « été identifies »
ou mwavaient pas « fait Iobjet de recherches ». La
lettre recommandait qu'on procéde & cette fin 2
une reconnaissance archéologique (reconnaissance
qui a eu lieu par la suite, avant 'examen et I'ap-
probation, par le directeur, de la demande de M.
Paulsen). Nulle part dans la lettre d’opposition
de la premidre nation nétait-il fait mention d’une
possible non-conformité avec le PGRHF, ou de la
nécessité de préserver les 65 hectares & des fins
éducatives. co
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(777 Theconcernsraised inthe First Nation’s letter
of objection dated July 27, 2004, were put before
the August 13, 2004 meeting of LARC (which the
First Nation did not attend) and, for the benefit of
those not attending, were essentially reproduced in
the minutes of that meeting. The minutes noted that
“[tThere will be some loss of wildlife habitat in the
area, but it is not significant.” The minutes pointed
out that Johnny Sam was entitled to compensation
under the LSCEN Treaty to the extent the value of
Trapline #143 was diminished. The minutes were
available to the LSCFN as a member of LARC.

[78] The First Nation complains that its concerns
were not taken seriously. It says, for example, the
fact that Johnny-Sam is eligible for compensation
ignores the cultural and educational importance of
Trapline #143. He wants the undiminished trapline,
not compensation. However, Larry Paulsen also had
an important stake in the outcome. The Director
had a discretion to approve or not to approve and he
was not obliged to decide this issue in favour of the
position of the First Nation. Nor was he obliged as
a matter of law to await the outcome of the FWMP.
The Director had before him the First Nation’s con-
cerns and the response of other members of LARC.
He was entitled to conclude that the impact of the
Paulsen grant on First Nation’s interests was not
significant.

[79] Itis important to stress that the First Nation
does not deny that it had full notice of the Paulsen
application, and an opportunity to state its concerns
through the LARC process to the ultimate deci-
sion maker in whatever scope and detail it consid-
ered appropriate. Moreover, unlike the situation in
Mikisew Cree, the First Nation here was consulted
as a First Nation through LARC and not as mem-
bers of the general public. While procedural fair-
ness is a flexible concept and takes into account the

[77] Les préoccupations sonlevées dans la lettre

. d’opposition de la premiére nation datée du 27 juillet

2004 ont été évoquées lors de la réunion du CEDAT
tenue le 13 aofit 2004 (a laquelle 1a premiére nation
n’était pas représentée) et ont été décrites, pour Ies-
sentiel, dans Je procés-verbal de cette réunion, 2
Vintention des personnes qui étaient absentes. Il est
mentionné dans le procés-verbal qu’[TRADUCTION]
« [ill y aura une certaine perte au plan de ’habitat
faunique dans la région, mais elle n'est pas impor-
tante. » Il y est également souligné que Johnny Sam
avait droit & une indemnisation en vertu du traité
PINLSC dans la mesure ol la valeur du territoire de
piégeage n°® 143 se trouvait diminnée, La PNLSC,
en tant que membre du CEDAT, pouvait consulter
le procés-verbal.

(78] La premiére nation se plaint de ce que ses
préoccupations n’aient pas été prises au sérieux.
Elle dit par exemple que le fait que Johnny Sam ait
droit & une indemnisation témoigne d’une incom-
préhension de I'importance du territoire de piégeage
n° 143 aux plans culturel et &éducatif. I1 veut conser-
ver le territoire de piégeage dans son intégralité, et
non toucher une indemnisation. I'enjeu était cepen-
dant imporiant pour Larry Paulsen également. Le
directeur avait le pouvoir discrétionnaire d’approu-
ver ou de ne pas approuver sa demande et il n’était
pas obligé de trancher la question en faveur de la
position défendue par la premiére nation. Il n'était
pas non plus légalement tenu d’attendre le résultat
du PGRHE. Le directeur connaissait les préoccupa-
tions de la premiére nation et la réponse des autres
membres du CEDAT. 1l était en droit de conclure
gue la concession 4 M. Paulsen de la parcelle en
question n'avait pas d'incidences importantes sur
les intéréts de la premiére nation.

[79] Il importe de signaler que la premiére nation
ne nie pas avoir regu un avis suffisant de la demande
de M. Paulsen, et avoir eu l'occasion d’exposer, dans
toute 'ampleur et la précision jugées appropriées,
ses préoccupations au décideur ultime dans le cadre
des pracédures du CEDAT. De plus, contrairement
A ]a situation en cause dans ’affaire Premiere nation
crie Mikisew, la premiére nation en espéce a été
consultée dans le cadre du CEDAT en tant gue pre-
miére nation et non en tant que membre du grand
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Aboriginal dimensions of the decision facing the
Director, it is nevertheless a doctrine that applies as
a matter of administrative law to regulate relations
between the government decision makers and all
residents of the Yukon, Aboriginal as well as non-
Aboriginal, Mr. Paulsen as well as the First Nation.
On the record, and for the reasons already stated,
the requirements of procedural fairness were met,
as were the requirements of the duty to consult.

[80] It isimpossible to read the record in this case
without concluding that the Paulsen application
was simply a flashpoint for the pent-up frustration
of the First Nation with the territorial government
bureaucracy. However, the result of disallowing the
application would simply be to let the weight of this
cumulative problem fall on the head of the hapless
Larry Paulsen (who still awaits the outcome of an
application filed more than cight years ago). This
would be unfair.

1. The Duty to Accommodate

[81) The First Nations argument is that in this
case the legal requirement was not only proce-
dural consultation but substantive accommoda-
tion. Haida Nation and Mikisew Cree affirm that
the duty to consult may require, in an appropriate
case, accommodation. The test is not, as some-
times seemed to be suggested in argument, a duty
to accommodate to the point of undue hardship
for the non-Aboriginal population. Adequate con-
sultation having occurred, the task of the Court is
to review the exercise of the Director’s discretion
taking into account all of the relevant interests and
circumstances, including the First Nation entitle-
ment and the nature and seriousness of the impact
on that entitlement of the proposed measure which
the First Nation opposes.

[82] The 65-hectare plot had already been recon-
figured at government insistence to accommodate

public, Si I’équité procédurale est une notion souple
et prend en compte les aspects qui, dans la décision
que doit prendre le directeur, touchent directement
les Autochtones, il n’en demeure pas moins que cette
doctrine sapplique en droit administratif pour enca-
drer les relations entre les décideurs gouvernemen-
taux et tous les habitants du Yukon, Autochtones
comme non-Autochtones, et M. Paulsen comme la
premidre nation. Au vu du dossier et pour les raisons
exposées précédemment, les exigences de Péquité
procédurale ont été respectées, tout comme celles
de l'obligation de consulter.

[80] 1l est impossible de parcourir le dossier
de cette affaire sans voir dans la demande de M.
Paulsen la petite étincelle qui allait faire éclater le
mécontentement accumulé par Ja premiére nation
face 2 la bureaucratie du gouvernement territorial.
Le rejet de cette demande, cependant, ferait sim-
plement porter le poids de ce probleme cumulatif &
Pinfortuné Larry Paulsen (qui attend toujours I'is-
sue d’une demande présentée il y a plus de huit ans).
Ce résultat serait injuste.

1. Lobligation d’accommoder

[81] La premidre nation avance que dans la pré-
sente affaire, il y avait une obligation juridique non
seulement de tenir une consultation au plan procé-
dural, mais d’offrir des mesures concrétes d’accom-
modement. Il est précisé dans Nation haida et dans
Premiére nation crie Mikisew que T'obligation de
consulter peut, dans certains cas, exiger des accom-
modements. Le critére ne consisie pas, comme on
a parfois semblé le soutenir dans I'argumentation,
dans upe obligation d’accommoder jusqu’au point
ol 1a population non autochtone subit une contrainte
excessive. Une consultation adéquate ayant eu lieu,
il incombe 2 la Cour d’examiner la fagon dont le
directeur a exercé son pouvoir discrétionnaire,
compte tenu de I'ensemble des circonstances et
des intéréts pertinents, y compris les droits de la
premigre nation ainsi que la nature et la gravité de
Fincidence, sur ces droits, de la mesure proposée &
laquelle la premiére nation s’oppose.

[82] Laparcellede 65 hectares avait déja été redé-
limitée a la demande pressante du gouvernement
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Present: McLachlin C.I. and Bastarache, Binnie, LeBel,
Deschamps, Fish, Abella, Charron and Rothstein JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITTSH COLUMBIA

Constitutional law — Charter of Rights — Right 1o
equality — Affirmative action programs — Relation-
ship between s. 15(1} and 5. 15(2) of Canadian Char-
ter of Rights and Freedoms — Ambit and operation of
5. 15(2) — Communal fishing licence issned under pilot
sales program granring members of three aboriginal
bands exclusive right to fish for salmeon for period of 24
hours — Commercial, mainly non-aboriginal, fishers
excluded from fishery at that time alleging a breach of
their equality rights on hasis of race-based discrinriva-
tion — Whether program protected by s. 15(2) of Char-
fer.

Constitutional law — Charter of Rights — Aboviginal
rights and freedoms not affected by Charter — Right 1o
eqrality — Communal fishing licence issued under pilot
sales program granting members of three aboriginal
bends evelusive right to fish for salmon for period of 24
hours — Commercial, mainly non-aboriginal, fishers
excluded from fishery at that time alleging a breach of
their equality rights on basis of race-based discrimina-
tion — Whether 5. 25 of Canadian Charter of Rights and
Freedoms applicable to insulate program from discrimi-
nation charge.

Fishermen and Allied Workers Union,
Japanese Canadian Fishermens Association,
Atlantic Fishing [ndustry Alliance, bande
indienne Nee Tahi Buhn, Premiére nation
Tseshaht et Assemblée des Premiéres
nations Intervenants

REPERTORIE : R, ¢. Kapp
Référence neutre : 2008 CSC 41.
N© chs greffe : 31603,

2007 : t1 décembre; 2008 : 27 juin.

Présents : La juge en chef McLachlin et les juges
Bastarache, Binnie, LeBel, Deschamps, Fish, Abella,
Charron et Rothstein,

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit constifutionnel — Charte des droits — Droit a
légalité — Programmes de promotion sociale — Lien
entre les art. 15(1) et 15(2) de la Charte canadienne
des droits et libertés — Portée ef application de Part.
15(2) — Permis de péche communantaire délivié en
vertu d'un programmne pilote de vente et accordant anx
membres de trois bandes awtochrones le droit excelu-
sif de pécher le saumon pendant wne période de 24
heures — Péchenrs commerciany, powr la plupart non
artochtones, @ qui il était imterdit de pécher pendant
cette périade, alléguant 'existence d'une atteinte &
tenrs droits & Pégalité en raison d'une mesure diserimi-
natoire fondée sur la race — Le programme en canse
est-il protégé par Uart. 15(2) de la Charte?

Drait constitutionnel — Charte des droits — Main-
tien des droits ef libertés des Autochtones — Droif a
légalité — Permis de péche comnmunautaire délivié
en vertu d'un programme pilote de vente et accordant
aux membres de trois bandes autochtones le droit
exclusif de pécher le sawmon pendamt wne période
de 24 heures — Pécheurs commerciaux, pour la plu-
part non gutochtones, & qui il éait interdit de pécher
pendant cette période, allégnant existence d'une
atteinte @ lewrs droits a [dgalité en raison d'une
mestre discriminatoire fondée sur la race — Larti-
cle 25 de la Charte canadienne des droits et libertés
soustrait-il le programme en canse & 'accusation de
discrimination?
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Fisheries — Commercial fishery — Abariginal Fish-
eries Strategy — Communal fishing licence issued under
pilot sales program granting members of three aborig-
inal bands exclusive right to fish for salmon for period of
24 hours — Commercial, mainly non-aboriginal, fishers
excluded from fishery at that time alleging a breach of
their equality rights on basis of race-based discrimi-
nation — Whether licence constitutional — Canadian
Charter of Rights and Freedoms; 5. I5.

The federal government’s decision to enhance ab-
original involvement in the commercial fishery led to
the Aboriginal Fisheries Strategy. A significant part of
the Strategy was the introduction of three pilot sales
programs, one of which resulted in the issuance of a
communal fishing licence to three aboriginal bands,
permitting fishers designated by the bands to fish for
salmon in the mouth of the Fraser River for a period
of 24 hours and to sell their catch. The appellants, who
are all commercial fishers, mainly non-aboriginal,
excluded from the fishery during this 24-hour period,
participated in a protest fishery and were charged
with fishing at a prohibited time. At their trial, they
argued that the communal fishing licence discrimi-
nated against them on the basis of race. The trial judge
found that the licence granted to the three bands was a
breach of the appellants’ equality rights under s. 15(1)
of the Canadian Charter of Rights and Freedoms that
was not justified under s. 1 of the Charter. Proceedings
on all the charges were stayed. A summary convictions
appeal by the Crown was allowed. The stay of proceed-
ings was lifted and convictions.were entered against the
appellants. The Court of Appeal upheld that decision.

Held: The appeal should be dismissed. The commu-
nal fishing licence was constitutional,

Per McLachlin C J and Binnie, LeBe] Deschamps
Fish, Abella, Charron and Rothstein JI.: The communal
fishing licence falls within the ambit of s. 15(2) of the
Charter, and the appellants clalm ofa vnolanon of 5. 15
cannot succeed [31

Sectlon 15(1} and s. 15(2) work togethcr to- pro-
mote the vision of substantive equality that underlies
s. 15 as a whole. The focus of s. 15(1) is on preventing

Péche — Péche commerciale — Stratégie relative aux
péches autochtones — Permis de péche communautaire
délivré en vertu d'un programme pilote de vente et
accordant aux membres de trois bandes autochiones le
droit exclusif de pécher le saumon pendant une période
de 24 heures — Pécheurs commerciaux, pour la plupart

non autochtones, & qui il était interdit de pécher pendant-

cette période, alléguant U'existence d’une atteinte & leurs
droits & Végalité en raison d'une mesure discriminatoire
fondée sur la race — Le permis était-il conforme & la
Constitution? — Charte canadienne des droits et liber-
tés, art. 15, .

La décision du gouvernement fédéral de favoriser la
participation des Autochtones 2 la péche commerciale
est & 'origine de la Stratégic relative aux péches autoch-
tones. Cette stratégie a, dans une Iarge mesure, consisté
3 établir trois programmes pilotes de vente, dont 'un
a donné lieu 4 Ia délivrance, aux trois bandes autoch-
tones, d’un permis de péche communautaire autori-
sant les pécheurs désignés par ces bandes A pécher le
saumon 2 I'embouchure du fleuve Fraser pendant une-
période de 24 heures, de méme qu' vendre leurs prises,
Les appelants, tous des pécheurs commerciaux, pour
la plupart non autochtones, qui se sont vu interdire de
pécher pendant cette période de 24 heures, ont participé
3 une péche de protestation et ont &t accusés d'avoir
péché pendant une période interdite. Lors de leur
procds, ils ont fait valoir que le permis de péche com-
munautaire était discriminatoire A leur égard en raison
de leur race. Le juge de premidre instance a conclu que
le permis déliveé aux trois bandes portait atteinte aux
droits 4 I'égalité garantis aux appelants par le par. 15(1)
de la Charte canadienne des droits et liberrés, et que
cette atteinte n'était pas justifiée au regard de l'article
premier de la Charte. 11 a ordonné 'arrét des procé-
dures relatives. & toutes les accusations. L'appel de la
Couronne contre les déclarations sommaires de culpa-
bilité a &té accueilli. L'arrét des procédures a &té levé et
des déclarations de culpabilité ont été inscrites contre
les appelants. La Cour d'appel a maintenu cette déci-
sion, :

Arrét : Le pourvoi est rejeté, Le permis de péche _coni,-

munautaire était conforme a la Constitution,

Laj juge en chef McLachlin et les juges Binnie, LeBel;
Deschamps, Fish, Abella, Charron et Rothstein: Le
permis de péche communautaire reléve du par: 15(2) de
la Charte et Fallégation des appelants voulant qu'il y ait
eu violation de I'art. 15 ne savrait étre retenue, [3]

Les paragraphes 15(1) et 15(2) ont pour effet com-
biné de promouvoir I'idée d'égalité réelle qui sous-tend
I'ensemble de l'art. 15. Le paragraphe 15(1) a pour objet
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governments from making distinctions based on enu-
merated or analogous grounds that have the effect of
perpetuating disadvantage or prejudice or imposing
disadvantage on the basis of stereotyping. The focus
of 8, 15(2) is on enabling governments to pro-actively
combat discrimination by developing programs aimed
at helping disadvantaged groups improve their situa-
tion. Through s. 15(2), the Charter preserves the right
of governments to implement such programs withowt
fear of challenge under s. 15(1). It is thus open to the
government, when faced with a 5. 15 claiin, to establish
that the impugned program falls under s. 15(2) and is
therefore constitutional. tf the government fails to do
80, the program must then receive full serutiny under s.
15(1) to determine whether its impact is discriminatory.
116] 137] 1401

A distinction based on an enumerated or analogous
ground in a government program will not constitute dis-
crimination under s. 15 if, under s. 15(2): (1) the pro-
gram has an ameliorative or remedial purpose: and (2}
the program targets a disadvantaged group identified by
the enumerated or analogous grounds. Given the lan-
guage of the provision and its purpose, legislative goal
is the paramount consideration in determining whether
or not a program qualifies for s, 15(2) protection. The
program’s ameliorative purpese need not be its sole
object. [41] [44] [48] [50] [57]

The government program at issue here is protected
by s. 15(2) of the Charter. The communal fishing
licence was issued pursuant to an enabling statute and
regulations and qualifies as a “law, program or activity”
within the meaning of s. 15(2). The program also “has
as its ohject the amelioration of conditions of disad-
vantaged individuals or groups”. The Crown describes
numerous objectives for the program, which include
nesotiating solutions to aboriginal fishing rights claims,
providing economic opportunities to native bands and
supporting their progress towards self-sufficiency. The
means chosen to achieve the purpose (special fishing
privileges for aboriginal communities, constituting a
benefit) are rationally related to serving that purpose.
The Crown has thus estabiished a credible ameliorative
purpose for the program. The program also targets a
disadvantaged gronp identified by the enumerated or
analogous grounds. The bands granted the benefit were
disadvantaged in terms of income, education and a host
of other measures, This disadvantage, rooted in his-
tory, continues to this day. The fact that some individ-
ual menmhers of the bands may not experience personal
disadvantage does net negate the group disadvantage

d'empécher les gouvernements d'établir des distinctions
fondées sur des motifs énumérés ou analogues ayant
pour effet de perpétuer un désavantage ou un préjuge,
ou d'imposer un désavantage fondé sur Vapplication de
stéréotypes. Le paragraphe 15(2) vise 4 permettre aux
gouvernements de combattre de manigre proactive 1a dis-
crimination au moyen de programmes destinés & aiderdes
groupes défuvorisés i améliorer feur situation, Grice an
par. 15(2), la Charte protége le droit des gouvernements
de mettre en ceuvre de tels programmes sans s'exposer i
des contestations fondées sur le par. 15(1). Lorsqu'il fait
face 3 une allégation fondée sur l'art. 15, le gouverne-
ment peut établir que le programme contesté reléve du
par. 13(2) et est done conforme & la Constitution. Si le
gouvernement ne le fait pas, le programme doit alors &tre
assujetti it un examen approfondi au regard du par. 15(1)
afin de déterminer 57l a un effet discriminatoire, [16]
(37] 140]

La distinction fondée sur un motif énuméré ou ana-
logue quétablit un programme gouvernemental n'est
pas discriminatoire au sens de art, 15 si, aw regard du
par. 15(2), ce programme (1) a un ohjet améliorateur
ou réparateur et (2) vise un groupe défavorisé caracté-
risé par un motif énuméré ou analogue. Compte tenu du
libellé et de T'abjet de la disposition, F'objectif 1égisla-
tif est la considération primordiale pour déterminer si
un programme peut bénéficier de la protection du par.
15(2). 1l n'est pas nécessaire que le programme vise
uniquement un objet améliorateur. [4§] [44] [43] {50]
[57]

Le programme gouvernemental en cause dang la pré-
sente affaire est protégé par le par. 15(2) de la Charte:
Le permis de péche communautaire a été délivré confor-
mément i une loi habilitante et & son réglement d’appli-
cation, et il constite une « lofi], lun} programmle] ou
lune] activitlé] » aw sens du par. 15¢2). Le programme est
aussi « destin|é] & améliorer la situation d'individos ou
de groupes défavorisés ». La Couronne associe maints
objectifs an programme, dont ceux consistant & parve-
nir & des solutions négociées relativement aux revendi-
cations de droits de péche des peuples autochtones et i
donner des possibilités de développement économique
aux bandes autochtones afin de favoriser leur accession
i lautosuffisance. Les moyens choisis pour réaliser cet
ohjectif (Pattribution aux collectivités antochtones de
privileges spéciaux en matigre de péche qui constituent
un avantage) ont un lien rationnet avec la poursuite de cet
objectif. La Couronne a donc prouvé que fe programme
avait un objet améliorateur crédible. Le programme vise
également un groupe défavorisé caractérisé par un moetif
énuméré ou analogue. Les bandes qui se sont vu accorder
Tavantage en question étaient défavorisées sur les plans
du revenu et de I'éducation, et & maints autres égards.
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suffered by band members. It follows that the program
does not violate the equality guarantee of 5. 15 of the
Charter. [30] [57-59] [61]

With respect to s. 25 of the Charter, it is not clear
that the communal fishing licence at issue lies within
the provision’s compass. The wording of s. 25 and the
examples given therein suggest that only rights of a
constitutional character are likely to benefit from s. 25,
A second concern is whether, even if the fishing licence
does fall under s. 25, the result would constitute an
absolute bar to the appellants’ s. 15 claim, as distin-
guished from an interpretive provision informing the
construction of potentially conflicting Charter rights.
Prudence suggests that these issues, which raise com-
plex questiens of the utmost importance to the peaceful
reconciliation of aboriginal entitlements with the inter-
ests of all Canadians, are best left for resolution on a
case-by-case basis as they arise. [63-65)

Per Bastarache J.: Section 25 of the Charter operates
to bar the appellants’ constitutional challenge under s.
15. Although there is agreement with the restatement
of the test for the application of s. 15 of the Charter set
out in the main opinion, there is no need to go through
a full s. 15 analysis before considering whether s. 25
applies. It is sufficient to establish the existence of a
potential conflict between the pilot sales program ands,
15. [751 [77] [108]

Section 25 is not a mere canon of interpretation. It
serves the purpose of protecting the rights of aborig-
inal peoples where the application of the Charter pro-
tections for individuals would diminish the distinctive,
collective and cultural identity of an aboriginal group.
This is consistent with the wording and history of the
provision. The s. 25 shield against the intrusion of the
Charter upon native rights or freedoms is restricted by
s. 28 of the Charter, which provides for gender equal-
ity “[nJotwithstanding anything in this Charter”, It
. is also restricted to its object, placing Charter rights
and freedoms in juxtaposition to-aboriginal rights and
freedoms. This means in essence that only laws that
actually impair native rights will be considered, not
those that simply have incidental effects on natives.
[80-81] [89] [93} [97]

Ce désavantage historique perdure de nos jours, Le fait
que certains membres des bandes ne soient pas néces-
sairement personnellement défavorisés nannule pas le
désavantage dont sont collectivement victimes les mem-
bres de ces bandes. Il s’'ensuit que le programme ne porte
pas atteinte au droit A I'égalité garanti par Part. 15 de la
Charte. [30] [57-59] [61]

En ce qui concerne ast. 25 de la Charte, il west pas
certain que le permis de p&che communautaire en cause
tombe sous le coup de cet article. Le libellé de Part. 25 et
les exemples qu'en y trouve indiquent que seuls les droits
de nature constitutionnelle sont susceptibles de bénéfi-
cier de la protection de I'art. 25, M&me dans I'hypothése
oil le permis de péche reléverait effectivement de art.
25, la deuxiéme question est de savoir si 1a demande des
appelants fondée sur l'art. 15 serait totalement irrece-
vable, contrairement & ce qui se produirait dans le cas
d'une disposition servant & interpréter des droits garan-
tis par la Charte qui sont susceptibles d’entrer en conflit.
11 serait plus prudent que ces questions — qui soulévent
des considérations complexes extrémement importantes
pour que les droits des Autochtones puissent étre conci-
liés de maniére pacifique avec les intéréts de tous les
Canadiens — soient tranchées au fur et & mesure qu'elles
seront soulevées dans des cas particuliers. [63-65]

Le juge Bastarache : L'article 25 de la Charte fait ob-
stacle 4 1a contestation constitutionnelle des appelants
fondée sur I'art. 15, Bien que la réaffirmation du critére
adopté dans les motifs principaux 2 I'égard de I"applica-
tion de l'art. 15 de la Charte soit acceptée, il n'est pas
nécessaire de procéder a une analyse compléte au regard.
dée lart. 15 avant de se demander si I'art. 25 s"applique.
11 suffit d'établir 'existence d’un conflit potentiel entre le
programme pilote de vente et Part. 15, [75] [77] [108]

Larticle 25 n’est pas une simple norme d'interpré-
tation. Il a pour objectif de protéger les droits des peu-
ples autochtones lorsque V'application des protections
établies dans la Charte 3 I'endroit des individus dimi-
nuerait I'identité distinctive, collective et culturelle d'un
groupe autochtorie, Cette interprétation s’accorde avec Ia
formulation et I'historique de la disposition. Larticle 25
qui sert de bouclier contre les incidences de Ia Charte
sur les droits et les libertés des peuples autochtones est
restreint par Part. 28 de la Charte, qui établit I’égalité des
sexes « [ilndépendamment des autres dispositions de la
présente charte », Il est également limité & son objet, les
droits et Iibertés garantis par Ya Charte étant juxtaposés
aux droits et libertés des peuples autochtones. Cela signi-
fie, pour I'essentiel, que seules les lois qui portent véri-
tablement atteinte & des droits des peuples autochtones
seront prises en considération, et non celles qui ont uni-
quement des effets accessoires sur les Autochtones. [80-
811 [89] [93]1 [97] ’
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The reference to “aboriginal and treaty rights” in
5. 25 suggests that the focus of the provision is the
uniqueness of those persons or communities mentioned
in the Constitution: the rights protected are those that
are unique to them because of their special status.
Legislation that distinguishes between aboriginal and
non-aboriginal people in order to protect interests asso-
ciated with aboriginal culture, territory, sovereignty or
the treaty process deserves to be shielded from Chuarfer
scrutiny. Laws adopted under the power set out in s,
91(24) of the Constitution Act, 1867 would normalty
fall into this category, the power being in relation to the
aboriginal peoples as such, but not laws that fall unders.
8R of the Indian Act, because they are by definition laws
of general application. “[O]ther rights or freedoms” in
8. 25 comprise statutory rights which seek to protect
interests associated with aboriginal culture, territory,
self-government, and settlement agreements that are a
replacement for treaty and aboriginal rights. But private
rights of individual Indians held in a private capacity
as ordinary Canadian citizens would not be protected.
Section 25 reflects the imperative need to accommo-
date, recognize and reconcile aboriginal interests. {103}
[105-106]

There are three steps in the application of 5. 25. The
first step requires an evaluation of the claim in order
to establish the nature of the substantive Charter right
and whether the claim is made out, prima facie. The
second step requires”an evaluation of the native right
to establish whether it falls under s. 25, The third step
requires a determination of the existence of a true con-
flict between the Charter tight and the native right.
[11E]

Here, there is a prima fucie case of discrimination
pursuant to s. 15(1). The right given by the pilot sales
program is limited to Aboriginals and has a detrimental
etfect on non-aboriginal commercial fishers who oper-
ate in the same region as the beneficiaries of the pro-
gram. It is also clear that the disadvantage is related
to racial differences. The native right falls under s.
25. The unique relationship between British Colwnbia
aboriginal communities and the fishery should be
cnough to draw a link between the right to fish given
to Aboriginals pursuant to the pilot sales program and
the rights contempiated by s. 25. The right to fish has
cansistently been the object of claims based on aborig-
wak viphts aned treaty righis, the enumerated terms in
the provisions. Farthermore, the Crown itself argoed
thet these il to Bsh weee i Best stepin establishing

La mention & I'art. 25 des « droits ou libertés ances-
traux et issus de traités » indique que la disposition est
axée sur le caractére tout a fait particulier des personnes
ou des collectivités mentionnées dans 1a Constitution; les
droits protégés sont ceux qui leur sont propres en raison
de leur statut spécial. Un texte législatif qui fait une dis-
tinction entre Autochtones et non-Autochtones afin de
protéger des intéréts liés A 1a culture, au territoire ou &
la souveraineté autochtores, ou au processus des traités,
mérite d'étre soustrait & Fexamen fondé sur la Charte,
Les lois adoptées en vertu de la compétence établie au
par. 91(24) de la Lol constitutionnelie de 1867 feraient
normalement partie de cette catégorie, cette compé-
tence concernant les peuples autochtones en tant gue
tels, mais pas les lois visées par I'art. 88 de la Lof sur
les Indiens, puisqu'il sagit par définition de lois d'upplhi-
cation généritle. Sont compris dans les droits et libertés
« autres » A Iart, 25 les droits dlorigine 1égislative qui
visent 4 protéger des intéréts liés i In culture, au territoire
et & l'autonomie gonvernementale des Autochtones, ainsi
que les accords de réglement qui remplacent des droits
ancestraux ou issus de traités, Mais les droits privés dont
jouissent les Autochtones sur le plan individuel, & titre
privé, en tant que citoyens canadiens comie les autres,
ne seriient pas protégés. LUarticle 25 traduit 1a nécessité
impérative de trouver des accommodements aux inté-
réts des peuples autochtones, de les reconnaitre et de les
concilier. [103] [105-106]

L'application de l'art. 25 comporte trois étapes. La
premigre exige une évaluation de la revendication afin
d'établir la nature du droit fondamental garanti par la
Charte et de déterminer si le bien-fondé de la revendi-
cation a été établi i premidre vue. La deuxiéme éape
consiste & évaluer le droit autochtone afin de déterminer
s'il reléve de I'art. 25, La troisieme étape consiste & déter-
miner §'il existe un conflit véritable entre le droit garanti
par la Charte et le droit auwtochtone, [111}

En l'espece, il existe une preuve prima focie de dis-
crimination selon le par. 15(1). Le droit conféré par le
programme pilote de vente est limité aux Autochtones et
a un eftet préjudiciable aux pécheurs commerciaux non
autochtones actifs dans la méme région que les bénéfi-
ciaires du programme. 11 est clair aussi que le désavan-
tage est 1ié & des différences raciales. Le droit autochtone
est visé par I'art. 25, Le rapport tout i fait particulier des
communautés autochtones de la Colombie-Britannigue
avec la péche devrait suffire & établir un lien entre le
droit de péche donné aux Autochtones en vertu du pro-
gramme pilote de vente et les droits envisagés a Uart. 25.
Le droit de péche a constamment fait I'objet de reven-
dications fondées sur les droits ancestraux et les droits
issus de traités, soit les termes énumérés dans les dis-
positions. En outre, la Couronne elle-méme a prétendu
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a treaty right and s. 25 reflects the notions of recon-
ciliation and negotiation present in the treaty process.
Finally, the right in this case is totally dependent on the
exercise of powers given to Parliament under s. 21(24)
of the Constitution Act, 1867, which deals with Indians,
The Charter cannct be interpreted as rendering uncon-
stitutional the exercise of powers consistent with the
purposes of s. 91(24), nor is it rational to believe that
every exercise of the s. 91(24) jurisdiction requires a
justification under s. 1 of the Charter. Section 25 is a
necessary partner to 5. 35(1) of the Constitution Act,
1982; it protects s. 35(1) purposes and enlarges the
reach of measures needed to fulfill the promise of rec-
onciliation. There is also a real conflict here, since the
right to equality afforded to every individual under s.
15 is not capable of application consistently with the
rights of aboriginal fishers holding licences under the
pilot sales program. Section 25 of the Charter accord-
ingly applies in the present situation and provides a full
answer to the claim. [116] [119-123}
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an example (at pp. 11-12} that is highly reminiscent
of the present matter to demonstrate that there is
a serious difficulty in finding that s. 25 is a mere
canon of interpretation. If a provincial Act were to
establish that “[n]Jo Indian shall hunt (or fish) except
for his own personal consumption unless he has
first obtained a licence”, and that no treaty or ab-
original right to this exemption existed, then a non-
Indian hunter or fisherman would say that the stat-
ute violated s. 15(1} of the Charter, Indians would
have a right to hunt or fish for personal consump-
tion denied to others. The statutory right given to
the Indians would be an “other righ[t] or freedo[m}”
under 5. 25. The court would then be forced to
choose between vindicating the equality right or
the right protected by s. 25. If the real effect of s.
25 is to protect native rights and freedoms from
erosion based on the Charter, the conflict should
be resolved by refusing to apply s. 15 in these cir-
cumstances.

f81] I agree that giving primacy to s. 25 is what
was clearly intended, As will be seen, this is con-
sistent with the wording and history of the provi-
sion. It is also consistent with the declarations of
the then Deputy Minister of Justice, Roger Tassé,
and with those of the Minister of Justice at the time
of the 1983 amendment, Justice Minister Mark
MacGuigan,

2.1.1 Interpretative Approach

[82] Ouwr Court has given great importance to the
need for purposeful interpretations. In R. v. Ulybel
Enterprises Lid., [2001] 2 S.C.R. 867, 2001 SCC
56, Iacobucci J. gives a detailed explanation of the
rules of statutory interpretation, showing that one
mist first consider the wording of the Act, then the
legislative history, the scheme of the Act, and the
legislative context. Consequently, I will examine
the manner in which s. 25 addresses the tension
between individual and group rights with reference
to all of the above.

[83] In Reference re Secession of Quebec,
[1998] 2 S.C.R. 217, at para. 82, this Court stated:

démontrer que la thése selon laguelle I'art. 25 est
une-simple norme d’interprétation se heurte & une
sérieuse difficulté, donne (aux p. 11-12) un exem-
ple qui présente de grandes similitudes avec la

présente affaire. Si une loi provinciale interdi-

sait [TRADUCTION] « aux Indiens de chasser (ou
de pécher) autrement que pour leur consommation
personnelle & moins d’avoir au préalable obtenu un
permis » et qu'il nexistait & lappui de cette exemp-
tion ancun droit ancestral ou issu d’un traité, un chas-
seur ou un pécheur nton indien pourrait faire valoir
que la Joi en question est contraire au par. 15(1) de la
Charte. Les Indiens auraient un dreit de chasse ou
de péche pour leur consommation personnelle qui
est refusé aux autres. Le droit conféré aux Indiens
par le texte 1égislatif serait un des « droits on liber-
tés [. . .J-autres » dont il est question & l'art. 25. Le
tribunal serait alors forcé de faire prévaloir soit le
droit a I'égalité, soit le droit protégé par l'art. 25. Si
Jart. 25 a pour véritable effet de protéger les droits et
libertés des peuples autochtones contre une érosion
découlant de la Charte, il fandrait résoudre le conflit
en refusant d’appliquer I’art. 15 dans un tel cas.

[81] Jestime moi aussi que I'intention &tait mani-
festement de donner la primauté 2 I'art. 25. Comme
nous le verrons, cette interprétation s’accorde avec
la formulation et I’historique de la disposition. Eile
s'accorde également avec les déclarations du sous-
ministre de la Justice & I’époque, Roger Tassé, et
avec celles de Mark MacGuigan, le ministre de la
Justice au moment de la modification de 1983,

2.1.1 Méthode d’interprétation

[82] Notre Cour a accordé une grande importance
a la nécessité d’interpréter les lois en fonetion de leur
objet. Dans R. ¢. Ulybel Enterprises Ltd., [2001] 2
R.C.5. 867, 200t CSC 36, le juge Iacobucci expli-
gue dans le détail les régles d’interprétation des lois.
Il indique qu’il faut tout d'abord examiner le libellé
de la loi, puis son historique, le régime qu’elle éta-
blit, et enfin le contexte législatif. C’est donc en me
référant & tous ces €léments que j'étudierai 1a facon
dont la tension entre droits individuels et droits col-
lectifs est résolue a I'art. 25,

[83] Dans le Renvoi relatif & la sécession du
Québec, {1998] 2R.C.S. 217, par. 82, 1a Cour a écrit :
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“Consistent with this long tradition of respect for
minorities, which is at least as old as Canada itself,
the framers of the Constitution Act, 1982 included
in 8. 35 explicit protection for existing aboriginal
and treaty rights, and in s. 25, a non-derogation
clause in favour of the rights of aboriginal peo-
ples.” Clearly, this Court has held that a generous
interpretation is mandated.

2.1.2 Textval and Structural Analysis

[84] First, let us consider the terms of s. 25:

25. The guarantee in this Charter of certain rights
and freedoms shall not be construed so as to abrogate
or derogate from any aboriginal, treaty or other rights
or freedoms that pertain to the aboriginal peoples of
Canada including

(@) any rights or freedoms that have been recog-
nized by the Royal Proclamation of October 7, 1763;
and

(b) any rights or freedoms that now exist by way of
land claims agreements or may be so acquired.

25. Le fait que la présente charte garantit certzing
droits et libertés ne porte pas atteinte aux droits ou lib-
ertés — ancestraux, issus de traités ou autres — des
peuples antochtones du Canada, notamment :

a) aux droits ou libertés reconnus par 1a Proclama-
tion royale du 7 octobre 1763,

b) aux droits ou libertés existants issus d’accords
sur des revendications territoriales ou ceux suscepti-
bles d’&tre ainsi acquis,

[85] Here we have an Act that is clear in its
French version and ambiguous in its English ver
sion. Other provisions of the Charter provide the
statutory context for the interpretation of s. 25.
Section 21 provides that nothing in ss. 16 to 20
“abrogates or derogates from any right, privilege or
obligation with respect to the English and French
languages™. Section 29 provides that nothing in the
Charter “abrogates or derogates from any rights or
privileges guaranteed by or under the Constitution

« Conformément 2 cette longue tradition de res-
pect des minorités, qui est au moins aussi ancienne
que le Canada lui-méme, les rédacteurs de la Loi
constitutionnelle de 1982 ont ajoutd A Lart. 35 des
garanties expresses relatives aux droits existants —
ancestraux ou issus de traités — des auvtochiones,
et & l'art. 25 une clause de non-atteinte aux droits
des peuples autochtones.» De toute évidence,
la Cour a jugé qu'une interprétation généreuse
s’'impose.

2.1.2  Analyse textuelle et structurelle

[84] Examinons tout d'abord le libellé de l'art.
25:

25. Le fait que la présente charte garantit certains
droits et libertés ne porte pas atteinte aux droits ou liber-
tés — ancestraux, issus de traités ou autres —— des peu-
ples autochtones du Canada, notamment ;

@ aux droits ou libertés reconnus par la Proclama-
tion royale du 7 octobre 1763;

b) aux droits ou libertés existants issus d’accords
sur des revendications territoriales on ceux suscepti-
bles d’étre ainsi acquis.

25. The guarantee in this Charter of certain rights
and freedoms shall not be construed so as to abrogate
or derogate from any aboriginal, treaty or other rights
or freedoms that pertain to the aboriginal peoples of
Canada including

(¢) any rights or freedoms that have been recognized
by the Royal Proclamation of October 7, 1763; and

(b) any rights or freedoms that now exist by way of
land claims agreements or may be so acquired.

[85] Voild un texte qui est clair dans sa ver-
sion francaise et ambigu dans sa version anglaise.
D’autres dispositions de la Charte indiquent le
contexte législatif de Vinterprétation de Vart. 25.
Larticle 21 précise que les art. 16 & 20 « n’ont pas
pour effet, en ce qui a trait 4 la langue francaise ou
anglaise ou & ces deux langues, de porter atteinte
aux droits, privileges ou obligations » Aux termes
de Part. 29, les dispositions de la Charte « ne por-
tent pas atteinte aux droits ou priviléges garantis
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Gaz Metropolitain, Inc., Alberta Gas Trunk Line
Company Limited, Pan-Alberta Gas Limited,
Saskatchewan Power Corporation, Rio Algom
Mines Limited, The Attorney General of Manito-
ba and The Attorney General of Quebec
(Respondents)

Trial Division, Mahoney J.—Ottawa, August 19,
20 and 21, 1974.

Extraordinary remedies—Motion to quash interim rulings
of Board—Certiorari not appropriate— National Energy
Board Act, R.8.C. 1970, ¢. N-6, ss. 20, 44(a)-(d)—Federal
Court Act, s5. 18, 28,

The applicants sought orders by way of certiorari to quash
two rulings of the National Energy Board during the hearing
of an application by the respondent TransCanada, PipeLines
Limited for a certificate under section 44 of the National
Energy Board Act.

Held, dismissing the application, the Board’s first ruling,
determining the order in which it would receive evidence
and permit cross-examination of witnesses, was obviously
within its powers. As for the second ruling, limiting the
scope of the Board’s inquiry under section 44 of the Nation-
al Energy Board Act, certiorari was not the appropriate
remedy to deal with an interim determination such as the
one in issue, however appropriate it might be to deal with
the decision the Board is required to make. The Board had
authority to determine in good faith to narrow the scope of
its inquiry; it acted in good faith in making that determina-
tion; and certiorari was inappropriate in respect of such
determination.

In re Anti-Dumping Act and in Danmor Shoe Company
Lid. [1974] 1 F.C. 22, applied. Canadian National
Railways v. Canada Steamship Lines, Limited [1945]
A.C. 204 and Toronto Newspaper Guild v. Globe Print-
ing Company [1953] 2 S.C.R. 18, considered.

APPLICATION.

COUNSEL

Dawd W. Scott and George Hunter for
applicant Union Gas Limited.

Robin Scott, Q.C., and D. Rogers for apph-
cant Minister of Energy for Ontario.

TNION GAS LTD. ¢. TRANSCANADA PIPELINES LTD. 313

T-2983-74

Union Gas Limited, le ministre de ]’Energie de
I’Ontario et The Consumers’ Gas Company
{(Requérants)

C.

TransCanada PipeLines Limited, POffice national
de Pénergie, Greater Winnipeg Gas Company,
Gaz Métropolitain, Inc., Alberta Gas Trunk Line
Company Limited, Pan-Alberta Gas Limited,
Saskatchewan Power Corporation, Rio Algom
Mines Limited, le procureur général du Manitoba
et le procureur général du Québec (Intimés)

Division de premiére instanqe‘;' le juge Maho-
ney—Ottawa, les 19, 20 et 21 aofit 1974.

Recours extraordinaires—Requéte en annulation des déci-
sions proviscires de VOffice—Bref de certiorari inadéguat—
Loi sur ’Office national de Dénergie, S.R.C. 1970, c. N-6,
art. 20, 44a) & d)-—Loi sur la Cour fédérale, art. 18 et 28.

Les requérants cherchent & obtenir des ordonnances par
voie de certiorari pour faire annuler deux décisions de
I'Office national de 1'énergie rendues au cours de 1’audition
dune demande déposée par I'intimée, Ja TransCanada Pipe-
Lines Limited en vue d'obtenir un certificat prévu 4 1’article
44 de la Loi sur I'Office national de 'énergie.

Arrét: la demande est rejetée; de toute évidence, la pre-
midre décision de I'Office, visant & déterminer ’ordre dans
lequel il entendrait les témoignages et autoriserait le contre-
interrogatoire des témoins, reléve de ses fonctions. Quant 2
la seconde décision, qui restreignait la portée de I'enquéte de
1'Office prévue i I'article 44 de la Loi sur 'Office national
de 'énergie, le bref de certiorari n'est pas le recours appro-
prié pour traiter une décision provisoire comme celle en
cause, si applicable soit-il 3 la décision que 1'Office doit
rendre. L’Office avait le pouvoir de décider de bonne foi de
restreindre la portée de son enquéte; il a.agi de bonne foi en
rendant cette décision; le certiorari est inadéquat & Pégard
d’'une telle décision.

Arrét appliqué: In re la Loi antidumping et in re
Danmor Shoe Company Ltd. [1974] 1 C.F. 22. Arréts
examinés: La Compagnie des chemins de fer nationaux
du Canada ¢. Canada Steamship Lines, Limited [1945]
A.C. 204 et Toronto Newspaper Guild c. Globe Printing
Company [1953] 2 R.C.S. 18.

DEMANDE.
AVOCATS:

David W. Scott et George Hunter pour la
requérante, Union Gas Limited.

. Robin Scott, c.r., et D. Rogers pour le
requérant, le ministre de I’Energie de
I’'Ontario. -
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R. A. Smith, Q.C., and Jerry H. Farrell for
applicant Consumers’ Gas Company.

L. H. Pilon for respondent TransCanada
PipeLines Limited.

F. H. Lamar, Q.C., and I. Blue for respond-
ent National Energy Board

dihy for respondent Gaz Metropohtam, Inc.
A. Lorne Campbell, Q.C., and M. E. Roth-
stein for respondent Greater Winnipeg Gas
Company.

G. J. Gorman, Q.C., for respondents Alber-
ta Gas Trunk Line Company Limited and
Pan-Alberta Gas Ltd.

John Sopinka and R.” W. Cosman for
respondent Rio Algom Mines Limited.

T. J. Waller for respondent Saskatchewan
Power Commission.

J. F. Sherwood for respondent Afttorney
General of Manitoba.

Robert Dulude, Q.C., and Pierre R, Fortin
for respondent Attorney General of
Quebec.

SOLICITORS.

Scott & Aylen, Ottawa, for applicant Union
Gas Limited.

Legal Dept., Minister of Energy for Ontario
and Thompson, Rogers, Toronto, for appli-
cant Minister of Energy for Ontario.

Smith, Lyons and Associates, Toronto, for
applicant The Consumers’ Gas Company.
Legal Dept., TransCanada PipeLines Lim-
ited, Toronto, for respondent TransCanada
Pipelines Limited.

Legal Dept., National Energy Board, for
respondent National Energy Board.

Laing, Weldon and Associates, Montreal,
for respondent Gaz Metropolitain, Inc.

Aikins, MacAulay and Thorvaldson, Win-
nipeg, for respondent Greater Winnipeg
Gas Company.

R. A. Smith, c.r., et Jerry H. Farrell pour la
requérante, The Consumers’ Gas Company.

L. H. Pilon poufﬂl’intimée, TransCanada
PipeLines Limited.

F. H. Lamar, c.r., ¢t I, Blue pour I'intimé,
POffice national de 1’énergie.

Charles Gonthier, c.r., et Michael Cuddihy
pour l'intimée, Gaz Métropolitain, Inc.

A. Lorne Campbell, c.r., et M. E. Rothstein
pour lintimée, Greater Winnipeg Gas
Company.

G. J. Gorman, c.r., pour les intimées, Alber-
ta Gas Trunk Line Company Limited et
Pan-Alberta Gas Ltd.

John Sopinka et R. W. Cosman pour I'inti-
mée, Rio Algom Mines Limited.

T. J. Waller pour Pintimée, Saskatchewan
Power Commission,

J. F. Sherwood pour I'intimé, le procureur
général du Manitoba.

Robert Dulude, c.r;., et Pierre R. Fortin pour
I’intimé, le procureur général du Québec.

PROCUREURS:

Scott & Aylen, Ottawa, pour la requérante,
Union Gas Limited.

Contentieux, le ministre de I’Energie de
I’Ontario et Thompson, Rogers, Toronto,
pour le requérant, le ministre de I’Energie
de I’Ontario.

Smith, Lyons et Associés, Toronto, pour la
requérante, The Consumers’ Gas Company.
Contentieux, TransCanada PipeLines Limi-
ted, Toronto, pour l'intimée, TransCanada
PipeLines Limited.

Contentieux, Office national de l'énergie,
pour I’intimé, I'Office national de P’énergie.
Laing, Weldon et Associés, Montréal, pour
I'intimée, Gaz Métropolitain, Inc.

Aikins, MacAulay et Thorvalds?n, Winni-
peg, pour l'intimée, Greater Winnipeg Gas
Company.
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Honeywell, Wotherspoon, Ottawa, for
respondents Alberta Gas Trunk.Line Com-
pany Limited and Pan-Alberta Gas Ltd.

Fasken and Calvin, Toronto, for respondent
Rio Algom Mines Limited.

Griffin, Beke and Associates, Regina, for
respondent Saskatchewan Power Commis-
sion.

Legal Dept., Attorney General of Manitoba,
Winnipeg, for respondent Attorney General
of Manitoba.

Geoffrion & Prud’homme, Montreal, and
Dept. of Natural Resources for Quebec for
respondent Attorney General of Quebec.

The following were served with the originat-
ing notice of motion, but were not named as
parties and were not represented at the hearing:

Consolidated Natural Gas Limited and

Consolidated Pipelines Company.

Northern ‘and Central Gas Corporation,
Limited. -

Industrial Gas Users Association.

The following are the reasons for judgment
delivered in English by '

MAHONEY J.: This application for orders by
way of certiorari arises as a result of two rulings
made by the National Energy Board (hereinafter
called “the Board”) during the course of .its
hearing of an application by TrarisCanada Pipe-
Lines Limifed (hereinafter called “TCPL") for a
certificate under section 44 of the National

L]
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Honeywell, Wotherspoon, Ottawa, pour les
intimées, Alberta Gas Trunk Line Company
Limited et Pan-Alberta Gas Ltd.

Fasken & Calvin, Toronto, pour I’intimée,
Rio Algom Mines Limited.

Griffin, Beke et Associés, Régina, pour V'in-
timée, Saskatchewan Power Commission.

Contentieux, le procureir général du Mani- .
toba, Winnipeg, pour T’intimé, le procureur
général du Manitoba.

Geoffrion & Prud’homme, Montréal et le

ministére des Richesses naturelles du
Québec pour Pintimé, le procureur général
. du Québec. .

Les parties suivantes ont regu signification de
la requéte introductive d’instance, mais n’ont
pas été désignées comme parties et elles
n’étaient pas représentées a I’audience:

Consolidated Natural Gas Limited et

Consolidated P{pelines Company.

Northern and Central Gas Corporation
Limited.

Industrial Gas Users Association.

Ce qui suit est la version francaise des motifs
du jugement prononcés par

LE JUGE MAHONEY: La présente demande
visant 1’obtention d’ordonnances par voie de
bref de certiorari résulte de deux décisions ren-
dues par I'Office national de Iénergie (ci-aprés
appelé «I’Office») au cours de I’audition d'une
demande déposée par la TransCanada Pipel.ines
Limited (ci-aprés appelée «TCPL») en vue d’ob-
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Energy Board Act' in respect of proposed addi-
tions to its system.

At the beginning of the hearing on August 7,
1974, the Board directed that the evidence-in-
chief of the applicant, TCPL, and the various
interveners before it and the cross-examination
of witness be conducted in a certain order. This
direction, which I shall, for convenience, refer
to as “the August 7 ruling’” had the effect of
permitting proponents of the application to
cross-examine the witnesses of other propo-
nents and, because of the order established,
permitting that cross-examination, to take place
after the witnesses had been cross-examined by
those in opposition. Objection was taken to the
ruling and argument was heard following which
the Board ruled:

Mr. Rogers, the Board sees no reason to chance [sic] the
sequence of appearances. The sequence was chosen by the
Board for the convenience of the Board and bearing in mind
our impression at the time as to when the evidence would all

be in. As to the cross-examination of witnesses, we feel that )

that should proceed. You, of course, are free to object, Mr.
McOuat js free to object, and all counsel are free to object
to any question which you think is self-serving or detrimen-

I R.S.C. 1970, c. N-6.

44. The Board may, subject to the approval of the Gover-
nor in Coungil, issue a certificate in respect of a pipeline or
an international power line if the Board is satisfied that the
line is and will be required by the present and future public
convenience and necessity, and, in considering an applica-
tion for a certificate, the Board shall take into account all
such matters as to it appear to be relevant, and without
limiting the generality of the foregoing, the Board may have
regard to the following:

(a) the availability of oil or gas to the pipeline, or power

to the international power line, as the case may be;

(b) the existence of markets, actual or potentjal;

() the economic feasibility of the pipeline or internation-

al power line;

(d) the financial responsibility and financial structure of

the applicant, the methods of financing the line and the

extent to which Canadians will have an opportunity of
participating in the financing, engineering and construc-
tion of the line; and

(€) any public interest that in the Board’s opinion may be

affected by the granting or the refusing of the application.

e

tenir un certificat visé i P'article 44 de la Loi sur
I'Office national de l'énergie! portant sur des
additions projetées & son réseau.

Au début de I'audience du 7 aofit 1974, 1’0f.-
fice ordonna que les dépositions principales des
témoins de la requérante, la TCPL, et des diffé-
rents intervenants qui ont comparu devant luj
ainsi que leur contre-interrogatoire se déroulent
suivant un certain ordre. Cette directive, que
J’appellerai 4 toutes fins utiles «la décision du 7
aofit», avait pour effet de permettre aux auteurs
de la demande de contre-interroger les témoins
des co-auteurs de la demande et, en raison ‘de
Yordre ainsi établi, de permettre que ce contre-
interrogatoire ait lieu aprés le contre-interroga-
toire des témoins par les parties qui s’opposent
4 la demande. On s’est objecté & la décision. et
I'Office a entendu ’argumentation, aprés quoi il
a décidé:

[TRADUCTION] M= Rogers, 1'Office ne voit aucune raison
de modifier I'ordre des comparutions. L'Office a choisi cet
ordre parce qu'il Ini est commode, en gardant & 1’esprit
Iimpression que nous avions alors quant an moment o
toute la preuve serait rassemblée. Quant au contre-interroga-
toire des témoins, nous croyons qu’il faut y procéder. Vous
&tes évidemment libre de vous objecter, M* McQuat est libre
de s’objecter et tous les avocats sont libres de s'objecter 3

1 SR.C. 1970, c. N-6.

44. Sous réserve de I"approbation du gouverneur en con-
seil, I'Office peut délivrer un certificat 3 I'égard d'une pipe-
line on d’une ligne internationale de transmission de force
motrice si I'Office est convainen que la commodité et la
nécessité publiques requidrent présentement et requerront
Tavenir Ia canalisation ou la ligne internationale de transmis-
sion et, en étudiant une demande de certificat, celui-ci doit
tenir compte de toutes les données qui Iui semblent pertinen-
tes, et, sans limiter la généralité de ce qui précéde, peut
considérer ce qui suit:

a) Paccessibilité du pétrole ou du gaz au pipe-line, ou de

la force motrice & la ligne internationale de transmission

de force motrice, selon le cas;

b) Pexistence de marchés, effectifs ou possibles;

¢) la praticabilité économique du pipe-line ou de la ligne

internationale de transmission de force motrice;

d) la responsabilité et la structure financitres de I'auteur

de la demande, les méthodes de financement de la canali-

sation ou de la ligne internationale de transmission, ainsi
que la mesure dans laquelle les Canadiens auront J"occa-
sion de participer au financement, 4 Porganisation et & la
construction du pipe-line ou de la ligne internationale de

transmission de force motrice; et - p

€) tout intérét public qui, de I'avis de I’Office, peut &tre

atteint par I’octroi ou le rejet de Ja demande.
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tal to your position.?

The order sought in respect of the August 7
ruling, in the alternative to-an order quashing
the proceedings to date, was an order quashing
that ruling and directing the Board to treat cer-
tain interveners, namely Gaz Metropolitain Inc.,
Greater Winnipeg Gas Company and Pan-Alber-
ta Gas Limited as co-applicants with TCPL to
the extent necessary to deny to those interven-
ers the right to cross-examine TCPL'’s witnesses
and those of each other. '

The parties, other than TCPL, were before
the Board as a result of determinations made
pursuant to section 45 of the Act.? The right of
the Board to determine the order in which it will
receive evidence and permit cross-examination
of witnesses, regardless of how anomalous the
resulf may be when the proceedings are viewed
as adversary proceedings, seems SO clear to me
that 1 dismissed this aspect of the application
from the bench at the conclusion of the hearing.
{ mention it briefly now only with a view to
recording my views.

v

The other ruling, made August 9 (hereinafter
referred to as ‘“‘the August 9 ruling’”) was
attacked with arguments of considerably more
substance. Its effect is said by the applicants
herein to have deprived them of the right to
cross-examine a witness and to introduce evi-
dence-in-chief on a material subject with which
TCPL had been permitted to deal in its evi-
dence-in-chief. A general background is essen-
tial to an appreciation of their position.

The application before the Board embraced
the proposed construction, before the coming
winter, of 15.5 miles of loopline in Saskatche-
wan and Manitoba and 43 miles of loopline in

2 Transcript, p. 88. Mr. Rogers was counsel for the Minis-
ter of Energy for Ontario; Mr. McOuat was counsel for
Union Gas Limited. :

3 45, Upen an application for 4 certificate the Board shall

consider the objections of any interested person, and the
decision of the Board as to whether a person is or is not an
interested person for the purpose of this section is
conclusive.

toute question que VOUs CroyeZ avantageuse ou préjudicia-
ble & votre point de vue.?

1.’ordonnance demandée a ’égard de la décision
du 7 aoiit, subsidiairement a une ordonnance
portant annulation des procédures intentées jus-
gu‘a maintenant, visait &4 annuler cette décision
et 3 enjoindre I'Office de considérer certains
intervenants, savoir la Gaz Métropolitain Inc., la
Greater Winnipeg Gas Company et la Pan-
Alberta Gas Limited, comme co-requérantes au
méme titre que la TCPL, dans la mesure ot cela
permettait de refuser & ces intervenants le droit
de contre-interroger les témoins de la TCPL et
les témoins cités par l'une ou I’autre d’entre
elles.

Les parties, autres que 1a TCPL,, doivent leur
présence devant I’Office 3 des décisions prises
en application de Particle 45 de la Loi.* Lé droit
de I'Office de déterminer I'ordre dans lequel il
entendra les témoignages et permettra le contre-
interrogatoire des témoins, si exceptionnel gue
puisse en &tre le résultat lorsque les procédures
sont considérées comme des procédures conten- -
tieuses, me semble tellement manifeste que j’ai
rejeté cet aspect de la demande immédiatement
3 la fin de Paudience. Je le mentionne briéve-
ment ici uniquement pour consigher Imes
opinions.

On a avancé contre l'autre décision, rendue le
9 aofit (ci-apres appelée «la décision du 9
aofit»), des arguments beaucoup mieux fondés.
Les requérants cn I’espece affirment qu’elle a
pour effet de les priver du droit de contre-inter-
roger les témoins et de présenter des témoins
sur une guestion importante dont la TCPL a été
autorisée de traiter lors des dépositions de ses
témoins. 11 est essentiel de brosser un tableau
général pour juger de leur point de vue.

La demande déposée dont I’Office était saisi
comprenait le projet de construction, avant la
venue de I’hiver, d’unc ligne d’évitement de 155

7 milles en Saskatchewan et au Manitoba et d’une

2 Transcription, page 88. M Rogers représentait le minis-
tre de I'Energie de 'Ontario; M* McOuat représentait 1'Un-
jon Gas Limited. : : . :

3 48, Lors d'une demande de certificat, 1'Office doit étu-
dier les objections de toute personne intéressée, et la déci-
sion de 1'Office sur la question de savoir si une personne st
intéressée ou non, pour les objets du présent article, est
péremptoire. ' ‘
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Ontario between Toronto and Montreal to pro-
vide transportation for gas purchased by Great-
er Winnipeg Gas Company and Gaz Metropolit-
ain, Inc., in Alberta for delivery in their
respective market areas, namely Winnipeg and
Montreal and their environs. The application
. also embraced an additional 7.8 miles of loop-

line in Ontario, apparently having nothing in

particular to do with Gaz Metropolitain’s
requirements, being essentially to secure alter-
nate facilities in case of main line interruption.
The application was unique in so far as TCPL
was concerned inasmuch as it was the first time
that it proposed to construct facilities to meet
the transportation requirements of others.
Heretofore, TCPL has purchased gas in Alberta,
taken delivery at the Alberta border, transport-
ed it to the market areas of its various custom-
ers and sold it to them there. For the first time,
it proposed to act only as a carrier. As one
result, TCPL, in its application to the Board, did
not itself propound present and future public
convenience and necessity but stated:

13. Evidence that the additional pipeline facilities are and
will be required by the present and future public conveni-
ence and necessity will be submitted by Gaz Metropolitain,
inc. and Greater Winnipeg Gas Company, respectively.

The evidence as to future gas supply included
in TCPL’s application would appear to have
been less than fully supportive of the proposi-
tion that the new facilities would meet the test
of future public necessity if the “future” began
anything more than a year or two hence. The
witness put forward by TCPL to testify on this
aspect of their material was subjected to vigor-
ous cross-examination by counsel for Pan-
Alberta Gas, Consumers’ Gas, Union Gas, the
Minister of Energy for Ontario, Gaz Metropolit-
ain and, finally, the Board. Pan-Alberta is the
vendor to Gaz Metropolitain of the gas pro-
posed to be transported and it is, I think, fair to
say that their cross-examination was intended to
attack the validity of TCPL’s supply projection
in that they contend it is understated. As TCPL
customers without other suppliers, Union and
Consumers’, both Ontario distributors, support-

autre de 43 milles en Ontario, entre Toronto et
Montréal, afin d’assurer le transport de gaz
acheté en Alberta par la Greater Winnipeg Gag
Company et la Gaz Métropolitain, Inc., et des-
tiné & étre livré sur leurs territoires de -vente
respectifs, savoir Winnipeg, Montréal et leurs
environs. La demande comprenait également
une ligne d’évitement additionnelle de 7.8 milles
en Ontario, n’ayant, semble-t-il, aucun rapport
avec Jes exigences de la Gaz Métropolitain; elle
visait essentiellement & fournir des installations
subsidiaires au cas d’interruption de la ligne
principale. Il s’agissait, quant a la TCPL, d’une
demande sans précédent dans la mesure o
c’était la premiére fois qu’elle projetait de cons-
truire des installations ddans le but de satisfaire
aux exigences de transport d’antres compagnies,
Jusqu’a maintenant, la TCPL achetait du gaz en
Alberta, en prenait livraison aux frontiéres de
I’Alberta, le transportait sur les territoires de
vente de ses différents clients et la, le leur
vendait. Pour la premiére fois, elle projetait
d’agir uniquement 3 titre de transporteur. Cette
demande déposée devant I'Office a eu pour
conséquence que la TCPL n’a pas évoqué elle-
méme la commodité et la nécessité publiques
présentes et futures mais a déclaré:

[TrADUCTION] 13. La Gaz Meétropolitain Inc. et la Greater
Winnipeg Gas Company, respectivement, prouveront que la
commodité et la nécessité publiques requiérent présente-

ment et requerront & ’avenir des installations supplémentai-
res de pipe-lines.

La preuve quant a I'approvisionnement en gaz
pour l’avenir que comportait la demande de la
TCPL n’appuierait que trés peu, semble-t-il, la
proposition selon laquelle les nouvelles installa-
tions rencontreraient le critére de la nécessité
publique pour 1’avenir, si «I’avenir» commengait
dans plus d'une année ou deux. La personne
citée par la TCPL pour témoigner sur cet aspect
de leur preuve fit I'objet d’'un contre-interroga-
toire vigoureux de la part des avocats de la
Pan-Alberta Gas, de la Consumers’ Gas, de
1"Union Gas, du ministre de ’Energie de I’Onta-
rio, de la Gaz Métropolitain et, enfin, de 1"Of-
fice. La Pan-Alberta vend & la Gaz Métropoli-
tain le gaz dont on projette le transport et je
pense qu'il est juste d’affirmer que leur contre-
interrogatoire avait pour but .d’attaquer la vali-
dité du projet d’approvisionnenient de la TCPL,
en ce sens qu'ils prétendent qu'il ne correspond

[1974] 2 F.C.
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ed by the Ontario Minister, cross-examined
from a different point of view. The questioning
and the evidence-in-chief dealt not only with
TCPL’s committed and probable supply but
with the entire supply available from Alberta for
British Columbia as well as points east.

On August 9 a panel of witnesses was called
by Gaz Metropolitain. Included on the panel
was the manager of gas supply for Pan-Alberta
Gas who had, coincidentally, previously
occupied a senior position with Westcoast
Transmission Company Limited, TCPL’s coun-
terpart in the movement of gas west of Alberta.
His evidence-in-chief was limited to the gas
reserves committed to Gaz Metropolitain under
the contract between the two companies. On
cross-examination counsel for ¥Union Gas
entered upon a line of questioning relative to
new facilities required in Alberta to service the
contract and, after objection, the Board ruled:

i

(HE CHAIRMAN: Mr. McOuat, the Board is of the view that
what it is charged with finding here is the public interest and
convenience of the facilities applied for, which are facilities
to be constructed by TransCanada PipeLines, and we find
that the Jine of guestioning upon which you have begun to
embark was not of sufficient relevance to warrant us an
excursion in there, and did not contribute materially to the
finding the Board must make in respect to public conveni-
ence on TransCanada’s facilities, ’

MR, McOUAT: Thank you.4-

Cross-examination continued and, at page 407
of the transcript, referring to a matter raised by
counsel for Pan-Alberta in argumeni on a
motion to adjourn the proceeding presented
August 7 on behalf of the Minister of Energy
for Ontario, asked whether the witness was
aware of “any specific shortfall in British
Columbia reserve ability to meet British
Columbia markets”. Counsel for Pan-Alberta
objected immediately. Argument was heard
during which it became clear that the scope of

4 Transcript p. 402.

pas & la réalité. A titre de clientes de la TCPL,
sans autres fournisseurs, I'Union et la Consu-
mers’, deux distributrices ontariennes, bénéfi-
ciant de I'appui du Ministre ontarien, ont mené
le contre-interrogatoire d’un point de vue diffé-
rent. L’interrogatoire et la déposition principale
concernaient non seulement l’approvisionne-
ment garanti et possible provenant de la TCPL,
mais aussi I’ensemble de l’approvisionnement
disponible en Alberta & I'intention de la Colom-
bie-Britannique et des autres territoires situés a
I'est.

Le 9 aocfit, la Gaz Métropolitain a cité un

groupe de témoins. Faisait partie du groupe, le
directeur du service d’approvisionnement en gaz
de la Pan-Alberta Gas qui, par coincidence,
avait antérieurement occupé un poste de cadre a
la Westcoast Transmission Company Limited,
contrepartie de la TCPL dans le transport du
gaz effectué a I'ouest de I’Alberta. Sa déposition
principale s’est limitée aux réserves de gaz pro-
mises & la Gaz Métropolitain en vertu du con-
trat intervenu entre les deux compagnies. En
contre-interrogatoire, I’avocat de I'Union Gas a
commencé A poser des questions portant sur les
nouvelles installations en Alberta qui étaient
nécessaires & Yexécution du contrat et, aprés
objection, I'Office a décidé:
[TRADUCTION] LE PRESIDENT: M¢ McOuat, I’Office est d'avis
qu'il a pour mandat en I'espéce de trouver quels sont 'inté-
rét public et la commodité des installations demandées que
la TransCanada PipeLines doit construire; nous concluons
que l'interrogatoire dans lequel vous vous engagez n’est pas
suffisammernt pertinent pour nous autoriser a le poursuivre
et n'apporte rien A la décision que I'Office doit rendre &
Pégard de la commodité publique résuitant des installations
de Ia TransCanada.

Mt MCOUAT: Merci?

Le contre-interrogatoire s’est poursuivi-et, a
la page 407 de la-transcription, se référant 4 une
question soulevée par I’avocat de la Pan-Alberta
au cours du débat sur une requéte d’ajourne-
ment de la procédure présentée le 7 aofit au
nom du ministre ontarien de I’Energie, il
demanda si le témoin était au courant «d’une
insuffisance particuliére des réserves de la
Colombie-Britannique destinées & satisfaire la
demande dans cette province». L’avocat de la
Pan-Alberta s'objecta immédiatement. On a

4 Transéri tion, page 402.
P!
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the hearing and not just the relevance or materi-
ality of the particular question was in the fore-
front of the minds of those participating in the
argument. For the proponents, counse] for Gaz
Metropolitain said, in part:

. this application is an application for a certain very
limited facility to transport a quantity of gas . .. that is de
minimis in relation to the overall supply, and the only real
issue before this Board is whether there is a public interest
and need to transport this available contracted supply to
Montreal at this time. That is the issve. To try and transform
this hearing into a hearing on overall Canadian supply and
requirements, or overall need of transmission facilities in
Canada I think is trying to attribute to it some importance
that it just does not have . . . .*

For the opponents, counsel for Union Gas
replied, in part:

. what Gaz Metropolitain is asking for here, ... is to
approve expansion to enable them to buy a gas supply which
may well be reguired to maintain deliverability on their
existing contracts as well as existing contracts of
others . . . . That issue then goes to the capability of Alberta
supply to meet all Canadian markets, including Trans-
Canada’s existing contracts and including any proposed
extension or expansion . ... If you are going to go to the
capability of that Alberta supply, the issue of either [sic]
further Canadian demands now being imposed on that
supply is entirely relevant.®

Counsel for the Board, after references to
particular sections of the Act, advised:

... the pipeline we are talking about is the particular facili-
ties being applied for by TransCanada and the only thing
that concerns this Board is the supply available to that
pipeline, the markets to be served by that pipeline and the
economic justification for that pipeline. So 1 would submit
that getting into the question of gas supply is not relevant.

MR. EDGE: On a point of clarification Mr. Blue, what does
your statement, or what relation does that have to the
evidence put in by Mr. Larson?

MR. BLUE: ] was not asked my opinion in reference to Mr.
Larsen’s evidence, Mr. Chairman.

MR. GiBBs: I think also, Mr. Chairman, that Mr, Larson’s
evidence went in because nobody objected. When those
questions were asked we sat quietly because it seemed it

s Transcript p. 409,
6 Transcript p. 410.

entendu ’argumentation et il devint alors mani-
feste que ceux qui y prenaient part s’intéres-
saient principalement 2 la portée de P'audience
et non seulement a la pertinence ou a I'impor-
tance de ladite question. Au nom des auteurs de
la demande, ’avocat de la Gaz Métropolitain dit
notamment:

[TRADUCTION] . . . cette demande vise certains moyens frés
limités de transport d’'une quantité de gaz . .. qui est bien
minime par rapport 3 Pensemble des approvisionnements; la
seule véritable question soumise i cet Office consiste &
déterminer si le transport & Montréal de cet approvisionne-
ment disponible faisant ’objet d’un engagement répond pré-
sentement & un intérét public et A une nécessité. Voild la
question. Transformer cette audience de fagon & la faire
porter sur ’ensemble des approvisionnements et des besoins
canadiens ou sur 'énsemble des besoins d'installations de
transmission au Canada est, je pense, tenter de lui attribuer
une importance qu’elle n*a tout simplement pas . . . S

Au nom des opposants, I'avocat de I'Union Gas
répondit notamment:

[TRADUCTION] . . . ce que réclame la Gaz Métropolitain en
I’espéce, . . . est I'approbation de plans d’expansion qui lui
permette d'acheter un approvisionnement en gaz pouvant
fort bien s’avérer nécessaire au maintien de leurs possibilités
de livraisor aux termes de leurs contrats actuels de méme
que des comtrats actuels appartenant 3 d’autres . . . . Cette
question porte alors sur la capacité des approvisionnements
albertains de satisfaire tous les marchés canadiens, y com-
pris les contrats actuels de la TransCanada et y compris tout
projet d'extension ou d'expansion .. .. Si vous devez envi-
sager la capacité de cet approvisionnement albertain, le
probiéme des demandes canadiennes supplémentaires que
subit maintenant cet approvisionnement est tout A fait
pertinent.®

Aprés avoir cité certains articles de la Loi,
I'avocat de I’Office a déclaré:

[TRADUCTION] . . . le pipe-line dont nous parlons est précisé-
ment I'installation faisant I’objet de la demande de la Trans-
Canada et la seule préoccupation de cet office porte sur
I’approvisionnement disponible pour ce pipe-line, les mar-
chés qu'il doit approvisionner et sa justification économi-
que. Je soumets donc qu'il n’est pas pertinent de discuter
cette question d’approvisionnement en gaz,

M. EDGE: A titre de précision, M Biue, sur quoi votre
déclaration porte-t-elle ou quel rapport a-t-elle avec le
témoignage de M. Larson? ’

Mt BLUE: On ne m'a pas demandé mon opinion sur le
témoignage de M, Larson, M., le Président.

M¢ GIBBS: Je pense également, M. e Président, que M.
Larson a témoigné parce que personne ne s'est objecté.
Lorsquon a posé ces questions, nous sommes demeurés

s Transcription, page 409. -
$ Transcription, p. 410.
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had no relevance . .. .7

THE CHAIRMAN: . . . we will hear any remarks that others
wish to make on thxs point, as we are engaged in discussion
about the scope of the hearing, . .. .5

Following conclusion of argument on the
point, the hearing was adjourned for noon and,
when it resumed the Chairman read the follow-
ing statement:

Gentlemen, the Board is prepared to rule on Mr. Gibbs’
objection on the relevancy of the question of Mr, McOuat
put to the witness concerning the witness’ knowledge of
Westcoast Transmission’s gas supply.

In so doing the Board also wishes to deal with the
arguments as to the relevancy of the effects of the facilities
being applied for on the availability of Alberta natural gas to
TransCanada and TransCanada’s existing customers in the
future.

Before the Board can issue a certificate, it must find that

“the applied for facilities are and will be required by the

present and future public convenience and necessity. In so
doing the Board is expressly required to take into consider-
ation all matters which to it appear to be relevant and in
addition it may take into account the matters listed in
paragraphs (a) to (d) of Section 44 of the Act.

The question of shortfalls of Westcoast Transmission’s
supply and its implications on the availability of Alberta gas
to TransCanada’s customers are not matters which the
Board considers relevant in this hearing.

Further, the Board does 'nof., in the circumstances of this
application and in view of the amounts of gas involved,
attach great weight to the assertion that TransCanada’s

- supply situation may or may not be adequate to serve

customers to whonyit sells gas.

This is s0 because in terms of TransCanada's deliverabili-
ty problem the total gas to be sold to Gaz Metro and Greater

Winnipeg are de mininius and, therefore, the public con-’

venience and necessity does not warrant going into these
questions here. The Board feels that the tinmie and trouble it
would take to explore these questions in all the ramifications

- outweighs the probative value such evidence would have to

the determination it must make in this application, and the
objection to Mr. McQuat’s question is therefore allowed.

? Transcript pp. 411-2. Mr, Edge is a member of the
Board, Mr. Blue its counsel and Mr. Gibbs counsel for
Pan-Alberta Gas. Mr. Larson was the TCPL witness previ-
ously referred to.

® Transcript p. 414,

silencieux parce que son témoignage ne semblait pas perti-
nent....7

LE PRESIDENT: . nous enfendrons toutes remarques
que d’autres désirent faire sur ce point, puisque nous

. sommes -engagés dans une discussion sur la portée de

I'audience, ... 8

Aprés discussion sur ce sujet, on a ajourné
laudience 4 midi et, & la reprise, le Président a
Iu la déclaration snivante:

[TRADUCTION] Messieurs, 1'Office est disposé 3 se pronon-
cer sur I'objection de Mt Gibbs portant sur la pertinence de
la question posée par M McQuat au témoin au sujet de la
connaissance de ce dernier de I'approvisionnement en gaz
de la Westcoast Transmission. ‘

Ce faisant, 'Office désire également examiner les argu-
ments portant sur la pertinence des conséquences des instal-
lations demandées sur la disponibilité du gaz naturel alber-
tain pour Ja TransCanada et ses clients présents et futurs.

Avant de pouvoir délivrer un certificat, I’'Office doit arri-
ver & la conclusion que la commodité et la nécessité publi-
ques requiérent présentement et requerront a l'avenir les
installations dont on fait la demande. Ce faisant, POffice est
expressément tenu de prendre en considération toutes les
questions qui lui semblent pertinentes et il peut en outre
tenir compte des questions énumérées aux alinéas a) 4 d) de
Particle 44 de la Loi.

" La question de I'insuffisance de ’approvisionnement de la
Westcoast Transmission et ses implications sur la dispenibi-
lité du gaz albertain pour les clients de la TransCanada ne
sont pas des gquestions que 1'Office juge pertinentes en
I'espéce. ‘

En outre, compte tenu des circonstances de cette
demande et des quantités de gaz impliquées, 'Office n’atta-
che pas une grande importance 2 I’affirmation selon laquelle
Papprovisionnement de la TransCanada peut ou non suffir &
approvisionner les clients & qui elle vend du gaz,

Il en est ainsi parce que considérant le probléme de la
possibilité de livraison de la TransCanada, ’ensemble du gaz
destiné & étre vendu 3 Ja Gaz Métro et 3 la Greater Winnipeg
est minime et, par conséquent, la commeodité et la nécessité
publlques ne justifient pas I'examen de ces questlons en
Iespéce. L'Office estime que le temps requis pour fouiller
ces questions dans toutes leurs ramifications et Ies inconvé-
nients que cela impliguerait dépassent la valeur probante
que ce témoignage aurait sur la décision qu'il doit rendre
dans cette demande, et l'objection 3 Ia question de M-
McOuat est donc maintenue.

7 Transcription, pp. 411 et 412, M¢ Edge est un membre
de I'Office, M* Blue représente ce dernier et Me Gibbs
représente Ia Pan-Alberta Gas, M. Larson était le témoin de
la TCPL susmentionné. :

% Transcription, p. 414,
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Of course, these witnesses may be examined on all
aspects of Pan Alberta’s ability to meet its contractual
commitments to Gaz Metro. Thank you.®

In addition to ruling the particular question
regarding Westcoast Transmission out of order,
the Board did, at this point limit the scope of its
inquiry under section 44 of the Act in respect of
the application before it to the particular facili-
ties proposed to be built, to the availability of
gas for those facilities, the existence of markets
for that gas and the economic viability of those
facilities. It declined to receive further evidence
or to permit cross-examination of witnesses on
the broader subjects of national gas supply or of
TCPL’s own supply for its present customers.
That is what was understood by the parties
before it to be the effect of the ruling and I am
satisfied that is what was intended notwith-
standing later protestations to the contrary.

In respect of the August 9th ruling, the appli
cants herein seek an order by way of certioran
quashing the proceedings to date or, in the alter-
native, quashing the ruling and directing the
Board to receive evidence relating to the effect
of the proposal on future gas supply to its
existing customers.

The issue in this case is, except for some of
the parties, in no way similar to that considered
by my brother Cattanach in The Attorney Gener-
al of Manitoba v. The National Energy Board.°
In that matter the issue on which the applicants
were successful was whether, in conducting the
hearing in the manner it did, the Board had
conducted the hearing it was required to con-
duct by section 20 of the Act. That is not

alleged here.

It is desirable here to repeat the essential
portions of section 44 of the Act

44, The Board may ... issue a certificate in respect of a
pipeline . . . if the Board is satisfied that the line is and will
be required by the present and future public convenience
and necessity, and, in considering an application for a cer-

? TFranscript pp. 423-4.
1® An as yet unreported decision dated August 9, 1974.
Court No. T-2669-74.

De toute évidence, ces témoins peuvent étre interrogés

sur tous les aspects afférents & la possibilité qu’a la Pan
Alberta de respecter ses engagements contractuels envers I
Gaz Métro. Merci.?

En plus de déclarer irrecevable la question
particuliére relative 4 la Westcoast Transmis-
sion, I'Office a, & ce stade, restreint la portée de
son enquéte en vertu de larticle 44 de la Loj
portant sur la demande dont elle était saisie, aux
installations dont on projetait la construction, 3
la disponibilité du gaz pour ces installations, 3
Pexistence de marchés pour ce gaz et 2 la viabi-
lité économique de ces installations. Il a refusé
d’entendre d’autres témoignages ou d’autoriser .
le contre-interrogatoire de témoins sur les ques-
tions plus vastes de P'approvisionnement en gaz
a I’échelle nationale ou I’approvisionnement de
la TCPL pour ses clients actuels. C’est Ja portée
que les parties ont attribuée & cette décision et
je suis convaincu que c’est ce quelles avaient
Pesprit malgré les protestations subséquentes au
contraire;,

Quant 2 la décision du 9 aofit, les requérants
en I'espéce demandent une ordonnance par voie
de certiorari annulant les procédures intentées &
date ou, subsidiairement, annulant la décision et
enjoignant 1'Office d’entendre les témoignages
portant sur les conséquences du projet sur I'ap-
provisionnement futur en gaz de ses clients
actuels. :

Sauf pour certaines parties, le probléme en
Pespéce ne ressemble aucunement 3 celui que
mon collégue le juge Cattanach a étudié dans
Parrét: Le procureur général du Manitoba c.
L’Office national de !énergie.'® Dans _cette
affaire, le point litigieux sur lequel les requé-
rants ont eu gain de cause, consistait & détermi-
ner si I’Office, en dirigeant I’andience comme il
I'a fait, s’est conformé & Iarticle 20 de la Loi.
Cela n’est pas allégué en ’espice.

Il convient de reprendre ici les parties essen-
tielles de I'article 44 de la Loi:

44. ... IPOffice peut délivrer un certificat & 1’égard d’un
pipe-line . . . si I’Office est convaincu que la commodité et
la nécessité publiques requigrent présentement et requerront
& avenir la canalisation ou Ia ligne internationale de trans-

? Transcription, pp. 423 et-424.
19 Décision non encore publiée, rendue le 9 aolit 1974, Ne
du greffe: T-2669-74. ’
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tificate, the Board shall take into account all such matters as
to it appear-to be relevant, and without limiting the general-
fty of the foregoing, the Board may have regardto.. ..

There follow the five paragraphs {a) to (e) that
are set out in footnote 1 hereto. The emphasis is

mine.

In Canadian National Railways v. Canada
Steamship Lines, Limited'! the Privy Council
considered a provision of The Transport Act,
193812 authorizing The Board of Tramsport
Commissioners for Canada to entertain applica-
tions to approve and to continue or withdraw its
approval of agreed charges and to fix charges in
certain circumstances. '

35. (13) On any application under this section, the Board
shall have regard to all considerations which appear to it to

be relevant and, in particular, to the effect which the making
of the agreed charge or the fixing of a charge is likely to
have, or has had, on,—

(a) the net revenue of the carrier; and
(b) the business of any shipper . ...

The emphasis, again, is mine. In dealing with the
section their Lordships held, at page 211:

It would be difficult to conceive a wider discretion than is
conferred on the board as to the considerations to which it is
to have regard . .. Not only is it not precluded negatively
from having regard to any considerations, but it is enjoined
positively to have regard to every consideration which in its
opinion is relevant. So long as that discretion is exercised in
good faith the decision of the board as to what consider-
ations are relevant would appear to be unchallengeable.

I cannot say, on the material before me, that
the Board’s decision to limit the scope of its
inquiry during the course of the hearing was
made in bad faith. It is a matter of record that,
commencing September 3, the Board will hold
hearings on the overall gas supply of Canada. It
also appears that the gas and the facilities
encompassed in the present application involve
in the order of one per cent of TCPL’s volume

and of the value of its system. That is not to say

that in changing the scope in mid-stream, the
Board is not, in a practical sense, exposing itself

1t [1945] A.C. 204,
12 2 Geo. V1,c. 53.

mission et, en étudiant une demande de certificat, celui-ci
doit tenir compte de toutes les donnges qui lui semblent
pertinentes, et, sans limiter la généralité de ce qui précede,
peut considérer . ...

Y font suite les alinéas a) a ¢} qui sont cités au
renvoi des présents motifs. C’est moi qui ai
souligné.

Dans Iarrét La Compagnie des chemins de fer
nationaux du Canada c. Canada Steamsh:p
Lines, Limited'!, le Conseil Privé a examiné une

disposition de la Loi sur lés transports de
193812 qui autorisait l]a Commission des trans-

oy

ports du Canada 3 entendre des demandes

_visant a faire approuver, & proroger ou retirer

son approbation de taxes convenues et de fixer
des taxes dans certains cas.
35. (13) Lorsqu'une demande est formulée sous le régime

du présent article, la Commission doit tenir compte de
toutes les considérations qui luj paraissent pertinentes et, en

particulier, de I’effet que I’établissement de la taxe convenue
ou la fixation d’une taxe peut vraisemblablement avoir ou a
en sur

a) Le revenu net du voituarier, et

B Les affaires d’un expéditeur . . ..

C’est moi, & nouveau, qui ai souligné. En exami-
nant Particle, leurs Seigneuries ont déclaré a la
page 211:

[TRabUcTION] 11 serait difficile de concevoir une plus
grande discrétion que celle qui est conférée & la Commission
sur les considérations dont elle doit tenir compte . . . Non
seulement n'est-¢lle pas empéchée, du point de vue négatif,

~ de tenir compte de toutes considérations, mais on I'enjoint,

du point de vue posmf de tenir compte de chacune des
considérations qu'elle juge pertinente. Pour autant que cette
discrétion est exercée de bonne foi, la décision de la Com-
mission sur la pertinence des considérations semblerait &tre
inattaguable.

Je ne peux pas dire, d’aprés la preuve qui
m’est soumise, que 1'Office était de mauvaise
foi en décidant, en cours d’audience, de res-’
treindre la portée de son enquéte. 1l est officiel
qu’a partir du 3. septembre, 'Office tiendra des
audiences portant sur I’ensemble des approvi-
sionnements en gaz au Canada. Il appert égale-
ment que le gaz et les installations qui font
I'objet de la présente demande affectent un pour
cent du volume de la TCPL et de la valeur de
son réseau. Cela ne signifie pas qu’en modifiant
la portée de cette audience durant son cours,

1 [1945] A.C. 204,
1z 2 George V1,c. 53.
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to review by appropriate proceedings in a supe-
rior court.

The fact that the ruling sought to be quashed
is not the decision which the Board is author-
ized by section 44 to make but rather a ruling as
to what it would consider in arriving at its
decision under section 44 is crucial. No prece-
dent for the granting of an order in the nature of
certiorari in respect of such a ruling was cited to
me. There are, of course, numerous instances,
such as the Globe Printing case'?, where a ruling
made during the course of a hearing has been
the basis for the quashing of the ultimate deci-
sion by certiorari,

In view of considerations of time of which all
parties are aware, I do not intend to expand on
this matter on this occasion; however, I am of
the view that the opinion expressed by the Chief
Justice in the penultimate and antepenultimate
paragraphs of the decision of the Federal Court
of Appeal in the recent Danmor Shoe case!4,
with appropriate changes, is as relevant to an
application for a writ of certiorari under section
18 of the Federal Court Act! as to a section 28
application. Certiorari is not the appropriate
remedy to deal with an interim determination
such as the one in issue however appropriate it
might be to deal with the final decision the
Board is required to make under section 44.

Finding that the Board had the authority
under section 44, during the course of the hear-
ing, to determine in good faith to narrow the
scope of its inquiry, that it did act in good faith
in making that determination and that an
application for certiorari is inappropriate in
respect of such a determination, the application
‘is dismissed. There will be no order as to costs.

12 Toronto Newspaper Guild v. Globe Printing Company
[1953]2 S.C.R. 18.

14 In re the Anti-Dumping Act, etc. [1974] 1 F.C. 22 at
pp. 30 and 31. ’

15 R.8.C, 1970 (2nd Supp)), c. 10.

I’Office ne s’expose pas, du point de vue prati-
que, a4 une révision au moyen de procédureg
appropriées engagées devant une cour
supérieure.

La décision que I'on veut faire annuler n’est
pas le jugement que VOffice est autorisé j
rendre en vertu de P'article 44; elle porte plutét,
et cela constitue un fait déterminant, sur leg
considérations dont il doit tenir compte pour
parvenir 4 sa décision finale en vertu de
I'article 44. On ne m’a cité aucune jurisprudence
établissant Voctroi d’une ordonnance de g
nature d’un bref de certiorari relativement a une
telle décision. Il existe, évidemment, plusieurs
exemples, comme 1’affaire Globe Printing'®, oi
une décision rendue au cours d’une audience z
constitué le fondement de I'annulation de la
décision finale au moyen d’un bref de certiorari.

A cause du facteur temps dont toutes- les
parties sont conscientes, je n’ai pas. l'intention
de m’étendre sur ce sujet maintenant; cepen-
dant, je suis d’avis que I'opinion exprimée par le
juge en chef aux deux avant-derniers paragra-
phes de la décision récente de la Cour d’appel
fédérale dans laffaire Danmor Shoe'* s’appli-
que mutatis mutandis, autant 4 une demande
visant ’obtention dun bref de certiorari en
vertu de larticle 18 de la Loi sur la Cour
fédérale’® qu’a une demande faite en vertu de
I’article 28. Le bref de certiorari n’est pas le
recours approprié pour disposer d’une décision
provisoire comme celle en 'espéce, si applicable
soit-il- & la décision finale que 1'Office doit
rendre en vertu de 'article 44.

Ayant conclu que I'Office avait le pouvoir, en
vertu de I'article 44, de décider de bonne foi, au
cours de 'audience, de restreindre la portée de
son enquéte, qu’il a agi de bonne foi en rendant
cette décision et qu’une demande visant 1’obten-
tion d’un bref de certiorari n’est pas un recours
approprié contre une telle décision, la-demande
est rejetée. 11 n’y aura pas adjudication de
dépens.

13 Toronto Newspaper Guild c. Globe Printing Company
[1953]12 R.C.S. i8. :

14 In re la Loi antidumping, etc. [1974] 1 C.F. 22 anx pp.
30 et 31.

15 §.R.C. 1970 (2° Supp.), c. 10;
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H.1.(£)  LorpSmvonps. My Lords, I concur. My nobleand learned
friend, Lord Porter, has asked me to say that he concurs
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 Appeal dismissed.
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oN APPEAL FROM THE SUPREME COURT OF CANADA.

Canada—Carriage of goods—Agresd charges—Approval by Board of
. Transport Commissioners——Relevant . considerations—Effect  on
" business or revemues of other cavviers—The Tvansport Acl, 1938
(2 Geo. 6, ¢. 53), 5- 3, sub-s. 2; $5.35, 30.°

'On an application to the Board of Transport Commissioners
under s. 35 of The Transport Act, 1938, for the approval of a
_charge agreed between a shipper and competing carriers by rail,
.. the Board is not precluded from regarding as relevant considera-
~ tions the effects which the making of the agreed charge is Likely
‘to have on the business or revenues of other carriers concerned in
" the traffic affected. , :

. +The circumstance that the general words in sub-s. 13 of s. 35,
. ““on any application under this section, the Board shall have
“ regard to all considerations which appear to it to be relevant,”
. are followed by a specific direction to the Board to have regard in
" ‘particular to two specified matters, in no way derogates from the
*. benerality of their discretion, and the mention of the two particular
.~:-{opics as matters to be considered does not justify any inference
., thatcongideration of the revenue or business of an objecting carrrier

., is.excloded. - Co -

. Dictum of Lord Cave L.C. in Ambc‘;tie-;’os'v. qultép;.-:]fﬁyggéas
" Margavine Works [1923] A. C. 175, at p.'183, referred to.
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., -..the prov:tsmn in-s. 3, sub-s. 2, of. The 'I‘ranspor,, Agt, that. ] it
] “ shall e the. duty of the Board to perform the, f,unctmns vested.
i ‘the Board by this Act and by'the Railway Act with the’ ob;ecl;

“ of co-ordinating and ha.rmomzmg the operations of all carriers’
 engaged in trazdsport . . . .” applies to all the BOBId}S functions,
mcludmg that of d,pprovmcr agreed charges.

. ]udgment of . the. Supreme’ Cou1t of Cana.da [1943] 5..C. R,
(Can) 333, afﬁrmed e , _

APPEAL (No 18 of 1944) by specml lea.ve,nfrom a, ]udgment
and order .of the Supreme' Court of Canada (May 4, 1943),
which by a majority answered in the negative a question of
law submitted for its opinion by the Board of Transport .
Commissioners for Canada,

This.appeal arose out, of an appllcahon made, to the BQ/ard
of Transport CommiSsioners by, the appellants certam Canad1an
railways,” under 's. 35 of The Transport Act, 1938 “for’ the.
approval by the board of cha1ges agreed between the railways
and certain shippers (traders).~:The apphcatmn was’ oppésed:
by the ‘respondents, steamship companies operating om ‘the
Lakes, on the ground, mainly, that the agreed charges
sanctioned, ‘would have the- seffect of - depnvmg ‘them' of thMd
whole or a large part of their share of the trafﬁc and would
pre]udmla.lly affect-theifbiisiness and revenués. “The Tailways
contended tha.t the board was precluded from con51dermjg§ an
objection made on that ground The boa.rd refusecl to approve
the agreecl charges, and the railways having applled totheboard
for:a reviewcand - rehearmg, the.board. stated.a:case: forsthe
opinien of: the: SuprenteGourt en:the followmg question’6f’ law :
““Onan appl1cat1on to the board urider s: 35'of The' Tranqport
ol 1938 for the approva.’l of an agreeél cha.rge between a
“ s];npper and competing cartiers by rail, is the ‘board precluded
. “ from:tegarding -as relevant. con51derat1ons the. effects which
Rl the makmg of the agreed cha1ge 1s llkel'y to ‘have e‘n the

car

the, ‘oargl .all lieve Jlegard to.:‘ell conmderatzons,: ‘,w,hmh
appear to it to: be- relevant and;.in partlcular to:.the: effect

“.which tthe \makmg of the agreed chargex or thl ixmgvftif a

Y
2 ' d AN ‘m’k?
“or in whose 1nteres’cs ob]echon is ma e fo approval bemg
glven to an ag_reed

charge, or apphcatlon is .made for appa:@val
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“The Supreme Court (Davis, Kerwin gnd Hudson JJ., Dui C.J.
and Rinfret:.]. dissenting) answered;the question submitted
in the negative., | S '

. -1945. Mar. 7, 8. Pritt K.C. and B. MacKenna for the
appellants. - The .question,. which -twrns primarily on  the
construction of the Transport Act, 1938, is whether the Board
of Transport Commissioners, in deciding whether to approve
certain agreed charges, is:to consider the adverse effect of the
operation of those charges on somebody who, at first sight,
appears to have nothing to do with the matter, namely, carriers
of -another kind :who may get some of the traffic if the agreed
charges are mot approved. In substance, the question is
whether they have the right to have. their interests considered
by way of intervention. It is contended that the respondents’
argument—that their revenue will be effected—cannot be
considered at all by the Board of Fransport Commissioners.
The two vital sections of the Transport Act are s. 35 and s.-30,
and the whole of the argument for the appellants is really
based on the latter section (x) read with s. 35. Parliament has
made special provision in s. 36 for. the investigation of com-
plaints that agreed charges adversely affect the business of
competing carriers, and it is not competént for the Board of
Transport to hold an investigation of such complaints except
in the circumstances and under the conditions prescribed by
s. 36, and, in particular, the duty imposed on the board by
s. '35, sub-s. 13, to have regard to all ‘considerations which
appear to it to be relevant, cannot be read so widely as to
empower the board by implication to hold such an investigation
otherwise than under the provisions and conditions of 5. 36.
“in the national interest the

“ complaint should be investi-
“* gated, refer such complaint to’

::(.13) By s. 36, sub-s. 1, of the
Transport Act, x938: * Upon
“ complaint to the Minister by any

“ representative body of carriers

“ which,. in - the opinion of “the-
* Minister, is properly representa-.

“ tive of the intexests  of persons
* éngaged in the kind of business
“ {tramsport by water, rail or air,
“as the .case may be) repre-

“sented by such body that any
“‘existing “agre¢d ' charge “places

““ sugh' kind! of business at 'an
. qrdue: or:anfair disadvantage,
* the Minister may, if satisfied that

¢ the Board for investigation, and
““ if the Board after hearing finds
* that the effect of such agreed
“charge upon such kind of
“ husiness is undesirable in the
“ national ‘interest, the; Board
“ may make an order varying or
“ cancélling the agreed charge -

-« comnplained of or may make such
" ¢ other order as in-the circuni-
. stahces it-deems proper:ttit+ tinh
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1§ Pailiament Had mtended that an Hgreed chat gé should not‘

B ‘dpproved” if ‘It whuld ot 1mght ' pre]uchmally ‘affect Vthe
business of any competing carrier, it is reasonable’to’ suppoée

that Parliament would either have expressly provided in s. 35

fhaL the Hoard should nét so Approve or would have provzdec_

il soffie “otler Way ‘i ‘that Section for the proteetmn Yof the.

jaterests of compehﬁg ¢arriers:. - ‘No: prov151on {s'miadein’ §.35
d1recimg‘*the Board to“have regard “to thé" CffeCL which' the

aktng 'of the agreed cha.rge 18 hkely to HaVe, oF Hay Hall)’dn
h”é"ne’t‘revcnue of‘a pétson’ who is not the cawwr but :mothelJ
a competmd earne'-“" The: only authorlty whlch even by
afalogy, has afly béaring oil the. matter i§ Great’ Westem RY.
“Chaniber of “Shipping of "the’ “Uhited ' Kingdoi' (1 ¥,
“the endl ‘the ‘iattér - comes-back to “thé" quéstmn of

Butir
constriiction. -
Be opposed by cons1derat16n‘of thie'profit and adv:mtage of othér

pergons nless “tHerc! 1s sOmethmg pos1t1ve in- the’ sec’uoﬁ

authonzmg the1r:'con51derat1on "There"is nothmg in"ss.’ 35
ahd“36' fwhic eXpressly, oF ‘even’ mdneeﬂy, gwes ‘the power ‘to
consider the! mterests of ‘tival tarriers: On 'thé triie construc-
tion” of tHose: sectxons ‘the* board, onl anl’ apphcahon forthe
approvzﬂ of an- agreed chaige Detween'a shlpper and’ compeﬁng
rail ‘¢artiets; is precluded frony rega,rdmg as relevant consideta-
tiors the ‘¢ffects which the ma,kmg ofan agreed charge is’ hli‘ely
to hiave: on the busines and revenues of other'cmrlers S

V¥R

B . M acKe?ma followed .When s 36 contams elaboraie
prov151on for dealmg with t the kind of complamt therem referred

~ to, it 15.a. reasonaple; mference that . the: legislature d1d not,
. 1ntend that that kmd of complamt should be: 111ve5t1ga,ted

Wlthout rega.rd to those restnctlons Those restmetmns are
thus lm]posed Jon the scope’ and aet1v1t1es of the board hder
S 13 of ;8. . 35,,, G?leczt Western .Ry., Co. v. Chamb
Skzpp g 0f.the: United. ngdom (x) s closely analogous:to rthls

A

Comm1ssmnele are not: mergﬂy not boundj

.C and‘ Gahan 16

S_ﬁb secfibﬁ” of 8. '.5_ Je‘xpressly _mprff\?:&j
) ; ‘eg)aa;g.‘.ktooeﬁlf‘consid I3 1ohs"

td:. 1o, by reIeva,nt and. they, “are. therel

A, A A,

" {1) Tro37] 2 ®e BJ Gt it xesmn M il

t ‘shotild tiot lightly be-said ‘that ‘cirriers majr.

kA At mto aceount

y empowered; #o.
determmemwhat“cor‘mderatmns ares onare»:not rélevant; sub]ect :

ij.' C.
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- case, but. }‘1ere sthe appellants stibmit that theBoardiof T rangport |
*to lconsider thevgffdet
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to the direction that they must not overlook the two features
(@) and (b) in sub-s. 13. The effects which the making of an
agreed charge is likely to have on the business and revenues of
other carriers as defined in the Act are in fact relevant con-
siderations on the question of approval of such agreed charge,
particularly having regard to the express injunction.of sub-s. 2
of s. 3 of the Act (). The duty imposed by s. 3, sub-s. 2,
is one in respect of all the board’s functions, including those
which it has to perform under s. 35—the approving of agreed
charges. Under sub-ss. I and 13 of s. 35 the board is given
an absolute discretion in the matter of approving or not
approving agreed charges, and having regard to the effect which
the making of an approved charge is likely to have on other:
regulated carriers is a proper exercise of that discretion.
Where Parliament, in conferring the power of approval or
disapproval, has seen fit to lay down two specific cases in which
such approval may not be granted, the obvious implication
would be that the board’s discretion is to be unfettered in all
other cases. Sub-section I3 of s. 35 confers the discretion in
the widest possible language, by which the board is directed
not only to have regard to all relevant considerations, buf is
also given power to decide what is and what is not relevant.
Sub-section 5 of s. 35 makes express provision for opposition
to the approval of agreed charges by individual carriers, and if
the question referred to the Supreme Court is answered in the
affirmative the right of opposition thus given would be nullified.
Section 36 cannot help in interpreting s. 35; it deals with a
different matter.

Pritt K.C. veplied.

Apr. 16. The judgment of their Lordships was delivered by
LorD MACMILLAN. This appeal arises from an application
presented to the Board of Transport Commissioners for Canada
by thé Canadian National Railways, the Canadian Pacific
Railway Company and other Canadian Railways, under s. 35

(1) By s. 3, subs. 2, of the ‘the operations of all carriers

Transport Act: © It shall be the
“duty of the Board to perform
“the functions. vested in the
“Board by this Act and by the

““ Railway Act with the object of

“ co-ordinating and harmaonizing

¢ engaged in transport by railways,

“ ships. and aircraft and the

“ Board shall give to this Act and .

“to {lie Railway Act such fair

% inferpretation as will best attaii
nnthe rabjéct aforesaid.’” “



A AN PRIVY, CQUNCIL.

ofThe Transport Act;-x938;. for the approval by the hoard:of

charges:agreed -between.the zaillways and cerlain shippers—or

“traders . as they.would be termed in English sailway pary’
lange. ;. Fhe;agreed charges were for the carriage by zail in car-

loads ‘hetween eastward.and, :westward;:points in, Canada. of

" specified goods: which up to that time had been.garried for. a.

portion:of the roufe.by:water; transportation. on;ithe Great’
Lakes. o In.4wo.of the cases;the agreed charges affected 85, per
. cent..and. g5 ;per. cent.-respectively .of the:traffie, .and;in, the

twa sothercases .100- Per Cente. 1« i i '

:/The. application was . opposed by steamship . ,
operating.on the Lakes on the ground, mainly, that the agreed
.charges; if sanctionedi:would have the.effect of depriving them.
of the:whole ot alarge part:gf theirshare of the traffic, and would
prejudicially. affect their business and reyenues. .. On, behalf of
theyrailways: it. was.contended,ithat the;board was, precluded

I
'

from, considering an objection by the steamship companies on

' this gronnd: -+ The board refused to approve the,agreed charges,
Deputy:Chief Commissioner: Garceau dissenting.; The. opinion

of - ther majority. is. thus -expressed.. by, Chief .Commissioner

Cross &I, think; therefore; ;that the.effect. the; agresments
« will-have.on the objecting carriers’ business and vevenues is.a
“ relevant; consideration. and.that. approval -and the, putting -
“ intoreffect: of the said agreed charge agreements. would likely
“ be unduly:prejudicial to the.objecting water-carriers who have
« participated in the carriageof the traffic and place. them and
“, their business at an undue;or- unfaiy .disadvantage.’’..

An application having been made to the board:on-D halfof ‘

the railways for a review and rehearing, the board, in pursuance
of the power conferred on it bys:43 of the Railway Act. {(R.5.C.
1927, ¢. 170) and s. 4 of the Transport Act, stated a case for the
opinjon. of the Supreme Gourt of Capada on the following
question of Jaw :—* On an application 0 the board under s. 35
“of the Tranisport Act, 638, for the approval of an agreed
“cHarge between a shipper and tompeting Gartiers by rail, is the-
“’hogrd precluded from regdrding as relevant considerations the.
¢ Sffects which the making of the agreed chirge is likély fo have
. on-the husiness. o revenues-of other, cartiers, 2’y . g
«The Supreme:Court by.amajority (Davis; K rwin and, Hud-

ot T 12

LN i
the rallways o 4pp: TS
have now insturm:tosconsiderithe questiofeen e wrise

tial leiVe Having” bectt

[ Dy

g S faritedto

answered the question i thénegativeyDudf C.Jand

209
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The legislation on the subject of agreed charges'is contdined
in Part V. of The Transpoit Act, which for the first time
sanctioned the making of such charges. Part V. consists of
five sections, of which only ss. 35 and 36 need be considered:
Section 35, sub-s. T, €mMPOWers a carrier to make such: charges
for the transport of the goods of any shipper as may be agreed
between the carrier and that shipper, provided that theiagreed
charges are approved by the board. By s. 2z of :the ‘A¢t
“ carrier ” means any person engaged in the transport of goods
or passengers for hire or reward to whom the Act applies:;
*“ shipper ” means-a person sending or receiving or desiring to
send or receive goods by means of any carrier to whom the Act
applies ; and “ transport "’ means the transport of goods ot
passengers whether by air, by water or by rail, for hire or reward
to which the provisions of the Act apply. In two cases the -
board is directed not to approve of an agreed charge, namely
(x.) if in its opinion the object of the agreed charge can, having
regard to all the circumstances, adequately be secured by
means of a special or competitive tariff of tolls under the
Railway Act or the Transport Act ; and (2.) when the transport
1s by rail from or to a competitive point or between competitive
points on the lines of two or more carriers by rail, unless the
competing carriers by rail join in making the agreed charge.

Sub-section 5 of s. 35 confers on inter alios < any carrier >
the right to object and to be heard in opposition to an applica-
tion for the ‘approval of an agreed charge. Sub-section g
authorizes inter alios ““ any carrier 7 to apply after a year for
the withdrawal by the board of its approval to an agreed chatge.
Sub-section 13, on the interpretation of which the question at
issue turns, must be quoted in full. [His Lordship read the
sub-section and continued :] ““ The carrier ” here mentioned
is the carrier with whom the charge has been agreed. It will
be observed that sub-s. 13 applies to any application under
S. 35, and is therefore applicable not only to the initial sanction-

* ing of an agreed charge under sub-s. 5, but also to a subsequent:

application under sub-s. g for the withdrawal of the -board’s
approval. The agreed charges may have been agreed between
a shipper and any carrier whether by air, ‘water or 1dil: * An’
affirmative answer to the question propounded-.would ' thus
preclude the present appellants from objecting. to the'approval
of a charge agreed between a shipper and the rebpondent.
shipping companies for the carriage of goods by water:on the
ground of the effects which the making of the agreed icharge
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would be likely: to, have. on'the business.or revenues of the
railwayss: =l ol iinere VR T S S B
i Itwould e difficultto .conceive a-wider. discretion -than-is
conferred on:the board as-to the considerations to which it is to
haye regard-n.disposing of an application:for the approval.of an
agreed charge. ; -1t s, to- have-regard to: “all- eonsiderations
“.which:appear to it-to:be relevant.”’: :Not: only- is.it not pre-
cluded negatively from having regard:to any considerations, but
it is.erijoined positively:to have .regard to every: .consideration
which:in itsiopinion. is relevant; .- So long as that diseretion is
exexcised:in-good: faith the.decision. of :the board as to. what
considerations are relevant would appear to be unchallengeable:

e P

The: cireninstance: that -thegeneral words are followed by -a -

spegific -direction to.the hoard <to have regardin particular:to
two specified topics in.no way, derogates-from the generality of
their discrétion. - Tt is not a-case to;whichthe ejusdem-generis
rule-applies, for the general:words do not-follow on‘an enumera-
tion . -of.--particular. :instances..-but -~preceds-{ the particular
instances. ¢ T knowtofino -anthority;: said Lord. Cave.L:C;
“.for.capplying~that aule -to .. ¢ %« ac ease- where; ‘10 begin

2LL

] C.

1945

CANADIAN.
NATIONAL
Ramwiays’
L
CanaDa
StEaMsRIP
LiNES, . Lb.

“ wyithy:the whele-.clause.as- go{rémedp by, theinitial . general
“ wordsst: Ambatielosv. Anton Jurgens Margarivie Works-(x). .

Not is:the maxim expressio unius est exclusio-alterius applicable
to-such-a.case asrthe-présent.::In. their Lordships’ view the
mention. of the particular matters ofi(s) the net révenue of the
carrier-who has agreed. the charge; and (b) thebusiness-of the
objecting shipper, asymatters+o-be considered; doesnot justify
any inference that consideration of theireveriue or business: of an
~objecting-carrier is: excludeds. ozt i e el e

If the>objecting. carzier in Tesisting the appioval of.a.charge
- agréedibetweena rival carrier:and a shippen wereitobe precluded
from. ireferring ; to. its probable:effect: on his own ‘business-it is
‘pot:easy;to:see-on -what. ‘othér: grounds, «of .objection-he could

rely.i: Aecording:to Rinfret J:,:one.of the.two learned judgesin .
)« % the right of tany

the-amihdrity: dn «the Supreme; Gourt (2

-t \earriersiitosbbsheardiin.oppesition to an-application forithe -

‘tapproval-of ancagreed.scharge; which iis-giveni by- sub-s.~ 5,
““ mustibe limitedto the consideration.of ope of: the:two.ciroum-.
““stan¢ésincluded in: theprovise of subss.x 0bs:35,” ‘being-ome,
of:thebwo:cases inrwhichithe board:is irected notto approve:of )
-am agreed:charge. iWith:all kespect;stheir Lordships find +themi-’

selvesunable tolagreewith thisswiew: 1 Fhe:provisa dan sub:si.
v (x) [To23] A, CoTYs, 9838 L ufe)i[xoga] SiChR.(Cant) 3420014
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excepts two cases from the power of the board to approve
agreed charges, and to that extent limits .its jurisdiction.: -
To hold the objecting carrier restricted to objections based on
that proviso would be to limit his challenge to questions of the
board’s competency, and would’ preclude him altogether from
advancing any objections on the merits. It is only in the case
of an application which the board can competently entertain
and grant, that is, one not excluded by. the proviso in sub-s..1, -
that the board is to have regard to all considerations which
appear to it to be relevant. .In giving to “ any carrier " the
right to be heard in opposition to any agreed charge the Act
means that he shall be heard in opposition to any agreed charge
which the board may competently approve. Permissible
opposition is not confined to the competency of the board to:
approve a particular agreed charge, but includes all- considera-

- tions on the merits which to the board appear relevant.

Moreover, sub-s. I3 applies not only to applications for approval
of an agreed charge under sub-s. 5, but also to applications
undér sub-s. g for the withdrawal of the approval given by the
board to an agreed charge, that is to say, to an -agreed lcharge of
which it must have had jurisdiction to approve in the first
instance. It is thus plain that the considerations to which the
board may, at the instance of “ any carrier,” have regard in-
disposing of an application for the withdrawal of their previous.
approval of an agreed charge cannot be confined to objections.
based on the proviso in sub-s. T. There can be no reason for
holding that a carrier should have a more limited. scope in.
objecting to-the initial approval of-an agreed charge than he has
in applying for the withdrawal of the approval previously-givern. .
to an agreed charge. . L o
The learned Chief Justice gives quite g different reason for
answering the question in the affirmative. He refers to s. 36,
which reads asfollows. . [His Lordship read the-section and
continued :] This section, in.the opinion of the Chief . Justice,
“ points unmistakably to the conclusion that the statute does
“not contemplate the rejection of an application for,the:
*“ approval of an agreed charge on: the ground that the establish:,:
““ ment of such a charge will prejudicially affect the business and::
“ fevenues of competing carriers. . The proper ;inference, -k |
“ think, from that section is that the effect of the;agreed charge,- -
“upon competing carriers .is not..a relevant. consideration..
“ within the meaning of s, 35, sub-s. 13" (1). By this the Chief
: - (1) [1943].5. C. R.+(Can.) 336. IRV ST TEE B
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:approved and i$in” ex1stence ‘and” operation Sectwn 33 ;13‘=
- Gonceriiéd With' qulte dlfferent toplcs ansmg ata dlf{erent stage ‘
An individual -cartier 'may-have interests' distinet” from, ahdi o
possibly ‘even-opposed-to, the national interest. " He' cannof at,
histowh hand"invoke's~36 ; it 15 to JhIS nghts undel s. 35 tha’c .
he aitst 166k for his protéction.” -~ ‘
" Theteé are wider consudel ations which’ lend support to the VleW'
which ‘hag-cormmetided ° 1tself to" the ma,jonty “of- the lea1 ned )
judges of the'Stipreme Céurtand which" ‘comméndsitself to the1r
Lordships. " The' Act of 1938’ introduces 1mporta11t dxtensions
and- ififlovations iti the transport Taw ‘of Canada; ' Tt prowdeSf
for thefirst time foi the ‘control of ratés for transport by water
and transPort by dir,'as we]l as prov1d1ng for the first time for‘
- agreed ‘charges! - T

The- extension of ‘the boatd’s 3ur15d1(:t10n i§
not only signalized by the change imitshame, butis saccompanied,
by arspema.l injanction addressed toit byl Parhament as to the
- administration of 1ts" enlarged functions. Sectlon 3, sub-s. 2, f
of the:Act thus-exhorts the board—""Tt shall be the duty of the
“ Board to perform the functions vested i in the Board by thIS‘
“‘Act'and by the Railway AectWwith the Ob]ect of co-ordmatmg
“ and’ harmonizing thé "operations oi all ‘carriers .éngaged in
“‘transport ‘by' railways; ghips’ and aircraft and. thé Board
- “ghall: glvé it th1s Aétand to ‘the. Ra: “Act such fa1r
“fmte“rpretatlon‘ as W:ll 'be'st taln ‘the ob]ec foresald i

g >
hafmbhlzé the! GPe?ﬂflong
ﬂlé ‘boa}:d' Weréf{" oy

opémﬁgbfwo‘rds of s ""5 L notmthstandmg anyffbmg in"the
“ Raﬂway Act, or ht thig At % and*'apparently takés the‘ ,
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view that these words absolve the board when dealing with
agreed charges from the duty enjoined by s. 3, sub-s.. 2, of
co-ordinating and harmomzmg the operations of all carriers by
rail, water and air. This is 2 misapprehension. The exhorta-
tion in s. 3, sub-s. 2, applies to all the board’s functions,
including that of approving agreed charges. The opening words
of s. 35, sub-s. 1, are intended only to indicate that agreed
charges may be sanctioned notwithstanding the genera.l pro-
visions as to the universality of charges.

Reference was incidentally made to Great Western Ry
Co. v. Chamber of Shipping of the Uniled Kingdowm (1)
In the Supreme Court judgments it is mentioned only m the.
judgment of Kerwin J., concurred in by Hudson J., and there
only to observe that it is of no assistance in the present case.
Their Lordships agree. That case arose on an imperial statute
confined in its operation to railways, and turned on different
language and different considerations from those with which the
present case is concerned.

Their Lordships will humbly advise His Ma]esty that the
appeal be dismissed and the judgment of the Supreme Court
be affirmed. The appellants will pay the respondents’ costs
of the appeal.

Solicitors for appellants : Blake & Reddesn.
Solicitors for respondents : Lawrence Jones & Co.

(z) {x937] 2 K. B. 30.

[PRIVY COUNCIL.]
SHAFIQA BINT JAMAL EDDIN DASUKI APPELLANT ;
AND
SADR EDDIN, ET-FIBI anp ANOTI—IER . RESPONDENTS.
ON APPEAL FROM THE SUPREME COURT OF PALESTINE.

Palestine—Admissions—Binding valzdzty—_opposwe party’s decisive
oath that admission was true-—~Mejelle (Tyser's tmmlatwn) arls. 79,

1588, 1589—Emdence Ordinance, 1924, s. I4.
A power of attorney, executed by the appellant and her smter
before the notary pubhc and appointing - sthree persons as the.1r

* Pyesent: Lorp Wricnr, SIR Mapmavan Nair and ‘Sm- Jomun
BesumonT, :
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MEMORIAL GARDENS ASSOOIA—}

TION (CANADA) LIMITED ..... APPBLLANT;

AND

COLWOOD CEMETERY COMPANY, BOARD OF
CEMETERY TRUSTEES OF GREATER VICTORIA,
CORPORATION OF THE DISTRICT OF SAANICH,
THE CORPORATION OF THE CITY OF VICTORIA,
EDWIN J. FREEMAN, HELEN J. FREEMAN, A. C.
KINNERSLEY, LOLA KINNERSLEY, H. M. PALS-
SON, JEAN LABAN, C. J. LABAN, SHIRLEY R.

CGROCKETT, B. I. CROCKETT, F. A. KINNERSLEY,
VERNICE ROCKWELL, PETER C. SHARP, L. H.
SHARP anp ALEXANDER HORBATUK anpD PUB-
LIC UTILITIES COMMISSION ....... U

RESPONDENTS.

0N APPEAL FROM TIHE COURT OF APPEAL FOR
BRITISH COLUMBIA

Public utilitics— Public convenience and necessity”—Meaning o { phrase—
Review of decision of Commission—The Public Utilities Adet, RRB.C.
1948, c. 277, ss. 58, 78, 78, 100—The Cemeleries Act, RS.B.C. 1948,

o c. 41, 88 2,8, as enacted by 1965, ¢. 7, 5. 8. ‘

Per Kerwin O.J. and Taschereau, Cartwright and Abboti JJ1.+ It is imprac-

‘ ticable ahd undesirabie to attempt a precise definition of the phrase
“public convenience and necessity”. It is clear from ‘the American
decisions that the word “necessity” as here used does not bear “iis
strict dictionary meaning. Its meaning must be ascertained in each
case by reference to the context and to the objects and purpose of the
statute in which it is found; in particular, it has been held that the
word is not restricted to present needs but includes provision for the
future. Wabash, C. & W. By. Clo. v. Commerce Commission (1923),
141 NE. 212, referred to. .

The Public Utilities Commission of British- Columbia granted a ceriificate
of public convenience and necessity to the appellant company for the
operation, through a subsidiary company, of a cemetery on Vancouver
Island. This certificate was set aside by the Court of Appeal.

Held: The judgment of the Court of Appeal should be set aside and the
certificate should be restored. ’ '

Per Kerwin (1.J. and Tasehereau, Cartwright and Abbott JJ.: The Com-
mission’s decision that public convenience and necessity required the
establishment of a new cemetery was not one of faet but was pre-
dominantly the formulation of an opinion based upon the facts
established before the Commission. There was evidence to support

#Pgpsent: Kerwin CJ. and Taschereau, Locke, Cartwright and
Abbott JJ.

353

1958
——
*Feh 3,4
Apr.22




354
1958

——
(GARDENS

Assw. Lo,

v,
CoLwoop

SUPREME COURT OF CANADA [1958]

the findings of fact made by the Commission and its exercise of
administrative discretion hased on those findings should not be inter-
fered with by the Courts. Union Gas Company of Canada Lemited
v. Sydenham Gas and Petroleum Company Limited, [19571 S.C.R. 185,
applied. '

'CEMETEPiY Subsidiary grounds of attack on the Commission’s decision should be dis-

Co. et al.

posed of as follows: (1) the fact that the appellant proposed to operate
the cemetery by means of a subsidiary company to which the Com-
mission agreed to grant a second certificate on incorporation was not
an objeetion to the grant of the certificate to the appellant; (2) the
fact that the appellant held only an option on the lands in question
wag nob a ground for refusing the certificate, since the option, assuming
it to be eniorceable, made the appellant an “owner” within the mean-
ing of the statute; (3) there was no ground, in the circumstances of the
- gase, for saying that the Commission had unjustifiably received evi-
dence without permitting the respondents to see It, thus preventing
cross-examination and violating the rule gudi alteram partem. Toronio
Newspaper Guild v. Globe Printing Company, [1953] 2 S.CR. 18,
distinguished. :

Locke J.: The option was produced for examination by the Commis-
sion with the express congent of counsel for the parties who now
objected, and they should not now be heard to allege that the pro-
ceedings were invalidated by this circumstence. Scott v. The Fernie
Lumber Company, Limited (1004), 11 B.C.R. 91 at 98, approved and
applied. In other respects, the appeal failed for the rezsons given by
Sheppard J.A. in his dissenting judgment in the Court of Appeal.

Per

oy

APPEAL from a judgment of the Court of Appeal for
British Columbia?!, setting aside a certificate of public
convenience and necessity granted by the Public Utilities
Commission. Appeal allowed.

Alan B. MacFarlane and E. A. Popham, for the
appellant.

D. M. Gordon, Q.C., for the respondents.

The judgment of Kerwin C.J. and Taschereau, Cart-
wright and Abbott JJ. was delivered by

Assorr J.:—The question raised on this appeal is
whether a certificate of public convenience and necessity
issued by the Public Utilities Commission of British
Columbia, under the provisions of the Public Utilities Act,
R.S.B.C. 1948, c. 277, as amended, was authorized in law.

By the Cemeteries Act Amendment Act, 1966 (B.C.),
¢. 7, cemeteries in British Columbia were brought under
the jurisdiction of the Public Utilities Commission as
constituted under the Public Utilities Act, the relevant

1(1957), 22 W.W.R. 348, 9 DLR. (2d) 653, 75 CR.T.C. 292.
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sections of the Cemeteries Act, R.S.B.C. 1948, ¢. 41, as 1958
enacted by s. 3 of the 1955 statute, reading as follows: GMEM.
ARDENS
Regulation of Cemeleries, Cremaloria, and Columbaria. Assn. L.
2. A cemetery shall not be established or enlarged until the Minister -Coxgx;oon
of Health and Welfare has approved of the site of the cemelery as a fit CoMETERY
and proper place for the interment of the dead and the owner thereof has Co.etal.
obtained from the Commission a certificate of public convenience and Abm, J
necessity under the “Public Utilities Aet.” 7
3. (1) The Commission shall have jurisdiction over all cemeteries,
columbaria, and crematoria, and the owners thereof, and shall exercise
with respect thereto all the powers, duties, and functions relating to public
utilities conferred or imposed by the “Public Utilities Act” on the Com-
mission, to the extent to which such powers, duties, and functions are
exercisable, and the provisions of the “Public Utilities Act” (other than
Part IV thereof), so far as appropriate, shall aply to cemeteries, columbaria,
crematoria, and the owners thereof,
{2) Without limiting the generality of subsection (1) and notwith-
standing the provisions of the “Cemetery Companies Act,” the “Cremation
Act,” or the “Municipal Cemeteries Act,” the Commission may, with the
approval of the Lieutenant-Governor in Council, make regulations:
{a) Respecting the brial, disinterment, removal, and disposal of the
bodies or other remains of deceased persons;
(b) Respecting the plans, survey, arrangement, condition, care, sale,
and conveyancing of loés, plots, and other cemetery grounds and
property,
{¢) Respecting the erection, arrangement, and removal of tombs,
vaults, monuments, gravestones, markers, copings, {ences, hedges,
shrubs, plants, and trees in cemeteries;
(d) Respecting charges for the sale and care of lots and plots;
(e) Respecting the collection, amounts to be collected, and investment
of funds for perpetual care and maintenance of cemeteries;
{/) Requiring the filing or registration of plans of cemeteries and
prescribing the contents and details of such plans, and requiring
that burials be made in accordance with such plans;

and such regulations may be general in their application or may be made
applicable specially to any particular locality or cemetery.

(3) Every person who fails or refuses to cbey a regulation of the
Clommission made under this section is guilty of an offence and liable, on
summary conviction, to a penalty of not less ‘than ten dollars and not
more than five hundred dollars.

The appellant proposed to establish and operate a new
cemetery in the vieinity of Vietoria and, as required by
the statute, applied to the Public Utilities Commission for
a certificate of public convenience and necessity. There
were at the time two cemeteries in the area, one, the
Colwood Cemetery, operated by a privately-owned com-
pany, the other, the Royal Oak Cemetery, 2 municipally-
operated cemetery controlled by the City of Victoria and
the Municipality of Saanich. Appellant’s application was




356
1958

et
Men.

GARDENS

AgsN, Lo,

.

CoLwooD
CrEMETERY
Co. et al.

Abbott J.

SUPREME COURT OF CANADA [1958]

opposed by those in control of the two existing cemeteries
and by certain owners of property adjoining the site of
the proposed new cemetery.

After a hearing at which evidence was taken as to the
need for cemeteries in the Vietoria area, both present and
future, the Commission issued the certificate requested.
Under s. 100 of the Public Utilities Act an appeal from a
decision of the Commission lies to the Court of Appeal, by
leave, only upon a question of law or as to the jurisdiction
of the Commission. Appeal was taken to the Court of
Appeal for British Columbia and by a majority decision
the Court of Appeal' allowed the appeal and held that
the certificate should be set aside. The present appeal is
from that judgment. Sheppard J. A., while dissenting on
the main Issues raised, would have referred the matter
back to the Commission for a rehearing on one matter.

The term “public convenience and necessity’”’ appears
to have been brought into the statute law in Canada from
the United States and a great many decisions were cited
to us indicating the meaning given to the term in that
country. It is clear from these decisions that the word
“npecessity” as contained in these American statutes cannot
be given its dictionary meaning in the strict sense:
Canton-East Liverpool Coach Co. et al. v. Public Utilities
Commission of Ohio?; Wisconsin Telephone Co. v. Railroad
Commission of Wisconsin et al®; Wabash, C. & W. Ry.
Co. v. Commerce Commiassiont; San Diego & Coronado
Ferry Co. v. Railroad Commission of Califorma et al®
The meaning in a given case must be ascertained by
reference to the context and to the objects and purposes
of the statute in which it is found. '

The term ‘“necessity” has also been held to be not
restricted to present needs but to include provision for the
future: Wabash, C. & W. Ry. Co. v. Commerce Commission,
supra, at p. 215, and this indeed would seem to follow
from s. 12 of the Public Utilities Act, which provides that
the certificate may issue where public convenience and
necesgity “require or will require” such construction or
operation.

1(1957), 22 W.W.R. 848, 9 DLR. (2d) 653, 756 CR.T.C. 202.

2(1030), 174 N.E. 244. 4(1023), 141 N.E. 212 at 214.
3(1916), 156 N.W. 615. 5(1930), 292 P. 640 at 643.
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Tt is obvious I think, that the phrase “public convenience
and necessity” when applied to. cemeteries cannot be given
precisely the same connotation as when it is applied to
those operations more commonly looked upon as public
utilities, such as electric power services, water-distribution

systems, railway lines and the like, and this is borne out

both by the terms of the statute which I have quoted and
by the decisions of the American Courts to which- we were
referred.

The phrase also appears in The Municipal Franchises
Act, R.3.0. 1950, c. 249 (considered by this Court in
Union Gas Company of Caonada Limited v. Sydenham Gas
and Petrolewm Company Limited), in the Aeronautics
Act, R8.C. 1052, ¢. 2, and I have no doubt in other pro-
vincial and federal statutes, and it would, I think, be both
impracticable and undesirable to attempt a precise
definition of general application of what constitutes public
convenience and necessity. As has been frequently pointed
out in the American decisions, the meaning in a given case
should he ascertained by reference to the context and to
the objects and purposes of the statute in which it is
found.

Ag this Court held in the Union Gas case, supra, the
question whether public convenience and necessity
requires a certain action is not one of fact. It is pre-
dominantly the formulation of an opinion. Facts must,
of course, be eostablished to justify a decision by ‘the
Commission but that decision is one which cannot be made
without a -substantial exercise of administrative diseretion.
Tn delegating this administrative discretion to the Com-
mission the Tegislature has delegated to that body the
responsibility of deciding, in the public interest, the need
and desirability of additional cemetery facilities, and in
reaching that decision the degree of need and of desirability
is left to the diseretion of the Commission.

The findings of fact made by the Commission have
been concisely set forth by Sheppard J.A. in his reasons?,

and are in part as follows:

(1) That there are two established cemeteries in the distriet in ques-
tion, namely, Royal Oak and Colwood, and these have vacant space
adequate for immediate needs;

1119571 S.CR. 185, 7 DLR. (2d) 65, 75 CRTC. 1.
299 W.W.R. at p. 362.
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{2) That the services proposed by the appellant company are similar
to those now available at Royal Oak; that Colwood is not a modern, but
an older, type of cemetery; that Colwood has proposed modernizing but
that may be reconsidered if the respondent [mow sdppellant] company is
permitted to establish a cemetery;

(3) That the established cemeteries, Royal Oak and 'Colwood, are not
adequate for the future; that the available space at Royal Oak will be
filled in 10 to 15 vears; that the need for the fufure is recognized by both
these cemeteries in that both are presently negotiating for additional land;

(4) That vacant cemetery spaces will be needed for the future; that
the modern-type cemetery may, by reducing the publie demand for crema-
tion, increase the rate at which the available space will be filled.

There was evidence before the Commission upon which
it could make the findings of fact which it did. In my
opinion the majority of the Court of Appeal in holding
that in law the Commission could not find necessity upon
the facts recited in its judgment was merely substituting
its opinion for that of the Commission. As this Court held
in the Union Gas case, supra, this ig not a -question of
law upon which an appeal is given, and the Court below
was therefore without jurisdiction. It would have been
otherwise if it had been shown that the Commission had
given a meaning to the words of the statute which as a
matter of law they could not bear.

Three subsidiary points were raised by respondents. As
set out in their factum these are as follows:

1. The Commission went heyond the authority given by the statute by
granting the appellant a certificate, though the appellant was not meant to
establish or operate the cemetery itself, but to form a subsidiary to do that,
0 which ¢he Commission bound themselves to give a second certificate;

2. The appellant had no basis for its application for a certificate except
an option to buy a site, and the statute required it to be an “owner”;

3. The Commission unjustifiably received evidence of the option with-
out permitting the respondents to see it, thus preventing cross-examination
and infringing the qudi alteram partem rule.

As to points 1 and 2, I agree with the views expressed
by Sheppard J.A. that the certificate appears to-be within
the powers conferred by the statute and that the option
held by appellant, assuming it to be enforceable, did
enable appellant to obtain and assert a control sufficient
to constitute appellant an owner within the meaning of
the statute.

As to the third point, at the hearing before the Com-
mission appellant called as witnesses the persons from
whom the option referred to had been obtained, and the
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option itself was filed with the Commission. Appellant
was apparently unwilling to exhibif the. document to
respondents at that time since this would have involved
disclosing the purchase-price and the transeript of evidence
on this point reads in part as follows:

Mr. Gogpon: Just one point, since the option itself has been the
subject-matter of considerable discussion. I wonder if it might be pro-
duced for examination by the Commission? There have heen certain
representations regarding it as to defail, ag to length of time and certain
questions have now arisen. Could the Commission have it produced,
merely to verify statements that have been made?

Mr. MacFagLane: I am prepared to produce it to the Commission but
not to my learned friends. Now, I state that that option has been executed
by these peaple, Mr. and Mrs. Turner. These people have sworn under

.oath here to-day that they executed such an option. I state that the
option is in faver of James H. Hdwards, the President of Memorial Gardens
Assoctation of (Canada Limited. They swear the property that it covers
and they swear the expiry date. I have the option here but I am not
going to tell my learned friends the price that Memorial Gardens
Association Limited is paying for this property, which they would dearly
like to know and which is Mr. and Mrs. Turner’s private business. The
company doesn’t care if everybody knows but Mr. and Mrs. Turner are
selling it for a price, it is up fo them,

Mr. Gorpox: It is essential to the jurisprudence to produce the docu-
ment about which you are discussing. It is the document, the very basiz
of the matter which we are dealing with. Simply to make an ocath on
something when—

The Cmamman: 1 think the document should be produced to the
Commission, whose officers are under oath noé %o disclose confidential
information, but ‘if the document izelf does contain certain information
that is confidential, it needn't be dizsclosed to the public.

Mr. MacFagrane: That is my point. I am quite happy to disclose
the information to the Commission but I-don’t feel it is such that should
be disclosed—

Mr, Gorpox : May 1 just simply add this, that in respect to this option,
certain statements were made as to when it was entered into, as fo what
period it was extended to, asking the Commission to make & hurried

" decision in order to meet with its requirements. If these things are all
in the option, we know at least that is bona fide but having sworn state-
ments made without the basic documents there at least to the Commission,
is of little value.

The Cramman: The Commission will have the opportunity of com-
paring the statements with the dogument,

Mr. Gorpon: Well, that is perfectly satisfactory to me.

Tt does not appear from the record that any person
opposing the application other than Mr. Gordon asked for
the production of the option and Mr. Gordon stated that
he was gatisfied with the procedure proposed by the Com-
mission. These circumstances clearly distinguish this case
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1958 from that of Toronto Newspaper Guild v. Globe Printing
GMEM. Company®. In these circumstances and in view of the
SamoeNs  provisions of ss. 58, 72 and 75 of the Public Utilities Act
Cor in my opinion this third point does not avail the

OLWOOD
Cemprry Tespondents.

:;3%: ; For the reasons which I have given, as well as for those

botbd.— ot Sheppard J.A. as to the main issue, with which T am
in substantial agreement, I would allow the appeal with
costs here and below and restore the certificate.

Locke J.:—With the exception hereinafter mentioned,
1 agree with the reasons for judgment delivered by Mr.
Justice Sheppard. =

While the record does not disclose the fact, 1 assume
that Mr. Gordon, who eross-examined certain of the
witnesses on behalf .of the Colwood Cemetery Company,
is & member of the bar of British Columbia and that he
acted in that capacity at the hearing hefore the Public
Utilities Commission. We were informed at the hearing
of this appeal that the person referred to was not Mr.
D. M. Gordon, Q.C., who appeared for the respondents
before us. '

The passage from the transeript quoted in the reasons
of my brother Abbott, which T have had the advantage
of reading, shows that Mr. Gordon asked that the option
might be produced for examination by the Commission
“merely to verify statements that have been made”. The
chairman ruled that this should be done and counsel for
the appellant at once agreed that the information should
be disclosed to the Commission. When the chairman said
that the Commission would have the opportunity -of
comparing the statements that had been made with the
document, Mr. Gordon said that that was perfectly satis-
factory. None of the other parties represented before the
Clommission appear to have evidenced any interest in the
nature of the option. Having thus led the members of the
Coramission to understand that the course proposed was
satisfactory to his clients, they should not now be heard
to allege that the proceeglings' were invalidated by the

“171953] 2 S.CR. 18, [19531 3 D.L.R. 561, 108 C.L0.C. 295.
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very course of conduct that they assented to: Scott v. The
Fernie Lumber Company, Limited'. ‘

I would allow this appeal with costs in this Court and
in the Court of Appeal.

Appedl allowed with costs.
Solicitors for the appellant: Clay, M acFarlane, Ellis &
Popham, Victoria.

Solicitors for the respondent Colwood Cemetery Com-
pany: Crease & Co., Victoria.

Solicitors for the respondent cemetery lrustees: Giregory,
Gront, Cox & Harvey, Victora.

Solicitors for the respondent District of Saanich:
Manzer, Wootton & Drake, Victoria.

Solicitor for the respondent District of Victoria: T. P.
O'Grady, Victoria.

Solicitor for the individual respondents: A. J. Patt . :
Victoria.

EARL F. WAKEFIELD COMPAN-Y}
APPELLANT,

(Plaintiff) . ..ooveeeaneinennnens

AND

O1L CITY PETROLEUMS (LEDUC) LTD.,, PONOKA-
CALMAR OILS LTD., AMERICAN LEDUC PETRO-
LEUMS LIMITED, HARRY SZPILAK, KASPER
HALWA, ALVIN M. DAVIS, PETER MATVICHUK,
ALVIN M. BERG, JACOB B. GAUFF swp ALEX
JOHN PYRCH (Defendants) ......... RESPONDENTS,

ON APPEAL FROM THE SUPREME COURT QF ALBERTA,
APPELLATE DIVISION.

Mechanics liens—dArising of Len—Drilling of oil well—Proceedings fo
enforce lien—Appointment of receiver—Charge on moneys in receivers
hands—Effect of failure to file renewal statement—The Mechanics’
Lien Act, R.S.A. 1956, ¢. 197, ss. 8(g), 29(7), 49-65.

*Prpsent: Kerwin C.J. and Rand, Locke, Fauteux and Abbott JJ.

1(1604), 11 B.C.R. 91 at 96.
51481-0—1
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DELGAMUUKW v. B.C.

[1997] 3 S.CR.

Delgamuukw, also known as Earl Muldoe,
suing on his own behalf and on behalf of all
the members of the Houses of Delgamuukw
and Haaxw (and others suing on their own
behalf and on behalf of thirty-eight Gitksan
Houses and twelve Wet’suwet’en Houses as
shown in Schedule 1) Appellanss/
Respondents on the cross-appeal

V.

Her Majesty The Queen in Right of the
Province of British Columbia Respondent/
Appellant on the cross-appeal

and

The Attorney General of
Canada Respondent

and

The First Nations Summit, the Musqueam
Nation ef al. (as shown in Schedule 2), the
Waestbank First Nation, the B.C. Cattlemen’s
Association et al. (as shown in Schedule 3),
Skeena Cellulose Inc., Alcan Aluminum

Lid. interveners

INDEXED AS: DELGAMUUKW v. BRITISH COLUMEIA
File No.: 23799,
1997. Tune 16, 17; 1997: December 11.

Present: Lamer C.J. and La Forest, L'Heureux-Dubég,
Sopinka,* Cory, McLachlin and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FCR
BRITISH COLUMBIA

Constitutional laow — Aboriginal rights — Aboriginal
land fitle — Claim made for large tract — Content of
aboriginal title — How aboriginal title protected by
5. 35(1) of Constitution Act, 1982 — What reguired to

*Sopinka J. took no part in this judgment.

Delgamuukw, connu également sous le nom
d’Ear]l Muldoe, en son propre nom et au
nom de tous les membres des maisons
Delgamuukw et Haaxw (et d’autres
personnes en leur propre nom et au nom
des membres de trente-huit maisons Gitksan
et de douze maisons Wet’suwet’en, selon ce
qui est indiqué a Pannexe 1) Appelants!
Intimés dans le pourvoi incident

c.

Sa Majesté la Reine du chef de la province
de la Colombie-Britannique Intimée!
Appelante dans le pourvoi incident

et

Le procureur général du Canada Intimé

et

Le First Nations Summit, la Nation
Musqueam et autres (selon ce qui est
indiqué & ’annexe 2), la Premiére nation de
Westbank, 1a B.C. Cattlemen’s Association
et autres (selon ce qui est indiqué a
I’annexe 3), Skeena Cellulose Inc., Alcan
Aluminium Ltée Intervenants

RIPERTORIE: DELGAMUUKW ¢. COLOMBIE-BRITANNIQUE
Ne du greffe: 23799,
1997: 16 et 17 juin; 1997: 11 décembre.

Présents: Le juge en chef Lamer et les juges La Forest,
L'"Heureux-Dubé, Sopinka*, Cory, McLachlin et Major.

EN APPEL DE LLA COUR D’APPEL DE LA COLOMBIE-
BRITANNIQUE ‘

Droit constitutionnel — Droits ancestraux — Titre
aborigéne sur des terres — Revendication d’un vaste
territoire — Contenu du titre aborigéne — Comment
Part. 35(1) de la Loi constitutionnelle de 1982 protége-

*Le juge Sopinka n’a pas pris part au jugement.
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v

prove aboriginal title — Whether claim to self-govern-
ment made out — Whether province could extinguish
aboriginal rights after 1871, either under own jurisdic-
tion or through the operation of s. 88 of the Indian Act
{incorporating provincial laws of general application by
reference) — Constitution Act, 1982, s. 35(1) — Indian
Act, RS.C., 1985, c. I-3, 5. 88.

"t

Constitutional low — Aboriginal rights — Aboriginal
land title — Evidence — Oral history and native law
and tradition — Weight to be given evidence — Ability
aof Court to interfere with trial judge’s factual findings.

Courts — Procedure — Land claims — Aboriginal
title and self-government — Claim altered but no formal
amendments to pleadings made — Whether pleadings
precluded the Court from entertaining claims.

The appellants, all Gitksan or Wet'suwet’en heredi-
tary chiefs, both individually and on behalf of their
*“Houses”, claimed separate portions of 58,000 square
kilometres in British Columbia. For the purpose of the
claim, this area was divided into 133 individual territo-
rtes, claimed by the 71 Houses. This represents all of the
Wet’suwet’en people, and all but 12 of the Gitksan
Houses. Their claim was originally for “ownership” of
the territory and “jurisdiction” over it. (At this Court,
this was transformed into, primarily, 4 claim for aborigi-
nal title over the land in question.) British Columbia
counterclaimed for a declaration that the appellants have
no right or interest in and to the territory or alterna-
tively, that the appellants’ cause of action ought to be
for compensation from the Government of Canada.

At trial, the appellants’ claim was based on their his-
torical use and “ownership” of one or more of the terri-
tories. In addition, the Gitksan Houses have an
“adaawk” which is a collection of sacred oral tradition
about their ancestors, histories and territories. The
Wet'suwet’en each have a “kungax” which is a spiritual
song or dance or performance which ties them to their
land. Both of these were entered as evidence on behalf
of the appellants, The most significant evidence of spiri-
tual connection between the Houses and their territory

t-il le titre aborigéne? — Quels sont les éléments de
preuve requis pour établir le fitre aborigéne? — Le
bien-fondé de la revendication de I autonomie gouver-
nementale a-t-il été établi? — La province pouvait-elle,
aprés 1871, éteindre des droits ancestraux soit par
I'exercice de sa propre compétence soit par I'effet de
I'art. 88 de la Loi sur les Indiens {qui incorpore par ren-
voi les lois provinciales d’ application générale)? — Loi
constitutionnelle de 1982, art. 35(1) — Loi sur les
Indiens, L.R.C. (1985), ch. I-3, art. 88.

Droit constitutionnel — Droits ancestraux — Titre
aborigéne sur des terres — Preuve — Récits oraux et
régles de droit et traditions autochtones — Poids a don-
ner aux éléments de preuve — Pouvoir d’ intervention de
la Cour quant aux conclusions de fait du juge de pre-
miére instance.

Tribunaux — Procédure — Revendications territo-
riales — Titre aborigéne et autonomie gouvernementale
— Revendication modifiée mais sans modification for-
melle des actes de procédure — Les actes de procédure
empéchent-ils la Cour d’entendre les revendications?

Les appelants, tous des chefs héréditaires Wet’su-
wet'en ou Gitksan, revendiquent tant en leur propre nom
qu'au nom de leurs «maisons» des parties distinctes
d’un territoire de 58 000 kilometres carrés situé en
Colombie-Britannique. Aux fins de la revendication, ce
grand territoire a été divisé en 133 territoires distincts,
revendiqués par les 71 maisons. Y sont représentés tous
les Wet’suwet'en et toutes les maisons Gitksan, & 1’ex-
ception de 12. Initialement, les appelants revendiquaient
la «propriété» du territoire et la «compétence» sur celui-
ci. (Devant la Cour, cette revendication a changé et est
devenue principalement la revendication d’un titre abo-
rigéne sur le territvire en question.) La Colombie-Bri-
tannique a présenté une demande reconventionnelle
dans laquelle elle sollicite une déclaration portant que
les appelants n’ont avcun droit ou intérét dans le terri-
toire, ou, subsidiairement, que la cause d’action des
appelants devrait étre 1’obtention d’une indemnité de la
part du gouvernement du Canada,

Au procés, les appelants ont fondé leur revendication
sur a «propriété» et 'utilisation historiques d'un ou de
plusieurs des territoires. En outre, les maisons Gitksan
ont un «adaawk», ¢’est-A-dire un ensemble de traditions
orales sacrées au sujet de leurs ancétres, de leur histoire
et de leurs territoires. Chaque maison Wet’suwet’en pos-
séde un «kungax», c’est-a-dire un chant, une danse ou
une représentation spirituelle qui les rattache & leur terri-
toire. Ces deux éléments ont été déposés en preuve au
nom des appelants. Le signe le plus important du lien
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was a feast hall where the Gitksan and Wet’suwet’en
peoples tell and retell their stories and identify their ter-
ritories (o remind themselves of the sacred connection
that they have with their lands. The feast has a Ceremo-
nial purpose but is also used for making important deci-
sions.

The trial judge did not accept the appeilants’ evidence
of oral history of attachment to the land, He dismissed
the action against Canada, dismissed the plaintiffs®
claims for ownership and jurisdiction and for aboriginal
rights in the territory, granted a declaration that the
plaintiffs were entitled to use unoceupied or vacant land
subject to the general law of the province, dismissed the
claim for damages and dismissed the province's coun-
terclaim. No order for costs was made. On appeal, the
original claim was altered in two different ways. First,
the claims for ownership and Jurisdiction were replaced
with claims for aboriginal title and self-government,
respectively. Second, the individual claims by each
House were amalgamated into two cormmunal claims,
one advanced on behalf of each nation. There were no
formal amendments to the pleadings to this effect. The
appeal was dismissed by a majority of the Court of
Appeal.

The principal issues on the appeal, some of which
raised a number of sub-issues, were as follows: N
whether (he pleadings precluded the Court from enter-
taining claims for aboriginal title and self-government;
(2) what was the ability of this Court to interfere with
the factual findings made by the trial judge; (3) what is
the content of aboriginal titie, how is it protected by
s. 35(1) of the Constitution Act, 1982, and what is
required for its proof; (4) whether the appellants made
out a clatm to self-government; and, (3) whether the
province had the power to extinguish aboriginal rights
after 1871, either under its own Jurisdiction or through
the operation of s. 88 of the Indian Act.

Held: The appeal should be allowed in part and the
cross-appeal should be dismissed.

spirituel entre les différentes maisons et feur territoire
est la salle des célébrations. C'est [3 que les Wet'sn-
wet'en et les Gitksan disent et redisent leurs récits et
identifient leurs territoires afin de se rappeler le lien
sacré qu’ils entretiennent avec leurs torres, Ces célébra-
tions ont une fin riteelle, mais clles sont aussi 1'oceasion
de prise de décisions importantes,

Le juge de premiére instance n'a pas accepté les réeits
oraux que les appelants présentaient cormme éléments de
preuve de leur attachement au territoire, 1 a rejeté 'ac-
tion contre le Canada, il a rejelé les revendications, par
les dernundeurs, de la propriété du territoire, de Ia com-
péterce sur celui-ci ou de droits ancestraux A son égard,
il a accordé une déclaration portant que les demandeurs
avaient le droit d’utiliser toute terre inoccupée on
vacante, sous réserve du respect des lois d’application
générale de la provinee, il a rejeté la demande de dom-
mages-iniéréts ct il a rejeté la demande reconvention-
nelle de la province, I n’a rendu aucune ordonnance
concernant les dépens, En appel, la revendication ini-
tiale a ét¢ modifide de deux fagons, Premigrement, les
revendications relatives 3 Ia propriété des termitoires et 3
la compétence sur ceux-ci ont été remplacées respecti-
vement par la revendication du titre aborigéne et la
revendication de 1"autonomie gouvernementale. Deuxis-
mement, les revendications individuelles préseniées par
chaque maison ont été fusionnées en deux revendica-
tions collectives, une au nom de chaque nation. Aucune
medification en ce sens n’a été apportée formeliement
aux actes de procédure. L appel a €6 rejeté par la Cour
d’appel 4 Ia majorité.

Les principales questions dans le pourvoi sont les sui-
vantes: (1) Les actes de procédure empéchent-ils la Cour
d’examiner les revendications relatives au titre abori-
gone et A 'autonomie gouvernementale? (2) Quel pou-
voir notre Cour a-t-elle de modifier les conclusions de
fait du juge de premigre instance? (3) Quel est le con-
teru du litre aborigéne, comment est-il protégé par le
par. 35(1) de la Loi constitutionnelle de 1982 ot com-
ment fait-on la preuve de son existence? (4) Les appe-
lants ont-ils établi le bicn-fondé de leur revendication de
I'antonomie gouvernementale? (5) La province avait-
elle, aprés 1871, le pouvoir d'étcindre des droits ances-
traux soit par I'exercice de sa propre compétence soit
par I'effet de I'art. 88 de la Loi sur fes Indiens?

Arrét: Le pourvoi est accueilli en partie et le pourvoi
incident est rejetd,
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Whether the Claims Were Properly Before the Court

Per Lamer C.J. and Cory, McLachfin, and Major JJ.:
The claims were properly before the Court. Although
the pleadings were not formally amended, the trial judge
did allow a de facto amendment to permit a claim for
aboriginal rights other than ownership and jurisdiction.
The respondents did not appeal this de facto amendment
and the trial judge’s decision on this point must accord-
ingly stand,

No amendment was made with respect to the amalga-
mation of the individual claims brought by the individ-
pal Gitksan and Wet’suwet'en Houses into two collec-
tive claims, one by each nation, for aboriginal title and
self-government. The collective claims were simply not
in issue at trial and to frame the case on appeal in a dif-
ferent manner would retroactively deny the respondents
the opportunity to know the appellants’ case.

A new trial is necessary. First, the defect in the plead-
ings prevented the Court from considering the merits of
this appeal. The parties at a new irial would decide
whether any amendment was necessary o make the
pleadings conferm with the other evidence. Then, too,
appellate courts, absent a palpable and overriding error,
should not substitute their own findings of fact even
when the trial judge misapprehended the law which was
applied to those facts. Appellate intervention is war-
ranted, however, when the trial court fails to appreciate
the evidentiary difficulties inherent in adjudicating
aboriginal ctaims when applying the rules of evidence
and interpreting the evidence before it.

Per La Forest and L'Heureux-Dubé JJ.: The amalga-
mation of the appellants’ individual claims technically
prevents a consideration of the merits, However, there is
a more substantive problem with the pleadings. The
appellants sought a declaration of “aboriginal title” but
attempted, in essence, to prove that they had complete
control over the territory. It follows that what the appel-
lants sought by way of declaration and what they set out

La Cour était-elle réguliérement saisie des revendica-
tions?

Le juge en chef Lamer et les juges Cory, MecLachlin
et Major: La Cour était régulidrement saisie des revendi-
cations. Méme si les actes de procédure n'ont pas été
formellement modifiés, le juge de premitre instance a
bel et bien accepté une modification de facto pour per-
mettre la revendication de droits ancestraux autres que
la propriété et la compétence. Les intimés n'ont pas
interjeté appel contre cette modification de facto et la
décision du juge de premire instance sur ce point doit
étre mainterue.

Aucune modification n’a été apportée en ce qui a trait
3 la fusion des revendications individuelles présentées
par les maisons Wet'suwet’en et Gitksan en deux reven-
dications collectives, une pour chaque nation, sollicitant
un titre aborigene et ’autonomie gouvernementale. 1.es
revendications collectives n’dtaient tout simplement pas
en litige en premiére instance, et redéfinir le litige en
appel aurait pour effet de nier rétroactivement aux
intimés la possibilité de savoir quelle est la cause des
appelants.

Il est nécessaire de tenir un nouveau procés. Premié-
rement, le vice dans les actes de procédure a empéché ia
Cour d'examiner le fond du pourvoi. Il reviendra aux
parties 2 un nouveau procés de se demander si une
modification est nécessaire pour rendre les actes de pro-
cédure conformes 3 la preuve. En outre, sauf erreur
manifeste et dominante, les cours d’appel ne devraient
pas substituer leurs propres conclusions de fait & celles
du juge de premiére instance, méme lorsque ce dernier a
mal saisi le droit qu'il 2 appliqué aux faits en question.
Par contre, une cour d’appel est justifiée d'intervenir
dans le cas o le juge de premigre instance n’a pas tenu
compte des difficultés de preuve inhérentes a I’examen
des revendications de droits ancestraux, lorsqu’il a
appliqué les régles de preuve ¢t a interprété la preuve
qui lui était présentée.

Les juges La Forest et L'Heureux-Dubé: La fusion
des revendications individuelles des appelants a empé-
ché, sur le plan de la forme, la Cour d’examiner le fond
de ’affaire. Cependant, les actes de procédure posent un
probleme encore plus substantiel. Méme si les appelants
ont sollicité un jugement déclarant l'existence d'un
«titre aborigeéne», ils ont essentiellement tenté d’établir
qu'ils exergaient un contrdle complet sur le territoire en
question. Il s’ensuit que ce que les appelants ont
demandé 2 la Cour de leur reconnaitre, par voie de juge-
ment déclaratoire, et ce qu’ils se sont efforcés d'établir
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to prove by way of the evidence were two different mat-
ters. A new trial should be ordered.

McLachlin J. was in substantial agreement.

The Ability of the Court to Interfere with the Trial
Judge’'s Factual Findings

Per Lamer C.J. and Cory, McLachlin and Major JJ.:
The factual findings made at trial could not stand
because the trial judge’s treatment of the various kinds
of oral histories did not satisfy the principles laid down
in R. v. Van der Peet. The oral histories were used in an
attempt to establish occupation and use of the disputed
territory which is an essential requirement for aboriginal
title. The trial judge refused to admit or gave no inde-
pendent weight to these oral histories and then con-
cluded that the appellants had not demonstrated the req-
uisite degree of occupation for “ownership™. Had the
oral histories been comrectly assessed, the conclusions
on these issues of fact might have been very different.

The Content of Aboriginal Title, How It Is Protected by
5. 35(1) of the Constitution Act, 1982, and the Require-
ments Necessary to Prove It

Per Lamer C.J. and Cory, McLachlin and Major JJ.:
Aboriginal title encompasses the right to exclusive use
and occupation of the land held pursuant to that title for
a variety of purposes, which need not be aspects of
those aboriginal practices, customs and traditions which
are integral to distinctive aboriginal cultures. The pro-
tected uses must not be irreconcilable with the nature of
the group’s attachment to that land.

Aboriginal title is swi generis, and so distinguished
from other proprietary interests, and characterized by
several dimensions. It is inalienable and cannot be trans-
ferred, sold or surrendered to anyone other than the
Crown. Another dimension of aboriginal title is its
sources: its recognition by the Royal Proclamation,
1763 and the relationship between the common law
which recognizes occupation as proof of possession and
systems of aboriginal law pre-cxisting assertion of Brit-
ish sovereignty. Finally, aboriginal title is beld com-
munally.

par la preuve, étaient denx choses différentes. La tenue
d’un nouveau procés doit &tre ordonnée.

Le juge McLachlin est largement en accord avec ces
motifs.

Le pouvoir de la Cour de modifier les conclusions de
Jait du juge de premiére instance

Le juge en chef Lamer el les juges Cory, McLachlin
et Major: Les conclusions de fait tirées en premire ins-
tance ne pouvaient élre maintenues en raison du fait que
le traitement accordé aux divers types de réeils oraux
par le juge de premidre instance ne respecte pas les prin-
cipes établis dans R. ¢. Van der Peet. Ces réeils ont été
invoqués .pour tenter d'établir 'occupation et I'utilisa-
tion du territoire contesté, condition essenticlle i 1'exis-
tence du titre aborigéne. Aprés avoir refusé d’admettre
ces 1écits oraux ou de leur accorder quelque valeur pro-
bante indépendante que ce soit, le juge de premitre ins-
tance est arrivé 4 la conclusion que les appelants
n'avaient pas démontré I'existence du degré d occupa-
tion requis du territoire pour fonder la «propriéié» de
celui-ci. Si le juge du procts avait apprécié corectement
les réeits oravx, ses conclusions sur ces questions de fait
auraient pu &tre trés différentes.

Le contenn du titre aborigéne, la fugon dont il est pro-
1égé par le par. 35(1) de la Loi constitutionnelle de
1982 et les exigences en matiére de preuve de son exis-
ience

Le juge en chef Lamer et les juges Cory, MeLachlin
et Major: Le titre aborigtne comprend le droit d'utiliser
ct d'occuper de fagon cxclusive les terres détenues en
vertu de ce litre pour différentes fins qui ne doivent pas
nécessairement &ire des aspects de coutumes, pratiques
ct traditions autochtones Faisant partic intégrante d'une
culture autochtone distinctive. Ces utilisations protégédes
ne doivent pas &tre incompatibles avee la nature de Iat-
tachement ¢u’a fe groupe concerné pour ces leires.

L. titre aborigéne est un droil sui generis; il se distin-
gue de ce fait des autres intéréls de propriété et est
caractérisé par dilférentes dimensions. Le titre abori-
gene est inaliénable ol ne peut &tre transféré, cédé on
vendu i personne d'autre (ue la Couronne. Les origines
du titre aborigtne constituent une autre dimension de
celui-ch: sa reconnaissance par la Proclamation rovale
de 1763 et le rapport entre la common law, yui reconnait
I"occupation comme preuve de la possession en droit, et
les systémes juridiques aulochtones qui existaient avant
Iaffirmation de la souveraineté britannique. Finalement,
le titre aborigéne est détenu collectivement.
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The exclusive right to use the land is not restricted to
the right to engage in activities which are aspects of
aboriginal practices, customs and traditions integral to
the claimant group’s distinctive aboriginal culture.
Canadian jurisprudence on aboriginal title frames the
“right to occupy and possess” in broad terms and, sig-
nificantly, is not qualified by the restriction that use be
tied to practice, custom or tradition. The nature of the
Indian interest in reserve land which has been found to
be the same as the interest in tribal lands is very broad
and incorporates present-day needs. Finally, aboriginal
title encompasses mineral rights and lands held pursnant
to aboriginal title should be capable of exploitation.
Such a use is certainly not a traditional one.

The content of aboriginal title contains an inherent
limit in that lands so held cannot be used in a marmer
that is irreconcilable with the nature of the claimants’
attachment to those lands. This inherent limit arises
because the relationship of an aboriginal community
with its land should not be prevented from continuing
into the future. Qccupancy is determined by reference to
the activities that have taken place on the land and the
uses to which the land has been put by the particular
group, If lands are so occupied, there will exist a special
bond between the group and the land in question such
that the land will be part of the definition of the group's
distinctive culture. Land held by virtue of aboriginal
title may not be alienated because the land has an inher-
ent and unique value in itself, which is enjoyed by the
community with aboriginal title to it. The community
cannot put the land to uses which would destroy that
value. Finally, the importance of the continuity of the
telationship between an aboriginal community and its
land, and the non-economic or inherent value of that
land, should not be taken to detract from the possibility
of surrender to the Crown in exchange for valuable con-
sideration. On the contrary, the idea of surrender rein-
forces the conclusion that aboriginal title is limited. If
aboriginal pecples wish to use their lands in a way that
aboriginal title does not permit, then they must surren-
der those lands and convert them into non-title lands to
do so.

Aboriginal title at common law was recognized well
before 1982 and is accordingly protected in its full form
by s. 35(1). The constitutionalization of common law
aboriginal rights, however, does not mean that those
rights exhaust the content of s. 35(1). The existence of
an aboriginal right at common law is sufficient, but not

Le droit exclusif d'utiliser les terres ne comprend pas
simplement le droit d’exercer des activités qoi sont des
aspects de coutumes, pratiques et traditions autochtones
faisant partie intégrante de la culture distinctive du
groupe autochtone qui revendique le droit. La jurispru-
dence canadienne relative au titre aborigéne définit le
«droit d’occuper et de posséder» en termes généraux et,
fait important, ne 1'assottit pas d’une réserve le limitant
aux utilisations liées 2 des coutumes, pratiques ou tradi-
tions. La nature du droit des Indiens sur les terres des
réserves, qui a été déclaré étre le méme que leur droit
sur les terres tribales, est trés générale et intégre les
besoins actuels des collectivités avtochtones. Findle-
ment, le titre aborigéne comprend les droits miniers, et
les terres détenues en vertn d'un titre aborigéne
devraient pouvoir &tre exploitées pour ces ressources, ce
qui ne constitue certés pas une otilisation traditionnelle.

Le contenu du titre aborigene comporte une limite
intrinséque, savoir que les terres détenues en vertu d'un
titre aborigéne ne peuvent pas étre utilisées d'une
maniére incompatible avec la nature de [’attachement
qu’ont les revendicateurs pour ces terres. Cette limite
intrinseque découle du fait que rien ne devrait empécher
ce rapport de continuer dans le futur. L’occupation est
définie en fonction des activités qui ont été exercées sur
les terres et des utilisations qui ont été faites de celles-ci
par le groupe en question. Si des terres font I'objet
d’une telle occupation, il existera entre ce groupe et les
terres visées un lien spécial tel que les terres feront par-
tie intégrante de la définition de la culture distinctive du
groupe. Les terres détenues en vertu d’un titre aborigéne
sont inaliénables parce qu'elles ont en elles-mémes une
valeur intrins2que et unique dont jeuit la collectivité qui
possede le titre aborigéne sur celles-ci. La collectivité ne
peut pas faire de ces terres des utilisations qui détrui-
ratent celte valeur. Enfin, 'importance de la continuité
du rapport qu’entretient une collectivité autochtone avec
ses terres et la valeur non économique ou intrinséque de
celles-ci ne devraient pas étre considérées comme fai-
sant obstacle A la possibilité d’une cession & la Cou-
romne moyennant contrepartie de valeur. Au contraire,
'idée de cession renforce la conclusion que le titre abo-
rigtne est limité. Si les autochtones désirent utiliser
leurs ferres d'une maniére que ne permet pas le titre, ils
doivent alors les céder et les convertir en terres non
visées par un titre aborigéne.

Le titre aborigéne a été reconnu en common law bien
avant 1982 et est par conséquent protégé dans sa forme
complete par te par. 35(1). Toutefois, la constitutionnali-
sation par le par. 35(1) des droits ancesiraux reconnus
en common law neé signifie pas que ces droits épuisent le
contenu du par. 35(1). L'existence d'un droit ancestral
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necessary, for the recognition and affirmation of that
right by s. 35(1).

Constitutionally recognized aboriginal rights fall
along a spectrum with respect to their degree of connec-
tion with the land. At the one end are those aboriginal
rights which are practices, customs and traditions inte-
gral to the distinctive aboriginal culture of the group
claiming the right but where the use and occupation of
the land where the activity is taking place is not suffi-
cient to support a claim of title to the land. In the middle
are activities which, out of necessity, take place on land
and indeed, might be intimately related to a particular
piece of land. Althcugh an aboriginal group may not be
able to demonstrate title to the land, it may nevertheless
have a site-specific right to engage in a particular activ-
ity. At the other end of the spectrum is aboriginal title
itself which confers more than the right to engage in
site-specific activities which are aspects of the practices,
customs and traditions of distinctive aboriginal cultures.
Site-specific rights can be made out even if title cannct.
Because aboriginal rights can vary with respect to their
degree of comnection with the land, some aboriginal
groups may be unable to make out a claim to title, but
will nevertheless possess aboriginal rights that are rec-
ognized and affirmed by s. 35(1), including site-specific
rights to engage in particular activities.

Aboriginal title is a right to the land itself. That land
may be used, subject to the inherent limitations of
aboriginal title, for a variety of activities, none of which
need be individually protected as aboriginal rights under
5. 35(1). Those activitics are parasitic on the underlying
title. Section 35(1), since its purpose is to reconcile the
prior presence of aboriginal peoples with the assertion
of Crown sovereignty, must recognize and affirm both
aspects of that prior presence — first, the cccupation of
land, and second, the prior social organization and dis-
tinctive cultures of aboriginal pecples on that land.

The test for the identification of aboriginal rights to
engage in particular activities and the test for the identi-
fication of aberiginal title, although broadly similar, are

reconnu en common law est done suffisante, mais pas
nécessaire, pour la reconnaissance et la confirmation de
ce droit par le par. 35(1).

Les droits ancestraux reconmus et confirmés par le
par. 35(1) s’étalent le long d’un spectre, en fonction de
leur degré de rattachement avec le terriloire visé. A une
exirémité du spectre, il v a le cas des droits ancestraux
qui sont des coutumes, pratiques et traditions faisant
partie intégrante de la culture autochtone distinctive du
groupe qui revendique le droit en question mais ob 1"oc-
cupation et I'utilisation du territoire sur lequel 1*activité
est pratiquée sont insuffisantes pour étayer la revendica-
tion du titre sur celui-ci. Au milien du spectre, on trouve
les activités qui, par nécessité, sont pratiquées sur le ter-
ritoire et, de fait, pourraient méme étre étroitement ratta-
chées a une parcelle de terrain particulitre. Bien qu'un
groupe autochtone puisse étre incapable de démontrer
I'existence d’un titre sur le territoire, il peut quand
méme avoir le droit — spécifique 4 un site — de
s'adonner 2 une activité particuliére, A 1'autre extrémité
du spectre, il ¥ a le titre aborigéne proprement dit, qui
confere quelque chose de plus que le droit d’exercer des
activités spécifiques 4 un site qui sont des aspects de
coutumes, pratiques et traditions de cultures autochtones
distinctives. L'existence de droits spécifiques 4 un site
peut &tre établie méme si existence d’un titre ne peut
pas I'8tre. Etant donné que les droits ancestraux peuvent
varier en fonction de leur degré de rattachement an terri-
toire, il est possible que certains groupes autochtones
soient incapables d’établir le bien-fondé de leur revendi-
cation d’un titre, mais qu’ils possédent néanmoins des
droits ancestraux reconnus et confirmés par le
par. 35(1}), notamment des droits spécifiques A un site
d’exercer des activités particulieres.

Le titre aborigéne est le droit au territoire lui-méme.
Sous réserve des limites inhérentes au titre aborigéne, ce
territoire peut étre utilisé pour diverses activités, dont
aucune ne doit nécessairement étre protégée individuel-
lement en tant que droit ancestral prévu au par. 35(1).
Ces activités sont des parasites du titre scus-jacent,
Comme I'objet du par. 35(1) est de concilier la présence
antérieure des peuples autochtones en Amérique du
Nord avec I'affirmation de la souveraineté de la Cou-
ronne, cette disposition doit reconnaitre ¢t confirmer les
deux aspects de cette préexistence, savoir ['occupation
du territoire, d’une part, et I'organisation sociale anté-
rieure ct les cultures distinctives des peuples avtoch-
tones habitant ce territoire, d’autre part.

Bien que le critére applicable pour déterminer 1'exis-
tence de droits ancestraux autorisant 1'exercice d'acti-
vités particuligres et le critére applicable pour détermi-
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distinct in two ways. First, under the test for aboriginal
title, the requirement that the land be integral to the dis-
tinctive culture of the claimants is subsumed by the
requirement of occupancy. Second, whereas the time for
the identification of aboriginal rights is the time of first
contact, the time for the identification of aboriginal title
is the time at which the Crown asserted sovereignty over
the land.

In order to establish a claim to aboriginal title, the
aboriginal group asserting the claim must establish that
it occupied the lands in question at the time at which the
Crown asserted sovereignty over the land subject to the
title. In the context of aboriginal title, sovereignty is the
appropriate time period to consider for several reasons.
First, from a theoretical standpoint, aboriginal title
arises out of prior occupation of the land by aboriginal
peoples and out of the relationship between the common
law and pre-existing systems of aboriginal law. Aborigi-
nal title is a burden on the Crown’s underlying title. The
Crown, however, did not gain this title until it asserted
sovereignty and it makes no sense to speak of a burden
on the underlying title before that title existed. Aborigi-
nal title crystallized at the time sovereignty was
asserted, Second, aboriginal title does not raise the prob-
lem of distinguishing between distinctive, integral
aboriginal practices, customs and traditions and those
influenced or introduced by European contact. Under
common law, the act of occupation or possession is suf-
ficient to ground aboriginal title and it is not necessary
to prove that the land was a distinctive or integral part
of the aboriginal society before the arrival of Europeans.
Finally, the date of sovereignty is more certain than the
date of first contact.

Both the common law and the aboriginal perspective
on land should be taken into account in establishing the
proof of occupancy. At common law, the fact of physi-
cal occupation is proof of possession at law, which in
turn will ground title to the land. Physical occupation
may be established in a-variety of ways, ranging from
the construction of dwellings through cultivation and
enclosure of fields to regular use of definile tracts of
land for hunting, fishing or otherwise exploiting its
resources. In considering whether occupation sufficient

ner l'existence d'un titre aborigéne comportent de
grandes similitudes, ils se distinguent 1'un de 1'autre de
deux fagons: premiérement, dans le cadre du critére
relatif av titre aborigene, 'exigence que le tersitoire
fasse partie intégrante de la culture distincte des deman-
deurs est subsumée sous l'exigence d’occupation;
deuxiémement, alors que c’est le moment du premier
contact avec les Européens qui est le moment pertinent
pour la détermination des droits ancestraux, dans le cas
du titre aborigéne, c’est le moment de 1’affirmation par
la Couronne de sa souveraineté sur le territoire.

Pour établir le bien-fondé de la revendication d'un
time aborigéne, le groupe autochtone qui revendique le
titre doit démontrer qu’il occupait les terres en question
au moment oil la Courcnne a affirmé sa souveraineté sur
ces terres. Lorsqu'il est question de titre aborigine, la
période de 1'affirmation de la souveraineté est celle qui
doit &tre prise en considératicn, et ce pour plusieurs rai-
sons. Premiérement, d'un point de vue théorique, le titre
aborigéne découle de |’occupation antérieure du terri-
toire par les peuples autochtones et du rapport entre Ia
common law et les régimes juridiques autochtones
préexistants. Le titre aborigéne gréve le titre sous-jacent
de la Couronne. Cependant, celle-ci n'a acquis ce titre
qu'a compter du moment ob elle a affirmé sa souverai-
neté sur le territoire en guestion et il serait absurde de
parler d’une charge grevant le titre sous-jacent avant que
celui-ci ait existé. Le titre aborigéne s’est cristallisé au
moment de ]'affirmation de la souveraineté. Deuxidme-
ment, le titre aborigéne ne souldve pas le probléme que
pose la distinction entre les coutumes, pratiques et tradi-
tions distinctives faisant partie intégrante d’une société
autochtone et celles qui ont &€ introduites par suite du
comtact avec les Européens ou influencées par celui-ci.
En vertu de la common law, le fait de I'occupation ou de
la possession suffit pour fonder un titre aborigene, et il
n’est pas nécessaire de prouver que le territoire en ques-
tion faisait partie intégrante de la société autochtone
visée avant ’arrivée des Européens on qu’il était un élé-
ment distinctif de celle-ci. Finalement, la date de 1'affir-
mation de la souveraineté a un caractére plus certain que
celle du premier contact avec les Européens.

Tant la common law que le point de vue des autoch-
tones 4 I’égard du territoire devraient étre pris en
compte dans la démonstraticn de 1’occupation. En com-
mon law, I’cccupation physique fait preuve de la pos-
session en droit, fait qui 2 son tour fondera le droit au
titre sur les terres. L'occupation physique peut &tre
prouvée par différents faits, allant de la construction de
batiments & 'utilisation réguligre de secteurs bien défi-
nis du territoire pour y pratiquer la chasse, la péche ou
d’autres types d’exploitation de ses ressources, en pas-
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to ground title is established, the group’s size, manner of
life, material resources, and technological abilities, and
the character of the lands claimed must be taken into
account. Given the occupancy requirement, it was not
necessary to include as part of the test for aberiginal
title whether a group demonstrated a connection with
the picee of land as being of central significance to its
distinctive culture. Ultimately, the question of physical
occupation is one of fact to be determined at trial.

If present occupation is relied on as proof of occupa-
tion pre-sovercignty, there must be a continuity between
present and pre-sovereignty occupation. Since conclu-
sive evidence of pre-sovereignty occupation may be dif-
ficult, an aboriginal community may provide evidence
of present occupation as proof of pre-sovereignty occu-
pation in support of a claim fo aboriginal title. An
unbroken chain of continuity need not be established
between present and prior occupation. The fact that the
nature of occupation has changed would not ordinarily
preclude a claim for aboriginal title, as long as a sub-
stantial connection between the people and the tand is
maintained. The only limitation on this principle might
be that the land not be used in ways which are inconsis-
tent with continued use by future generations of
aboriginals.

At sovereignty, occupation must have been exclusive.
This requirement flows from the definition of aboriginal
title itself, which is defined in terms of the right to
exclusive use and occupation of land. The test must take
into account the context of the aboriginal society at the
time of sovereignly. The requircment of exclusive occu-
paney and the possibility of joint title can be reconciled
by recognizing that joint title can arise from shared
exclusivity. As well, shared, non-exclusive aboriginal
rights short of aboriginal title but tied to the land and
permitiing a number of uses can be established if exclu-
sivity cannot be proved. The common law should
develop to recognize aboriginal rights as they were rec-

sant par la délimitation et la culture de champs. Dans
I’examen de la question de savoir si on a fait la preuve
d'une occupation suffisante pour fonder un titre abori-
géne, il faut tenir compte de la taille, du mode de vie,
des ressources matérielles et des habiletés technolo-
giques du groupe concerné, ainsi que de la nature des
terres revendiquées. Compte temu de 'exigence d’occu-
pation, il n'est pas nécessaire d'inclure dans le critére
relatif au titre aborigéne ia question de savoir si le
groupe concerné a démontré que le lien qui le rattache
au territoire visé est d'une importance fondamentaie
pour sa culture distinctive. En définitive, la preuve de
I'occupation physique est une question de fait & trancher
au procés.

Si 'occupation actuelle est invoquée comme preuve
de I'occupation antéricure  I'affirmation de la souverai-
neté, il faut qu'il y ait une continuité entre 1'occupation
antérieure i I'affirmation de la souveraineté et I'occupa-
tion actuelle. Etant donné qu'il pent s’avérer difficile
d’apporter des éléments de preuve concluants d'une
occupation antérieure & 1'affirmation de la souveraineté,
une collectivité autochtone peut produire, au soutien de
la revendication d'un litre aborigéne, des éléments de
preuve de 'occupation actuelle comme preuve de I'oc-
cupation antéricure 4 I"affirmation de la souveraineté. Il
n’est pas nécessaire de faire la preuve d'une continuité
parfaite entre 1'occupation actuelle ct I'occupation anté-
rieure. Le fait que la nature de 1'occupation ait changé
ne fera généralement pas obstacle 2 la revendication
d'un titre aborigine, dans la mesure oit un lien substan-
tiel entre le peuple et le tertitoire en question a été main-
tenu. La seule restriction A ce principe pourrait &tre qu’il
ne soit pas fait du territoire des ulilisations incompa-
tibles avec son usage continu par les générations autoch-
tones futures.

L occupation doit avoir été exclusive au moment de
{*affirmation de la souveraineté. Cetie exigence d'exclu-
sivité découle de la définition méme du titre aborigéne,
défini comme Gtant le droit d wiiliser ot d'occuper de
fagon exclusive les terres visées. Le crilere doit prendre
en compte le contexte de Ja sociélé autochtone au
moment de I"affirmation de la souveraineté. Il est possi-
ble de concilier Pexigence d’occupation exclusive et
I"existence possible d'un titre conjoint cn reconnaissant
qu'un titre conjoint peut découler d'une exclusivité par-
tagée. De méme, 'existence de droits anceslraux non
exclusifs partagés ne constituant pas un titre, mais par
ailleurs liés au territoire et permetiant certaines utilisa-
tions, peut étre établie, méme si I'exclusivité ne peut
&tre prouvée. La common law doit évoluer pour recon-
naitre les droits ancestraux qui élaient reconnus soit par
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ognized by either de facto practice or by aboriginal sys-
tems of governance.

Per La Forest and L'Heureux-Dubé JI.: *Aboriginal
title” is based on the continued occupation and use of
the land as part of the aboriginal peoples’ traditional
way of life. This sui generis interest is not equated with
fee simple ownership; nor can it be described with refer-
ence to traditional property law concepts. It is personal
in that it is generally inalienable except to the Crown
and, in dealing with this interest, the Crown is subject to
a fiduciary obligation to treat the aboriginal peoples
fairly. There is reluctance to define more precisely the
right of aboriginal peoples to live on their lands as thelr
forefathers had lived.

The approach to defining the aboriginal right of occu-
pancy is highly contexinal. A distinction must be made
between (1) the recognition of a general right to occupy
and possess ancestral lands and (2) the recognition of a
discrete right to engage in an aboriginal activity in a
particular area. The latter has been defined as the tradi-
tional use, by a tribe of Indians, that has continued from
pre-contact times of a particular area for a particular
purpose. By contrast, a general claim to occupy and pos-
sess vast tracts of territory is the right to use the land for
a variety of activities related to the aboriginal society’s
habits and mode of life. As well, in defining the nature
of “aboriginal title",
utory provisions and regulations dealing with reserve
lands.

In defining the nature of “aboriginal title”, reference
need not be made to statutory provisions and regulations
dealing specifically with reserve lands. Though the
interest of an Indian band in a reserve has been found to
be derived from, and to be of the same nature as, the
interest of an aboriginal society in its traditional tribal
lands, it does not follow that specific statutory provi-
sions poverning reserve lands. should automatically
apply to traditional tribal lands. .

The “key" factors for recognizing aboriginal rights
under s. 35(1) are met in the present case. First, the
nature of an aboriginal claim must be identified pre-
cisely with regard to particular practices, customs and
traditions. When dealing with a claim of “aboriginal

reference need not be made to stat--

une pratique de facto, soit par un végime de gestion
autochtone.

Les juges La Forest et L'Heureux-Dubé: Le «tiire
aborigene» se fonde sur 1’occupation et 1'utilisation
ininterrompues des terres visées par le peuple autoch-
tone dans le cadre de son mode de vie traditionnel, Ce
droit sui generis n’'équivaut pas & la propriété en fief
simple et il ne peut pas non plus étre décrit an moyen
des concepts traditionnels du droit des biens. Il est per-
sonnel en ce sens-gu’il est généralement inaliénable,
sauf en faveur de la Couronne qui, dans ses opérations
concernant un tel droit, est assujettie A une obligation de
fiduciaire, savoir celle de traiter équitablement les
peuples autochtones. On hésite 4 définir avec plus de
précision le droit des peuples autochtones de continuer &
vivre sur leurs terres comme 'avaient fait leurs ancétres.

Le point de vue adopté pour définir le droit d’occupa-
tion ancestral est éminemment contextuel. Il est néces-
saire de faire la distinction entre les deux aspects sui-
vants: (1) la reconnaissance d'un droit’ général
d'occuper et de posséder des terres ancestrales; (2) la
reconnaissance d’un droit distinct d’exercer une activité
aufochtone dans une région particulitre. Ce dernier
aspect a été défini comme étant 1'ntilisation tradition-
nelle — remontant avant I’arivée des Européens — que
fait une tribu indienne d'un temritoire donné, A une fin
particulidre. A 1’opposé, une revendication générale
visant le droit d’occuper et de posséder de vastes éten-
dues de teritoire concerne le droit d’utiliser ces terres
pour y exercer différentes activités liées aux habitudes et
au mede de vie de la société autochtone concernée. En
outre, en définissant la nature du «titre aborigénes, il
n'est pas nécessaire de se référer aux dispositions légis-
latives et réglementaires concernant les terres des
réserves,

En définissant la nature du «titre aborigdnes, il n’est
pas nécessaire de se référer aux dispositions législatives
et réglementaires visant spécifiquement les terres des
réserves. Méme s’il a été jugé que le droit que possiéde
une bande indienne sur une réserve découle du dreit de
la société autochtone sur ses terres tribales tradition-
neiles, il ne s’ensuit avcunement que les dispositions
législatives particulidres régissant les terres des réserves
s’appliquent automatiquement aux terres tribales tradi-
tionnelles.

11 est satisfait, dans le présent pourvoi, aux facteurs
«clés» permettant de reconnaflre des droits ancestraux
en vertu du par, 33(1). Premigrement,. la nature d’une
revendication autochtone doit &tre rattachée précisément
& des contumes, pratiques et traditions particulidres. Le
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title”, the court will focus on the occupation and use of
the land as part of the aboriginal society’s traditional
way of life.

Second, an aboriginal society must specify the area
that has been: continuously used and occupied by identi-
fying general boundaries. Exclusivity means that an
aboriginal group must show that a claimed territory is
indeed its ancestral territory and not the temitory of an
unconnected aboriginal society. It ts possible that two or
more aboriginal groups may have occupied the same
territory and therefore a finding of joint occupancy
would not be precluded.

Third, the aboriginal right of possession is based on
the contimued occupation and use of traditional tribal
lands since the assertion of Crown sovereignty. How-
ever, the date of sovereignty may not be the only rele-
vant time 1o consider. Continuity may still exist where
the present occupation of one area is connected to the
pre-sovereignty occupation of another area. Also,
aboriginal peoples claiming a right of possession may
provide evidence of present occupation as proof of prior
occupation. Further, it is not necessary to establish an
unbroken chain of continuity.

Fourth, if aboriginal peoptes continue to occupy and
use the land as part of their traditional way of life, the
land is of central significance 1o them. Aboriginal occu-
pancy refers not only to the presence of aboriginal peo-

- ples in villages or permanently settled areas but also to
the use of adjacent lands and even remote territories
used to pursue a traditional mode of life. Occupaney is
part of aboriginal culture in a broad sense and is, there-
fore, absorbed in the notion of distinctiveness. The
Royal Proclamation, 1763 supports this approach to
occupancy.

McLachlin J. was in substantial agreement.

Infringements of Aboriginal Title: The Test of Justifica-
tion

Per Lamer C.J. and Cory, MeLachlin and Major J1.:
Constitutionally recognized aboriginal rights are not
absolute and may be infringed by the [ederal and pro-

tribunal qui examine la revendication d'un «titre abori-
gdne» se demande principalement st 1'occupation et
I'utilisation des terres visées faisaient partie du mode de
vie traditionnel de la société autochione concernde.

Deuxizmement, la société autochtone doit spécifier le
territoire qui a é1é utilisé et occupé de fagon ininterrom-
pue en en indiquant les limites générales. L'exclusivité
signifie que le groupe autochtone doit établir que le ter-
ritoire qu'il revendique est, en fait, son territoire ances-
tral et non celui d'unc auvire société autochtone avee
laquelle il n'a aucun lien. Comme il est possible que
deux groupes autochtones ou plus aient occupé le méme
territoire, il est donc possible de conclure i I'existence
d'une occupation conjointe.

Troisitmement, le droit de possession ancestral se
fonde sur 1'occupation et I'utilisation ininterrompues de
terres tribales traditionnelles depuis 1'affirmation par la
Couronne de sa souveraineté. Cependant, il est possible
que la date de I"alfirmation de la souveraineté ne soit
pas le seul moment pertinent dont il faillc tenir compte.
I peut encore y avoir continuité lorsque 1'occupation
actuelle d'une région est lie 4 'occupation d’unc autre
région avant |'affirmation de la souveraineté. En outre,
les peuples autochtones qui revendiquent un droit de
possession peuvent présenter des éléments de preuve de
'occupation actuelle du territoire visé pour ¢tablir son
occupation antérieure. De plus, il n'est pas néeessaire de
faire la preuve d’une continuité parfaite.

Quatrigmement, si des peuples autochtones conti-
nuent d’oceuper et d'utiliser le territoire visé dans le
cadre de leur mode de vie traditionnel, ce territoire a une
importance fondamentale pour eux. La notion d’occupa-
tion d’un territoire par des autochtones ne s'entend pas
seulement de la présence de peuples autochtones dans
des villages ou des dlablissements permanents, mais
également de I'utilisation de terres adjacentes ot méme
de territoires éloignés dans le cadre d’un mode de vie
traditionnel. L'occupation eonstitue un aspect de [a cul-
ture autochione prise d