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ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities
Board)

City of Calgary, appellant/respondent on cross-appeal;
V.
ATCO Gas and Pipelines Ltd., respondent/appellant on
cross-appeal, and
Alberta Energy and Utilities Board, Ontario Energy
Board, Enbridge Gas Distribution Inc. and Union Gas
Limited, interveners.

[2006] S.C.J. No. 4

2006 SCC 4

File No.: 30247,

Supreme Court of Canada

Heard: May 11, 2005:;
Judgment: February 9, 2006.

Present: McLachlin C.J. and Bastarache, Binnie, LeBel,
Deschamps, Fish and Charron }].
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Admiinistrasive law - Bodrds and rvibunals -- Regularory hoards -~ Jurisdiction - Doctrine of juridicrion by necessary
tplication - Natiral gas public ariliny appiving to Alberta Enerey and Unilities Board 1o approve sale of buildings and
lanid no longer required in supplvnig natural gas - Board approving sale subject to condition that poriion of sale pro-
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necessary amplication is at the heart of the City's second argument. 1 cannot aceept cither of these arguments which are.
i my view, dimmetrically contrary o the state of the law, This is revealed when we serutinize the entire contex| which |
will now endeayour o do.

33 Afierabriel review of a few historieal facts, 1 will probe into the main function of the Bowrd. rate setting. and 1
will then explore the incidental powers which can he derived from the context,

2330 Hivtorical Backgrownd and Brouder Context

54 The history of public utilities reguation in Alberta originated with the creation in 1915 of the Board of Public
Utihity Commissioners by The Public Utifities Act. S.A 1915, ¢. 6. This statute was based on similar American legisla-
ton: HoR. Milner, "Public Utility Rate Control in Alherta” (1930}, % Cun. Bar Rev. FOL, at po 101 While the American
Jurisprudence and texits in this area should be considered with caution aiven that Canada and the United States have very
different political and constitutional-legal regimes, they du shed somse Tight on the issue.

55 Purswant1o The Public Urilities Act, the first public utility board was cstablished as a three-member tribunal o
provide general supervision of atl public wtilities (s. 217, 10 tvestigate rates (s, 23). to make orders regarding equipment
(s. 241 and o require every public utility 1o file with it complete schedufes of rates (8. 23). Of interest for our pueposes.
the E915 statute also required public utilities to obtain the approval of the Board of Public Utitity Commisstoners before
selling any property when outside the ordinary course of their business (s. 29(gy,

56 The Alberta Encergy and Utitities Board was created in February 1995 by the amalgamation of the Energy Re-
sources Conservation Board and the Public Utilivies Board (see Canadian Institute of Resources Law, Cunada Energy
Law Service: Alberta floose-teal ed.). atp. 30-3101). Since then. all matters under the Jurisdiction of the Energy Re-
saurces Conservation Board and the Public Ehilities Board have been handled by the Alberta Energy and Unilities Board
and are within its exclusive parisdiction. The Board has all of the powers, rights and privileges of its two predecessor
boards (AEUBA, ss. 13, 15(1); GUA, 5. 59).

87 In addivon to the powers found in the 19135 statute. which have remained virtwally the same in the present PUBA |
the Board now benefits from the following express powers 1o

[ make an order respecting the improvement of the service or commodity (PUBA, <. 80th))
approve the issue by the public wility of shares, stocks, bonds and other evidences of in-
debtedness (GUA, s. 26(2)a)y; PUBA, s. 101{2){a)):

[2%]

3 approve the fease, morigage. disposition of encumbrance of (he public utility's property,
franchises. privileges or rights (GUA, 5. 26(2)(d)i); PUBA. s. FOH2)d) D))

4. approve the merger or consolidation of the public utility's property. franchises. privileges
or rights (GUA, s 26(20d)ii): PUBA, s, 101{21dnit): and

5. authorize the sale or permit to be made on the public utifity’s hook @ transfer of any share

of ats capital stock w a corporation that would result in the vesting in that corperation of
more thin S0% ol the oustanding capital stock of (he owner of the public utitity (GUA,
2T PUBA, s, 10201,

S8 e gocs without saying that public utilities are very fimited in the actions they can take. as evidenced from the
ahove Tist. Nowhere is there a mention of the authority 1 allocate proceeds from a sale or the discreuon of the Board 1o
interfere with ownership rights,

59 Lvenin 1995 when the legislatore decided to forn the Alberta Encrgy and Utilities Board. i did net <ee it 1o w[ -
maodily the PLIBA or the GEA 1o proside the new Bourd with the power to allacate the procecds of & sale even though

the contreversy surraunding this tsste was full-blown (see. eg Alberta Governmment Telephones (19845, Alta. P.UB.
Brecision Noo ERIOS L TransAfra Utifities Corp. (19843, Alta. P U.R. Decision Ne. Fr41 oL Itis o welf-established

srinciple that the legistature s presmmed 1o have o nrstery of existing Liw, both common faw and statute law isee Sal-
fivan, at pp. 15455y Teis also presumed 1o have known all of the ¢ircumstances surrcanding the adeprion of new fcgi.v_l;

lation.

60 Although the Board may seem 1o possess a variety of powers and funciions it i manifest from a reading of the
AEUBA. the PUBA and the GUA that the principal funcuon of the Board 1 respect of public wtilities 1s the determina-
ton of rates. Iy power 1o sepervise the lnances of these compinies and their operutions. although wide, is in praciice
merdemal 1o fining rates tsee Milner. at p. 102: Brown. at - 2-16.60 Estey Joospeaking for the majority of this Court in
Atco Lid at po 576, cchoed thns view when ke said:



