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Tuesday, June 28, 2011

--- On commencing at 9:30 a.m.

MS. TAYLOR:  Good morning.  My name is Karen Taylor, and sitting with me today is Marika Hare.

The Board has convened today on the matter of the May 25th 2011 notice of motion filed by the Ontario Water Association, or OWA, with the Board to review and vary the decision of the Board in EB-2011-0067 dated May 5th, 2011.

The Board has assigned docket EB-2011-0212 to this case.

Specifically, the motion deals with the exclusion of four projects from the benefit of the decision of May 5th, 2011 which allowed for an exemption to Hydro One's licence from the Distribution System Code with respect to section 6.2.18(a) of the Distribution System Code for waterpower generation facilities and to substitute a special rule for waterpower generation facilities.

The motion is a request for reinserting paragraph 7 of Exhibit K2.1 filed in proceeding EB-2011-0067 into the exemption granted by the Board as part of the decision.  The effect of inserting paragraph 7 would allow the exemption to be applied to the four projects that would otherwise be excluded.

The Board has received written submissions from the OWA and Board Staff and today will hear oral argument.  Can I have appearances, please?

Appearances:

MR. STOLL:  Yes, Scott Stoll appearing for the Ontario Waterpower Association, and I have with me:  Mr. Paul Norris, chair of the Ontario Waterpower Association; Mr. Arnold Chan of Xeneca Power Development; and Mr. Paul Fisher for Swift River, which are the owners of the four projects.

MS. TAYLOR:  Thank you.

MR. ENGELBERG:  Good morning, Madam Chair and member.  I am Michael Engelberg, counsel to Hydro One Networks Inc.  I have with me Mr. Alexander Hamlyn from our regulatory affairs group, and Hydro One is an intervenor.

MS. TAYLOR:  Thank you very much, Mr. Engelberg.

MS. HELT:  Good morning, members of the Panel.  Maureen Helt, counsel for the Board, and I have with me Gona Jaff, Board Staff and case manager.

MS. TAYLOR:  Thank you very much, Ms. Helt.

So we received the submissions from all parties and we have reviewed it, obviously, and read them.  Perhaps this morning if you would like to go through your submission.

Did Hydro One plan to make an oral presentation this morning or are you simply here in support?

MR. ENGELBERG:  I have about two sentences of submissions to make.

MS. TAYLOR:  Okay.

MR. ENGELBERG:  Perhaps maybe I should just say them now.  Maybe that would be a good way to dispose of them.

MS. TAYLOR:  Okay, go ahead.
Submissions by Mr. Engelberg:

MR. ENGELBERG:  Hydro One takes no position on the application on the motion, as I have advised Mr. Stoll, other than to say, if an order is made to benefit the four parties, Hydro One simply wishes that no money be refunded that has already been spent by Hydro One or that is about to be spent by Hydro One on these projects.

In other words, when I say "about to be spent", if an order is made to provide a refund and money is going to be due in the next six or eight weeks, in Hydro One's submission it wouldn't be logical to refund that, and then have it be paid back in eight weeks.

But other than that, Hydro One takes no position on the motion.

MS. TAYLOR:  Thank you very much, Mr. Engelberg.

Mr. Stoll, would you like to proceed?

MR. STOLL:  Yes, thank you.

MS. HARE:  Sorry.  Do you have an idea of how much money actually was paid for each of those four projects and how much was spent per project?

So when you say money should not be refunded that was already spent or about to be spent, can you give me a ballpark of what we are talking about?

MR. ENGELBERG:  I may be able to.  I think Mr. Hamlyn has some of that information.  Perhaps we can do that after the applicant makes his submissions.

MS. TAYLOR:  Thank you very much.  Mr. Stoll, would you please proceed?
Submissions by Mr. Stoll:

MR. STOLL:  Thank you.  I guess just before I get going, in response, we don't have an issue with what Hydro One is proposing in principle.  As far as the philosophy that the OWA has advanced, is that we are not offloading our risk onto Hydro One.  So if there is an expenditure that needs to be made, it should be prepaid by the generator.  That was one of the fundamental principles.

So I will get into my submissions now.  First of all, I would like to thank the Board for convening the hearing and dealing with this matter so quickly.  And I think the first thing I wanted to do is step back a little bit and look at the decision.

And the OWA's intent was to set a consistent, level playing field for the listed projects, and the nature of the order in the preamble went to a classification of projects.

And during the hearing there was no discussion -- even the decision, there was no really overt discussion around excluding these four projects.  And so part of the philosophy of what we are advancing is we want a consistent, level playing field.

And the lack of the overt discussion -- and when we got into the decision and the discussion with drafting the exact wording of the exemption for the order, we entered into a discussion with Hydro One where they raised the issue about the four projects, because Board's orders are assumed to apply prospectively, going forward.  And to order a refund and a new contract be entered into with the four projects would basically be a retroactive order.

And it wasn't clear that that was the intent of the Board, which is why we made the suggestion, and we clearly identified it in the draft rate order for the Board's submission and how we got to the point of being here and bringing the motion when it was denied.

The OWA's contention throughout the proceeding was this wasn't necessarily a litmus test on the financial wherewithal of the proponent saying, You have money, you don't have money, this project should go this -- rather, and I think this was in the decision from the Board, it was really about the nature of the project and the reasonableness of requiring the payment so far in advance.

And what was going on was there was a significant payment, in many cases 20, 30 percent of a project, being required four years in advance of operation of the project, which was causing -- which was causing hardship, but it didn't track with the spending requirements of the various parties, and it was also generating significant additional work as people were operating in the normal course of the development and spending was going to happen right away based on information that was required to be filed now when the contract was entered.

And the development cycle that was identified said, Look, we are not at that point yet.  We can't -- in many of these projects, the EA process is still under way.  We can't provide definitive information.  We will provide a substantial deposit.  We will talk to the Hydro One and we will use the best information we have available, but things will change.  That's the nature of the business.

And that's kind of what the Board said.  The Board, in our view, had considered -- and one of the things, if we can just look at the decision, it said:
"This is not an exemption request seeking relief from paying the connection costs.  It is about aligning the payment obligations with the particular development and regulatory approval cycle of hydroelectric projects."


And that was at page 55 in the transcript from May 5th from Mr. Sommerville.

So, in our submission, the exclusion of these four projects is contrary to level playing field, and relying on the fact that they had basically paid was not really the thrust of what our position was and what we thought the Board had ultimately accepted and the fact it was an alignment issue.

And the four projects are basically the same as the other projects that have the benefit, aside from the fact that they receive their CCA's slightly prior to the other 24 projects that were listed.  And the developers made the decision to make the 100 percent payment deposit.

And in that, there are two issues around the timing.  Two of the projects, the one being Swift River and one of Mr. Chan's projects, the payment was immediately prior to the filing of the application.  And if we look at those two projects, the application was filed just after they had executed, so at that point, basically the developers were committed to the contracts.

It didn't seem to be a good use of everyone's time to request interim relief for those projects prior to understanding what the Board's decision would be.  Because -- and if we follow a potential scenario through and, say, we asked for interim relief in that situation where we have the contract, the Board grants the interim relief, and then if the Board denied the interim relief or substantially changed the interim relief, we would end up in potentially two sets of negotiations, and that didn't seem to be an appropriate use.  And the developers basically took the tack of saying:  We have the wherewithal to make the immediate payment now.  It may not be where we want to go eventually, but we will get through.  We will understand the nature of the decision, and we can make a decision at that point whether maintaining the full payment, the deposit, pushes the project beyond its financing capabilities, or what the Chair used as the buoyancy of the project, and turned it into a project that wasn't viable.

So when they outlaid the money, the feeling was they were preserving their rights, basically saying:  We will do this; we will reassess at the end of the day when we have the Board's decision.

The other two projects - being two of Mr. Chan's projects - were smaller projects that had relatively low cost connections, that were dealt with immediately before the Board issued its communication regarding interim relief on March 30th.

So again, the OWA had said:  Please just preserve -- in its original application had said:  Please preserve the connection capacity.  Don't remove it from -- and that was March 10th to March 30th, we were -- there was a waiting for the Board's consideration at that request, and which came out and said:  If you need immediate relief on an interim basis, apply for it, and also work with Hydro One on a list for all the projects, which we turned around and started to do.  Again, there was the concern about the resources for everybody involved, both the Board, Hydro One and us, in trying to track this, so we had requested the blanket relief at the beginning.

So in that respect, we had requested some protection up front.  I don't think it was necessarily we are not in agreement that we hadn't asked for interim relief or that it was appropriate to do so after the contract had been entered into in these circumstances, because it was not going to be an efficient use of everybody's time.

If -- and I am almost through here.  I think if we just go back and look at the fundamental principles of what we were trying to accomplish as far as creating a level playing field, and the fact that these four projects are not any different than the remaining 24 projects and that the ability to write an immediate cheque was not the main thrust or decision-making point for the Board, but it was, rather, the alignment issue and the reasonableness of the payment interests set out by the code, so in our submission, the exclusion of these four projects was an unfortunate circumstance.  And we would like to correct that, which is why we brought the motion.

And those are our submissions.

MS. TAYLOR:  I think we will take questions at the end.

MR. STOLL:  That's fine.

MS. TAYLOR:  So with that, I will turn the mic over to Ms. Helt.
Submissions by Ms. Helt:


MS. HELT:  Thank you, Madam Chair.

You have Board Staff's submission, and I don't intend to go through it in its entirety.  However, I will offer a summary and be prepared, of course, to answer any questions that the Panel may have.

Prior to getting into the heart of Board Staff's submission, which is really the fact that this is a motion to review and to vary an order of the Board, of a previous Panel, and in order to review such a decision, there is well-established law that -- and rules that indicate that there are certain threshold tests that need to be met in order for a motion to review to proceed to an actual consideration of the merits of the motion.

And I will get into that, but first I would just like to address a few points that were raised by Mr. Stoll.

The first point that was discussed -- and this was perhaps as a result of Mr. Engelberg's brief submission with respect to costs and how much a particular proponent has already paid, and the desire or the request that there not be, should the Panel determine that it is appropriate to review or vary the decision, that there not be a refund of any costs already spent or costs that may be spent in the upcoming six to eight weeks -- Board Staff submits that that issue would more appropriately be considered after this Board makes a determination on the actual issue before you today, which is whether or not the applicant has met the threshold test with respect to this Panel conducting a motion for review, and whether or not there is sufficient materiality in an issue raised by the applicant so as to persuade this Board that a variance of the order is appropriate and warranted.

So I would -- Board Staff submits that that issue would be considered as a secondary step to your consideration of the motion for review initially.

Board Staff would also like to agree on the record with the applicant that the Board does make orders, and those orders are intended to be prospective, not retroactive.  That is a point that I believe is well established and Board Staff is in agreement with that.

And Board Staff also recognizes Mr. Stoll's argument that a consideration before the panel at the original hearing dealt with the alignment of making certain payments with the regulatory process that has been established for waterpower projects, recognizing that there may be certain additional requirements for waterpower that are unique to waterpower and do not apply to other renewables, as well as with the ability to obtain and secure financing for these projects.

So that is not in issue.

In addition, the fact that these four projects which are now the subject of this application for a motion to review, the situation that they had already paid their connection cost deposit was something -- 100 percent of their connection cost deposit -- was a fact that was before the original panel.  It is clear from the request that was made in the original application that what was being sought was an exemption from the application, and the requirement of the DSC, specifically 6.2.18(a), which requires payment of 100 percent of the connection cost deposit at the time of signing the connection cost agreement.

And part of the argument that was advanced initially by the applicant at the original hearing was that this was required, this exemption was required due to the unfairness in having waterpower projects have to pay so far in advance of other milestones being met in the process.

That being said, and the fact that these four projects that have already paid was an issue that was before the panel, Board Staff would like to now get into the submission concerning a motion for a review and what tests need to be met, because in Board Staff's submission, the applicant has not identified any error in fact or any evidence that the Panel did not consider that would result in this Panel proceeding to reviewing the motion on its merits, so that it may vary, suspend or cancel the original order.

The proposed payment schedule that was filed with the Board as a result of the Board's oral decision that was rendered on May 5th specifically provided for an exemption of section 6.2.18(a), and it was, in Board Staff's submission, prospective, in that it established an alternate payment schedule for those water proponents that obviously had not -- in Board Staff's submission, obviously, that had not yet paid their connection cost agreement.

And the reason for this was that if they were not able to pay, one of the arguments advanced was that they would lose their allocated capacity.  So for these four waterpower proponents, there was no concern that they would lose their allocated capacity because they had already paid.

So the proposed payment schedule contained six paragraphs that were put before this Panel.  There was some discussion at the original hearing with respect to changing some of the language, specifically refining some of the language in the preamble to the payment schedule so that it would only apply to waterpower projects on Crown lands of less than 10 megawatts.  That was specifically discussed at the oral hearing.

As a result of that discussion, there was a request made that the applicant file an updated version of K2.1 in accordance with the decision.  That update was filed subsequent to the oral decision, and in that update there was a covering letter provided by the applicant, along with an additional paragraph, paragraph 7, of the new proposed payment schedule.

And that paragraph specifically would give four projects that have paid the connection cost deposit in full the same relief as the other remaining 24 projects, which were the subject matter of the application, with respect to benefiting from a revised payment schedule.

The Panel, upon reviewing this, then issued a letter indicating that, except for paragraph 7, the Board accepts the updated version of Exhibit K2.1, and the Board also stated that, quote:
"The effect of the Board's Decision and Order was not meant to be extended to those waterpower projects that had paid the full 100% deposit."


As such, it's Board Staff's submission that there is no error.  The Board considered the matter and rendered its decision.

If I could just briefly summarize the test that Board Staff submits the Panel ought to consider on a motion to review, it's Rule 45.01, which specifically sets out - that's 45.01 of the Board's Rules of Practice and Procedure - that the Board may determine a threshold question, whether the matter should be reviewed before conducting any review on the merits.


In Staff's submission, the threshold question includes that -- and, in summary, there are five parts to it, but essentially they are that there must -- the grounds must raise a question as to the correctness of the order or decision.  There must be an original argument -- or a reasonable argument that the original panel erred and that the error is of sufficient materiality to result in a variance of the original decision, and if that test has in fact been met, then the Panel can proceed to consider a review on the merits of the decision.

And when looking at what that error may be, the panels in previous cases, and in applying the threshold test, have looked at whether there are findings contrary to the evidence, if there were inconsistent findings and that sort of thing.

And in Board Staff's submission, there is no such error here in this case.  All of the relevant facts were before the Board and the Board made a decision.

If the Panel is of the view that there is -- that the applicant has presented an argument that there is a material error which may change the outcome of the Board's decision, then this Panel would then consider the merits of the motion itself.

However, it would be Board Staff's submission that a reviewing panel should only interfere with an original finding of fact, in this case if it's a fact that's considered an error as submitted by the OWA, that that interference should only be made in the clearest of cases.

And in Board Staff's submission, that has not been met in this case.

The facts now sought to be brought forward or the argument raised by Mr. Stoll is essentially the same argument he put forward before the original panel.  The original panel had an opportunity to hear the testimony of the witnesses, consider all of the evidence before it, be present for cross-examination and ask questions of the witnesses.

So it's not that Mr. Stoll is attempting to reargue his case.  It's Board Staff's submission, rather, that all of the relevant information was before the original panel.  The original panel made findings, and, unless there is a clearly identifiable error that is material, a reviewing panel should exercise discretion in interfering with that original decision.

That being said, Rule 44.01 of the Board's Rules of Practice state that a motion for review must set out the grounds that raise questions as to the correctness of the order or decision in question, and those four grounds:  include error in fact, and you have heard Board Staff's submissions with respect to that concerning the threshold test; whether or not there is a change in circumstance.  Board Staff has not heard any evidence that there is a change in circumstance.

The third criteria or factor to consider is whether or not new facts have arisen.  Board Staff has already submitted that all of the information that has been raised before you today was before the original panel.

And the fourth consideration is whether or not there were facts that were not placed in evidence in the proceeding and could not have been discovered by reasonable diligence at the time.  And, again, Board Staff submits that there is no such evidence that has been provided in this motion.

As such, it is Board Staff's submission that the applicant's request for motion to review is not warranted based on the threshold test, and should the Panel disagree with that, there is no evidence to support a review on the merits would result in any question as to the correctness of the decision; and, as such, the motion ought to be dismissed.

MS. TAYLOR:  Thank you very much, Ms. Helt.  Would you like five minutes to -- are you ready to reply or do you want five minutes?

Further Submissions by Mr. Stoll:

MR. STOLL:  I can reply right now.  I don't think there is a whole lot.  We obviously take a different position than what Board Staff has advanced here.  And the error that we are dealing with specifically is the notion that the projects that had executed contracts prior to the communication from the Board of March 30th, that they had not sought interim relief or that they should have sought interim relief.

And I dealt with that in my primary submissions.  We had communicated with the Board as March -- that was after two of the projects.  When we filed the application, two of the projects had already executed in order to preserve their capacity allocation.  For the reasons outlined earlier, it did not appear to be appropriate to ask for interim relief on those.  That would reverse an executed contract with a potential that the interim relief would end up being significantly altered, especially in the circumstances where we had requested an expedited hearing.

And this was not -- the developers were able to make the payment, at least in the short term, and arrange their affairs to preserve their capacity, but that was basically a short-term decision to see how the -- and I don't think it's fair to say that they had the opportunity, because I think the opportunity was different for those projects that had executed as part of the application, part of the 28 projects, but had executed their contracts prior to that March 30th communication from the Board, which outlined its expectations as far as interim relief.

The other issue goes to the fact that the decision effectively differentiates between two types of applicants: the 24 that were able to seek the -- realize the benefit of the decision, and the four that weren't.  And the decision makes no attempt to differentiate or highlight the fact of why these four projects would not receive the benefit, when in fact, they basically have gone through the same process, are the same type of projects.  They just had the unfortunate circumstances of being higher on the list of getting a CCA from Hydro One; and that's the difference, plain and simple.

And frankly, we don't see that those projects should be treated differently than the remaining 24, on that basis.

So that's my reply submissions.

MS. TAYLOR:  Thank you, Mr. Stoll.

Do you have any questions?

MS. HARE:  I do, because I want to make sure I understand what your position is.  I wrote down what you said in your submissions, and I just want to make sure I understand what you're saying, because I think you addressed it again in reply.

You said:  I don't think it was necessarily we are not in agreement that we hadn't asked for interim relief.

MR. STOLL:  Okay.

MS. HARE:  So there are too many negatives there.

So is your position you actually asked for interim relief for those four?

MR. STOLL:  We had asked for interim relief in the original application, and --


MS. HARE:  For all four?

MR. STOLL:  For all projects, for all -- at that point, it was 27 projects; the 28th one was added later.

But on March 10th, we asked for interim relief to preserve the capacity allocation for all projects.

MS. HARE:  And then as some projects were close to the date, they got specific relief?

MR. STOLL:  Right.  Following --


MS. HARE:  They were separate per project; it wasn't a blanket.

MR. STOLL:  Following the March 30th communication from the Board, the Board said:  Either file information on each project or a list from Hydro One regarding the projects and the status of the CCA to establish interim relief, in which case the projects that were receiving their CCAs with payments due after that date became the subject of individual requests for interim relief going forward.

MS. HARE:  So when you got that interim relief on a project-specific basis, what did you think that meant for those four?

MR. STOLL:  Basically, our understanding was when the decision is issued at the end of the day, a final decision, and depending on what the Board decided, the four projects would be dealt with at that point as part of the application.

There was never any discussion around segregating those four projects out of the application, and so we understood that at the final decision, it would apply to all the projects, whether interim relief had been granted, not granted, and whether they had executed or not.

We were treating all the projects the same, as far as they would be subject to the final decision.

MS. HARE:  I also heard you, Mr. Stoll, say that you understood the Board's order applies prospectively.

MR. STOLL:  Yes.

MS. HARE:  So what did you think that meant for those four?

MR. STOLL:  To be honest, it was an oral decision, and we didn't consider the fact that the four projects would not have the benefit until the discussion with Hydro One after, when we were drafting the exemption to be included in the order.  And Hydro One, in fact, raised the issue with us, as far as the prospective application, and at that point we turned our minds to it.

So because it wasn't overtly dealt with, it didn't occur to us right when the decision was being rendered that it did not apply.

In hindsight, the Board's decisions are treated prospectively.  That's...

MS. TAYLOR:  I think my largest issue with respect to what was said this morning and what was submitted is that it is still not clear to me what error has occurred that would meet the threshold test.

MR. STOLL:  Well, I think the error was an error in fact, that the Board had said these contracts had the opportunity to apply for interim relief and had failed to do so, and we don't think that that's an accurate statement as far as the facts go.  We don't think there really was the opportunity to apply for interim relief the same way it was for the projects that had not entered a CCA, and had received the benefit of the Board's communication on March 30th.

And we think that that's an artificial distinction, which creates the error.

MS. TAYLOR:  But it was entirely within the OWA's purview to time the application based on the constituency of its members and the timing of their project.

The Board does not track these types of data.

MR. STOLL:  No.

MS. TAYLOR:  It's incumbent upon an applicant to bring a timely application to the Board and request interim relief for those projects.

So the difficulty I have is we have four projects that don't fit the timelines the OWA has imposed over a separate process, and the Board is bound by the date of application, the dates of notice, the decision dates, and you yourself referred to retroactivity and the prospective nature.

MR. STOLL:  Right.

MS. TAYLOR:  So again, the decisions that I heard you talk about, about the size of the deposit, the appropriateness, all of these things that prohibited or constrained the applicants from seeking interim relief or actually moving before this application was even filed to file something else, there were a bunch of considerations that, at least as far as I understood them, don't necessarily constitute an error.

MR. STOLL:  I think when we look at the timing of events, the execution by Swift River was late February, just prior to our communication with the Board.

Part of the issue that the members struggle with is they don't know when they are getting the CCA.  It becomes a two-week window.  They receive an e-mail, and they are saying:  Pay this date, or your capacity is at risk.

So there is only a two-week window within which the developer has the opportunity to respond and to understand what avenues are open to them to deal with that issue with the Board.

MS. TAYLOR:  Mr. Stoll, sorry to interrupt.

MR. STOLL:  Sorry.

MS. TAYLOR:  That was a fact that was known at the time that the original panel heard this case.  It --


MR. DSTOLL:  Yes.

MS. TAYLOR:  Correct?  From what I've read --


MR. STOLL:  No, no, I don't --


MS. TAYLOR:  -- in the record.  So again, that's not a new fact you are bringing to us.

MR. STOLL:  No, I don't think it is a new fact, but I think once they had executed the agreement, I don't think it was necessarily open in the same way as projects that hadn't, to seek the interim relief in the same manner.

And that was the error that we were discussing or alleging it caused these four projects to be treated different, and saying the Board said:  Well, you had the opportunity to get interim relief; they didn't.

So the decision to exclude the words stands, and what we're saying is these projects were not the same as the projects that sought interim relief after the March 30th communication.  So...

MS. TAYLOR:  I have no further questions.

Do you have any further questions?

MS. HARE:  Well, I do.

I understood Staff's position that this should be decided on a principled basis, and the amount of money that's already been spent is a secondary consideration, but I can't help wondering if this is a moot point in terms of how much money has already been spent in preparing for these projects.

So I don't know if you have that at this point.  Do you?

MR. ENGELBERG:  Yes, I do.  I have the four projects listed here.

Cascade Falls, Hydro One has spent to date $2,158.94.

MS. HARE:  Let's be more precise.

[Laughter]

MR. ENGELBERG:  McPherson Falls, Hydro One has spent $9,565,39.

Marter Township, Hydro One has spent zero.

All of those three were Xeneca projects.

The fourth project is the Swift River Energy project, called North Bala, and Hydro One has spent $7,187.50.

MS. HARE:  So in terms of the total that's been paid, it's very, very small; is that correct?

MR. ENGELBERG:  Yes.

MS. HARE:  Thank you.  Thank you.

MS. TAYLOR:  So based on the submissions this morning, I think the Panel would like to provide an oral hearing later today.

I think we could break for -- I think if we break until noon, that would give us adequate time to consider what we have heard this morning and prepare the oral decision.

So if we could adjourn now, and reconvene at 12:15?

MR. STOLL:  Thank you.

MS. TAYLOR:  Thank you.

--- Recess taken at 10:10 a.m.

--- Upon resuming at 12:15 p.m.
DECISION


MS. TAYLOR:  The Panel has considered the motion to vary submissions, and the Board agrees with Board Staff's submission that pursuant to Rule 45.01 of the Board's Rules of Practice and Procedure, the Board may determine the threshold question of whether the matter should be reviewed before conducting any review on the merits.

In considering the threshold question, it the Board's view that the tests, as set out in the Board's decision in the NGEIR case issued May 22nd, 2007, EB-2006-0322, -0338 and -0340, need to be met.

Board Staff sets out the tests in its submission, which include the following:
"The grounds must raise a question as to the correctness of the order or decision;
"The issues raised that challenge the correctness of the order or decision must be such that a review based on those issues could result in the Board deciding that the decision should be varied, cancelled or suspended;
"There must be an identifiable error in the decision as a review is not an opportunity for a party to reargue the case;
"In demonstrating that there is an error, the applicant must be able to show that the findings are contrary to the evidence that was before the panel, that the panel failed to address a material issue, that the panel made inconsistent findings, or something of a similar nature; it is not enough to argue that conflicting evidence should have been interpreted differently;
"The alleged error must be material and relevant to the outcome of the decision, and that if the error is corrected, the reviewing panel would change the outcome of the decision."

In her submissions, counsel for Board Staff argued that the threshold test has not been met, as the applicant has failed to establish that the original Panel erred in its decision.

The Board agrees with the position of Board Staff, for reasons which will be addressed shortly, and finds that the applicant has failed to identify an error in the original Panel's decision which is of sufficient materiality that it would cause this reviewing Panel to vary the original order.

As a matter of principle, the Board's position on a motion for review is not, as a reviewing Panel, to interfere with an original Panel which was best able to assess the facts on which the decision is based.

It is clear that the evidence being put forward by the OWA today is the same evidence that was before the original Panel.

Although the Board has determined that this motion fails at the threshold level, the Board would like to address the issues and expectations of the OWA relating to the interim relief raised in the OWA submissions.

The OWA argued that it requested immediate interim relief for the requirements of the Distribution System Code in its March 10th application with respect to all the waterpower projects listed in the application, including the four that are the subject of this motion.

The OWA further argued that it was not until March 30th, 2011, the notice of application and hearing, that the Board responded to the request for interim relief and indicated that additional information would be required to grant interim relief.

Further, the OWA submitted that it was not appropriate for the OWA, under the circumstances, to request interim relief for such projects, when the ultimate determination by the Board was not yet known.

The Board finds that the Panel in EB-2011-0067 did consider the interim relief requested by the OWA in its March 10th application.  Specifically, in the notice of application and hearing and Procedural Order No. 1 issued on March 30th, 2011, the Board indicated that it did not have sufficient evidence before it to consider the granting of the interim relief sought by the OWA.

The Board further specified the types of evidence that the Board would need to consider such a request.  It is clear from the record of proceeding EB-2011-0067 that after the issuance of the notice of application and hearing and Procedural Order No. 1, the OWA applied for, and the Board granted, interim relief with respect to seven waterpower projects.  Specifically, as requested by the OWA, the Board issued three interim decision and orders granting interim relief for seven individual projects as follows.

On April 7th, 2011, interim relief was granted with respect to the Kagawong Power Incorporated Project, 11,730.  On April 20th, interim relief was granted with respect to the following waterpower projects:  11,780 Big Beaver Falls project; 11,760 Camp Three Rapids Project; 11,750 White Otter Falls Project; and 11,740 Old Woman Falls Project.

On April 29th, 2011, interim relief was granted with respect to 12,150 being McGraw Falls, and 12,650 At Soo Crossing GS.

In this regard, the Board notes that the OWA chose not to seek interim relief as per the March 30th notice and procedural order of the Board for the four projects that are the subject of this motion.

Finally, the Board agrees with the applicant and Board Staff that the Board's decision and order in EB-2011-0067 was prospective and, as such, the exemption and request for relief from the obligation to pay 100 percent of the connection cost deposit at the time of executing the connection cost agreement was granted effective May 5th, 2011 on a go-forward basis for these projects that had not yet paid.

So the motion is dismissed.


Are there any issues or questions arising from this decision?

MR. STOLL:  I have none.

MS. TAYLOR:  Thank you.  And, if not, then we are adjourned.

--- Whereupon the hearing concluded at 12:26 p.m.
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